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CIVIL  CODE 


CHAPTER  144 
Agency  and  Labor  Laws 

Abticle  1.  Agency,  §  7018. 

Article  2.  Master  and  Apprentice,  §  7020. 

Article  3.  Labor  and  Labor  Laws,  §  7030. 

Article  4.  The  South  Carolina  Workmen's  Compensation  Law,  §  7035-1. 

Article  5.  South  Carolina  Unemployment  Compensation  Law,  §  7035-81. 


ARTICLE  1 
Agency 


7018.  Power    of    agent    after    principal's 
death. 


7019.  Note    negotiated    by    agent    after 
principal's  death. 


§  7018.  Act  of  agent  good,  though  principal  be  dead. — If  any  agent,  consti- 
tuted by  power  of  attorney  or  other  authority,  shall  do  any  act  for  his 
principal  which  would  be  lawful  if  such  principal  were  living,  the  same 
shall  be  valid  and  binding  on  the  estate  of  said  principal,  although  he  or  she 
may  have  died  before  such  act  was  done:  provided,  the  party  treating  with 
such  agent  dealt  bona  fide,  not  knowing  at  the  time  of  the  doing  of  such 
act  that  such  principal  was  dead. 

1932  Code,  §  7018;  Civ.  C.  '22,  §  3848;  Civ.  C.  '12,  §  2536;  Civ.  C.  '02,  §  1678;  G.  S. 
1302;  R.  S.  1405;  1828  (6)  359. 


The  scope  of  agency  is  a  question  for 
the  jury.  Blowers  v.  Southern  Ry.,  74  S. 
C.  221,  222,  54  S.  E.  368,  L.  R.  A.  1918F, 
55,  115,  726,  Ann.  Cas.  15D,  11;  Fail  v. 
Western  Union  Tel.  Co.,  80  S.  C.  207,  60 
S.  E.  697,  61  S.  E.  258,  30  L.  R.  A.  (N.  S.) 
1148,  49  L.  R  A.  (N.  S.)  279,  Ann.  Cas. 
12A,  1153,  12  A.  L.  R.  488. 

Power  not  coupled  with  interest  does 
not  survive.  Johnson  v.  Johnson,  27  S. 
C.  309,  3  S.  E.  606,  13  Am.  St.  Rep.  636, 
92  Am.  St.  Rep.  576,  18  L.  R.  A.  781,  70 
L.  R.  A.  139,  41  L.  R.  A.  (N.  S.)  813. 

Miscellaneous  references. — As  to  when 


broker  is  entitled  to  commission  on  sale, 
see  Goldsmith  v.  Coxe,  80  S.  C.  341.  61  S. 
£.  555,  Ann.  Cas.  13D,  823.  As  to  dec- 
laration within  scope  of  agency,  see 
Stroud  v.  Columbia,  N.,  etc.,  R.  Co.,  79  S. 
C.  447,  60  S.  E.  963.  131  Am.  St.  Rep.  312. 
As  to  agency  shown  by  acts  of  agent,  see 
Woodward  v.  Cave,  79  S.  C.  578,  61  S.  E. 
82.  As  to  distinction  between  agent  and 
independent  contractor,  see  Banks  v. 
Southern  Express  Co.,  73  S.  C.  211,  53 
S.  E.  166,  25  L.  R.  A.  (N.  S.)  34,  Ann.  Cas. 
15D,  11. 


§  7019.  Notes  made  before  death  of  principal  and  passed  away  by  agent 
afterwards. — If  any  note  or  bill,  whether  filled  up  before  or  after  having 
been  signed  or  endorsed,  shall  be  passed  away  after  the  death  of  such  draw- 
er or  endorser,  by  an  agent  duly  constituted  in  his  or  her  lifetime,  the  same 
shall  be  valid  and  binding  on  his  or  her  estate,  in  like  manner  as  though 
he  or  she  had  not  died  before  such  passing  away:  provided,  the  receiver  of 
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such  note  or  bill  received  the  same  bona  fide,  without  a  knowledge  of  such 
death,  and  that  the  act  of  the  agent  would  have  been  binding  on  the  prin- 
cipal if  it  had  been  done  before  such  death;  the  act  to  be  done,  either 
under  the  power  of  attorney  or  authority,  or  in  relation  to  the  bill  or  note, 
must  be  done  within  nine  months  after  the  death  of  the  principal,  or  of 
the  drawer  or  endorser  of  such  note  or  bill. 

1932  Code,  §  7019;  Civ.  C.  '22,  §  3849;  Civ.  C.  '12,  §  2537;  Civ.  C.  '02,  §  1679;  G.  S. 
1291;  R.  S.  1406;  1828  (6)  359. 


ARTICLE  2 
Master  and  Apprentice 

7020.  Apprenticeships.  ton  orphan  house. 

7021.  Indenture  of  apprentices.  7027.  Indenture  binding  on  minor. 

7022    thru    7024.  Assignment    of    inden-      7028.  Indenture    not    binding   after   ma- 
tures, jority. 
7025  and  7026.  Commissioners  of  Charles-      7029.  Jurisdiction  of  complaints. 

§  7020.  Persons  may  take  and  teach  one  or  more  apprentices. — It  shall  and 
may  be  lawful  to  and  for  any  person  or  persons  within  this  State  to  take 
one  or  more  apprentice  or  apprentices,  indented  according  to  the  directions 
of  this  article,  and  to  teach  such  apprentice  or  apprentices  the  lawful  busi- 
ness, art,  trade,  and  mystery  specified  in  the  indenture  or  indentures  of 
such  apprentice  or  apprentices,  during  the  time  therein  limited,  and  to 
retain  and  keep  in  his  or  their  service  such  apprentice  or  apprentices  until 
the  expiration  of  the  said  time,  or  until  such  apprentice  or  apprentices  shall 
be  lawfully  discharged. 

1932  Code.  §  7020;  Civ.  C.  '22,  §  5579;  Civ.  C.  '12,  §  3799;  Civ.  C.  '02,  §  2705;  G.  S. 
2072;  R.  S.  2205;  1740  (3)  544. 

Applied  in  Anderson  v.  Young,  54  S.  child  "adopted"'  under  contract  between 

C.  388,  82  S.  E.  448,  88  Am.  St.  Rep.  870,  child's  mother  and  her  brother  is  not  en- 

44  L.  R.  A.  277,  67  L.  R.  A.  860,  41  L.  R.  titled  to  inherit  from  "adoptive  father" 

A.  (N.  S.)   585,  42  L.  R.  A.  (N.  S.)   1015,  who  died  intestate,  since  adoption  laws 

Ann.  Cas.  14A,  743.  must  be  followed.  Hatchell  v.  Norton,  170 

Not   take  place   of   legal   adoption.— A  S.   C.   272,   170   S.  C.   341. 

§   7021.     Proceedings   before   magistrate   in   indenture   of    apprentices. — It 

shall  be  the  duty  of  any  magistrate  to  whom  application  is  made  by  a 
person  desiring  to  become  the  master  or  mistress  of  any  infant  to  be  bound 
to  service  by  indenture  according  to  law,  to  certify  under  his  hand  and 
seal  upon  such  indenture,  the  presence  and  approbation  of  the  father, 
mother,  or  guardian  of  such  infant,  at  the  time  it  was  executed;  and  in  case 
such  infant  so  to  be  apprenticed  shall  have  neither  father,  mother,  nor 
guardian  to  approve  such  indenture,  then  the  presence  and  approbation  of 
the  grandfather,  grandmother,  or  brother,  sister,  uncle,  or  aunt,  of  mature 
age,  or  of  his  own  approval  of  such  indenture,  to  be  certified  thereon,  each 
in  the  order  herein  established  and  enumerated,  and  in  like  manner  shall 
certify  the  approval  of  such  persons  as  above  designated,  which  indenture 
or  indentures,  so  executed  and  certified  as  aforesaid,  shall  be  good  and 
effectual,  to  all  intents  and  purposes,  as  if  such  apprentice  had  been  of  full 
age,  and  by  indenture  of  covenant  had  bound  him  or  herself;  or  otherwise 
shall  be  void  and  of  none  effect. 
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1932  Code,  §  7021;  Civ.  C.  '22,  §  5580;  Civ.  C.  '12,  §  3800;  Civ.  C.  '02,  §  2706;  G.  S. 
2073;  R.  S.  2206;  1740  (3)  544;  1839  (11)  32. 

Signature  of  apprentice.— This  section  864,  41  L.  R.  A.   (N.  S.)  585,  42  L.  R.  A. 

impliedly  requires  the  signature  of  the  (N.  S.)  1015,  Ann.  Cas.  14A,  743. 

apprentice  to  the  indenture.  Anderson  v.  See  generally,  Welborn  v.  Little,   1  N. 

Young,  54  S.  C.  388,  32  S.  E.  448,  88  Am.  &  McC.  263;  Austin  v.  McCluney,  5  Strob. 

St   Rep.  870,  44  L.  R.  A.  277,  67  L.  R.  A.  104,  65  L,  R.  A.  689. 

§  7022.     Assignment  of  indentures  to  be  certified  by  magistrates. — In  the 

same  manner,  any  magistrate  shall  certify  the  assent  of  the  same  parties,  in 
like  order,  to  the  assignment  and  transfer  of  such  indenture  for  sufficient 
cause,  by  the  master  or  mistress,  to  any  person  exercising  the  employment 
specified  therein,  which  said  indenture  so  assigned  shall  be  valid  and  effec- 
tual to  the  assignee,  as  to  the  time  remaining  unexpired,  as  if  the  said 
apprentice  had  been  originally  indented  to  such  assignee;  and  the  said 
assignee,  on  accepting  such  assignment,  shall  be  equally  bound  to  the  said 
apprentice,  according  to  the  tenor  of  the  said  indenture,  as  the  original 
master  or  mistress  was. 

1932  Code,  §  7022;  Civ.  C.  '22,  §  5581;  Civ.  C.  '12,  §  3801;  Civ.  C.  '02,  §  2707;  G.  S. 
2074;  R   S.  2207;  1740  (3)  544;  1839  (11)  32. 

§  7023.     Executor  or  administrator  may  retain  or  assign  indentures. — The 

time  of  service  of  any  apprentices  who  are,  or  shall  be,  indented  to  serve 
their  masters,  mistresses,  their  executors,  or  assigns,  in  this  State,  remain- 
ing unexpired  at  the  time  of  the  death  of  any  of  the  masters  or  mistresses 
of  such  apprentices,  and  not  before  assigned  in  manner  aforesaid  shall  be 
deemed  and  taken  as  assets  in  the  hands  of  the  executors  or  administra- 
tors of  any  such  masters  or  mistresses,  and  it  shall  and  may  be  lawful  to 
and  for  such  executors  or  administrators  to  retain  any  such  apprentices  in 
their  own  service  during  the  remainder  of  such  time:  provided,  the  execu- 
tor or  administrator  so  retaining  such  apprentice  does,  at  the  time  of  such 
retainer,  carry  on  and  exercise  (by  himself  or  some  other  person  in  his 
employ) ,  within  the  same  county  where  the  testator  lived,  the  same  em- 
ployment, calling,  art,  mystery,  or  trade,  to  which  the  said  apprentice  was 
bound  by  his  indenture;  or  otherwise,  if  the  executors  or  administrators  of 
such  deceased  person  think  fit,  it  shall  be  lawful  for  them  to  assign  and 
transfer  such  indenture  and  the  time  therein  unexpired,  with  the  consent  of 
the  same  persons,  in  like  order,  and  in  the  same  manner,  certified  by  a  mag- 
istrate, to  any  other  person  carrying  on  and  exercising  within  this  State  the 
same  employment,  calling,  and  mystery,  or  trade  specified  in  the  said  in- 
denture. 

1932  Code,  §  7023;  Civ.  C.  '22,  §  5582;  Civ.  C.  '12,  §  3802;  Civ.  C.  '02,  §  2708;  G.  S. 
2075;  R.  S.  2208;  1740  (3)  544;  1839  (11)  32. 

§  7024.  Indentures  valid  to  executor  retaining  or  to  assignee. — Such  inden- 
ture, so  retained  or  assigned,  shall  be  valid  and  effectual  to  the  executor  or 
administrator  so  retaining,  and  to  such  assignee  as  to  the  time  remaining 
unexpired,  as  if  the  said  apprentice  had  been  originally  indented  to  such 
executor,  administrator,  or  assignee;  and  the  said  executor,  administrator 
and  assignee,  on  retaining  such  apprentice,  or  accepting  such  assignment 
shall  be  equally  bound  to  the  said  apprentice,  according  to  the  tenor  of  the 
indenture,  as  the  original  master  or  mistress  was. 

1932  Code,  §  7024;  Civ.  C.  '22,  §  5583;  Civ.  C.  '12,  §  3803;  Civ.  C.  '02,  §  2709;  G.  S 
2076;  R.  S.  2208;  1839  (11)  32. 
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§  7025.  Board  of  commissioners  of  Charleston  orphan  house — vested  with 
powers  of  magistrates. — The  clerk  of  the  board  of  commissioners  of  the 
Charleston  orphan  house  for  the  time  being,  hereby  is  vested  with  all  the 
powers  conferred  upon  magistrates  by  sections  7022,  7023  and  7024  in  rela- 
tion to  the  execution,  certifying,  transfer  and  assignment  of  indenture  of 
minors  when  received  into  or  bound  out  from  the  Charleston  orphan  house; 
and  all  indentures  or  renewals  of  indentures  heretofore  made  or  hereafter 
to  be  made  before  the  clerk  of  the  said  board  of  commissioners  in  relation 
to  any  minor  received  or  bound  out  from  the  Charleston  orphan  house  shall 
be,  to  all  intents,  as  valid,  effectual  and  binding  as  if  the  same  had  been 
made  before  a  magistrate:  provided,  that  the  said  clerk  of  the  board  of 
commissioners  aforesaid  shall  have  been  regularly  appointed  a  notary  pub- 
lic by  the  Governor  of  the  State  and  duly  commissioned  as  such. 

1932  Code,  §  7025;  Civ.  C.  '22,  §  5584;  Civ.  C.  '12,  §  3804;  Civ.  C.  '02,  §  2710;  G.  S. 
2075-a;  R.  S.  2210;  1882  (18)  145. 

§  7026.  Indentures  or  assignments  under  commissioners  of  Charleston  or- 
phan house  valid  without  magistrate's  certificate. — Any  indenture  or  ap- 
prenticeship or  any  assignment  cf  any  indenture  of  apprenticeship  made 
or  hereafter  to  be  made  under  the  authority  of  the  board  of  commissioners 
of  the  Charleston  orphan  house  of  any  child  inmate  of  said  institution  shall 
be  effectual  and  valid  to  all  intents  and  purposes,  as  if  the  same  were  made 
by  the  parent  of  such  child;  and  such  indentures  and  assignment  of  inden- 
tures do  not  and  shall  not  require  the  certificate  of  any  magistrate. 

1932  Code,  §  7026;  Civ.  C.  '22,  §  5585;  Civ.  C.  '12,  §  3805;  Civ.  C.  '02,  §  2711;  R.  S. 
2211;  1882  (18)  145. 

§  7027.  Apprentices  to  serve  period  mentioned. — Any  person  that  shall  be 
bound  by  indenture  to  serve  as  an  apprentice  within  this  State,  in  any 
lawful  employment,  calling,  art,  mystery,  or  trade,  although  such  appren- 
tice shall  have  been  within  the  age  of  twenty-one  years  at  the  time  of  mak- 
ing such  indenture,  shall  be  bound  to  serve  for  the  number  of  years  in  such 
indenture  contained,  as  fully  and  effectually,  to  every  intent,  as  if  the  said 
apprentice  had  been  of  full  age  at  the  time  of  making  such  indenture,  and 
shall  be  bound,  accepted,  and  taken  as  an  apprentice  accordingly:  provided, 
always,  that  such  apprentice  shall  be  indented  in  the  manner  and  accord- 
ing to  the  directions  of  this  article. 

1932  Code,  §  7027;  Civ.  C.  '22,  §  5586;  Civ.  C.  '12,  §  3806;  Civ.  C.  '02,  §  2712;  G.  S. 
2077;  R.  S.  2212;  1740  (3)  544. 

§  7028.     Males  not   to  serve  after   twenty-one — females   after  eighteen. — 

Nothing  in  this  article  contained  shall  extend  to  oblige  any  male  apprentice 
to  serve  after  he  shall  have  attained  the  age  of  one  and  twenty  years,  or  a 
female  after  she  shall  have  attained  the  age  of  eighteen  years. 

1932  Code,  §  7028;  Civ.  C.  '22,  §  5587;  Civ.  C.  '12,  §  3807;  Civ.  C.  '02,  §  2713;  G.  S. 
2D78;  R.  S.  2213;  1740  (3)  544. 

$  7029.  Two  magistrates  to  have  jurisdiction  in  complaints. — On  complaint 
made  by  an  apprentice,  charging  his  or  her  master  or  mistress  with  misuse, 
or  by  the  master  or  mistress  against  such  apprentice,  before  any  two 
magistrates  of  the  county,  setting  forth  the  cause  of  such  complaint,  it  shall 
be  the  duty  of  such  magistrates  to  make  such  order  between  the  parties  as 
the  equity  and  justice  of  the  case  may  require,  subject,  nevertheless,  to  the 
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right  of  either  party  to  appeal  from  such  order  to  the  court  of  common  pleas 
for  the  county  at  the  next  ensuing  term. 

1932  Code,  §  7029;  Civ.  C.  "22,  §  5588;  Civ.  C.  '12,  §  3808;  Civ.  C.  '02,  §  2714;  G.  S. 
2079;  R.  S.  2214;  1740  (3)  545;  1839  (11)  32. 

Constitutionality  of  section. — This  sec-  Appeal. — Appeal    lies,    it    seems,   from 

tion   is  not   unconstitutional   in    that    it  the  judgment  of  the   court   of   common 

denies  right  of  trial  by  jury.  Belcher  v.  pleas  on  such  appeal.  Carmand  v.  Wall, 

Comm'rs.  2  McC.  23.  1  Bail.  209. 


ARTICLE  3 
Lobor  and  Labor  Laws 

7030  thru  7030-6.  Contracts  for  personal  7031-2.  Misrepresent   age  of   child. 

services.  7032.  Seats    for    women    in    mercantile 
7030-7,    7030-8.  Contracts    between   land  establishments. 

owners    and   laborers.  7033.  Excessive   docking  prohibited. 

7030-9.  Contracts  lea  :p  lands,  etc.  7033-1.  Charges  for  house  rent  during 
7030-10.  Enticing    la      _>rs     under    con-  close   down. 

Vact.  7033-2.  Payment    of    certain   obligations 
7030-11.,    7030-12.  Pay  of   laborers.  to  employers. 

7030-13.  Locking  employees  in  building.  7033-4  thru   7033-8.  Hours  work. 

7030-14.  Employees    quiting    work — shut  7034   thru   7034-2.  Payment. 

down.  7034-3,   7034-4.  Certificates  for   wages. 

7031,     7031-1,     7031-3.     Employment     of  7034-5.  Acquisition    of    trade    checks. 

minors.  7034-6.  Collection   of   wage   payments. 

§  7030.  Fail  fraudulently  carry  out  contract  for  personal  service — misde- 
meanor.— Any  person  who  shall  contract  with  another  to  render  him  per- 
sonal service  of  any  kind,  and  shall  thereafter  fraudulently,  or  with  mali- 
cious intent  to  injure  his  employer,  fail  or  refuse  to  render  such  service 
as  agreed  upon,  shall  be  deemed  guilty  of  a  misdemeanor. 
1932  Code,  §  1305;  Cr.  C.  '22.  §  198:  1918  (30)  809- 

See  generally.  State  v.  Madden,   28  S.       880,  14  L.  R.  A.  584,  21  L.  R.  A.   (N.  S.) 
C.  50,  4  S.  E.   810;  State  v.  Williams,  32       242;  32  S.  C.  583,  10  S.  E.  551. 
S.  C.   123,  10  S.  E.  876,  25  Am.  St.  Rep. 

§  7030-1.  Fail  employ  after  contract — misdemeanor.  —  Any  person  who 
shall  hereafter  contract  to  receive  from  another  personal  service  of  any 
kind,  and  to  compensate  him  therefor,  and  shall  thereafter  fraudulently, 
or  with  malicious  intent  to  injure  his  employee,  fail  or  refuse  to  receive 
such  service  or  to  make  compensation  as  agreed  upon,  shall  be  deemed 
guilty  of  a  misdemeanor. 

1932  Code,  §  1306;  Cr.  C.  '22,  §  199;  1918  (30)  809. 

§  7030-2.  Fail  fraudulently  perform  services  after  receiving  advances — 
misdemeanor. — Any  person  who  shall  hereafter  contract  with  another  to 
render  personal  service  of  any  kind  to  him,  and  shall  thereafter  fraudu- 
lently, or  with  malicious  intent  to  injure  the  employer,  procure  advances 
in  money  or  other  thing  of  value  from  him,  with  intent  not  to  render  the  ser- 
vice agreed  upon,  and  who  shall  thereafter,  with  like  intent,  fail  or  refuse 
to  perform  the  service  agreed  upon,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

1932  Code,  §  1307;  Cr.  C.  '22,  §  200;  1918  (30)  809. 

See  generally.  State  v.  Chapman,  56  S.  S.  E.  192;  State  v.  Williams,  97  S.  C.  449, 

C.  420,  34  S.  E.  961,  76  Am.  St.  Rep.  557,  81  S.  E.  154;  State  v.  Easterlin,  61  S.  C. 

78  Am.  St.  Rep.  243,  21  L.  R.  A.  (N.  S.)  71,  39  S.  E.  250,  21  L.  R.  A.  (N.  S.)  242. 
242;   State  v.  Robinson,  70  S.  C.  468,  50 
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§  7030-3.  Receive  labor  and  not  make  advances  or  compensation — misde- 
meanor.— Any  person  who  shall  hereafter  contract  with  another  to  receive 
from  him  personal  service  of  any  kind,  to  compensate  him  therefor,  and 
to  make  advances  to  him,  and  shall  thereafter  fraudulently,  or  with  mali- 
cious intent  to  injure  the  employee,  receive  the  benefit  of  such  service,  in 
whole  or  in  part,  and  with  like  intent  fail  or  refuse  to  make  the  compensa- 
tion or  advances  agreed  upon,  shall  be  deemed  guilty  of  a  misdemeanor. 
1932  Code,  §  1308;  Cr.  C.  '22,  §  201;  1918  (30)  809. 

§  7030-4.  Such  contracts  may  be  either  verbal  or  -written — read  and  -wit- 
nessed.— The  contracts  referred  to  in  sections  7030  through  7030-6  may  be 
either  verbal  or  in  writing;  if  in  writing,  they  shall  be  witnessed  by  one  or 
more  disinterested  persons,  and  at  the  request  of  either  party  to  be  duly 
executed  before  a  magistrate,  whose  duty  it  shall  be  to  read  and  explain 
the  same  to  the  parties.  Such  contract  shall  clearly  set  forth  the  condi- 
tions upon  which  the  laborer  or  laborers  are  engaged  to  work,  embracing 
the  length  of  time,  the  amount  of  money  to  be  paid,  and  when;  if  it  be  on 
shares  of  crops,  what  portion  or  portions  thereof.  If  verbal,  they  must  be 
witnessed  by  at  least  two  disinterested  witnesses,  not  related  by  blood  or 
marriage  within  the  sixth  degree,  to  either  party,  and  the  term  of  service 
contracted  for  must  be  for  a  definite  time,  not  exceeding  one  year.  All  such 
contracts  shall  be  valid  only  between  the  original  parties  thereto,  and  any 
attempted  transfer  or  assignment  of  any  right  thereunder  shall  be  null 
and  void. 

1932  Code,  §  1309;  Cr.  C.  '22,  §  202;  1918  (30)  809. 

See  cases  under  companion  sections.  cated  thereon.  State  v.  Williams,   97  S. 

Warrant    should   allege    whether    con-  C   449,  81  S.  E.  154. 
tract  was  verbal  or  in  writing. — Where  See  generally.  State  v.  Long,  66  S.  C. 

the  warrant  does  not  allege  and  the  proof  398,  44  S.  E.  960;  Ex  parte  Drayton.  153 

does  not  show  whether  the  contract  was  F.   986;   State  v.  Leak,  62  S.   C.  405,  40 

verbal  or  in  writing,  or  whether  it  was  S.  E.  774. 
witnessed,  a  conviction  cannot  be  predi- 

§  7030-5.  Registration  of  such  contracts. — If  either  party  to  any  written 
contract  herein  referred  to  desires  to  avail  himself  of  the  benefits  of  sec- 
tions 7030  through  7030-5  against  third  parties,  he  shall  cause  the  same 
to  be  indexed  in  the  office  of  the  register  of  mesne  conveyance  or  the  clerk 
of  the  court  (where  the  office  of  register  of  mesne  conveyance  does  not 
exist),  of  the  county  in  which  said  labors  or  service  is  to  be  performed, 
within  ten  days  from  the  date  of  the  contract;  and  such  indexing  shall  con- 
stitute notice  to  all  third  parties.  Said  index  shall  show  the  names  of  the 
employer  and  the  laborer,  the  date  of  the  contract  and  the  date  of  its  term- 
ination, and  the  location  and  the  name  of  the  place  or  places  whereon  the 
said  labor  or  service  is  to  be  performed.  The  clerk  of  the  court  or  the  reg- 
ister of  mesne  conveyance,  as  the  case  may  be,  shall  indorse  his  official 
certificate  and  the  date  of  filing  to  be  indexed  upon  every  such  contract 
filed  under  the  provisions  of  sections  7030  through  7030-6  and  his  only  fee 
for  the  same  shall  be  five  cents  for  each  contract.  And  the  clerks  of  court, 
or  the  register  of  mesne  conveyances,  as  the  case  may  be,  in  all  the  coun- 
ties of  the  State  shall  provide  a  book  for  indexing  such  contracts,  which 
shall  be  plainly  labeled  "Index  Labor  Contracts." 
1932  Code,  §  1310;  Cr.  C.  '22,  §  203;  1918  (30)  809. 
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§  7030-6.  Punishment  for  violation  of  such  contracts. — Upon  conviction  in 
a  court  of  competent  jurisdiction  of  any  person  charged  with  a  violation  of 
sections  7030  through  7030-5  the  person  so  convicted  shall  be  punished  by 
a  fine  not  less  than  twenty-five  dollars  and  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  not  less  than  twenty  days  and  not  exceeding 
thirty  days  for  each  offense:  provided,  that  there  shall  be  no  prosecution 
under  sections  7030  through  7030-5  unless  the  arrest  warrant  shall  be  issued 
within  thirty  days  from  the  commission  of  the  offense.  Sections  7030 
through  7030-5  are  not  intended,  and  shall  not  be  construed  to  protect  any 
of  the  parties  to,  or  punish  the  violation  of,  any  contract  or  matter  con- 
nected therewith,  where  the  inducement  or  consideration  of  such  contract 
is  money  or  other  thing  of  value  advanced  to  or  for  the  employee  prior  to 
the  commencement  of  service  thereunder.  All  such  contracts  are  hereby 
prohibited  and  declared  null  and  void. 

1932  Code,  §  1311;  Cr.  C.  '22,  §  204;  1918  (30)  809. 

See  generally.  State  v.  Chapman,  56  S.      78  Am.  St.  Rep.  243,  21  L.  R.  A.  (N.  S.) 
C.  420,  34  S.  E.  961,  76  Am.  St.  Rep.  557,      242. 

§  7030-7.     Requisites  of  contracts  between  owners  of  land  and  laborers. — 

All  contracts  made  between  owners  of  land,  their  agents,  administrators, 
or  executors,  and  laborers,  shall  be  witnessed  by  one  or  more  disinterested 
persons,  and,  at  the  request  of  either  party,  be  duly  executed  before  a 
magistrate  whose  duty  it  shall  be  to  read  and  explain  the  same  to  the  par- 
ties. Such  contracts  shall  clearly  set  forth  the  conditions  upon  which  the 
laborer  or  laborers  engaged  to  work,  embracing  the  length  of  time,  the 
amount  of  money  to  be  paid,  and  when;  if  it  be  on  shares  of  crops,  what 
portion  of  the  crop  or  crops. 

1932  Code,  §  7030;  Civ.  C.  '22,  §  5589;  Civ.  C.  '12,  §  3809;  Civ.  C.  '02,  §  2715;  G.  S. 
2081;  R.  S.  2215;  1869  (14)  227. 

This  section  does  not  prevent  common  State  v.  Lanier,  79  S.  C.  103,  60  S.  E.  225; 

law  contract.  Huff  v.  Watkins,   18   S.  C.  Huff  v.  Watkins,  18  S.  C.  510. 

510,  512;  State  v.  Williams,  32  S.  C.  123,  Crops  raised  on  shares. — The  landlord 

10  S.  E.  876,  25  Am.  St.  Rep.  880,  14  L.  is    entitled    to    the   possession    of    crops 

R.  A.  584,  21  L.  R.  A.  (N.  S.)  242.  raised  on  shares.  Loveless  v.  Gilliam,  70 

As  to  what  is  a  sufficient  contract,  see  S.  C.  391,  50  S.  E.  9. 
State  v  Leak,  62  S.  C.  405,  40  S.  E.  774; 

§  7030-8.  Crops  to  be  divided  by  disinterested  persons. — Whenever  labor  is 
performed  under  contract  on  shares  of  crop  or  crops,  such  crop  or  crops  shall 
be  gathered  and  divided  off  before  it  is  removed  from  the  place  where  it 
was  planted,  harvested,  or  gathered.  Such  division  to  be  made  by  a  disin- 
terested person,  when  desired  by  either  party  to  the  contract.  And  such 
distinterested  party  shall  be  chosen  by  and  with  the  consent  of  the  con- 
tracting parties;  whenever  the  parties  fail  to  agree  upon  any  disinterested 
party,  or,  if  complaint  is  made  that  the  division  has  been  unfairly  made, 
within  ten  days  after  such  division,  it  shall  be  the  duty  of  the  magistrate 
residing  nearest  the  place  where  such  crop  or  crops  are  planted,  harvested, 
or  gathered,  to  cause,  under  his  immediate  supervision,  such  equitable 
division  as  may  be  stipulated  in  the  contract.  Such  disinterested  party  or 
magistrate  shall  receive  reasonable  compensation  for  such  service,  to  be 
paid  by  both  of  the  contracting  parties,  according  to  their  several  interests, 
except  in  cases  of  an  attempt  to  wilfully  defraud  the  other  by  one  of  the 
contracting  parties;   and  then   such   compensation   shall   be   paid   by   the 
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parties  so  attempting  to  defraud  the  other.  When  such  division  has  been 
made,  each  party  shall  be  free  to  dispose  of  their  several  portions  as  to  him 
or  her  or  them  may  seem  fitting;  provided,  that  if  either  party  be  in  debt 
to  the  other  for  any  obligation  incurred  under  contract,  the  amount  of  said 
indebtedness  may  be  then  and  there  settled  and  paid  by  such  portion  of 
the  share  or  shares  of  the  party  so  indebted  as  may  be  agreed  upon  by 
the  parties  themselves,  or  set  apart  by  the  magistrate,  or  any  party  chosen 
to  divide  said  crop  or  crops. 

1932  Code,  §  7031;  Civ.  C.  '22,  §  5590;  Civ.  C.  '12,  §  3810;  Civ.  C.  '02,  §  2716;  G.  S. 
2082;  R.  S.  2216;  1869  (14)  228. 

Jurisdiction  of  magistrate. — A  magis-  laborer's   wages   measured   by  value   of 

trate  has  no  jurisdiction  of  proceeding  one-half   of  crop   less   laborer's   debt  to 

to  divide  share  crops  where  the  amount  landlord,  and  appearance  of  parties  give 

in   controversy   is   beyond   the   jurisdic-  magistrate  jurisdiction  of  whole  matter, 

tional  amount  of  a  magistrate  and  the  Wilkie  v.  Murphy,  88  S.  C.  415,  70  S.  E. 

proceeding    is    equitable    in    its    nature.  1028,  40  L.  R.  A.  (N.  S.)  244. 

Mavfield  v.   Bessinger,   87  S.  C.   369,   69  See  generally.  Hair  v.  Blease,  8  S.  C. 

S.  E.  673.  63;  Carpenter  v.  Strickland,  20  S.  C.   1, 

Where   summons   is   issued   to    divide  23  L.  R.  A.  476;  Richey  v.  DuPre,  20  S. 

crop,     agreement     that     proceeding     be  C.  6,  22  Am.  St.  Rep.  462,  23  L.  R.  A.  476, 

treated  as  action  to  recover  amount  of  65  L.  R.  A.  506. 

§  7030-9.  Fraud  in  relation  to  the  violation  of  contracts  for  the  lease  of 
lands,  or  working  on  share  of  crops,  etc..  a  misdemeanor. — 1.  Whoever  shall 
enter  into  a  contract  with  the  owner  for  lease  of  lands  in  this  State,  or  for 
cultivating  same  on  shares  of  crops,  and  by  virtue  of  the  promises  and 
agreement  in  said  contract,  shall  fraudulently  and  with  malicious  intent 
to  injure  the  owner,  secure  from  the  said  owners  the  possession  and  occu- 
pation, or  right  of  possession  and  occupation  of  said  lands,  money,  supplies, 
fertilizers  or  anything  of  value,  or  who  shall,  without  just  cause,  and  with 
intent  to  cheat  and  defraud  the  owner,  abandon  the  said  lands,  or  refuse 
to  enter  into  the  possession  and  cultivation  of  the  said  lands  to  the  injury 
of  said  owner,  shall  be  guilty  of  a  misdemeanor  and  fined  in  the  sum  of 
not  less  than  twenty-five  dollars  or  more  than  one  hundred  dollars,  or  be 
imprisoned  for  not  less  than  fifteen  days  nor  more  than  thirty  days.  The 
contract  herein  referred  to,  if  verbal,  shall  be  witnessed  by  at  least  two  dis- 
interested witnesses. 

2.  Whoever  shall  enter  into  a  contract  to  lease  to  another  any  lands  in 
this  State  or  work  the  same  on  shares  of  crops,  and  shall  without  just 
excuse  and  with  intent  to  cheat  and  defraud  the  lessee  or  laborer,  with- 
hold from  him  the  peaceable  entry,  possession,  use  and  occupation  of  said 
land,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  in  the  sum  of  not 
less  than  twenty-five  dollars  or  more  than  one  hundred  dollars,  or  be  im- 
prisoned for  a  period  of  not  less  than  fifteen  days  nor  more  than  thirty 
days. 

1932  Code,  §  1312;  Cr.  C.  '22,  §  205;  Cr.  C.  '12,  §  500;  1907  (25)  536;  1912  (27)  774. 

This  section  does  not  apply  when  the  242,  L.  R.  A.  1915B,  646,  L.  R.  A.  1918D, 

use  cl  land  is  part  of  defendant's  com-  1008.    Ann   Cas.    15B,    498;   Bankhead   v. 

pensation  for  labor.  State  v.  Martin,  111  Shed,  80  S.  C.  253,  61  S.  E.  425,  16  L.  R. 

S.  C.  366,  98  S.  E.  129.  A.  (N.  S.)  971;  State  v.  Rouse,  86  S.  C. 

See  generally.  State  v.  Long,  66  S.  C.  344,   68   S.  E.   629,  Ann.   Cas.   12A,    1117; 

398,  44  S.  E.  960;  Ex  parte  Hollman,  79  Ex  parte  Drayton,  153  F.  986. 
S.  C.  9,  60  S.  E.   19,  21  L.  R.  A.   (N.  S.) 

§  7030-10.  Enticing  laborers  under  contract. — Any  person  who  shall  entice 
or  persuade,  by  any  means  whatsoever,  any  tenant,  servant  or  laborer,  un- 
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der  contract  with  another,  duly  entered  into  between  the  parties  or  between 
parents  or  guardians  for  the  services  of  their  minor  children  or  wards 
before  one  or  more  witnesses,  whether  such  contract  be  verbal  or  in  writ- 
ing, to  violate  such  contract,  or  shall  employ  such  laborer  knowing  such 
laborer  to  be  under  contract  with  another,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  not  less  than  twenty-five 
dollars  nor  more  than  one  hundred  dollars,  or  to  be  imprisoned  in  the 
county  jail  not  less  than  ten  nor  more  than  thirty  days. 
1932  Code,  §  1314;  Cr.  C.  '22,  §  207;  Cr.  C.  '12,  §  504;  1913  (28)  33. 

A  person  who  entices  from  the  employ  with  the  minor's  father,  is  not  guilty  of 

of  a  farmer  a  minor  child,  who  is  work-  violating   this  section.   State   v.   Aye,    63 

ing  on  his  farm  under  a  contract  made  S.  C.  458,  41  S.  E.  519. 

Where  defendant  hires  a  minor,  know-  laborer  with  another,  it  does  not  consti- 

ing  that  he  is  under  a  contract  made  by  tute  an  offense,  under  this  section.  State 

his  father  to  do  general  farmwork  as  a  v.  Rhody,  67  S.  C.  287,  45  S.  E.  205. 

§  7030-11.     Pay  laborers  in  lawful  money,  unless  otherwise  stipulated. — 

Unless  otherwise  provided  by  special  contract,  all  persons  who  employ 
laborers  upon  plantations  or  elsewhere,  by  the  day,  week,  month  or  year 
shall  pay  such  laborers  or  employees  in  lawful  money. 

1932  Code,  §  7032;  Civ.  C.  '22.  §  5591;  Civ.  C.  '12,  §  3811;  Civ.  C.  '02,  §  2717;  G.  S. 
2086;  R.  S.  2218;  1872  (15)  216;  1875  (15)  899;  1879  (17)  7. 

§  7030-12.  Not  offer  pay  wages  with  certain  checks  or  scrip. — Any  person 
or  persons  who  shall  offer  to  any  laborer  or  employee,  at  the  time  when 
the  wages  of  such  laborer  or  employee  are  due  and  payable  by  agreement, 
unless  otherwise  provided  for  by  special  contract,  as  compensation  for 
labor,  or  services  performed,  checks,  or  scrips  of  any  description,  known 
as  plantation  checks,  payable  at  some  future  time,  or  in  the  shops  or 
stores  of  employers,  in  lieu  of  lawful  money,  shall  be  liable  to  indictment 
and  punishment  by  a  fine  not  exceeding  two  hundred  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  both,  according  to  the  discretion 
of  the  court:  provided,  the  word  "checks"  herein  shall  not  be  construed  so 
as  to  prohibit  the  giving  of  checks  upon  any  of  the  authorized  banks  of 
deposit  or  issue  in  this  State. 

1932  Code,  §  1313;  Cr.  C.  '22,  §  206;  Cr.  C.  '12,  §  503;  Cr.  C.  '02,  §  358;  G.  S.  2086; 
R.  S.  290;  1872  (15)  216;  1875  (15)  899;  1879  (17)  7. 

§  7030-13.  Locking  of  employees  in  buildings. — Any  person,  firm  or  cor- 
poration employing  persons  and  working  them  in  buildings  is  forbidden 
to  lock  such  employees  in  said  buildings  where  by  so  doing  they  become 
endangered  by  fire:  provided,  the  provisions  of  this  section  shall  not  apply 
to  any  building  or  buildings,  room  or  rooms,  that  may  be  locked  so  as  to  be 
opened  from  the  inside  by  any  employee  of  ordinary  intelligence.  It  shall 
be  the  duty  of  the  sheriff,  constables  and  all  other  law  enforcing  officers  to 
see  that  the  provisions  hereof  are  observed  and  to  prosecute  all  violations 
thereof  called  to  their  attention  or  discovered  by  them.  Any  violation 
hereof  shall  be  deemed  a  misdemeanor  and  the  violator  shall  be  subject  to 
a  fine  of  not  less  than  fifty  ($50.00)  dollars,  nor  more  than  one  thousand 
($1,000.00)  dollars,  or  not  exceeding  six  (6)  months  in  prison  in  the  dis- 
cretion of  the  court. 

1933  (38)  135. 

§  7030-14.     Employers  requiring  notice  from  employee  quitting  work,  to 
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post  notice  of  shut  down. — All  employers  of  labor  in  this  State,  requiring 
notice  from  any  employee,  of  the  time  such  employee  will  quit  work,  shall 
give  notice  to  its  employees,  of  its  purpose  to  quit  work,  or  shut  down, 
by  posting  a  printed  notice  stating  the  date  of  the  beginning  of  the  shut- 
down or  cessation  from  work,  and  the  approximate  length  of  time  the  con- 
tinuous shutdown  is  to  continue,  in  each  room  of  its  building;  not  less  than 
two  weeks  or  the  same  time  as  is  required  of  employees  before  so  stopping 
work,  or  shutting  down,  of  its  purpose  to  stop  work  or  shut  down:  provided, 
that  they  are  not  required  to  do  so  by  reason  of  some  unforseen  accident 
to  machinery,  or  by  some  act  of  God  or  of  the  public  enemy. 

Any  employer  of  labor  subject  to  the  provisions  of  this  section,  failing 
to  post  such  notice  in  the  manner  herein  provided,  shall  be  subject  to 
a  fine  of  not  exceeding  five  thousand  dollars,  upon  conviction;  and  in  addi- 
tion thereto  shall  be  liable  to  each  and  every  one  of  its  employees,  for  such 
damages  as  each  and  every  one  of  its  employees  may  suffer  by  failure  to 
give  such  notice. 

1932  Code,  §  1318;  Cr.  C.  '22,  §  210;  1912  (27)  750. 

§  7031.  Employment  of  minors  under  age  of  sixteen  years. — No  minor  un- 
der the  age  of  sixteen  years  shall  be  employed  in  any  factory,  mine  or 
textile  establishment  in  this  State.  Nor  shall  any  such  minor  be  employed 
in  any  other  gainful  occupation;  provided,  that  minors  under  sixteen  years 
of  age  may  be  employed  outside  of  school  hours  and  during  school  vaca- 
tion, but  not  in  a  factory,  mine  or  textile  establishment,  or  in  any  occupa- 
tion otherwise  prohibited  by  law:  and,  provided,  further,  that  no  such 
minor  shall  be  permitted  to  work  before  the  hour  of  5:00  A.  M.,  or  after 
the  hour  of  8:00  P.  M.  Nothing  in  this  section  shall  be  construed  to  apply 
to  the  work  of  a  minor  in  domestic  service,  in  private  homes,  or  in  farm 
work. 

1932  Code,  §  1469;  Cr.  C.  '22,  §  413;  Cr.  C.  '12,  §  422;  1903  (24)  113;  1911  (27)  29; 
1916  029)  655;  1937  (40)  531. 

§  7031-1.  Penalty  employ  minor  contrary  to  provisions — each  day  separate 
offense. — Any  person  who  shall  knowingly  employ  any  minor  contrary  to 
the  provisions  herein,  shall  be  guilty  of  a  misdemeanor,  and  for  every  such 
offense  shall,  upon  conviction  thereof,  be  fined  not  less  than  ten  dollars 
nor  more  than  fifty  dollars,  or  be  imprisoned  not  longer  than  thirty  days, 
at  the  discretion  of  the  court.  Each  day  during  which  any  violation  of 
sections  7031,  7031-2  and  7031-3  prohibiting  the  employment  of  minors 
under  sixteen  years  of  age  continues  shall  constitute  a  separate  and  distinct 
offense,  and  the  employment  of  any  minor  in  violation  of  thereof  shall, 
with  respect  to  each  minor  so  employed,  constitute  a  separate  and  distinct 
offense. 

1932  Code,  §  1471;  Cr.  C.  '22,  §  415;  Cr.  C.  '12,  §  424;  1911  (27)  30;  1937  (40)  531. 

§  7031-2.  Misdemeanor  to  misrepresent  age  of  child. — Any  parent,  guar- 
dian or  other  person  having  under  his  or  her  control  any  child,  who  con- 
sents, suffers  or  permits  the  employment  of  his  or  her  child  or  ward  under 
the  ages  above  provided,  or  who  knowingly  or  wilfully  misrepresents  the 
age  of  such  child  or  ward  to  any  of  the  persons  named  in  section  7031-1,  in 
order  to  obtain  employment  for  such  child  or  ward,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  for  every  offense  shall,  upon  conviction  thereof,  be 
fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars,  or  be  imprisoned 
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not  longer  than  thirty  days,  in  the  discretion  of  the  court. 
1932  Code,  §  1472;  Cr.  C.  '22,  §  416;  Cr.  C.  '12,  §  425;  1911  (27)  30. 

§  7031-3.  Commissioner  of  labor  and  agents  of  department  of  labor  enforce 
provisions  relating  to  employment  of  minors. — It  shall  be  the  duty  of  the 
commissioner  of  labor  and  the  inspectors  and  agents  of  the  department  of 
labor  to  enforce  the  provisions  of  law  relating  to  the  employment  of  minors 
and  to  make  complaints  against  persons  violating  its  provisions  and  to  in- 
stitute prosecutions  for  violation  of  the  same.  The  commissioner  of  labor 
and  the  inspectors  and  agents  of  the  department  of  labor  shall  have  au- 
thority to  enter  and  inspect  at  any  time,  any  place  or  establishment  where 
minors  are  employed,  and  to  have  access  to  all  such  records  as  may  aid 
in  the  enforcement  of  this  section  and  §§  7031  and  7031-1. 

1932  Code,  §  1475;  Cr.  C.  '22,  §  419;  Cr.  C.  '12,  §  427;  1909  (26)  18;  1937  (40)  531. 

§  7032.  Provide  women  in  mercantile  establishments  with  seats. — It  shall 
be  the  duty  of  all  employers  of  females  in  any  mercantile  establishment, 
or  any  place  where  goods  or  wares  or  merchandise  are  offered  for  sale,  to 
provide  and  maintain  chairs  or  stools,  or  other  suitable  seats,  for  the  use 
of  such  female  employees,  to  the  number  of  one  seat  for  every  three  fe- 
males employed,  and  to  permit  the  use  of  such  seats  by  such  employees, 
at  reasonable  times,  to  such  an  extent  as  may  be  requisite  for  the  preserva- 
tion of  their  health.  And  such  employees  shall  be  permitted  to  use  same, 
as  above  set  forth,  in  front  of  the  counter,  table,  desk,  or  any  fixture  when 
the  female  employee  for  the  use  of  whom  said  seat  shall  be  kept  and  main- 
tained is  principally  engaged  in  front  of  said  counter,  table,  desk  or  fixture; 
and  behind  such  counter,  table,  desk,  or  fixture,  when  the  female  employee, 
for  the  use  of  whom  said  seat  shall  be  kept  and  maintained,  is  principally 
engaged  behind  said  counter,  table,  desk,  or  fixture.  Any  person  who  vio- 
lates or  omits  to  comply  with  any  of  the  foregoing  provisions  of  this  section, 
or  who  suffers  or  permits  any  woman  to  stand,  in  violation  of  its  provisions, 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by 
a  fine  of  not  less  than  twenty  dollars  nor  more  than  one  hundred  dollars 
for  each  offense.  The  commissioner  of  labor  and  the  State  factory  inspectors 
are  hereby  charged  with  the  enforcement  of  the  provisions  of  this  law,  and 
said  commissioner  is  hereby  empowered,  from  time  to  time  whenever  he 
may  deem  it  necessary,  to  employ  female  inspectors  for  the  purpose  of 
collecting  evidence.  The  sum  of  $300.00,  if  so  much  be  necessary,  shall 
annually  be  appropriated  for  the  purpose  of  compensating  such  female 
inspectors. 

1932  Code,  §  1477;  Cr.  C.  '22,  §  421;  Cr.  C.  '12,  §  429;  Cr.  C.  '02,  §  333;  1899  (23)  100; 
1911  (27)  151;  1936  (39)  1615. 

See  generally.  Johnson  v.  Spartan  Mills,  68  S.  C.  339,  47  S.  E.  695,  1  Ann.  Cas.  409. 

§  7033.  Excessive  docking  prohibited. — All  regular  hands  working  cotton 
and  woolen  mills  in  this  State,  whether  working  by  the  day,  hank,  piece 
or  cut,  upon  absence  from  their  said  work,  for  any  cause  shall  not  be  docked, 
nor  have  deducted  from  their  regular  wages,  more  than  the  said  machine 
operated  by  them  would  have  produced  in  the  time  of  the  absence  of  the 
said  regular  hand  from  his  work,  and  all  spare  or  extra  hands  that  are 
employed  to  keep  up  or  run  the  machine  or  machines  operated  by  the  reg- 
ular hands,  shall  be  paid  full  amount  deducted  from  the  regular  hand's 


§  7033  Civil  Code  Page  12 

wages.  Any  person  or  corporation  violating  any  of  the  provisions  of  this 
section  shall  be  fined  not  less  than  fifty    ($50.00)    dollars,  and  not  more 
than  one  hundred   ($100.00)   dollars  for  each  offense  or  be  imprisoned  for 
not  less  than  ten   (10)  nor  more  than  thirty  days. 
1932  Code,  §  1468;  Cr.  C.  '22,  §  412;  1916  (29)  937. 

Section  is  part  of  contract  and  cannot  Line  Ry.,  96  S.  C.   1,  79  S.  E.  521,  Ann. 

be  waived.— This  section  is  a  part  of  a  Cas.  16B,    133,  51   L.   R.  A.   (N.  S.)    1098, 

contract  between  a  cotton  mill  and  a  la-  12  A.  L.  R.  613,  629;  Champion  v.  Her- 

borer    and  cannot    be  waived    or   relin-  mitage  Cotton  Mills,  98  S.  C.  418,  82  S. 

quished    by    contract.    Cato    v.   Grendel  E.  672;  Trammell  v.  Victor  Mfg.  Co.,  102 

Cotton  Mills.  132  S.  C.  454,  129  S.  E.  203,  S.  C.  483,  86  S.  E.  1057;  Burden  v.  Wood- 

41  A.  L.  R.  439.  side  Cotton  Mills,  104  S.  C.  435,  89  S.  E. 

See  generally,  Wynne  v.  Seaboard  Air  474. 

§  7033-1.  Charges  for  house  rent,  water  services  and  electric  light  services, 
charged  laborers  by  textile  and  related  corporations,  during  periods  of 
"close  downs"  prohibited. 

(1)  Parties  subject  to  provisions. — Any  person,  firm  or  corporation  with  a 
plant  in  this  State,  engaged  in  manufacturing,  dyeing,  or  finishing  cotton, 
rayon  silk,  or  other  textile  products  or  fabrics,  and  owning  and  furnishing 
to  operatives  dwelling  or  tenement  houses  shall  be  subject  to  this  section. 

(2)  Not  to  charge  operatives  for  house  rents,  water  or  electric  light  serv- 
ices on  shut  downs  over  two  weeks. — When  any  such  plant  shall  be  closed 
or  shut  down  by  the  voluntary  act  of  the  owner,  or  the  person,  firm  or 
corporation  operating  the  same,  or  due  to  act  of  God,  for  a  period  of  more 
than  two  weeks,  no  charge  shall  be  made  or  demanded  of  its  operatives  for 
house  rent,  water  or  electric  light  service  by  such  person,  firm  or  corpora- 
tion during  the  period  of  such  shut  down. 

(3)  Applicable  to  departments — scope  and  extent  of  service. — If  any  one 
or  more  department  or  departments  of  such  a  plant  shall  be  so  closed  or 
shut  down,  but  not  the  whole  plant,  no  such  charge  shall  be  made  against 
or  demanded  of  the  operatives  in  such  department  for  such  services  dur- 
ing such  shut  down:  provided,  this  section  shall  not  be  construed  to  re- 
quire the  furnishing  of  either  houses,  lights  or  water  by  such  plants  during 
such  periods  of  shut  down  in  cases  where  the  same  was  not  furnished  by 
the  plant  prior  to  the  shut  down,  but  only  the  continuance  of  the  facilities 
and  service  heretofore  furnished:  provided,  further,  if  during  such  shut 
down  an  amount  of  water  or  lights  is  used  by  any  operative  or  occupants 
of  a  tenament  house  in  excess  of  the  average  amount  theretofore  used,  such 
excess  may  be  charged  for:  provided,  further,  the  provisions  hereof  shall 
not  apply  to  or  require  the  further  furnishing  of  house,  lights  or  water  to 
an  operative  who  has  been  discharged  and  notified  of  his  discharge  from 
his  or  her  employment,  nor  shall  it  apply  to  cases  in  which  a  plant  or  a 
department  of  a  plant  is  closed  or  shut  down  permanently  by  the  manage- 
ment and  notice  posted  to  the  effect  that  the  operatives  will  not  be  longer 
required  in  the  operation  of  the  plant. 

(4)  Penalties. — If  any  such  corporation  shall  collect  monies  or  other  things 
of  value  in  violation  of  the  provisions  contained  herein,  then  the  laborer 
from  whom  such  monies  or  other  things  of  value  are  collected  shall  recover 
of  said  corporation  the  sum  of  fifty  ($50.00)  dollars  for  each  and  every 
violation  thereof. 

(5)  Contract. — This  section  shall  be  deemed  as  a  part  of  a  contract  be- 
tween laborers  and  corporations  herein  affected. 

1933  (38)  356. 
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§  7033-2.  Employees  in  certain  textile  and  manufacturing  industries  in 
arrears  in  meeting  current  obligations  on  account  of  house  rent  due  em- 
ployer on  account  of  reduction  of  employment,  sickness  or  cause  beyond 
control  pay  such  rent  in  installments. — In  textile  and  all  manufacturing  in- 
dustries in  this  State  producing,  dyeing,  processing  or  manufacturing  cloth 
or  yarn  or  products  therefrom  where  the  employer  furnishes  the  house 
for  the  employees  to  live  in  during  his  employment  and  charges  rent  there- 
for, and  where  any  such  employee  shall  become  in  arrears  in  meeting  any 
current  obligation  on  account  of  house  rent  due  his  employer  on  account 
of  reduction  of  hours  of  employment,  sickness,  or  for  any  cause  beyond  his 
control,  it  shall  be  unlawful  for  such  employer  to  apply  thereafter,  towards 
the  payment  of  any  such  obligation  a  sum  in  excess  of  fifty  per  cent  of  his 
weekly  earnings  during  any  one  week.  The  purpose  of  the  provisions  of 
this  section  is  to  provide  a  method  whereby  the  employee  may  retire  his 
indebtedness  in  installments  so  :hat  he  will  not  be  subjected  to  deprivation 
incident  to  his  being  required  to  apply  all  of  his  first  earnings  after  any 
partial  or  non-production  period  to  the  payment  of  his  indebtedness  by  way 
of  house  rent  to  his  employer. 
1938  (40)  1856. 

§  7033-4.     Hours  per  day  employee  work  in  cotton,  rayon,  silk  or  woolen 
textile  mills. 

(1)  Definitions. — For  the  purpose  of  this  section,  employer  includes  every 
person,  firm,  corporation,  partnership,  stock  association,  agent,  manager, 
representative,  or  foreman,  or  other  persons  having  control  or  custody  of 
any  employment  or  of  any  employee  in  any  cotton,  rayon,  silk,  or  woolen 
textile  mill  in  this  State.  Employee  includes  both  males  and  females. 

(2)  Hours  work  employees. — No  employer  shall  employ  or  suffer  or  per- 
mit an  employee  to  work  for  more  than  forty  (40)  hours  in  any  one  week 
or  more  than  eight  (8)  hours  in  any  one  day  of  twenty-four  (24)  consecu- 
tive hours,  or  on  more  than  five  days  in  any  period  of  seven  consecutive 
days.  If  the  work  during  any  one  day  is  not  continuous  but  is  divided  into 
two  or  more  periods,  the  employer  shall  provide  that  all  such  periods  fall 
within  twelve  (12)  consecutive  hours.  Provided,  the  provisions  of  this 
section  shall  apply  to  all  employees  working  inside  or  outside  of  any 
cotton,  silk,  rayon  or  woolen  mill  in  this  State,  except  office  and  super- 
visory staff,  engineers,  firemen,  watchmen,  shipping  and  outside  crews, 
repair  shop  crews,  carpenters,  mechanics,  and  electricians. 

(3)  Post  this  statute  on  premises. — Every  employer  shall  post  and  keep 
conspicuously  posted  in  or  about  the  premises  wherein  any  employee  is 
employed  a  printed  copy  of  this  section,  to  be  furnished  by  the  commis- 
sioner of  labor. 

(4)  Schedule  of  hours  of  employment. — Every  employer  shall  post  and 
keep  conspicuously  posted  in  every  room  wherein  any  employee  is  em- 
ployed a  schedule  of  hours  of  employment  which  shall  contain  the  maxi- 
mum number  of  hours  each  employee  shall  be  employed  during  each  day 
of  the  week,  with  the  total  hours  per  week,  the  hours  of  commencing  and 
stopping,  and  the  time  allotted  for  the  daily  meal  period.  An  employer 
may  permit  employees  to  begin  work  after  the  time  for  beginning  and  to 
cease  work  before  the  time  for  ending  stated  in  such  schedule,  but  he 
shall  not  otherwise  employ  them  except  as  stated  in  such  schedule.  Said 
schedule  of  hours,  except  in  case  of  emergency,  shall  not  be  changed  after 
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the  beginning  of  work  on  the  first  day  of  the  week  without  authority  of 
the  commissioner  of  labor.  An  emergency  shall  be  any  unusual  condition 
beyond  the  control  of  the  management  suddenly  arising,  and,  in  order  to 
be  met,  requires  a  change  in  schedule  of  hours.  Said  schedule  shall  be  on 
a  form  provided  by  the  commissioner  of  labor  and  shall  remain  the  prop- 
erty of  said  commissioner.  Provided  further,  that  nothing  herein  shall  pre- 
vent an  employer  from  making  up  lost  time,  due  to  accident  or  other  un- 
avoidable cause,  to  the  extent  of  thirty  (30)  hours  in  any  quarter  of  any 
calendar  year;  such  lost  time  to  be  made  up  in  the  quarter  year  in  which 
it  was  lost.  In  such  case,  the  employer  shall  post  notice  in  each  department 
in  which  the  lost  time  is  being  made  up,  giving  the  exact  time  when  the 
work  is  to  be  made  up  and  for  what  cause  it  was  lost.  A  copy  of  such  notice 
shall  be  mailed  to  the  commissioner  of  labor  of  South  Carolina  before  the 
beginning  of  the  making  up  of  such  lost  time,  and  a  complete  detailed  rec- 
ord of  the  making  up  of  such  lost  time  shall  be  kept  by  the  employer  and 
presented  on  the  request  of  the  factory  inspector. 

(5)  Employer  keep  time  book. — Every  employer  shall  keep  a  time  book 
of  record  which  shall  state  the  name,  address,  and  occupation  of  each 
employee,  the  number  of  hours  worked  by  him  on  each  day  of  the  week 
and  the  amount  of  wages  paid  to  him  each  day  period.  Such  time  book  or 
record  shall  be  kept  on  file  for  at  least  one  year  after  the  entry  of  the 
record  and  shall  be  open  to  the  inspection  of  the  commissioner  of  labor 
and  his  duly  authorized  representative.  Any  employer  who  fails  to  keep 
such  a  time  book  or  record,  or  knowingly  makes  any  false  statement  there- 
in, or  refuses  to  exhibit  such  time  book  or  record  upon  the  request  of  the 
commissioner  or  his  representative  in  accordance  with  the  requirements 
of  this  section,  shall  be  deemed  to  have  violated  this  subsection. 

(6)  Enforcement. — It  shall  be  the  duty  of  the  commissioner  of  labor  to 
enforce  all  the  provisions  of  this  section.  The  commissioner  of  labor  and 
his  authorized  representatives  may  enter  and  inspect  as  often  as  practic- 
able, not  exceeding  once  every  thirty  days,  all  establishments  or  places  of 
employment  covered  by  this  section,  and  for  the  purpose  of  enforcing  com- 
pliance with  the  provisions  of  this  section  shall  have  free  access  to  any 
cotton,  rayon,  silk  or  woolen  mill  in  this  State. 

(7)  Employer  not  hinder  or  delay  employment. — No  employer  shall  hin- 
der or  delay  the  commissioner  of  labor  or  any  of  his  authorized  represen- 
tatives in  the  performance  of  their  duties  in  the  enforcement  of  this  sec- 
tion, or  refuse  to  admit,  or  lock  out,  any  inspector  from  any  place  which  he 
is  authorized  by  the  provisions  of  this  section  to  enter  and  inspect,  or  refuse 
to  give  any  inspectors  information  required  for  the  proper  enforcement 
of  this  section. 

(8)  Penalty. — Any  employer  violating  any  of  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  of  not  less  than  twenty-five  ($25.00)  dollars  nor  more  than 
one  hundred  ($100.00)  dollars,  or  imprisonment  not  to  exceed  thirty  (30) 
days,  for  each  and  every  offense. 

(9)  Saving  clause. — If  any  provisions  of  this  section,  or  of  the  application 
of  such  provisions  to  any  person  or  circumstances,  shall  be  held  invalid, 
the  remainder  of  this  section,  or  the  application  of  such  provision  to  per- 
sons or  circumstances  other  than  those  to  which  it  is  held  invalid,  shall  not 
be  affected  thereby. 
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(10)  Duration. — This  section  shall  become  inoperative  on  May  1st,  1939, 
unless  prior  to  that  date  the  Congress  of  the  United  States  shall  enact  sim- 
ilar laws  limiting  the  hours  of  labor  in  the  cotton,  rayon,  silk  or  woolen 
textile  mills  to  forty  (40)  hours  per  week. 

1936  (39)  1568;  1938  (40)  1565. 

Enforcement  of  this  section  has  been  enjoined  for  sometime  by  state  circuit  court 
order,  and  pending  outcome  thereof  §  1466  of  1932  code  is  included  in  this  code. 

§  7033-5.  Hours  of  labor  in  cotton  and  woolen  mills  for  certain  employees 
— longer  work  a  misdemeanor — lost  time — notice — records. — Fifty-five  hours 
a  week  in  cotton  and  woolen  mills — ten  hours  a  day  or  fifty-five  hours  a 
week:  provided,  that  the  hours  of  a  single  day  shall  not  exceed  ten  hours, 
except  for  the  purpose  of  making  up  lost  time  as  hereinafter  provided,  shall 
constitute  the  hours  for  working  all  operatives  and  employees  in  cotton 
and  woolen  manufacturing  establishments  engaged  in  the  manufacture  of 
yarns,  cloth,  hosiery  and  other  products  of  merchandise,  except  mechanics, 
engineers,  firemen,  watchmen,  teamsters,  yard  employees  and  clerical  force, 
and  for  night  running  fifty-five  hours  per  week.  All  contracts  for  longer 
hours  of  work  other  than  herein  provided  in  said  manufacturing  establish- 
ments are  hereby  declared  null  and  void:  and  any  person  that  requires, 
permits  or  suffers  any  person  to  work  a  longer  time  than  so  stated,  shall 
be  deemed  guilty  of  a  misdemeanor  in  each  and  every  instance  and  on 
conviction  in  a  court  of  competent  jurisdiction  shall  be  fined  a  sum  of 
money  not  less  than  twenty-five  ($25.00)  dollars  nor  more  than  one  hun- 
dred ($100.00)  dollars,  or  imprisonment  not  exceeding  thirty  (30)  days: 
provided,  that  nothing  herein  contained  shall  be  construed  as  forbidding  or 
preventing  any  such  manufacturing  company  from  making  up  lost  time  to 
the  extent  of  sixty  hours  per  annum,  beginning  January  1  of  each  year  cur- 
rent with  the  loss  of  time  incurred,  where  such  lost  time  has  been  caused 
by  accident  or  other  unavoidable  cause:  provided,  further,  that  such  lost 
time  shall  be  made  up  within  three  months  after  the  lost  time  was  in- 
curred: provided,  further,  that  all  manufacturing  establishments  subject  to 
the  provisions  of  this  section  shall  cause  to  be  posted  in  a  conspicuous 
place  in  every  room  where  such  persons  are  employed,  a  notice  printed  in 
plain  type,  stating  the  number  of  hours  required  of  them  each  day  of  the 
week,  the  exact  time  for  commencing  work  in  the  morning,  stopping  at 
noon  for  dinner,  commencing  after  dinner,  and  stopping  at  night;  the  form 
of  such  notice  shall  be  approved  by  the  commissioner  of  labor:  provided, 
further,  that  should  any  manufacturer  desire  to  make  up  any  lost  time 
caused  by  accident  or  unavoidable  cause  to  the  extent  allowed  in  this  sec- 
tion, he  shall  post  in  each  room  a  typewritten  notice,  stating  the  exact  time 
that  will  be  made  up,  the  exact  time  lost,  when  lost,  and  for  what  cause.  A 
complete  record  of  all  lost  time,  time  made  up  by  dates,  in  hours  and  min- 
utes shall  be  kept  by  the  proper  officer  of  the  manufacturing  establishment, 
and  presented  on  demand  of  the  factory  inspector.  Failure  to  comply  with 
any  requirements  in  this  section  shall  be  deemed  a  violation  of  this  section. 
1932  Code,  §  1466;  Cr.  C.  '22,  §  411;  Cr.  C.  '12,  §  421;  Cr.  C.  '02,  §  321;  R.  S.  268: 
1892  (21)  91;  1907  (25)  487;  1909  (26)  188;  1916  (29)  937;  1922  (32)  1011;  1936  (39)  1615. 

See  note  to  §  7033-4. 

§  7033-6.     Hours  of  labor  of  women  in  mercantile  establishments. — The 

hours  of  labor  of  women  in  mercantile  establishments  in  this  State  shall  be 
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limited  to  sixty  hours  per  week,  not  to  exceed  twelve  hours  in  any  one  day, 
and  such  females  shall  not  be  allowed  to  work  later  than  the  hour  of  ten 
o'clock  p.  m.  The  enforcement  of  this  law  is  placed  in  the  hands  of  the 
commissioner,  or  inspectors,  or  duly  authorized  agents  of  the  commissioner. 
Any  employer  or  employers  of  female  labor  in  mercantile  establishments 
who  shall  violate  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  $10.00  nor 
more  than  $40.00,  or  imprisonment  of  not  less  than  ten  days  nor  exceeding 
thirty  days. 

1932  Code,  §  1478;  Cr.  C.  '22,  §  422;  Cr.  C.  '12,  §  430;  1911  (27)  142;  1914  (28)  480. 

§  7033-7.  Hours  of  labor  of  employees  of  streel  railways. — -No  incorporated 
horse  railway  company,  electric  railway  company,  or  other  street  railway 
company,  and  no  officer,  agent  or  servant  of  such  corporation,  and  no  per- 
son or  persons  or  firm  or  joint  stock  company  owning  or  operating  any 
line  or  lines  of  horse  railways,  electric  railways  or  other  street  railways 
within  the  limits  of  this  State,  and  no  agent  or  servant  of  such  firm,  joint 
stock  company,  person  or  persons,  shall  require,  permit  or  suffer  its,  his  or 
their  conductors,  motormen,  or  drivers,  or  other  such  employees,  or  any  of 
them,  in  its,  his,  or  their  service,  or  under  its,  his,  or  their  control,  to  work 
more  than  twelve  hours  during  each  day  or  any  day  of  twenty-four  hours, 
and  shall  make  no  contract  or  agreement  with  such  employees,  or  any  of 
them,  providing  that  they  or  he  shall  work  for  more  than  twelve  hours 
during  each  day  of  any  day  of  twenty-four  hours.  If  any  corporation,  or 
any  officer,  agent  or  servant  of  such  corporation,  or  any  person  or  persons, 
or  any  firm  or  joint  stock  company,  managing  or  conducting  any  horse  rail- 
way, electric  railway  or  other  street  railway  in  this  State,  or  any  agent  or 
servant  of  such  person  or  persons,  firm  or  joint  stock  company,  shall  do 
any  act  in  violation  of  the  provisions  of  this  section,  it,  he  or  they  shall  be 
deemed  to  have  been  guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof  in  a  court  of  competent  jurisdiction,  be  fined  one  hundred  dollars 
for  each  offense  so  committed:  provided,  however,  that  in  cases  of  accident 
or  unavoidable  delay  extra  labor  may  be  permitted  for  extra  compen- 
sation: provided,  the  employees  of  the  said  corporations  of  the  city  of 
Columbia,  if  they  so  desire,  may  work  more  than  twelve  hours  daily,  condi- 
tioned that  they  receive  extra  compensation  for  all  work  done  over  eleven 
hours. 

1932  Code,  §  1479;  Cr.  C.  '22,  §  423;  Cr.  C.  12,  §  431;  Cr.  C.  '02,  §  322;  1897  (22)  469. 

§  7033-8.     Hours  of  labor  of  employees  of  interurban  railroads  or  railways. 

(1)  Limited  to  ten  hours  labor. — It  shall  be  unlawful  for  any  interurban 
railroad  or  interurban  railway  in  this  State  to  require  any  employee  to 
labor  for  more  than  ten  hours  in  each  twenty-four  hours  of  the  day: 
provided,  that  the  provisions  of  this  section  shall  not  apply  in  case  of  acci- 
dents or  unavoidable  delays.  The  provisions  of  this  section  shall  not  apply 
to  any  interurban  railroads,  operating  over  forty  miles  in  length. 

(2)  Interurban  railways  defined. — For  the  purposes  of  this  section  the 
phrase  "interurban  railroad"  and  "interurban  railway"  shall  be  construed 
to  include  all  railroads  and  railways  operated  by  electricity  whose  main 
business  consists  in  the  transportation  of  passengers  or  freight  from  one 
municipality  to  another. 

(3)  Penalties. — Any  firm,  person  or  corporation  violating  the  provisions 
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of  this  section  shall  be  guilty  of  a  misdemeanor,  and  for  each  offense,  upon 
conviction,  shall  be  fined  not  more  than  one  hundred  dollars  or  imprisoned 
for  not  more  than  thirty  days. 

1932  Code.  §  1480;  Cr.  C.  '22,  §  424;  1916  (29)  934. 

§  7034.  Pay  discharged  laborers  up  io  time  of  discharge. — When  any  cor- 
poration exempt  from  provisions  of  §  7034-6  carrying  on  any  business  in  this 
State  in  which  laborers  are  employed,  whose  wages,  under  the  business 
rule  or  custom  of  such  corporation,  are  paid  monthly  or  weekly  on  a  fixed 
day  beyond  the  end  of  the  month  or  week  in  which  the  labor  is  performed, 
shall  discharge  any  such  laborer,  the  wages  which  have  been  earned  by 
such  discharged  laborer  shall  become  immediately  due  and  payable.  And 
if  not  so  paid  within  twenty-four  hours  after  written  demand  therefor, 
then  such  laborer  shall  recover  in  addition  thereto  a  penalty  of  as  much 
per  day  for  the  time  said  wages  shall  remain  unpaid,  not  exceeding  thirty 
davs,  as  he  was  receiving  at  the  time  of  his  discharge. 

1932  Code,  §  7033;  Civ.  C.  '22,  §  5592;  Civ.  C.  '12,  §  3812;  1911  (27)  39;  1915  (29)  153; 
1919  (31)  35;  1938  (40)  1886. 

Constitutionality  of  section. — This  sec-  tokens  were  not  given  in  payment  of  la- 

tion  and  the  section  following  are  not  bor  will   not   be  reviewed  by   Supreme 

violative  of  constitutional  provisions  as  Court.    Beard   v.    Aiken   County    Stores, 

to  equality  of  laws.  Johnston  v.  Spartan  Inc.,  175  S.  C.  421,  179  S.  E.  616. 

Mills,  68  S.  C.  339,  47  S.  E.  695,   1  Ann.  See   generally,   Pearson   v.    Mills   Mfg. 

Cas.  409.  Co.,  82  S.  C.  506,  64  S.  E.  407,  35  L.  R.  A. 

Finding  of  fact,  by  circuit  judge,  that  (N.  S.)  550. 

§  7034-1.  Textile  corporations  have  weekly  pay  day. — All  corporations  en- 
gaged in  textile  manufacturing  in  this  State  shall  have  a  regular  pay  day 
once  in  every  week  for  the  payment  of  the  wages  which  have  been  earned 
by  the  laborers  during  the  preceding  week,  and  any  such  manufacturing 
corporation  refusing  to  have  a  weekly  pay  day  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  shall  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  two  hundred  dollars  for  each  offense. 
1932  Code,  §  1316;  Cr.  C.  '22,  §  209;  1916  (29)  937. 

§  7034-2.  Textile  industries  pay  employees  during  work  hours. — Every 
textile  industry  in  this  State,  whether  incorporated  or  otherwise,  shall,  on 
its  regular  pay  day,  pay  its  employees  who  work  within  the  bounds  of  the 
premises  owned,  leased,  controlled  or  occupied  by  such  textile  industry 
during  work  hours.  Any  employee  not  present  to  receive  his  or  her  wages 
shall  at  any  time  thereafter  upon  demand  receive  such  wages  as  are  due 
to  him  or  her.  Any  person,  firm  or  corporation  violating  the  provisions  of 
this  section  shall  be  liable  for  the  payment  of  fifty  ($50.00)  dollars  penalty 
for  each  violation  to  be  recovered  at  the  instance  of  the  aggrieved  party. 
1932  Code,  §  1317;  1922  (32)  963. 

§  7034-3.  Certificates  for  wages  due — negotiable — redemption — employers 
with  regular  pay  days — exceptions. — It  shall  not  be  lawful  for  any  corpo- 
ration, person  or  firm  in  this  State  to  issue  or  pay  out,  or  circulate  for  pay- 
ment of  wages  of  laborers  any  order,  check,  memorandum,  token  or  evi- 
dence of  indebtedness,  payable  in  whole  or  in  part  otherwise  than  in  law- 
ful money  of  the  United  States,  unless  the  same  is  negotiable  and  redeem- 
able at  its  par  value,  without  discount  in  cash  or  in  goods,  wares  or  mer- 
chandise, or  supplies  at  the  option  of  the  holder  at  the  store  or  other  place 
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of  business  of  such  firm,  person,  or  corporation,  or  at  the  store  of  another 
person  on  whom  such  paper  may  be  drawn  where  goods,  wares  or  merchan- 
dise are  kept  for  sale  or  sold  or  exchanged,  and  the  person  who,  or  the 
corporation,  firm  or  company,  which  may  issue  any  such  order,  check, 
memorandum,  token  or  other  evidence  of  indebtedness,  shall,  upon  presen- 
tation and  demand,  at  the  expiration  of  one  week  from  date  of  delivery 
thereof,  redeem  the  same  in  goods,  wares,  merchandise  or  supplies  at  the 
current  cash  market  price  of  like  goods,  wares,  merchandise  or  supplies, 
or  in  lawful  money  of  the  United  States  as  may  be  demanded  by  the  holder 
of  any  such  order,  memorandum,  token  or  other  evidence  of  indebtedness: 
provided,  that  if  said  corporation,  person  or  firm  have  a  regular  pay  day 
once  in  ever}'  week,  then  said  corporation,  person,  or  firm  shall  not  be 
required  to  redeem  such  token  or  evidence  of  indebtedness  in  cash  until  the 
first  pay  day  after  the  same  becomes  payable  as  herein  provided,  and 
such  token  or  evidence  of  indebtedness  shall  be  presented  for  payment  in 
cash  only  on  such  pay  days:  provided,  that  the  provisions  of  this  section 
shall  not  apply  to  agricultural  contracts  or  advances  made  for  agricultural 
purposes. 

1932  Code,  §  7034;  Civ.  C.  '22,  §  5593;  Civ.  C.  '12,  §  3813;  Civ.  C.  '02,  §  2719;  1901 
(23)  746;  1914  (28)  563;  1915  (29)  55;  1932  (37)  1309. 

§  7034-4.  Penalties  violate  provisions  of  §  7034-3,  etc. — Any  officer  or  agent 
of  any  corporation  or  any  person,  firm  or  company  who  by  themselves  or 
agent  shall  issue  or  circulate  in  payment  for  wages  of  labor  any  order, 
check,  memorandum,  token  or  evidence  of  indebtedness,  payable  in  whole 
or  in  part  otherwise  than  in  lawful  money  of  the  United  States,  without 
being  negotiable  and  payable  at  the  option  of  the  holder  in  goods,  wares, 
merchandise,  supplies  or  lawful  money  of  the  United  States,  as  required  by 
section  7034-3,  or  who  shall  fail  to  redeem  the  same  when  presented  for 
payment  within  thirty  days  from  date  or  delivery  thereof,  by  the  said  com- 
pany or  its  agent,  at  his  or  their  office  or  place  of  business,  in  lawful  money 
of  the  United  States,  or  who  shall  compel  or  attempt  to  coerce  any  em- 
ployee of  any  such  corporation,  shall  forfeit  to  the  employee  or  legal  owner 
any  holder  of  such  order,  check,  memorandum,  token  or  evidence  of  in- 
debtedness fifty  dollars,  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion: provided,  that  in  establishments  for  manufacturing  lumber  or  brick, 
such  checks  shall  not  be  redeemable  in  cash  except  on  regular  pay  days. 

1932  Code,  §  7035;  Civ.  C.  '22.  §  5594;  Civ.  C.  '12,  §  3814;  Civ.  C.  '02,  §  2720;  1901 
(23)  746;  1904  (24)  441;  1932  (37)  1533. 

§  7034-5.  Acquisition  of  trade  checks  a  misdemeanor. — Any  person,  firm 
or  corporation  who  shall  acquire  any  trade  check,  payable  either  in  money 
or  in  merchandise,  which  has  been  given  directly  or  indirectly,  for  the  pay- 
ment of  the  wages  of  a  laborer,  for  less  than  the  actual  par  value  at  and  in 
which  said  trade  check  is  payable,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  one  hun- 
dred ($100.00)  dollars,  or  by  imprisonment  not  exceeding  thirty  days.  Any 
person,  firm  or  corporation  who  shall  acquire  such  trade  check  for  less 
than  its  face  value  shall  have  no  right  to  collect  and  enforce  the  payment 
thereof.  Provided,  that  the  punishment  upon  conviction  of  violating  the 
provisions  of  this  section,  in  cases  other  than  when  the  conviction  is  for  a 
first  offense,  shall  be  by  a  fine  not  exceeding  five  hundred  ($500.00)  dollars, 
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or  by  imprisonment  not  exceeding  ninety  days.  Any  person,  firm  or  cor- 
poration issuing  any  such  trade  check  shall  post,  and  keep  posted,  in  two 
or  more  conspicuous  places,  at  the  place  or  places  where  such  trade  checks 
are  issued,  and  at  all  places  where  such  checks  are  redeemed  by  any  such 
person,  firm  or  corporation  in  money  or  merchandise,  a  printed  or  type- 
written copy  of  this  section  as  amended.  Any  person,  firm  or  corporation 
violating  the  provision  of  the  last  portion  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and  shall,  upon  conviction,  be  punished  in  like  manner  as 
the  person,  firm  or  corporation  violating  the  provisions  of  this  section 
regarding  the  acquisition  of  such  trade  check  at  less  than  par  value,  above 
provided. 

1932  Code,  1315;  Cr.  C.  '22,  §  208;  1915  (29)  180;  1935  (39)  66. 

§  7034-6.     Collection  of  wage  payments  by  labor. 

(1)  Definitions — exemptions. — (a)  Whenever  used  in  this  section,  "em- 
ployer" includes  every  person,  firm,  partnership,  association,  corporation, 
receiver  or  other  officer  of  a  court  of  this  State,  and  any  agent  or  officer 
of  any  of  the  above  mentioned  classes  employing  any  person  in  this  State. 

(b)  "Wages"  shall  mean  all  amounts  at  which  the  labor  or  service  ren- 
dered is  recompensed,  whether  the  amount  is  fixed  or  ascertained  on  a 
time,  task,  piece,  commission  basis,  or  other  method  of  calculating  such 
amount.  Provided,  that  this  section  shall  not  apply  to  railroads  or  receiv- 
ers of  railroads  or  to  express  companies.  And  provided,  further,  that  this 
section  shall  not  apply  to  domestic  labor  in  private  homes  or  to  agricultural 
labor,  or  to  the  lumber,  logging  and  turpentine  industries.  And,  provided, 
further,  that  this  section  shall  not  apply  to  telegraph  or  telephone  com- 
panies, oyster  canneries,  oyster  shucking  plants,  railroad  sleeping  cars,  or 
express  companies. 

(2)  Posting  and  notification. — (a)  It  shall  be  the  duty  of  every  employer 
to  notify  his  employees  in  writing  at  the  time  of  hiring  of  the  day,  the  hour 
therein  and  place  of  payment,  of  the  rate  of  pay,  and  of  any  change  with 
respect  to  any  of  these  items  prior  to  the  time  of  said  change.  Alternatively, 
however,  every  employer  shall  have  the  option  of  giving  such  notification 
by  posting  the  aforementioned  facts,  and  keeping  them  posted,  conspicu- 
ously at  or  near  the  place  of  work  where  such  posted  notice  can  be  seen 
by  each  employee  as  he  comes  or  goes  to  his  place  of  work. 

(b)  Every  employer  shall  post  and  keep  posted,  in  a  similar  manner  as 
prescribed  for  the  posting  in  paragraph  (a)  of  this  subsection,  an  abstract 
of  this  section  furnished  by  the  labor  commissioner. 

(c)  Failure  to  post  and  to  keep  posted  any  notice  or  abstract  as  well  as 
any  failure  to  give  written  notice  when  required  in  this  subsection  shall 
be  deemed  a  misdemeanor,  and  punishable  as  such. 

(3)  Employees  separated  from  pay  roll  before  pay  days — discharged  em- 
ployees— employees  quitting — industrial  disputes. — (a)  Whenever  an  em- 
ployer separates  an  employee  from  the  pay  roll  the  unpaid  wages  or  com- 
pensation of  such  employee  shall  become  due  immediately,  and  the  em- 
ployer shall  pay  such  wages  to  the  employee  within  forty-eight  hours  of 
the  time  of  separation.  Provided,  that  said  payment  shall  be  made  at  the 
regular  place  of  payment  as  specified  under  the  terms  of  subsection  2,  sub- 
division (a)  of  this  section,  and  should  the  employee,  his  agent  or  repre- 
sentative, fail  to  call  for  his  wages  at  said  place  of  payment,  within  seven 
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days  after  making  written  demand  for  same,  he  shall  forfeit  all  penalties 
provided  in  this  section.  Provided,  further,  that  at  any  time  prior  to  or 
after  the  expiration  of  the  forty-eight-hour  period  above  specified,  the 
employer  may  mail  to  the  employee  at  his  last  known  post  office  address, 
the  amount  of  wages  due  and  thereby  stop  the  accrual  of  any  further  pen- 
alties. 

In  case  of  any  failure  to  pay  wages  due  an  employee  within  forty-eight 
hours  of  a  demand  in  writing  therefor  after  such  separation  the  wage  of 
such  employee  shall  continue  from  the  date  of  written  demand  until  paid 
at  the  same  rate  which  said  employee  received  at  the  time  of  the  separa- 
tion. The  employee  may  recover  the  penalty  thus  accruing  to  him  in  a  civil 
action.  Said  action  may  be  commenced  within  sixty  days  from  the  date 
of  separation;  provided,  however,  that  any  employee  who  secretes  or  ab- 
sents himself  to  avoid  payment  to  him  Oi  who  refused  to  receive  payment 
when  tendered  shall  not  be  entitled  to  any  penalty  under  this  paragraph 
for  such  time  as  he  avoids  payment. 

(b)  Whenever  any  employee  (not  having  a  written  contract  for  a  definite 
period)  quits  or  resign  his  employment,  the  wages  or  compensation  earned 
shall  become  due  and  payable  not  later  than  seventy-two  hours  thereafter, 
unless  such  employee  shall  have  given  seventy-two  hours  previous  notice 
of  his  intention  to  quit,  in  which  latter  case  such  employee  shall  receive  his 
wages  and  compensation  at  the  time  of  quitting,  or  unless  there  is  a  regular 
established  weekly  pay  day  for  said  concern,  on  which  he  shall  draw  his 
pay  at  such  time. 

(c)  In  the  event  of  the  suspension  of  work  as  the  result  of  an  industrial 
dispute,  the  wages  and  compensation  earned  and  unpaid  at  the  time  of  said 
suspension  shall  become  due  and  payable  at  the  next  regular  pay  day,  as 
provided  in  subsection  2  of  this  section,  including,  without  abatement  or 
reduction,  all  amounts  due  at  the  time  of  such  suspension  of  work  to  all 
persons  whose  work  has  been  suspended  as  a  result  of  such  industrial  dis- 
pute, together  with  any  deposit  or  other  guaranty  held  by  the  employer  for 
the  failthful  performance  of  the  duties  of  the  employment. 

(4)  Unconditional  payment  of  wages  conceded  due. — In  case  of  a  dis- 
pute over  wages,  the  employer  shall  give  written  notice  to  the  employee 
of  the  amount  of  wages  which  he  concedes  to  be  due  and  shall  pay  such 
amount  without  condition  within  the  time  set  by  this  section,  provided 
that  acceptance  by  the  employee  of  any  payment  made  hereunder  shall 
not  constitute  a  release  as  to  the  balance  of  his  claim. 

(5)  Cannot  by  agreement  waive  provisions  hereof. — Nothing  contained 
in  this  section  shall  in  any  way  limit  or  prohibit  the  payment  of  wages  or 
compensation  at  more  frequent  intervals  or  in  greater  amounts  or  in  full 
when  or  before  due,  but  no  provision  of  this  section  in  any  way  can  be 
contravened  or  set  aside  by  a  private  agreement. 

(6)  Enforcement. — It  shall  be  the  duty  of  the  labor  commission  to  insure 
compliance  with  the  provisions  of  this  section  and  he  may  hold  hearings 
to  satisfy  himself  as  to  the  justice  of  any  claim,  and  he  shall  cooperate  with 
any  employee  in  the  enforcement  of  a  claim  against  his  employer. 

(7)  Records — employers  not  obstruct  enforcement. — (a)  The  labor  com- 
missioner and  his  authorized  representatives  shall  have  the  right  to  enter 
any  place  of  employment  for  the  purpose  of  inspecting  time  records  and 
seeing  that  all  provisions  of  this  section  are  complied  with. 
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(b)  Any  effort  of  an  employer  to  obstruct  the  labor  commissioner  and 
his  authorized  representatives  in  the  performance  of  their  duties  shall  be 
deemed  a  violation  of  this  section  and  punishable  as  such. 

(8)  Personnel — expenses. — The  labor  commissioner,  pursuant  to  the  law 
of  this  State,  may  employ  such  clerical  and  other  assistants  as  may  be 
necessary  to  carry  out  the  purposes  of  this  section,  and  shall  fix  the  com- 
pensation of  such  employees  and  may  also,  to  carry  out  such  purposes, 
incur  reasonable  and  necessary  traveling  expenses  for  the  said  commis- 
sioner, his  deputies,  and  assistants,  pursuant  to  appropriations  made  by 
the  General  Assembly. 

(9)  Penalties. — (a)  Any  employer  who  shall  violate  or  fail  to  comply  with 
any  of  the  provisions  of  this  subsection,  other  than  the  mere  failure  to  pay 
any  wages  due,  shall  be  guilty  of  a  misdemeanor  and  fined  not  exceeding 
$50.00  for  each  separate  offense  or  imprisoned  not  more  than  thirty  days, 
or  by  both  fine  and  imprisonment. 

(b)  Any  employer,  who  having  the  financial  ability,  over  and  above  any 
lawful  exemptions,  to  pay  any  wages  due,  shall  wilfully  and  fraudulently 
fail  or  refuse  to  pay  the  same  within  forty-eight  hours  after  written  demand 
therefor,  or  who  shall  falsely  and  with  intent  to  cheat  and  defraud  the  em- 
ployee out  of  his  wages,  deny  the  amount  actually  due,  shall  be  guilty  of  a 
misdemeanor  and  punishable  by  a  fine  of  not  exceeding  $100.00,  or  by  im- 
prisonment of  not  more  than  thirty  days. 

(10)  Invalidity. — Provided  any  subsection  or  provision  of  this  section 
may  be  decided  unconstitutional  the  same  shall  not  affect  the  other  pro- 
visions and  they  shall  remain  valid. 

1938  (40)  1886. 

See  note  to  preceding  section.  Mills  Mfg.  Co.,  82  S.  C.  506,  64  S.  E.  407, 

See  §  255   (19)  for  payment  of  wages  35  L.  R.  A.  (N.  S.)  550. 

to  certain  minors.  As  to  checks  issued  as  credits,  re- 
in general. — The  amendment  was  held  deemable  in  merchandise,  see  Johnson  v. 

not  to  repeal  the  proviso  in  this  section  Spartan  Mills,  68  S.  C.  339,  47  S.  E.  695, 

and  the  section  preceding  in  Pearson  v.  1  Ann.  Cas.  409. 
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secretary. 

Offices — deputies — hearings. 
Rules — procedure — examination 
of  witnesses. 

Commission  print  and  distribute 
forms — report  accidents,  etc. 
Compromises  to  be  reported  to 
commission. 

Failure    of    employer    and    in- 
jured employee  to  agree. 
Hearing. 
Review  award. 

Award — appeal — payment    dur- 
ing appeal. 
Judgment — lien. 
Cost — payment. 

Commission    appoint    doctor   to 
examine  injured  employee. 
Commission  approve  fees  of  at- 
torneys, physicians,  etc. 
Commission    determine     unset- 
tled matters. 

Employers  keep  records  of  in- 
juries and  report  to  commis- 
sion. 

Employer  insure  liability. 
File     evidence     of     compliance 
with  commission — penalty. 
Certificate    of   compliance   with 
section  7035-70. 

Insure — jurisdiction — bound  by 
awards — liability  when  employ- 
ers insolvent. 

Payment  of  compensation  by 
insurer. 

Policy  insuring  payment  of 
compensation. 

Insurance  commissioner  approve 
rates  —  collection  of  tax  —  pen- 
alty. 

Invalidity. 

Collection  of  fines  and  penalties. 
Appropriation. 


§  7035-1.     Short  tille.— This  article  shall  be  known  and  cited  as  "The  South 
Carolina  Workmen's  Compensation  Law." 
1936  (39)  1231. 


Editor's  note. — Certain  general  matters 
relating  to  the  act  are  here  set  out.  For 
specific  sections,  see  annotations  under 
those  sections. 

Remedies  herein  provided  exclusive. — 
The  remedies  and  procedure  provided  by 
Workmen's  Compensation  Act  for  cases 
within  its  terms  are  exclusive.  Cum- 
mings  v.  McCoy,  192  S.  C.  469,  7  S.  E. 


(2d)  222. 

But  a  compensation  act  that  is  compul- 
sory or  that  has  been  accepted  by  both 
employer  and  employee  excludes  other 
remedies  only  when  condtions  existing 
in  a  particular  case  have  brought  it 
within  terms  of  the  act,  and  mere  fact 
that  employer  and  employee  are  subject 
to  the  act  does  not  deprive  them  of  their 
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common-law  remedies  if  conditions  in 
the  case  place  it  outside  scope  of  the  act, 
as  where  the  injury  was  not  caused  by 
accident  or  did  not  result  in  disability. 
Stewart  v.  McLellan's  Stores  Co.  et  al., 
194  S.  C.  50,  9  S.  E.  (2d)  35. 

When  assault  is  committed  on  em- 
ployee by  manager  of  corporate  employ- 
er, manager  is  the  alter  ego  of  the  em- 
ployer and  the  rule  of  "respondeat  su- 
perior" does  not  prevail  to  the  extent  of 
making  the  matter  within  the  exclusive 
province  of  the  compensation  act,  though 
matter  might  fall  within  the  compensa- 
tion act  where  assault  is  committed  by 
fellow  employee  or  an  outsider.  Ibid. 

Purpose.  —  Workmen's  compensation 
laws  constitute  a  form  of  social  legisla- 
tion and  were  enacted  primarily  for  the 
benefit,  protection,  and  welfare  of  work- 
ing men  and  their  dependents,  to  relieve 
them  of  uncertainties  of  trial  in  suit  for 
damages,  to  cast  on  industry  in  which 
they  are  employed  a  share  of  burden  re- 
sulting from  industrial  accidents,  and  to 
prevent  burden  of  injured  employees 
and  their  dependents  becoming  charges 
on  society.  Cokeley  et  al.  v.  Robert  Lee, 
Inc.,  197  S.  C.  157,  14  S.  E.  (2d)  889. 

Construction. — The  Compensation  Act 
should  be  construed  liberally  in  favor 
of  employees  and  their  dependents,  in 
furtherance  of  beneficent  purposes  for 
which  it  was  enacted,  and  to  avoid  any 
incongruous  or  harsh  results.  Cokeley  et 
al.  v.  Robert  Lee,  Inc.,  197  S.  C.  157,  14 
S.  E.  (2d)  889. 

But  it  must  not  be  construed  so  as  to 
work  a  hardship  on  the  employer  or  in- 
surance carrier  by  interpolation  of  words 
or  conditions  not  found  in  the  act.  Hill  v. 
Skinner,  195  S.  C.  330,  11  S.  E.  (2d)  386. 

Supreme  Court  is  not  at  liberty  to  ex- 
tend by  construction  the  meaning  impli- 
cit in  the  language  found  in  Workmen's 
Compensation  Act  in  order  to  provide 
more  liberal  rule  of  compensation  than 
legislature  has  seen  fit  to  adopt.  Rudd  v. 
Fairforest  Finishing  Co.  et  al.,  189  S.  C. 
188,  200  S.  E.  727. 

Object  lo  compensate  loss  of  earning 
power. — The  object  of  the  Workmen's 
Compensation  Act  is  to  compensate  for, 
or  to  relieve  from,  the  loss  or  impair- 
ment of  an  employee's  capacity  to  earn, 
or  from  the  deprivation  of  support  from 
his  earnings,  and  not  to  indemnify  for 
any  physical  ailment  or  impairment  as 
such,  except  in  the  classes  of  cases  speci- 
fically provided  in  the  act,  and  to  ex- 
clude from  allowable  elements  of  com- 
pensation everything  except  diminution 
of  earning  power.  Burnette  v.  Startex 
Mills,  195  S.  C.  118,  10  S.  E.  (2d)  164. 

Interpretations  of  North  Carolina  act. 
— It  cannot  be  presumed  that  Legisla- 
ture, in  passing  Workmen's  Compensa- 
tion Act  practically  identical  with  North 
Carolina  Workmen's  Compensation  Act, 
adopted  North  Carolina  Supreme  Court's 
construction  and  interpretation  of  sub- 
sections   defining    "injury"    and   stating 


facts  to  be  proved  by  one  claiming  com- 
pensation for  hernia  in  case  decided  be- 
fore amendment  of  South  Carolina  act, 
where  such  amendment  did  not  relate 
to  such  subsections.  Laytin  v.  Hammond- 
Brown-Jennings  Co.  et  al.,  190  S.  C.  425, 

3  S.  E.   (2d)  492. 

Territorial  jurisdiction.  —  The  Indus- 
trial Commission  has  jurisdiction  of  pro- 
ceeding to  recover  compensation  for  in- 
jury to  or  death  of  employee  within 
state,  regardless  of  where  employment 
contract  was  made  or  empolyer's  and 
employee's  place  of  residence.  Knight 
et  al.  v.  Shepherd  at  al.,  191  S.  C.  452,  4 
S.  E.  (2d)  906. 

The  South  Carolina  Industrial  Com- 
mission has  jurisdiction  to  pass  on  claims 
for  compensation  under  South  Carolina 
Workmen's  Compensation  Act  for  death 
of  Georgia  resident,  employed  by  resi- 
dent of  such  state  under  contract  made 
therein,  while  temporarily  in  South  Car- 
olina in  course  of  employment.  Knight 
et  al.  v.  Shepherd  et  al.,   191   S.  C.  452, 

4  S.  E.  (2d)  906. 

Where  South  Carolina  lumber  com- 
pany had  its  pricipal  place  of  business 
not  far  from  state  line,  and  its  woods 
foreman  who  was  injured  in  North  Caro- 
lina resided  in  South  Carolina  and  while 
temporarily  engaged  in  work  in  North 
Carolina  just  across  state  line  went  to 
his  job  every  morning  and  returned  ev- 
ery night,  and  foreman  was  regularly  on 
payroll  of  lumber  company  in  South 
Carolina,  that  foreman's  widow  filed 
claim  for  workmen's  compensation  with 
North  Carolina  Industrial  Commission 
because  of  receipt  of  statement  by  South 
Carolina  Commission  which  led  her  to 
believe  that  such  commission  would  not 
consider  her  claim  did  not  deprive  South 
Carolina  Industrial  Commission  of  juris- 
diction to  hear  the  case.  Ham  v.  Mullins 
Lumber  Co.,  193  S.  C.  67,  7  S.  E.  (2d)  712. 

Only  attorneys  practice  before  com- 
mission.— An  appearance  before  a  single 
commissioner  in  hearings  under  the 
Workmen's  Compensation  Act  consti.- 
tutes  the  "practice  of  law,"  though  there 
are  no  formal  pleadings,  though  the  full 
commission  may  reconsider  the  evidence 
and  take  additional  evidence,  and  though 
the  industrial  commission  is  frequently 
denominated  an  administrative  tribunal, 
so  that  appearance  by  other  than  a  li- 
censed attorney,  on  behalf  of  an  insur- 
ance company,  is  unauthorized,  and 
though  in  good  faith  is  a  contempt  of 
court.  State  ex  rel.  Daniel  v.  Wells,  191 
S.  C.  469,  5  S.  E.  (2d)  181. 

But,  one  who  investigates  the  circum- 
stances surrounding  injury  which  gives 
rise  to  claim  under  the  Workmen's  Com- 
pensation Act,  makes  a  report  to  the 
home  office  of  his  insurance  company, 
fills  out  forms  as  required  and  prepared 
by  the  commission,  files  them  with  com- 
mission, notifies  the  commission  that  the 
company  has  decided   that  the   claim   is 


§  7035-1  Civil  Code  Page  24 

not  compensable  and  is  to  be  denied,  is      as  to  require  that  he  be  licensed  as  an 
not  engaged  in  the  "practice  of  law"  so      attorney.  Ibid. 

§  7035-2.     Definitions. — When  used  in  this  article,  unless  the  context  other- 
wise requires: 

(a)  The  term  "employment"  includes  employment  by  the  State  and  all 
political  subdivisions  thereof,  and  all  public  and  quasi-public  corporations 
therein  and  all  private  employments  in  which  fifteen  or  more  employees 
are  regularly  employed  in  the  same  business  or  establishment,  except  agri- 
culture and  domestic  service. 

(b)  The  term  "employee"  means  every  person  engaged  in  an  employ- 
ment under  any  appointment  or  contract  of  hire  or  apprenticeship,  express 
Or  implied,  oral  or  written,  including  aliens,  and  also  including  minors, 
whether  lawfully  or  unlawfully  employed,  but  excluding  persons  whose 
employment  is  both  casual  and  not  in  the  course  of  the  trade,  business, 
profession  or  occupation  of  his  employer,  and  as  relating  to  those  so 
employed  by  the  State,  the  term  "employee"  shall  include  all  officers  and 
employees  of  the  State,  except  only  such  as  are  elected  by  the  people,  or 
by  the  General  Assembly,  or  appointed  by  the  Governor,  either  with  or 
without  the  confirmation  of  the  Senate;  as  relating  to  municipal  corpora- 
tions and  political  subdivisions  of  the  State,  the  term  "employee"  shall 
include  all  officers  and  employees  thereof,  except  such  as  are  elected  by 
the  people  or  elected  by  the  council  or  other  governing  body  of  said  mu- 
nicipal corporation  or  political  subdivision,  who  act  in  purely  administra- 
tive capacities,  and  to  serve  for  a  definite  term  of  office.  Any  reference  to 
an  employee  who  has  been  injured  shall,  when  the  employee  is  dead,  in- 
clude also  his  legal  representative,  dependents,  and  other  persons  to  whom 
compensation  may  be  payable. 

(c)  The  term  "employer"  means  the  State  and  all  political  subdivisions 
thereof,  all  public  and  quasi-public  corporations  therein,  every  person  car- 
rying on  any  employment  and  the  legal  representative  of  a  deceased  person 
or  the  receiver  or  trustee  of  any  person. 

(d)  The  term  "person"  means  individual,  partnership,  association  or 
corporation. 

(e)  "Average  weekly  wages"  shall  mean  the  earnings  of  the  injured 
employee  in  the  employment  in  which  he  was  working  at  the  time  of  the 
injury  during  the  period  of  fifty-two  weeks  immediately  preceding  the  date 
of  the  injury,  divided  by  fifty-two,  but  if  the  injured  employee  lost  more 
than  seven  consecutive  calendar  days  at  one  or  more  times  during  such 
period,  although  not  in  the  same  week,  then  the  earnings  for  the  remainder 
of  such  fifty-two  weeks  shall  be  divided  by  the  number  of  weeks  remain- 
ing after  the  time  so  lost  has  been  deducted.  Where  the  employment  prior 
to  the  injury  extended  over  a  period  of  less  than  fifty-two  weeks,  the 
method  of  dividing  the  earnings  during  that  period  by  the  number  of  weeks 
and  parts  thereof  during  which  the  employee  earned  wages  shall  be  fol- 
lowed; provided  results  fair  and  just  to  both  parties  will  be  thereby  ob- 
tained. Where,  by  reason  of  a  shortness  of  time  during  which  the  em- 
ployee has  been  in  the  employment  of  his  employer  or  the  casual  nature  or 
terms  of  his  employment,  it  is  impracticable  to  compute  the  average  weekly 
wages  as  above  defined,  regard  shall  be  had  to  the  average  weekly  amount 
which  during  the  fifty-two  weeks  previous  to  the  injury  was  being  earned 
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by  a  person  of  the  same  grade  and  character  employed  in  the  same  class  of 
employment  in  the  same  locality  or  community. 

But  where  for  exceptional  reasons  the  foregoing  would  be  unfair,  either 
to  the  employer  or  employee,  such  other  method  of  computing  average 
weekly  wages  may  be  resorted  to  as  will  most  nearly  approximate  the 
amount  which  the  injured  employee  would  be  earning  were  it  not  for  the 
injury. 

Wherever  allowances  of  any  character  made  to  an  employee  in  lieu  of 
wages  are  specified  part  of  the  wage  contract  they  shall  be  deemed  a  part 
of  his  earnings. 

(f)  "Injury"  and  "personal  injury"  shall  mean  only  injury  by  accident 
arising  out  of  and  in  the  course  of  the  employment,  and  shall  not  include  a 
disease  in  any  form,  except  where  it  results  naturally  and  unavoidably 
from  the  accident. 

(g)  The  term  "carrier"  or  "insurer"  means  any  person  or  fund  author- 
ized under  §  7035-70  to  insure  this  article,  and  includes  self-insurers. 

(h)  The  term  "commission"  means  the  South  Carolina  industrial  com- 
mission, to  be  created  under  the  provisions  of  this  article. 

(i)  The  term  "disability"  means  incapacity  because  of  injury  to  earn 
the  wages  which  the  employee  was  receiving  at  the  time  of  injury  in  the 
same  or  any  other  employment. 

(j)  The  term  "death"  as  a  basis  for  right  to  compensation  means  only 
death  resulting  from  an  injury. 

(k)  The  term  "compensation"  means  the  money  allowance  payable  to 
an  employee  or  to  his  dependents  as  provided  for  in  this  article,  and  in- 
cludes funeral  benefits  provided  herein. 

(1)  The  term  "child"  shall  include  a  posthumous  child,  a  child  legally 
adopted  prior  to  the  injury  of  the  employer,  and  a  stepchild  or  acknowl- 
edged illegitimate  child  dependent  upon  the  deceased,  but  does  not  include 
married  children  unless  wholly  dependent  upon  him.  "Grandchild"  means 
a  child  as  above  defined  of  a  child  as  above  defined.  "Brother"  and  "sister" 
include  stepbrothers  and  stepsisters,  half-brothers  and  half-sisters,  and 
brothers  and  sisters  by  adoption,  but  does  not  include  married  brothers 
nor  married  sisters  unless  wholly  dependent  on  the  employee.  "Child," 
"grandchild,"  "brother,"  and  "sister"  include  only  persons  who  at  the  time 
of  the  death  of  the  deceased  employee  are  under  eighteen  years  of  age,  or 
wholly  dependent  upon  the  employee. 

(m)  The  term  "parent"  includes  step-parents  and  parents  by  adoption, 
parents-in-law,  and  any  person  who  for  more  than  three  years  prior  to  the 
death  of  the  deceased  employee  stood  in  the  place  of  a  parent  to  him,  if 
dependent  on  the  injured  employee. 

(n)  The  term  "widow"  includes  only  the  decedent's  wife  living  with  or 
dependent  for  support  upon  him  at  the  time  of  his  death;  or  living  apart 
for  justifiable  cause  or  by  reason  of  his  desertion  at  such  time. 

(o)  The  term  "widower"  includes  only  the  decedent's  husband  who  at 
the  time  of  her  death  lived  with  her  and  was  dependent  for  support  upon 
her. 

(p)  The  term  "adoption"  or  "adopted"  means  legal  adoption  prior  to 
the  time  of  the  injury. 

(q)  The  singular  includes  the  plural  and  the  masculine  includes  the 
feminine  and  neuter. 
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(r)  In  all  claims  for  compensation  for  hernia  or  rupture,  resulting  from 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employee's  em- 
ployment, it  must  be  definitely  proven  to  the  satisfaction  of  the  industrial 
commission: 

First.  That  there  was  an  injury  resulting  in  hernia  or  rupture. 

Second.  That  the  hernia  or  rupture  appeared  suddenly. 

Third.  That  it  was  accompanied  by  pain. 

Fourth.  That  the  hernia  or  rupture  immediately  followed  an  accident. 

Fifth.  That  the  hernia  or  rupture  did  not  exist  prior  to  the  accident  for 
which  compensation  is  claimed. 

All  hernia  or  rupture,  inguinal,  femoral  or  otherwise,  so  proven  to  be  the 
result  of  an  injury  by  accident  arising  out  of  and  in  the  course  of  the 
employment,  shall  be  treated  in  a  surgical  manner  by  a  radical  operation. 
If  death  results  from  such  operation,  the  death  shall  be  considered  as  a 
result  of  the  injury,  and  compensation  paid  in  accordance  with  the  pro- 
visions of  §  7035-41.  In  non-fatal  cases,  if  it  is  shown  by  special  examina- 
tion, as  provided  in  §  7035-30,  that  the  injured  employee  has  a  disability 
resulting  after  the  operation,  compensation  for  such  disability  shall  be  paid 
in  accordance  with  the  provisions  of  this  article. 

In  case  the  injured  employee  refuses  to  undergo  the  radical  operation 
for  the  cure  of  said  hernia  or  rupture,  no  compensation  will  be  allowed 
during  the  time  such  refusal  continues.  If,  however,  it  is  shown  that  the 
employee  has  some  chronic  disease  or  is  otherwise  in  such  physical  condi- 
tion that  the  commission  considers  it  unsafe  for  the  employee  to  undergo 
said  operation,  the  employee  shall  be  paid  compensation  in  accordance 
with  the  provisions  of  this  article. 

1936  (39)  1231. 


See  also  Sections  7035-16  and  7035-22 
and  notes  thereunder. 

"In  course  of  employment." — Well  dig- 
gers injured  by  a  dynamite  explosion 
while  employed  by  a  cotton  mill  in  deep- 
ening a  water  well  on  a  farm  rented  by 
the  mill  to  a  sharecropper,  three  of 
whose  children  worked  in  the  mill,  were 
not  engaged  in  the  "course  of  business" 
of  the  mill  within  the  compensation  act. 
Patterson  et  al  v.  Courtenay  Mfg.  Co.  et 
al.,  196  S.  C.  515,  14  S.  E.  (2d)  16. 

A  presumption  of  facts  existes  that 
one  charged  with  the  performance  of  a 
duty  and  injured  while  performing  that 
duty  or  found  injured  at  a  place  where 
his  duty  may  have  required  him  to  be 
in  injured  "in  course  of  employment"  and 
as  a  consequence  of  employment.  Owens 
v.  Ocean  Forest  Club,  Inc.,  196  S.  C.  97, 
12  S.  E.  (2d)  839. 

"Casual  employee." — An  employee  is 
not  a  "casual''  employee  if  he  is  em- 
ployed to  do  a  particular  part  of  a  serv- 
ice recurring  somewhat  regularly  with 
the  fair  expectation  of  its  continuance 
for  a  reasonable  period.  Ward  v.  Ocean 
Forest  Club,  Inc.,  188  S.  C.  233,  198  S.  E. 
385. 

An  employee  is  not  a  "casual"  em- 
ployee because  he  is  not  employed  for 
any  specified  length  of  time,  or  because 
the  injury  occurs  shortly  after  the  em- 
ployee begins  work.  Ward  v.  Ocean  For- 


est Club,  Inc.,  188  S.  C.  233,  198  S.  E. 
285. 

A  waitress  employed  for  the  "tourist 
season"  for  continuous  service,  without 
definite  agreement  as  to  compensation, 
and  with  understanding  that  employer 
would  furnish  transportation  for  the 
waitress  to  and  from  her  work,  was  not 
a  "casual"  employee  and  could  recover 
for  injuries  sustained  when  she  was  be- 
ing conveyed  to  her  home,  only  under 
provisions  of  the  Workmen's  Compensa- 
tion Act  under  which  the  employer  op- 
erated and  could  not  recover  in  action 
in  tort  for  personal  injury  against  the 
employer.  Ward  v.  Ocean  Forest  Club, 
Inc..  188  S.  C.  233,  198  S.  E.  285. 

As  regards  whether  an  employee  was 
a  "casual"  employee  and  hence  not  sub- 
ject to  provisions  ot  the  Workmen's  Com- 
pensation Act,  in  absence  of  a  definite 
agreement  as  to  compensation  of  the 
employee,  the  law  would  imply  that  she 
would  be  paid  a  reasonable  amount. 
Ward  v.  Ocean  Forest  Club,  Inc.,  188  S. 
C.  233,  193  S.  E.  285. 

"Employee"  of  municipal  corporation. 
— Under  statute  providing  that  term 
"employee"  as  relating  to  municipal  cor- 
porations shall  include  all  officers  and 
employees  thereof,  except  such  as  are 
elected  who  act  in  purely  administrative 
capacities  and  to  serve  for  a  definite 
term  of  office,  widow  of  policeman  who 
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died  as  result  of  an  accident  arising  out 
of  and  in  course  of  employment  could 
not  be  deprived  of  compensation  on 
ground  that  policeman  was  engaged  in 
purely  administrative  work  and  was  not 
an  "employee,"  where  there  was  evi- 
dence that  he  had  been  employed  by 
city  for  an  indefinite  term  and  that  his 
duties  were  not  solely  administrative 
nor  of  an  administrative  nature.  Green 
v.  City  of  Bennettsville,  197  S.  C.  313, 
15  S.  E.  (2d)  334. 

Allowances  to  employee  by  employer 
for  board  and  lodging  in  addition  to 
weekly  wages  should  be  considered  part 
of  employee's  earnings  in  computing 
compensation  under  workmen's  compen- 
sation law  for  injuries  to  him,  where 
such  allowances  represent  real  and  reas- 
onably definite  economic  gain  reasonably 
within  or  not  contrary  to  parties'  fair 
intent.  Bannister  v.  Shepherd  et  al.,  191 
S.  C.  165,  4  S.  E.  (2d)  7. 

See  also  sections  7035-2  (b),  7035-13, 
7035-16   and  7035-22   and  notes   thereto. 

Musi  show  by  accident,  in  course  of 
employment.  —  A  claimant  must  show 
that  he  has  sustained  an  injury  by  acci- 
dent, arising  out  of  and  in  the  course  of 
his  employment,  in  order  to  make  his 
claim  compensable  and  to  bring  it  with- 
in the  provisions  of  the  Workmen's 
Compensation  Act.  Spearman  v.  F.  S. 
Royster  Guano  Co.  et  al.,  188  S.  C.  393, 
199  S.  E.  530. 

Burden  of  proof. — Burden  was  on  com- 
pensation claimant  to  present  evidence 
from  which  the  Industrial  Commission 
could  properly  find  that  the  death  of  de- 
ceased resulted  from  an  injury  by  an 
accident  rising  out  of  and  in  course  of 
his  employment.  Green  v.  City  of  Ben- 
nettsville, 197  S.  C.  313,  15  S.  E.  (2d)  334. 

Occupational  diseases.  —  Whether  In- 
dustrial Commission  erred  in  concluding 
that  the  term  "injury  by  accident"  in 
Workmen's  Compensation  Act  did  not 
include  occupational  diseases  would  not 
be  decided  on  appeal  from  award  of 
commission  denying  compensation, 
where  there  were  other  grounds  upon 
which  the  commission  properly  denied 
compensation.  Spearman  v.  F.  S.  Roys- 
ter Guano  Co.  et  al.,  188  S.  C.  393,  199 
S.  E.  530. 

What  is  an  "accident." — Under  Work- 
men's Compensation  Act  provision  de- 
fining "personal  injury,"  word  "accident" 
refers  to  the  cause  of  the  injury  and  is 
an  unlooked  for  mishap  or  untoward 
event  which  is  not  expected  or  designed 
by  the  person  who  suffered  the  injury, 
and  it  implies  that  there  was  an  exter- 
nal act  or  occurrence  which  caused  the 
injury  or  death,  and  contemplates  an 
event  not  within  one's  foresight  and  ex- 
pectation and  may  be  due  to  purely 
accidental  causes  or  may  be  due  to  over- 
sight and  negligence,  carelessness,  not 
willful,  to  fatigue,  or  to  miscalculation 
of  the  effects  of  voluntary  action.  Green 
v.  City  of  Bennettsville.  197  S.  C.  213,  15 


S.  E.  (2d)  334. 

Evidence  warranted  award  of  Indus- 
trial Commission  denying  compensation, 
on  ground  that  claimant's  blindness  was 
not  the  result  of  injury  by  accident. 
Spearman  v.  F.  S.  Royster  Guano  Co., 
188  S.  C.  393,  199  S.  E.  530. 

Where  there  was  evidence  that  em- 
ployee complained  to  his  superior  of 
pain  in  his  right  shoulder,  which  he 
suffered  while  pulling  on  a  wrench  to 
tighten  a  nut  on  a  "stop  motion"  and 
two  physicians  testified  that  injury  to 
shoulder  could  have  caused  employee's 
death,  finding  by  Industrial  Commission 
that  death  of  employee  resulted  from 
"an  accident"  within  meaning  of  Work- 
men's Compensation  Act  was  binding  on 
Supreme  Court.  Cole's  Next  of  Kin  v. 
Anderson  Cotton  Mills,  et  al.,  191  S.  C. 
458,  4  S.  E.   (2d)   908. 

Where  weave  room  of  cotton  and  ray- 
on plant  in  which  warp  man  was  em- 
ployed was  required  to  be  kept  at  tem- 
perature of  from  83  to  85  degrees,  and 
there  was  no  evidence  that  room  was 
hotter  than  usual  on  night  when  em- 
ployee fainted,  and  there  was  nothing 
to  show  that  fainting  was  result  of  heat 
and  humidity,  award  of  compensation 
on  ground  that  as  result  of  the  "exces- 
sive heat,"  employee  had  heat  stroke 
which  caused  him  to  fall  and  sustain 
injuries  from  which  he  died,  was  based 
on  conjecture,  surmise  and  speculation, 
and  could  not  be  sustained.  Cagle  v. 
Judson  Mills,  195  S.  C.  346,  11  S.  E.  (2d) 
376. 

An  employee's  injury  or  death,  follow- 
ing or  resulting  from  his  voluntary  act, 
which  is  not  manifestly  dangerous,  but  is 
ordinarily  done  or  performed  without 
serious  consequences  to  doer,  is  caused 
by  "accident"  within  Workmen's  Com- 
pensation Act.  Layton  v.  Hammond- 
Brown-Jennings  Co.  et  al.,  190  S.  C.  425, 
3  S.  E.   (2d)  492. 

Where  policeman  suffering  from  "myo- 
carditis," which  is  a  weakening  of  the 
heart  muscles,  was  advised  by  physician 
not  to  exert  himself  and  thereafter  the 
policeman  in  assisting  in  the  arrest  of 
an  individual  exerted  himself  as  result 
of  which  he  died,  policeman's  widow 
would  not  be  denied  compensation  on 
the  ground  that  policeman  intentionally 
undertook  to  do  something  which  he  in 
reason  knew  would  bring  about  his 
death,  since  such  an  act  is  not  natural 
to  a  human  being,  and  it  is  presumed 
that  a  man  would  not  consciously  bring 
about  his  own  self-destruction.  Green 
v.  City  of  Bennettsville,  197  S.  C.  313, 
15  S.  E.  (2d)  334. 

Where  policeman  suffering  from  myo- 
carditis, notwithstanding  that  he  had 
been  warned  by  physician  that  he  should 
not  exert  himself,  assisted  another  po- 
liceman in  arresting  an  individual,  and 
exertion  produced  a  sudden  dilation  of 
heart  causing  policeman's  death,  and  it 
did  not  appear  that  he  foresaw  or  ex- 
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pected  the  result  and  that  he  had  dis- 
charged his  duties  as  a  policeman  for 
six  years  and  had  suffered  no  ill  effects 
prior  thereto,  evidence  sustained  find- 
ing that  policeman  died  as  result  of  an 
"accident"  arising  out  of  and  in  course 
of  his  employment"  with  city  warranting 
award  of  compensation  to  widow.  Green 
v.  City  of  Bennettsville,  197  S.  C.  313,  15 
S.  E.   (2d)  334. 

Aggravation  of  preexisting  condition. 
— Under  Workmen's  Compensation  Act 
provision  defining  "personal  injury," 
where  an  injury  aggravates  a  pre-exist- 
ing condition  for  a  longer  period  than 
would  normally  result  from  the  injury 
alone,  disability  so  resulting  is  com- 
pensable. Green  v  City  of  Bennettsville, 
197  S.  C.  313,   15  S.   E.   (2d)   334. 

Where  it  was  undisputed  that  employ- 
ee of  state  highway  department  suffered 
lacerated  wound  on  shin  while  in  act  of 
dumping  wheelbarrow  loaded  with  ce- 
ment, that  employee  had  varicose  veins 
would  not  defeat  claim  for  compensa- 
tion, even  though  injury  was  aggravated 
thereby.  Cole  v.  State  Highway  Depart- 
ment, 190  S.  C.  142,  2  S.  E.  (2d)  490. 

Wilful  assault. — In  action  against  em- 
ployer for  injuries  to  employee,  com- 
plaint alleging  that  manager  of  defend- 
ant's filling  station,  after  being  informed 
that  plaintiff  had  splashed  gasoline  on 
his  trousers,  willfully  and  wantonly 
struck  a  match  and  threw  it  on  plain- 
tiff's trousers  or  so  neai  plaintiff  that 
his  trousers  caught  on  fire,  did  not  pre- 
sent issue  whether  civil  action  is  main- 
tainable for  injuries  resulting  from  em- 
ployer's willful  acts,  but  set  forth  "injury 
by  accident  arising  out  of  and  in  the 
course  of  the  employment''  within  Work- 
men's Compensation  Act.  Cummings  v. 
McCoy,  192  S.  C.  469,  7  S.  E.  (2d)  222. 

An  intentional  and  malicious  assault 
and  battery  by  an  employer  on  an  em- 
ployee is  not  an  "accident"  within  terms 
of  Workmen's  Compensation  Act,  so  as 
to  preclude  recovery  from  employer  at 
common  law,  where  no  physical  disabil- 
ity has  been  suffered.  Stewart  v.  Mc- 
Lellan's  Stores  Co.  et  al.,  194  S.  C.  50, 
9  S.  E.  (2d)  35. 

When  assault  is  committed  on  em- 
ployee by  manager  of  corporate  em- 
ployer, manager  is  the  alter  ego  of  the 
employer  and  the  rule  of  "respondeat 
superior"  does  not  prevail  to  the  extent 
of  making  the  matter  within  the  ex- 
clusive province  of  the  compensation 
act,  though  matter  might  fall  within  the 
compensation  act  where  assault  is  com- 
mitted by  fellow  employee  or  an  out- 
sider. Stewart  v.  McLellan's  Stores  Co. 
et  al.,  194  S.  C.  50,  9  S.  E.  (2d)  35. 

In  absence  of  some  express  or  clearly 
implied  provision  in  the  statute  to  the 
contrary,  the  term  "child,"  as  used  in 
the  Workmen's  Compensation  Act,  in- 
cludes only  legitimate  children.  Coakley 
v.  Tidewater  Const.  Corporation,  194  S. 
C.  284,  9  S.  E.  (2d)  724. 


The  Workmen's  Compensation  Act  re- 
stricts compensation  for  hernia  to  cases 
where  there  is  relative  and  reasonably 
close  coincidence  between  accidental  in- 
jury and  hernia,  and  it  is  clear  that  no 
other  agency  intervened  as  to  time, 
place,  or  action  to  cause  injury.  Layton 
v.  Hammond-Brown-Jennings  Co.  et  al., 
190  S.  C.  425,  3  S.  E.  (2d)  492;  Rudd  v. 
Fairforest  Finishing  Co.  et  al.,  189  S.  C. 
188,  200  S.  E.  727. 

"Accident." — The  Legislature  attached 
no  greater  significance  to  word  "acci- 
dent," as  used  in  subsection  of  Work- 
men's Compensation  Act  requiring  def- 
inite proof  that  hernia  for  which  em- 
ployee claims  compensation  immediately 
followed  accident,  than  in  previous  sub- 
section defining  "injury"  and  "personal 
injury"  as  injury  by  accident  arising 
out  of  and  in  course  of  employment  and 
excluding  disease  unless  it  results  na- 
turally and  unavoidably  from  accident. 
Laytin  v.  Hammon-Brown-Jennings  Co. 
et  al,  190  S.  C.  425,  3  S.  E.  (2d)  492. 

The  words  "by  accident"  and  "an  acci- 
dent," as  used  in  subsections  of  Work- 
men's Compensation  Act,  denning  "in- 
jury as  injury  "by  accident"  arising  out 
of  and  in  course  of  employment  and  re- 
quiring employee  claiming  compensation 
for  hernia  resulting  from  injury  "by  ac- 
cident" to  prove  that  hernia  immediately 
followed  "an  accident,"  are  synonymous 
with  words  "accidental  means"  as  used 
in  insurance  policies.  Layton  v.  Ham- 
mond-Brown-Jennings Co.  et  al.,  190  S. 
C.  425,  3  S.  E.   (2d)  492. 

"Suddenly"  and  "immediately."  —  The 
words  "suddenly"  and  "immediately," 
in  provision  of  Workmen's  Compensation 
Act  requiring  that  for  hernia  to  be  com- 
pensable it  must  have  appeared  "sud- 
denly," and  it  must  have  "immediately" 
followed  accident,  are  elastic  terms,  and 
should  not  be  construed  as  equivalent 
of  word  "instantaneous."  Layton  v. 
Hammond-Brown-Jennings  Co.  et  al.,  190 
S.  C.  425,  3  S.  E.  (2d)  492;  Rudd  v.  Fair- 
forest  Finishing  Co.,  et  al.,  189  S.  C.  188, 
200  S.  E.  727. 

"Pain."  —  Testimony  of  compensation 
claimant  that  hernia  was  brought  about 
when  drum  of  hydrosol  slipped,  throw- 
ing heavy  strain  on  him  while  he  was 
attempting  to  place  it  on  wooden  rack, 
that  he  felt  "tired"  and  "exhausted," 
but  that  there  was  no  "pain"  in  hernial 
region  until  next  morning,  warranted 
award  of  Industrial  Commission  denying 
compensation  on  ground  that  no  pain 
was  felt  by  claimant  at  time  of  injury. 
Rudd  v.  Fairforest  Finishing  Co.  et  al., 
189   S.  C.   188,  200  S.  E.  727. 

Provision  of  Workmen's  Compensation 
Act  requiring  for  hernia  to  be  compen- 
sable "That  it  was  accompanied  by  pain" 
has  reference  to  pain  accompanying  ac- 
cidental injury  and  not  appearance  of 
hernia,  since  purpose  of  such  require- 
ment is  to  date  onset  of  hernia.  Rudd  v. 
Fairforest  Finishing  Co.  et  al.,  189  S.  C. 
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188,  200  S.  E.  727.  under  Workmen's  Compensation  Act  for 
Application. — Testimony  of  physician  hernia,  evidence  held  sufficient  support 
that  operation  on  compensation  claimant  Industrial  Commission's  findings  that 
several  years  prior  to  injury  might  or  hernia  resulted  from  injury  by  accident 
might  not  have  weakened  tissues  in  her-  and  immediately  followed  accident.  Lay- 
nial  area,  and  that  claimant's  hernia  ton  v.  Hammond-Brown-Jennines  Co.  et 
might  have  existed  for  several  years  al.,  190  S.  C.  425,  3  S.  E.  (2d)  492. 
did  not  warrant  finding  by  Industrial  In  proceeding  to  recover  compensation 
Commission  that  hernia  of  claimant  was  under  Workmen's  Compensation  Act  for 
congenital  in  origin  and  that  it  was  hernia,  evidence  held  sufficient  to  sup- 
caused  by  pre-existing  weakening  of  port  Industrial  Commission's  finding 
tissue.  Rudd  v.  Fairforest  Finishing  Co.  that  claimant's  hernia  appeared  sudden- 
et  al.,  189  S.  C.  188,  200  S.  E.  727.  ly.  Layton  v.  Hammond-Brown-Jennings 
In  proceeding  to  recover  compensation  Co.  et  al.,  190  S.  C.  425,  3  S.  E.  (2d)  492. 

§  7035-3.     Pending  litigation. — The  provisions  of  this  article  shall  not  affect 
pending  litigation. 
1936  (39)  1231. 

§  7035-4.  Acceptance  of  provisions — must  give  notice  of  contrary. — Every 
employer  and  employee,  except  as  herein  stated,  shall  be  presumed  to 
have  accepted  the  provisions  of  this  article  respectively  to  pay  and  accept 
compensation  for  personal  injury  or  death  by  accident  arising  out  of  and 
in  the  course  of  the  employment,  and  shall  be  bound  thereby,  unless  he 
shall  have  given,  prior  to  any  accident  resulting  in  injury  or  death,  notice 
to  the  contrary  in  the  manner  herein  provided. 
1936  (39)  1231. 

§  7035-5.  Employers  and  employees  waive  exemptions — giving  notice  of 
non-acceptance  and  notice  of  waiver  of  exemption. 

(1)  Waive  exemption — notice  of  non-acceptance — notice  of  waiver  or  ex- 
emption— giving — file  with  commission — admissible  evidence. — Either  an 
employer  or  employee,  who  has  exempted  himself  by  proper  notice  from 
the  operation  of  this  article,  may  at  any  time  waive  such  exemption,  and 
thereby  accept  the  provisions  of  this  article  by  giving  notice  as  herein 
provided. 

The  notice  of  non-acceptance  of  the  provisions  of  this  article  and  notice 
of  waiver  of  exemption  heretofore  referred  to  shall  be  given  thirty  days 
prior  to  any  accident  resulting  in  injury  or  death:  provided,  that  if  any  such 
accident  occurred  less  than  thirty  days  after  the  date  of  employment,  no- 
tice of  such  exemption  or  acceptance  given  at  the  time  of  employment  shall 
be  sufficient  notice  thereof.  The  notice  shall  be  in  writing  or  print,  in  sub- 
stantially the  form  prescribed  by  the  industrial  commission,  and  shall  be 
given  by  the  employer  by  posting  the  same  in  a  conspicuous  place  in 
the  shop,  plant,  office,  room,  or  place  where  the  employee  is  employed,  or 
by  serving  it  personally  upon  him;  and  shall  be  given  by  the  employee  by 
sending  the  same  in  registered  letter,  addressed  to  the  employer  at  his  last 
known  residence  or  place  of  business,  or  by  giving  it  personally  to  the  em- 
ployer or  any  of  his  agents  upon  whom  summons  in  civil  action  may  be 
served  under  the  laws  of  the  state. 

A  copy  of  the  notice  in  prescribed  form  shall  be  filed  with  the  indus- 
tiral  commission.  In  any  suit  by  an  employer  or  an  employee  who  has  ex- 
empted himself  by  proper  notice  from  the  application  of  this  article,  a  copy 
of  such  notice  duly  certified  by  the  industrial  commission  shall  be  admis- 
sible in  evidence  as  proof  of  such  exemption. 
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(2)  Employers  exempted  may  waive  such  exemption. — Any  person,  firm 
or  corporation  employing  employees  in  the  State  of  South  Carolina  and 
exempted  from  the  mandatory  provisions  of  this  article  may  come  in  under 
the  terms  of  this  article  and  receive  the  benefits  hereof  and  be  subject  to 
liabilities  hereof  by  filing  with  the  industrial  commission  a  written  notice 
of  their  desire  to  be  subject  to  the  terms  and  provisions  of  this  article. 
Should  said  notice  be  given  before  August  1,  1935,  then  the  said  person, 
firm,  or  corporation  shall  come  under  the  terms  of  this  article  on  its  effec- 
tive date,  that  is,  September  1,  1935,  but  should  the  said  notice  be  given 
after  August  1,  1935,  then  they  shall  come  under  the  provisions  of  this 
article  and  be  affected  thereby  thirty  days  after  the  date  of  said  notice. 

1936  (39)  1231. 

See  section  7035-16  and  notes  thereto. 

§  7035-6.  Effect  on  contracts  of  service  by  employer  and  employee. — Every 
contract  of  service  between  any  employer  and  employee  covered  by  this 
article,  written  or  implied,  now  in  operation  or  made  or  implied  prior  to 
the  taking  effect  of  this  article,  shall  after  the  article  has  taken  effect,  be 
presumed  to  continue,  subject  to  the  provisions  of  this  article;  and  every 
such  contract  made  subsequent  to  the  taking  effect  of  this  article  shall  be 
presumed  to  have  been  made  subject  to  the  provisions  of  this  article,  un- 
less either  party  shall  give  notice,  as  provided  in  section  7035-5,  to  the  other 
party  to  such  contract  that  the  provisions  of  this  article  other  than  sections 
7035-17,  7035-18,  7035-19,  7035-69,  are  not  intended  to  apply. 

A  like  presumption  shall  exist  equally  in  the  case  of  all  minors,  unless 
notice  of  the  same  character  be  given  by  or  to  the  parent  or  guardian  of 
the  minor. 

1936  (39)  1231. 

§  7035-7.     Employer  cannot  relieve  liability. — No  contract  or  agreement, 
written  or  implied,  no  rule,  regulation,  or  other  device  shall  in  any  manner 
operate  to  relieve  any  employer,  in  whole  or  in  part,  of  any  obligation 
created  by  this  article,  except  as  herein  otherwise  expressly  provided. 
1936  (39)  1231. 

§  7035-8.  Public  divisions  and  their  employees  cannot  reject  payment  and 
acceptance  of  compensation — employees  sue  recover  benefits. — Neither  the 
State  nor  any  municipal  corporation  within  the  State,  nor  any  political 
subdivision  thereof,  nor  any  employee  of  the  State  or  of  any  such  corpora- 
tion or  subdivision,  shall  have  the  right  to  reject  the  provisions  of  this 
article  relative  to  payment  and  acceptance  of  compensation,  and  the  pro- 
visions of  sections  7035-5,  7035-6,  7035-17,  7035-18,  and  7035-19  shall  not  apply 
to  them.  Any  employee  of  the  State  or  any  political  subdivision,  or  any 
department  thereof,  or  of  any  county  or  any  municipal  corporation  shall 
be  entitled  to  bring  suit  against  his  said  employer  for  the  recovery  of  the 
benefits  to  which  he  may  be  entitled,  under  the  terms  and  provisions  of  this 
article;  and  consent  to  such  suit  or  suits  is  hereby  expressly  given. 
1936  (39)  1231;  1937  (40)  613. 

§  7035-9.  Injuries,  deaths,  and  accidents  occurring  prior  to  effectiveness 
of  article. — The  provisions  of  this  article  shall  not  apply  to  injuries  or 
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deaths,  nor  to  accidents  which  occurred  prior  to  the  taking  effect  of  this 
article. 

1936  (39)  1231. 

§  7035-10.     Employer  secure  paymenl  of  compensation — extent  of  liability. 

— Every  employer  who  accepts  the  compensation  provisions  of  this  article 
shall  secure  the  payment  of  compensation  to  his  employees  in  the  manner 
hereinafter  provided;  and  while  such  security  remains  in  force,  he  or  those 
conducting  his  business  shall  only  be  liable  to  any  employee  who  elects 
to  come  under  this  article  for  personal  injury  or  death  by  accident  to  the 
extent  and  in  the  manner  herein  specified. 
1936  (39)  1231. 

See   also   catchline,    "Remedies   herein  injured    employee    is    restricted    to    his 

provided  exclusive,"  under  section  7035-  right  to  a  claim  for  compensation  under 

1;  and  notes  to  following  section.  the  act.  Marchbanks  v.  Duke  Power  Co., 

Where   facts    bring    case   wthin    terms  190  S.  C.  336,  2  S.  E.  (2d)  825. 
of  the  Workmen's  Compensation  Act,  an 

§  7035-11.  Employee  cannot  get  relief  from  employer  hereunder  and  third 
person — relief  from  one  bars  alternate  remedy — compensation  of  minors 
injured  while  unlawfully  employed — employer,  on  filing  claim  by  employee, 
pursue  rights  of  such  employee  against  others — employee  entitled  to  sums 
recovered  by  employer  over  compensation  received  from  employer — insur- 
ance carrier  may  be  subrogated  to,  and  enforce,  rights  of  employer. — The 
rights  and  remedies  herein  granted  to  an  employee  where  he  and  his 
employer  have  accepted  the  provisions  of  this  article  respectively,  to  pay 
and  accept  compensation  on  account  of  personal  injury  or  death  by  acci- 
dent, shall  exclude  all  other  rights  and  remedies  of  such  employees,  his 
personal  representative,  parents,  dependents  or  next  of  kin,  as  against 
employer  at  common  law,  or  otherwise,  on  account  of  such  injury,  loss  of 
service,  or  death:  provided,  however,  that  when  such  employee,  his  per- 
sonal representative  or  other  person  may  have  a  right  to  recover  damages 
for  such  injury,  loss  of  service,  or  death  from  any  person  other  than  such 
employer,  he  may  institute  an  action  at  law  against  such  third  person  or 
persons  before  an  award  is  made  under  this  article,  and  prosecute  the  same 
to  its  final  determination;  but  either  the  acceptance  of  an  award  hereunder, 
or  the  procurement  and  collection  of  a  judgment  in  an  action  at  law,  shall 
be  a  bar  to  proceeding  further  with  the  alternate  remedy.  In  all  cases  where 
an  employer  and  employee  have  accepted  the  workmen's  compensation 
article,  as  hereinbefore  provided,  any  injury  to  a  minor  while  employed 
contrary  to  the  laws  of  this  State  shall  be  compensable  under  this  article 
the  same  and  to  the  same  extent  as  if  said  minor  employee  was  an  adult. 

The  acceptance  of  an  award  under  this  article  against  an  employer  for 
compensation  for  the  injury  or  death  of  an  employee  shall  operate  as  an 
assignment  to  the  employer  of  any  right  to  recover  damages  which  the  in- 
jured employee  or  his  personal  representative  or  other  person  may  have 
against  any  other  party  for  such  injury  or  death;  and  such  employer  shall 
be  subrogated  to  any  such  right,  and  may  enforce,  in  his  own  name  or  in 
the  name  of  the  injured  employee  or  his  personal  representative  the  legal 
liability  of  such  other  party.  If  the  injured  employee,  his  personal  repre- 
sentative or  other  person  entitled  so  to  do,  has  made  a  claim  under  this 
article  against  his  employer,  and  has  not  proceeded  against  such  other 
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party,  the  employer  may,  in  order  to  prevent  the  loss  of  his  rights  by  the 
passage  of  time,  institute  such  action  prior  to  the  making  of  an  award 
hereunder. 

The  amount  of  compensation  paid  by  the  employer,  or  the  amount  of 
compensation  to  which  the  injured  employee  or  his  dependents  are  entitled, 
shall  not  be  admissible  as  evidence  in  any  action  brought  to  recover 
damages,  but  any  amount  collected  by  the  employer  under  the  provisions 
of  this  section  in  excess  of  the  amount  paid  by  the  employer,  or  for 
which  he  is  liable,  shall  be  held  by  the  employer  for  the  benefit  of  the 
injured  employee  or  other  person  entitled  thereto,  less  such  amounts  as  are 
paid  by  the  employer  for  reasonable  expenses  and  attorney's  fees  when 
approved  by  the  commission:  provided,  that  no  compromise  settlement 
shall  be  made  by  the  employer  or  insurance  carrier  in  the  exercise  of  such 
right  of  subrogation  without  the  approval  of  the  industrial  commission 
being  first  had  and  obtained. 

When  any  employer  is  insured  against  liability  for  compensation  with 
any  insurance  carrier,  and  such  insurance  carrier  shall  have  paid  any  com- 
pensation for  which  the  employer  is  liable  or  shall  have  assumed  the  lia- 
bility of  the  employer  therefor,  it  shall  be  subrogated  to  all  the  rights  and 
duties  of  the  employer,  and  may  enforce  any  such  rights  in  its  own  name 
or  in  the  name  of  the  injured  employee  or  his  personal  representative: 
provided,  however,  nothing  herein  shall  be  construed  as  conferring  upon 
insurance  carriers  any  other  or  further  rights  than  those  existing  in  the 
employer  at  the  time  of  the  injury  to  his  employee,  anything  in  the  policy 
of  insurance  to  the  contrary  notwithstanding. 

1936  (39)  1231. 

See  also  sections  7035-2(f)  and  7035-22  that   injured   employee's   action   against 

and  notes  thereto.  general  contractors  was  a  tort  action  at 

Subrogation  of  carrier  to  rights  against  common  law,  employee  moved  to  strike 

third  persons. — Applied  in  Elliott  v.  Ar-  from  answer   all  allegations   relating  to 

mour  &  Co.  et  al.,  30  F.  S.  367.  an  award  under  the   compensation   act, 

When     not    maintain    tort    action.  —  efforts  to  prove  amount  and  manner  of 

Where   complaint   showed   that   mainte-  payment    of    award    were    defeated    by 

nance  of  power  company's  transmission  judge's    action   sustaining    objections   to 

line    was  an    important    part   of   power  questions,      and      employee      thereafter 

company's  trade   or   business,  employee  moved  to  amend  complaint  by  alleging 

of   one   who    was    employed    by    power  that  action  was  brought  for  the  benefit 

company  to  paint  company's  poles,  and  of    compensation    insurer    and    himself, 

was  injured  while  so  engaged,  was  en-  action    was    not    a    subrogation    action 

gaged  in  "trade,  business,  or  occupation"  brought  with  insurer's  consent  and  for 

of  the  power  company,  within  the  pro-  joint   benefit  of   insurer   and   employee, 

vision  of  the  compensation  act  relating  Ibid. 

to  liability  of  a  principal  contractor  for  An  administrator  of  employee  of  state 
injuries  sustained  by  employees  of  a  hospital,  who  on  behalf  of  beneficiaries 
subcontractor,  and  hence  employee  could  of  employee  who  died  from  injuries  sus- 
not  maintain  common-law  action  for  in-  tained  when  he  was  struck  by  train  re- 
juries  sustained.  Marchbanks  v.  Duke  covered  workmen's  compensation  from 
Power  Co.,  190  S.  C.  336,  2  S.  E.  (2d)  the  hospital,  could  not  thereafter  with- 
825.  out  hospital's  consent  maintain  an  action 

An  injured  employee  having  accepted  against  railroad  for  death  of  the  em- 
ail award  of  the  Workmen's  Compensa-  ployee,  since  under  Workmen's  Conten- 
tion Commission  for  injuries  sustained  sation  Act  an  employee  cannot  have  two 
in  fall  from  scaffold  while  painting  for  actions  for  the  same  injury.  Dawson  v. 
his  employer  was  barred  from  maintain-  Southern  Ry.  Co.,  196  S.  C.  36,  11  S.  E. 
ing    a    common-law    tort   action    against  (2d)  453. 

general  contractors  to  recover  damages  An  intentional  and  malicious  assault 
on  ground  that  injuries  were  sustained  and  battery  by  an  employer  on  an  em- 
through  contractors'  negligence.  Davis  ployee  is  not  an  "accident"  within  terms 
v.  Fleming,  196  S.  C.  343,  13  S.  E.  (2d)  of  Workmen's  Compensation  Act,  so  as 
434.  to  preclude  recovery  from  employer  at 

Where   complaint  on  its  face  showed  common  law,  where  no  physical  disabili- 
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ty  has  been  suffered.  Stewart  v.  McLel-  Compare,    Cummings    v.    McCoy,    192 

lan's   Stores  Co.,   194   S.   C.   50,   9   S.   E.      S.  C.  469,  7  S.  E.  (2d)  222. 
(2d)  35. 

§  7035-12.  Injured  employee  or  personal  representative  may  bring  suit 
recover  damages  against  third  party  for  injury  if  employer  or  insurance 
carrier  fails  bring  such  suit. — Whenever  an  employer  or  an  insurance  car- 
rier has  become  subrogated  to  the  right  of  an  employee  or  his  representa- 
tive to  recover  damages  against  a  third  party  who  has  caused  or  contributed, 
to  the  injury  or  death  of  the  employee,  as  provided  in  section  7035-11,  and 
such  employer  or  carrier  refuses  to  bring  an  action  against  such  third  party 
for  three  months  after  written  request  (which  may  be  made  by  registered 
mail)  by  the  employee  or  his  representative,  the  employee  or  his  represen- 
tative may  bring  an  action  in  his  own  name  and  for  his  own  benefit  against 
such  third  party;  provided,  that  the  failure  of  an  employer  or  carrier  to 
institute  such  action  within  three  months  after  written  request  (which 
may  be  made  by  registered  mail)  by  the  employee  or  his  representative 
shall  be  conclusively  deemed  a  refusal  within  the  meaning  of  this  section; 
provided,  further,  that  the  provisions  hereof  shall  be  retroactive  so  as  to 
apply  to  any  right  or  cause  of  an  employee  against  a  third  party  which 
have  heretofore  accrued  and  is  now  in  existence. 
1941  (42)  1314. 

§  7035-13.  Rights  of  third  party  against  employer. — In  any  case  where  the 
facts  are  such  at  the  time  of  the  injury  that  the  third  party  would  have 
the  right,  upon  payment  of  any  recovery  against  him,  to  enforce  contri- 
bution or  indemnity  from  the  employer,  any  recovery  by  the  employee 
against  the  third  party  shall  be  reduced  by  the  amount  of  such  contribu- 
tion of  indemnity  and  the  third  party's  right  to  enforce  the  same  against 
the  employer  shall  thereupon  be  satisfied. 
1941  (42)  1314. 

See   also    section   7035-2(f)    and    notes  affirmative  character  of  defense  of  sui- 

thereto.  cide.  Ibid. 

Evidence  that  game  warden,  in  charge  "Accidental  means." — An  effect  which 
of  game  preserve  for  a  club,  died  from  a  does  not  ordinarily  follow  and  cannot 
bullet  wound  through  the  head  while  on  be  reasonably  anticipated  from  use  of 
employer's  property  during  hours  of  em-  means  adopted,  or  an  effect  which  the 
ploymenf,  sustained  an  award  of  com-  actor  did  not  intend  to  produce  and 
pensation  on  ground  that  this  death  was  which  he  cannot  be  charged  with  the 
caused  by  "accident"  "arising  out  of  and  design  of  producing,  is  produced  by  "ac- 
in  course  of  employment"  as  against  cidental  means"  within  Workmen's  Corn- 
contention  that  the  only  reasonable  in-  pensation  Act.  Cole's  Next  of  Kin  v. 
ference  to  be  drawn  from  testimony  was  Anderson  Cotton  Mills,  191  S.  C.  458,  4 
that  game  warden  came  to  his  death  by  S.  E.  (2d)  908. 

suicide.    Owens    v.    Ocean   Forest   Club,  Jurisdiction  of  commission  after  plead- 

Inc,  196  S.  C.  97,  12  S.  E.  (2d)  839.  ing  of  wilful  intoxication. — In  compen- 

Burden  of  proof  that  death  came  by  sation  proceeding  before  Industrial  Com- 

suicide    is    on    employer    and    insurance  mission,  pleading  statutory  defense  that 

carrier.  Ibid.  employee's  injury  resulted  from  intoxi- 

Testimony  regarding   contents   of  lost  cation  or  willful  intention  of  employee 

diary   of   employee   admissible   on   issue  to  injure  himself  does  not  ipso  facto  oust 

of  whether  he  committed  suicide.  Ibid.  commission     of     jurisdiction,     although 

Admission  of  testimony  given  before  jurisdiction  of  commission  may  thereby 
coroner's  jury,  and  its  verdict,  not  error,  become  a  mixed  question  of  law  and 
where  commissioner  considered  the  fact.  Reeves  v.  Carolina  Foundry  &  Ma- 
same  only  for  purpose  of  contradiction.  chine  Works,  194  S.  C.  403,  9  S.  E.  (2d) 
Ibid.  919. 

Evidence  in   reply   held   properly  ad-  Question    of    fact.  —  Whether   an   em- 

mitted,  as  against  contention  it  was  part  ployee's   injury   was   occasioned   by   his 

of  claimant's   original  case,   in  view   of  intoxication  or  willful  intention  to  injure 

IV.-S.C.-2 
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himself,  so  as  to  bar  recovery  of  com-  of  compensation  if  an  employee's  injury 

pensation,  was  a   "question  of  fact"  for  was    occasioned    by    intoxication    or    by 

Industrial   Commission   to    decide.    Ibid.  willful  intention  of  employee  to  injure 

"Intoxication." — Under  statute  barring  himself,  means  that  proximate  cause  of 

recovery    of    compensation    by    an    em-  injury  must  be  intoxication  of  employee, 

ployee    injured    as    result   of    "intoxica-  Ibid. 

tion,"  quoted  word  is  a  relative  term  "Willful." — Under  the  statute  barring 
and  means  a  condition  produced  by  use  recovery  of  compensation  for  an  injury 
of  some  stimulant,  rendering  an  em-  resulting  from  "willful"  intention  of  em- 
ployee impaired  in  his  faculties  to  ex-  ployee  to  injure  himself,  quoted  word 
tend  that  he  is  incapable  of  carrying  on  is  not  used  in  common-law  sense  of  "in- 
his  accustomed  work  without  danger  to  tentional"  but  is  used  as  meaning  "de- 
himself.  Ibid.  liberate"  or  "formed."  Ibid. 

Evidence  sustained  finding  that  injury  Evidence  sustained  finding  of  Indus- 
of  employee,  who  admitted  taking  three  trial  Commission  that  injuries  to  an  em- 
swallows  from  a  bottle  of  beer  on  his  ployee  resulting  when  sparks  from  an 
way  to  work,  was  not  occasioned  by  in-  emery  wheel  ignited  his  greasy  overalls 
toxication  so  as  to  bar  recovery  of  com-  were  not  result  of  a  deliberate  or  formed 
pensation.  Ibid.  intention  on  part  of  employee  to  injure 

Intoxication  must  be  proximate  cause  himself,  so  as  to  bar  recovery  of  com- 

of  injury. — The  statute  barring  recovery  pensation  by  employee.  Ibid. 

§  7035-14.     Performance  of  statutory  duty. — Nothing  in  this  article  shall 
be  construed  to  relieve  any  employer  or  employee  from  penalty  for  failure 
or  neglect  to  perform  any  statutory  duty. 
1936  (39)  1231. 

§  7035-15.  Compensation  when  injury  or  death  caused  by  intoxication  or 
wilfulness. — No  compensation  shall  be  payable  if  the  injury  or  death  was 
occasioned  by  the  intoxication  of  the  employee  or  by  the  wilful  intention 
of  the  employee  to  injure  or  kill  himself  or  another.  When  the  injury  or 
death  is  caused  by  the  wilful  failure  of  the  employer  to  comply  with  any 
statutory  requirement  or  any  lawful  order  of  the  commission,  compensa- 
tion shall  be  increased  ten  per  cent.  When  the  injury  or  death  is  caused  by 
the  wilful  failure  of  the  employee  to  use  a  safety  appliance  or  perform  a 
statutory  duty  or  by  the  wilful  breach  of  any  rule  or  regulation  adopted  by 
the  employer  and  approved  by  the  commission  and  brought  to  the  knowl- 
edge of  the  employee  prior  to  the  injury,  compensation  shall  be  reduced  ten 
per  cent.  The  burden  of  proof  shall  be  upon  him  who  claims  an  exemption 
of  forfeiture  under  this  section. 
1936  (39)  1231. 

§  7035-16.  Exemptions — not  to  admit  article  as  evidence,  or  argue,  in  tort 
actions  not  arising  hereunder. — (a)  This  article  shall  not  apply  to  railroads 
or  railroad  employees,  to  railway  express  companies  or  railway  express 
company  employees,  nor  shall  it  be  construed  to  in  any  way  repeal,  amend, 
alter  or  affect  the  law  of  this  State  relating  to  the  liability  of  railroads  or 
railway  express  companies  for  injuries  to  their  respective  employees;  nor 
upon  the  trial,  or  any  action  in  tort  for  injuries  not  coming  under  the  pro- 
visions of  this  article,  shall  any  provisions  herein  be  placed  in  evidence 
or  be  permitted  to  be  argued  to  the  jury. 

(b)  This  article  shall  not  apply  to  casual  employees,  farm  laborers,  fed- 
eral employees  in  South  Carolina  and  domestic  servants;  nor  to  any  person 
that  has  regularly  employed  in  service  less  than  fifteen  employees  in  the 
same  business  within  this  State,  nor  to  employees  or  employers  principally 
engaged  in  the  business  of  operating  a  saw  mill,  planing  mill;  and/or  manu- 
facturing of  shipping  containers,  nor  to  logging  operations  and  work  incident 


Page  35     The  South  Carolina  Workmen's  Compensation  Law      §  7035-17 

thereto,  nor  to  employees  or  employers  engaged  in  the  production  of  turpen- 
tine, nor  to  steam  laundries,  rock  quarries,  sand  mines,  and  oil  mills.  Textile 
Hall  Corporation,  an  eleemosynary  corporation,  whose  principal  object  is  the 
organizing  and  production  of  the  southern  textile  exposition,  and  state  and 
county  fair  associations,  unless  such  employees  and  employers,  voluntarily 
elect  to  be  bound  by  this  article,  as  provided  in  section  7035-5,  subdivi- 
sion (b) . 

(c)  This  article  shall  not  apply  to  state,  county  or  municipal  prisoners 
and  convicts. 

(d)  This  article  shall  not  apply  to  persons,  firms,  or  corporations  en- 
gaged in  selling  agricultural  products  for  the  producers  thereof  on  commis- 
sion or  for  other  compensation,  paid  by  the  producers,  provided  the  prod- 
uct is  prepared  for  sale  by  the  producer. 

1936  (39)  1231;  1937  (40)  153,  613;  1939  (41)  323. 

See  also  section  7035-5.  ly,  was  not  given  to  foreman,  since  em- 
Burden   of   proof. — In   proceeding   for  ployer  and  carrier  could  not  plead  as  a 
workmen's    compensation    for    death    of  defense    their    own   failure    to    perform 
woods    foreman,    upon    introduction    of  their   duty   to   foreman   under   the   law. 
evidence    creating     strong    presumption  Ibid. 

that  foreman  was  notified  of  employer's  Election  need  not  be  in  writing. — Un- 
election  to  come  under  compensation  act,  der  Workmen's  Compensation  Act  ex- 
burden  of  proof  shifted  to  employer  and  empting  logging  operations  from  manda- 
insurance  carrier  to  rebut  such  presump-  tory  provisions  of  act  unless  employer 
tion.  Ham  v.  Mullins  Lumber  Co.,  193  and  employees  elect  voluntarily  to  be 
S.  C.  66,  7  S.  E.  (2d)  712.  bound  by  the  act,  employer  and  em- 
Estoppel. — A  lumber  company  and  its  ployee  are  not  required  to  so  elect  in 
insurance  carrier  were  "estopped"  from  writing  in  order  to  be  bound  by  the  act, 
denying  liability  under  compensation  act  since  such  interpretation  would  read 
for  death  of  company's  woods  foreman  into  act  words  which  legislature  omit- 
on  ground  that  foreman  failed  to  elect  ted  intentionally.  Ham  v.  Mullins  Lum- 
to  come  under  compensation  act,  where  ber  Co.,  193  S.  C.  66,  7  S.  E.  (2d)  712. 
foreman  received  notice  from  company  In  proceeding  to  recover  workmen's 
that  it  had  secured  insurance  for  fore-  compensation  for  death  of  woods  fore- 
man under  the  act,  which  insurance  did  man  wherein  it  was  claimed  that  notice 
not  cost  foreman  anything,  while  it  was  of  election  to  come  under  compensation 
a  protection  for  him  as  well  as  for  the  act  was  not  given  to  foreman,  a  notice 
company,  and  foreman  was  thereby  of  election  received  by  logging  superin- 
lulled  into  inactivity  in  reasonable  belief  tendent  was  not  inadmissible  on  ground 
that  he  was  covered  by  the  act.  Ham  v.  that  it  did  not  show  that  foreman  came 
Mullins  Lumber  Co.,  193  S.  C.  66,  7  S.  under  act,  that  it  was  typewritten,  had 
E.  (2d)  712.  not  been  properly  identified,  and  witness 
A  lumber  company  and  its  insurance  could  not  remember  who  delivered  no- 
carrier  were  "estopped"  from  denying  tice  to  him  or  where  it  came  from  and 
liability  under  compensation  act  for  that  it  was  not  signed  by  an  officer, 
death  of  company's  woods  foreman  on  where  president  of  employer  lumber 
ground  that  notice  of  company's  election  company  testified  to  effect  that  fore- 
to  come  under  compensation  act  alleged-  man  had  received  such  notice.  Ibid. 

§  7035-17.  Action  by  employee  working  hereunder  against  employer  not 
operating  hereunder — defenses  not  allowed. — An  employer  who  elects  not 
to  operate  under  this  article  shall  not,  in  any  suit  at  law  instituted  by  an 
employee  subject  to  this  article  to  recover  damages  for  personal  injury 
or  death  by  accident,  be  permitted  to  defend  any  such  suit  at  law  upon 
any  or  all  of  the  following  grounds: 

(a)  That  the  employee  was  negligent. 

(b)  That  the  injury  was  caused  by  the  negligence  of  a  fellow  employee. 

(c)  That  the  employee  has  assumed  the  risk  of  the  injury. 
1936  (39)  1231. 

No  presumption  act  changes  common  or  modify  common-law  rule  by  enact- 
law  rules. — A  presumption  does  not  ex-  ment  of  statute  upon  same  subject,  and 
ist  that  legislture  intended  to  abrogate      there  is  presumption  that  no  change  in 
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common  law  was  intended,  unless  lang-  remain  outside  Workmen's  Compensa- 
uage  employed  clearly  indicates  such  tion  Act  is  predicated  upon  actionable 
intention,  since  rules  of  common  law  negligence,  and  although  certain  de- 
will  not  be  changed  by  doubtful  impli-  fenses  are  removed,  the  employee  has 
cation  or  overturned  except  by  clear  burden  of  proving  employer's  negligence 
and  unambiguous  language.  Nuckolls  v.  as  proximate  cause  of  employee's  in- 
Great  Atlantic  &  Pacific  Tea  Co.,  192  jury.  Nuckolls  v.  Great  Atlantic  &  Pa- 
S.  C.  156,  5  S.  E.  (2d)  862.  cific  Tea  Co.,  192  S.  C.  156,  5  S.  E.  (2d) 

Common-law  recovery  by  injured  em-  862. 
ployee  against  employer  who   elects  to 

§  7035-18.  Action  by  employee  not  operating  hereunder  against  employer 
operating  hereunder — procedure — defenses  allowed. — An  employee  who 
elects  not  to  operate  under  this  article  shall,  in  any  action  to  recover  dam- 
ages for  personal  injury  or  death  brought  against  an  employer  accepting 
the  compensation  provisions  of  this  article,  proceed  at  common  law,  and 
the  employer  may  avail  himself  of  the  defenses  of  contributory  negligence, 
negligence  of  a  fellow  servant,  and  assumption  of  risk,  as  such  defenses 
exist  at  common  law. 
1936  (39)  1231. 

§  7035-19.  Action  by  employee  not  operating  hereunder  against  employer 
not  operating  hereunder — defenses  not  allowed. — When  both  the  employer 
and  the  employee  elect  not  to  operate  under  this  article,  the  liability  of  the 
employer  shall  be  the  same  as  though  he  alone  rejected  the  terms  of  this 
article,  and  in  any  suit  brought  against  him  by  such  employee  the  employer 
shall  not  be  permitted  to  avail  himself  of  any  of  the  common  law  defenses 
cited  in  §  7035-17. 
1936  (39)  1231. 

§  7035-20.  Settlements. — Nothing  herein  contained  shall  be  construed  so 
as  to  prevent  settlements  made  by  and  between  the  employee  and  employer 
so  long  as  the  amount  of  compensation  and  the  time  and  manner  of  pay- 
ment are  in  accordance  with  the  provisions  of  this  article.  A  copy  of  such 
settlement  agreement  shall  be  filed  by  employer  with  and  approved  by 
the  industrial  commission. 
1936  (39)  1231. 

§  7035-21.  Payment  of  compensation — penalties  for  failure  to  pay  or  send 
proper  notices  to  commission. — Compensation  under  this  article  shall  be 
paid  periodically,  promptly,  and  directly  to  the  person  entitled  thereto, 
unless  otherwise  specifically  provided. 

(a)  The  first  installment  of  compensation  payable  under  the  terms  of 
an  agreement  shall  become  due  on  the  fourteenth  day  after  the  employer 
has  knowledge  of  the  injury  or  death,  on  which  date  all  compensation  then 
due  shall  be  paid.  Thereafter  compensation  shall  be  paid  in  installments 
weekly,  except  where  the  commission  determines  that  payment  in  install- 
ments should  be  made  monthly  or  at  some  other  period. 

(b)  The  first  installment  of  compensation  payable  under  the  terms  of  an 
award  by  the  commission,  or  under  the  terms  of  a  judgment  of  the  court 
upon  an  appeal  from  such  an  award,  shall  become  due  seven  days  from  the 
date  of  such  an  award  or  from  the  date  of  such  a  judgment  of  the  court, 
on  which  date  all  compensation  then  due  shall  be  paid.  Thereafter  compen- 
sation shall  be  paid  in  installments  weekly,  except  where  the  commission 
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determines  that  payment  in  installments  shall  be  made  monthly  or  in 
some  other  manner. 

(c)  Upon  making  the  first  payment,  and  upon  suspension  of  payment 
for  any  cause,  the  employer  shall  immediately  notify  the  commission,  in 
accordance  with  a  form  prescribed  by  the  commission,  that  payment  of 
compensation  has  begun  or  has  been  suspended,  as  the  case  may  be. 

(d)  If  any  installment  of  compensation  payable  in  accordance  with  the 
terms  of  an  agreement  approved  by  the  commission  without  an  award  is 
not  paid  within  fourteen  days  after  it  becomes  due,  as  provided  in  sub- 
division (a)  of  this  section,  or  if  any  installment  of  compensation  payable 
in  accordance  with  the  terms  of  an  award  by  the  commission  is  not  paid 
within  fourteen  days  after  it  becomes  due,  as  provided  in  subdivision  (b) 
of  this  section,  there  shall  be  added  to  such  unpaid  installment  an  amount 
equal  to  10  per  centum  thereof,  which  shall  be  paid  at  the  same  time  as, 
but  in  addition  to,  such  installment,  unless  such  non-payment  is  excused 
by  the  commission  after  a  showing  by  the  employer  that  owing  to  condi- 
tions over  which  he  had  no  control  such  installment  could  not  be  paid 
within  the  period  prescribed  for  the  payment. 

(e)  Within  sixteen  days  after  final  payment  of  compensation  has  been 
made,  the  employer  shall  send  to  the  commission  a  notice,  in  accordance 
with  a  form  prescribed  by  the  commission,  stating  that  such  final  payment 
has  been  made,  the  total  amount  of  compensation  paid,  the  name  of  the 
employee  and  of  any  other  person  to  whom  compensation  has  been  paid, 
the  date  of  the  injury  or  death,  and  the  date  to  which  compensation  has 
been  paid.  If  the  employer  fails  to  so  notify  the  commission  within  such 
time,  the  commission  shall  assess  against  such  employer  a  civil  penalty  in 
the  amount  of  $25.00. 

1936  (39)  1231. 

§  7035-22.  Rights  of  employees  of  sub-contractors — rights  and  liability  of 
contractor  and  sub-contractors. — (a)  Where  any  person  (in  this  section  re- 
ferred to  as  "owner") ,  undertakes  to  perform  or  execute  any  work  which 
is  a  part  of  his  trade,  business  or  occupation  and  contracts  with  any  other 
person  (in  this  section  referred  to  as  "subcontractor")  for  the  execution  or 
performance  by  or  under  such  subcontractor  of  the  whole  or  any  part  of 
the  work  undertaken  by  such  owner,  the  owner  shall  be  liable  to  pay  to 
any  workman  employed  in  the  work  any  compensation  under  this  article 
which  he  would  have  been  liable  to  pay  if  the  workman  had  been  imme- 
diately employed  by  him. 

Where  any  person  (in  this  section  referred  to  as  "contractor")  contracts 
to  perform  or  execute  any  work  for  another  person,  which  work  or  under- 
taking is  not  a  part  of  the  trade,  business  or  occupation  of  such  other  person 
and  contracts  with  any  other  person  (in  this  section  referred  to  as  "sub- 
contractor") for  the  execution  or  performance  by  or  under  the  subcontrac- 
tor of  the  whole  or  any  of  the  work  undertaken  by  such  contractor,  then 
the  contractor  shall  be  liable  to  pay  to  any  workman  employed  in  the  work 
any  compensation  under  this  article  which  he  would  have  been  liable  to 
pay  if  that  workman  had  been  immediately  employed  by  him. 

When  the  subcontractor,  as  the  term  is  hereinbefore  used,  in  turn  con- 
tracts with  still  another  person  (in  this  section  also  referred  to  as  "sub- 
contractor") for  the  performance  or  execution  by  or  under  such  last  sub- 


§  7035-22  Civil  Code  Page  38 

contractor  of  the  whole  or  any  part  of  the  work  undertaken  by  the  first 
subcontractor,  then  the  liability  of  the  owner  or  contractor,  as  those  terms 
are  hereinbefore  used,  shall  be  the  same  as  the  liability  imposed  by  the 
preceding  paragraphs  of  this  subsection. 

Where  compensation  is  claimed  from  or  proceedings  are  taken  against 
the  owner  or  contractor,  as  those  terms  are  hereinbefore  used,  then,  in 
the  application  of  this  article  reference  to  the  owner  or  contractor  shall  be 
substituted  for  reference  to  the  subcontractor,  except  that  the  amount  of 
compensation  shall  be  calculated  with  reference  to  the  earnings  of  the 
workman  under  the  subcontractor  by  whom  he  is  immediately  employed. 

(b)  Where  the  principal  contractor  is  liable  to  pay  compensation  under 
this  section,  he  shall  be  entitled  to  indemnity  from  any  person  who  would 
have  been  liable  to  pay  compensation  to  the  workmen  independently  of 
this  section  or  from  an  intermediate  contractor,  and  have  a  cause  of  action 
therefor. 

(c)  Nothing  in  this  section  shall  be  construed  as  preventing  a  workman 
from  recovering  compensation  under  this  article  from  a  subcontractor  in- 
stead of  from  the  principal  contractor,  but  he  shall  not  collect  from  both. 

(d)  A  principal  contractor  when  sued  by  a  workman  of  a  subcontractor 
shall  have  the  right  to  call  in  that  subcontractor  or  any  intermediate  con- 
tractor or  contractors  as  defendant  or  co-defendant. 

1936  (39)  1231. 

See  section  7035-2(b)  and  notes  there-  subcontractor,  and  hence  employee  could 

to.  not  maintain  common-law  action  for  in- 

"Owner"  refers  to  principal  contractor.  juries  sustained.  Ibid. 
— Under  provision  of  Workmen's  Com-  The  painting  of  a  water  tank  used  as 
pensation  Act  that,  where  "owner"  un-  an  integral  part  of  cotton  mill  business, 
dertakes  to  perform  work  which  is  a  for  protection  against  fire,  under  con- 
part  of  his  trade,  business,  or  occupation  tract  whereby  mill  furnished  materials 
and  contracts  with  subcontractor  for  and  retained  right  of  inspection  and  ap- 
performance  of  such  work,  owner  shall  proval,  though  contractor  would  furnish 
De  liable  to  pay  to  any  workman  em-  tools,  ropes,  and  rigging,  was  such  a 
ployed  in  the  work,  any  compensation  part  of  the  mill's  "trade,  business  or  oc- 
which  owner  would  have  been  liable  to  cupation"  as  to  constitute  the  contractor 
pay  if  workman  had  been  immediately  a  "subcontractor"  and  render  the  mill 
employed  by  owner,  the  term  "owner"  liable  for  compensation  for  death  of 
refers  to  the  principal  contractor,  and  workmen  employed  to  do  the  painting, 
the  principal  contractor  is  rendered  lia-  in  explosion  of  the  tank.  Boseman  v. 
ble  to  injured  employees  of  the  subcon-  Pacific  Mills,  193  S.  C.  479,  8  S.  E.  (2d) 
tractor.  Marchbanks  v.  Duke  Power  Co.,  878. 
190  S.  C.  336,  2  S.  E.  (2d)  825.                           Accident  to  employee  of  garage  by  ex- 

"Trade,  business  or  occupation."  —  plosion  of  engine  of  bus  belonging  to  bus 
Where  complaint  showed  that  mainten-  company,  occurred  in  course  of  work 
ance  of  power  company's  transmission  which  was  part  of  "trade,  business  or  oc- 
line  was  an  important  part  of  power  cupation"  of  bus  company,  notwithstand- 
company's  trade  or  business,  employee  ing  bus  company  maintained  its  own  re- 
of  one  who  was  employed  by  power  pair  shops  and  the  garage  was  called 
company  to  paint  company's  poles,  and  upon  to  repair  emergency  trouble  while 
was  injured  while  so  engaged,  was  en-  bus  was  on  a  trip;  hence  garage  em- 
gaged  in  "trade,  business,  or  occupation"  ployee  could  not  bring  tort  action 
of  the  power  company,  within  the  pro-  against  bus  company,  but  must  proceed 
vision  of  the  compensation  act  relating  under  workmen's  compensation  law. 
to  liability  of  a  principal  contractor  for  Berrv  v.  Atlantic  Greyhound  Lines,  Inc., 
injuries    sustained    by    employees    of    a  114  F.   (2d)  255,   30  F.   S.   188. 

§  7035-23.     Priority  of  rights  of  compensation. — All  rights  of  compensation 
granted  by  this  article  shall  have  the  same  preference  or  priority  for  the 
whole  thereof  against  the  assets  of  the  employer  as  is  allowed  by  law  for 
any  unpaid  wages  for  labor. 
1936  (39)  1231. 
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§  7035-24.  Claims  for  compensation  not  assignable — compensation  exempt 
from  creditors'  claims  and  taxes — employee  not  to  pay  for  benefits  here- 
under— penalty  for  employer  deduct  funds  for  benefits — employee  cannot 
waive  benefits. — No  claim  for  compensation  under  this  article  shall  be  as- 
signable, and  all  compensation  and  claims  therefor  shall  be  exempt  from  all 
claims  of  creditors  and  from  taxes. 

No  agreement  by  an  employee  to  pay  any  portion  of  premium  paid  by 
his  employer  to  a  carrier  or  to  contribute  to  a  benefit  fund  or  department 
maintained  by  such  employer  for  the  purpose  of  providing  compensation 
or  medical  services  and  supplies  as  required  by  this  article  shall  be  valid, 
and  any  employer  who  makes  a  deduction  for  such  purpose  from  the  pay 
of  any  employee  entitled  to  the  benefits  of  this  article  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  more  than  $500.00. 

No  agreement  by  an  employee  to  waive  his  rights  to  compensation  under 
this  article  shall  be  valid. 

1936  (39)  1231. 

§  7035-25.     Accidents — injured  employee,  or  representative  give  notice. — 

Every  injured  employee  or  his  representative  shall  immediately  on  the 
occurrence  of  an  accident,  or  as  soon  thereafter  as  practicable,  give  or 
cause  to  be  given  to  the  employer  a  written  notice  of  the  accident,  and 
the  employee  shall  not  be  entitled  to  physician's  fees  nor  to  any  compensa- 
tion which  may  have  accrued  under  the  terms  of  this  article  prior  to  the 
giving  of  such  notice,  unless  it  can  be  shown  that  the  employer,  his  agent 
or  representative,  had  knowledge  of  the  accident,  or  that  the  party  required 
to  give  such  notice  had  been  prevented  from  doing  so  by  reason  of  physical 
or  mental  incapacity,  or  the  fraud  or  deceit  of  some  third  person;  but  no 
compensation  shall  be  payable  unless  such  written  notice  is  given  within 
thirty  days  after  the  occurrence  of  the  accident  or  death,  unless  reasonable 
excuse  is  made  to  the  satisfaction  of  the  industrial  commission  for  not  giv- 
ing such  notice,  and  the  commission  is  satisfied  that  the  employer  has  not 
been  prejudiced  thereby. 
1936  (39)  1231. 

§  7035-26.  Notice  of  accident — content — service. — The  notice  provided  in 
the  foregong  section  shall  state  in  ordinary  language  the  name  and  address 
of  the  employee,  the  time,  place,  nature,  and  cause  of  the  accident,  and 
of  the  resulting  injury  or  death;  and  shall  be  signed  by  the  employee  or  by 
a  person  on  his  behalf,  or  in  the  event  of  his  death,  by  any  one  or  more 
of  his  dependents,  or  by  a  person  in  their  behalf. 

No  defect  or  inaccuracy  in  the  notice  shall  be  a  bar  to  compensation 
unless  the  employer  shall  prove  that  his  interest  was  prejudiced  thereby, 
and  then  only  to  such  extent  as  the  prejudice. 

Said  notice  shall  be  given  personally  to  the  employer  or  any  of  his  agents 
upon  whom  a  summons  in  civil  action  may  be  served  under  the  laws  of  the 
State,  or  may  be  sent  by  registered  letter  addressed  to  the  employer  at  his 
last  known  residence  or  place  of  business. 

1936  (39)  1231. 

§  7035-27.     Claims. 
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(1)  File  within  one  year  of  accident  or  death. — The  right  to  compensation 
under  this  article  shall  be  forever  barred  unless  a  claim  is  filed  with  the 
industrial  commission  within  one  year  after  the  accident,  and  if  death 
results  from  the  accident,  unless  a  claim  be  filed  with  the  commission 
within  one  year  thereafter. 

(2)  Sue  claims  adjudged  without  jurisdiction  of  commission  within  one 
year  after  final  judgment. — If  any  claim  for  compensation  is  hereafter 
made  upon  the  theory  that  such  claim,  or  the  injury  upon  which  said  claim 
is  based,  is  within  the  jurisdiction  of  the  industrial  commission  under  the 
provisions  of  this  article  and  if  the  commission,  or  the  Supreme  Court  on 
appeal,  shall  adjudge  that  such  claim  is  not  within  the  article,  claimant, 
or  if  he  dies  his  personal  representative,  shall  have  one  year  after  the 
rendition  of  a  final  judgment  in  the  case  within  which  to  commence  an 
action  at  law. 

1936  (39)  1231. 

§  7035-28.  Medical,  hospital,  surgical,  etc.,  treatment  and  supplies — arti- 
ficial members. — Medical,  surgical,  hospital,  and  other  treatment,  includ- 
ing medical  and  surgical  supplies  as  may  reasonably  be  required,  from  a 
period  not  exceeding  ten  weeks  from  date  of  injury  to  effect  a  cure  or  give 
relief  and  for  such  additional  time  as  in  the  judgment  of  the  commission 
will  tend  to  lessen  the  period  of  disability,  and  in  addition  thereto  such 
original  artificial  members  as  may  be  reasonably  necessary  at  the  end  of 
the  healing  period  shall  be  provided  by  the  employer.  In  case  of  a  contro- 
versy arising  between  employer  and  employee,  the  industrial  commission 
may  order  such  further  medical,  surgical,  hospital,  or  other  treatment  as 
may  in  the  discretion  of  the  commission  be  necessary.  During  the  whole 
or  any  part  of  the  remainder  of  disability  resulting  from  the  injury  the  em- 
ployer may,  at  his  own  option,  continue  to  furnish  or  cause  to  be  furnished, 
free  of  charge  to  the  employee,  and  the  employee  shall  accept  an  attending 
physician,  unless  otherwise  ordered  by  the  industrial  commission,  and  in 
addition  such  surgical  and  hospital  service  and  supplies  as  may  be  deemed 
necessary  by  said  attending  physician  or  the  industrial  commission.  The 
refusal  of  the  employee  to  accept  any  medical,  hospital,  surgical  or  other 
treatment  when  provided  by  the  employer,  or  ordered  by  the  industrial 
commission,  shall  bar  said  employee  from  further  compensation  until  such 
refusal  ceases,  and  no  compensation  shall  at  any  time  be  paid  for  the  period 
of  suspension  unless  in  the  opinion  of  the  industrial  commission  the  cir- 
cumstances justified  the  refusal,  in  which  case  the  industrial  commission 
may  order  a  change  in  the  medical  or  hospital  service.  If  in  an  emergency 
on  account  of  the  employer's  failure  to  provide  the  medical  care  as  herein 
specified  a  physician  other  than  provided  by  the  employer  is  called  to 
treat  the  injured  employee,  the  reasonable  cost  of  such  service  shall  be 
paid  by  the  employer  if  ordered  so  to  do  by  the  industrial  commission. 
1936  (39)  1231. 

§  7035-29.     Liability  of  employer  for  such  treatment  —  malpractice.  —  The 

pecuniary  liability  of  the  employer  for  medical,  surgical,  hospital  service 
or  other  treatment  required,  when  ordered  by  the  commission,  shall  be  lim- 
ited to  such  charges  as  prevail  in  the  same  community  for  similar  treat- 
ment of  injured  persons  of  a  like  standard  of  living  when  such  treatment 
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is  paid  for  by  the  injured  person,  and  the  employer  shall  not  be  liable  in 
damages  for  malpractice  by  a  physician  or  surgeon  furnished  by  him  pur- 
suant to  the  provisions  of  this  section,  but  the  consequences  of  any  such 
malpractice  shall  be  deemed  part  of  the  injury  resulting  from  the  accident 
and  shall  be  compensated  for  as  such. 
1936  (39)  1231. 

§  7035-30.  Examination  of  injured — facts  learned  by  doctors  not  privileged 
— autopsy. — After  an  inquiry,  and  so  long  as  he  claims  compensation,  the 
employee,  if  so  requested  by  his  employer  or  ordered  by  the  industrial 
commisison,  shall  submit  himself  to  examination,  at  reasonable  times  and 
places,  by  a  duly  qualified  physician  or  surgeon  designated  and  paid  by  the 
employer  or  the  industrial  commission.  The  employee  shall  have  the  right 
to  have  present  at  such  examination  any  duly  qualified  physician  or  sur- 
geon provided  and  paid  by  him.  No  fact  communicated  to  or  otherwise 
learned  by  any  physician  or  surgeon  who  may  have  attended  or  examined 
the  employee,  or  who  may  have  been  present  at  any  examination,  shall 
be  privileged,  either  in  hearings  provided  for  by  this  article  or  any  action 
at  law  brought  to  recover  damages  against  any  employer  who  may  have 
accepted  the  compensation  provisions  of  this  article.  If  the  employee  re- 
fuses to  submit  himself  to  or  in  any  way  obstructs  such  examination  re- 
quested by  and  provided  for  by  the  employer,  his  right  to  compensation 
and  his  right  to  take  or  prosecute  any  proceedings  under  this  article  shall 
be  suspended  until  such  refusal  or  objection  ceases,  and  no  compensation 
shall  at  any  time  be  payable  for  the  period  of  compensation,  unless  in  the 
opinion  of  the  industrial  commission  the  circumstances  justify  the  refusal, 
or  obstruction.  The  employer,  or  the  industrial  commission,  shall  have 
the  right  in  any  case  of  death  to  require  an  autopsy  at  the  expense  of  the 
party  requesting  the  same. 
1936  (39)  1231. 

Section    mandatory.    —    Provision    of  Insurance  carrier  has  right  to  invoke 

Workmen's  Compensation  Act  that  if  section. — Insurance  carrier,  which  was 
compensation  claimant  refuses  to  submit  duly  authorized  agent  and  representa- 
to  physical  examination  requested  and  tive  of  employer,  had  authority  to  make 
provided  for  by  employer,  the  claimant's  request  for  physical  examination  of  in- 
right  to  compensation  shall  be  suspend-  jured  compensation  claimant  pursuant 
ed  until  the  refusal  or  objection  ceases,  to  provision  of  Workmen's  Compensa- 
is  "mandatory."  Hill  v.  Skinner,  195  S.  tion  Act  requiring  a  claimant  to  submit 
C.  330,  11  S.  E.  (2d)  386.  to  physical  examination  if  requested  by 
Failure  to  apply  to  commission  for  ap-  his  employer.  Hill  v.  Skinner  195  S.  C. 
pointment   of  physician   does   not   make  330,  11  S.  E.  (2d)  386. 

section  inapplicable.  —  Where  compensa-  Intention  of  claimant  to  bring  tort 
tion  claimant  refused  to  submit  to  physi-  action  does  not  relieve  him  from  corn- 
eal examination  as  requested  by  em-  pliance.  —  The  fact  that  compensation 
ployer's  insurance  carrier,  fact  that  pro-  claimant  intended  to  institute  an  action 
vision  of  Workmen's  Compensation  Act  against  a  third  party  for  injuries  sus- 
authorizing  Industrial  Commission  to  tained  by  claimant  did  not  justify  his 
appoint  physician  to  make  necessary  refusal  to  submit  to  physical  examina- 
physical  examination  of  a  claimant  was  tion  at  request  of  insurance  carrier,  so 
not  invoked,  and  that  commission  made  as  to  relieve  claimant  from  operation 
no  order  for  examination  of  claimant,  of  statute  providing  that  compensation 
did  not  relieve  him  from  Operation  of  should  be  suspended  during  period  in 
provision  of  the  act  that  compensation  which  a  claimant  refuses  to  submit  to  a 
shall  be  suspended  during  time  of  a  requested  physical  examination.  Hill  v. 
claimant's  refusal  to  submit  to  physical  Skinner,  195  S.  C.  330,  11  S.  E.  (2d)  386. 
examination  in  view  of  provision  of  the  Nor  fact  that  he  had  not  filed  written 
act  requiring  claimant  to  submit  to  phy-  claim. — The  fact  that  at  time  compensa- 
sical  examination  if  requested  by  his  tion  claimant  was  requested  by  insur- 
employer.  Hill  v.  Skinner,  195  S.  C.  330,  ance  carrier  to  submit  to  physical  ex- 
11    S.  E.    (2d)   386.  amination  the  claimant  had  not  filed  a 
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written  claim  for  compensation  did  not  not  excuse  refusal  of  the  request,  so  as 
relieve  claimant  from  statutory  duty  to  to  relieve  claimant  from  operation  of 
submit  to  the  examination.  Hill  v.  Skin-  statute  providing  that  claimant's  right 
ner,  195  S.  C.  330,  11  S.  E.  (2d)  386.  to  compensation  should  be  suspended 
Nor  delay  in  requiring  examination. —  during  time  he  refuses  to  submit  to 
The  fact  that  physical  examination  of  physical  examination  requested  by  em- 
compensation  claimant  who  was  injured  ployer.  Hill  v.  Skinner,  195  S.  C.  330,  11 
on  or  about  May  26,  1938,  was  not  re-  S.  E.  (2d)  386. 
quested   until  about  October,    1938,   did 

§  7035-31.  Commencement  of  compensation. — No  compensation  shall  be 
allowed  for  the  first  three  calendar  days  of  disability  resulting  from  an 
injury,  except  the  benefits  provided  for  in  section  7035-28:  provided,  how- 
ever, that  in  case  the  injury  results  in  disability  of  more  than  fourteen  (14) 
days,  the  compensation  shall  be  allowed  from  the  date  of  the  disability. 
1936  (39)  1231;  1937  (40)  613. 

§  7035-32.  Total  disability — rate  of  compensation. — Where  the  incapacity 
for  work  resulting  from  the  injury  is  total,  the  employer  shall  pay,  or 
cause  to  be  paid,  as  hereinafter  provided,  to  the  injured  employee  during 
such  total  disability,  a  weekly  compensation  equal  to  sixty  (60)  per  centum 
of  his  average  weekly  wages,  but  not  more  than  twenty-five  dollars,  nor 
less  than  five  dollars,  a  week;  and  in  no  case  shall  the  period  covered  by 
such  compensation  be  greater  than  five  hundred  weeks,  nor  shall  the  total 
amount  of  all  compensation  exceed  six  thousand  ($6,000.00)  dollars. 
1936  (39)  1231;  1937  (40)  613. 

Bodily  disfigurement,  when  shown  to  When,  in  consequence  of  accident,  to- 

effect   an  employee's   earning  power,   is  tal  and   permanent  disability  is  shown, 

an  element  of  compensation  as  specifical-  and  award  is  made  therefor  as  provided 

ly  provided  in  the  Workmen's  Compen-  by    the    Workmen's    Compensation    Act, 

sation  Act,  to  the  extent  therein  covered.  a    further    award    for    bodily    disfigure- 

Burnette  v.  Startex  Mills,  195  S.  C.  118,  ment  is  unauthorized.  Ibid. 
10  S.  E.    (2d)   164. 

§  7035-33.  Partial  disability — rate  of  compensation. — Except  as  otherwise 
provided  in  the  next  section  hereafter,  where  the  incapacity  for  work  re- 
sulting from  the  injury  is  partial,  the  employer  shall  pay,  or  cause  to  be 
paid,  as  hereinafter  provided,  to  the  injured  employee  during  such  disabil- 
ity, a  weekly  compensation  equal  to  sixty  (60)  per  centum  of  the  difference 
between  his  average  weekly  wages  before  the  injury  and  the  average 
weekly  wages  which  he  is  able  to  earn  thereafter,  but  not  more  than  twenty- 
five  ($25.00)  dollars  a  week,  and  in  no  case  shall  the  period  covered  by  such 
compensation  be  greater  than  three  hundred  weeks  from  the  date  of  in- 
jury. In  case  the  partial  disability  begins  after  a  period  of  total  disability, 
the  latter  period  shall  be  deducted  from  the  maximum  period  herein  al- 
lowed for  partial  disability. 
1936  (39)  1231;  1937  (40)  613. 

§  7035-34.  Schedule  of  disability  for  certain  injuries. — In  cases  included 
by  the  following  schedule,  the  disability  in  each  case  shall  be  deemed  to 
continue  for  the  period  specified,  and  the  compensation  so  paid  for  such 
injury  shall  be  specified  therein,  to-wit: 

(a)  For  the  loss  of  a  thumb  sixty    (60%)   per  centum  of  the  average 
weekly  wages  during  sixty  (60)  weeks. 

(b)  For  the  loss  of  a  first  finger,  commonly  called  the  index  finger,  sixty 
(60  % )  per  centum  of  average  weekly  wages  during  thirty-five  (35)  weeks. 
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(c)  For  the  loss  of  a  second  finger,  sixty  (60  % )  per  centum  of  average 
weekly  wages  during  thirty  (30)  weeks. 

(d)  For  the  loss  of  a  third  finger,  sixty  (60',<  )  per  centum  of  average 
weekly  wages  during  twenty  (20)  weeks. 

(e)  For  the  loss  of  a  fourth  finger,  commonly  called  the  little  finger, 
sixty  (60%)  per  centum  of  average  weekly  wages  during  fifteen  (15) 
weeks. 

(f)  The  loss  of  the  first  phalange  of  the  thumb  or  any  finger  shall  be 
considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb  or  finger,  and 
the  compensation  shall  be  for  one-half  the  periods  of  time  above  specified. 

(g)  The  loss  of  more  than  one  phalange  shall  be  considered  the  loss  of 
the  entire  finger  or  thumb:  provided,  however,  that  in  no  case  shall  the 
amount  received  for  more  than  one  finger  exceed  the  amount  provided  in 
this  schedule  for  the  loss  of  a  hand. 

(h)  For  the  loss  of  a  great  toe,  sixty  (60%)  per  centum  of  the  average 
weekly  wages  during  thirty  (30)  weeks. 

(j)  For  the  loss  of  one  of  the  toes  other  than  a  great  toe,  sixty  (60%) 
per  centum  of  the  average  weekly  wages  during  ten   (10)  weeks. 

(k)  The  loss  of  the  first  phalange  of  any  toe  shall  be  considered  to  be 
equal  to  the  loss  of  one-half  of  such  toe,  and  the  compensation  shall  be 
for  one-half  the  periods  of  time  above  specified. 

(1)  The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss 
of  the  entire  toe. 

(m)  For  the  loss  of  a  hand,  sixty  (60%)  per  centum  of  the  average 
weekly  wages  during  one  hundred  fifty  (150)  weeks. 

(n)  For  the  loss  of  an  arm,  sixty  (60';;  )  per  centum  of  average  weekly 
wages  during  two  hundred  (200)  weeks. 

(o)  For  the  loss  of  a  foot,  sixty  (60%)  per  centum  of  average  weekly 
wages  during  one  hundred  twenty-five  (125)  weeks. 

(p)  For  the  loss  of  a  leg,  sixty  (60  % )  per  centum  of  average  weekly 
wages  during  one  hundred  and  seventy-five   (175)  weeks. 

(q)  For  the  loss  of  an  eye,  sixty  (60 %  )  per  centum  of  average  wages 
during  one  hundred  (100)  weeks. 

(r)  The  loss  of  both  hands,  or  both  arms,  or  both  feet,  or  both  legs,  or 
both  eyes,  or  any  two  thereof  shall  constitute  total  and  permanent  disabil- 
ity, to  be  compensated  according  to  the  provisions  of  §  7035-32. 

(s)  For  the  complete  loss  of  hearing  in  one  ear,  sixty  (60  % )  per  centum 
of  average  wages  during  seventy  (70)  weeks;  for  the  complete  loss  of  hear- 
ing in  both  ears,  sixty  (60  %  )  per  centum  of  average  wages  during  one 
hundred  fifty  (150)  weeks. 

(t)  Total  loss  of  use  of  a  member  or  loss  of  vision  of  an  eye  shall  be 
considered  as  equivalent  to  the  loss  of  such  member  or  eye.  The  compen- 
sation for  partial  loss  of  or  for  partial  1-jss  of  use  of  a  member  or  for 
partial  loss  of  vision  of  an  eye  shall  be  ouch  proportion  of  the  payments 
above  provided  for  total  loss  as  such  partial  loss  bears  to  total  loss.  Loss  of 
both  arms,  hands,  legs,  or  vision  in  both  eyes  shall  be  deemed  permanent 
total  disability,  and  shall  be  compensated  under  §  7035-32. 

In  case  of  serious  facial  or  head  disfigurement,  the  industrial  commission 
shall  award  proper  and  equitable  compensation  not  to  exceed  $2,500.00. 

The  weekly  compensation  payments  referred  to  in  this  section  shall  all 
be  subject  to  the  same  limitations  as  to  maximum  and  minimum  as  set  out 
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in  section  7035-32:  provided,  however,  that  the  foregoing  schedule  of  com- 
pensation shall  not  be  deemed  to  apply  and  compensate  for  serious  disfigure- 
ment resulting  from  any  injury  to  any  employee  received  while  in  and 
about  the  duties  of  his  employment,  and  provided,  further,  that  the  indus- 
trial commission  created  by  this  article  shall  have  power  and  authority  to 
make  and  award  a  reasonable  compensation  for  any  serious  bodily  disfigure- 
ment received  by  an  employee  within  the  meaning  of  this  article,  not  to 
exceed  twenty-five  hundred  ($2,500.00)  dollars,  and,  provided,  further,  that 
disfigurement  shall  also  include  the  loss  or  serious  or  permanent  injury  of 
any  member  or  organ  of  the  body  for  which  no  compensation  is  payable 
under  the  schedule  of  specific  injuries  set  out  in  this  section.  And,  provided, 
further,  that  in  cases  of  bodily  disfigurement  it  shall  not  be  necessary  for 
the  employee  to  prove  that  disfigurement  handicaps  him  in  retaining  or 
procuring  employment,  or  that  it  interferes  with  his  earning  capacity. 
1936  (39)  1231;  1937  (40)  613;  1941  (42)  221. 


See  section  7035-63  and  notes  thereto 
as  to  conclusiveness  of  commission's  find- 
ings of  fact  on  appeal. 

The  statute  providing  for  compensa- 
tion for  serious  facial  disfigurement  is 
mandatory.  Poole  v.  Saxon  Mills,  192 
S.  C.  339,  6  S.  E.  (2d)  761. 

"Disfigurement"  defined.  —  Under  sta- 
tute providing  compensation  for  serious 
facial  disfigurement,  word  "disfigure- 
ment"' is  that  which  impairs  or  injures 
the  beauty,  symmetry,  or  appearance  of 
a  person  or  thing,  that  which  renders 
unsightly  misshapen  or  imperfect  or  de- 
forms in  some  manner  or  a  change  of 
external  form  to  the  worse.  Poole  v. 
Saxon  Mills,  192  S.  C.  339,  6  S.  E.  (2d) 
761. 

"Serious"  defined. — Under  statute  pro- 
viding for  compensation  for  serious 
facial  disfigurement,  the  word  "serious" 
was  used  in  the  sense  that  the  disfigure- 
ment should  be  more  than  slight  and 
partaking  of  permanency.  Poole  v.  Sax- 
on Mills,  192  S.  C.  339,  6  S.  E.  (2d)  761. 

Application.  —  Evidence  warranted 
award  of  compensation  on  ground  that 
workman  who  sustained  a  scar  and  de- 
pression extending  from  above  eye  about 
three  inches  into  the  scalp,  which  scar 
was  visible  at  a  distance  of  several  feet 
and  attracted  the  attention  of  others,  suf- 
fered "serious  facial  disfigurement" 
within  statute  authorizing  compensation 
for  such  disfigurement.  Poole  v.  Saxon 
Mills,   192  S.  C.  339,  6  S.  E.   (2d)  761. 

Disfigurement  bear  relationship  io 
earning  power.  —  "Serious  bodily  dis- 
figurement" for  which  compensation 
may  be  awarded  under  the  Workmen's 
Compensation  Act  must  bear  a  definite 
relationship  to  earning  power.  Stone  v. 
Ware  Shoals  Mfg.  Co.  et  al.,  192  S.  C. 
459,  7.  S.  E.  (2d)  226. 

The  criterion  of  injured  employee's 
right  to  compensation  under  Workmen's 
Compensation  Act  is  whether  his  injury 
lessened  his  earning  capacity  and  de- 
prived him  wholly  or  partly  of  power  to 


obtain  employment.  Manning  v.  Gossett 
Mills  et  al,  192  S.  C.  262,  6  S.  E.  (2d) 
256. 

As  used  in  the  Workmen's  Compensa- 
tion Act  providing  compensation  for 
"serious  bodily  disfigurement,"  the  word 
"serious"  connotes  that  the  disfigurement 
should  be  much  more  than  slight,  and 
partaking  of  permanency  and  "disfigure- 
ment" means  that  which  renders  un- 
sightly, misshapen,  imperfect  or  deform- 
ed in  some  manner.  Stone  v.  Ware 
Shoals  Mfg.  Co.  et  al.,  192  S.  C.  459,  7 
S.  E.   (2d)  226. 

"Serious  bodily  disfigurement,"  for 
which  Workmen's  Compensation  Act  au- 
thorizes award  of  compensation,  is  not 
limited  to  disfigurement  affecting  head 
and  face,  but  does  not  include  disfigure- 
ment of  other  members  of  body,  if  it 
does  not  handicap  claimant  in  obtain- 
ing employment.  Manning  v.  Gossett 
Mills  et  al.,  192  S.  C.  262,  6  S.  E.  (2d) 
256. 

The  section  of  Workmen's  Compensa- 
tion Act,  specifying  members  of  body, 
for  injuries  to  which  compensation  must 
be  allowed,  was  intended  to  compensate 
workman  for  loss  of  earning  capacity 
because  of  injury  sustained.  Manning  v. 
Gossett  Mills  et  al.,  192  S.  C.  262,  6  S.  E. 
(2d)    256. 

The  industrial  commission  has  power 
to  award  compensation  to  an  employee 
for  specific  loss  of  a  member  and  also 
compensation  for  disfigurement  of  same 
member.  Murdaugh  v.  Robert  Lee  Const. 
Co.,  185  S.  C.  497,  194  S.  E.  447. 

But  when,  in  consequence  of  accident, 
total  and  permanent  disability  is  shown, 
and  award  is  made  therefor  as  provided 
by  the  Workmen's  Compensation  Act, 
a"  further  award  for  bodily  disfigure- 
ment is  unauthorized.  Burnette  v.  Star- 
tex  Mills,  195  S.  C.  118,  10  S.  E.  (2d) 
164. 

Illustrations. — Where  it  appeared  that 
scar  on  inside  of  employee's  forearm 
resulting  from  operation  was  five  inches 
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long  and.  with  stitch  wounds,  possibly  impairs  or  injures  the  beauty,  symmetry, 
a  half  inch  wide,  that  scar  on  other  side  or  appearance  of  a  person  or  thing;  that 
was  perhaps  two  inches  long  and  half  which  renders  unsightly,  misshapen,  .or 
inch  wide,  that  employee  had  scars  imperfect,  or  deforms  in  some  manner, 
on  his  legs,  that  scars  on  employee's  Murdaugh  v.  Robert  Lee  Const.  Co.,  185 
body  were  not  ordinarily  visible,  that  S.  C.  497;  194  S.  E.  447. 
employee  was  not  handicapped  by  rea-  Finding  of  fact  conclusive. — A  finding 
son  of  disfigurement  in  procuring  em-  as  a  fact  by  the  full  industrial  commis- 
ployment  and  that  his  earning  capacity  sion  that  disfigurement  suffered  by  em- 
had  not  been  lessened  thereby,  the  em-  ployee  is  not  such  a  serious  disfigure- 
ployee  was  not  entitled  to  compensation  ment  as  is  contemplated  by  statute  per- 
for  "serious  bodily  disfigurement."  Stone  mitting  award  for  disfigurement  is  final 
v.  Ware  Shoals  Mfg.  Co  et  al.,  192  S.  C.  and  Supreme  Court  is  bound  by  it. 
459,  7  S.  E.  (2d)  226.  Murdaugh  v.  Robert  Lee  Const.  Co.,  185 

An  injured  employee  was  not  entitled  S.  C.  497;  194  S.  E.  447. 
to  compensation  under  Workmen's  Com-  An  employer  and  workmen's  compen- 

pensation    Act    for    "serious    bodily    dis-  sation   insurance  carrier   were   not   enti- 

figurement"    because   of   loss    of   testicle  tied  to  recover  sum  voluntarily  paid  by 

removed  by  physical  operation  as  result  them  to  injured  employee  in  settlement 

of  injurv.   Manning  v.  Gossett  Mills  et  of    claim    for    serious    bodily    disfigure- 

al,  192  S.  C.  262,  6  S.  E.  (2d)  256.  ment,  for  which  Supreme  Court  subse- 

Where  an  employee  sustains  facial  or  quently  found  that  he  was  not  entitled 

head  disfigurement,  it  is  mandatory  duty  to  compensation  on  appeal   from  judg- 

of  industrial  commission  to  award  com-  ment  affirming  Industrial  Commission's 

pensation,  but  in  the  case  of  bodily  dis-  order    affirming    single    commissioner's 

figurement  other  than  to  face  or  head,  award  of  larger  sum  therefor.  Manning 

the  commission   is  given  by  statute  the  v.  Gossett  Mills  et  al.,   192  S.   C.   262,   6 

discretion  to  award  compensation;  "dis-  S.  E.  (2d)  256. 
figurement"  being  defined  as  that  which 

§  7035-35.     Compensation  of   injured  employee   refusing  employment. — If 

an  injured  employee  refuses  employment  procured  for  him  suitable  to  his 
capacity  and  approved  by  the  industrial  commission  he  shall  not  be  en- 
titled to  any  compensation  at  any  time  during  the  continuance  of  such 
refusal. 

1936  (39)  1231. 

§  7035-36.  Employees  previously  disabled. — -If  an  employee  has  a  perma- 
nent disability  or  has  sustained  a  permanent  injury  in  service  in  the  army 
or  navy  of  the  United  States,  or  in  another  employment  other  than  that  in 
which  he  received  a  subsequent  permanent  injury  by  accident,  such  as 
specified  in  §  7035-34,  he  shall  be  entitled  to  compensation  only  for  the 
degree  of  disability  which  would  have  resulted  from  the  later  accident  if 
the  earlier  disability  or  injury  had  not  existed. 
1936  (39)  1231. 

§  7035-37.  Compensation  of  employee  injured  while  drawing  compensa- 
tion for  previous  disability. — If  an  employee  receives  an  injury  for  which 
compensation  is  payable,  while  he  is  still  receiving  or  entitled  to  compen- 
sation for  a  previous  injury  in  the  same  employment,  he  shall  not  at  the 
same  time  be  entitled  to  compensation  for  both  injuries,  unless  the  later 
injury  be  a  permanent  injury  such  as  specified  in  §  7035-34;  but  he  shall  be 
entitled  to  compensation  for  that  injury  and  from  the  time  of  that  injury 
which  will  cover  the  longest  period  and  the  largest  amount  payable  under 
this  article. 
1936  (39)  1231. 

§  7035-38.  Compensation  of  employee  receiving  permanent  injury  after 
sustaining  another  permanent  injury  in  same  employment — compensation 
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for  total  permanent  disability  incurred  after  previous  permanent  partial 
disability. — If  any  employee  receives  a  permanent  injury  as  specified  in 
section  7035-34,  after  having  sustained  another  permanent  injury  in  the 
same  employment,  he  shall  be  entitled  to  compensation  for  both  injuries, 
but  the  total  compensation  shall  be  paid  by  extending  the  period  and  not 
by  increasing  the  amount  of  weekly  compensation,  and  in  no  case  exceed- 
ing five  hundred  weeks. 

If  an  employee  has  previously  incurred  permanent  partial  disability 
through  the  loss  of  a  hand,  arm,  foot,  leg  or  eye,  and  by  subsequent  acci- 
dent incurs  total  permanent  disability  through  the  loss  of  another  member, 
the  employer's  liability  is  for  the  subsequent  injury  only. 

1936  (39)  1231. 

$  7035-39.  Certain  employees  injured  while  employed  out  of  State  receive 
compensation. — Where  an  accident  happens  while  the  employee  is  em- 
ployed elsewhere  than  in  this  State  which  would  entitle  him  or  his  de- 
pendents to  compensation  if  it  had  happened  in  this  State,  the  employee 
or  his  dependents  shall  be  entitled  to  compensation,  if  the  contract  of  em- 
ployment was  made  in  this  State,  if  the  employer's  place  of  business  is  in 
this  State,  and  if  the  residence  of  the  employee  is  in  this  State;  provided 
his  contract  of  employment  was  not  expressly  for  service  exclusively  out- 
side of  the  State:  provided,  however,  if  an  employee  shall  receive  com- 
pensation or  damages  under  the  laws  of  any  other  State  nothing  herein 
contained  shall  be  construed  so  as  to  permit  a  total  compensation  for  the 
same  injury  greater  than  is  provided  for  in  this  article. 
1936  (39)  1231. 

The    state   industrial  commission   had  for  compensation  under  South  Carolina 

jurisdiction    over    subjct    matter    of,    as  Workmen's  Compensation  Act  for  death 

well    as    parties    to,    proceeding    for    re-  of  Georgia   resident,   employed  by   resi- 

covery  cf  compensation  for  injuries  sus-  dent  of  such  state  under  contract  made 

tained  in  state  by  one  employed  there-  therein,     while     temporarily     in     South 

in   by  nonresident   to   work  on  jobs   in  Carolina     in     course     of     employment, 

state   while   taking  tractor  from   such   a  Knight  v.  Shepherd,  191  S.  C.  452,  4  S.  E. 

job  to  be  repaired.  Bannister  v.   Shep-  (2d)   906. 

herd  et  al.,  191  S.  C.  165,  4  S.  E.  (2d)  7.  See  also.  Ham  v.  Mullins  Lumber  Co., 

The    South    Carolina    industrial    com-  193  S.  C.  67,  7  S.  E.   (2d)  712. 
mission  has  jurisdiction  to  pass  on  claim 

§  7035-40.  Payment  of  compensation  when  employee  injured  dies. — When 
an  employee  receives  or  is  entitled  to  compensation  under  this  article  for 
an  injury  covered  by  §  7035-34,  and  dies  from  any  other  cause  than  the 
injury  for  which  he  was  entitled  to  compensation,  payment  of  the  unpaid 
balance  of  compensation  shall  be  made  to  his  next  of  kin  dependent  upon 
him  for  support,  in  lieu  of  the  compensation  the  employee  would  have 
been  entitled  to  had  he  lived:  provided,  however,  that  if  the  death  is  due 
to  a  cause  that  is  compensable  under  this  article,  and  the  dependents  of 
such  employee  are  awarded  compensation  therefor,  all  right  to  unpaid 
compensation  provided  by  this  section  shall  cease  and  determine. 
1936  (39)  1231. 

Evidence  sustained  finding  of  full  in-  caused,    contributed    to,    or    accelerated 

dustrial   commission  that  death  of  em-  by  the   accidental   injury.   McDonald   v. 

ployee  was  solely  due  to  a  disease  ex-  Falmetto  Theatres,  196  S.  C.  460,  13  S.  E. 

isti'ng  before  accidental  injury  in  course  (2d)   602. 
of  employment,  and  that  death  was  not 
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§  7035-41.  Methods  of  paying  compensation  when  employee's  death  re- 
sults proximately  from  accident — payment  to  aliens. — If  death  results  prox- 
imately from  the  accident  and  within  two  years  thereafter,  or  while  total 
disability  still  continues,  and  within  six  years  after  the  accident,  the  em- 
ployer shall  pay  for  or  cause  to  be  paid,  subject,  however,  to  the  provisions 
of  the  other  sections  of  this  article  in  one  of  the  methods  hereinafter  pro- 
vided, to  the  dependents  of  the  employee,  wholly  dependent  upon  his  earn- 
ings for  support  at  the  time  of  accident,  a  weekly  payment  equal  to  sixty 
(60'  i )  per  cent  of  his  weekly  wages,  but  not  more  than  twenty-five  ($25.00) 
dollars,  nor  less  than  five  ($5.00)  dollars,  a  week  for  a  period  of  three  hundred 
and  fifty  weeks  from  the  date  of  the  injury,  and  burial  expenses  not  exceed- 
ing two  hundred  ($200.00)  dollars.  If  the  employee  leaves  dependents  only 
partly  dependent  upon  his  earnings  for  support  at  time  of  the  injury,  the 
weekly  compensation  to  be  paid,  as  aforesaid,  shall  equal  the  same  propor- 
tion of  the  weekly  payments  for  the  benefit  of  persons  wholly  dependent 
as  the  amount  contributed  by  the  employee  to  such  partial  dependence 
bears  to  the  annual  earnings  of  the  deceased  at  the  time  of  his  injury. 
When  weekly  payments  have  been  made  to  an  injured  employee  before 
his  death,  the  compensation  to  dependents  shall  begin  from  the  date  of  the 
last  of  such  payments,  but  shall  not  continue  more  than  three  hundred  and 
fifty  weeks  from  the  date  of  the  injury.  Compensation  under  this  article 
r.o  aliens  not  residents  (or  about  to  become  non-residents)  of  the  United 
States  or  Canada  shall  be  the  same  in  amount  as  provided  for  residents, 
except  that  dependents  in  any  foreign  country  shall  be  limited  to  surviving 
wife  and  child  or  children,  or  if  there  be  no  surviving  wife  or  child,  or 
children,  to  surviving  father  or  mother  whom  the  employee  has  supported, 
either  wholly  or  in  part  for  the  period  of  three  years  prior  to  the  date  of 
the  injury,  and  except  that  the  commission  may,  at  its  option,  or  upon 
the  application  of  the  insurance  carrier  shall,  commute  all  future  install- 
ments of  compensation  to  be  paid  to  such  aliens  by  paying  or  causing  to  be 
paid  to  them  one-half  of  the  commuted  amount  of  such  future  installments 
of  compensation  as  determined  by  the  commission. 
1936  (39)  1231;  1937  (40)  613. 

See  §  7035-2(e)  and  notes  thereto  for  ley  et  al  v.  Robert  Lee,  Inc.,  197  S    C 

definition   of    "weekly    wage."  157,  14  S.  E.  (2d)  889. 

In   crder  to   ascertain   correct   weekly  A  compensation  claimant  is  not  to  be 

compensation  for  partial  dependents  un-  deprived    of    benefits   of    "total    depend- 

der   the   Compensation  Act,   il  is   neces-  ency,"    when    otherwise    entitled    there- 

sary  to  determine  amount  of  weekly  pay-  to,  because  of  temporary  gratuitous  ser- 

ment  for   persons   wholly   dependent  on  vices  rendered   by  others,   occasional   fi- 

deceased  employee,  amount  contributed  nancial    assistance    received    from    other 

annually   to   support   of  partial   depend-  sources,     existence     of     other     possible 

enis    by    deceased    employee,    and    de-  sources  of  support,  minor  considerations 

ceased's  annual  earnings  at  the  time  of  or    benefits    which    do    not    subtantially 

bis  injury.  Cokeley  et  al.  v.  Robert  Lee,  modify    claimant's    status,    some    slight 

Inc     197  S.  C.  157,  14  S.  E.  889.  savings  of  his   own,   some   other   slight 

Under    the   Compensation    Act,    "total  property,  mere  phvsical  ability  to  work 

dependency"    refers   to    dependent    who  or  mere  ability  to  earn  something  in  anv 

receives  all  his  support  from  employee  manner  bv  his  own  services    Cokeley  et 

and    "partial   dependency"    to   one   who  al.   v.   Robert   Lee.  Inc.,    197   S    C     157 

receives    less    than    his    entire    support  14  S.  E.  (2d)  889. 

from  such  source,  but  to  constitute  "to-  In    compensation    proceeding    by    pa- 

tal  dependency"  it  is  not  necessary  that  rents   of   deceased  employee    conflicting 

dependent   be   supported   wholly   out   of  evidence   supported   award   of   $7  20   per 

wages  of  employee's  employment.  Coke-  week  for  350  weeks,  either  on  the  theory 
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that  parents  were  total  dependents  or  on  his  parents  and  that  his  average  weekly 

theory   that    thev   were  partial   depend-  wage  was  S12.  Cokeley  et  al.  v.  Robert 

ents,  where  there  was  evidence  that  de-  Lee.  Inc.,  197  S.  C.  157,  14  S.  E.  (2d)  889. 

ceased    contributed   all   his   earnings    to  See  also  §  7035-43  and  notes  thereto. 

§  7035-42.  Dependents — partial  dependents. — A  widow,  a  widower,  and/or 
a  child  shall  be  conclusively  presumed  to  be  wholly  dependent  for  sup- 
port upon  the  deceased  employee.  In  all  other  cases  questions  of  depend- 
ency, in  whole  or  in  part,  shall  be  determined  in  accordance  with  the  facts 
as  the  facts  may  be  at  the  time  of  the  accident;  but  no  allowance  shall  be 
made  for  any  payment  in  lieu  of  board  and  lodging  or  services,  and  no 
compensation  shall  be  allowed  unless  dependency  existed  for  a  period  of 
three  months  or  more  prior  to  the  accident.  If  there  is  more  than  one 
person  wholly  dependent,  the  death  benefit  shall  be  divided  among  them; 
the  persons  partly  dependent,  if  any,  shall  receive  no  part  thereof.  If  there 
is  no  one  wholly  dependent,  and  more  than  one  person  partially  dependent, 
the  death  benefit  shall  be  divided  among  them  according  to  the  relative 
extent  of  their  dependency.  The  widow  or  widower,  and  all  children  of 
deceased  employees,  shall  be  conclusively  presumed  to  be  dependents  of 
deceased  and  shall  be  entitled  to  receive  the  benefits  of  this  article  for  the 
full  periods  specified  in  the  article. 
1936  (39)  1231. 

See  preceding  section  and  notes  thereto. 

§  7035-43.  Distribution  of  compensation  when  deceased  employee  leaves 
no  dependents — "next  of  kin"  defined — second  injury  fund. — If  a  deceased 
employee  leaves  no  dependents,  the  employer  shall  pay  to  the  next  of  kin 
as  herein  denned  the  commuted  amount  provided  for  in  §  7035-41  for 
whole  dependents,  less  burial  expenses  which  shall  be  deducted  therefrom 
but  if  the  deceased  left  no  next  of  kin  as  herein  defined,  then  one-half  of 
said  commuted  amount  shall  be  paid  to  the  industrial  commission  to  be 
held  and  disbursed  by  it  in  the  manner  hereinafter  provided.  One-half  of 
said  amount  shall  be  retained  by  the  industrial  commission  and  the  other 
one-half  paid  to  the  personal  representative  of  the  deceased  to  be  by  him 
distributed  to  the  next  of  kin  as  defined  in  the  statutes  of  distribution,  but 
if  there  be  no  next  of  kin  as  defined  in  the  statutes  of  distribution,  then  the 
personal  representative  shall  pay  the  same  to  the  industrial  commission 
after  payment  of  costs  of  administration.  For  the  purpose  of  this  section 
the  term  "next  of  kin"  shall  include  only  the  father,  mother,  widow,  child, 
brother  or  sister  of  the  deceased.  Amounts  paid  to  the  industrial  commis- 
sion under  this  section  shall  constitute  a  second  injury  fund  to  be  held  by 
the  commission  and  disbursed  by  it  in  unusual  cases  of  second  injury  as 
follows:  (1)  to  provide  additional  compensation  in  case  of  second  injuries 
referred  to  in  §  7035-36:  provided,  however,  such  additional  compensation 
when  added  to  the  compensation  awarded  under  said  section  shall  not 
exceed  the  amount  which  would  have  been  payable  for  both  injuries  had 
both  been  sustained  in  the  subsequent  accident;  (2)  to  provide  for  the  in- 
jured employee  who  has  sustained  permanent  total  disability  in  the  man- 
ner referred  to  in  §  7035-34  compensation  in  addition  to  the  compensation 
which  shall  be  awarded  under  said  section,  such  additional  compensation, 
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however,  when  added  to  the  compensation  awarded  under  said  section  shall 
not  exceed  the  compensation  for  permanent  total  disability  as  provided  in 
§  7035-32.  The  additional  compensation  herein  provided  for  is  to  be  paid  out 
of  the  second  injury  fund  exclusively  and  only  to  the  extent  which  the 
assets  of  said  fund  shall  permit. 
1936  (39)  1231. 


See  §  7035-41  and  notes  thereto. 

If  a  deceased  employee  leaves  depen- 
dents, such  dependents  lake  in  prefer- 
ence lo  next  of  kin  under  the  Compen- 
sation Act,  but  the  provision  of  the  act 
relating  to  rights  of  next  of  kin  does  not 
relate  solely  to  non-dependent  next  of 
kin,  and,  if  dependents  are  next  of  kin, 
they  are  eligible  to  highest  award  avail- 
able lo  either  class.  Cokeley  et  al.  v. 
Robert  Lee,  Inc.,  197  S.  C.  157,  14  S.  E. 
(2d)  889. 

Any  reasonable  doubt  as  to  construc- 
tion of  Workmen's  Compensation  Act 
must  be  resolved  in  favor  of  claimants, 
its  provisions  reconciled  if  possible,  its 
purposes  effectuated,  and  its  presump- 
tions and  penalties  directed  toward  the 
end  of  providing  coverage  rather  than 
noncoverage.  Cokeley,  et  al.  v.  Robert 
Lee,  Inc.,  197  S.  C.  157,  14  S.  E.  (2d)  889. 

Putative  father  cannot  take  as  next- 
of-kin. — Under  statute  providing  that  if 
deceased  employee  leaves  no  dependents 
the  employer  shall  pay  to  next  of  kin 
commuted  amount  provided  for  whole 
dependents,  and  defining  term  "next  of 
kin"  as  including  the  father  of  the  de- 
ceased, the  right  to  receive  compensa- 
tion must  be  interpreted  in  the  light  of 


common-law  rules  in  so  far  as  they  ap- 
ply to  father's  receiving  compensation 
on  account  of  the  death  of  his  bastard 
child.  Cokeley  v.  Tidewater  Const.  Cor- 
poration,  194  S.  C.  284,  9  S.  E.  (2d)  724. 

Where  the  word  "father"  is  used  in 
defining  "next  of  kin"  in  Workmen's 
Compensation  Act,  it  necessarily  con- 
notes and  comprehends  what  the  law  has 
always  recognized  as  a  father,  and  does 
not  include  a  putative  or  natural  father 
who  has  never  been  recognized  in  law 
as  embraced  within  the  legal  relation- 
ship of  parent  and  child.  Ibid. 

Under  statute  providing  that  if  a  de- 
ceased employee  leaves  no  dependents 
the  employer  shall  pay  to  the  "next  of 
kin"  the  commuted  amount  provided  for 
whole  dependents  and  providing  that 
the  term  "next  of  kin"  shall  include  the 
father  or  sister  of  deceased,  putative 
father  of  deceased  employee  who  left  no 
dependents  was  not  entitled  to  receive 
any  part  of  compensation  award,  but  il- 
legitimate half-sister  of  deceased  was 
entitled  to  entire  award,  in  view  of  sta- 
tute giving  illegitimate  children  of  same 
mother  right  to  inherit  from  each  other. 
Ibid. 


§  7035-44.     Total  compensation. — The  total  compensation  payable  under 
this  article  shall  in  no  case  exceed  six  thousand  ($6,000.00)  dollars. 
1936  (39)  1231;  1937  (40)  613. 

§  7035-45.     Payments  made  by  employer  when  not  due  and  payable. — Any 

payments  made  by  the  employer  to  the  injured  employee  during  the  period 
of  his  disability,  or  to  his  dependents,  which  by  the  terms  of  this  article 
were  not  due  and  payable  when  made  may,  subject  to  the  approval  of  the 
industrial  commission,  be  deducted  from  the  amount  to  be  paid  as  com- 
pensation: provided,  that  in  the  case  of  disability  such  deductions  shall 
be  made  by  shortening  the  period  during  which  compensation  must  be 
paid,  and  not  by  reducing  the  amount  of  the  weekly  payment. 
1936  (39)  1231. 


§  7035-46.     Pay  compensation  monthly  or  quarterly  instead  of  weekly. — 

The  industrial  commisison,  upon  application  of  either  party,  may  in  its 
discretion,  having  regard  to  the  welfare  of  the  employee  and  the  conveni- 
ence of  the  employer,  authorize  compensation  to  be  paid  monthly  or  quar- 
terly instead  of  weekly. 
1936  (39)  1231. 
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§  7035-47.  Accelerate  payment  of  compensation. — Whenever  any  weekly 
payment  has  been  continued  for  not  less  than  six  weeks,  the  liability  there- 
for may,  in  the  usual  cases,  where  the  employees  applies  and  requests,  and 
the  industrial  commission  deems  it  to  be  the  best  interests  of  the  employee 
or  his  dependents,  or  where  it  will  prevent  undue  hardships  on  the  em- 
ployer or  his  insurance  carrier,  without  prejudicing  the  interest  of  the  em- 
ployee or  his  dependents,  be  redeemed,  in  whole  or  in  part,  by  the  payment 
by  the  employer  of  a  lump  sum  which  shall  be  fixed  by  the  commission, 
but  in  no  case  to  be  less  than  ninety  (90  c/c )  per  cent  of,  nor  to  exceed  the 
commutable  value  of  the  future  installments  commuted  so  as  not  to  exceed 
six  (6%)  per  cent  nor  to  be  less  than  two  (2%)  per  cent.  The  commis- 
sion, however,  in  its  discretion,  may  at  any  time  in  the  case  of  a  minor 
who  has  received  permanently  disabling  injuries,  either  partial  or  total, 
provide  that  he  be  compensated,  in  whole  or  in  part,  by  the  payment  of  a 
lump  sum,  the  amount  of  which  shall  be  fixed  by  the  commission  but  in 
no  case  to  be  less  than  ninety  (90 '  <  )  per  cent,  of,  nor  to  exceed  the  com- 
mutable value  of  the  future  installments  which  may  be  due  under  this 
article. 

1936  (39)  1231;  1937  (40)  613. 

§  7035-48.  Trustees  administer  lump  sum  settlements. — Whenever  the  in- 
dustrial commission  deems  it  expedient,  any  lump  sum,  subject  to  the  pro- 
visions of  the  foregoing  section,  shall  be  paid  by  the  employer  to  some  suit- 
able person  or  corporation  appointed  by  a  court  of  competent  jurisdiction 
in  the  county  wherein  the  accident  occurred,  as  trustee,  to  administer  the 
same  for  the  benefit  of  the  person  entitled  thereto,  in  the  manner  provided 
by  the  commission.  When  the  amount  to  be  paid  hereunder  is  in  excess  of 
one  hundred  ($100.00)  dollars,  said  trustee  shall  be  required  to  give  suffi- 
cient bond  approved  by  the  probate  court  or  clerk  of  the  court  of  common 
pleas.  The  receipt  of  such  trustee  for  the  amount  as  paid  shall  discharge 
the  employer  or  any  one  else  who  is  liable  therefor. 
1936  (39)  1231. 

§  7035-49.  Commission  review  awards. — Upon  its  own  motion  or  upon  the 
application  of  any  party  in  interest  on  the  ground  of  a  change  in  condition, 
the  industrial  commission  may  review  any  award,  and  on  such  review  may 
make  an  award  ending,  diminishing,  or  increasing  the  compensation  pre- 
viously awarded,  subject  to  the  maximum  or  minimum  provided  in  this 
article,  and  shall  immediately  send  to  the  parties  a  copy  of  the  order  of  the 
award.  No  such  review  shall  affect  such  award  as  regards  any  moneys 
paid,  but  no  such  review  shall  be  made  after  twelve  months  from  the  date 
of  the  last  payment  of  compensation  pursuant  to  an  award  under  this 
article. 

1936  (39)  1231. 

Where  compensation  has  been  paid  receipt  recites  that  disability  has  ceas- 
snd  award  approved  and  case  closed,  it  ed.  Cole  v.  State  Highway  Department, 
may  still  be  reopened  on  grounds  of  190  S.  C.  142,  2  S.  E.  (2d)  490. 
change  in  employee's  condition,  where  Evidence  that  employee  returned  to 
question  of  permanency  of  injuries  was  work  before  affection  to  his  leg  had  corn- 
not  considered  in  settlement;  and  final  pletely  healed,  that  employer  knew  dis- 
receipt  or  release  will  not  preclude  a  ability  continued,  and  that  medical  testi- 
review  on  such  grounds,  not  even  where  mony  showed  that  employee's  return  to 
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work   retarded   recovery,  was   sufficient  closed  by  having  signed  final  settlement 

showing  of   a   "change   in   condition"   to  receipt    which    was    approved    by    State 

justify  Industrial  Commission  in  reopen-  Industrial    Commission,    although    there 

ing   case   after   compensation   agreement  was   no   showing   of   fraud   or    improper 

between  parties   had  been  approved  by  conduct    of  employer,    especially    where 

commission.    Ibid.  receipt  embodied   provision   that   it   was 

Rights  of  employee  to  seek  additional  "subject  to  review  as  provided  by  law." 

compensation  for  injury  were  not  fore-  Ibid. 

§  7035-50.  Payment  of  compensation  by  employer — persons  who  may  re- 
ceive— liability  of  employer. — (a)  Whenever  payment  of  compensation  is 
made  to  a  widow  or  widower  for  her  or  his  use  or  for  her  or  his  use  and' 
the  use  of  the  child  or  children,  the  written  receipt  thereof  of  such  widow 
or  widower  shall  acquit  the  employer. 

(b)  Whenever  payment  is  made  to  any  person  eighteen  years  of  age  or 
over,  the  written  receipt  of  such  person  shall  acquit  the  employer.  In  case 
where  an  infant  or  minor  under  the  age  of  eighteen  shall  be  entitled  to 
receive  a  sum  or  sums  amounting  in  the  aggregate  to  not  more  than  three 
hundred  ($300.00)  dollars  as  compensation  for  injuries,  or  as  a  distributive 
share  by  virtue  of  this  article,  the  father,  mother,  or  natural  guardian  upon 
whom  such  infant  or  minor  shall  be  dependent  for  support  shall  be  author- 
ized and  empowered  to  receive  and  receipt  for  such  moneys  to  the  same 
extent  as  a  guardian  of  the  person  and  property  of  such  infant  or  minor 
duly  appointed  by  proper  court,  and  the  release  or  discharge  of  such  father, 
mother,  or  natural  guardian  shall  be  full  and  complete  discharge  of  all 
claims  or  demands  of  such  infant  or  minor  thereunder. 

(c)  Whenever  any  payment  of  over  three  hundred  ($300.00)  dollars  is 
made  to  a  minor  under  eighteen  years  of  age,  or  to  a  dependent  child  over 
the  age  of  eighteen  years,  the  same  shall  be  made  to  some  person  or  cor- 
poration appointed  by  the  probate  court  as  a  guardian  and  the  receipt  of 
such  guardian  shall  acquit  the  employer. 

(d)  Payment  of  death  benefits  by  an  employer  in  good  faith  to  a  de- 
pendent subsequent  in  right  to  another  or  other  dependents  shall  protect 
and  discharge  the  employer,  unless  and  until  such  dependent  or  depen- 
dents prior  in  right  shall  have  given  notice  of  his  or  their  claims.  In  case 
the  employer  is  in  doubt  as  to  the  respective  rights  of  rival  claimants,  he 
may  apply  to  the  industrial  commission  to  decide  between  them. 

1936  (39)  1231. 

§  7035-51.     Injured  employee  incompetent  or  under  18  years  of  age. — If  an 

injured  employee  is  mentally  incompetent  or  is  under  eighteen  years  of 
age  at  the  time  when  any  right  of  privilege  accrues  to  him  under  this  arti- 
cle, his  guardian,  trustee,  or  committee  may  in  his  behalf  claim  and  exer- 
cise such  right  or  privilege. 
1936  (39)  1231. 

§  7035-52.  Giving  of  notice  of  claim  by  person  mentally  incompetent  or 
minor. — No  limitation  of  time  provided  in  this  article  for  the  giving  of 
notice  or  making  claim  under  this  article  shall  run  against  any  person  who 
is  mentally  incompetent,  or  a  minor  dependent,  as  long  as  he  has  no  guar- 
dian, trustee,  or  committee. 
1936  (39)  1231. 
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§  7035-53.  Payment  of  compensation  to  employee  working  for  several  em- 
ployers at  time  of  injury. — Whenever  an  employee,  for  whose  injury  or 
death  compensation  is  payable  under  this  article,  shall  at  the  time  of  the 
injury  be  in  joint  service  of  two  or  more  employers  subject  to  this  article, 
such  employers  shall  contribute  to  the  payment  of  such  compensation  in 
proportion  to  their  wages  liability  to  such  employee:  provided,  however, 
that  nothing  in  this  section  shall  prevent  any  reasonable  arrangement  be- 
tween such  employers  for  a  different  distribution  as  between  themselves  of 
the  ultimate  burden  of  compensation. 
1936  (39)  1231. 

§  7035-54.  South  Carolina  industrial  commission — appointment — terms — 
qualifications — chairman. — There  is  hereby  created  a  commission,  to  be 
known  as  the  South  Carolina  Industrial  Commission,  consisting  of  five 
commissioners  who  shall  devote  their  entire  time  to  the  duties  of  the  com- 
mission. The  Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  the  members  of  the  commission — two  for  a  term  of  two  years, 
two  for  a  term  of  four  years,  and  one  for  a  term  of  six  years.  Upon  the  ex- 
piration of  each  term  as  above  mentioned,  the  Governor  shall,  by  and 
with  the  advice  and  consent  of  the  Senate,  appoint  a  successor  for  a  term 
of  six  years,  and  thereafter  the  term  of  office  of  each  commissioner  shall 
be  six  years.  Not  more  than  two  appointees  shall  be  persons  who,  on  ac- 
count of  their  previous  vocation,  employment,  or  affiliation  can  be  classed 
as  representatives  of  employers;  and  not  more  than  two  appointees  shall 
be  persons  who,  on  account  of  their  previous  vocation,  employment,  or 
affiliations,  can  be  classed  as  representatives  of  employees,  covered  by  this 
article.  One  member,  to  be  designated  by  the  Governor,  shall  act  as  chair- 
man, and  such  member  so  selected  as  chairman  shall  not  be  one  who,  on 
account  of  his  previous  vocation,  employment,  or  affiliation,  can  be 
classed  either  as  representative  of  employers  or  as  representative  of  em- 
ployees. 

1936  (39)  1231. 

§  7035-55.  Commission — salaries — secretary — clerical  help — expenses — an- 
nual report. — (a)  The  salary  of  the  chairman  of  said  industrial  commission 
shall  be  three  thousand  ($3,000.00)  dollars  a  year,  and  the  salary  of  each 
of  the  other  commissioners  shall  be  three  thousand  ($3,000.00)  dollars  a 
year,  such  salaries  to  be  payable  in  monthly  installments. 

(b)  The  commission  may  appoint  a  secretary  whose  duties  shall  be  pre- 
scribed by  the  commission,  and  whose  salary  shall  not  be  more  than  three 
thousand  ($3,000.00)  dollars  a  year,  and  who,  upon  entering  upon  his 
duties,  shall  give  bond  in  such  sum  as  may  be  fixed  by  the  commission,  and 
who  may  be  removed  at  the  will  of  the  commission.  The  commission  may 
also  employ  such  clerical  or  other  assistance  as  it  may  deem  necessary,  and 
fix  the  compensation  of  all  persons  so  employed,  such  compensation  to  be 
in  keeping  with  the  compensation  paid  to  persons  employed  to  do  similar 
work  in  other  state  departments. 

(c)  The  members  of  the  commission  and  its  assistants  shall  be  entitled 
to  receive  from  the  State  their  actual  and  necessary  expenses  while  travel- 
ing on  the  business  of  the  commission,  but  such  expenses  shall  be  sworn  to 
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by  the  person  who  incurred  the  same,  and  shall  be  approved  by  the  chair- 
man of  the  commission  before  payment  is  made. 

(d)  All  salaries  and  expenses  of  the  commission  shall  be  audited  and 
paid  out  of  the  state  treasury,  in  the  manner  prescribed  for  similar  ex- 
penses in  other  departments  or  branches  of  the  state  service;  and  to  defray 
such  salaries  and  expenses  a  sufficient  appropriation  shall  be  made  under 
the  general  appropriation  article  as  made  to  other  departments,  commis- 
sions, and  agencies  of  the  State  government. 

(e)  The  commission  shall  publish  annually  for  free  distribution  a  report 
of  the  administration  of  this  article,  together  with  such  recommendations 
as  the  commission  deems  advisable. 

1936  (39)  1231. 

§    7035-56.     Commission — offices — deputies — sessions — hearings.  —  (a)     The 

commission  shall  be  provided  with  adequate  offices  in  the  capitol,  or  some 
other  suitable  building  in  the  city  of  Columbia,  in  which  the  records  shall 
be  kept  and  its  official  business  transacted  during  regular  business  hours; 
it  shall  also  be  provided  with  necessary  office  furniture,  stationery,  and 
other  supplies. 

(b)  The  commission  may  appoint  deputies,  who  shall  have  the  power 
to  subpoena  witnesses  and  administer  oaths,  and  who  may  take  testimony 
in  such  cases  as  the  commission  may  deem  proper.  Such  testimony  shall 
be  transmitted  in  writing  to  the  commission,  and  the  commission  shall  fix 
the  compensation  of  such  deputies. 

(c)  The  commission  or  any  member  thereof  may  hold  sessions  at  any 
place  within  the  State  as  may  be  deemed  necessary  by  the  commission. 

(d)  Hearings  before  the  commission  shall  be  open  to  the  public  and 
shall  be  stenographically  reported,  and  the  commission  is  authorized  to 
contract  for  the  reporting  of  such  hearings.  The  commission  shall  by  reg- 
ulation provide  for  the  preparation  of  a  record  of  the  hearings  and  other 
proceedings. 

1936  (39)  1231. 

§  7035-57.  Commission — rules — process  and  procedure — issuance  and  ser- 
vice of  subpoenas — subpoena  and  examine  'witnesses  and  records — deposi- 
tions— pay  of  witnesses. — (a)  The  commission  may  make  rules  not  incon- 
sistent with  this  article,  for  carrying  out  the  provisions  thereof.  Process 
and  procedure  under  this  article  may  be  as  summary  and  simple  as  reason- 
ably may  be.  The  commission  or  any  member  thereof,  or  any  person 
deputized  by  it,  shall  have  the  power,  for  the  purpose  of  this  article,  to 
subpoena  witnesses,  to  administer  or  cause  to  have  administered  oaths  and 
to  examine  or  cause  to  be  examined  such  parts  of  the  books  and  records 
of  the  parties  to  be  proceedings  as  relate  to  questions  in  dispute.  Any 
party  to  a  proceeding  pending  under  this  article,  or  its  or  their  attorney, 
may  cause  to  be  taken  the  depositions  of  witnesses  to  be  taken  either 
within  or  without  the  State,  to  be  taken  either  by  commission  or  de  bene 
esse.  Such  depositions  shall  be  taken  in  accordance  with  and  subject  to  the 
same  provisions,  conditions  and  restrictions  as  apply  to  the  taking  of  like 
depositions  in  civil  actions  at  law  in  the  courts  of  common  pleas  and  the 
same  rules  with  respect  to  the  giving  of  notice  to  the  opposite  party,  the 
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taking  and  transcribing  of  testimony  and  the  transmission  and  certification 
thereof,  and  matters  of  practice  relating  thereto  shall  apply;  provided,  that 
in  any  case  where  testimony  shall  be  taken  by  commission,  the  commission 
shall  be  issued,  upon  request  of  the  party  or  attorney,  by  some  member  of 
the  commission;  provided,  further,  that  the  provisions  herein  shall  not  be 
so  construed  as  to  prevent  the  commission  or  deputy  commissioner  from 
issuing  commissions  for  the  taking  of  testimony,  even  in  the  absence  of  any 
application  therefor,  when  in  their  judgment  it  is  deemed  necessary  or 
appropriate. 

(b)  The  county  sheriffs  and  their  respective  deputies  shall  serve  all  sub- 
poenas of  the  commission  or  its  deputies,  and  shall  receive  the  same  fees  as 
are  now  provided  by  law  for  like  services;  each  witness  who  appears  in 
obedience  to  such  subpoena  of  the  commission  shall  receive  for  attendance 
the  fees  and  mileage  for  witnesses  in  civil  cases  in  courts  of  the  county 
where  the  hearing  is  held. 

(c)  The  court  of  common  pleas  shall,  on  application  of  the  commission 
of  any  member  or  deputy  thereof  or  the  employer,  insurer  or  its  or  their 
attorneys  enforce  by  proper  proceedings  the  attendance  and  testimony  of 
witnesses  and  the  production  and  examination  of  books,  papers  and  records, 
and  shall  have  the  power  to  punish  as  for  contempt  of  said  court,  by  fine 
or  imprisonment,  or  both,  the  unexcused  failure  or  refusal  to  attend  and 
give  testimony  or  produce  books,  papers  and  records  as  may  have  been 
required  in  any  subpoena  issued  by  the  commission  or  a  member  or  deputy 
thereof.  The  commission  or  a  member  or  deputy  thereof  shall  have  the 
power  and  authority  to  issue  to  the  sheriff  of  the  county  in  which  any 
hearing  is  held  a  warrant  requiring  him  to  produce  at  the  hearing  any 
witness  who  shall  have  ignored  or  failed  to  comply  with  any  subpoena 
issued  by  the  commission  and  duly  served  upon  said  witness,  and  such 
warrant  shall  authorize  and  empower  the  sheriff  to  arrest  and  produce  at 
the  hearing  such  witness,  and  it  shall  be  his  duty  so  to  do;  provided,  that 
the  failure  of  witnesses  so  to  appear  in  response  to  any  such  subpoena  may 
be  excused  on  the  same  grounds  as  provided  by  law  in  the  courts  of  this 
State  as  to  the  attendance  of  witnesses  and  jurors. 

1936  (39)  1231;  1937  (40)  613. 

Rules  and  Regulations  of  South  Carolina  Industrial  Commission: 

(Filed  secretary  state's  office  April  21,  1937,  unless  otherwise  stated.) 

1.  The  commission  has  prepared  and  will  furnish  copies  of  all  proper  forms  re- 
quired by  the  provisions  of  the  South  Carolina  workmen's  compensation  act,  and 
such  forms  must  be  used  in  all  cases  where  they  are  appropriate.  For  purposes  of 
convenience  insurance  carriers  and  self-insurers  will  be  permitted  to  place  their 
names  and  business  above  the  other  matter  prescribed  by  the  commission  on  such 
forms  as  they  may  prepare  for  their  convenient  use,  unless  otherwise  stated. 

2.  The  office  of  the  industrial  commission  is  in  the  city  of  Columbia.  The  office 
will  be  open  continuously  from  9:00  A.  M.  to  5:00  P.  M.  daily  except  Saturday,  which 
will  be  from  9:00  A.  M.  to  1:00  P.  M.,  Sundays  and  legal  holidays  excepted.  The 
commission  shall  remain  in  continuous  session,  but  in  addition  to  such  continuous 
session  the  commission  shall  meet  as  a  body  at  the  call  of  the  chairman  for  the  pur- 
pose of  transacting  such  business  as  may  come  before  it. 

3.  Every  employer  within  the  operations  of  this  act  shall  file  with  the  industrial 
commission  proof  of  his  compliance  with  the  insurance  provisions  of  the  act.  "A 
notice  from  the  insurer,  through  the  national  council  compensation  rating  bureau, 
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pending  perfection  of  the  South  Carolina  compensation  rating  bureau,   certifying 
this  fact  will  be  received  as  acceptable  proof." 

4.  Any  insurance  carrier  having  issued  a  policy  to  an  employer  and  desiring  to 
cancel  same  shall  be  required  to  give  ten  days'  prior  notice  thereof  to  the  industrial 
commission  at  its  office  in  the  city  of  Columbia.  Cancellation  of  policies  shall  give 
cause  and  be  reported  promptly  to  the  commission. 

5.  Any  employer  desiring  to  carry  his  own  risk  under  the  provisions  of  section  67 
of  the  act  shall  make  application  therefor  on  the  form  prescribed  by  the  commission 
and  shall  be  required  to  reply  as  fully  as  practicable  to  all  inquiries  made  thereon. 
This  information  so  conveyed  will  be  treated  with  strict  confidence.  In  every  case 
where  an  application  is  favorably  considered,  the  industrial  commission  will  then 
decide  the  amount  of  acceptable  securities  which  will  be  required  or  indemnity 
bond  with  corporate  security.  If  an  indemnity  bond  is  decided  upon  the  amount  will 
not  be  less  than  $10,000.00.  Each  case  will  be  considered  upon  its  merits  and  with 
strict  regard  to  the  hazards  involved.  No  record  of  any  information  concerning  the 
solvency  and  financial  ability  of  any  employer  acquired  by  a  commissioner  or  his 
agent  by  virtue  of  such  powers  conferred  the  commission  under  the  South  Carolina 
workmen's  compensation  act  shall  be  subject  to  inspection,  nor  shall  any  informa- 
tion in  any  way  acquired  for  such  purpose  by  virtue  of  such  powers  be  divulged 
by  a  commissioner  or  his  agent,  unless  by  order  of  the  court.  "So  long  as  said  em- 
ployer shall  continue  solvent  and  promptly  pays  any  and  all  compensation  legally 
due  from  him  in  accordance  with  the  provisions  of  the  act  and  agrees  that  there  will 
be  paid  to  the  South  Carolina  industrial  commission  a  premium  of  4%% — com- 
puted upon  the  same  basis  as  applicable  to  the  4%%  tax  paid  by  insurance  carriers, 
and  continues  to  do  so,  there  shall  be  no  effort  to  collect  under  the  bond."  Permis- 
sion for  self-insurance  by  municipalities  and  political  sub-divisions  will  be  granted 
under  application  therefor  without  submission  of  proof  of  financial  ability  and  with- 
out deposit  of  bond  or  other  security.  Assurance  must  be  given  the  commission, 
however,  that  provisions  will  be  made  for  the  payment  of  all  awards  for  compen- 
sation, medical  fees,  and  burial  expenses,  as  provided  by  law.  (This  paragraph  filed 
as  amended  secretary  state's  office  August  30,  1937.) 

6.  When  within  a  given  year  an  employer  not  embraced  in  the  act  has,  with  his 
employees,  elected  to  come  within  the  provisions  of  the  act  and  has  filed  notice  of 
such  agreement,  signed  by  himself  and  his  employees  with  the  South  Carolina  in- 
dustrial commission,  and  has  otherwise  complied  with  the  provisions  of  the  act, 
such  employer  and  the  employees  who  have  so  elected  with  him,  shall,  until  notice 
to  the  contrary  is  filed  with  the  industrial  commission,  continue  under  the  act  with- 
out an  additional  election. 

Nothing  contained  in  the  foregoing  rule  shall  be  construed  as  limiting  or  restrict- 
ing the  right  of  any  employer  or  an  employee  to  reject  the  provisions  of  the  act  by 
giving  proper  notice  therof. 

7.  All  employers  operating  under  the  South  Carolina  workmen's  compensation 
act,  whether  by  operation  of  law  or  by  election,  shall  post  publicly  and  keep  posted 
in  their  place  of  business,  upon  substantial  cardboard,  the  fact  that  the  business  is 
operated  under  the  provisions  of  the  South  Carolina  workmen's  compensation  act. 

This  notice  shall  be  substantially  as  follows: 

We  are  operating  under  and  subject  to  the  workmen's  compensation  act  of  South 
Carolina. 

In  case  of  accidental  injury  or  death  to  an  employee,  the  injured  employee,  or 
someone  acting  in  his  behalf,  must  give  immediate  notice  to  the  employer,  or  gen- 
eral authorized  agent. 

Failure  to  give  such  immediate  notice  may  be  the  cause  of  serious  delay  in  the 
payment  of  compensation  to  the  injured  employee  or  his  dependents,  and  may  re- 
sult in  failure  to  receive  any  compensation  benefits  whatever  under  the  law. 

Claim  must  be  filed  with  the  industrial  commission  within  one  year  from  date  of 
accident. 

Section  24  of  workmen's  compensation  act.  Approved  July  17th,  1935. 
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b.  Every  employer  shall  keep  a  record  of  all  injuries,  fatal  or  otherwise,  received 
by  his  employees  in  the  course  of  their  employment  and  report  to  the  industrial 
commission  within  ten  days  after  the  occurrence  or  the  knowledge  thereof  all  acci- 
dents requiring  medical  or  surgical  attention  or  causing  an  employee  to  be  absent 
from  his  work.  This  report  shall  be  made  in  writing  on  the  forms  prescribed  by  the 
industrial  commission  for  that  purpose. 

9.  Agreements  as  to  compensation  between  employer  and  employee  are  com- 
mended by  the  act.  Such  agreement  must  be  fairly  made  and  in  accordance  with 
the  provisions  of  the  act,  and  compromises  of  liability  under  the  act  will  not  be 
approved.  Memorandum  of  agreements  shall  be  filed  promptly  with  the  commis- 
sion for  their  approval  or  rejection.  No  such  agreements  shall  be  approved  unless  a 
physician's  report  has  been  filed  on  the  case. 

10.  The  day  of  the  injury  shall  be  taken  as  the  first  day  of  incapacity,  unless  the 
injured  person  has  received  full  pay  for  that  day.  In  that  event  the  first  day  of  in- 
capacity will  be  the  day  following  receipt  of  full  pay  from  the  employer  and  the 
waiting  period  will  begin  on  the  first  day,  following  accidental  injury,  employee  fails 
to  receive  full  pay  from  the  employer.  The  day  or  days  lost  because  of  inability  to 
work  on  account  of  the  injury  shall  be  counted  in  the  waiting  period,  even  though 
the  days  may  not  be  consecutive.  For  fractional  parts  of  weeks  the  daily  wage  shall 
be  one-seventh  of  his  weekly  wage  in  all  cases.  (This  paragraph  filed,  as  amended, 
secretary  of  state's  office  November  1,  1940.) 

11.  All  compensation  due  an  injured  employee  or  compensation  awarded  on  ac- 
count of  death  under  the  South  Carolina  workmen's  compensation  act  must  be  paid 
direct  to  the  employee,  dependents,  guardian,  or  personal  representative.  All  drafts 
for  compensation  must  be  made  out  and  mailed  or  delivered  direct  to  the  employee, 
dependents  or  guardian.  Compensation  payments  must  be  made  promptly  and  in 
strict  accordance  with  the  awards  issued  by  the  commission.  All  compensation  must 
be  paid  weekly  unless  otherwise  ordered  by  the  commission. 

12.  Compensation  cannot  be  discontinued  after  an  award  has  been  made  or  an 
agreement  between  parties  approved  until  the  full  award  has  been  paid,  except  that 
in  case  the  award  is  made  during  disability.  Such  disability  is  presumed  to  last  un- 
til the  employee  returns  to  work,  and  in  the  event  the  insurance  carrier  or  em- 
ployer desires  to  stop  payment  of  compensation,  the  insurance  carrier  or  employer 
must  file  a  request  to  discontinue  the  payments  of  compensation,  setting  forth  rea- 
sons and  serving  notice  upon  employee.  Upon  such  requests,  supported  by  proper 
medical  certificate,  the  commission  will  issue  an  order  allowing  the  insurance  car- 
rier to  stop  compensation  and  will  place  the  case  upon  the  calendar  for  hearing,  if 
necessary.  Every  approval  of  an  agreement  will  be  treated  as  an  award. 

13.  The  commission  may,  of  its  own  motion,  order  a  hearing  on  a  case  in  dispute. 

14.  After  date  for  hearing  has  been  set  and  all  parties  have  been  notified,  the 
hearing  will  not  be  postponed  except  on  strictly  legal  grounds,  or  when  postpone- 
ment will  not  disrupt  the  schedule  previously  arranged. 

15.  The  amputation  of  any  portion  of  the  bone  of  the  distal  phalange  of  a  finger 
or  toe  to  a  point  opposite  the  base  of  the  nail  will  be  considered  as  equivalent  to 
the  loss  of  one-fourth  (%)  of  such  finger  or  toe.  Amputation  below  the  base  of  the 
nail  of  the  bone  in  the  distal  phalange  will  be  considered  as  equivalent  to  loss  of 
one-half  (%)  of  such  finger  or  toe. 

16.  When,  in  the  discretion  of  the  commission,  additional  evidence  is  necessary 
for  the  completion  of  the  record  in  a  case  on  review,  the  full  commission  will,  in  its 
discretion,  order  the  taking  of  such  evidence  before  one  commissioner.  When  either 
the  employer  or  employee  seeks  to  introduce  new  evidence  at  a  review,  application 
must  be  made  for  the  introduction  of  new  evidence;  such  application  must  be  in 
writing  and  filed  with  the  commission  and  a  copy  with  accompanying  affidavits 
furnished  the  opposite  side,  and  it  must  be  shown  that  the  new  evidence  is  of  such 
a  character  as  would  follow  the  common  law  governing  the  admission  of  newly  dis- 
covered evidence  in  the  application  for  a  new  trial.  The  evidence  sought  to  be  in- 
troduced must  not  be  evidence  of  cumulative  or  impeaching  character,  but  must  be 
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of  such  a  character  as  likely  would  have  produced  a  different  result  had  the  evi- 
dence been  procurable  at  the  first  hearing.  It  must  be  shown  that  the  evidence  was 
not  known  to  the  party  who  desires  to  introduce  same  at  the  time  of  the  hearing 
before  the  commissioner,  and  that  by  reasonable  diligence  this  new  evidence  could 
not  have  been  secured,  and  that  the  discovery,  of  such  new  evidence,  was  brought  to 
the  attention  of  the  commission  immediately  after  its  discovery.  In  other  words,  the 
law  of  South  Carolina  as  to  the  nature  and  character  of  evidence  required  for  the 
granting  of  new  trials,  will  be  applied  by  the  South  Carolina  industrial  commission 
before  new  evidence  can  be  introduced  in  a  review  by  the  full  commission.  No  oral 
arguments  will  be  heard  by  the  commission  on  such  application,  and  the  commission 
will  act  upon  such  application  prior  to  hearing  on  appeal. 

17.  The  commission,  for  the  purpose  of  arriving  at  the  commuted  value  of  future 
payments  in  approving  lump  sum  settlements,  will  designate  the  discount  table  to 
be  used. 

18.  In  all  cases  where  liability  for  compensation  is  denied  the  defendants  must 
set  out  in  letter  details  of  grounds  on  which  liability  is  denied.  In  all  cases  where  an 
appeal  is  made  to  the  full  commission,  the  grounds  for  appeal  must  be  set  out  fully 
in  detail  on  commission's  form  No.  30,  which  is  provided  for  this  purpose  and  can 
be  obtained  from  the  commission.  (Filed,  as  amended,  secretary  state's  office  August 
30,  1937.) 

19.  Employers  and  carriers  desiring  to  save  possible  liability  for  payment  of 
compensation  as  for  temporary  total  disability  in  hernia  cases  where  liability  is 
denied  and  the  claimant  will  be  disabled  pending  a  hearing,  a  truss  may  be  fitted 
and  cost  of  same  charged  as  medical  expense  without  this  being  construed  as  an  ad- 
mission of  liability. 

20.  On  appeal  cases,  to  the  full  commission,  only  licensed  attorneys  in  South  Caro- 
lina shall  be  allowed  to  practice  before  the  South  Carolina  industrial  commission. 

21.  The  rules  of  the  commission  are  subject  to  amendment  at  any  time,  and  the 
commission  will  adopt  additional  rules  whenever,  in  its  judgment,  the  same  are 
advisable. 

22.  Envelope  containing  application  for  review,  form  No.  30,  must  bear  post  mark 
date  of  the  sending  postoffice,  within  fourteen  (14)  days,  from  and  exclusive  of  the 
date  official  award  was  received. 

B.  It  is  a  requisite  that  form  No.  30,  application  for  review,  must  be  used  by  be- 
ing properly  executed  and  forwarded  to  the  commission  as  above  instructed,  if  case 
is  to  be  reviewed. 

23.  A  standing  hearing  cost  of  $7.50  be  charged  on  all  single  commissioner  hear- 
ings; charges  for  any  additional  costs  such  as  registered  letters,  subpoenas,  or  testi- 
mony separately  from  the  $7.50. 

24.  The  minimum  rate  for  board  and  lodging  shall  be  $1.00  per  day  for  board, 
and  $2.00  per  week  for  lodging,  subject  to  proration. 

Cross   reference.— See   section   7035-62  908. 
and   notes  thereto.  In  compensation  proceedings  proof  of 

In     compensation     proceedings,     testi-  injury  must  be  corroborated  by  evidence 

mony  by  person  to  whom  injured  em-  other  than  statements  made  by  the  in- 

ployee  reported  his  injury  and  by  phy-  jured  one  to  his  superior,  or  to  physician 

sician  who  examined  employee  as  to  dec-  who    examined   him,    or    to    others,    and 

laration    made    by    employee    were   not  circumstances  duly  proved.  Cole's  Next 

inadmissible  as  self-serving  declarations.  of  Kin  v.  Anderson  Cotton  Mills  et  al.. 

Cole's  Next  of  Kin  v.  Anderson  Cotton  191   S.   C.   458,  4  S.  E.   (2d)   908. 
Mills  et  al.,  191   S.  C.  458,  4  S.  E.   (2d) 

§  7035-58.  Commission — print  and  distribute  forms — report  accidents — 
study,  investigate  and  report  injuries  and  means  of  preventing  injuries. — (a) 

The  commission  shall  prepare  and  cause  to  be  printed,  and  upon  request 
furnish,  free  of  charge  to  any  employee  or  employer,  such  blank  forms  and 
literature  as  it  shall  deem  requisite  to  facilitate  or  prompt  the  efficient 
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administration  of  this  article. 

(b)  The  commission  shall  tabulate  the  accident  reports  received  from 
employers  in  accordance  with  §  7035-69,  and  shall  publish  the  same  in  the 
annual  report  of  the  commission  and  as  often  as  it  may  deem  advisable,  in 
such  detailed  or  aggregated  form  as  it  may  deem  best.  The  name  of  the  em- 
ployer or  employee  shall  not  appear  in  such  publications,  and  the  em- 
ployers' reports  shall  be  private  records  of  the  commission,  and  shall  not 
be  open  for  public  inspection  except  for  the  inspection  of  the  parties  di- 
rectly involved,  and  only  to  the  extent  of  such  interest.  These  reports  shall 
not  be  used  as  evidence  by  or  against  any  employer  in  any  suit  at  law 
brought  by  any  employee  for  the  recovery  of  damages. 

(c)  The  commission  shall  make  studies  and  investigations  with  respect 
to  safety  provisions  and  the  causes  of  injuries  in  employments  covered  by 
this  article,  and  shall  from  time  to  time  make  to  the  General  Assembly  and 
to  employers  and  carriers  such  recommendations  as  it  may  deem  proper 
as  to  the  best  means  of  preventing  such  injuries. 

(d)  In  making  such  studies  and  investigations  the  commission  is  author- 
ized (1)  to  cooperate  with  any  agency  of  the  United  States  charged  with 
the  duty  of  enforcing  any  law  securing  safety  against  injury  in  any  employ- 
ment covered  by  this  article,  or  with  any  state  agency  engaged  in  enforcing 
any  laws  to  assure  safety  for  employees  and  (2)  to  permit  any  such  agency 
to  have  access  to  the  records  of  the  commission.  In  carrying  out  the  pro- 
visions of  this  section  the  commission  or  any  officer  or  employee  of  the 
commission  is  authorized  to  enter  at  any  reasonable  time  upon  any  prem- 
ises, tracks,  wharf,  dock,  or  other  landing  place,  or  to  enter  any  building, 
where  an  employment  covered  by  this  article  is  being  carried  on  and  to 
examine  any  tool,  appliance,  or  machinery  used  in  such  employment. 

1936  (39)  1231. 

§  7035-59.  Compromises — voidable  unless  reported  to  and  approved  by 
commission. — If  after  seven  days  after  the  date  of  the  injury  or  at  any  time 
in  case  of  death,  the  employer  and  the  injured  employee  or  his  dependents 
reach  an  agreement,  in  regard  to  compensation  under  this  article,  a  memo- 
randum of  the  agreement  in  the  form  prescribed  by  the  industrial  commis- 
sion, accompanied  by  a  full  and  complete  medical  report,  shall  be  filed  with 
and  approved  by  the  commission;  otherwise  such  agreement  shall  be  void- 
able by  the  employee  or  his  dependents.  If  approved  by  the  commission, 
thereupon  the  memorandum  shall  for  all  purposes  be  enforceable  by  the 
court's  decree  as  hereinafter  specified. 
1936  (39)  1231. 

§  7035-60.  Failure  of  employer  and  injured  employee  to  agree — disagree- 
ment after  agreement — have  hearing — notify  parties — place. — If  the  em- 
ployer and  the  injured  employee  or  his  dependents  fail  to  reach  an  agree- 
ment in  regard  to  compensation  under  this  article  within  fourteen  days 
after  the  employee  has  knowledge  of  the  injury  or  death,  or  if  they  have 
reached  such  an  agreement  which  has  been  signed  and  filed  with  the  com- 
mission, and  compensation  has  been  paid  or  is  due  in  accordance  therewith, 
and  the  parties  thereto  then  disagree  as  to  the  continuance  of  any  weekly 
payment  under  such  agreement,  either  party  may  make  application  to  the 
industrial  commission  for  a  hearing  in  regard  to  the  matters  at  issue,  and 
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for  a  ruling  thereon.  Immediately  after  such  application  has  been  received 
the  commission  shall  set  the  date  for  a  hearing,  which  shall  be  held  as  soon 
as  practicable,  and  shall  notify  the  parties  at  issue  of  the  time  and  place 
of  such  hearing.  The  hearing  shall  be  held  in  the  city  or  county  where  the 
injury  occurred,  unless  otherwise  agreed  to  by  the  parties  and  authorized 
by  the  industrial  commission. 
1936  (39)  1231. 


§  7035-61.  Hearing. — The  commission  or  any  of  its  members  shall  hear 
the  parties  at  issue  and  their  representatives  and  witnesses,  and  shall  de- 
termine the  dispute  in  a  summary  manner.  The  award,  together  with  a 
statement  of  the  findings  of  fact,  rulings  of  law,  and  other  matters  pertinent 
to  the  questions  at  issue  shall  be  filed  with  the  record  of  the  proceedings, 
and  a  copy  of  the  award  shall  immediately  be  sent  to  the  parties  in  dispute. 
The  parties  may  be  heard  by  a  deputy,  in  which  event  he  shall  swear  or 
cause  the  witnesses  to  be  sworn,  and  shall  transmit  all  testimony  to  the 
commission  for  its  determination  and  award. 
1936  (39)  1231. 


Heresay  evidence  is  admissible  in  pro- 
ceedings under  the  Workmen's  Compen- 
saiion  Act,  although  awards  based  on 
hearsay  evidence  uncorroborated  by 
facts,  circumstances,  or  other  evidence 
will  not  be  permitted  to  stand.  Spear- 
man v.  F.  S.  Royster  Guano  Co.  et  al., 
188  S.  C.  393,  199  S.  E.  530;  Jeffers  v. 
Manetta  Mills  et  al.,  190  S.  C.  435,  3  S. 
E.  (2d)  489:  Ham  v.  Mullins  Lumber  Co., 
193  S.  C.  67,   7  S.  E.   (2d)   712. 

Physician  not  sworn.  —  The  presence 
in  record  of  letter  from  physician  who 
had  examined  claimant,  stating  that 
another    physician    had    also    examined 


claimant  and  had  come  to  certain  stated 
conclusions  as  to  nature  of  claimant's 
injury  was  not  prejudicial  to  claimant, 
notwithstanding  that  the  second  physi- 
cian was  not  sworn  as  a  witness,  where 
the  industrial  commission  did  not  con- 
sider the  letter  in  so  far  as  it  dealt  with 
the  second  physician's  conclusions,  and 
the  result  would  not  be  affected  if  the 
cause  were  remanded  to  the  commission 
with  directions  to  disregard  the  second 
phvsician's  conclusions.  Spearman  v.  F. 
S.  Royster  Guano  Co.  et  al.,  188  S.  C. 
393,  199  S.  E.  530. 


§  7035-62.  Review  award. — If  application  for  review  is  made  to  the  com- 
mission within  fourteen  days  from  the  date  when  notice  of  the  award  shall 
have  been  given,  the  commission  shall  review  the  award,  and,  if  good 
grounds  be  shown  therefor,  reconsider  the  evidence,  receive  further  evi- 
dence, rehear  the  parties  or  their  representatives,  and,  if  proper,  amend 
the  award. 
1936  (39)  1231. 


The  taking  of  additional  testimony  be- 
fore the  full  industrial  commission  rests 
in    the    discretion    of    the    commission. 

Spearman  v.  F.  S.  Royster  Guano  Co.  et 
al.,  188  S.  C.  393,  199  S.  E.  530. 

The  refusal  of  industrial  commission 
to  permit  claimant  to  again  present  a 
physicien  as  a  witness  before  the  full 
commission  was  not  error,  where  the 
physician  had  already  testified  at  length 
and  the  additional  testimony  of  the  phy- 
sician did  not  comply  with  the  common- 
law  rule  governing  the  admission  of 
newly  discovered  evidence  in  the  appli- 
cation for  new  trial  as  required  by  the 
commission's  rule.  Spearman  v.  F.  S. 
Royster  Guano  Co.  et  al.,  188  S.  C.  393, 
199  S.  E.  530. 

Exceptions. — All  findings  of  fact  and 
law    by    hearing    commissioner    became 


the  "law  of  the  case"  except  those  with- 
in scope  of  exception  of  employer  and 
insurance  carrier  and  notice  given  to 
the  parties  by  the  Industrial  Commis- 
sion, since  commission  could  consider 
only  the  issue  that  parties  were  notified 
by  the  commission  that  they  would  be 
required  to  meet.  Ham  v.  Mullins  Lum- 
ber Co.,  193  S.  C.  67,  7  S.  E.  (2d)  712. 
The  Workmen's  Compensation  Act 
provision  for  review  by  full  commission 
of  award  by  hearing  commissioner  can- 
not be  construed  to  authorize  commis- 
sion to  determine  questions  of  fact  and 
law  not  germane  to  question  stated  in 
notice  of  appeal,  since  such  procedure 
would  be  violative  of  "due  process  of 
law'"  and  contrary  to  orderly  judicial 
procedure  and  administration  of  justice. 
Ibid. 
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Where  hearing  commissioner  found 
that  notice  of  lumber  company's  election 
to  come  under  Workmen's  Compensation 
Act  was  given  by  company  and  received 
by  company's  woods  foreman  more  than 
30  days  prior  to  his  death,  and  employer 
and  insurance  carrier  did  not  except  to 
such  finding,  foreman's  widow  claim- 
ing compensation  had  no  duty  to  apply 
to  commission  for  further  testimony  to 
be  taken  on  review  of  the  case,  and  if 
commission  regarded  record  as  incom- 
plete or  confusing,  it  should  of  its  own 
motion  have  called  for  further  evidence. 
Ibid. 

In  absence  of  statute  or  rule  prescrib- 
ing form  or  content  of  grounds  or  excep- 
tions whereby  findings  and  award  of 
hearing  commissioner  are  brought  be- 
fore industrial  commission,  grounds  and 
exceptions  may  not  fairly  be  tested  by 
the  standard  of  contents  of  such  excep- 


tions to  court  in  appeals  from  inferior 
courts  where  applicable  statutes  or  rules 
exist.  McDonald  v.  Palmetto  Theatres, 
196  S.  C.  460,   13  S.  E.   (2d)   602. 

In  considering  the  sufficiency  of 
grounds  for  review  by  the  full  Industrial 
Commission  of  findings  and  award  of 
hearing  commissioner,  the  fact  that  the 
intention  of  the  Compensation  Act  was 
to  provide  simplicity  of  procedure  was 
required  to  be  considered.  Ibid. 

Where  application  was  made  to  the 
full  industrial  commission  for  review  of 
findings  and  award  of  hearing  commis- 
sioner on  ground  that  the  award  was 
contrary  to  the  law  and  the  evidence,  the 
commission  was  justified  in  reviewing 
all  the  evidence  and  in  making  a  new 
set  of  findings,  particularly  in  the  ab- 
sence of  statute  or  rule  prescribing  the 
form  or  content  of  grounds  or  excep- 
tions. Ibid. 


§  7035-63.  Award — effect — appeal — payment  of  compensation  during  ap- 
peal.— The  award  of  the  commission,  as  provided  in  section  7035-61,  if  not 
reviewed  in  due  time,  or  an  award  of  the  commission  upon  such  review,  as 
provided  in  §  7035-62,  shall  be  conclusive  and  binding  as  to  all  questions  of 
fact;  but  either  party  to  the  dispute  may,  within  thirty  days  from  the  date 
of  such  award,  or  within  thirty  days  after  receipt  of  notice  to  be  sent  by 
registered  mail  of  such  award,  but  not  thereafter  appeal  from  the  decision 
of  said  commission  to  the  court  of  common  pleas  of  the  county  in  which  the 
alleged  accident  happened,  or  in  which  the  employer  resides  or  has  his 
principal  office,  for  errors  of  law  under  the  same  terms  and  conditions  as 
govern  appeals  in  ordinary  civil  actions.  In  case  of  an  appeal  from  the 
decision  of  the  commission,  on  questions  of  law,  said  appeal  shall  operate 
as  a  supersedeas  for  thirty  days  only,  and  thereafter  employer  shall  be 
required  to  make  payment  of  the  award  involved  in  said  appeal  or  cer- 
tification until  the  questions  at  issue  therein  shall  have  been  fully  deter- 
mined in  accordance  with  the  provisions  of  this  article. 
1936  (39)  1231. 


On  the  review  of  an  award  of  the  in- 
dustrial commission,  court  of  common 
pleas  has  no  power  to  pass  upon  facts 
of  case.  Murdaugh  v.  Robert  Lee  Const. 
Co.,   185  S.  C.  497;  194  S.  E.  447. 

The  Supreme  Court  is  an  appellate 
court  and  is  limited  to  deciding  ques- 
tions of  law  in  workmen's  compensa- 
tion cases,  and  although,  in  deciding 
questions  of  law,  court  may  review  facts 
of  case  as  they  appear  in  record,  it  may 
not  pass  upon  force  and  effect  of  such 
facts.  Findings  of  fact  by  full  industrial 
commission  final.  Murdaugh  v.  Robert 
Lee  Const.  Co.,  185  S.  C.  497;  194  S.  E. 
447. 

The  function  of  the  industrial  commis- 
sion in  determining  sufficiency  of  evi- 
dence in  support  of  a  clair  for  compen- 
sation is  similar  to  that  of  a  jury  in  ac- 
tions at  law,  and  commission's  findings 
of  fact  are  final.  Rudd  v.  Fairforest  Fin- 
ishing Co.  et  al.,  189  S.  C.  188,  200  S.  E. 
727;  Cokeley,  et  al.  v.  Robert  Lee,  Inc., 


197  S.  C.  157,  14  S.  E.  (2d)  889. 

If  facts  proved  in  hearing  before  in- 
dustrial commission  are  capable  as  mat- 
ter of  law  of  sustaining  inferences  of 
fact  drawn  from  them  by  commission, 
findings  of  commission  are  conclusive 
in  absence  of  fraud,  and  neither  Su- 
preme Court  nor  court  of  common  pleas 
is  at  liberty  to  interfere  with  them.  Rudd 
v  Fairforest  Finishing  Co.  et  al,  189 
S.  C.  188,  200  S.  E.  727. 

Under  Workmen's  Compensation  Act, 
the  courts  have  jurisdiction  to  review 
awards  of  industrial  commission  only 
where  there  is  no  substantial  evidence 
to  support  the  findings  of  fact  of  the 
Commission.  Spearman  v.  F.  S.  Royster 
Guano  Co.  et  al.,  188  S.  C.  393,  199  S.  E. 
530. 

While  findings  of  fact  by  industrial 
commission  will  be  upheld  if  there  is 
any  evidence  on  which  it  can  rest,  it 
must  be  founded  on  evidence,  and  can- 
not rest  on  surmise,  conjecture,  or  specu- 
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lation.  Rudd  v.  Fairforest  Finishing  Co. 
et  al.,  189  S.  C.  188,  200  S.  E.  727;  Lay- 
ton  v.  Hammond-Brown-Jennings  Co.  et 
al.,   190  S.  C.  425,  3  S.  E.   (2d)  492. 

Where  weave  room  of  cotton  and  ray- 
on plant  in  which  warp  man  was  em- 
ployed was  required  to  be  kept  at  tem- 
perature of  from  83  to  85  degrees,  and 
there  was  no  evidence  that  room  was 
hotter  than  usual  on  night  when  em- 
ployee fainted,  and  there  was  nothing 
to  show  that  fainting  was  result  of  heat 
and  humidity,  award  of  compensation 
on  ground  that  as  result  of  the  "exces- 
sive heat,"  employee  had  heat  stroke 
which  caused  him  to  fall  and  sustain  the 
injuries  from  which  he  died,  was  based 
on  conjecture,  surmise  and  speculation, 
and  could  not  be  sustained.  Cagle  v. 
Judson  Mills,  195  S.  C.  346,  11  S.  E.  (2d) 
376. 

A  finding  of  fact  by  industrial  com- 
mission that  compensation  claimant  had 
not  suffered  loss  of  use  of  arm  as  result 
of  accident  was  conclusive  on  courts  as 
finding  of  fact  that  claimant  was  not 
entitled  to  any  compensation  for  per- 
manent disability.  Phillips  v.  Dixie 
Stores,  Inc.,  et  al.,  186  S.  C.  374,  195 
S.   E.   646. 

And  circuit  judge  could  not  reverse 
commission's  finding  on  ground  that  it 
did  not  have  "adequate"  support  in  the 
evidence.  If  there  is  any  competent  evi- 
dence, the  courts  are  powerless  to  re- 
verse the  commission's  findings  of  fact. 
Ibid. 

Where  there  was  evidence  that  em- 
ployee complained  to  his  superior  of 
pain  in  his  right  shoulder,  which  he 
suffered  while  pulling  on  a  wrench  to 
tighten  a  nut  on  a  "stop  motion,"  and 
two  physicians  testified  that  injury  to 
shoulder  could  have  caused  employee's 
death,  finding  by  industrial  commission 
that  death  of  employee  resulted  from 
"an  accident"  within  meaning  of  Work- 
men's Compensation  Act  was  binding 
on  Supreme  Court.  Cole's  Next  of  Kin 
v.  Anderson  Cotton  Mills,  191  S.  C.  458, 
4   S.  E.   (2d)   908. 

The  percentage  of  functional  loss  of 
use  of  employee's  injured  leg  was  purely 
fact  question,  as  to  which  Industrial 
Commission's  finding  on  doctor's  con- 
flicting testimony  cannot  be  disturbed 
by  court  on  appeal  from  commission's 
award  of  compensation.  Bannister  v. 
Shepherd  et  al.,  191  S.  C.  165,  4  S.  E. 
(2d)   7. 

The  amount  of  workman's  compensa- 
tion claimant's  average  weekly  wage 
was  fact  question  for  industrial  commis- 
sion, whose  finding,  supported  by  testi- 
mony, that  such  wage  was  amount  of 
his  weekly  salary,  plus  value  of  board 
and  lodging  furnished  him  by  employer, 
cannot  be  disturbed  by  court.  Bannister 
v.  Shepherd  et  al.,  191  S.  C.  165,  4  S.  E. 
(2d)  7. 

Analogy  to  granting  of  new  trial  in 
law  action.  —  On  review  of  industrial 


commission's  finding  in  compensation 
proceeding  even  if  trial  judge  reached 
decision  that  would  have  been  different 
from  that  of  the  commission,  he  would 
not  as  a  matter*  of  law  have  been  re- 
quired to  grant  a  new  trial.  Poole  v. 
Saxon  Mills,  192  S.  C.  339,  6  S.  E.  (2d) 
761. 

Where  findings  of  industrial  commis- 
sion were  sustained  by  evidence,  trial 
court  in  affirming  award  of  compensa- 
tion for  facial  disfigurement  did  not 
commit  "abuse  of  discretion"  which  is  a 
legal  term  indicating  that  reviewing 
court  is  of  the  opinion  that  there  was 
commission  of  error  of  law  in  the  cir- 
cumstances. Ibid. 

In  making  an  award  for  compensation 
for  serious  facial  disfigurement  indus- 
trail  commission  acted  in  the  capacity  of 
a  jury  and  the  circuit  judge  heard  appeal 
from  award  in  the  capacity  of  trial  judge 
and  the  rule  relating  to  granting  of  new 
trials  on  ground  that  verdict  is  excessive 
was  applicable  if  the  trial  judge  abused 
discretion  in  refusing  to  grant  relief 
against  the  award  of  commission.  Ibid. 

Where  witness'  testimony  in  work- 
man's compensation  proceeding  conflicts 
with  other  testimony  or  other  parts  of 
his  own  testimony,  question  involved 
becomes  matter  of  opinion  for  industrial 
commission  as  triers  of  fact,  and  court 
cannot  disturb  commission's  fact  finding 
sustained  by  testimony.  Bannister  v. 
Shepherd  et  al.,  191  S.  C.  165,  4  S.  E. 
(2d)  7;  Cokeley  et  al.  v.  Robert  Lee,  Inc., 
197   S.   C.   157,   14  S.  E.   (2d)   889. 

A  finding  of  a  lower  court  or  commis- 
sion will  not  be  reversed  because  of  the 
assignment  of  erroneous  reasons  there- 
for, where  the  finding  is  correct  in  prin- 
ciple. Spearman  v.  F.  S.  Royster  Guano 
Co.  et  al.,  188  S.  C.  393,  199  S.E.  530. 

A  workmen's  compensation  insurance 
carrier  must  pay  weekly  compensation, 
awarded  injured  employee  by  industrial 
commission,  pending  carrier's  appeal  to 
Supreme  Court  from  order  affirming 
award.  Bannister  v.  Shepherd  et  al.,  191 
S.  C.  165,  4  S.  E.  (2d)  7. 

Payment  made  to  employee.  —  The 
statutory  provision  requiring  employer 
to  pay  industrial  commission's  award 
of  compensation  for  injuries  to  employee 
pending  appeal  therefrom  after  30  days, 
requires  payments  to  employee.  Ban- 
nister v.  Shepherd  et  al.,  191  S.  C.  165, 
4  S.  E.   (2d)  7. 

Provision  not  unreasonable  or  unfair. 
— The  statutory  provision,  requiring  pay- 
ment of  industrial  commission's  award 
of  compensation  to  injured  employee 
pending  appeal  therefrom  after  30  days, 
is  not  unreasonable  or  unfair,  in  view 
of  purpose  of  Workmen's  Compensation 
Act  to  provide  system  whereby  em- 
ployee may  immediately  receive  reason- 
able recompense  for  injuries  sustained, 
though  no  way  is  prescribed  to  recover 
amount  paid  if  award  is  set  aside.  Ban- 
nister v.  Shepherd  et  al.,  191  S.  C.  165, 
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4  S.   E.    (2d)   7. 

Procedure  under  Workman's  Compen- 
sation Act  is  summary  in  character,  so 
as  to  furnish  immediate  aid  to  injured 
employee,  and  Legislature  intended  that 
payment  of  weekly  allowances  under 
such  act  for  injuries  sustained  should 
not  be  stayed  pending  appeal  from  in- 
dustrial commission's  award  of  compen- 
sation. Bannister  v.  Shepherd  et  al.,  191 
S.  C.  165,  4  S.  E.  (2d)  7. 

Whether  statutory  provision  that  ap- 
peal from  industrial  commission's  award 
of  compensation  to  injured  employee 
should  operate  as  supersedeas  for  30 
days  only  was  wise  is  not  court's  pro- 
vince to  say,  but  court  can  only  carry 
out  Legislature's  intention  as  expressed 
in  act.  Bannister  v.  Shepherd,  et  al,  191 
S.  C.  165,  4  S.  E.  (2d)  7. 

Net  unconstitutional.  —  The  statutory 
provision  that  appeal  from  industrial 
commission's  award  of  compensation  to 
injured  employee  on  law  question  shall 
operate  as  supersedeas  for  30  days  only, 
after  which  employer  must  pay  award 
until  full  determination  of  such  ques- 
tions, is  not  unconstitutional  as  depriv- 
ing insurance  carrier  of  equal  protection 
of  laws.  Bannister  v.  Shepherd  et  al.,  191 
S.   C.   165,  4  S.  E.   (2d)   7. 

Proceedings  on  appeal  to  Supreme 
Court;  bond. — Provision  of  Workmen's 
Compensation  Act  that  in  case  of  appeal 
from   decision   of   industrial   commission 


on  questions  of  law  the  appeal  shall  op- 
erate as  supersedeas  for  30  days  only, 
and  thereafter  employer  shall  be  re- 
quired to  make  payment  of  award  in- 
volved in  the  appeal  or  certification  un- 
til questions  at  issue  shall  have  been 
fully  determined  in  accordance  with  the 
act,  relates  solely  to  an  appeal  from  de- 
cision of  commission  to  the  court  of 
common  pleas  and  does  not  refer  to  an 
appeal  from  that  court  to  the  Supreme 
Court.  McDonald  v.  Palmetto  Theaters, 
196  S.  C.  38,  11  S.  E.  (2d)  444. 

See  section  7035-61  and  notes  thereto. 

Award  of  single  commission  becomes 
effective  as  award  of  full  commission  un- 
less reviewed. — A  workmen's  compensa- 
tion award  made  after  hearing  required 
by  statute  becomes  effective  as  the 
award  of  the  industrial  commission, 
even  though  the  hearing  has  been  before 
a  single  commissioner,  unless  applica- 
tion is  made  for  a  review.  McDonald  v. 
Palmetto  Theaters,  196  S.  C.  38,  11  S.  E. 
(2d)  444. 

The  Supreme  Court  is  bound  by  in- 
dustrial commission's  finding  as  to  dis- 
puted facts,  but  may  review  commis- 
sion's finding  as  io  existence  of  jurisdic- 
tional fact  entitling  compensation  claim- 
ant to  hearing  before  commission,  even 
to  extent  of  iinding  fact  to  be  other  than 
commission  found  it.  Knight,  et  al.  v. 
Shepherd  et  al.,  191  S.  C.  452.  4  S.  E. 
(2d)    906. 


§  7035-64.  Judgment — lien — default  in  payments — execution. — Any  party 
in  interest  may  file  in  the  court  of  common  pleas  of  the  county  in  which  the 
injury  occurred  a  certified  copy  of  a  memorandum  of  agreement  approved 
by  the  commission,  or  of  an  order  or  decision  of  the  commission,  or  of  an 
award  of  the  commission  unappealed  from  or  of  an  award  of  the  commis- 
sion affirmed  upon  appeal;  whereupon  said  court  shall  render  judgment 
in  accordance  therewith,  and  notify  the  parties.  Such  judgment  shall  have 
the  same  effect  and  all  proceedings  in  relation  thereto  shall  thereafter  be 
the  same,  as  though  said  judgment  had  been  renderd  in  a  suit  duly  heard 
and  determined  by  said  court:  provided,  if  the  judgment  debtor  shall  file 
a  certificate  duly  issued  by  the  industrial  commission,  showing  compliance 
with  section  7035-70,  with  the  clerk  of  the  court  in  the  county  or  counties 
where  such  judgment  is  docketed,  then  such  clerk  shall  make  upon  the 
judgment  roll  an  entry  showing  the  filing  of  such  certificate,  which  shall 
operate  as  a  discharge  of  the  lien  of  the  said  judgment,  and  no  execu- 
tion shall  be  issued  thereon:  provided,  further,  that  if  at  any  time  there  is 
default  in  the  payment  of  any  installment  due  under  the  award  set  forth 
in  said  judgment  the  court  may,  upon  application  for  cause  and  after  ten 
days'  notice  to  judgment  debtor,  order  the  lien  of  such  judgment  restored, 
and  execution  or  other  proper  process  may  be  immediately  issued  thereon 
for  past  due  installments  and  for  future  installments  as  they  may  be- 
come due. 
1936  (39)  1231. 


Proceedings  on  appeal  to  Supreme 
Court  same  as  in  any  other  appeal  to 
that    body.  —   Provision    of   Workmen's 


Compensation  Act  that  judgment  of  the 
court  of  common  pleas  rendered  in 
workmen's  compensation  case  shall  have 
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same  effect,  and  all  proceedings  in  rela- 
tion thereto  shall  thereafter  be  the  same 
as  though  judgment  had  been  rendered 
in  a  suit  duly  heard  and  determined  by 
court  of  common  pleas,  authorizes  an 
appeal  from  judgment  of  court  of  com- 
mon pleas  to  Supreme  Court,  and  all 
proceedings  in  relation  thereto  after 
judgment  of  court  of  common  pleas  is 
rendered  are  the  same  as  provided  in 
Code  of  Procedure  with  reference  to  ap- 
peals from  other  judgments,  including 
supersedeas  provisions  contained  in  the 
Code.  McDonald  v.  Palmetta  Theater's, 
196  S.  C.  38,  11  S.  E.  (2d)  444. 

Effect  of  circuit  court's  reinstating 
single  commissioner's  award.  —  Where 
full  industrial  commission  reversed  de- 
cision of  single  member  and  denied  com- 
pensation claimants'  claim  for  death 
benefits,  reinstatement  by  the  court  of 
common  pleas  of  the  award  of  the  single 
member  was  equivalent  to  an  order  af- 
firming award  of  the  commission,  for 
purposes  of  an  appeal  from  the  judg- 
ment of  the  court  of  common  pleas.  Mc- 
Donald v.  Palmetto  Theaters,  196  S.  C. 
38,    11  S.   E.   (2d)  444. 

Bond  operates  as  stay. — Bond  executed 
by  employer  and  insurance  carrier  with 


sufficient  surety,  pending  appeal  from 
judgment  of  the  court  of  common  pleas 
reinstating  an  award  of  single  member 
of  the  industrial  commission  which  was 
reversed  by  the  commission,  operated  as 
a  stay  of  execution  so  as  to  require  the 
enjoining  of  compensation  claimants 
from  proceeding  further  against  em- 
ployer and  insurance  carrier  to  require 
them  to  pay  compensation  benefits  pend- 
ing final  determination  of  the  appeal. 
McDonald  v.  Palmetto  Theaters,  196  S. 
C.  38.  11  S.  E.  (2d)  444. 

Where  employer  and  insurance  car- 
rier, who  appealed  from  judgment  of 
court  of  common  pleas  reversing  decis- 
ion of  full  industrial  commission  and  re- 
instating award  of  single  member  of 
Commission  who  heard  the  case,,  gave 
notice  of  intention  to  appeal  from  order 
denying  a  stay  and  requiring  compensa- 
tion to  be  paid  under  the  award,  the 
employer  and  insurance  carrier,  which 
had  perfected  proper  bond  and  were  en- 
titled to  a  stay,  were  entitled  to  an  in- 
junction on  rule  to  show  cause  where 
all  parties  concerned  were  accorded  full 
opportunity  to  present  and  argue  their 
respective  contentions.   Ibid. 


§  7035-65.  Cost — payment. — If  the  industrial  commission  or  any  court  be 
fore  whom  any  proceedings  are  brought  under  this  article  shall  determine 
that  such  proceedings  have  been  brought,  prosecuted,  or  defended  without 
reasonable  grounds,  it  may  assess  the  whole  cost  of  the  proceedings  upon 
the  party  who  has  brought  or  defended  them. 
1936  (39)  1231. 


Evidence  that  employer  knew  that  em- 
ployee returned  to  his  work  before  in- 
fection to  his  leg  had  completely  healed, 
and  knew  from  examination  made  by  its 
own  physician  that  ulcer  on  employee's 
leg  was  still  open  and  would  not  heal 
unless  employee  ceased  work  which  re- 
quired him  to  stand  on  his  feet,  was 
sufficient  to  justify  assessing  costs 
against   employer   for  unreasonably   de- 


fending case.  Cole  v.  State  Highway 
Department,  190  S.  C.  142,  2  S.  E.  (2d) 
490. 

Although  the  state  industrial  com- 
mission made  no  express  finding  that 
employer  defended  case  without  reas- 
onable ground,  its  imposition  of  costs 
on  employer  was  evidence  that  such 
finding  was  made  by  commission.  Ibid. 


§  7035-66.  Commission  appoint  doctor  to  examine  injured  employee — com- 
pensation.— The  commission  or  any  member  thereof  may,  upon  the  appli- 
cation of  either  party,  or  upon  its  own  motion,  appoint  a  disinterested  and 
duly  qualified  physician  or  surgeon  to  make  any  necessary  medical  exam- 
ination of  the  employee,  and  to  testify  in  respect  thereto.  Said  physician  or 
surgeon  shall  be  allowed  traveling  expenses  and  a  reasonable  fee  to  be 
fixed  by  the  commission,  not  exceeding  ten  ($10.00)  dollars  for  each  ex- 
amination and  report,  but  the  commission  may  allow  additional  reasonable 
amounts  in  extraordinary  cases.  The  fees  and  expenses  of  such  physician 
or  surgeon  shall  be  paid  by  the  State. 
1936  (39)  1231. 


Discretion  of  commission. — The  pro- 
vision in  Workmen's  Compensation  Act 
that  the  industrial  commission  "may" 
appoint  a  disinterested  and  duly  quali- 


fied physician  to  examine  employee  in- 
vested in  the  commission  the  discretion 
of  making  or  refusing  such  appointment. 
Spearman   v.   F.   S.   Royster  Guano   Co. 
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et  al..  188  S.  C.  393,  199  S.  E.  530.  as    requested    by    employer's    insurance 

The  refusal  by  the  industrial  commis-  carrier,  fact  that  provision  of  Workmen's 

sion    of    claimant's   application    for    ap-  Compensation  Act  authorizing  industrial 

pointment  of  a  physician  for  examina-  commission     to     appoint     physician     to 

tion  of  claimant  at  the  expense  of  the  make  necessary  physical  examination  of 

state    was   not   an    abuse   of   discretion,  a  claimant  was   not  invoked,   and   that 

where  the  commission  had  already  ap-  commission  made  no  order  for  examin- 

pointed    one   disinterested    physician    to  ation   of  claimant,   did  not  relieve   him 

make  an  examination  and  to  testify  in  from  operation  of  provision  of  the  act 

respect  thereto.  Spearman  v.  F.  S.  Roys-  that    compensation   shall    be    suspended 

ter  Guano  Co.  et  al.,  188  S.  C.  393,  199  during   time  of  a   claimant's   refusal   to 

S.  E.  530.  submit  to  physical  examination,  in  view 

Failure  to  apply  lo  commission  for  ap-  of  provision  of  the  act  requiring  claim- 

poinlment  of  physician  does  not  relieve  ant   to    submit   to    physical   examination 

claimant  of  duty  to  submit  to  examina-  if    requested    by    his    employer.    Hill   v. 

tion. — Where  compensation  claimant  re-  Skinner,  et  al.,   195  S.  C.   338,  11   S.  E. 

fused  to  submit  to  physical  examination  (2d)    386. 

§  7035-67.  Commission  approve  fees  of  attorneys,  physicians  and  hospitals 
— penalty  for  receiving  unapproved  fee  or  soliciting  employment. — (a)  Fees 
for  attorneys  and  physicians  and  charges  of  hospitals  for  services  under 
this  article  shall  be  subject  to  the  approval  of  the  commission;  but  no 
physician  shall  be  entitled  to  collect  fees  from  an  employer  or  insurance 
carrier  until  he  has  made  the  reports  required  by  the  industrial  commis- 
sion in  connection  with  the  case. 

(b)  Any  person  (1)  who  receives  any  fee,  other  consideration,  or  any 
gratuity  on  account  of  services  so  rendered,  unless  such  consideration  or 
gratuity  is  approved  by  the  commission  or  such  court,  or  (2)  who  makes 
it  a  business  to  solicit  employment  for  a  lawyer  or  for  himself  in  respect 
of  any  claim  or  award  for  compensation,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall,  for  each  offense,  be  punished  by  a  fine 
of  not  more  than  five  hundred  ($500.00)  dollars  or  by  imprisonment  not 
to  exceed  one  year,  or  by  both  such  fine  and  imprisonment. 
1936  (39)  1231. 

§  7035-68.     Commission  determine  unsettled  matters. — All  questions  aris- 
ing under  this  article,  if  not  settled  by  agreements  of  the  parties  interested 
therein,  with  the  approval  of  the  commission,  shall  be  determined  by  the 
commission,  except  as  otherwise  herein  provided. 
1936  (39)  1231. 

§  7035-69.  Employers  keep  record  of  injuries — report  certain  to  commis- 
sion— penalty. — (a)  Every  employer  shall  hereafter  keep  a  record  of  all  in- 
juries, fatal  or  otherwise,  teceived  by  his  employees  in  the  course  of  their 
employment  on  blanks  approved  by  the  commission.  Within  ten  days  after 
the  occurrence  and  knowledge  thereof,  as  provided  in  §  7035-25,  of  an 
injury  to  an  employee,  causing  his  absence  from  work  for  more  than  three 
days,  a  report  thereof  shall  be  made  in  writing  and  mailed  to  the  industrial 
commission  on  blanks  to  be  procured  from  the  commission  for  this  purpose. 

(b)  The  records  of  the  commission,  insofar  as  they  refer  to  accidents,  in- 
juries, and  settlements,  shall  not  be  open  to  the  public,  but  only  to  the 

.parties  satisfying  the  commission  of  their  interest  in  such  records  and  for 
the  right  to  inspect  them. 

(c)  Upon  the  termination  of  the  disability  of  the  injured  employee,  or 
if  the  disability  extends  beyond  a  period  of  sixty  days,  then,  also,  at  the 
expiration  of  such  period  the  employer  shall  make  a  supplementary  report 
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to  the  commission  on  blanks  to  be  procured  from  the  commission  for  the 
purpose. 

(d)  The  said  report  shall  contain  the  name,  nature,  and  location  of  the 
business  of  the  employer,  and  name,  age,  sex,  and  wages  and  occupation 
of  the  injured  employee;  and  shall  state  the  date  and  hour  of  the  accident 
causing  injury,  the  nature  and  cause  of  the  injury,  and  such  other  informa- 
tion as  may  be  required  by  the  commission. 

(e)  Any  employer  who  refuses  or  neglects  to  make  the  report  required 
by  this  section  shall  be  liable  for  a  penalty  of  not  less  than  five  ($5.00) 
dollars  and  not  more  than  twenty-five  ($25.00)  dollars  for  each  refusal  or 
neglect.  The  fine  herein  provided  may  be  assessed  by  the  commission  in 
an  open  hearing,  with  the  right  of  review  and  appeal  as  in  other  cases.  In 
the  event  the  employer  has  transmitted  the  report  to  the  insurance  carrier 
for  transmission  by  such  insurance  carrier  to  the  industrial  commission, 
the  insurance  carrier  wilfully  neglecting  or  failing  to  transmit  the  report 
shall  be  liable  for  the  said  penalty. 

1936  (39)  1231. 

§  7035-70.  Employer  insure  liability  hereunder  or  make  arrangement 
Iherefor. — Every  employer  who  accepts  the  provisions  of  this  article  rela- 
tive to  the  payment  of  compensation  shall  insure  and  keep  insured  his 
liability  thereunder  in  any  authorized  corporation,  association,  organiza- 
tion, or  in  any  mutual  insurance  association  formed  by  a  group  of  em- 
ployers so  authorized,  or  shall  furnish  to  the  industrial  commission  satis- 
factory proof  of  his  financial  ability  to  pay  direct  the  compensation  in 
the  amount  and  manner  and  when  due,  as  provided  for  in  this  article.  In 
the  latter  case  the  commission  may  require  the  deposit  of  an  acceptable 
security,  indemnity  or  bond  to  secure  the  payment  of  the  compensation 
liabilities  as  they  are  incurred. 
1936  (39)  1231. 

§  7035-71.  Employer  file  evidence  of  compliance  with  §  7035-70  with  com- 
mission— penalty  for  failure  to  secure  payment  of  compensation. — (a)  Every 
employer  accepting  the  compensation  provisions  of  this  article  shall,  within 
thirty  days  after  July  17,  1935,  file  with  the  commission,  in  form  prescribed 
by  it,  and  thereafter  annually  or  as  often  as  may  be  necessary,  evidence 
of  his  compliance  with  the  provisions  of  §  7035-70,  and  all  others  relating 
thereto. 

(b)  Any  employer  required  to  secure  the  payment  of  compensation  un- 
der this  article  who  refuses  or  neglects  to  secure  such  compensation  shall 
be  punished  by  a  fine  of  ten  cents  for  each  employee  at  the  time  of  the 
insurance  becoming  due,  but  not  less  than  one  dollar  nor  more  than  fifty 
dollars  for  each  day  of  such  refusal  or  neglect,  and  until  the  same  cease?- 
and  he  shall  be  liable  during  continuance  of  such  refusal  or  neglect  to  an 
employee  either  for  compensation  under  this  article  or  at  law  in  the  same 
manner  as  provided  in  §  7035-17. 

The  fine  herein  provided  may  be  assessed  by  the  commission  in  an  open 
hearing  with  the  right  of  review  and  appeal  as  in  other  cases. 

1936  (39)  1231. 

§  7035-72.     Certificate  of  compliance  with  §  7035-70 — issuance — revocation. 

— Whenever   an   employer   has   complied   with   the   provisions   of   section 

IV.-S.C.-3 
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7035-70,  relating  to  self-insurance,  the  industrial  commission  shall  issue  to 
such  employer  a  certificate,  which  shall  remain  in  force  for  a  period  fixed 
by  the  commission,  but  the  commission  may,  upon  at  least  sixty  days'  no- 
tice and  a  hearing  to  the  employer,  revoke  the  certificate  upon  satisfactory 
evidence  for  such  revocation  having  been  presented.  At  any  time  after 
such  revocation  the  commission  may  grant  a  new  certificate  to  the  em- 
ployer upon  his  petition. 
1936  (39)  1231. 

§  7035-73.  Insurer — notice  to — jurisdiction  of — bound  by  awards — liability 
when  employers  insolvent. — All  policies  insuring  the  payment  of  compen- 
sation under  this  article  must  contain  a  clause  to  the  effect  that,  as  between 
the  employer  and  the  insurer,  the  notice  to  or  acknowledgment  of  the  oc- 
currence of  the  injury  on  the  part  of  the  insured  employer  shall  be  deemed 
notice  or  knowledge,  as  the  case  may  be,  on  the  part  of  the  insurer;  that 
jurisdiction  of  the  insured  for  the  purpose  of  this  article  shall  be  jurisdic- 
tion of  the  insurer,  that  the  insurer  shall  in  all  things  be  bound  by  and 
subject  to  the  awards,  judgments,  or  decrees  rendered  against  such  insured 
employer,  and  that  insolvency  or  bankruptcy  of  the  employer  and/or  dis- 
charge therein  shall  not  relieve  the  insurer  from  the  payment  of  compen- 
sation for  disability  or  death  sustained  by  an  employee  during  the  life  of 
such  policy  or  contract. 
1936  (39)  1231. 

§  7035-74.  Payment  of  compensation  by  insurer. — No  policy  of  insurance 
against  liability  arising  under  this  article  shall  be  issued  unless  it  contains 
the  agreement  of  the  insurer  that  it  will  promptly  pay  to  the  person  entitled 
to  same  all  benefits  conferred  by  this  article,  and  all  installments  of  the 
compensation  that  may  be  awarded  or  agreed  upon,  and  that  the  obligation 
shall  not  be  affected  by  any  default  of  the  insured  after  the  injury  or  by 
any  default  in  giving  notice  required  by  such  policy,  or  otherwise.  Such 
agreement  shall  be  construed  to  be  a  direct  promise  by  the  insurer  to  the 
person  entitled  to  compensation  enforceable  in  his  name. 
1936  (39)  1231. 

§  7035-75.  Policy  insuring  payment  of  compensation — terms — form. — (a) 
Every  policy  for  the  insurance  of  the  compensation  herein  provided,  or 
against  liability  therefor,  shall  be  deemed  to  be  made  subject  to  the  pro- 
visions of  this  article.  No  corporation,  association,  or  organization  shall 
enter  into  any  such  policy  of  insurance  unless  its  form  shall  have  been 
approved  by  the  insurance  commissioner. 

(b)  This  article  shall  not  apply  to  policies  of  insurance  against  loss  from 
explosion  of  boilers  or  fly-wheels  or  other  similar  single  catastrophe  haz- 
ards: provided,  that  nothing  herein  contained  shall  be  construed  to  relieve 
the  employer  from  liability  for  injury  or  death  of  an  employee  as  a  result 
of  such  explosion  or  catastrophe. 
1936  (39)  1231. 

§  7035-76.  Insurance  commissioner  approve  rates  for  policies  insuring  pay- 
ment of  compensation — insurance  carriers — tax  on  premiums — report  and 
pay  tax  semi-annually — collection  of  tax — penalty  for  violating  section — 
giving  notice  to  carriers — withdrawal  of  carrier  from  State. — (a)  To  secure 
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fair,  reasonable,  adequate  and  non-discriminatory  rates  for  workmen's 
compensation  insurance  in  this  State  the  commissioner  of  insurance  shall 
approve  the  rate  for  each  classification  under  which  such  business  is  writ- 
ten, which  rate  and  classification  shall  be  the  same  for  all  insurers.  The 
commissioner  of  insurance  shall,  in  approving  such  rates,  make  use  of  the 
experience  data  which,  from  time  to  time,  may  be  available  and  of  such 
other  helpful  information  as  may  be  obtainable.  For  the  purpose  of  uni- 
formity and  equality  the  department  shall  approve  a  system  of  merit  rat- 
ing for  use  in  the  writing  of  such  insurance  in  this  State.  No  system  of 
merit  rating  except  the  one  so  approved  shall  be  used  in  this  State. 

Every  carrier  of  insurance,  including  the  parties  to  any  mutual  insurance 
association,  shall  be  members  of  a  non-partisan  rating  bureau.  The  stock 
and  non-stock  carriers  which  are  members  of  such  bureau  shall  be  repre- 
sented in  the  bureau  management  and  on  all  committees  of  such  bureau. 
One-half  of  the  members  of  each  committee  shall  be  chosen  by  the  stock 
companies  and  one-half  by  the  non-stock  companies.  In  case  of  a  tie  vote 
on  any  committee,  the  commissioner  of  insurance  shall  cast  the  decid- 
ing vote. 

(b)  Each  such  insurance  carrier  shall  report  to  the  state  insurance  com- 
missioner in  accordance  with  such  reasonable  rules  as  the  insurance  com- 
missioner may  at  any  time  prescribe,  for  the  purpose  of  determining  the 
solvency  of  the  carrier  and  the  adequacy  of  its  rates;  for  such  purpose  the 
commissioner  of  insurance  may  inspect  the  books  and  records  of  such  insur- 
ance carrier,  and  examine  its  agents,  officers,  and  directors  under  oath. 

(c)  Every  person,  partnership,  association,  corporation,  whether  organ- 
ized under  the  laws  of  this  or  any  other  State  or  county,  every  mutual 
company  or  association  and  every  other  insurance  carrier  insuring  em- 
ployers in  this  State  against  liability  for  personal  injuries  to  their  em- 
ployees, or  death  caused  thereby,  under  the  provisions  of  this  article,  shall 
as  hereinafter  provided,  pay  a  tax  upon  the  premium  received  whether  in 
cash  or  notes,  in  this  State,  or  on  account  of  business  done  in  this  State, 
for  such  insurance  in  this  State,  at  the  rate  of  two  and  one-half  (2V2%)  per 
cent  of  the  amount  of  such  premium,  which  tax  shall  be  in  lieu  of  all  other 
taxes  on  said  premiums,  which  tax  shall  be  assessed  and  collected  as  here- 
inafter provided:  provided,  however,  that  such  insurance  carriers  shall  be 
credited  with  all  canceled  or  returned  premiums  actually  refunded  during 
the  year  on  such  insurance  including  any  unused  premiums  refunded  or 
credited  to  policy  holders  as  dividends;  provided,  further,  the  tax  herein 
imposed  shall  be  paid  in  the  manner  provided  in  this  article,  at  the  rate 
ol  four  and  one-half  (4%%)  per  centum  of  the  amount  of  such  premium, 
or  in  the  case  of  any  premium  which  includes  any  period  prior  to  said 
date,  at  the  rate  of  two  and  one-half  (2%%)  per  centum  of  the  portion  of 
said  premium  corresponding  pro  'rata  to  said  period  and  at  the  rate  of  four 
and  one-half  (4%%)  per  centum  of  remaining  portion  thereof;  provided, 
further,  every  employer  carrying  his  own  risk  under  the  provisions  of 
section  7035-70  shall,  under  oath,  report  to  the  insurance  commissioner 
his  payroll,  subject  to  the  provisions  of  this  article.  Such  report  shall  be 
made  in  form  prescribed  by  the  insurance  commissioner,  and  at  the  time 
herein  provided  for  premium  reports  by  insurance  carriers.  The  insurance 
commissioner  shall  assess  against  such  payroll  a  maintenance  tax  com- 
puted by  taking  such  per  cent  of  the  basis  premiums  charged  against  the 


§  7035-76  Civil  Code  Page  68 

same  or  most  similar  industry  or  business  taken  from  the  manual  of  in- 
surance rates  that  are  in  force  in  this  State,  as  is  imposed  upon  premiums 
of  insurance  companies,  to-wit:  on  the  amount  thereof  corresponding  pro 
rata  to  the  period  from  the  effective  date  of  this  article  to  July  1,  1937,  at 
the  rate  of  two  and  one-half  (2%%)  per  cent  of  said  amounts;  and  for  all 
periods  from  and  after  July  1,  1937,  at  the  rate  of  four  and  one-half 
(4V2  % )  per  cent  of  said  amounts.  Such  assessments  shall  be  paid  to  the 
insurance  commissioner,  which  in  turn  shall  deposit  the  same  with  the 
state  treasurer.  Upon  receipt  of  said  money  the  state  treasurer  shall  place 
the  whole  thereof  to  the  credit  of  the  South  Carolina  industrial  commis- 
sion for  its  support.  As  the  commision  may  from  time  to  time  determine, 
the  State  auditor  and  State  treasurer,  shall  make  transfers  to  the  general 
funds  of  the  State  from  the  funds  of  the  South  Carolina  industrial  commis- 
sion, so  as  to  refund  all  appropriations  heretofore  or  hereafter  made  to 
said  fund  out  of  the  general  funds. 

(d)  Every  such  insurance  carrier  shall,  for  the  six  months  ending  De- 
cember thirty-first,  nineteen  hundred  and  thirty-five,  and  semi-annually 
thereafter,  make  a  return,  verified  by  the  affidavit  of  its  president  and 
secretary,  or  other  chief  officers  or  agents,  to  the  commissioner  of  insur- 
ance, stating  the  amount  of  all  such  premiums  and  credits  during  the  period 
covered  by  such  return.  Every  insurance  carrier  required  to  make  such 
return  shall  file  the  same  with  the  commissioner  of  insurance  within  thirty 
days  after  the  close  of  the  period  covered  thereby,  and  shall  at  the  same 
time  pay  to  the  State  insurance  commissioner  a  tax  of  two  dollars  and  fifty 
cents  ($2.50)  on  each  one  hundred  ($100.00)  dollars  of  such  premiums  as- 
certained, as  provided  in  subsections  (c)  hereof,  less  returned  premium  on 
cancelled  policies  including  any  unused  premium  refunded  or  credited  to 
policy  holders  as  dividends.  Upon  receipt  of  said  money  the  insurance 
commissioner  shall  deposit  the  same  with  the  State  treasurer,  and  the  State 
treasurer  shall  place  the  whole  thereof  to  the  credit  of  the  South  Carolina 
industrial  commission  for  its  support.  As  the  commission  may  from  time 
to  time  determine,  the  state  auditor  and  state  treasurer  shall  make  transfer 
to  the  general  funds  of  the  State  from  funds  of  the  South  Carolina  indus- 
trial commission,  so  as  to  refund  all  appropriations  heretofore  or  hereafter 
made  to  said  fund  out  of  the  general  funds:  provided,  further,  that  all 
returns  filed  for  the  six  months  ending  June  30,  1937,  shall  show  separately 
all  premiums  which  include  any  period  prior  to  the  first  day  of  July,  1937, 
and  the  portions  of  such  premiums  corresponding  pro  rata  to  the  period, 
prior  to  such  date;  and  from  and  after  the  first  day  of  July,  1937,  every 
insurance  carrier  required  to  make  such  return  shall  pay  to  the  state  in- 
surance commissioner  a  tax  of  four  and  one-half  ($4.50)  dollars  on  each 
one  hundred  ($100.00)  dollars  of  such  premium  ascertained,  as  provided 
in  subsection  (c)  hereof,  or  in  the  case  of  any  premium  which  includes  any 
period  prior  to  the  first  day  of  July,  1937,  a  tax  of  two  dollars  and  fifty 
cents  ($2.50)  on  each  one  hundred  ($100.00)  dollars  of  the  portion  of  said 
premiums  corresponding  pro  rata  to  such  periods,  and  four  and  one-half 

($4.50)  dollars  on  each  one  hundred  ($100.00)  dollars  of  the  remaining 
portion  thereof,  less  return  premiums  on  cancelled  policies  including  any 
unused  premiums  refunded  or  credited  to  policy  holders  as  dividends. 

(e)  If  any  such  insurance  carrier  shall  fail  or  refuse  to  make  the  return 
required  by  this  article,  the  said  commissioner  of  insurance  shall  assess  the 
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tax  against  such  insurance  carrier  at  the  rate  herein  provided  for,  on  such 
amount  of  premium  as  he  may  deem  just,  and  the  proceedings  thereon  shall 
be  the  same  as  if  the  return  had  been  made. 

(f)  If  any  such  insurance  carrier  shall  withdraw  from  business  in  this 
State  before  the  tax  shall  fall  due,  as  herein  provided,  or  shall  fail  or 
neglect  to  pay  such  tax,  the  commissioner  of  insurance  shall  at  once  pro- 
ceed to  collect  the  same;  and  he  is  hereby  empowered  and  authorized  to 
employ  such  legal  process  as  may  be  necessary  for  that  purpose,  and,  when 
so  collected,  he  shall  pay  the  same  into  the  state  treasury.  The  suit  may  be 
brought  by  the  commissioner  of  insurance,  in  his  official  capacity,  in  any 
court  of  this  State  having  jurisdiction.  Reasonable  attorney  fees  may  be 
taxed  as  costs  therein,  and  process  may  issue  to  any  county  of  the  State, 
and  may  be  served  as  in  civil  actions,  or  in  case  of  unincorporated  associa- 
tions, partnerships,  inter-indemnity  contracts,  upon  any  agent  of  the 
parties  thereto  upon  whom  process  may  be  served  under  the  laws  of  this 
State.  Upon  receipt  of  said  money  the  state  treasurer  shall  place  the  whole 
thereof  to  the  credit  of  the  South  Carolina  industrial  commission  for  its 
support.  As  the  commission  may  from  time  to  time  determine,  the  state 
auditor  and  state  treasurer  shall  make  transfers  to  the  general  funds  of  the 
State  from  the  funds  of  the  South  Carolina  industrial  commission,  so  as 
to  refund  all  appropriations  heretofore  or  hereafter  made  to  said  fund  out 
of  the  general  fund. 

(g)  Any  person  or  persons  who  shall  in  this  State  act  or  assume  to  act 
as  agent  for  any  such  insurance  carrier  whose  authority  to  do  business 
in  this  State  has  been  suspended,  while  such  suspension  remains  in  force,  or 
shall  neglect  or  refuse  to  comply  with  any  of  the  provisions  of  this  section 
obligatory  upon  such  persons  or  party,  or  who  shall  wilfully  make  a  false 
or  fraudulent  statement  of  the  business  or  conditions  of  any  such  insurance 
carrier,  or  false  or  fraudulent  return  as  herein  provided,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars, 
or  by  imprisonment  for  not  less  than  ten  nor  more  than  ninety  days,  or 
both  such  fine  and  imprisonment  in  the  discretion  of  the  court. 

(h)  Whenever  by  this  article,  or  the  terms  of  any  policy  contract,  any 
officer  is  required  to  give  any  notice  to  an  insurance  carrier,  the  same  may 
be  given  by  delivery,  or  by  mailing  by  registered  letter  properly  addressed 
and  stamped,  to  the  principal  office  or  general  agent  of  such  insurance  car- 
rier within  this  State,  or  to  its  home  office  or  to  the  secretary,  general 
agent,  or  chief  officer  thereof  in  the  United  States,  or  the  state  insurance 
commissioner. 

(i)  Any  insurance  carrier  liable  to  pay  a  tax  upon  premiums  under  this 
article  shall  not  be  liable  to  pay  any  other  or  further  tax  upon  such  premi- 
ums under  any  other  law  of  this  State. 

(j)  Upon  the  withdrawal  of  any  insurance  carrier  from  doing  business  in 
the  State  that  has  any  outstanding  liability  under  the  workmen's  compen- 
sation law,  the  insurance  commissioner  shall  immediately  notify  the  South 
Carolina  industrial  commission  and  thereupon  the  said  South  Carolina  in- 
dustrial commission  shall  issue  an  award  against  said  insurance  carrier  and 
commute  the  installments  due  injured  employee  or  employees  and  imme- 
diately have  said  award  docketed  in  the  court  of  common  pleas  of  the 
county  in  which  the  claimant  resides  and  the  said  South  Carolina  industrial 
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commission  shall  then  cause  suit  to  be  brought  on  said  judgment  in  the  state 
of  the  residence  of  any  such  insurance  carrier  and  the  proceeds  from  said 
judgment,  after  deducting  costs,  if  any,  of  the  proceeding,  shall  be  turned 
over  to  the  injured  employee  or  employees,  taking  from  such  employee  or 
employees  the  proper  receipt  in  satisfaction  of  his  claim. 
1936  (39)  1231;  1937  (40)  613. 

§  7035-77.     Invalidity. — If  any  section  of  the  provisions  of  this  article  be 
decided  by  the  courts  to  be  unconstitutional  or  invalid,  the  same  shall  not 
affect  the  validity  of  this  article  as  a  whole  or  any  part  thereof  other 
than  the  part  so  decided  to  be  unconstitutional  or  invalid. 
1936  (39)  1231. 

§  7035-78.  Collection  of  fines  and  penalties. — The  industrial  commission 
shall  have  the  power  by  civil  action  brought  in  its  own  name  to  enforce  the 
collection  of  any  fines  or  penalties  provided  by  this  article  and  fines  or 
penalties  collected  by  the  commission  shall  become  a  part  of  the  fund 
referred  to  in  §  7035-79. 
1936  (39)  1231. 

§   7035-79.     Appropriation. — For  the  purpose  of  paying  salaries   and  ex- 
penses of  the  commission  and  its  necessary  employees  in  making  prepara- 
tions and  putting  this  article  into  operation,  the  sum  of  forty  thousand 
dollars,  if  so  much  be  necessary,  is  hereby  appropriated. 
1936  (39)  1231. 
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§  7035-81.     Short  title. — This  article  shall  be  known  and  may  be  cited  as 
the  "South  Carolina  Unemployment  Compensation  Law". 
1936  (39)   1716. 


§  7035-82.  Declaration  of  state  public  policy. — Without  intending  that  this 
section  shall  supersede,  alter,  or  modify  the  specific  provisions  hereinafter 
contained  in  this  article  but  as  a  guide  to  the  interpretation  and  applica- 
tion of  this  article,  the  public  policy  of  this  State  is  declared  to  be  as  fol- 
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lows:  economic  insecurity  due  to  unemployment  is  a  serious  menace  to 
health,  morals  and  welfare  of  the  people  of  this  State.  Unvoluntary  unem- 
ployment is  therefore  a  subject  of  general  interest  and  concern  which  re- 
quires appropriate  action  by  the  General  Assembly  to  prevent  its  spread 
and  to  lighten  its  burden  which  now  so  often  falls  with  crushing  force  upon 
the  unemployed  worker  and  his  family.  The  achievement  of  social  security 
requires  protection  against  this  greatest  hazard  of  our  economic  life.  This 
can  be  provided  by  encouraging  the  employers  to  provide  more  stable  em- 
ployment and  by  the  systematic  accumulation  of  funds  during  periods  of 
employment  to  provide  benefits  for  periods  of  unemployment,  thus  main- 
taining purchasing  power  and  limiting  the  serious  social  consequences  of 
poor  relief  assistance.  The  General  Assembly,  therefore,  declares  that  in 
its  considered  judgment  the  public  good,  and  the  general  welfare  of  the 
citizens  of  this  State  require  the  enactment  of  this  measure,  under  the 
police  powers  of  the  State,  for  the  compulsory  setting  aside  of  unemploy- 
ment reserves  to  be  used  for  the  benefit  of  persons  unemployed  through  no 
fault  of  their  own. 

1936  (39)  1716;  1941  (42)  369. 

§  7035-83.     Benefits. 

(a)  Payment  of  benefits. — (1)  On  and  after  July  1,  1938,  benefits  shall 
become  payable  from  the  fund  to  any  individual  who  thereafter  is  or  be- 
comes unemployed  and  eligible  for  benefits.  All  benefits  shall  be  paid 
through  employment  offices,  in  accordance  with  such  regulations  as  the 
commission  may  prescribe.  Provided,  that  wages  earned  for  services,  as 
defined  in  section  7035-99  (g)  (6)  (H),  irrespective  of  when  performed  shall 
not  be  included  for  purposes  of  determining  eligibility  under  section  7035- 
84  (e),  or  weekly  benefit  amounts  under  subsection  (b)  of  this  section  for 
the  purposes  of  any  benefit  year  commencing  on  or  after  July,  1939,  nor 
shall  any  benefit  with  respect  to  unemployment  occurring  on  or  after  July 
1,  1939,  be  payable  under  subsection  (d)  of  this  section  on  the  basis  of 
such  wages. 

(2)  Where  benefits  due  an  individual  have  been  unpaid  at  the  time 
of  death  and  the  estate  of  such  individual  has  not  been  administered  upon 
in  the  probate  court  within  sixty  (60)  days  after  the  time  of  death,  the 
commission  is  authorized  to  pay  such  benefit  amounts  as  the  deceased  may 
have  been  entitled  to;  first,  to  the  surviving  wife  or  husband,  and  if  there 
be  none;  second,  to  the  minor  children,  and  if  there  be  none;  third,  to  the 
adult  children,  if  there  be  none;  fourth,  to  parents  of  the  deceased,  and  if 
there  be  none;  fifth,  to  any  person  or  persons  who  were  dependent  upon  the 
deceased;  and  if  there  be  no  person  within  the  foregoing  classifications,  the 
payments  due  the  deceased  shall  lapse  and  revert  into  the  unemployment 
trust  fund;  provided,  that  payment  to  any  responsible  adult  with  whom 
minor  children  are  making  their  home,  upon  a  written  pledge  to  use  the 
said  payment  for  the  benefit  of  the  said  minors,  will  be  considered  proper 
and  legal  payment  to  the  said  minor  children  without  the  requirement  of 
formal  appointment  of  a  guardian. 

(b)  Weekly  amount  for  total  unemployment. — An  individual's  weekly 
benefit  amount  shall  be  the  amount  appearing  in  column  B  in  the  table  in 
this  subsection  on  the  line  on  which,  in  column  A  of  such  table,  there  ap- 
pear the  total  wages  paid  for  insured  work  to  such  individual  in  that  quar- 
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ter  of  his  base  period 

in  which  such  total  wages  were 

highest. 

COLUMN  A. 

COLUMN  B. 

COLUMN  C. 

COLUMN  D. 

Wages  Paid  in 

Weekly 

Qualifying 

Maximum  Total 

Highest  Quarter 

Benefit 

Wages  in 

Benefits  in 

of  Base  Period 

Amount 

Base  Period 

Benefit  Year 

$  30.00— $104.00 

$  4.00 

$120.00 

$  64.00 

104.01—  130.00 

5.00 

200.00 

80.00 

130.01—  156.00 

6.00 

240.00 

96.00 

156.01—  182.00 

7.00 

280.00 

112.00 

182.01—  208.00 

8.00 

320.00 

128.00 

208.01—  234.00 

9.00 

360.00 

144.00 

234.01—  260.00 

10.00 

400.00 

160.00 

260.01—  286.00 

11.00 

440.00 

176.00 

286.01—  312.00 

12.00 

480.00 

192.00 

312.01—  338.00 

13.00 

520.00 

208.00 

338.01—  364.00 

14.00 

560.00 

224.00 

364.01— and  over 

15.00 

600.00 

240.00 

Provided,  that  if  claimant  fails  to  receive  the  qualifying  wages  in  the  base 
period  (column  C)  corresponding  to  wages  received  in  highest  quarter  of 
base  period  (column  A),  but  received  qualifying  base  period  wages  (col- 
umn C)  corresponding  to  the  next  lower  bracket  (column  A) ,  such  claim- 
ant's weekly  benefit  amount  shall  be  that  of  the  said  next  lower  weekly 
benefit  amount.  Provided,  however,  when  the  balance  in  the  unemploy- 
ment compensation  trust  fund  to  the  credit  of  this  State  is  five  million 
($5,000,000.00)  dollars,  or  less,  the  commission  may  reduce  by  not  exceed- 
ing twenty-five  (25 '<  )  per  cent  the  weekly  benefit  amounts  in  column  B 
and  the  maximum  total  benefits  in  column  D:  provided,  further,  however, 
when  the  said  fund  shall  reach  the  sum  of  six  million  ($6,000,000.00)  dol- 
lars, or  more,  such  reduction  shall  be  discontinued. 

(c)  Weekly  benefits  for  partial  unemployment. — Each  eligible  individual 
who  is  unemployed  in  any  week  shall  be  paid  with  respect  to  such  week 
a  benefit  in  an  amount  equal  to  his  weekly  benefit  amount  less  that  part  of 
the  wages  (if  any)  payable  to  him  with  respect  to  such  week  which  is  in 
excess  of  $1.00.  Such  benefit,  if  not  a  multiple  of  $1.00,  shall  be  computed 
to  the  next  higher  multiple  of  $1.00. 

(d)  Amount  entitled  during  benefit  year. — Any  otherwise  eligible  indi- 
vidual shall  be  entitled  during  any  benefit  year  to  the  amount  appearing 
in  column  D  of  the  table  in  section  7035-83  (b)  on  the  line  on  which,  in 
column  B  of  that  table,  appears  his  weekly  benefit  amount. 

(e)  Seasonal  industry — seasonal  workers. — (1)  As  used  in  this  section, 
the  term  "seasonal  industry"  means  an  occupation  or  industry  in  which, 
because  of  the  seasonal  nature  thereof  it  is  customary  to  operate  only 
during  a  regularly  recurring  period  or  periods  of  less  than  forty  weeks. 
The  commission  may,  after  investigation  and  hearing,  determine,  and  may 
thereafter  from  time  to  time  redetermine,  the  longest  seasonal  period  or 
periods  during  which,  by  the  best  practice  of  the  occupation  or  industry 
in  question  operations  are  conducted.  Until  such  determination  by  the 
commission,  no  occupation  or  industry  shall  be  deemed  seasonal. 

(2)  The  term  "seasonal  worker"  means  an  individual  who  is  ordinarily 
engaged  in  a  seasonal  industry. 


Page  73     South  Carolina  Unemployment  Compensation  Law      §  7035-84 

(3)  The  commission  may  prescribe  fair  and  reasonable  general  rules  ap- 
plicable to  seasonal  workers  for  determining  the  period  for  earning  and  the 
amount  of  the  total  wages  required  to  qualify  such  workers  for  benefits 
and  the  period  during  which  benefits  shall  be  payable  to  them.  The  com- 
mission may  prescribe  fair  and  reasonable  general  rules  with  respect  to 
such  other  matters  relating  to  benefits  for  seasonal  workers  as  the  com- 
mission finds  necessary  and  consistent  with  the  policy  and  purpose  of  this 
article.  Rules  prescribed  pursuant  to  this  paragraph  shall,  with  respect  to 
such  workers,  supersede  any  inconsistent  provisions  of  this  article,  but  so 
far  as  practicable  shall  secure  results  reasonably  similar  to  those  provided 
in  the  analogous  provisions  of  this  article. 

(f)  Benefit  rights  of  individuals  called  or  drafted  into  defense  activities. — 
The  commission  shall  pass  such  regulations  as  may  be  necessary  to  preserve 
the  benefit  rights  of  individuals  who  have  been  called  or  drafted  into  any 
branch  of  the  military  or  naval  service  or  any  organization  affiliated  with 
the  defense  of  the  United  States  or  this  State.  Such  regulations  shall,  with 
respect  to  such  individuals,  supersede  any  inconsistent  provisions  of  this 
article,  but  so  far  as  practicable  shall  secure  results  reasonably  similar  to 
those  provided  in  the  analogous  provisions  of  this  article. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-84.  Benefits  eligibility  conditions. — An  unemployed  individual  shall 
be  eligible  to  receive  benefits  with  respect  to  any  week  only  if  the  commis- 
sion finds  that — 

(a)  He  has  made  a  claim  for  benefits  with  respect  to  such  week  in  ac- 
cordance with  such  regulations  as  the  commission  may  prescribe. 

(b)  He  has  registered  for  work  at,  and  thereafter  continued  to  report 
at,  an  employment  office  in  accordance  with  such  regulations  as  the  com- 
mission may  prescribe,  except  that  the  commission  may,  by  regulation, 
waive  or  alter  either  or  both  of  the  requirements  of  this  subsection  as  to 
individuals  attached  to  regular  jobs,  provided  that  no  such  regulation  shall 
conflict  with  section  7035-83  (a) . 

(c)  He  is  able  to  work  and  is  available  for  work.  Provided,  however,  no 
claimant  shall  be  considered  "available  for  work"  if  engaged  in  self-em- 
ployment of  such  nature  as  to  return  or  promise  remuneration  in  excess  of 
the  weekly  benefit  amounts  he  would  have  received  if  otherwise  unem- 
ployed over  such  period  of  time. 

(d)  He  has  been  unemployed  for  a  waiting  period  of  one  week.  No  week 
shall  be  counted  as  a  week  of  unemployment  for  the  purposes  of  this  sub- 
section: 

(1)  Unless  it  occurs  within  the  benefit  year  which  includes  the  week 
with  respect  to  which  he  claims  payment  of  benefits. 

(2)  If  benefits  have  been  paid  with  respect  thereto. 

(3)  Unless  the  individual  was  eligible  for  benefits  with  respect  thereto 
as  provided  in  sections  7035-84  and  7035-85,  except  for  the  requirements 
of  this  subsection,  and  of  subsection  (e)  of  section  7035-85.  Provided,  that 
where  the  week  of  July  4  and  the  week  of  December  25  are  regular  vaca- 
tion periods  neither  shall  be  considered  a  waiting  week. 

(e)  He  has  during  his  base  period  been  paid  wages  for  insured  work 
equal  to  not  less  than  the  amount  appearing  in  column  C  of  the  table  in 
section  7035-83  (b)  on  the  line  on  which,  in  column  B  of  that  table  appears 
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his  weekly  benefit  amount. 

For  the  purpose  of  this  subsection  wages  shall  be  counted  as  "wages  for 
insured  work"  for  benefit  purposes  with  respect  to  any  benefit  year  only 
if  such  year  begins  subsequent  to  the  date  on  which  the  employing  unit 
by  which  such  wages  were  paid  has  satisfied  the  conditions  of  section 
7035-99  (f)  or  section  7035-88  (c)  with  respect  to  becoming  an  employer. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-82.     Disqualification  for  benefits — an  individual  shall  be  ineligible 
for  benefits: 

(a)  Leaving  work  voluntarily. — For  the  week  in  which  he  has  left  his 
most  recent  work  voluntarily  without  good  cause,  if  so  found  by  the  com- 
mission, and  for  not  less  than  one  or  more  than  five  weeks  of  disqualifica- 
tion (in  addition  to  the  waiting  period) ,  as  determined  by  the  commission 
according  to  the  circumstances  in  each  case;  provided,  however,  that  if  the 
commission  determines  that  the  circumstances  warrant,  it  may  in  its 
discretion  cause  to  be  charged  against  the  benefits  to  which  the  individual 
is  entitled  under  section  7035-83  (d)  hereof  an  amount  equal  to  the  amount 
such  individual  would  actually  have  been  paid  as  benefits  were  he  other- 
wise eligible  except  for  this  qualification. 

(b)  Discharged  for  misconduct. — For  the  week  in  which  he  has  been  dis- 
charged for  misconduct  connected  with  his  most  recent  work,  if  so  found 
by  the  commission  and  for  not  less  than  one  or  more  than  nine  weeks  of 
disqualification  (in  addition  to  the  waiting  period)  as  determined  by  the 
commission  in  each  case  according  to  the  seriousness  of  the  misconduct: 
provided,  further,  that  if  the  commission  finds  that  the  misconduct  for 
which  the  individual  was  discharged  was  aggravated,  it  may  in  its  discre- 
tion cause  to  be  charged  against  the  benefits  to  which  the  individual  is 
entitled  under  section  7035-83  (d)  hereof  an  amount  equal  to  the  amount 
such  individual  would  actually  have  been  paid  as  benefits  were  he  other- 
wise eligible  except  for  this  disqualification. 

(c)  Failure  to  accept  work. — If  the  commission  finds  that  he  has  failed 
without  good  cause,  either  to  apply  for  available  suitable  work,  when  so 
directed  by  the  employment  office  or  the  commission;  or  to  accept  available 
work  when  offered  him  by  the  employment  officer  or  the  employer;  or  to 
return  to  his  customary  self-employment  (if  any)  when  so  directed  by  the 
commission.  Such  ineligibility  shall  continue  for  the  week  in  which  such 
failure  occurred  and  for  not  less  than  one  or  more  than  five  weeks  of  dis- 
qualification (in  addition  to  the  waiting  period)  as  determined  by  the  com- 
mission according  to  the  circumstances  in  each  case;  provided,  however, 
that  if  the  commission  determines  that  the  circumstances  warrant,  it  may 
in  its  discretion  cause  to  be  charged  against  the  benefits  to  which  the  indi- 
vidual is  entitled  under  section  7035-83  (d)  hereof  an  amount  equal  to  the 
amount  such  individual  would  actually  have  been  paid  as  benefits  were  he 
otherwise  eligible  except  for  this  disqualification;  provided,  further,  that 
in  cases  of  repeated  refusal  to  accept  suitable  work  the  commission  may 
extend  the  ineligibility  until  the  individual  submits  satisfactory  evidence 
of  having  been  reemployed  and  of  his  having  earned  wages  of  not  less  than 
eight  times  his  weekly  benefit  amount  as  provided  in  section  7035-83  (b) 
hereof. 

(1)   In  determining  whether  or  not  any  work  is  suitable  for  an  individ- 
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ual,  the  commission  shall  consider  the  degree  of  risk  involved  to  his  health, 
safety,  and  morals,  his  physical  fitness  and  prior  training,  his  experience 
and  prior  earnings,  his  length  of  unemployment  and  prospects  for  securing 
local  work  in  his  customary  occupation,  and  the  distance  of  the  available 
work  from  his  residence. 

(2)  Notwithstanding  any  other  provisions  of  this  article,  no  work  shall 
be  deemed  suitable,  and  benefits  shall  not  be  denied  under  this  article  to 
any  otherwise  eligible  individual  for  refusing  to  accept  new  work  under 
any  of  the  following  conditions:  (A)  if  the  position  offered  is  vacant  due 
directly  to  a  strike,  lockout,  or  other  labor  dispute;  (B)  if  the  wages,  hours, 
or  other  conditions  of  the  work  offered  are  substantially  less  favorable  to 
the  individual  than  those  prevailing  for  similar  work  in  the  locality;  (c)  if 
as  a  condition  of  being  employed  the  individual  would  be  required  to  join 
a  company  union  or  to  resign  from  or  refrain  from  joining  any  bona  fide 
labor  organization. 

(3)  Weeks  of  disqualifications  as  used  in  subsections  (a) ,  (b) ,  and  (c) 
shall  be  understood  to  mean  weeks  of  unemployment  in  which  the  claim- 
ant was  otherwise  qualified  to  receive  benefits. 

(d)  Labor  dispute. — For  any  week  with  respect  to  which  the  commission 
finds  that  his  total  or  partial  unemployment  is  directly  due  to  a  labor  dis- 
pute in  active  progress  in  the  factory,  establishment  or  other  premises  at 
which  he  is  or  was  last  employed;  provided  that  this  subsection  shall  not 
apply  if  it  is  shown  to  the  satisfaction  of  the  commission  that: 

(1)  He  is  not  participating  in  or  financing,  or  directly  interested  in  such 
labor  dispute;  and 

(2)  He  does  not  belong  to  a  grade  or  class  of  workers  of  which,  imme- 
diately before  he  became  unemployed  by  reason  of  such  dispute,  there 
were  members  employed  at  the  premises  at  which  the  dispute  exists,  any 
of  whom  are  participating  in  or  directly  interested  in  such  dispute. 

Provided,  further,  that  if  in  any  case  separate  branches  of  work,  which 
are  commonly  conducted  as  separate  businesses  in  separate  premises,  are 
conducted  in  separate  departments  of  the  same  premises,  each  such  depart- 
ment shall  for  the  purpose  of  this  subsection  be  deemed  to  be  a  separate 
factory,  establishment  or  other  premises. 

(e)  Receiving  benefits  elsewhere. — For  any  week  with  respect  to  which 
or  a  part  of  which  he  has  received  or  is  seeking  unemployment  benefits 
under  an  unemployment  compensation  law  of  another  state  or  of  the 
United  States,  provided,  that  if  the  appropriate  agency  of  such  other  state 
of  the  United  States  finally  determines  that  he  is  not  entitled  to  such  un- 
employment benefits,  this  disqualification  shall  not  apply. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-86.     Claim  for  benefits. 

(a)  Regulations — duties  of  employer. — Claims  for  benefits  shall  be  made 
in  accordance  with  such  regulations  as  the  commission  may  prescribe.  Each 
employer  shall  post  and  maintain  in  places  readily  accessible  to  individ- 
uals in  his  service  printed  statements  concerning  such  regulations  or  such 
other  matters,  as  the  commission  may  by  regulation  prescribe.  Each  em- 
ployer shall  supply  such  individuals  copies  of  such  printed  statements  or 
materials  relating  to  claims  for  benefits  as  the  commission  may  by  regula- 
tion prescribe.  Such  printed  statements  or  materials  shall  be  supplied  by 
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the  commission  to  each  employer  without  cost  to  him. 

(b)  Determination. — (1)  Initial. — An   examiner   designated  by   the   com- 
mission shall  review  the  claim.  An  initial  determination  thereon  shall  be 
made  promptly  and  shall  include  a  determination  with  respect  to  whether 
or  not  benefits  are  payable,  the  week  with  respect  to  which  benefits  shall 
commence,  and  the  weekly  benefit  amount  payable.  In  any  case  in  which 
the  payment  or  denial  or  benefits  will  be  determined  by  the  provisions 
of  section  7035-85    (d) ,  the  examiner  shall  promptly  transmit  all  of  the 
evidence  with  respect  to  that  sub-section  to  the  commission.  The  commis- 
sion shall  designate  a  special  examiner  to  make  an  initial  determination 
with  respect  thereto  on  the  basis  of  the  evidence  so  submitted  and  such 
additional  evidence  as  he  may  require.  An  initial  determination  may  for 
good  cause  be  reconsidered.  The  claimant  and  his  most  recent  employer 
shall  be  promptly  notified  of  the  initial  determination  (or  of  any  amended 
initial  determination)  and  the  reasons  therefor.  Benefits  shall  be  denied,  or 
if  the  claimant  is  otherwise  eligible,  promptly  paid,  in  accordance  with  the 
initial  determination,  except  as  hereinafter  otherwise  provided.  The  claim- 
ant or  any  interested  party  may  file  an  appeal  from  such  determination 
within  five  days  after  notification  thereof,  but  not  later  than  seven  days 
after  the  date  of  such  notification  was  mailed  to  his  last  known  address. 
No  benefit  shall  be  paid  until  the  period  for  appeal  has  elapsed.  If  an  ap- 
peal is  duly  filed  with  respect  to  a  matter  other  than  the  weekly  benefit 
amount  or  maximum  amount  of  benefits  payable,  benefits  with  respect  to 
the  period  prior  to  the  final  decision  of  the  commission  shall  be  paid  only 
after  such  decision:  provided,  that  if  an  appeal  tribunal  affirms  an  initial 
determination  allowing  benefits,  such  benefits  shall  be  paid  regardless  of 
any  appeal  which  may  thereafter  be  taken,  and  provided  further,  that  if 
benefits  are  paid  pursuant  to  a  decision  which  is  finally  reversed  in  subse- 
quent proceedings  with  respect  thereto,  no  employer's  account  shall  be 
charged  with  benefits  so  paid.  If  subsequent  to  such  initial  determination 
benefits  with  respect  to  any  week  for  which  a  claim  has  been  filed  are 
denied  for  reason  other  than  matters  included  in  the  initial  determination, 
the  claimant  shall  be  promptly  notified  of  the  denial  and  the  reasons  there- 
for, and  may  appeal  therefrom  in  accordance  with  the  procedure  herein 
described  for  appeals  from  initial  determinations. 

(2)  Redetermination. — The  commission  may  reconsider  a  determination 
whenever  it  finds  that  an  error  in  computation,  or  an  error  of  a  similar 
character,  has  occurred  in  connection  therewith  or  that  wages  of  the  claim- 
ant pertinent  to  such  determination  but  not  considered  in  connection  there- 
with, have  been  newly  discovered,  but  no  such  redetermination  shall  be 
made  after  one  year  from  the  date  of  the  original  determination.  Such  re- 
considered determination,  hereinafter  referred  to  as  a  redetermination, 
shall  supersede  the  original  determination.  Notice  of  any  such  redetermi- 
nation shall  be  promptly  given,  in  the  manner  prescribed  in  this  section 
with  respect  to  notice  of  an  original  determination.  Appeals  from  such 
redeterminations  solely  with  respect  to  the  issues  corrected,  may  be  filed 
in  the  manner  and  subject  to  the  limitations  provided  in  subsection  (c)  of 
this  section.  Subject  to  the  same  limitations  and  for  the  same  reasons,  the 
commisison  may  reconsider  its  determination  in  any  case  in  which  the  final 
decision  has  been  rendered  by  an  appeal  tribunal,  the  commission  or  a 


Page  77     South  Carolina  Unemployment  Compensation  Law     §  7035-86 

court,  and  after  notice  to  and  the  expiration  of  the  period  for  appeal  by 
the  parties  entitled  to  notice  of  such  final  decision,  may  apply  to  the  body 
or  court  which  rendered  such  final  decision  to  issue  a  revised  decision.  In 
the  event  that  an  appeal  involving  an  original  determination  is  pending  as 
of  the  date  of  a  redetermination  thereof  is  issued,  such  appeal,  unless  with- 
drawn, shall  be  treated  as  an  appeal  from  such  redetermination. 

(c)  Appeals. — Unless  such  appeal  is  withdrawn,  an  appeal  tribunal  after 
affording  the  parties  reasonable  opportunity  for  fair  hearing,  shall  affirm 
or  modify  the  findings  of  facts  and  initial  determination.  The  parties  shall 
be  duly  notified  of  such  tribunal's  decision,  together  with  its  reason  there- 
for, which  shall  be  deemed  to  be  the  final  decision  of  the  commission,  un- 
less within  ten  days  after  the  date  of  notification  or  mailing  of  such  de- 
cision, further  appeal  is  initiated  pursuant  to  subsection  (e)  of  this  section. 

(d)  Appeal  tribunals. — To  hear  and  decide  appeal  claims,  the  commission 
shall  appoint  one  or  more  impartial  appeal  tribunals  consisting  in  each  case 
of  either  a  referee,  selected  in  accordance  with  section  7035-91  (d)  of  this 
article,  or  a  body  consisting  of  three  members,  one  of  whom  shall  be  a 
referee,  who  shall  serve  as  chairman,  one  of  whom  shall  be  a  representa- 
tive of  employers  and  the  other  of  whom  shall  be  a  representative  of  em- 
ployees; each  of  the  latter  two  members  shall  serve  at  the  pleasure  of  the 
commission  and  be  paid  per  diem  as  fixed  in  the  annual  state  appropriation 
bill  for  boards,  commissions  and  committees  for  each  day  of  active  service 
on  such  tribunal  plus  necessary  expenses,  as  likewise  fixed  in  the  appro- 
priation bill.  No  person  shall  participate  on  behalf  of  the  commission  in 
any  case  in  which  he  is  an  interested  party.  The  commission  may  designate 
alternates  to  serve  in  the  absence  or  disqualification  of  any  member  of  an 
appeal  tribunal.  The  Chairman  shall  act  alone  in  the  absence  and  disquali- 
fication of  any  other  member  and  his  alternate.  In  no  case  shall  the  hear- 
ings proceed  unless  the  chairman  of  the  appeal  tribunal  is  present. 

(e)  Commission  review. — The  commission  may  on  its  own  motion  affirm, 
modify  or  set  aside  any  decision  of  an  appeal  tribunal  on  the  basis  of  the 
evidence  previously  submitted  in  such  case,  or  direct  the  taking  of  addi- 
tional evidence,  or  may  permit  any  of  the  parties  to  such  decision  to  ini- 
tiate further  appeals  before  it.  The  commission  shall  permit  such  further 
appeal  by  any  of  the  parties  to  a  decision  of  an  appeal  tribunal  which  is 
not  unanimous  and  by  the  examiner  whose  decision  has  been  overruled 
or  modified  by  an  appeal  tribunal.  The  commission  may  remove  to  itself  or 
transfer  to  another  appeal  tribunal  the  proceedings  on  any  claim  pending 
before  an  appeal  tribunal.  Any  proceedings  so  removed  to  the  commission 
shall  be  heard  by  the  quorum  thereof  in  accordance  with  the  requirements 
of  sub-section  (c)  of  this  section.  The  commission  shall  promptly  notify  the 
parties  to  any  proceeding  of  its  findings  and  decision. 

(f)  Appealed  claims — conduct  of  hearings  and  appeals. — The  manner  in 
which  appealed  claims  shall  be  presented  and  the  conduct  of  hearings  and 
appeals  shall  be  in  accordance  with  regulations  prescribed  by  the  commis- 
sion for  determining  the  rights  of  the  parties,  whether  or  not  such  regula- 
tions conform  to  common  law  or  statutory  rules  of  evidence  and  other 
technical  rules  of  procedure.  A  full  and  complete  record  shall  be  kept  of 
all  proceedings  in  connection  with  an  appealed  claim.  All  testimony  at  any 
hearing  upon  an  appealed  claim  shall  be  recorded  but  need  not  be  tran- 


§  7035-86  Civil  Code  Page  78 

scribed  unless  the  claim  is  further  appealed. 

(g)  Fees  of  witnesses  subpoenaed. — Witnesses  subpoenaed  pursuant  to 
this  section  shall  be  allowed  fees  and  mileage  at  a  rate  fixed  by  the  com- 
mission but  not  to  exceed  that  allowed  witnesses  in  the  court  of  common 
pleas  in  such  county.  Such  fees  shall  be  deemed  a  part  of  the  expense  of 
administering  this  article. 

(h)  Decisions — judicial  review. — Any  decision  of  the  commission  in  the 
absence  of  an  appeal  therefrom  as  herein  provided,  shall  become  final  ten 
days  after  the  date  of  notification  or  mailing  thereof  and  judicial  review 
thereof  shall  be  permitted  only  after  any  party  claiming  to  be  aggrieved 
thereby  has  exhausted  his  administrative  remedies  as  provided  by  this 
article.  The  commission  shall  be  deemed  to  be  a  party  to  any  judicial  action 
involving  any  such  decision,  and  may  be  represented  in  any  such  judicial 
action  by  any  qualified  attorney  employed  by  the  commission  and  desig- 
nated by  it  for  that  purpose,  or  at  the  commission's  request,  by  the  attorney 
general. 

(i)  Procedure  review  decision. — Within  ten  days  after  the  decision  of  the 
commission  has  become  final,  any  party  to  the  proceeding  who  claims  to 
be  aggrieved  by  the  decision  may  secure  judicial  review  thereof  by  com- 
mencing an  action  in  the  court  of  common  pleas,  either  in  the  county  in 
which  the  employee  resides  or  the  county  in  which  he  was  last  employed, 
against  the  commission  for  the  review  of  its  decision,  in  which  action  any 
other  party  to  the  proceeding  before  the  commission  shall  be  made  a 
defendant.  In  such  action,  a  petition  which  need  not  be  verified,  but  which 
shall  state  the  grounds  upon  which  a  review  is  sought,  shall  be  served  upon 
a  member  of  the  commission  or  upon  such  person  as  the  commission  may 
designate  and  such  service  shall  be  deemed  complete  service  on  all  parties, 
but  there  shall  be  left  with  the  parties  so  served  as  many  copies  of  the 
petition  as  there  are  defendants  and  the  commission  shall  forthwith  mail 
one  such  copy  to  each  such  defendant.  With  its  answer,  the  commis- 
sion shall  certify  and  file  with  said  court  all  documents  and  papers  and 
a  transcript  of  all  testimony  taken  in  the  matter  together  with  its  findings 
of  fact  and  decision  therein.  The  commission  may  also,  in  its  discretion, 
certify  to  such  court  questions  of  law  involved  in  any  decision  by  it.  In 
any  judicial  proceeding  under  this  section,  the  findings  of  the  commission 
as  to  the  facts,  if  supported  by  evidence  and  in  the  absence  of  fraud,  shall  be 
conclusive,  and  the  jurisdiction  of  said  court  shall  be  confined  to  question 
of  law.  Such  actions,  and  the  questions  so  certified,  shall  be  heard  in  a 
summary  manner  and  shall  be  given  precedence  over  all  other  civil  cases 
except  cases  arising  under  the  workmen's  compensation  law  of  this  State. 
An  appeal  may  be  taken  from  the  decision  of  the  court  of  common  pleas 
to  the  Supreme  Court,  in  the  same  manner,  but  not  inconsistent  with  the 
provisions  of  this  article,  as  is  provided  in  civil  cases.  It  shall  not  be  neces- 
sary, in  a  judicial  proceeding  under  this  section,  to  enter  exceptions  to  the 
rulings  of  the  commission  and  no  bond  shall  be  required  for  entering  such 
appeal.  Upon  the  final  determination  of  such  judicial  proceeding,  the  com- 
mission shall  enter  an  order  in  accordance  with  such  determination.  In  no 
event  shall  a  petition  for  judicial  review  act  as  supersedeas  or  stay  unless 
the  commission  shall  so  order. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 
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Failure  to  furnish  wage  and  separa-  qualify  employee  for  unemployment 
tion  notice,  punitive  damages.  —  Em-  benefits,  and  employees  failure  to  furn- 
ployer  was  reasonably  justified  in  con-  ish  such  notice  and  regulations  could 
struing  Unemployment  Compensation  not  be  regarded  as  a  "wilful  and  ma- 
Act  as  not  requiring  employer  to  furnish  licious"  noncompliance  with  law  en- 
wage  and  separation  notice  to  Unem-  titling  employee,  who  voluntarily  quit 
ployment  Compensation  Commission  employment  and  whose  claim  for  un- 
and  such  notice  and  printed  regulations  employment  benefits  was  filed  too  late, 
with  respect  to  filing  claim  for  unem-  to  punitive  damages.  Chambers  v.  Rock 
ployment  benefits  to  employee,  where  Hill  Printing  and  Finishing  Co.,  196  S. 
employee  voluntarily  quit  his  employ-  C.  291,  13  S.  E.  (2d)  281. 
ment    unless    employer    desired   to    dis- 

§  7035-87.     Contributions. 

(a)  Due  and  payable  by  employer — reports. — (1)  On  and  after  July  1, 
1936,  contributions  shall  accrue  and  become  payable  by  each  employer  for 
each  calendar  year  in  which  he  is  subject  to  this  article,  with  respect  to 
wages  for  employment  except  that  for  the  six-months  period  before  July  1, 
1936,  such  contributions  shall  accrue  and  become  payable  with  respect  to 
wages  payable  for  employment  during  the  six  consecutive  calendar  months 
beginning  July  1,  1936.  Such  contributions  shall  become  due  and  be  paid  by 
each  employer  to  the  commission  for  the  fund  in  accordance  with  such  reg- 
ulations as  the  commission  may  prescribe  and  shall  not  be  deducted,  in 
whole  or  in  part,  from  the  wages  of  individuals  in  such  employer's  employ. 
Provided,  it  shall  not  require  contribution  reports  more  frequently  than 
quarterly. 

(2)  In  the  payment  of  any  contributions,  a  fractional  part  of  a  cent 
shall  be  disregarded  unless  it  amounts  to  one-half  cent  or  more,  in  which 
case  it  shall  be  increased  to  one  cent. 

(b)  Rate  of  contribution. — Each  employer  shall  pay  contributions  equal 
to  the  following  percentage  of  wages  payable  by  him  with  respect  to 
employment: 

(1)  One  and  eight-tenths  per  centum  with  respect  to  employment  for 
the  six  months'  period  beginning  July  1,  1936,  provided,  that  if  the  total  of 
such  contributions  at  such  one  and  eight-tenths  per  centum  rate  equals 
less  than  nine-tenths  of  one  per  centum  of  the  annual  pay  roll  of  any  em- 
ployer for  the  calendar  year  1936,  such  employer  shall  pay,  not  later  than 
January  15,  1937,  an  additional  lump  sum  contribution  with  respect  to  em- 
ployment for  such  six  months'  period  beginning  July  1,  1936,  equal  to  the 
difference  between  nine-tenths  of  one  per  centum  of  his  annual  pay  roll 
for  the  calendar  year  1936  and  the  total  of  his  contributions  at  such  one 
and  eight-tenths  per  centum  rate  for  such  six  months'  period  beginning 
July  1,  1936. 

(2)  One  and  eight-tenths  per  centum  with  respect  to  employment  dur- 
ing the  calendar  year  1937; 

(3)  Two  and  seven-tenths  per  centum  with  respect  to  employment  dur- 
ing the  calendar  years  1938,  1939,  1940  and  during  the  first  two  (2)  calendar 
quarters  of  1941;  and 

(4)  Each  employer  shall  pay  contributions  equal  to  two  and  seven-tenths 
per  centum  of  wages  paid  by  him  during  the  year  1941  and  during  each 
year  thereafter,  with  respect  to  employment  occurring  after  June  30,  1941, 
except  as  may  be  otherwise  provided  in  subsection  (c)  of  this  section. 

(c)  Accounts — priority — charging  of  benefit  payments — joint  accounts — 
future  rates — change  of  corporate  names. — (1)  The  commission  shall  main- 
tain a  separate  account  for  each  employer,  and  shall  credit  his  account 
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with  all  the  contributions  paid  on  his  own  behalf.  But  nothing  in  this  arti- 
cle shall  be  construed  to  grant  any  employer  or  individual  in  his  service 
prior  claims  or  rights  to  the  amounts  paid  by  him  into  the  fund  either  on 
his  behalf  or  on  the  behalf  of  such  individuals.  Benefits  paid  to  an  eligible 
individual  shall  be  charged,  in  the  amount  hereinafter  provided,  against  the 
accounts  of  his  most  recent  employer.  Nothing  in  this  section  shall  be  con- 
strued to  limit  benefits  payable  pursuant  to  section  7035-83.  The  commis- 
sion shall  by  general  rules  prescribe  the  manner  in  which  benefits  shall  be 
charged  against  the  accounts  of  several  employers  for  whom  an  individual 
performed  employment  at  the  same  time. 

(2)  In  the  event  of  change  of  name  by  a  corporation,  without  any  change 
of  ownership  interest  thereon,  the  commission  may  provide  that  the  expe- 
rience rating  of  the  old  corporation  be  continued  by  the  new  corporation. 

(3)  The  commission  shall,  for  the  year  1942  and  for  each  calendar  year 
thereafter,  classify  employers  in  accordance  with  their  actual  experience 
in  the  payment  of  contributions  on  their  own  behalf  and  with  respect  to 
benefits  charged  against  their  accounts  with  a  view  to  fixing  such  contribu- 
tion rates  as  will  reflect  such  experience.  The  commission  shall  determine 
the  contribution  rate  of  each  employer  in  accordance  with  the  following 
requirements: 

(I)  Each  employer's  rate  shall  be  two  and  seven-tenths  per  centum,  ex- 
cept as  otherwise  provided  in  the  following  provisions.  No  employer's  rate 
shall  be  less  than  two  and  seven-tenths  per  centum  unless  and  until  there 
shall  have  been  thirty-six  consecutive  calendar  months  throughout  which 
any  individual  in  his  employ  could  have  received  benefits  if  eligible. 

(II)  Each  employer's  rate  for  the  twelve  months  commencing  January  1 
of  any  calendar  year  shall  be  determined  on  the  basis  of  his  record  up  to 
July  1  of  the  preceding  calendar  year.  If,  on  July  1,  of  the  preceding  cal- 
endar year  the  total  of  all  his  contributions  paid  on  his  own  behalf  for  all 
past  periods  exceed  the  total  benefits  charged  to  his  account  for  all  such 
periods,  his  contribution  rate  shall  be: 

(a)  One  and  eight-tenths  per  centum,  if  such  excess  equals  or  exceeds 
7V2  but  is  less  than  10  per  centum  of  his  average  pay  roll: 

(b)  Nine-tenths  of  one  per  centum,  if  such  excess  equals  or  exceeds  10 
per  centum  of  his  average  annual  pay  roll: 

(c)  If  as  of  July  1  of  the  preceding  calendar  year  the  total  of  his  contribu- 
tions, paid  on  his  own  behalf  for  all  past  periods  or  for  the  sixty  immediately 
preceding  consecutive  months,  whichever  period  is  more  advantageous  to 
such  employer  for  the  purpose  of  this  paragraph,  was  less  than  the  total 
benefits  charged  against  his  account  during  the  same  period,  his  rate  shall 
be  three  and  six-tenths  per  centum. 

(III)  No  employer's  rate  for  twelve  months  commencing  January  1  of 
any  calendar  year  shall  be  less  than  two  and  seven-tenths  per  centum  un- 
less the  total  assets  of  the  fund  as  of  July  1  of  the  preceding  calendar  year 
excluding  contributions  due  but  not  then  paid  exceeds  five  million  ($5,- 
000,000.00)  dollars. 

(d)  Commission  report  to  employers — protests. — The  commission  shall 
after  December  31,  1940,  report  semi-annually  to  any  employer  upon  his 
written  request  therefor,  the  status  of  his  account  showing  total  contribu- 
tions he  has  made,  total  charges  against  it  for  benefits  paid  and  charged 
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against  the  same.  The  commission  shall,  upon  the  request  of  any  employer, 
provide  for  notifying  such  employer  when  benefit  payments  begin  to  any 
claimant  which  are  to  be  charged  against  said  employer's  account,  where- 
upon such  employer  will  be  charged  with  notice  that  such  employee  will 
draw  benefits  until  the  commission  notifies  such  employer  that  benefit  pay- 
ments to  such  employee  have  been  discontinued.  No  employer  may  contest 
any  charge  against  his  account  or  the  status  of  his  account  unless  he  makes 
written  protest  within  fifteen  (15)  days  after  such  notices  as  are  provided 
above  have  been  mailed  by  the  commission. 
1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-88.     Period,  election,  and  termination  of  employer's  coverage. 

(a)  Except  as  provided  in  sub-section  (c)  of  this  section,  any  employing 
unit  which  is  or  becomes  an  employer  subject  to  this  article  within  any 
calendar  year  shall  be  subject  to  this  article  during  the  whole  of  such  cal- 
endar year. 

(b)  Except  as  otherwise  provided  in  sub-section  (c)  of  this  section,  an 
employing  unit  shall  cease  to  be  an  employer  subject  to  this  article  only  as 
of  the  first  day  of  January  of  any  calendar  year,  only  if  it  files  with  the 
commission  by  the  thirty-first  day  of  January  of  such  year  an  application 
for  termination  of  coverage  and  the  commission  finds  that  there  were  no 
twenty  different  weeks  within  the  preceding  calendar  year,  within  which 
such  employing  unit  had  eight  or  more  individuals  in  employment  subject 
to  this  article.  For  the  purpose  of  this  sub-section,  the  two  or  more  em- 
ploying units  mentioned  in  paragraph  (2)  or  (3)  or  (4)  of  section  7035-99 
(f)  shall  be  treated  as  a  single  employing  unit. 

(c)  (1)  An  employing  unit,  not  otherwise  subject  to  this  article,  which 
files  with  the  commission  its  written  election  to  become  an  employer  sub- 
ject hereto  for  not  less  than  two  calendar  years,  shall,  with  the  written 
approval  of  such  election  by  the  commission,  become  an  employer  sub- 
ject to  the  same  extent  as  all  other  employers,  as  of  the  date  stated  in 
such  approval,  and  shall  cease  to  be  subject  hereto  as  of  January  1  of  any 
calendar  year  subsequent  to  such  two  calendar  years,  only  if  by  the  thirty- 
first  day  of  January,  it  has  filed  with  the  commission  a  written  notice  to 
that  effect.  Provided,  that  any  such  employing  unit  which  has  heretofore 
elected  to  become  an  employer  may  be  relieved  from  such  election  by  the 
commission,  upon  petition  thereof  within  ninety  (90)  days  after  June  30, 
1939,  by  showing  that  such  election  resulted  from  a  justifiable  mistake  of 
fact  or  misunderstanding  as  to  the  effect  of  its  action  and  upon  the  pay- 
ment of  any  contributions  which  have  accrued,  but  the  commission  may 
in  such  cases  waive  the  payment  of  contributions  for  any  period  exceeding 
one  (1)  year. 

(2)  Any  employing  unit  for  which  services  that  do  not  constitute  em- 
ployment as  defined  in  this  article  are  performed,  may  file  with  the  com- 
mission a  written  election  that  all  such  services  performed  by  individuals 
in  its  employment  in  one  or  more  distinct  establishments  or  places  of  busi- 
ness shall  be  deemed  to  constitute  employment  by  an  employer  for  all 
the  purposes  of  this  article  for  not  less  than  two  calendar  years.  Upon 
the  written  approval  of  such  election  by  the  commission,  such  services 
shall  be  deemed  to  constitute  employment  subject  to  this   article  from 
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and  after  the  date  stated  in  such  approval.  Such  services  shall  cease  to  be 
deemed  employment  subject  hereto  as  of  January  1  of  any  calendar  year 
subsequent  to  such  two  calendar  years,  only  if  by  the  thirty-first  day  of 
January  such  employing  unit  has  filed  with  the  commission  a  written  notice 
to  that  effect. 

1936  (39)  1716;  1939  (41)  487. 

§  7035-89.     Unemployment  compensation  fund. 

(a)  Created.— There  is  hereby  established  a  special  fund  to  be  known  as 
the  unemployment  compensation  fund  which  shall  be  administered  sepa- 
rate and  apart  from  all  public  monies  or  funds  of  the  State.  This  fund 
shall  consist  of  (1)  all  contributions  collected  under  this  article,  together 
with  any  interest  thereon  collected  pursuant  to  section  7035-94  of  this 
article  (2)  all  fines  and  penalties  collected  pursuant  to  the  provisions  of 
this  article  (3)  interest  earned  upon  any  monies  in  the  fund;  (4)  any 
property  or  securities  acquired  through  the  use  of  moneys  belonging  to 
the  fund  (5)  all  earnings  of  such  property  or  securities.  All  monies  in 
such  fund  shall  be  mingled  and  undivided.  Subject  to  the  provisions  of 
this  article,  the  commission  is  hereby  invested  with  full  power,  authority 
and  jurisdiction  over  the  fund,  including  all  monies  and  property  or 
securities  belonging  thereto,  and  may  perform  any  and  all  acts,  whether  or 
not  herein  specifically  designated,  which  are  necessary  or  convenient  in  the 
administration  thereof  consistent  with  the  provision  of  this  article. 

(b)  Slate  treasurer — duties — bond. — The  state  treasurer  shall  be  ex-officio 
treasurer  and  custodian  of  the  funds,  and  he  shall  administer  such  fund 
in  accordance  with  the  directions  of  the  commission  and  shall  issue  his 
warrants  upon  it  in  accordance  with  such  regulations  as  the  commission 
shall  prescribe.  He  shall  maintain  within  the  fund  three  separate  accounts: 
(1)  a  clearing  account,  (2)  an  unemployment  trust  fund  account,  and  (3) 
a  benefit  account.  All  monies  payable  to  the  fund  upon  receipt  thereof  by 
the  commission,  shall  be  forwarded  to  the  treasurer  who  shall  immediately 
deposit  them  in  the  clearing  account.  Refunds  payable  pursuant  to  sections 
7035-94  and  7035-99  (g)  (6)  (F)  may  be  paid  from  the  clearing  or  benefit 
accounts  upon  requisition  by  the  commission  to  the  comptroller  general 
of  South  Carolina  who  shall  draw  his  warrant  in  the  usual  form  provided 
by  law  on  the  state  treasurer  who  shall  pay  the  same  from  the  said 
account.  After  clearance  thereof,  all  other  monies  in  the  clearing  account 
shall  be  immediately  deposited  with  the  secretary  of  the  treasury 
of  the  United  States  of  America  to  the  credit  of  the  account  of  this  State 
in  the  unemployment  trust  fund,  established  and  maintained  pursuant  to 
section  904  of  the  Social  Security  Act,  as  amended,  any  provisions  of  law 
in  this  State  relating  to  the  deposit,  administration,  release,  or  disburse- 
ment of  monies  in  the  possession  or  custody  of  this  State  to  the  contrary 
notwithstanding.  The  benefit  account  shall  consist  of  all  monies  requisi- 
tioned from  this  state's  account  in  the  unemployment  trust  fund.  Except 
as  herein  otherwise  provided,  monies  in  the  clearing  and  benefits  account 
may  be  deposited  in  any  depository  bank  in  which  general  funds  of  the 
State  may  be  deposited,  but  no  public  deposit  insurance  charge  or  pre- 
mium shall  be  paid  out  of  the  fund.  Monies  of  the  unemployment  compen- 
sation fund  when  in  the  clearing  account  or  benefit  account  shall  not  be 
commingled  with  other  state  funds  but  shall  be  maintained  in  separate 
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accounts  on  the  books  of  the  depository  bank  or  banks  handling  these 
accounts,  and  shall  be  secured  by  such  bank  or  banks  by  such  securities  or 
surety  bond  as  are  required  by  law  of  depositories  of  state  funds;  and  the 
collateral  pledged  shall  be  maintained  in  a  separate  custody  account.  The 
state  treasurer  shall  be  liable  on  his  official  bond  for  the  faithful  per- 
formance of  his  duties  in  connection  with  the  unemployment  compen- 
sation fund  under  this  article.  All  sums  recovered  for  losses  sustained  by 
the  fund  shall  be  deposited  therein. 

(c)  Withdrawals  pay  benefits — deposit — unclaimed  funds. — Monies  shall 
be  requisitioned  from  this  state's  account  in  the  unemployment  trust  fund 
solely  for  the  payment  of  benefits  or  refunds  pursuant  to  sections  7035-94 
and  7035-99  (g)  (6)  (F)  and  in  accordance  with  regulations  prescribed 
by  the  commission.  The  commission  shall  form  from  time  to  time  requi- 
sition from  the  unemployment  trust  fund  such  amounts,  not  exceeding  the 
amounts  standing  to  this  state's  account  therein,  as  it  deems  necessary  for 
the  payment  of  benefits  or  refunds  for  a  reasonable  future  period.  Upon 
receipt  thereof  the  state  treasurer  shall  deposit  such  monies  in  the  benefit 
account  which  shall  be  used  solely  for  the  payment  of  benefits  or  refunds 
upon  requisitions  of  the  commission  as  authorized  herein.  The  commission 
shall  from  time  to  time  issue  its  requisition  for  a  lump  sum  amount  for  the 
payment  of  benefit  or  refunds  upon  the  comptroller  general  of  South  Caro- 
lina who  shall  draw  his  warrant  on  the  state  treasurer  in  the  form  pro- 
vided by  law.  The  treasurer  shall  pay  the  same  to  the  commission  by  a 
check  drawn  on  the  benefit  account,  any  provisions  of  law  in  this  State 
relating  to  deposit,  administration,  release,  and  disbursement  of  monies  in 
the  possession  or  custody  of  this  State  to  the  contrary  notwithstanding.  The 
commission  in  requisitioning  lump  sum  withdrawals  from  the  state  treas- 
urer for  the  payment  of  individual  benefit  claims  shall  not  exceed  in  any 
event  the  balance  of  funds  in  the  benefit  account,  and  such  requisition 
shall  be  in  an  amount  estimated  to  be  necessary  for  benefit  payments  for 
such  period  as  the  commission  may  by  regulation  prescribe.  Such  lump  sum 
amounts  when  received  by  the  commission  from  the  state  treasurer  shall 
be  immediately  deposited  by  the  commission  in  a  'benefit  payment  ac- 
count' maintained  in  the  name  of  the  commission  in  such  bank  or  public 
depository  and  under  such  conditions  as  the  commission  determines 
necessary;  provided,  that  such  bank  or  public  depository  is  one  in  which 
general  funds  of  the  State  may  be  deposited,  but  no  public  deposit  insur- 
ance charge  or  premium  shall  be  paid  out  of  the  fund  or  'benefit  payment 
account.'  The  commission  shall  require  of  such  bank  or  depository  as  it 
may  select  as  the  depository  of  the  'benefit  payment  account'  security  in  an 
amount  equal  to  the  amount  on  deposit  at  any  time.  Such  security  shall 
consist  of  securities  or  surety  bond  as  are  required  by  law  of  depositories 
of  state  funds.  The  commission  shall  delegate  to  designated  representa- 
tives the  authority  to  sign  checks  on  the  'benefit  payment  account'  and  the 
signature  of  one  of  such  designated  representatives  shall  be  required  on  each 
such  check;  the  commission  shall  require  each  such  representative  to  give  a 
bond  in  such  amount  as  the  commission  shall  determine  for  his  faithful 
performance  of  his  duties  in  connection  with  the  'benefit  payment  account' 
in  such  form  as  may  be  prescribed  by  law  or  approved  by  the  attorney  gen- 
eral; premiums  for  said  bond  shall  be  paid  from  the  unemployment  com- 
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pensation  administration  fund.  Either  duly  authorized  representative  of 
the  commission  is  authorized  to  draw  and  issue  its  checks  on  the  said 
'benefit  payment  account'  for  the  payment  of  individual  benefit  claims.  Ex- 
penditure of  such  monies  in  the  benefit  account  and  the  benefit  payment 
account,  and  refunds  from  the  clearing  account  shall  not  be  subject  to  any 
provisions  of  law  requiring  specific  appropriations  or  other  formal  release 
by  state  officers  of  money  in  their  custody.  Any  balance  of  monies  requi- 
sitioned from  the  unemployment  trust  fund  which  remains  unclaimed  or 
unpaid  in  the  benefit  account  and  the  benefit  payment  account  after  the 
expiration  of  the  period  for  which  such  sums  were  requisitioned  shall 
either  be  deducted  from  estimates  for,  and  may  be  utilized  for  the  pay- 
ment of  benefits,  during  succeeding  periods,  or  in  the  discretion  of  the 
commission,  shall  be  redeposited  with  the  secretary  of  the  treasury  of  the 
United  States  of  America,  to  the  credit  of  this  state's  account  in  the  unem- 
ployment trust  fund,  as  provided  in  subsection  (b)  of  this  section. 

(d)  Management  of  funds  upon  discontinuance  of  unemployment  trust 
funds. — The  provisions  of  subsection  (a),  (b),  and  (c),  to  the  extent  that  they 
relate  to  the  unemployment  trust  fund  shall  be  operative  only  so  long 
as  the  secretary  of  the  treasury  of  the  United  States  of  America  continues 
to  maintain  for  this  State  a  separate  book  account  of  all  funds  deposited 
therein  by  this  State  for  benefit  purposes,  together  with  this  State's  pro- 
portionate share  of  the  earnings  of  such  unemployment  trust  fund,  from 
which  no  other  state  is  permitted  to  make  withdrawals.  If  and  when  such 
unemployment  trust  fund  ceases  to  exist,  or  such  separate  book  account  is 
no  longer  maintained,  all  monies,  properties  or  securities  therein,  belonging 
to  the  unemployment  compensation  fund  of  this  State  shall  be  transferred 
to  the  treasurer  of  the  unemployment  compensation  fund,  who  shall  hold, 
invest,  transfer,  sell,  deposit  and  release  such  monies,  properties  or  securi- 
ties in  a  manner  approved  by  the  commission,  in  accordance  with  the  pro- 
visions of  this  article.  Provided,  that  such  monies  shall  be  invested  in  the 
following  readily  marketable  classes  of  securities,  bonds  or  other  interest 
bearing  obligations  of  the  United  States  of  America  or  of  South  Carolina 
or  any  political  subdivision  thereof;  and  provided,  further,  that  such  in- 
vestment shall  at  all  times  be  so  made  that  all  the  assets  of  the  fund  shall 
always  be  readily  convertible  into  cash  when  needed  for  the  payment  of 
benefits.  The  treasurer  shall  dispose  of  securities  or  other  properties  belong- 
ing to  the  unemployment  compensation  fund  only  under  the  direction  of 
the  commission  in  accordance  with  the  purposes  and  provisions  of  this 
article. 

(e)  Funds  transfer  to  railroad  unemployment  insurance  account. — Not- 
withstanding any  requirements  of  the  foregoing  subsections  of  this  sec- 
tion, the  commission  shall,  prior  to  whichever  is  the  later  of  (i)  30  days 
after  the  close  of  this  session  of  the  Legislature  and  (ii)  July  1,  1939,  au- 
thorized and  direct  the  secretary  of  the  treasury  of  the  United  States  to 
transfer  from  this  state's  account  in  the  unemployment  trust  fund,  estab- 
lished and  maintained  pursuant  to  section  904  of  the  Social  Security  Act 
as  amended,  to  the  railroad  unemployment  insurance  account,  established 
and  maintained  pursuant  to  Section  10  of  the  railroad  unemployment  in- 
surance Act,  an  amount  hereinafter  referred  to  as  the  preliminary  amount; 
and  shall,  prior  to  whichever  is  the  later  of  (i)  30  days  after  the  close  of 
this  session  of  the  Legislature  and  (ii)  January  1,  1940,  authorize  and  direct 
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the  secretary  of  the  treasury  of  the  United  States  to  transfer  from  this 
state's  account  in  said  unemployment  trust  fund  to  said  railroad  unemploy- 
ment insurance  account  an  additional  amount,  hereinafter  referred  to  as 
the  liquidating  amount.  The  social  security  board  shall  determine  both 
such  amounts  after  consultation  with  the  commission  and  the  railroad  re- 
tirement board.  The  preliminary  amount  shall  consist  of  that  portion  of 
the  balance  in  the  unemployment  compensation  fund  as  of  June  30,  1939, 
as  the  total  amount  of  contributions  collected  from  "employers"  (as  term 
"employer"  is  defined  in  section  1  (a)  of  the  Railroad  Unemployment  In- 
surance Act)  and  credited  to  the  unemployment  compensation  fund  bears 
to  all  contributions  theretofore  collected  under  this  article  and  credited 
to  the  unemployment  compensation  fund.  The  liquidating  amount  shall 
consist  of  the  total  amount  of  contributions  collected  from  "employers" 
(as  the  term  "employer"  is  defined  in  section  1  (a)  of  the  Railroad  Unem- 
ployment Insurance  Act)  pursuant  to  the  provision  of  this  article  during 
the  period  July  1,  1939  to  December  31,  1939,  inclusive. 
1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-90.     Administrative  organization. 

(a)  Commission. — This  article  shall  be  administered  by  the  South  Caro- 
lina unemployment  compensation  commission.  The  said  commission  shall 
consist  of  three  members  to  be  elected  by  the  General  Assembly,  in  joint  ses- 
sion, for  terms  of  four  (4)  years  and  until  their  successors  have  been 
elected  and  qualified.  Any  vacancy  occurring  shall  be  filled  by  appointment 
by  the  Governor  for  the  temporary  period  until  the  next  session  of  the 
General  Assembly,  whereupon  the  General  Assembly  shall  elect  a  commis- 
sioner to  fill  the  unexpired  term.  The  terms  of  office  for  the  original  com- 
missioners shall  commence  upon  their  election  and  qualification  and  shall 
continue  until  the  first  day  of  July,  1940,  and  thereafter  the  terms  of  com- 
missioners elected  shall  be  for  four  years  as  above  provided.  Each  com- 
missioner shall  receive  an  annual  salary  of  thirty-six  hundred  ($3,600.00) 
dollars,  payable  in  monthly  installments.  The  commission  shall  elect  one 
of  its  members  as  chairman,  and  any  two  commissioners  shall  constitute 
a  quorum  and  no  vacancy  shall  impair  the  right  of  the  remaining  commis- 
sioners to  exercise  all  of  the  powers  of  the  commission  through  action  of 
a  quorum. 

(b)  Unemployment  compensation  and  employment  service  divisions — 
directors. — There  is  hereby  created  under  the  South  Carolina  unemploy- 
ment compensation  commission  two  coordinate  divisions,  the  South  Carolina 
state  employment  service  division  created  pursuant  to  section  7035-92,  and 
a  division  to  be  known  as  the  unemployment  compensation  division,  each 
of  which  shall  be  administered  by  a  full-time  salaried  director,  who  shall 
be  subject  to  the  supervision  and  direction  of  the  commission.  The  com- 
mission is  authorized  to  appoint,  fix  the  compensation  of,  and  prescribe  the 
duties  of  the  directors  of  the  said  divisions.  Provided,  that  such  appoint- 
ments shall  be  made  on  a  non-partisan  merit  basis  in  accordance  with  the 
provisions  of  section  7035-91  (d) .  The  director  of  each  division  shall  be  re- 
sponsible to  the  commission  for  the  administration  of  his  particular  divi- 
sion and  shall  have  such  powers  and  authority  as  may  be  vested  in  him  by 
the  commission. 

1936  (39)  1716;  1941  (42)  369. 
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§  7035-91.     Administration. 

(a)  Duties  and  powers  of  commission — reports — administrator. — It  shall 
be  the  duty  of  the  commission  to  administer  this  article;  and  it  shall  have 
power  and  authority  to  adopt,  amend,  or  rescind  such  rules  and  regulations, 
to  employ  such  persons,  make  such  expenditures,  require  such  reports  as  is 
not  otherwise  provided  for  herein,  make  such  investigation,  and  take  such 
other  action  as  it  deems  necessary  or  suitable  to  that  end.  Provided,  that 
the  commission  shall  endeavor  both  for  the  relief  of  the  clerical  work  of 
employers  and  its  own  office  to  confine  reporting  to  the  minimum  neces- 
sary to  properly  administer  the  law,  and  the  except  for  necessary  separa- 
tion, low  earning,  or  special  reports  or  notices,  it  shall  not  require  reports 
as  to  the  earnings  of  individual  employees  more  frequently  than  quarterly. 
The  commission  shall  determine  its  own  organization  and  methods  of 
procedure  in  accordance  with  the  provisions  of  this  article,  and  shall  have 
an  official  seal  which  shall  be  judicially  noticed.  Not  later  than  the  fifteenth 
day  of  January  of  each  year,  the  commission  shall  submit  to  the  Governor 
and  to  the  General  Assembly  a  report  covering  the  administration  and 
operation  of  this  article  during  the  preceding  fiscal  year  and  shall  make 
such  recommendations  for  amendments  to  this  article  as  the  commission 
deems  proper.  Such  reports  shall  include  a  balance  sheet  of  the  monies  in 
the  fund  in  which  there  shall  be  provided,  if  possible,  a  reserve  against 
the  liability  in  future  years  to  pay  benefits  in  excess  of  the  then  current 
contributions,  which  reserves  shall  be  set  up  by  the  commission  in  accord- 
ance with  accepted  acturial  principles  on  the  basis  of  statistics  of  employ- 
ment, business  activity  and  other  relevant  factors  for  the  longest  possible 
period.  Whenever  the  commission  believes  that  a  change  in  contribution  or 
benefit  rates  will  become  necessary  to  protect  the  solvency  of  the  fund,  it 
shall  promptly  so  inform  the  Governor  and  the  General  Assembly,  and 
make  recommendations  with  respect  thereto.  The  commission  shall  appoint 
in  accordance  with  section  7035-91  (d)  an  administrator  who  shall  act  as 
secretary  and  chief  executive  officer  of  the  commission  and  who  shall 
when  the  commission  is  not  in  session,  exercise  the  powers  and  authority 
of  the  commission,  subject  to  the  approval  or  disapproval  of  the  commis- 
sion at  its  next  meeting. 

(b)  Rules. — General  and  special  rules  may  be  adopted,  amended,  or  re- 
scinded by  the  commission  only  after  public  hearing  or  opportunity  to  be 
heard  thereon,  of  which  proper  notice  has  been  given.  Such  notice  shall 
be  given  by  mail  to  the  secretaries  of  the  various  commercial,  business 
and  trade  organizations  of  the  State  who  keep  on  file  with  the  commission 
their  names  and  addresses  for  the  purpose  of  receiving  such  notices.  Gen- 
eral rules  shall  become  effective  ten  days  after  filing  with  the  secretary 
of  state  and  publications  in  one  or  more  newspapers  of  general  circulation 
in  this  State.  Special  rules  shall  become  effective  ten  days  after  notification 
to  or  mailing  to  the  last  known  address  of  the  individuals  or  concerns 
affected  thereby.  Regulations  may  be  adopted,  amended,  or  rescinded  by 
the  commission  and  shall  become  effective  in  the  manner  and  at  the  time 
prescribed  by  the  commission.  Rules  and  regulations  issued  by  the  commis- 
sion prior  to  June  30,  1939,  and  not  inconsistent  herewith,  shall  remain  of 
full  force  and  effect  unless  specifically  amended  or  repealed  by  the  com- 
mission. 

(c)  Matters  publish. — The  commission  shall  cause  to  be  printed  for  dis- 


Page  87     South  Carolina  Unemployment  Compensation  Law      §  7035-91 

tribution  to  the  public  the  text  of  this  article,  the  commission's  regulations 
and  the  general  and  special  rules  and  its  annual  reports  to  the  Governor 
and  any  other  material  the  commission  deems  relevant  and  suitable  and 
shall  furnish  the  same  to  any  person  upon  application  therefor. 

(d)  Personnel — standards — merit  system. — (1)  Subject  to  the  provisions 
of  this  article,  the  commission  is  authorized  to  appoint,  fix  the  compensa- 
tion (subject  to  the  approval  of  the  state  budget  commission  unless  other- 
wise fixed  by  the  General  Assembly)  and  prescribe  the  duties  and  powers 
of  such  officers,  accountants,  attorneys,  experts,  and  other  persons  as  may 
be  necessary  in  the  performance  of  its  duties  under  this  article.  The  com- 
mission may  delegate  to  any  such  person  such  power  and  authority  as  it 
deems  reasonable  and  proper  for  the  effective  administration  of  this  article, 
and  may  in  its  discretion  bond  any  person  handling  monies  or  signing 
checks  hereunder.  The  commission  shall  not  employ  or  pay  any  person  who 
is  an  officer  or  committee  member  of  any  political  party  or  organization. 

(2)  The  commission  shall  classify  all  positions  under  this  article  (ex- 
cept those  exempted  by  the  federal  social  security  act  or  regulations  of  the 
social  security  board  under  authority  thereof)  and  shall  establish  salary 
schedules  and  minimum  personnel  standards.  Such  standards  shall  conform 
to  the  minimum  standards  prescribed  under  the  provisions  of  section  303 
(a)  (1)  of  the  Federal  Social  Security  Act,  as  amended.  It  shall  adopt  and 
enforce  fair  and  reasonable  regulations  for  appointment,  promotion,  and 
demotion  of  its  employees  based  upon  ratings  of  efficiency  and  fitness.  Such 
regulations  shall  provide: 

(i)  For  the  establishment  of  a  merit  system  council  composed  of  three 
persons  who  do  not  hold  political  office,  who  are  not  officers  of  a  political 
party  or  organization,  and  who  are  of  recognized  standing  and  sympathy 
in  the  improvement  of  public  administration  and  the  impartial  selection  of 
efficient  government  personnel  on  a  merit  basis.  Such  council  members 
shall  be  selected  for  terms  of  five  years,  except  that  their  initial  appoint- 
ment shall  be  for  terms  of  one,  three  and  five  years  respectively.  Council 
members  may  be  removed  only  for  cause. 

(ii)  That  no  employee  of  the  commission  shall  be  dismissed  except  for 
good  cause  and  that  any  employee  who  is  dismissed  shall  have  a  right  to 
appeal  to  said  merit  system  council,  and  the  decision  of  said  council  as 
to  whether  or  not  the  termination  was  for  proper  cause  in  occordance  with 
the  regulations  hereunder  prescribed  shall  be  binding  upon  the  commis- 
sion except  in  cases  of  dismissal  due  to  reduction  of  force  or  curtailment 
of  funds. 

(iii)  For  the  holding  of  examinations  to  determine  the  qualification  of 
applicants  for  vacancies  in  classified  positions,  and  except  for  temporary 
appointments  not  to  exceed  six  months  in  duration,  all  personnel  shall  be 
appointed  from  registers  set  up  as  a  result  of  such  examinations. 

(iv)  That  the  merit  system  council  shall  be  vested  with  the  control 
of  administration  of  merit  examinations  to  determine  fitness  and  efficiency, 
and  shall  be  charged  with  the  selection  and  supervision  of  a  supervisor  of 
examinations  to  actively  conduct  and  administer  the  merit  system  of  per- 
sonnel administration  set  up  in  accordance  with  the  requirements  of  this 
section. 

(v)  Provided,  that  the  provisions  of  subsection  (d)  herein  relating  to 
the  merit  system  shall  not  operate  to  repeal  any  prior  act  of  the  General 
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Assembly  which  may  provide  for  a  state  personnel  board  or  which  may 
provide  for  a  joint  administration  of  the  merit  system  for  this  commission 
and  any  other  department  and  agency  of  the  State,  and  insofar  as  the  pro- 
visions of  this  subsection  (d)  are  in  conflict  with  such  act,  the  same  shall 
be  inoperative. 

(e)  Advisory  councils. — The  commission  shall  appoint  a  state  advisory 
council  and  may  appoint  local  or  industry  advisory  councils,  composed  in 
each  case  of  equal  numbers  of  employer  representatives  and  employee  rep- 
resentatives who  may  fairly  be  regarded  as  representatives  because  of  their 
vocation,  employment  or  affiliations,  and  of  such  members  representing  the 
general  public  as  the  commission  may  designate.  Such  councils  shall  aid 
the  commission  in  formulating  policies  and  discussing  problems  relating 
to  the  administration  of  this  article  and  in  assuring  impartiality  and  free- 
dom from  political  influence  in  the  solution  of  such  problems.  Such  advisory 
council  shall  serve  without  compensation,  but  shall  be  reimbursed  for  any 
necessary  expenses. 

(f)  Employment  stabilization. — The  commission  with  the  advice  and  aid 
of  its  advisory  councils,  and  through  its  appropriate  divisions,  shall  take 
all  appropriate  steps  to  reduce  and  prevent  unemployment;  to  encourage 
and  assist  in  the  adoption  of  practical  methods  of  vocational  training,  re- 
training and  vocational  guidance;  to  investigate,  recommend,  advise  and 
assist  in  the  establishment  and  operation,  by  municipalities,  counties,  school 
districts  and  the  State,  of  reserve  for  public  works  to  be  used  in  times  of 
business  depression  and  unemployment;  to  promote  the  reemployment  of 
unemployed  workers  throughout  the  State  in  every  other  way  that  may 
be  feasible;  and  to  these  ends  to  carry  on  and  publish  the  results  of  investi- 
gations and  research  studies. 

(g)  Records  and  reports. — Each  employing  unit  shall  keep  true  and  accu- 
rate work  records,  containing  such  information  as  the  commission  may 
prescribe.  Such  records  shall  be  open  to  inspection  and  be  subject  to  being 
copied  by  the  commission  or  its  authorized  representatives  at  any  reason- 
able time  and  as  often  as  may  be  necessary.  The  commission  and  the  chair- 
man of  any  appeal  tribunal  may  require  from  any  employing  unit  any 
sworn  or  unsworn  report,  with  respect  to  persons  employed  by  it,  which 
he  or  it  deems  necessary  for  the  effective  administration  of  this  article. 
Information  thus  obtained,  or  obtained  from  an  individual  pursuant  to  the 
administration  of  this  article,  shall  except  to  the  extent  necessary  for  the 
proper  administration  of  this  article,  be  held  confidential  and  shall  not  be 
published  or  be  open  to  public  inspection  (other  than  to  the  public  em- 
ployees in  the  performance  of  their  public  duties)  in  any  manner  revealing 
the  individual's  or  employing  unit's  identity,  but  any  claimant  (or  his  legal 
representative)  at  a  hearing  before  an  appeal  tribunal  to  the  commission 
shall  be  supplied  with  information  from  such  records  to  the  extent  neces- 
sary for  the  proper  presentation  of  his  claim.  Any  employee  or  member 
of  the  commission  who  violates  any  provision  of  this  sub-section  shall  be 
fined  not  less  than  twenty  ($20.00)  dollars  nor  more  than  two  hundred 
($200.00)  dollars,  or  imprisonment  for  not  longer  than  ninety  days,  or 
both.  The  commission  may  make  the  State's  record  relating  to  the  adminis- 
tration of  this  article  available  to  the  railroad  retirement  board  and  may 
furnish  the  railroad  retirement  board,  at  the  expense  of  such  board,  such 
copies  thereof  as  the  railroad  retirement  board  deem  necessary  for  its 
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purposes.  The  commission  may  afford  reasonable  cooperation  with  every 
agency  of  the  United  States  charged  with  the  administration  of  any  unem- 
ployment insurance  law. 

(h)  Witnesses — evidence. — In  the  discharge  of  the  duties  imposed  by  this 
article,  the  commission,  the  chairman  of  an  appeal  tribunal  and  any  duly 
authorized  representative  of  either  as  designated  by  its  rules  shall  have 
power  to  administer  oaths,  and  affirmations,  take  depositions,  certify  to 
official  acts  and  issue  subpoenas  to  compel  the  attendance  of  witnesses  and 
the  production  of  books,  papers,  correspondence,  memoranda  and  other 
records  deemed  necessary  as  evidence  in  connection  with  a  disputed  claim 
or  the  administration  of  this  article. 

(i)  Penalties  failure  obey  subpoena. — In  case  of  contumacy  by,  or  refusal 
to  obey  a  subpoena  issued  to  any  person,  any  court  of  this  State,  or  judge 
thereof,  within  the  jurisdiction  of  which  said  person  guilty  of  contumacy 
or  refusal  to  obey  is  found  or  resides  or  transacts  business,  upon  applica- 
tion by  the  commission  the  chairman  of  an  appeal  tribunal  or  any  duly 
authorized  representatives  of  either  shall  have  jurisdiction  to  issue  to  such 
person  an  order  requiring  such  person  to  appear  before  a  commissioner, 
the  commission,  the  chairman  of  an  appeal  tribunal,  or  the  duly  authorized 
representatives  of  any  of  them  thereto  produce  evidence  if  so  ordered  or 
there  to  give  testimony  touching  the  matter  under  investigation  or  in 
question;  and  any  failure  to  obey  such  order  of  the  court  may  be  punished 
by  said  court  as  a  contempt  thereof.  Any  person  who  shall  without  just 
cause,  fail  or  refuse  to  attend  and  testify  or  to  answer  any  lawful  inquiry 
or  to  produce  books,  papers,  correspondence,  memoranda  and  other  records 
if  it  is  in  his  power  to  do  so  in  accordance  to  a  subpoena  of  the  commission, 
the  chairman  of  an  appeal  tribunal  or  any  duly  authorized  representa- 
tive of  either  shall  be  punished  by  a  fine  of  not  less  than  two  hundred 
($200.00)  dollars  or  by  imprisonment  for  not  longer  than  sixty  days,  or 
by  both  fine  and  imprisonment  and  each  day  such  violation  continues  shall 
be  deemed  to  be  a  separate  offense. 

(j)  Testimony. — No  person  shall  be  excused  from  attending  and  testify- 
ing or  from  producing  books,  papers,  correspondence,  memoranda,  and 
other  records  before  the  commission,  the  chairman  of  an  appeal  tribunal, 
or  any  duly  authorized  representative  of  either  of  them  or  in  obedience  to 
the  subpoena  of  either  of  them  in  any  cause  or  proceeding  before  the  com- 
mission, or  an  appeal  tribunal,  on  the  ground  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  individual  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter,  or  thing  concerning  which  he  is  compelled,  after 
having  claimed  his  privilege  against  self-incrimination,  to  testify  or  pro- 
duce evidence,  documentary  or  otherwise,  except  that  such  individual  so 
testifying  shall  not  be  exempt  from  prosecution  and  punishment  for  per- 
jury committed  in  so  testifying. 

(k)  State-federal  cooperation. — In  the  administration  of  this  article  the 
commission  shall  cooperate  to  the  fullest  extent  consistent  with  the  pro- 
visions of  this  article,  with  the  social  security  board,  created  by  the  act 
of  Congress,  entitled  the  Social  Security  Act,  as  amended,  and  is  authorized 
to  take  such  action,  through  the  adoption  of  appropriate  rules,  regulations, 
administrative  methods  and  standards,  as  may  be  necessary  to  secure  to 
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this  State  and  its  citizens  all  advantages  available  under  the  provisions  of 
such  act,  under  the  provisions  of  sections  1602  and  1603  of  the  Federal 
Unemployment  Tax  Act  and  under  the  provisions  of  the  act  of  Congress 
entitled  "An  Act  to  Provide  for  the  Establishment  of  a  National  Employ- 
ment System  and  for  Cooperation  with  States  in  the  Promotion  of  such 
System,  and  for  other  Purposes,"  approved  June  6,  1933,  as  amended,  for 
the  administration  of  this  article.  The  commission  shall  comply  with  the 
regulations  of  the  social  security  board  relating  to  the  expenditure  of 
moneys  granted  under  any  of  such  acts  and  shall  make  such  reports,  in 
such  form  and  containing  such  information  as  the  social  security  board 
may  from  time  to  time  require,  and  shall  comply  with  such  provisions  as 
the  social  security  board  may  from  time  to  time  find  necessary  to  assure 
the  correctness  and  verification  of  such  reports. 

The  commission  may  afford  reasonable  cooperation  with  every  agency 
of  the  United  States  charged  with  the  administration  of  any  unemploy- 
ment insurance  law. 

(1)  Agree  with  state  or  federal  agencies  for  paying  certain  benefits. — The 
commission  is  also  authorized  to  enter  into  arrangements  with  the  appro- 
priate agencies  of  other  States  or  of  the  federal  government  (1)  whereby 
wages  or  services,  upon  the  basis  of  which  an  individual  may  become  en- 
titled to  benefits  under  the  unemployment  compensation  law  of  another 
State  or  of  the  federal  government,  shall  be  deemed  to  be  wages  for  unem- 
ployment by  employers,  for  the  purposes  of  section  7035-83  and  section 
7035-84  (e)  of  this  article,  provided  such  other  State  agency  or  agency 
of  the  federal  government  has  agreed  to  reimburse  the  fund  for  such  por- 
tion of  benefits  paid  under  this  article  upon  the  basis  of  such  wages  or 
services  as  the  commission  finds  will  be  fair  and  reasonable  as  to  all 
affected  interest,  and  (2)  whereby  the  commission  will  reimburse  other 
State  or  federal  agencies  charged  with  the  administration  of  unemploy- 
ment compensation  laws  with  such  reasonable  portion  of  benefits,  paid 
under  the  law  of  any  such  other  States  or  of  the  federal  government  upon 
the  basis  of  employment  of  wages  for  employment  by  employers,  as  the 
commission  finds  will  be  fair  and  reasonable  as  to  all  affected  interests. 
Reimbursement  so  payable  shall  be  deemed  to  be  benefits  for  the  purpose 
of  sections  7035-83  (d)  and  7035-89  of  this  article,  but  no  reimbursement 
so  payable  shall  be  charged  against  any  employers'  account  for  the  pur- 
pose of  section  7035-87  of  this  article.  The  commission  is  hereby  authorized 
to  make  to  other  state  or  federal  agencies  and  receive  from  such  state  or 
federal  agencies,  reimbursements  from  or  to  the  fund,  in  accordance  with 
arrangements  pursuant  to  this  section. 

(m)  Disclosure  of  information — returns  or  reports  of  national  banking 
associations. — Except  as  hereinafter  otherwise  provided,  information  ob- 
tained from  any  employing  unit  or  individual  pursuant  to  the  administra- 
tion of  this  article,  and  determinations  as  to  the  benefit  rights  of  any  indi- 
vidual shall  be  held  confidential  and  shall  not  be  disclosed  or  be  open  to 
public  inspection  in  any  manner  revealing  the  individual's  or  employing 
unit's  identity.  Any  claimant  (or  his  legal  representative)  shall  be  supplied 
with  information  from  the  records,  to  the  extent  necessary  for  the  proper 
presentation  of  his  claim  in  any  proceeding  under  this  article  with  respect 
thereto  subject  to  such  restrictions  as  the  commission  may  by  regulation 
prescribe,  such  information  may  be  made  available  to  any  agency  of  this 
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or  any  other  state,  or  any  federal  agency,  charged  with  the  administration 
of  public  assistance  or  of  an  unemployment  compensation  law  or  the  main- 
tenance of  a  system  of  public  employment  offices,  and  information  ob- 
tained in  connection  with  applications  for  placements  may  be  made  avail- 
able to  persons  or  agencies  for  purposes  appropriate  to  the  operation  of  a 
public  employment  service.  Upon  request  therefor  the  commission  shall 
furnish  to  any  agency  of  the  United  States  charged  with  the  administra- 
tion of  public  works  or  assistance  through  public  employment,  and  may 
furnish  to  any  state  agency  similarly  charged,  the  name,  address,  ordinary 
occupation,  and  employment  status  of  each  recipient  of  benefits  and  such 
recipient's  rights  to  further  benefits  under  this  article.  The  commission  may 
request  the  comptroller  of  the  currency  of  the  United  States  to  cause  an 
examination  of  the  correctness  of  any  return  or  report  of  any  national 
banking  association  rendered  pursuant  to  the  provisions  of  this  article,  and 
may  in  connection  with  such  request  transmit  any  such  report  or  return  to 
the  comptroller  of  the  currency  of  the  United  States  as  provided  in  sec- 
tion 1606  (c)  of  the  Federal  Internal  Revenue  Code. 
1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

Rules  and  Regulations  prescribed  by  South  Carolina  Unemployment 
Compensation  Commission: 
Rules 
(Filed  secretary  of  state's  office  October  25,  1939.) 
Rule  1.  Cash  value  of  certain  remunerations: 

The  South  Carolina  unemployment  compensation  act  provides  in  section  19  (m) 
that: 

"  'Wages'  means  all  remuneration  payable  for  personal  services,  including  com- 
missions and  bonuses  and  the  cash  value  of  all  remuneration  payable  in  any  me- 
dium other  than  cash.  .  .  .  The  reasonable  cash  value  of  remuneration  payable  in 
any  medium  other  than  cash  .  .  .  shall  be  estimated  and  determined  in  accordance 
with  rules  prescribed  by  the  commission." 
The  commission  accordingly  prescribes  that: 

A.  If  board,  lodging,  or  any  other  payment  in  kind  considered  as  payment  for 
services  performed  by  a  worker,  is  in  addition  to  or  in  lieu  of  (rather  than  a  deduc- 
tion from)  money  wages,  the  commission  shall  determine  or  approve  the  cash  value 
of  such  payment  in  kind,  and  the  employer  shall  use  these  cash  values  in  comput- 
ing contributions  due  under  the  law. 

B.  Where  cash  value  for  board  and  lodging  furnished  a  worker  is  agreed  upon  in 
the  contract  of  hire  the  amount  so  agreed  upon  shall,  if  more  than  the  rates  pre- 
scribed herein,  be  deemed  to  be  the  value  of  such  board  and  lodging,  subject  to  re- 
view by  the  commission.  Until  and  unless  in  a  given  case  the  rate  for  board  and 
lodging  is  determined  by  the  commission,  board  and  lodging  furnished  in  addition 
to  and  in  lieu  of  money  wages  shall  be  deemed  to  have  not  less  than  the  following 
values: 

Full  board  and  room  weekly  $3.00 

Meals,  per  week  2.50 

per  day  .40 

per  meal  _ .20 

Lodging,  per  week 1.00 

per  day  .20 

Rule  2.  Gratuities: 

The  South  Carolina  unemployment  compensation  act  provides  in  section  19(m) 
that: 

"Gratuities  customarily  received  by  an  individual  in  the  course  of  his  employment 
from  persons  other  than  his  employing  unit  shall  be  treated  as  wages  payable  by  his 
employing  unit  .  .  .  the  reasonable  average  amount  of  gratuities,  shall  be  estimated 
and  determined  in  accordance  with  rules  prescribed  by  the  commission." 
The  commission  accordingly  prescribes  that: 
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If  cash  gratuities  or  tips  are  customarily  received  by  an  individual  in  the  course 
of  his  employment  the  amount  of  such  gratuities  or  tips  shall  be  included  as  wages 
paid  such  individual  by  his  employing  unit  and  shall  be  estimated  and  determined 
as  follows:  The  employer  (a)  shall  establish  satisfactorily  to  the  commission  the  rea- 
sonable cash  value  of  the  services  rendered  by  such  individual,  showing  it  in  detail 
on  a  statement  attached  to  the  employer's  first  contribution  report  and  thereafter 
as  requested;  and  (b)  shall  report  the  amount  of  wages  paid  by  him  to  such  individ- 
ual in  cash  and  in  remuneration  other  than  gratuities  or  tips.  The  excess  of  (a)  over 
(b)  shall  be  the  estimated  reasonable  average  amount  of  gratuities  or  tips  custom- 
arily received  by  such  individual  in  the  course  of  such  employment.  Nothing  herein 
provided  shall  be  construed  as  requiring  any  employee  to  report  to  an  employer  the 
amount  of  gratuities  or  tips  received. 

The  commission  reserves  the  right,  after  investigation,  to  determine  in  individual 
cases  the  amount  to  be  included  as  reasonable  values  of  all  such  remuneration 
other  than  cash. 

Rule  3*.  Authorized  representatives  of  the  commission: 

The  commission  may  designate  by  written  authorization  any  of  its  employees  as 
its  representative  to  administer  oaths  and  affirmations,  issue  subpoenas  for  the  pro- 
duction of  books,  papers,  correspondence,  and  other  memoranda  deemed  necessary 
by  it  as  evidence  in  connection  with  disputed  or  contested  claims,  or  in  the  adminis- 
tration of  the  South  Carolina  unemployment  compensation  law. 

Regulations 

(Filed  secretary  of  state's  office  October  25,  1939  except  regulation  XXXIII,  which 
was  filed  there  April  8,  1942.  Regulation  12  as  amended  filed  there  June  6  and  13, 
1940.    Regulation  15  as  amended  filed  there  July  15,  1940.) 

Regulation   1.  Effective  date  of  regulations;  publication: 

Regulations  adopted  by  the  commission  become  effective  upon  the  filing  of  certi- 
fied copy  thereof  with  the  secretary  of  state,  which  shall  constitute  publication 
thereof.  The  text  of  all  regulations  shall  be  printed  and  made  available  for  dis- 
tribution to  the  public. 

Regulation   2.  Posting  of  information  cards: 

All  employing  units  having  individuals  engaged  in  employment,  as  defined  by 
section  19(g)  of  the  act,  shall  post  and  maintain  in  conspicuous  places  where  workers 
perform  their  services  such  information  cards  as  are  provided  by  the  commission  so 
that  the  information  printed  thereon  may  be  read  by  all  workers. 

Regulation  3.  Posting  of  notice  of  coverage: 

Every  employer  (including  every  employing  unit  which  has  elected,  with  the  ap- 
proval of  the  commission,  to  become  an  employer)  shall  post  and  maintain  printed 
notices  to  his  workers  that  he  is  liable  for  contributions  under  the  South  Carolina 
unemployment  compensation  law  and  has  been  so  registered  by  the  commission. 
Such  printed  notices  shall  be  of  such  form  and  design  as  the  commission  may  pre- 
scribe, and  shall  be  supplied  the  employer  upon  his  requisition  in  such  numbers  as 
are  necessary  for  him  to  give  notice  to  all  his  workers.  Such  notices  shall  be  posted 
by  the  employer  in  conspicuous  places  where  workers  perform  their  services,  but 
only  so  long  as  the  employer  shall  be  subject  to  the  law. 

Regulation  4.  Furnishing  printed  information  to  workers: 

Whenever  an  employer  separates  any  worker  from  his  employment  permanently 
or  for  an  indefinite  period  or  for  an  expected  duration  of  seven  days,  or  more,  he 
shall  deliver  to  such  worker  within  twenty-four  hours  after  such  separation,  in  per- 
son or  by  mailing  to  the  worker's  last  known  address  if  personal  delivery  is  impos- 
sible or  impracticable,  a  copy  of  information  circular  No.  1,  "Unemployment  Insur- 
ance under  the  South  Carolina  Unemployment  Compensation  Law." 

Regulation  5.  Records: 

A.  Each  employing  unit  shall  preserve  for  five  years  existing  records  with  respect 
to  individuals  in  its  employ  on  or  after  July  1,  1936,  indicating  the  data  hereinafter 


*  NOTE :  Rule  No.  3  was  formerly  Rule  No.  8.  Former  Rules  Nos.  3,  4,  5,  6,  and  7  are  no  longer  effective, 
having  been  superseded  by  regulation  relating  to  the  subject  matter  contained  therein,  such  regulations 
having  been  adopted  in  accordance  with  the  authority  granted  the  Commission  under  the  1939  amendments 
to  the  South  Carolina  Unemployment   Compensation   law. 
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set  forth: 

1.  For  each  pay  period: 

(a)  The  beginning  and  ending  dates  of  such  period. 

(b)  The  largest  number  of  workers  in  employment  during  each  calendar  week 
of  such  pay  period. 

2.  For  each  individual  employed  during  such  period: 

(a)  His  name  and  social  security  account  number. 

(b)  Number  of  hours  worked  each  week,  if  less  than  full  time. 

(c)  His  wages  payable  for  employment  each  week  showing  separately: 

1.  Money  wages. 

2.  Reasonable  cash  value  of  remuneration  payable  by  the  employer  in  any 
medium  other  than  cash.  (See  rule  1.) 

3.  Estimated  or  actual  amount  of  gratuities  received  from  persons  other  than 
employer.  (See  Rule  2). 

(d)  Special  payments. — Record  under  this  heading  the  amount  of  any  special 
payments  such  as  bonuses,  gifts,  etc.,  which  have  become  payable  during 
the  pay  period  but  which  relate  to  employment  in  a  prior  period.  Payments 
are  regarded  as  special  payments  if  (1)  the  amount  thereof  was  not  deter- 
minable during  any  previous  pay  period;  (2)  the  person  or  persons  to  whom 
payable  was  not  ascertainable,  at  the  end  of  the  day  period  or  periods 
during  which  the  services  were  performed. 

Show  separately  under  this  heading:  (1)  Money  payments;  (2)  reasonable 
cash  value  of  other  remuneration;  (3)  the  nature  of  such  payments;  (4) 
the  period  during  which  the  services  were  performed  for  which  special  pay- 
ments were  paid. 

(e)  The  date  on  which  he  was  hired,  rehired,  or  returned  to  work  after  tempo- 
rary lay-off,  and  the  date  he  was  separated  from  employment. 

Regulation  6.  Reports  and  instructions  relative  to  report  form: 

A.  Each  employing  unit  shall  make  such  reports  as  are  prescribed  by  the  com- 
mission on  forms  issued  by  and  required  to  be  returned  to  the  commission. 

B.  Each  employing  unit  shall  comply  with  instructions  pertaining  to  the  contents 
and  due  date  of  any  report  form  issued  by  the  commission.  Such  instructions  shall 
have  the  full  force  and  effect  of  regulations  when  published  in  the  manner  pro- 
vided in  regulation  1. 

C.  Reports  covering  wages  of  individuals  in  employment.  Except  as  otherwise 
agreed  by  special  permit,  each  employer  shall  submit  on  or  before  the  last  day  of 
the  first  month  following  the  quarter  covered  by  such  report,  a  slip  form  report, 
form  UCA-29,  for  each  individual  in  his  employment  during  the  preceding  quarter. 
Form  UCA-29  shall  set  forth: 

1.  The  employer's  name  and  account  number  assigned  by  the  commission. 

2.  The  worker's  full  name. 

3.  The  worker's  social  security  account  number. 

4.  His  total  earnings  for  the  quarter. 

5.  If  separated,  the  date  of  separation. 

6.  Such  other  information  as  required  by  the  form. 

Consideration  shall  be  given  by  the  commission  to  requests  of  employers  with 
more  than  twenty-five  employees  for  permission  to  submit  employment  reports  on 
list  form. 

D.  Where  employing  units  have  failed  to  make  reports  previously  required  on  a 
monthly  basis,  and  similar  reports  are  now  required  on  a  quarterly  basis:  the  com- 
mission may  allow  such  reports  to  be  filed  on  the  quarterly  basis;  and  in  cases 
where  information  previously  required  is  no  longer  needed  for  proper  administra- 
tion, such  delinquent  reports  may  be  filed  showing  only  such  information  as  is  now 
necessary;  provided,  however,  nothing  herein  shall  be  construed  as  relieving  such  de- 
linquent employing  unit  from  any  penalty  or  liability  for  previous  failure  to  file 
such  report  at  the  time  previously  required. 

Regulation  7.  Contributions;  interest: 

A.  Contributions  shall  be  payable  quarterly  with  respect  to  wages  paid  within 
the  calendar  quarter. 
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B.  Contributions  shall  become  due  on,  and  shall  be  paid  on  or  before  the  last  day 
of  the  month  following  the  quarter  for  which  they  are  payable,  provided,  however, 
that  any  employer  whose  accounting  offices  from  which  contribution  reports  and 
payments  are  rendered  are  located  outside  of  the  State  of  South  Carolina  may  file 
application  with  the  commission  for  extension  of  the  due  date  of  contributions  pay- 
able by  such  employer,  and  upon  approval  of  such  application  the  due  date  for  such 
contributions  may  be  extended  not  more  than  fifteen  days. 

C.  The  first  contribution  payment  of  any  employing  unit  which  becomes  an  em- 
ployer at  any  time  during  a  calendar  year  shall  become  due  on,  and  shall  be  paid 
on  or  before  the  last  day  of  the  month  next  following  the  quarter  in  which  such 
employing  unit  becomes  an  employer,  and  shall  include  contributions  which  have 
accrued  for  the  entire  period  beginning  January  1,  up  to  and  including  the  calendar 
quarter  in  which  the  employing  unit  becomes  an  employer,  except  that  an  employ- 
ing unit  which  becomes  an  employer  on  or  after  April  1  of  any  calendar  year,  may, 
upon  application,  be  authorized  to  pay  fifty  per  cent  (50%)  of  its  first  contribution 
on  or  before  July  31,  twenty-five  per  cent  (25%)  on  or  before  October  31,  and  twenty- 
five  per  cent  (25%)  on  or  before  January  31,  next  following  provided  that  the  en- 
tire unpaid  balance  shall  become  due  immediately  if  the  employer  fails  to  pay  any 
installment  when  due. 

D.  Employers  who  are  delinquent  in  the  payment  of  contributions  with  respect 
to  any  calendar  year  or  portion  thereof,  may,  upon  application,  be  authorized  to  pay 
the  delinquent  contributions,  with  interest  on  deferred  amounts  until  actually  paid, 
in  consecutive  monthly  installments  not  exceeding  six  (6),  provided  also  that  the 
entire  unpaid  balance  shall  become  due  immediately  if  the  employer  fails  to  pay 
any  installment  when  due;  provided,  further,  that  only  one  such  extension  may  be 
granted  within  any  twelve  months'  period. 

Regulation  8.  Notice  of  change  of  ownership,  dissolution,  bankruptcy,  etc.: 
Employers  shall  immediately  notify  the  commission  in  the  event  of  any  change 
of  ownership,  or  of  consolidation,  dissolution,  receivership,  insolvency,  bankruptcy, 
composition,  assignment  for  the  benefit  of  creditors,  or  similar  proceedings.  Cor- 
porations shall  likewise  report  changes  in  stock  ownership  affecting  ten  per  cent 
(lO'it),  or  more,  of  the  capital  stock. 
Regulation  9.  Workers  to  procure  social  security  account  numbers: 

A.  Each  worker  engaged  in  employment  for  an  employer  shall  procure  a  federal 
social  security  account  number  and  report  his  number  to  every  employer  for  whom 
he  is  engaged  in  employment. 

B.  Each  worker  who  is  engaged  in  employment  for  an  employer,  but  who  does 
not  have  a  federal  social  security  account  number  shall  file  an  application  therefor 
not  later  than  one  week  after  the  effective  date  of  this  regulation,  or  not  later  than 
one  week  after  the  first  day  on  which  he  is  engaged  in  employment  for  an  employer, 
whichever  occurs  later.  It  shall  be  the  duty  of  employers  to  procure  the  appropriate 
forms  for  applications  for  social  security  account  numbers  and  to  furnish  such  ap- 
plication forms  to  each  worker  in  their  employ  who  does  not  have  a  federal  social 
security  account  number. 

C.  If  an  employer  has  in  his  employ  a  worker  who  does  not  have  a  federal  social 
security  account  number  and  who  has  failed  to  file  an  application  therefor  within 
the  period  prescribed  in  paragraph  B  of  this  regulation,  such  employer  shall,  not 
later  than  two  weeks  after  the  effective  date  of  this  regulation,  or  not  later  than 
two  weeks  after  the  first  day  in  which  such  employer  employed  such  worker,  which- 
ever occurs  later,  file  an  application  for  a  federal  social  security  account  number  for 
such  worker.  A  worker  who  is  engaged  in  employment  for  an  employer  and  who 
does  not  have  a  federal  social  security  account  number,  shall  not  be  relieved  from 
his  duty  to  file  an  application  for  a  federal  social  security  account  number  by  rea- 
son of  his  employer's  having  filed  an  application  for  him. 

Regulation  10.  Separation  notices: 

A.  Notice  of  separation  under  conditions  which  may  disqualify: 

1.  Whenever  a  worker  is  separated  from  his  employment  (permanently  or  for  an 
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indefinite  period  or  for  an  expected  duration  of  seven  or  more  days)  under  condi- 
tions which  may  disqualify  him  from  benefits  pursuant  to  the  provisions  of  section 
5  of  the  South  Carolina  unemployment  compensation  law,  his  employer  shall,  with- 
in two  days  (exclusive  of  Sundays  and  holidays)  after  such  separation  send  to  the 
South  Carolina  unemployment  compensation  commission,  Columbia,  S.  C,  a  sep- 
aration notice  on  form  UCB-1,  "Notice  of  Separation  for  Cause,"  supplying  all  re- 
quired information  as  indicated  thereon;  and  shall  immediately  deliver  to  the 
worker,  or  mail  to  his  last  known  address  if  delivery  is  impracticable  or  impossible, 
a  duplicate  copy  thereof,  together  with  a  copy  of  information  circular  No.  1,  as 
provided  in  regulation  4. 

The  "Notice  of  Separation  for  Cause"  (form  UCB-1)  shall  set  forth: 

(a)  The  employer's  name  and  account  number,  if  one  has  been  assigned  to  him 
by  the  commission; 

(b)  The  worker's  full  name; 

(c)  The  worker's  social  security  account  number; 

(d)  His  usual  occupation; 

(e)  The  date  he  last  worked; 

(f)  Reason  for  separation;  with  adequate  explanation; 

(g)  Whether  such  worker  is  receiving  or  has  received  wages  in  lieu  of  notice,  and 
if  so,  the  amount  thereof,  and  the  period  for  which  such  wages  are  payable; 

(h)  Such  other  information  as  required  by  the  form. 

2.  Any  employer  who  fails  either  to  furnish  copies  of  the  "Notice  of  Separation 
for  Cause."  as  required,  or  to  indicate  upon  such  notice  his  claim  that  such  individ- 
ual is  disqualified  for  benefits  under  any  of  the  provisions  of  section  5  of  the  act, 
shall  be  presumed  to  have  admitted  that  such  worker  is  not  disqualified  under  any 
of  the  provisions  of  section  5  of  the  act. 

3.  Upon  request  by  the  commission  for  a  "Notice  of  Separation  for  Cause"  cover- 
ing any  worker  separated  from  his  work  with  any  employer  or  employing  unit,  such 
employer  or  employing  unit  shall,  within  two  days,  exclusive  of  Sundays  and  holi- 
days, following  receipt  of  such  request,  completely  fill  out  such  notice,  form  UCB-1, 
and  return  it  to  the  address  specified  in  such  notice. 

B.  Mass  separations. 

1.  The  term  "Mass  Separation"  means  a  separation  (permanently,  or  for  an  indefi- 
nite period,  or  for  an  expected  duration  of  seven  or  more  days)  at  or  about  the 
same  time  and  for  the  same  reason  of  twenty-five  or  more  workers  employed  in  a 
single  establishment. 

2.  In  cases  of  mass  separations  the  employer  shall,  for  each  individual  affected, 
file  with  the  employment  service  office  nearest  the  worker's  place  of  employment 
form  UCB-1 8,  setting  forth  such  information  as  is  required  thereby;  such  form  shall 
be  filed  not  later  than  two  days,  exclusive  of  Sundays  and  holidays,  after  such 
separation. 

C.  Notice  of  unemployment  due  to  labor  dispute. 

1.  In  cases  of  unemployment  due  to  a  labor  dispute,  the  employer  shall  file  with 
the  employment  service  office  nearest  the  worker's  place  of  employment  a  notice 
setting  forth  the  existence  of  such  dispute  and  the  approximate  number  of  workers 
affected. 

2.  Upon  request  by  the  commission,  such  employer  shall  furnish  to  the  commission 
the  names  of  the  workers  ordinarily  attached  to  the  department  or  establishment 
where  such  unemployment  exists. 

Regulation  11.  Types  of  unemployment: 

A.  The  term  "total  unemployment"  applies  to  an  individual  who  during  a  particu- 
lar week  performs  no  services  and  earns  no  wages  with  respect  to  that  week. 

B.  The  term  "partial  unemployment"  applies  to  an  individual  who  earns  less  than 
his  weekly  benefit  amount  in  any  week  during  which  he  works  less  than  full  time 
while  regularly  connected  with  an  employing  unit. 

C.  The  term  "part-total  unemployment"  applies  to  an  individual  who  is  not  "par- 
tially unemployed"  and  who,   during  a  particular  week  performs   services   of  less 
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than  full  time  work  and  earns  wages  with  respect  to  such  week  in  an  amount  less 
than  his  weekly  benefit  amount. 

Regulation  12.  Filing  claims  for  benefits  and  registration  for  work: 

A.  Total  unemployment. 

1.  Individual  claims: 

(a)  Initial  claims:  Any  individual  claiming  benefits  or  waiting  period  credits 
for  total  unemployment  shall  report  in  person  at  the  employment  service 
office  nearest  the  place  of  his  most  recent  employment  or  residence,  and 
shall  there,  on  form  UCB-2,  set  forth  that  he  (1)  registers  for  work,  and  (2) 
files  a  claim  for  benefits.  Such  a  claim  shall  constitute  the  individual's  reg- 
istration for  work  and  his  claim  for  benefits  or  waiting  period  credits. 

(b)  Continued  claims:  In  order  to  establish  eligibility  for  benefits  or  waiting 
period  credits  for  succeeding  weeks  of  total  unemployment  during  any 
continuous  period  of  total  unemployment,  the  claimant  shall  continue  to 
report  in  person  at  intervals  of  one  week,  or  at  intervals  of  less  than  one 
week,  when  so  directed  by  a  representative  of  the  commission  at  the  office 
at  which  he  registered  for  work  and  filed  his  initial  claim  for  benefits;  or, 
with  the  consent  of  a  representative  of  the  commission  at  such  office,  for 
reasons  found  to  constitute  good  cause  for  his  inability  to  report  to  such 
office,  at  any  other  employment  service  office,  and  file  at  such  office  a  con- 
tinued claim  for  benefits  on  form  UCB-5,  setting  forth: 

1.  That  he  continues  his  claim  for  benefits; 

2.  That  he  registers  for  work; 

3.  Such  other  information  as  required  thereby. 

2.  Mass  claims: 

(a)  Initial  claims:  The  filing  by  an  employer  on  form  UCB-18,  in  accordance 
with  regulation  10  B,  shall  constitute  registration  for  work  and  filing  of  a 
claim  for  benefits  for  each  individual  for  whom  such  form  is  submitted. 

(b)  Continued  claims: 

(1)  In  order  to  establish  eligibility  for  benefits  or  waiting  period  credits 
for  succeeding  weeks  of  total  unemployment  during  any  continuous  period 
of  total  unemployment,  the  claimant  shall  continue  to  report  in  person  at 
intervals  of  one  week  or  at  intervals  of  less  than  one  week,  when  so  di- 
rected by  a  representative  of  the  commission  at  the  office  at  which  he  regis- 
tered for  work  and  filed  his  initial  claim  for  benefits;  or,  with  the  consent 
of  a  representative  of  the  commission  at  such  office,  for  reasons  found  to 
constitute  good  cause  for  his  inability  to  report  to  such  office,  at  any  other 
employment  service  office,  and  file  at  such  office  a  continued  claim  for 
benefits  on  form  UCB-5,  setting  forth: 

(a)  That  he  continues  his  claim  for  benefits: 

(b)  That  he  registers  for  work; 

(c)  Such  other  information  as  required  thereby. 

2.  In  isolated  areas,  in  cases  of  mass  separation,  continued  claims  for 
benefits  for  total  unemployment  may  be  filed  by  mail  on  forms  prescribed 
by  the  commission  if  the  commission  finds  that  reporting  or  filing  of  con- 
tinued claims  in  person  is  impracticable. 

B.  Part  total  unemployment. 

Any  claim  for  benefits  for  total  unemployment  made  pursuant  to  the  provisions  of 
section  A  of  this  regulation,  with  respect  to  any  week,  shall  constitute  a  claim  for 
benefits  for  part  total  unemployment  in  the  event  that  the  claimant  shall  be  part 
totally  unemployed  with  respect  to  such  week.  In  connection  with  any  claim  for 
benefits  for  part  total  unemployment,  the  claimant  shall  declare  the  amount  and 
source  of  his  earnings  for  the  seven  day  period  for  which  he  claims  part  total  un- 
employment benefits  to  the  representative  in  the  employment  service  office  who 
takes  his  claim  for  benefits,  and  shall  sign  a  continued  claim  form  stating  that  in- 
formation contained  thereon  is  correct. 

C.  Partial  unemployment. 
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1.  Individual  Claims: 

(a)  Initial  claims:  Any  individual  claiming  benefits  or  waiting  period  credits 
for  partial  unemployment  shall  report  in  person  at  the  employment  serv- 
ice office  nearest  the  place  of  his  most  recent  employment  or  residence  and 
shall  there,  on  form  UCB-19,  set  forth  that  he  (1)  registers  for  work,  and 
(2)  files  a  claim  for  benefits.  Such  a  claim  shall  constitute  both  the  indi- 
vidual's registration  for  work  and  his  claim  for  benefits  or  waiting  period 
credits. 

(b)  Continued  claims:  Upon  receipt  of  such  an  initial  claim,  the  commission 
shall  make  an  initial  determination  of  the  weekly  benefit  amount  of  the 
individual  and  shall  inform  the  employer  of  the  claimant's  weekly  benefit 
amount.  Upon  receipt  by  the  employer  of  the  notice  from  the  commission, 
the  employer  shall  advise  the  individual  of  his  weekly  benefit  amount,  and 
shall  properly  file  for  the  individual  at  the  employment  service  office 
servicing  the  individual  a  low  earning  report  on  form  UCB-19  for  the 
week  or  weeks  of  partial  unemployment  subsequent  to  the  filing  of  the 
initial  claim.  Thereafter,  until  such  partial  unemployment  ceases,  the  em- 
ployer shall  continue  to  file  weekly  with  the  employment  service  office 
such  low  earning  reports.  All  such  low  earning  reports,  if  signed  by  the 
individual  affected,  shall  constitute  his  registration  for  work  and  continued 
claim  for  benefits. 

(Filed  secretary  state's  office  June  13,  1940.) 

2.  Mass  Partial  Claims: 

(a)  Mass  partial  unemployment  includes  any  situation  in  which  twenty-five  (25)  or 
more  workers  employed  in  a  single  establishment  become  partially  unemployed  in- 
dividuals, as  defined  in  regulation  11. 

(b)  In  cases  where  mass  partial  unemployment  exists,  or  appears  to  exist,  or  is 
expected,  the  employer  shall  promptly  report  to  the  employment  service  office 
nearest  the  place  of  employment  of  the  individuals  affected  that  (1)  a  partial  unem- 
ployment situation  appears  to  exist  or  is  expected,  and  (2)  the  expected  duration 
thereof,  and  (3)  the  number  of  individuals  affected.  This  report  may  be  made  by 
mail,  telephone,  or  otherwise. 

(c)  Within  ten  working  days  from  the  commencement  of  such  partial  unemploy- 
ment, the  employer  shall,  on  form  UCB-34  (slip  form  with  address),  supplied  by  the 
commission,  report  to  the  employment  service  office  with  respect  to  each  individual 
affected  (1)  the  individual's  name,  (2)  his  address,  and  (3)  his  social  security  ac- 
count number.  The  commission,  upon  receipt  of  the  report  required  in  this  subsec- 
tion, shall  promptly  make  a  tentative  determination  of  the  weekly  benefit  amount 
for  each  such  individual  affected  by  such  partial  unemployment,  whose  weekly  bene- 
fit amount  has  not  already  been  determined  for  his  current  benefit  year.  Such  com- 
putation shall  be  made  as  of  the  first  day  of  the  first  week  for  which  a  claim  for 
benefits  for  such  individual  may  be  expected  to  be  filed.  The  commission  shall  no- 
tify each  such  individual  of  his  weekly  benefit  amount  and  shall  notify  the  em- 
ployer of  the  weekly  benefit  amount  of  each  such  individual. 

(d)  In  lieu  of  furnishing  such  report  on  form  UCB-34,  an  employer  may  furnish 
on  form  UCB-25  and  UCB-25a  (list  forms  without  address)  (1)  the  individual's 
name,  and  (2)  his  social  security  account  number,  provided  that  such  employer,  upon 
receipt  from  the  commission  of  notice  of  the  weekly  benefit  amount  of  the  individ- 
uals affected,  shall  promptly  notify  each  such  individual  of  his  tentative  weekly 
benefit  amount  as  computed  by  the  commission. 

(e)  Employers  reporting  as  provided  in  subsection  (c)  or  subsection  (d),  above, 
upon  receipt  from  the  commission  of  the  weekly  benefit  amount  of  individuals  af- 
fected, shall,  not  later  than  the  dates  specified  by  the  commission  in  its  notice  to 
the  employer,  file  with  the  employment  service  office  nearest  the  place  of  employ- 
ment of  such  individuals,  a  low  earning  report  on  form  UCB-19  for  each  individual 
affected  for  the  week  or  weeks  of  partial  unemployment  preceding  such  date. 
Thereafter,  until  such  partial  unemployment  ceases,  the  employer  shall  file  weekly 

rv.-s.c.-4 
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with  the  employment  service  office  low  earning  reports  for  each  individual  affected, 
setting  forth  the  information  required  thereby. 

(f)  Employers  acting  on  behalf  of  their  partially  unemployed  workers,  may  secure 
the  signatures  of  such  workers  on  the  low  earning  reports  and  file  same  with  the 
nearest  employment  service  office.  Such  low  earning  report,  when  signed  by  the  in- 
dividual affected,  shall  constitute  his  registration  for  work  and  claim  for  waiting 
period  credits  or  partial  benefits  for  each  week  of  partial  unemployment  covered  by 
the  report. 

(g)  Nothing  in  this  regulation,  however,  shall  be  construed  to  prevent  a  worker 
from  appearing  at  the  local  employment  service  office  and  filing  his  own  claim  for 
waiting  period  credits  or  partial  benefits  for  any  week  of  partial  unemployment. 
Such  individual  reporting,  however,  subject  to  the  other  general  provisions  rela- 
tive to  claimants'  reporting  at  employment  service  offices,  shall,  in  order  to  validate 
a  claim  for  waiting  period  credits  or  partial  benefits,  be  within  twenty-one  (21) 
days  immediately  following  the  date  on  which  the  low  earning  report  is  filed  by  the 
employer. 

D.  Labor  disputes. 

1.  Notice  by  an  employer  in  accordance  with  regulation  10  C  (1)  shall  constitute 
initial  claims  for  individuals  affected  thereby,  and  their  continued  claims  for  bene- 
fits or  waiting  week  credits  until  such  time  as  the  commission  shall  make  a  deter- 
mination as  to  whether  or  not  such  unemployment  exists  because  of  a  labor  dispute, 
and  for  seven  days  thereafter. 

2.  Upon  receipt  by  the  commission  of  a  notice  from  an  employer,  as  required  in 
regulation  10  C,  the  commission  shall  (a)  ask  any  labor  organization  recognized  as 
representing  the  workers  involved  to  confirm  or  deny  the  situation  described  as 
existing;  or  (b)  in  case  no  labor  organization  is  recognized  as  representing  the 
workers,  or  such  organization  does  not  act,  the  commission  shall  give  notice  that 
information  has  been  received  indicating  that  the  unemployment  existing  at  such 
establishment  is  due  to  a  labor  dispute  which  disqualifies  otherwise  eligible  workers 
for  benefits,  and  any  information  to  the  contrary  should  be  presented  to  the  com- 
mission within  five  days,  or,  in  the  absence  of  any  such  information,  a  formal  deter- 
mination to  this  effect  shall  be  made  by  the  commission.  In  case  an  apparent  dif- 
ference develops  as  to  the  facts  in  the  case,  the  commission  shall  set  a  hearing  after 
giving  due  notice  thereof  and  determine  the  facts. 

3.  In  giving  either  of  the  notices  required  in  the  preceding  paragraph,  the  com- 
mission may  advise  the  labor  organization  representing  the  workers  involved,  or, 
if  no  labor  organization  actively  represents  the  workers,  the  commission  shall  fur- 
nish the  employer  with  a  sufficient  number  of  copies  of  its  notice,  and  the  employer 
shall  post  them  at  conspicuous  places  on  the  grounds  of  the  establishment  affected 
in  such  places  as  are  accessible  to  the  workers,  and  if  the  commission  shall  deter- 
mine the  same  to  be  necessary,  it  shall  advertise  its  notice  in  a  newspaper  generally 
circulated  in  the  community  where  such  labor  dispute  is  in  progress. 

4.  Determination  by  the  commission  provided  for  in  subsection  2  of  this  regula- 
tion shall  not  deny  any  worker  the  right  to  file  his  claim  for  benefits  in  the  usual 
manner  and  have  the  same  passed  upon  as  otherwise  provided  by  law. 

5.  After  the  determination  as  provided  in  subsection  2  of  this  regulation,  the 
commission  may,  upon  written  request  by  a  group  of  workers,  allow  one  of  a  group 
representing  a  grade  or  class  of  workers  similarly  situated  to  file  a  claim  for  bene- 
fits, which  shall  be  known  as  a  "Group  Test  Claim,"  and  the  commission's  decision 
as  to  the  disqualification  of  the  representative  shall  be  binding  as  to  the  entire 
group.  The  commission  may  also  provide  that  the  filing  of  continued  claims  by  such 
representative  of  the  group  shall  constitute  continued  claims  for  each  individual  of 
the  said  group. 

6.  Except  as  otherwise  provided  in  paragraphs  1  to  5  above  relating  to  the  labor 
dispute  disqualification,  the  initial  determination  with  respect  to  the  claims  of  in- 
dividuals affected  by  notices  as  provided  in  regulation  10  C  (1)  shall  be  made  in  the 
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usual  manner,  and  all  such  determinations  shall  be  subject  to  appeal  as  provided  by 
the  statute. 

E.  Effective  dates  of  claims. 

1.  Isolated  areas:  If  an  individual  residing  in  an  area  served  only  by  the  itinerant 
service  of  the  state  employment  service  registers  at  the  first  available  opportunity 
following  the  commencement  of  a  week  of  unemployment,  such  registration  shall 
be  considered  as  of  the  beginning  of  such  week  of  unemployment. 

2.  Mass  situations:  A  week  of  partial  unemployment  for  any  individual  included 
in  group  reporting  by  the  employer,  as  provided  in  regulation  12,  consists  of  such 
individual's  pay  roll  week. 

3.  Delay  excused  for  cause:  The  representative  in  the  employment  service  office 
for  reasons  found  to  constitute  good  cause  for  any  individual's  failure  to  appear  at 
the  time  specified  for  reporting  to  the  employment  service  office  may  accept  a  con- 
tinued claim  for  such  individual  effective  as  the  first  day  of  his  week  of  total  un- 
employment if  such  continued  claim  is  filed  within  seven  days  following  the  date 
specified  for  his  reporting. 

4.  Adjusting  to  pay  roll  weeks:  Where  an  individual  has  been  employed  in  an 
industry  or  establishment  having  a  well  established  pay  roll  and  files  a  claim  for 
benefits,  also  constituting  his  registration  for  work,  the  effective  date  of  his  claim 
and  registering  for  work  may  be  established  so  as  to  coincide  with  the  pay  roll  pe- 
riod in  cases  where  the  processing  of  the  claim  will  be  facilitated  thereby  and  no 
substantial  injustice  or  denial  of  rights  results  to  the  claimant. 

F.  General  provisions. 

1.  Individuals  located  in  isolated  areas:  In  order  to  claim  benefits  or  waiting  pe- 
riod credits,  or  to  establish  eligibility  for  benefits  for  unemployment,  any  individual 
located  in  an  isolated  area  served  only  by  itinerant  service  of  the  South  Carolina 
employment  service,  shall  report  in  person  to  such  itinerant  service  at  the  first 
available  opportunity  therefor,  and  shall  (a)  register  for  work,  and  (b)  file  a  claim 
for  benefits  with  such  service. 

2.  Mailing  claims:  (a)  Registration  for  work  and  filing  of  claim  for  benefits  must 
be  in  person  unless  otherwise  provided  in  these  regulations,  or  unless  it  is  found 
that  good  cause  exists  to  allow  the  same  to  be  mailed,  in  which  case  the  date  of 
mailing  shall  be  considered  the  effective  date  of  such  action,  (b)  In  the  event  that  a 
claimant  for  benefits  ceases  to  be  unemployed,  any  required  report  of  earnings  and 
sources  of  earnings  may  be  filed  by  mail. 

3.  Change  of  address:  Each  claimant,  upon  changing  his  address,  shall  imme- 
diately notify  the  employment  service  office  at  which  he  has  last  registered  of  such 
change  of  address,  giving  both  the  old  and  the  new  address. 

Regulation   13.  Paying  benefits  through  employment  service   offices: 
Benefits  shall  be  paid  by  check  of  the  commission  issued  on  its  benefit  payment 
account  and  shall  be  mailed  to  the  individual's  last  known  address. 
Regulation  14.  Offer  of  work: 
An  offer  of  work  may  be  made  in  either  of  two  ways: 

1.  By  ihe  employer  direct:  An  employer  may  make  an  offer  of  work  direct  to  a 
claimant,  but  before  a  claimant  shall  be  disqualified  to  receive  benefits  by  reason  of 
his  failure  to  accept,  without  good  cause,  available  suitable  work  so  offered,  a  sworn 
statement  shall  be  submitted  by  the  employer  to  the  commission  that  such  offer  was 
made  by  the  employer  and  was  received  and  refused  by  the  claimant. 

2.  By  the  employer  through  an  employment  service  office:  When  an  offer  of  work 
is  made  by  an  employer  to  a  claimant  through  an  employment  service  office  in  the 
manner  prescribed  herein,  refusal  of  such  offer  by  the  claimant,  without  good  cause, 
shall  be  regarded  by  the  commission  as  prima  facie  evidence  of  refusal  sufficient  to 
justify  disqualification. 

An  offer  of  work  by  an  employer  through  an  employment  service  office  must  be 
made  in  the  following  manner: 

(a)  Not  less  than  five  days  before  the  date  for  reporting  (see  3  below)  the  em- 
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ployer  shall  submit  in  writing  a  requisition  to  the  employment  service  office 
nearest  the  place  of  residence  of  the  individual,  whose  name  appears  on  the 
requisition,  or  to  the  employment  service  office  at  which,  to  the  employer's 
knowledge,  the  individual  has  registered  for  work.  The  requisition  shall  set 
forth: 

1.  The  worker's  full  name; 

2.  His  social  security  account  number,  if  known; 

3.  The  address  of  the  employer's  office  at  which  the  individual  is  to  report, 
and  the  date  to  report; 

4.  The  name  ofthe  person  to  whom  he  is  to  report; 

5.  A  statement  as  to  the  nature  of  the  work  offered,  including  probable  hours 
and  wages  per  week; 

6.  Probable  duration  of  the  work  which  is  being  offered. 

(b)  The  representative  in  the  employment  service  office  shall  investigate  and  re- 
port facts  pertinent  to  a  decision  as  to  the  suitability  of  the  work  offered. 

(c)  When  suitable  work  is  offered  there  shall  be  prepared  in  the  employment 

service  office  a  referral  card,  form  USES-320,  which  shall  be  mailed  to  the 
predesignated  individual  not  less  than  four  (4)  days  before  the  reporting 
date,  or  handed  to  him  not  less  than  three  (3)  days  before  the  reporting  date. 
A  duplicate  of  the  referral  card  shall  at  the  same  time  be  forwarded  to  the 
employer  requisitioning  the  individual. 

(d)  The  individual  shall  report  as  directed  on  the  card.  If  the  individual  fails  in 

his  efforts  to  contact  the  employer  through  no  fault  of  his  own,  he  shall  im- 
mediately report  such  failui'e  to  the  employment  service  office. 

(e)  After  the  individual  has  reported  to  the  employer  who  requests  his  services, 
the  employer  shall  return  his  copy  of  form  USES-320  to  the  employment  serv- 
ice office  stating  whether  the  individual  was  employed  or  not,  and,  if  not, 
giving  the  reasons. 

(f)  If  the  individual  who  has  received  a  referral  card  does  not  report  to  the  em- 

ployer within  four  (4)  days  after  the  reporting  date  specified  on  the  referral 
card,  the  employer  will  return  his  copy  of  form  USES-320,  stating  thereon 
that  the  individual  requisitioned  failed  to  report. 

(Regulation  15  below  filed  secretary  state's  office  July  15,  1940.) 

Regulation   15.  "Weeks": 

A  week  shall  be  deemed  to  be  'in',  'within',  or  'during'  that  benefit  year  which 
includes  the  greater  part  of  such  week. 

A.  Week  of  unemployment. 

1.  Week  of  total  unemployment:  A  week  of  total  unemployment  shall  consist  of 
the  seven  consecutive  day  period  beginning  with  the  day  of  total  unemploy- 
ment on  which  the  individual  registers  in  the  employment  service  office,  as 
provided  in  regulation  12  A  1  (a). 

2.  Week  of  partial  unemployment:  A  week  of  partial  unemployment  of  any  indi- 
vidual employed  by  an  employing  unit  with  which  he  is  regularly  connected 
shall  consist  of  such  individual's  pay-period  week,  provided  that  notice  of  such 
partial  unemployment  is  given  to  an  employment  office  in  person  or  by  mail, 
not  later  than  three  (3)  weeks  immediately  following  such  week  of  partial 
unemployment. 

3.  Week  of  part-total  unemployment:  A  week  of  part-total  unemployment  shall  be 
as  defined  in  subsection  A  1  of  this  regulation,  except  where  the  part-totally 
unemployed  individual  has  a  fixed  part-time  job,  in  which  case  it  shall  be  the 
seven  consecutive  day  pay  roll  week  customarily  used  by  the  employing  unit. 

B.  Week  of  disqualification. 

With  respect  to  acts  and  periods  of  disqualification  under  section  5  of  the  act, 
which  occur  or  commence  before  any  total,  part-total,  or  partial  unemployment  has 
commenced,  "week"  means  the  calendar  week  in  which  the  disqualifying  act  or 
event  occurs. 
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Regulation  16.  Wages  Payable  in  Quarter: 

A.  "Quarter"  means  a  period  of  time  covered  by  all  the  day  periods  ending  within 
the  three  consecutive  calendar  months  ending  on  March  31,  June  30,  September  30, 
and  December  31. 

B.  Wages  earned  for  employment  during  any  quarter  shall  be  deemed  to  consist 
of  wages  due  and  payable  for  employment  occurring  in  all  pay  periods  ending  with- 
in the  quarter. 

Regulation  17.  Meaning  to  Terms: 

Unless  the  context  provides  otherwise,  terms  used  in  rules,  regulations,  interpre- 
tations, forms,  and  other  official  pronouncements  issued  by  the  Commission  shall 
have  the  following  meanings: 

1.  All  terms  which  are  defined  in  the  Act  shall  be  construed  in  the  sense  in  which 
they  are  therein  defined. 

2.  "Pay  Period"  means  that  period  of  time  during  which  wages  due  on  any  pay 
day  were  earned. 

REGULATION  XXIII. 
Effective  January  1,  1942,  the  term  "Public  Employment  Office"  as  used  in  the 
South  Carolina  unemployment  compensation  law  with  respect  to  the  payment  of 
benefits  and  as  used  in  each  rule,  regulation,  instruction,  procedure  or  other  matter 
promulgated  by  the  South  Carolina  unemployment  compensation  law  shall  be 
construed  to  mean  a  free  public  employment  office  operated  by  the  State  or  the 
United  States  employment  service.  (This  regulation  filed  secretary  of  state's  office 
January  27,  1942.) 


APPEAL  RULES 

(Filed  secretary  state's  office  January  11,  1939,  except  rule  5.) 

1.  APPEALS  TO  APPEAL  TRIBUNAL 

A.  The  presentation  of  appealed  claims 

(1)  The  party  appealing  from  a  decision  of  a  deputy  shall  file  at  the  office  where 
the  claim  was  filed,  or  at  the  office  of  the  commission  in  Columbia,  South  Carolina, 
a  notice  of  appeal  on  the  form  provided,  setting  forth  the  information  required 
thereon.  Copies  of  a  notice  of  appeal  shall  be  mailed  to  the  interested  parties  to  the 
decision  of  the  deputy  which  is  being  appealed. 

(2)  Upon  the  scheduling  of  a  hearing  for  an  appeal,  notice  of  hearing  on  the  form 
provided  shall  be  mailed  at  least  seven  (7)  days  prior  to  the  date  of  hearing,  specify- 
ing the  place  and  time  of  hearing,  to  all  interested  parties  to  the  decision  of  the 
deputy  on  the  claim  being  appealed. 

B.  Disqualiiication  of  members  of  appeal  tribunals 

No  person  shall  serve  on  an  appeal  tribunal  in  the  hearing  of  any  appeal  in  which 
he  is  interested.  Challenges  to  the  interest  of  any  person  serving  on  an  appeal  tri- 
bunal may  be  heard  and  decided  by  the  appeal  tribunal,  or  in  its  discretion  referred 
to  the  commission. 

C.  Hearing  of  appeal 

(1)  All  hearings  shall  be  conducted  informally  and  in  such  manner  as  to  ascertain 
the  substantial  rights  of  the  parties.  All  issues  relevant  to  the  appeal  shall  be  con- 
sidered and  passed  upon.  Any  party  to  the  appeal  may  present  such  oral  or  written 
testimony  as  may  be  pertinent.  Where  a  party  appears  in  person,  the  appeal  tri- 
bunal shall  examine  such  party  and  his  witnesses,  if  any,  and  may  cross-examine 
the  witnesses  of  any  opposing  party.  The  appeal  tribunal,  with  or  without  notice  to 
any  of  the  parties,  may  take  such  additional  evidence  at  the  hearing  as  it  deems 
necessary.  After  a  hearing,  and  prior  to  actually  rendering  the  decision,  the  appeal 
tribunal  with  notice  to  the  interested  parties  as  provided  for  in  rule  l-A-2,  may  call 
the  parties  and  any  witnesses  to  appear  before  it  for  the  taking  of  such  additional 
evidence  as  it  deems  necessary. 

(2)  The  parties  to  an  appeal,  with  the  consent  of  the  appeal  tribunal,  may  stipu- 
late the  facts  involved,  in  writing.  The  appeal  tribunal  may  decide  the  appeal  on 
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the  basis  of  such  stipulation,  or,  in  its  discretion,  may  set  the  appeal  down  for  hear- 
ing and  take  such  further  evidence  or  hear  arguments,  as  it  deems  necessary  to  de- 
termine the  appeal. 

(3)  The  appeal  tribunal  during  the  conduct  of  any  hearing  may  indicate  to  the 
reporter  portions  of  the  testimony  that  it  wishes  transcribed  to  aid  it  in  preparing 
findings  of  fact  and  decision. 

D.  Adjournment  of  hearings 

(1)  The  appeal  tribunal  shall  use  its  best  judgment  as  to  when  adjournments  of 
a  hearing  shall  be  granted,  in  order  to  secure  all  the  evidence  that  is  necessary  and 
to  be  fair  to  the  parties  to  the  appeal. 

(2)  If  the  claimant  fails  to  appear  at  the  first  hearing,  the  appeal  tribunal  shall  ad- 
journ the  hearing  to  a  later  date.  If  either  interested  party  to  the  appeal  fails  to  ap- 
pear at  the  second  hearing,  the  appeal  tribunal  shall  proceed  to  make  its  decision 
on  the  appeal,  unless  there  appears  that  there  is  good  cause  for  further  adjournment. 

E.  The  determination  of  appeals 

(1)  Following  the  conclusion  of  hearing  of  an  appeal,  the  appeal  tribunal  shall, 
as  soon  as  possible,  announce  its  findings  of  fact  and  decision  with  respect  to  the  ap- 
peal. The  decision  shall  be  in  writing  and  signed  by  the  appeal  tribunal.  The  appeal 
tribunal  shall  set  forth  its  finding  of  fact,  its  decision,  and  the  reasons  therefor. 

(2)  Copies  of  all  decisions  and  the  reasons  therefor  shall  be  mailed  to  all  parties 
to  the  appeal,  to  the  deputy,  and  to  the  commission. 

2.  APPEALS  TO  THE  COMMISSION 

A.  The  presentation  of  application  for  leave  to  appeal  to  the  commission 

(1)  A  party  applying  for  leave  to  appeal  to  the  commission  from  a  decision  of  an 
appeal  tribunal  shall  file  at  the  office  where  the  claim  was  filed,  or  at  the  office  of 
the  commission  in  Columbia,  South  Carolina,  within  ten  (10)  days  from  the  date 
of  the  decision  of  the  appeal  tribunal,  an  application  for  leave  to  appeal  to  the 
commission  on  the  form  provided,  setting  forth  the  information  required  thereon. 
Such  application  may  be  accompanied  by  reference  to  or  excerpts  from  the  original 
record  on  the  appeal  before  the  appeal  tribunal.  Copies  of  the  application  for  leave 
to  appeal  shall  be  mailed  to  all  interested  parties  to  the  decision  of  the  appeal 
tribunal. 

(2)  The  commission  may  grant  or  deny  any  application  for  leave  to  appeal  filed 
under  appeal  rule  2-A-(l),  without  hearing,  or  may  notify  the  parties  to  appear  be- 
fore it  at  a  specified  place  and  time  for  argument  upon  the  application. 

(3)  Copies  of  the  commission's  decision  on  any  application  for  leave  to  appeal 
shall  be  mailed  to  all  interested  parties  to  the  decision. 

(4)  If  argument  on  the  application  for  leave  to  appeal  is  required,  or  leave  to  ap- 
peal is  granted,  the  commission  shall  schedule  a  hearing.  Notice  of  the  hearing  on 
the  form  provided  shall  be  mailed  at  least  seven  (7)  days  before  the  date  of  hearing, 
specifying  the  matters  to  be  heard,  and  the  place  and  time  of  hearing,  to  all  inter- 
ested parties. 

B.  Hearing  of  appeals 

(1)  Except  as  provided  in  appeal  rule  2-D  for  the  hearing  of  appeals  removed  to 
the  commission  from  an  appeal  tribunal,  all  appeals  to  the  commission  shall  be 
heard  upon  the  evidence  in  the  record  before  the  appeal  tribunal. 

(2)  In  the  hearing  of  an  appeal  on  the  records,  the  commission  may  limit  the  par- 
ties to  oral  argument,  or  the  filing  of  written  argument,  or  both. 

C.  The  review  of  decisions  of  appeal  tribunals  by  the  commission  on  its  own 
motion 

(1)  Within  ten  (10)  days  following  a  decision  by  any  appeal  tribunal,  the  com- 
mission, on  its  own  motion,  may  affirm,  modify,  or  set  aside  such  decision  on  the 
basis  of  the  evidence  previously  submitted  in  such  case,  or  direct  the  taking  of  ad- 
ditional evidence.  The  commission  may  at  any  time  allow  the  parties  an  opportunity 
.to  present  their  views  before  it. 

(2)  The  commission  in  its  discretion,  may  direct  the  taking  of  such  additional  evi- 
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dence  as  it  may  deem  necessary.  Such  testimony  shall  be  taken  in  the  manner  pre- 
scribed for  the  conduct  of  hearings  on  appeals  before  the  appeal  tribunal,  including 
seven  (7)  days  notice  to  the  parties.  Upon  the  completion  of  the  taking  of  evidence 
pursuant  to  a  direction  of  the  commission,  the  same  shall  be  returned  to  the  com- 
mission for  its  consideration. 

D.  The  hearing  by  the  Commission  on  claims  ordered  removed  lo  it  from  an 
appeal  tribunal 

The  proceedings  on  any  claim  before  an  appeal  tribunal  ordered  by  the  Commis- 
sion to  be  removed  to  it  shall  be  presented,  heard  and  decided  by  the  commission 
in  the  manner  prescribed  in  rules  l-B-(l),  (2),  (3)  and  (4)  for  the  hearing  of  claims 
before  the  appeal  tribunal. 

E.  The  determination  of  appeals 

(1)  Following  the  conclusion  of  a  hearing  on  an  appeal,  the  Commission  shall,  as 
soon  as  possible,  announce  its  findings  of  fact  and  decision  with  respect  to  the 
appeal.  The  decision  shall  be  in  writing  and  shall  be  signed  by  the  members  of  the 
Commission  who  heard  the  appeal.  It  shall  set  forth  with  respect  to  the  matters 
appealed,  the  findings  of  fact  of  the  Commission,  its  decision  and  the  reasons  there- 
for. 

(2)  If  a  decision  of  the  commission  is  not  unanimous,  the  decision  of  the  majority 
shall  control.  The  minority  may  file  a  dissent  from  such  decision  setting  forth  the 
reasons  why  it  failed  to  agree  with  the  majority. 

(3)  Copies  of  all  decisions  and  the  reasons  therefor  shall  be  mailed  by  the  com- 
mission to  the  interested  parties. 

A.  ISSUANCE  OF  SUBPOENAS 

A.  Subpoenas  to  compel  the  attendance  of  witnesses  and  the  production  of  rec- 
ords for  any  hearing  of  an  appeal,  shall  be  issued  by  the  commission  or  its  author- 
ized representative,  a  member  of  the  commission  or  an  appeal  tribunal. 

B.  Subpoenas  for  witnesses  shall  be  issued  only  for  the  witnesses  shown  to  be 
necessary  in  the  application. 

C.  Witnesses  subpoenaed  for  any  hearing  before  an  appeal  tribunal  or  the  com- 
mission shall  be  paid  witness  and  mileage  fees  by  the  commission  in  accordance 
with  the  following  schedule: 

1,  Witness  fee  one  ($1.00)  dollar  per  diem  for  fraction  thereof. 

2.  Mileage  fee  four  (4c)  cents  per  mile,  from  place  of  residence  to  place  of  hear- 
ing and  return. 

In  no  case  shall  witness  fee  or  mileage  exceed  that  allowed  witnesses  in  the  court 
of  common  pleas  of  the  county  in  which  the  hearing  is  held. 

4.  ORDERS  FOR  SUPPLING  INFORMATION  FROM  THE  RECORDS 

OF  THE  AGENCY 

A.  Orders  for  supplying  information  from  the  records  of  the  unemployment  com- 
pensation commission  to  a  claimant  or  his  representative,  to  the  extent  necessary 
for  the  proper  presentation  of  a  claim,  shall  issue  only  upon  application  therefor, 
which  shall  state,  as  nearly  as  possible,  the  nature  of  the  information  desired,  and 
its  relevancy  to  the  claim. 

B.  In  all  cases  where  an  order  to  supply  a  claimant  or  his  representative  with 
information  from  the  records  is  issued,  the  party  shall  be  furnished  with  such  in- 
formation. 

5.  REPRESENTATION  BEFORE  APPEAL  TRIBUNAL  AND  THE   COMMISSION 

(This  rule,  as  amended,  filed  secretary  state's  office  August  30,  1941.) 
A.  Any  individual  may  appear  for  himself  in  any  proceeding  before  an  appeal 
tribunal  or  the  commission.  Any  partnership  may  be  represented  by  any  of  the 
partners.  An  association  may  be  represented  by  any  of  the  members  of  such  asso- 
ciation. A  corporation  may  be  represented  only  by  an  attorney  at  law,  except  that 
any  employee  or  agent  of  a  corporation  may  give  factual  information  to  the  com- 
mission or  its  appeal  tribunal.  Representatives  of  labor  unions,   employee  or  em- 
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ployer  organizations,  may  appear  and  give  factual  information  or  data  which  will 
be  pertinent  or  helpful  to  the  determination  of  the  issues  before  the  commission  or 
its  appeal  tribunal. 

B.  Any  party  may  be  represented  by  an  attorney  at  law  who  is  admitted  to  prac- 
tice before  the  Supreme  Court  of  South  Carolina  or  the  highest  court  of  any  of  the 
States  of  the  United  States  before  any  appeal  tribunal  or  the  commission. 

6.  INSPECTION  OF  THE  DECISIONS  OF  THE  APPEAL  TRIBUNALS 
AND  THE  COMMISSION 

A.  Copies  of  all  decisions  of  the  appeal  tribunals  and  the  commission  shall  be  kept 
on  file  at  the  office  of  the  South  Carolina  unemployment  compensation  commission 
at  Columbia,  South  Carolina,  and  shall  be  subject  to  inspection. 

7.  APPEAL  TO  THE  COURTS 

A.  Any  party  to  the  appeal  before  the  commission  who  has  exhausted  his  reme- 
dies before  the  commission  may,  within  ten  (10)  days  after  the  decision  of  the 
commission  has  become  final,  file  a  petition  with  the  court  of  common  pleas  for  the 
county  in  which  the  employee  resides  or  the  county  in  which  he  was  last  employed, 
for  a  review  of  the  decision  of  the  commission. 

B.  The  party  filing  the  petition  for  the  review  shall  serve  a  copy  of  the  petition 
upon  the  commission  by  delivering  a  copy  to  the  secretary  of  the  commission  at 
Columbia,   South  Carolina. 

TRAVEL  REGULATIONS 

(Filed  secretary  state's  office  December  19,  1940.) 

Regulation  I. 
REIMBURSABLE  TRAVEL  EXPENSE: 

1.  Travel  expense  will  be  allowed  only  to  employees  of  the  South  Carolina  un- 
employment compensation  commission,  unless  the  bureau  of  employment  security, 
social  security  board,  Washington,  D.  C,  has  approved  the  expense  of  particular 
travel  performed  by  persons  other  than  employees,  or  has  exempted  from  this  limi- 
tation specific  classes  or  groups  of  persons. 

2.  For  purposes  of  these  regulations,  members  of  the  commission,  members  of  ad- 
visory councils,  members  of  the  merit  system  council,  and  the  merit  supervisor  shall 
be  deemed  employees  of  the  commission  while  in  the  performance  of  official  duties 
conncted  with  the  commission. 

3.  Employees  of  the  commission  shall  be  reimbursed  for  actual,  necessary,  and 
essential  expenses  incurred  in  transacting  official  business  for  the  commission  or 
any  of  its  divisions,  to  the  extent  and  in  the  manner  hereinafter  provided. 

Regulation  II. 
AUTHORIZATION  FOR  TRAVEL: 

A.  Intrastate  travel — regular  travel  status: 

1.  Those  employees  who,  by  the  nature  of  their  positions,  are  required  to  perform 
regular  travel  for  proper  and  satisfactory  performance  of  their  duties,  shall  be  duly 
authorized  upon  entrance  on  duty  as  being  in  regular  travel  status,  and  at  the  be- 
ginning of  each  six  months'  budgetary  period  thereafter,  in  the  following  manner: 

(a)  The  director  of  the  unemployment  compensation  division  and  the  director  of 
the  employment  service  division  shall  designate  such  employees  in  their  respective 
divisions  for  approval  by  the  commission,  the  authorization  to  be  issued  by  the  exe- 
cutive director. 

(b)  Employees  who  are  not  administratively  responsible  to  the  director  of  either 
of  the  two  divisions  shall  be  designated  by  the  executive  director  for  approval  by 
the  commission,  the  authorization  to  be  issued  by  the  executive  director. 

(c)  The  executive  director  is,  by  the  nature  of  his  position,  regarded  as  being  in 
regular  travel  status  for  purposes  of  intrastate  travel,  but  in  order  to  provide  for 
proper  conformity  to  travel  regulations,  the  executive  director  shall,  at  the  begin- 
ning of  each  six  months'  budgetary  period,  be  duly  authorized  by  the  commission 
as  being  in  regular  travel  status,  such  authorization  to  be  issued  by  the  chairman 
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of  the  commission. 

Nole:  Authorization  as  prescribed  above  shall  cover  any  and  all  regular  and  usual 
travel  normally  arising  in  connection  with  an  employee's  duties — such  as,  servicing 
itinerant  points  in  the  employment  service  division;  calling  upon  employers  in  con- 
nection with  liability  status;  hearing  of  appealed  claims,  etc. 

2.  All  travel  authorization  shall  be  so  worded  as  to  provide  proper  control  of  of- 
ficial travel.  Such  authorization  shall,  insofar  as  practicable,  designate: 

(a)  The  travel  to  be  performed. 

(b)  Detailed  purpose  of  the  trip. 

(c)  Estimated  duration. 
*(d)  Mode  of  transportation. 

(e)  Maximum  allowable  per  diem  maintenance  expenditure  and  mileage  rate. 

'Note:  The  transportation  approved  will  be  the  most  economical  standard  mode 
and  over  the  most  usually  traveled  route.  Additional  expenses  of  travel  by  other 
means,  such  as  by  established  air  lines,  will  not  be  allowed  unless  conditions  are 
substantiated  which  warrant  such  other  means  of  transportation. 

B.  Intrastate  travel — special  authorization: 

1.  Any  and  all  employees  (including  those  in  regular  travel  status)  shall,  before 
incurring  any  expense  in  connection  with  special  travel — that  is,  travel  by  those 
not  having  general  authorization,  or  travel  for  a  special  purpose  not  contemplated 
within  the  usual  duties,  or  outside  the  assigned  territory  of  an  individual  in  regular 
travel  status — make  application  for  and  receive  authorization  from  the  executive 
director  under  procedure  to  be  prescribed  by  him  (unless  the  urgency  of  the  trip 
makes  prior  application  and  approval  impracticable,  in  which  event,  approval  by 
the  executive  director  must  be  attached  to  the  request  for  reimbursement):  pro- 
vided, however,  that  in  cases  of  emergency  requiring  special  intrastate  travel  from 
a  field  office,  authorization  may  be  delegated  to  field  supervisors  or  office  managers, 
within  the  discretion  of  the  executive  director;  however,  request  for  reimbursement 
in  such  cases  shall  be  subject  to  final  approval  by  the  executive  director. 

2.  The  following  named  officials  shall  secure  prior  written  authorization  from  the 
commission  in  order  to  perform  intrastate  travel,  except  that  in  cases  of  emergency 
prior  written  authorization  may  be  waived,  but  requests  for  reimbursement  must 
be  accompanied  by  such  written  approval: 

(a)  Members  of  the  commission. 

(b)  Members  of  the  advisory  councils. 

(c)  Members  of  the  merit  system  council. 

(d)  Merit  system  supervisor. 

C.  Out  of  state  travel: 

The  executive  director,  as  administrative  head  of  the  agency,  is  authorized  to 
perform  necessary,  official  out  of  state  travel  upon  approval  by  the  commission;  but 
all  other  employees  (including  members  of  the  commission,  members  of  advisory 
councils,  etc.)  must  have  prior  authorization  from  the  bureau  of  employment  secur- 
ity, in  addition  to  the  authorization  required  for  travel  within  the  state. 

Regulation  III. 
OFFICIAL  STATION  POST  OF  DUTY: 

1.  The  official  station  of  employees  designated  to  perform  travel  will  be  the  cor- 
porate limits  and  immediate  outlying  districts  of  the  city  or  town  to  which  the  em- 
ployee is  regularly  assigned. 

2.  When  an  employee  remains  stationed  at  one  place  thirty-one  (31)  days  or  long- 
er, such  place  shall  be  his  official  station  until  he  is  otherwise  regularly  assigned. 

3.  Traveling  and  subsistence  expenses  will  not  be  allowed  at  the  designated  post 
of  duty  and  official  station,  except  that  employees  whose  regularly  assigned  duties 
require  them  to  perform  official  travel  within  their  official  station  will  be  reim- 
bursed for  the  use  of  their  personally  owned  automobile  when  performing  such 
travel. 
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Regulation  IV. 

LEAVE  OF  ABSENCE: 

1.  When  an  employee  is  granted  leave  of  absence  while  on  official  travel  (includ- 
ing Sundays  and  holidays)  the  exact  date  and  hour  of  departure  from  and  return 
to  field  duty  station  or  official  station  are  to  be  shown  in  the  expense  account  from 
proper  determination  as  to  allowable  expenses.  Subsistence  shall  be  allowed  after 
leave  of  absence  from  the  time  of  return  to  field  duty  station  until  travel  assign- 
ment is  completed  by  return  to  official  station,  or,  in  the  event  of  transfer  to  a  new 
official  station  until  arrival  at  such  station.  If  the  leave  of  absence  does  not  begin 
or  terminate  within  the  traveler's  prescribed  hours  of  duty,  the  travel  will  be  re- 
garded as  being  in  a  subsistence  status  until  midnight  of  the  last  day  on  which 
actual  service  is  rendered  preceding  the  leave  of  absence  and  from  12:01  a.  m.  of 
the  day  on  which  actual  service  is  resumed. 

2.  Presence  at  field  duty  station  while  on  a  travel  status  on  Sundays  or  holidays 
during  daily  prescribed  hours  of  duty  will  be  regarded  as  equivalent  to  actual  serv- 
ice, if  the  traveler  otherwise  be  in  a  duty  status.  Fractional  leave  of  absence  wholly 
within  a  day,  where  for  half  of  the  prescribed  working  hours  or  less,  will  be  disre- 
garded for  subsistence  purposes;  where  it  exceeds  half  of  the  prescribed  working 
hours,  no  subsistence  will  be  allowed. 

Regulation  V. 
MODE  OR  TRANSPORTATION: 

1.  When  an  employee  travels  by  railroad,  Pullman  car  accommodations  will  not 
be  allowed  for  trips  of  less  than  twenty-five  (25)  miles.  Pullman  car  sleeping  ac- 
commodations will  not  be  allowed  for  trips  of  less  than  one  hundred  (100)  miles. 
Under  all  circumstances  Pullman  sleeping  car  accommodations  will  be  limited  to 
one  standard  lower  berth  for  each  person. 

2.  The  hire  of  boat,  automobile,  aircraft,  livery,  or  other  special  conveyance  will 
be  allowed  only  when  public  or  regular  means  of  transportation  cannot  be  used 
advantageously  to  accomplish  the  business  of  the  commission.  Where  the  cost  of 
transportation  by  special  conveyance  exceeds  railroad  plus  Pullman  fare,  specific 
authorization  therefor  is  to  be  in  writing,  and,  if  possible,  prior  to  use  of  such 
special  conveyance. 

3.  Where  use  of  the  traveler's  personally  owned  automobile  is  shown  to  be  more 
ecenomical  and/or  advantageous  in  transacting  official  business,  the  use  thereof  may 
be  authorized  on  a  mileage  basis  in  lieu  of  actual  expenses  at  a  rate  not  to  exceed 
four  (4c)  cents  per  mile.  Charges  for  garage,  repair,  tire,  gasoline,  or  other  automo- 
bile expenses  will  not  be  allowed  where  the  employee  is  operating  his  car  on  a  mile- 
age  basis,  but  charges  for  ferry,  bridge,  or  toll  roads  where  necessary  shall  be  al- 
lowed, provided  receipts  for  such  charges  of  fifty  (50c)  cents  or  more  are  submitted 
with  travel  expense  voucher. 

4.  Where  state-owned  cars  are  authorized  for  use,  charges  for  day  parking,  ga- 
rages, and  any  other  expenses  paid  by  the  employee  may  be  allowed  upon  submis- 
sion of  proper  receipts.  Garage  charges  will  not  be  allowed  when  state-owned  cars 
are  kept  at  the  home  of  the  employee. 

5.  Reasonable  charges  for  transportation  by  the  usual  means,  such  as  streetcars, 
buses,  etc.,  will  be  allowed  while  traveling  on  official  business.  In  cases  of  taxicab 
charges,  they  will  be  allowed  from  either  place  of  abode  or  of  business  to  station  or 
other  terminal,  and  from  station  or  terminal  at  origin  or  destination  of  trip  to  hotel, 
home,  or  place  of  business,  or  between  points  of  official  duty  when  official  neces- 
sity therefor  is  shown. 

Regulation  VI. 
SUBSISTENCE: 

1.  Actual  expenses  of  subsistence  will  be  allowed,  but  not  to  exceed  $3.50  per  day 
while  engaged  in  intrastate  travel  on  official  business.  The  charges  considered  es- 
sential to  the  transacting  of  official  business  are:  meals  and  lodgings.  The  term 
"lodging"  does  not  include  berths  on  sleeping  cars  or  on  steamers.  When  departure 
from  official  station  is  after  8:00  a.  m.,  and  return  on  the  same  day  is  prior  to  6:00 
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a.  m.,  subsistence  for  one  meal  only  will  be  allowed,  and  then  only  where  such  ab- 
sence from  official  station  is  over  four  hours  in  duration. 

2.  Actual  expenses  of  subsistence  will  be  allowed,  but  not  to  exceed  $6.00  per  day 
while  engaged  in  out  of  state  travel  on  official  business.  The  charges  considered 
essential  to  the  transacting  of  official  business  are:  meals  and  lodgings.  The  term 
"lodging"  does  not  include  berths  on  sleeping  cars  or  on  steamers.  Expenses  shown 
under  regulation  V,  paragraph  5,  and  under  regulation  VII,  and  expenses  for  berths 
on  Pullman  cars  and  on  steamers  shall  be  itemized  separately,  and  are  not  consid- 
ered actual  expenses  within  the  meaning  of  this  regulation. 

3.  The  maximum  allowance  for  meals  will  be  fixed  at  $3.00  per  day  off  trains  and 
$3.50  per  day  on  trains,  the  amount  to  be  expended  in  either  case  to  be  at  the  will 
of  the  individual. 

4.  Subsistence' shall  not  be  allowed  for  more  than  thirty-one  (31)  consecutive  days 
away  from  the  official  station  of  the  employee,  at  any  one  post  of  duty. 

Regulation  VII. 
MISCELLANEOUS  EXPENSES: 

1.  Charges  for  baggage  in  excess  of  the  weight  or  of  the  size  carried  free  by  trans- 
portation companies  will  be  allowed  if  such  baggage  is  used  exclusively  for  official 
business.  Charges  for  storage  of  baggage  also  may  be  allowed  if  it  is  shown  that 
such  storage  was  solely  on  account  of  official  business. 

2.  Expenses  for  official  telephone  and  telegraph  messages  will  be  allowed,  pro- 
vided, however,  that  any  messages  relating  to  leave  of  absence,  salary,  or  to  any 
other  matter  of  a  personal  nature  shall  be  disallowed.  In  cases  of  official  telephone 
calls,  every  effort  shall  be  made  to  obtain  a  receipt  from  the  telephone  company, 
including  the  cost  of  the  call,  the  date,  time  consumed,  and  the  parties  who  are 
engaged  in  the  telephone  conversation,  and  their  respective  cities.  Copies  of  all 
official  telegrams  are  to  be  attached  to  travel  expense  voucher. 

3.  Charges  for  stenographic  or  typewriting  services  will  not  be  allowed  except 
in  emergencies  warranting  the  use  of  such  services,  and  with  approval  of  the  ex- 
ecutive director  or  his  properly  authorized  agent. 

4.  The  purchase  of  stationery,  stamps,  and  all  other  similar  supplies  will  not  be 
allowed,  except  in  emergencies  warranting  their  use  of  expeditious  handling  of 
official  business,  and  with  the  approval  of  the  executive  director  or  his  properly 
authorized  agent. 

5.  Sales  taxes  paid  by  employees  on  gasoline  or  on  any  other  expense  items  will 
not  be  allowed. 

Regulation  VIII. 
RENDERING  OF  EXPENSE  ACCOUNTS: 

1.  All  claims  for  reimbursement  of  travel  expenses  are  to  be  submitted  on  the 
regularly  authorized  state  form  of  travel  expense  voucher  and  supported,  as  a  rule, 
by  a  copy  of  the  travel  authorization.  The  executive  director  and  other  employees 
who  travel  regularly  as  a  requirement  for  performance  of  their  duties  shall  be  ex- 
empt fpom  submission  of  a  copy  of  travel  authorization  with  each  claim  for  reim- 
bursement submitted.  In  such  cases  it  will  be  sufficient  to  cite  by  number  or  date 
the  six  months'  authorization  referred  to  in  regulation  II  A:  provided,  however, 
that  in  cases  of  special  travel,  where  specific  authorization  is  required  (regulation 
II  B),  a  copy  of  the  travel  authorization  shall  be  attached  to  the  request  for  reim- 
bursement, regardless  of  the  travel  status  of  the  employee  performing  such  special 
travel. 

2.  The  expense  account  must  show  the  dates  and  points  of  travel;  the  hour  of 
departure  from  official  station,  arrival  at  posts  of  duty,  and  return  to  official  sta- 
tion; the  kind  of  conveyance  used,  and  the  value  of  the  transportation. 

3.  Where  a  supervisory  official  is  authorized  to  pay  the  traveling  expenses  of  an 
employee  or  employees  traveling  with  him  and  under  his  supervision,  the  expense 
account  must  show  the  name  of  each  employee  for  whom  such  payments  were  made 
and  the  amount  paid,  with  the  date. 

4.  Expense  accounts  shall  be  submitted  in  accordance  with  procedure  established 
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by  the  executive  director — and  in  any  event,  at  least  monthly. 

5.  Subsistence  expense  will  not  be  allowed  when  departure  from  official  station 
is  after  8:00  a.  m.  and  return  on  the  same  day  prior  to  6:00  p.  m.,  unless  such  ab- 
sence exceeds  four  (4)  hours. 

6.  Where  a  personally  owned  automobile  is  used,  speedometer  readings  at  the 
beginning  and  end  of  trip  shall  be  recorded  for  travel  performed  within  the  official 
station  of  employees:  mileage  for  travel  beyond  official  stations  will  be  reimbursed 
on  the  basis  of  distances  between  cities  and  towns  as  indicated  in  lists  based  on 
State  highway  maps. 

7.  Receipts  for  the  following  expenditures  are  to  be  submitted  with  travel  ex- 
pense voucher  or  be  subject  to  disallowance:  baggage  in  excess  of  the  weight  car- 
ried free  by  transportation  companies;  stenographic  or  typewriting  service  charges; 
telephone  and/or  long  distance  telephone  charges  (See  regulation  VII  2);  hire  of 
boat,  automobile,  aircraft,  livery  or  other  special  conveyance,  exclusive  of  usual 
means  of  transportation,  and  of  common  carrier  where  fare  is  paid  by  the  traveler 
instead  of  using  transportation  forms  provided  by  the  State;  ferry,  toll  bridge  or 
road  charges  for  use  of  privately  owned  conveyances. 

Unemployment  act  authorizing  tax  See  §  660  and  notes  thereto  as  to  dec- 
commission,   on   failure   of  employer   to  claratory  judgment. 

pay,  to  issue  warrant  of  execution  di-  Acl  slrictly  construed.  —  The  Unem- 
rected  to  sheriff  of  county  within  which  ployment  Compensation  Act  is  a  taxing 
employer  has  property,  directing  him  to  law  and  should  be  strictly  construed,  and 
levy  on  and  sell  property  to  satisfy  exe-  although  no  one  who  is  liable  for  con- 
dition and  costs,  gives  adequate  remedy  tributions  should  escape  liability,  the 
for  enforcement  of  act.  Daniel  v.  Cones-  meaning  and  interpretation  of  the  act 
tee  Mills,   183  S.  C.  337;  191  S.  E.  76.  should  not  be  stretched  so  as  to  include 

State  officials  not  deprived  of  remedy  people  not  specifically  included  therein, 

of  enforcing  unemployment  act  by  exe-  Jack  Ulmer,  Inc.  v.  Daniel,  7  S.  E.  (2d) 

cution    because    of   restraining    order    of  829. 

federal  court  pending  decision  whether  Doubt  in  construction  and  interpreta- 
act  was  enforceable,  since  remedy  was  tion  of  the  Unemployment  Compensation 
still  available,  though  temporarily  with-  Act  should  be  resolved  in  taxpayer's  fa- 
held.   Daniel   v.   Conestee   Mills,    183   S.  vor  and  against  the  state. 
C.  337;  191  S.  E.   76. 

§  7035-92.     Employment  service. 

(a)  State  employment  service. — The  commission  shall  create  a  division 
to  be  known^as  the  South  Carolina  State  Employment  Service  which  shall 
establish  and  maintain  free  public  employment  offices  in  such  number  and 
in  such  places  as  may  be  necessary  for  the  proper  administration  of  this 
article  and  for  the  purpose  of  performing  such  duties  as  are  within  the  pur- 
view of  the  act  of  Congress,  entitled  "An  Act  to  Provide  for  the  Establish- 
ment of  a  National  Employment  System  and  for  Cooperation  with  the 
States  in  the  Promotion  of  such  System,  and  for  Other  Purposes,"  approved 
June  6,  1933  (48  Stat.  113,  U.  S.  Code,  title  29,  section  49  (c)  as  amended). 
Any  existing  free  public  employment  offices  maintained  by  the  State  but 
not  heretofore  under  the  jurisdiction  of  the  commission  shall  be  transferred 
to  the  jurisdiction  of  such  division  by  July  1,  1936,  and  upon  such  transfer 
all  duties  and  powers  conferred  upon  any  other  department,  agency  or 
officer  of  this  State  relating  to  the  establishment,  maintenance  and  opera- 
tion of  free  public  employment  offices  shall  be  vested  in  said  division.  The 
said  division  shall  be  administered  by  a  full-time  salaried  director,  who 
shall  be  charged  with  the  duty  to  cooperate  with  any  official  or  agency 
of  the  United  States  having  powers  or  duties  under  provisions  of  the  said 
•act  of  Congress,  as  amended,  and  to  do  and  perform  all  things  necessary 
to  secure  to  this  State  the  benefits  of  the  said  act  of  Congress,  as  amended, 
in  the  promotion  and  maintenance  of  a  system   of  public  employment 
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offices.  The  provisions  of  the  said  act  of  Congress,  as  amended,  are  hereby 
accepted  by  this  State,  in  conformity  with  section  4  of  said  act,  and  this 
State  will  observe  and  comply  with  the  requirements  thereof.  The  South 
Carolina  unemployment  compensation  commission  is  hereby  designated 
and  constituted  the  agency  of  this  State  for  the  purposes  of  said  act.  The 
commission  is  directed  to  appoint  the  director,  other  officers  and  employees 
of  the  South  Carolina  state  employment  service.  Such  appointments  shall 
be  made  in  accordance  with  regulations  issued  under  section  7035-91  (d) 
hereof. 

(b)  Free  public  employment  office. — For  the  purpose  of  establishing  and 
maintaining  free  public  employment  offices,  said  division  is  authorized  to 
enter  into  agreement  with  any  political  subdivision  of  this  State  or  with 
any  private,  non-profit  organization,  and  as  a  part  of  any  such  agreement 
the  commission  may  accept  monies,  services,  or  quarters  as  a  contribution 
to  the  unemployment  compensation  administration  fund. 

1936  (39)  1716;  1941  (42)  369. 

§  7035-93.     Unemployment  compensation  administration  fund. 

(a)  Created. — There  is  hereby  created  in  the  State  a  special  fund  to  be 
known  as  the  unemployment  compensation  administration  fund.  All 
monies  which  are  deposited  or  paid  into  this  said  fund  are  hereby  appro- 
priated and  made  available  to  the  commission.  All  monies  in  this  fund 
shall  be  expended  solely  for  the  purpose  of  defraying  the  cost  of  the  admin- 
istration of  this  article,  and  for  no  other  purpose  whatsoever.  The  com- 
mission shall  issue  its  requisition  approved  by  the  chairman  or  any  desig- 
nated member,  officer  or  agent  for  payment  of  such  costs  of  administration 
to  the  comptroller  general  of  South  Carolina,  who  shall  draw  his  warrant 
in  the  usual  form  provided  by  law  on  the  state  treasurer,  who  shall  pay 
the  same  by  check  on  the  unemployment  compensation  administration 
fund.  The  fund  shall  consist  of  all  monies  appropriated  by  this  State,  and 
all  monies  received  from  the  United  States  of  America,  or  any  agency  there- 
of, including  the  social  security  board,  railroad  retirement  board,  and  the 
United  States  employment  service,  or  from  any  other  source,  for  such  pur- 
pose. All  monies  in  this  fund  shall  be  deposited,  administered  and  disbursed 
in  the  same  manner  and  under  the  same  conditions  and  requirements  as 
is  provided  by  law  for  other  public  funds  in  the  state  treasury,  unless  other- 
wise provided  in  this  article.  Any  balances  in  this  fund  shall  not  lapse  at 
any  time  but  shall  be  continuously  available  to  the  commission  for  expen- 
diture consistent  with  this  article.  Monies  in  this  fund  shall  not  be  com- 
mingled with  other  state  funds,  and  shall  be  maintained  as  a  separate  ac- 
count on  the  books  of  the  depository  bank  or  banks,  and  shall  be  secured 
by  such  bank  or  banks  by  such  securities  or  surety  bond  as  are  required 
by  law  of  depositories  of  state  funds.  The  state  treasurer  shall  be  liable 
on  his  official  bond  for  the  faithful  performance  of  his  duties  in  connec- 
tion with  the  unemployment  compensation  administration  fund  under  this 
article.  Monies  received  from  the  railroad  retirement  board  as  compensa- 
tion for  services  and  facilities  supplied  to  said  board  shall  be  paid  into 
this  fund  or  the  employment  service  account  thereof,  on  the  same  basis 
as  expenditures  are  made  from  such  fund  and  account.  All  sums  recovered 
on  any  surety  bond  for  losses  sustained  by  the  unemployment  compensa- 
tion administration  fund  shall  be  deposited  in  said  fund. 
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(b)  Expenditures  from  social  security  board  for  administration  of  opera- 
tion of  commission. — All  monies  received  from  the  social  security  board, 
or  its  successors,  for  the  administration  of  this  article  or  the  operation  of 
this  commission  in  any  of  its  divisions  shall  be  expended  solely  for  the  pur- 
poses and  in  the  amounts  found  necessary  by  the  social  security  board,  or 
its  successors,  for  the  pi'oper  and  efficient  administration  of  this  article. 

(c)  Liability  of  State  replace  funds — commission  and  budget  commission 
report  on  funds. — This  State  recognizes  its  obligation  to  replace,  and  hereby 
pledges  the  faith  of  this  State  that  funds  will  be  provided  in  the  future 
and  applied  to  the  replacement  of  any  monies  received  after  July  1,  1941, 
from  the  social  security  board,  or  its  successors,  under  title  III  of  the  So- 
cial Security  Act,  any  unencumbered  balances  in  the  unemployment  com- 
pensation administration  fund  as  of  that  date,  any  monies  thereafter 
granted  to  this  State  by  the  social  security  board,  or  its  successors,  pur- 
suant to  the  provision  of  the  Wagner-Peyser  Act,  and  any  monies  there- 
after made  available  by  this  State  or  its  political  sub-divisions  and 
matched  by  monies  granted  to  this  State  by  the  social  security  board,  or 
its  successors,  pursuant  to  the  provisions  of  the  Wagner-Peyser  Act,  which 
the  social  security  board,  or  its  successors,  finds  have,  because  of  any 
action  or  contingency,  been  lost  or  have  been  expended  for  purposes  other 
than,  or  in  amounts  in  excess  of  those  found  necessary  by  the  social  security 
board  for  the  security  board  for  the  proper  administration  of  this  article. 
Provided,  however,  that  funds  which  have  been  expended  by  this  commis- 
sion, or  its  agents,  in  accordance  with  a  budget  approved  by  the  social 
security  board,  or  its  successors,  or  in  accordance  with  the  general  stan- 
dards and  limitations  promulgated  by  the  social  security  board,  or  its  suc- 
cessors, prior  to  such  expenditure  (where  proposed  expenditures  have  not 
been  specifically  disapproved  by  the  social  security  board,  or  its  successors) 
shall  not  be  deemed  to  require  replacement.  Such  monies  shall  be  replaced 
within  a  reasonable  time  by  monies  appropriated  by  the  General  Assembly 
from  the  general  funds  of  this  State  to  the  unemployment  compensation 
administration  fund  for  expenditure  as  provided  in  sub-section  (a)  of 
this  section.  The  commission  shall  report  to  the  budget  commission,  in  the 
same  manner  as  is  required  generally  for  the  submission  of  financial  re- 
quirements for  the- ensuing  year,  and  the  budget  commission  shall  include 
in  its  request  for  general  appropriations  presented  to  the  General  Assembly 
at  its  next  regular  session  a  statement  of  the  amounts  required  for  such 
replacement.  This  sub-section  shall  not  be  construed  to  relieve  this  State  of 
its  obligations  with  respect  to  funds  received  prior  to  July  1,  1941,  pur- 
suant to  the  provisions  of  title  III  of  the  Social  Security  Act. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-94.     Collection  of  contributions. 

(a)  Unpaid  bear  interest. — Contributions  unpaid  on  the  date  on  which 
they  are  due  and  payable,  as  prescribed  by  the  commission,  shall  bear  in- 
terest at  the  rate  of  one  per  centum  for  each  month  or  fraction  thereof. 

(b)  Errors. — As  soon  as  practicable  after  a  contribution  report  is  filed, 
the  commission  shall  examine  it  and  compute  the  contribution  due.  If  the 
amount  so  computed  shall  be  greater  than  the  amount  heretofore  paid,  the 
excess  shall  be  paid  to  the  commission  within  ten  days  after  notice  of  the 
amount  shall  be  mailed  by  the  commission. 
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(c)  Understatement. — If  the  commission  finds  that  additional  contribution 
is  due,  and  that  the  report  was  made  in  good  faith,  and  that  the  under- 
statement of  the  contribution  is  not  deliberate,  no  penalty  shall  be  added 
because  of  such  understatement,  but  the  amount  of  the  deficiency  shall 
bear  interest  at  the  rate  of  one  per  centum  for  each  month  or  fraction 
thereof.  If  the  commission  finds  that  the  understatement  is  due  to  negli- 
gence on  the  part  of  the  employer,  but  without  intent  to  defraud,  there 
shall  be  added  to  the  amount  of  the  deficiency  in  addition  to  interest,  ten 
per  centum  thereof.  If  the  commission  finds  that  the  understatement  is 
false  or  fraudulent,  with  intent  to  evade  the  payment  of  the  contribution 
due,  there  shall  be  added  to  the  amount  of  the  deficiency,  in  addition  to 
interest,  one  hundred  per  centum  thereof. 

(d)  Commission  determine  when  employer  fails. — If  any  employing  unit 
which  has  failed  to  make  reports  as  required  under  this  article,  or  has  filed 
incorrect  or  insufficient  reports,  and  has  been  notified  by  the  commission 
of  its  failure,  refuses  or  neglects  within  fifteen  days  after  such  notice  has 
been  mailed  to  it  to  file  a  proper  report,  the  commission  shall  determine  the 
amount  of  the  wages  payable  for  employment  by  such  employing  unit  for 
the  period  for  which  report  is  required  according  to  its  best  information 
and  belief,  and  shall  thereupon  determine  the  amount  of  contribution  due, 
if  any,  computing  the  same  at  double  the  rate  which  would  otherwise  apply. 
The  commission  in  such  a  case  may  allow  further  time,  not  to  exceed 
fifteen  days,  for  the  filing  of  the  report. 

(e)  Procedure  collect  when  employer  fail  pay. — If  any  employer  defaults 
in  any  payment  of  contributions  or  interest  thereon,  the  commission  shall 
certify  to  the  South  Carolina  tax  commission  the  name  of  the  employer, 
the  amount  of  contributions  and  interest  due  together  with  other  neces- 
sary information  in  such  manner  and  form  as  may  be  approved  by  the 
commission,  and  the  South  Carolina  tax  commission  shall  proceed  to  collect 
all  amounts  due  in  accordance  with  the  following  procedure: 

(1)  Immediately  upon  the  receipt  of  such  certification,  the  South  Caro- 
lina tax  commission  shall  notify  the  employer  of  the  amount  of  contribu- 
tions and  interest  due  as  certified  by  the  commission.  If  such  amount  is  not 
paid  within  ten  days  thereafter,  the  tax  commission  shall  issue  a  warrant 
of  execution,  directed  to  the  sheriff  of  the  county  of  the  State  commanding 
him  to  levy  upon  and  sell  the  real  and  personal  property  of  the  employer 
found  within  his  county  for  the  payment  of  the  amount  thereof,  with  in- 
terest, and  the  cost  of  executing  the  warrant,  and  to  return  such  warrants 
to  the  tax  commission  and  to  pay  it  the  money  collected  by  virtue  thereof. 
Upon  receipt  of  such  execution,  the  sheriff  shall  file  with  the  clerk  of 
court  of  his  county  a  copy  thereof  and  thereupon  the  clerk  of  court  shall 
enter  in  his  abstract  of  judgments  the  name  of  the  employer  mentioned  in 
the  warrant  and  in  the  proper  columns  the  amount  of  the  contributions, 
with  interest  and  costs  for  which  the  warrant  is  issued  and  the  date  and 
hour  when  such  copy  is  filed  and  shall  index  the  warrant  upon  the  index 
of  judgments.  The  sheriff  shall  thereupon  proceed  upon  the  warrant  in  all 
respects  with  like  effect  and  in  the  same  manner  prescribed  by  law  in 
respect  to  executions  issued  against  the  property  upon  judgments  of  a 
court  of  record  and  shall  be  entitled  to  the  same  fees  for  services  in  execut- 
ing the  warrant  to  be  collected  in  the  same  manner.  The  contributions, 
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interest  and  costs  prescribed  herein  shall  be  deemed  taxes  owing  the  State 
by  the  party  against  whom  the  same  shall  be  charged  and  shall  be  a  lien 
similar  to  all  other  tax  liens  and  shall  be  entitled  to  the  same  priorities  as 
other  tax  liens  against  all  of  the  property  of  the  party  by  whom  said  con- 
tributions are  due. 

(2)  The  South  Carolina  tax  commission  shall  certify  to  the  commission 
all  contributions  collected  and  shall  deposit  all  such  contributions  imme- 
diately with  the  state  treasurer  in  accordance  with  the  provisions  of  sec- 
tion 7035-89  (b) . 

(3)  In  case  of  a  suit  to  enjoin  the  collection  of  the  contribution  herein 
provided,  to  test  the  validity  of  this  article,  or  for  any  other  purpose,  the 
commission  shall  be  made  a  party  thereto,  and  it  shall  be  the  duty  of  the 
attorney  general  or  counsel  for  the  commission,  to  defend  such  suit  in 
accordance  with  the  provision  of  section  7035-97. 

(f)  Priorities  under  legal  dissolution  or  distribution. — In  the  event  of  any 
distribution  of  any  employer's  assets  pursuant  to  an  order  of  any  court 
under  the  laws  of  this  State,  including  any  receivership,  assignment  for 
benefits  of  creditors,  adjudicated  insolvency,  composition,  or  similar  pro- 
ceeding, contributions  then  or  thereafter  due  shall  be  paid  in  full  on  the 
same  basis  as  all  other  tax  claims  but  on  a  parity  with  claims  for  wages 
of  not  more  than  two  hundred  fifty  ($250.00)  dollars  to  each  claimant, 
earned  within  six  months  of  the  commencement  of  the  proceeding.  In  the 
event  of  an  employer's  adjudication  in  bankruptcy,  judicially  confirmed 
extension  proposal  or  composition,  under  the  Federal  Bankruptcy  Act  of 
1898,  as  amended,  contributions  then  or  thereafter  due  shall  be  entitled  to 
such  priority,  as  is  provided  in  section  64  (b)  of  that  act  (U.  S.  Code, 
title  II,  section  104  (b)  as  amended) . 

(g)  Adjustments. — If  not  later  than  four  years  after  the  date  on  which 
any  contributions  or  interest  thereon  became  due  an  employer  who  has 
paid  such  contributions  or  interest  thereon  shall  make  application  for  an 
adjustment  thereof  in  connection  with  subsequent  contribution  payments, 
or  for  a  refund  thereof  because  such  adjustment  cannot  be  made,  and  the 
commission  shall  determine  that  such  contributions  or  interest  or  any  por- 
tion thereof  was  erroneously  collected,  the  commission  shall  make  an  ad- 
justment thereof,  without  interest,  in  connection  with  subsequent  contri- 
bution payments  by  him,  or  if  such  adjustment  cannot  be  made  the  com- 
mission shall  refund  said  amount,  with  interest,  from  the  fund.  For  like 
cause  and  within  the  same  period,  adjustment  or  refund  may  be  so  made 
on  the  commission's  own  initiative. 

1936  (39)  1716;  1939  (41)  487;  1941  (42)  369. 

§  7035-95.     Protection  of  rights  and  benefits. 

(a)  Agreements — waivers. — No  agreement  by  an  individual  to  waive,  re- 
lease or  commute  his  rights  to  benefits  or  any  other  rights  under  this  article 
shall  be  valid.  No  agreement  by  any  individual  in  the  employ  of  any  person 
or  concern  to  pay  all  or  any  portion  of  .an  employer's  contributions,  re- 
quired under  this  article  from  such  employer,  shall  be  valid.  No  employer 
shall  directly  or  indirectly  make  or  require  or  accept  any  deduction  from 
wages  to  finance  the  employer's  contributions  required  from  him,  or  require 
or  accept  any  waiver  of  any  right  hereunder  by  any  individual  in  his  em- 
ploy. Any  employer  or  officer  or  agent  of  an  employer  who  violates  any 
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provision  of  this  sub-section  shall,  for  each  offense,  be  fined  not  less  than 
one  hundred  ($100.00)  dollars  nor  more  than  one  thousand  ($1,000.00)  dol- 
lars, or  be  imprisoned  for  not  more  than  six  months  or  both. 

(b)  Limitation  of  fees. — No  individual  claiming  benefits  shall  be  charged 
fees  of  any  kind  in  any  proceeding  under  this  article  by  the  commission  or 
its  representatives  or  by  any  court  or  any  officer  (except  an  attorney) 
thereof.  Any  individual  claiming  benefits  in  any  proceeding  before  the 
commission  or  a  court  may  be  represented  by  an  attorney  or  other  duly 
authorized  agent;  but  no  such  attorney  or  agent  shall  either  charge  or  re- 
ceive for  such  services  more  than  an  amount  approved  by  the  commission. 
Any  person  who  violates  any  provision  of  this  sub-section  shall,  for  each 
such  offense,  be  fined  not  less  than  fifty  ($50.00)  dollars  nor  more  than 
five  hundred  ($500.00)  dollars  or  imprisoned  for  not  more  than  six  months 
or  both. 

(c)  No  assignment  of  benefits,  exemptions. — No  assignment,  pledge  or 
encumbrance  of  any  right  to  benefits  which  are  or  may  become  due  or  pay- 
able under  this  article  shall  be  valid;  and  such  rights  to  benefits  shall  be 
exempt  from  levy,  execution,  attachment,  or  any  other  remedy  whatso- 
ever provided  for  the  collection  of  debt;  and  benefits  received  by  an  in- 
dividual, so  long  as  they  are  not  mingled  with  other  funds  of  recipient, 
shall  be  exempt  from  any  remedy  whatsoever  for  the  collection  of  all  debts 
except  incurred  for  necessaries  furnished  to  such  individual  or  his  spouse 
or  dependent  during  the  time  when  such  individual  was  unemployed.  No 
waiver  of  any  exception  provided  for  in  this  subsection  shall  be  valid. 

(d)  Libel  or  slander  action. — No  report,  communication,  or  any  other  such 
matter  either  oral  or  written  from  the  employee  or  employer  to  each  other 
or  to  the  South  Carolina  unemployment  commission  or  any  of  its  agents, 
representatives,  or  employees  which  shall  have  been  written,  sent,  de- 
livered, or  made  in  connection  with  the  requirements  and  the  administra- 
tion of  this  article  shall  be  made  the  subject  matter  or  basis  of  any  suit 
for  slander  or  libel  in  any  court  of  the  state  of  South  Carolina. 

1936  (39)  1716;  1939  (41)  487. 

§  7035-96.  Penalties. — (a)  Whoever  makes  a  false  statement  or  representa- 
tion knowing  it  to  be  false  or  knowingly  fails  to  disclose  a  material  fact,  to 
obtain  or  increase  any  benefit  or  other  payment  under  this  article,  either  for 
himself  or  for  any  other  person,  shall  be  punished  by  a  fine  of  not  less  than 
twenty  nor  more  than  fifty  dollars,  or  by  imprisonment  for  not  longer  than 
thirty  days,  or  by  both  such  fine  and  imprisonment;  and  each  such  false 
statement  or  representation  or  failure  to  disclose  a  material  fact  shall  con- 
stitute a  separate  offense. 

(b)  Any  employing  unit  or  any  officer  or  agent  of  an  employing  unit 
or  any  other  person  who  makes  a  false  statement  or  representation  know- 
ing it  to  be  false,  or  who  knowingly  fails  to  disclose  a  material  fact,  to  pre- 
vent or  reduce  the  payment  of  benefits  to  any  individual  entitled  thereto, 
or  to  avoid  becoming  or  remaining  subject  thereto  or  to  avoid  or  reduce 
any  contribution  or  other  payment  required  from  any  employing  unit 
under  this  article,  shall  be  punished  by  a  fine  of  not  less  than  twenty  nor 
more  than  two  hundred  dollars,  or  by  imprisonment  for  not  longer  than 
sixty  days,  or  by  both  such  fine  and  imprisonment;  and  each  such  false 
statement  or  representation  or  failure  to  disclose  a  material  fact  shall  con- 
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stitute  a  separate  offense. 

(c)  Any  employing  unit  or  person  who  shall  willfully  violate  any  pro- 
vision of  this  article  or  any  order,  rule  or  regulation  thereunder,  the  viola- 
tion of  which  is  made  unlawful  or  the  observance  of  which  is  required 
under  the  terms  of  this  article,  shall  be  liable  to  a  penalty  of  one  thousand 
($1,000.00)  dollars  to  be  recovered  by  the  commission  in  an  appropriate 
civil  action  in  any  court  of  competent  jurisdiction;  and  shall  also  be  guilty 
of  a  misdemeanor  and  shall,  upon  conviction,  be  punished  by  a  fine  of  not 
less  than  twenty  nor  more  than  two  hundred  dollars,  or  imprisonment  for 
not  longer  than  sixty  days,  or  by  both  such  fine  and  imprisonment,  and 
each  day  such  violation  countinues  shall  be  deemed  to  be  a  separate  offense. 

(d)  Any  person  who,  by  reason  of  non-disclosure  or  misrepresentation 
by  him  or  by  another,  of  a  material  fact,  (irrespective  of  whether  such  non- 
disclosure or  misrepresentation  was  known  or  fraudulent)  has  received 
any  sum  as  benefits  under  this  article  while  any  condition  for  the  receipt 
of  benefits  imposed  by  this  article  were  not  fulfilled  in  his  case,  or  while 
he  was  disqualified  from  receiving  benefits,  shall  in  the  discretion  of  the 
commission,  either  be  liable  to  have  such  sum  deducted  from  any  future 
benefits  payable  to  him  under  this  article  or  shall  be  liable  to  repay  to  the 
commission  for  the  unemployment  compensation  fund,  a  sum  equal  to  the 
amount  so  received  by  him,  and  such  sum  shall  be  collectible  in  the  manneif 
provided  in  section  7035-94  (e)  of  this  article  for  the  collection  of  past  due 
contributions. 

1936  (39)  1716;  1939  (41)  487. 

§  7035-97.  Representation  in  court. — (a)  In  any  civil  action  to  enforce  the 
privisions  of  this  article  the  commission  and  the  State  may  be  represented 
by  any  qualified  attorney  who  is  employed  by  the  commission  and  is  desig- 
nated by  it  for  this  purpose  or  at  the  commission's  request,  by  the  attorney 
general. 

(b)  All  criminal  actions  for  violation  of  any  provision  of  this  article,  or 
of  any  rules  or  regulations  issued  pursuant  thereto,  shall  be  prosecuted  by 
the  attorney  general  of  the  State;  or  at  his  request  and  under  his  direction 
by  the  solicitor  of  any  circuit  or  any  prosecuting  attorney  in  any  court  of 
competent  jurisdiction  in  the  county  in  which  the  employer  has  a  place 
of  business  or  the  violator  resides. 
1936  (39)  1716;  1939  (41)  487. 

§  7035-98.  Non-liability  of  State. — The  commission  is  hereby  authorized  to 
enter  into  agreements  with  the  appropriate  agencies  of  other  States  of  the 
federal  government  whereby  individuals  performing  services  in  this  and 
other  States  for  a  single  employing  unit  under  circumstances  not  specifi- 
cally provided  for  in  section  7035-99  (g)  of  this  article,  or  under  similar 
provisions  in  the  unemployment  compensation  laws  of  such  other  States, 
shall  be  deemed  to  be  engaged  in  employment  performed  entirely  within 
this  State  or  within  one  of  such  other  States  and  whereby  potential  rights 
to  benefits  accumulative  under  the  unemployment  compensation  laws  of 
one  or  more  States  or  under  such  law  of  the  federal  government,  or  both, 
may  constitute  the  basis  for  the  payment  of  benefits  through  a  single  appro- 
priate agency  under  terms  which  the  commission  finds  will  be  fair  and  rea- 
sonable as  to  all  affected  interests  and  will  not  result  in  any  substantial 
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loss  to  the  fund. 

1936  (39)  1716;  1939  (41)  487. 

§  7035-99.     Definitions. — As  used  in  this  article,  unless  the  context  clearly 
requires  otherwise: 

(a)  (1)  "Annual  payroll"  means  the  total  amount  of  wages  paid  by  an 
employer  (regardless  of  the  time  of  payment)  for  employment  during  a 
period  of  twelve  consecutive  months. 

(2)  "Average  annual  payroll"  means  the  average  of  the  annual  payrolls 
of  an  employer  for  a  period  consisting  of  three  or  five  consecutive  periods 
of  twelve  months  each,  whichever  is  the  higher. 

(b)  "Benefits"  means  the  money  payments  payable  to  an  individual  as 
provided  in  this  article,  with  respect  to  his  unemployment. 

(c)  "Commission"  means  the  South  Carolina  unemployment  compensa- 
tion commission. 

(d)  "Contributions"  means  the  money  payments  to  the  state  unemploy- 
ment compensation  fund,  required  by  this  article. 

(e)  "Employing  unit"  means  any  individual  or  type  of  organization,  in- 
cluding any  partnership,  association,  trust,  estate,  joint  stock  company,  in- 
surance company  or  corporation,  whether  domestic  or  foreign,  or  the  re- 
ceiver, trustee  in  bankruptcy,  trustee  or  successor  thereof,  or  the  legal 
representative  of  a  deceased  person,  which  has  or  subsequent  to  January 
1,  1935,  had  in  its  employ  one  or  more  individuals  performing  services  for 
it  within  this  State.  All  individuals  performing  services  within  this  State 
for  any  employing  unit,  which  maintains  two  or  more  separate  establish- 
ments within  this  State  shall  be  deemed  to  be  employed  by  a  single  em- 
ploying unit  for  all  the  purposes  of  this  article. 

Whenever  any  employing  unit  contracts  with  or  has  under  it  any  con- 
tractor or  sub-contractor  for  any  work  which  is  a  part  of  its  usual  trade, 
occupation,  profession,  or  business,  unless  the  employing  unit  as  well  as 
each  such  contractor  or  sub-contractor  is  an  employer  by  reason  of  section 
7035-99  (f)  or  section  7035-88  (c)  of  this  article,  the  employing  unit  shall 
for  all  the  purposes  of  this  article  be  deemed  to  employ  each  individual 
in  the  employ  of  each  such  contractor  or  sub-contractor  for  each  day  dur- 
ing which  such  individual  is  engaged  in  performing  such  work;  except  that 
each  such  contractor  or  sub-contractor  who  is  an  employer  by  reason  of 
section  7035-99  (f)  or  section  7035-88  (c)  of  this  article  shall  alone  be 
liable  for  the  employer's  contributions  measured  by  wages  payable  to 
individuals  in  his  employ,  and  except  that  any  employing  unit  who  shall 
become  liable  for  and  pay  contributions  with  respect  to  individuals  in  the 
employment  of  any  such  contractor  or  sub-contractor  who  is  not  an  em- 
ployer by  reason  of  section  7035-99  (f)  or  section  7035-88  (c)  of  this  article, 
may  recover  the  same  from  such  contractor  or  sub-contractor.  Each  indi- 
vidual employed  to  perform  or  to  assist  in  performing  the  work  of  any 
agent  or  employee  of  an  employing  unit  shall  be  deemed  to  be  employed 
by  such  employing  unit  for  all  the  purposes  of  this  article,  whether  such 
individual  was  hired  or  paid  directly  by  such  employing  unit  or  by  such 
agent  or  employee,  provided  the  employing  unit  had  actual  or  construc- 
tive knowledge  of  the  work. 

"Individuals"  means  eight  or  more  statute  basing  contributions  by  any  em- 
different   persons. — "Individuals"  within      ploying  unit  to  the  unemployment  com- 
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pensation  fund  on  employment  of  eight  viduals,  and  does  not  require  that  cor- 
or  more  "individuals"  means  eight  or  poration  employing  seven  employees  in- 
more  different  persons.  Jack  Ulmer,  Inc.  eluding  the  owners,  or  other  corporation 
v.  Daniel,  193  S.  C.  193,  7  S.  E.  (2d)  829.  owned  by  the  same  persons  and  employ- 
Where  principal  owners  of  corpora-  ing  only  the  owners,  be  regarded  as  an 
tion  were  included  in  the  number  of  "employer,"  either  if  treated  separately 
seven  employees  employed  by  the  cor-  or  together  as  a  single  unit.  Ibid, 
poration,  and  such  two  owners  owned  Separate  corporations  treated  as  one 
another  corporation  of  which  they  were  unit,  not  applicable  to  subcontractors. — 
the  only  employees,  the  owners  could  The  Unemployment  Compensation  Act 
not  be  counted  twice  in  determining  requires  separate  corporations,  as  em- 
whether  combined  employment  of  two  ploying  units,  to  be  treated  as  a  single 
corporations  exceeded  eight  employees  unit  only  for  purposes  of  ascertaining 
so  as  to  require  corporation  to  contribute  the  total  number  of  individuals  era- 
to  the  unemployment  compensation  ployed  by  them  under  terms  of  the  act, 
fund.  Ibid.  and  has  no  reference  to  subcontractors. 
Employing  units  taken  together  for  Jack  Ulmer,  Inc.  v.  Daniel,  193  S.  C.  193, 
tsx  purposes  only. — Employing  units  are  7  S.  E.   (2d)  829. 

only  taken  together  for  purpose  of  tax-  A   corporation   which  did   not  employ 

ing  the  units,  if  treated  as  one,  and  sta-  requisite  number  of  employees  so  as  to 

tute  permitting  such  to  be  done  has  no  render  it  subject  to  liability  for  contri- 

relation    to   provision    defining    an    em-  butions  under  the  Unemployment  Com- 

ploving  unit.  Jack  Ulmer,  Inc.  v.  Daniel,  pensation  Act,  did  not  become  liable  for 

193  S.  C.  193,  7  S.  E.  (2d)  829.  contributions  as  an  "employer"  because 

The  provision   of   the   Unemployment  of   employees    hired    by    subcontractors 

Compensation     Act     defining     an     "em-  with  which   another   corporation   owned 

plover"    relates    only    to    an    employing  by  the  same  interests  dealt.  Ibid, 
unit  which  employs  eight  or  more  indi- 

(f)   "Employer"  means: 

See  cases  under  preceding  subsection  (e). 

(1)  Any  employing  unit  which  in  each  of  twenty  different  weeks  within 
either  the  current  or  the  preceding  calendar  year  (whether  or  not  such 
weeks  are  or  were  consecutive)  has  or  had  in  employment,  eight  or  more 
individuals  (not  necessarily  simultaneously  and  irrespective  of  whether  the 
same  individuals  are  or  were  employed  in  each  such  week) .  Active  officers 
of  a  corporation  shall  be  counted  as  in  employment. 

(2)  Any  individual  or  employing  unit  which  acquired  its  organization, 
trade  or  business,  or  substantially  all  the  assets  thereof  of  another  which 
at  the  time  of  such  acquisition  was  an  employer  subject  to  this  article. 

(3)  Any  individual  or  employing  unit  which  acquired  its  organization, 
trade,  or  business  or  substantially  all  the  assets  of  another  employing  unit, 
if  the  employment  record  of  such  individual  or  employing  unit  subsequent 
to  such  acquisition,  together  with  the  employment  record  of  the  acquired 
unit  prior  to  such  acquisition,  both  within  the  same  calendar  year,  would 
be  sufficient  to  constitute  an  employing  unit  an  employer  subject  to  this 
article  under  paragraph  (1)  of  this  sub-section. 

(4)  Any  employing  unit  which,  together  with  one  or  more  other  employ- 
ing units,  is  owned  or  controlled  (by  legally  enforcible  means)  directly  or 
indirectly  by  the  same  interest,  or  by  husband  and  wife,  or  which  owns 
or  controls  one  or  more  other  employing  units  (by  legally  enforcible 
means),  and  which,  if  treated  as  a  single  unit  with  such  other  employing 
units  or  interests  or  both,  would  be  an  employer  under  paragraph  (1)  of 
this  subsection.  Provided,  however,  that  no  partnership  shall,  for  the  pur- 
poses of  this  subsection,  be  considered  as  under  common  control  with  an- 
other employing  unit,  unless  the  partner  or  partners  through  whom  such 
control  exists  do  under  the  terms  of  written  articles  of  partnership  or  in 
fact  own  more  than  a  fifty  (50%)  per  cent,  interest  therein.  Provided, 
further,  however,  that  no  individual  partnership  or  corporation  shall  for 
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the  purpose  of  this  subsection  (f)  be  considered  as  under  common  control 
with  another  employing  unit  unless  the  individual,  partnership  or  cor- 
poration was  formed  or  organized  after  June  6,  1936,  to  which  date  this 
proviso  shall  be  retroactive.  Provided,  further,  however,  that  the  provisions 
of  this  subsection  shall  not  be  applicable  in  the  case  of  two  or  more  em- 
ploying units  not  engaged  in  similar  or  related  lines  of  business. 

(5)  Any  employing  unit  which,  having  become  an  employer  under  para- 
graph (1),  (2),  (3)  or  (4),  has  not,  under  section  7035-88  ceased  to  be  an 
employer  subject  to  this  article;  or 

(6)  For  the  effective  period  of  its  election  pursuant  to  section  7035-88 
(c)  any  other  employing  unit  which  has  elected  to  become  fully  subject  to 
this  article. 

(g)  (1)  'Employment'  means  any  service  performed  prior  to  July  1, 
1941,  which  was  employment  as  defined  in  this  subsection  prior  to  such 
date,  and,  subject  to  the  other  provisions  of  this  subsection,  means  service 
performed  after  July  1,  1941,  including  service  in  interstate  commerce, 
performed  for  wages  or  under  contract  of  hire,  written  or  oral,  expressed 
or  implied. 

(2)  The  term  "employment  shall  include  an  individual's  entire  service, 
performed  within  or  both  within  and  without  this  State  if — 

(A)  The  service  is  localized  in  this  State;  or 

(B)  The  service  is  not  localized  in  any  State  but  some  of  the  service  is 
performed  in  this  State  and  (i)  the  base  of  operation,  or,  if  there  is  no 
base  of  operation,  then  the  place  from  which  such  service  is  directed  or  con- 
trolled in  this  State  or  (ii)  the  base  of  operation  or  place  from  which  such 
service  is  directed  or  controlled  is  not  in  any  State  in  which  some  part  of 
the  service  is  performed  but  the  individual's  residence  is  in  this  State. 

(3)  Services  not  covered  under  paragraph  (2)  of  this  sub-section  and 
performed  entirely  without  this  State,  with  respect  to  no  part  of  which 
contributions  are  required  and  paid  under  an  employment  compensation 
law  of  any  other  State  or  of  the  federal  government,  shall  be  deemed  to  be 
employment  subject  to  this  article  if  the  individual  performing  such  serv- 
ices is  a  resident  of  this  State  and  the  commission  approves  the  election  of 
the  employing  unit  for  whom  such  services  are  performed  that  the  entire 
service  of  such  individual  shall  be  deemed  to  be  employed  subject  to  this 
article. 

(4)  Service  shall  be  deemed  to  be  localized  within  a  state  if — 

(A)  The  service  is  performed  entirely  within  such  state;  or 

(B)  The  service  is  performed  both  within  and  without  such  State,  but 
the  service  performed  without  such  State  is  incidental  to  the  individual's 
service  within  the  State,  for  example,  is  temporary  or  transitory  in  nature 
or  consists  of  isolated  transactions. 

(5)  Services  performed  by  an  individual  for  wages  shall  be  deemed  to 
be  employment  subject  to  this  article  and  until  it  is  shown  to  the  satisfac- 
tion of  the  commission  that — 

(A)  Such  individual  has  been  and  will  continue  to  be  free  from  control 
or  direction  over  the  performance  of  such  services  both  under  his  contract 
of  service  and  in  fact;  and 

(B)  Such  service  is  either  outside  the  usual  course  of  the  business  for 
which  such  service  is  performed  or  that  such  service  is  performed  outside 
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of  all  the  places  of  business  of  the  enterprise  for  which  such  service  is  per- 
formed; and 

(C)  Such  individual  is  customarily  engaged  in  an  independently  estab- 
lished trade,  occupation,  profession,  or  business; 

(6)   The  term  "employment"  shall  not  include: 

(A)  Agricultural  labor  (as  denned  in  paragraph  (8)  of  this  sub-section) ; 

(B)  Domestic  service  in  a  private  home,  local  college  club,  or  local 
chapter  of  a  college  fraternity  or  sorority; 

(C)  Casual  labor  not  in  the  course  of  the  employing  unit's  trade  or 
business; 

(D)  Service  performed  as  an  officer  or  member  of  the  crew  of  a  vessel 
on  the  navigable  waters  of  the  United  States; 

(E)  Service  performed  by  an  individual  in  the  employ  of  his  son,  daugh- 
ter, or  spouse,  and  service  performed  by  a  child  under  the  age  of  twenty- 
one  in  the  employ  of  his  father  or  mother; 

(F)  Service  performed  in  the  employ  of  the  United  States  government 
or  any  instrumentality  of  the  United  States  immune  under  the  Constitu- 
tion of  the  United  States  from  the  contributions  imposed  by  this  article, 
except  that  to  the  extent  the  Congress  of  the  United  States  shall  permit 
States  to  require  any  instrumentalities  of  the  United  States  to  make  pay- 
ments into  an  unemployment  fund  under  a  state  unemployment  compensa- 
tion act,  all  of  the  provisions  of  this  article  shall  be  applicable  to  such  in- 
strumentalities and  to  services  performed  for  such  instrumentalities,  in 
the  same  manner,  to  the  same  extent  and  on  the  same  terms  as  to  all  other 
employers,  employing  units,  individuals  and  services;  provided,  that  if 
this  State  shall  not  be  certified  for  any  year  by  the  social  security  board 
under  section  1603  of  the  Federal  Internal  Revenue  Code,  the  payments 
required  of  such  instrumentalities  with  respect  to  such  year  shall  be  re- 
funded by  the  commission  from  the  funds  in  the  same  manner  and  within 
the  same  period  as  is  provided  in  section  7035-94  (g)  with  respect  to  con- 
tributions erroneously  collected; 

(G)  Service  performed  in  the  employ  of  this  State  or  of  any  other  States, 
or  of  any  political  sub-division  thereof,  or  any  instrumentality  of  any  one 
or  more  of  the  foregoing  which  is  wholly  owned  by  this  State  or  by  any  one 
or  more  States  or  political  sub-divisions;  and  any  service  performed  in  the 
employ  of  any  instrumentality  of  this  State  or  of  one  or  more  States  or 
political  sub-divisions  to  the  extent  that  the  instrumentality  is,  with  respect 
to  such  service,  immune  under  the  Constitution  of  the  United  States  from 
the  tax  imposed  by  section  1600  of  the  Federal  Internal  Revenue  Code; 

1.  Service  performed  in  the  employ  of  any  other  State,  or  any  political 
sub-division  thereof,  or  any  instrumentality  of  any  one  or  more  of  the  fore- 
going which  is  wholly  owned  by  one  or  more  States  or  political  sub-divi- 
sions; and  any  service  performed  in  the  employ  of  any  instrumentality  of 
one  or  more  other  States  or  their  political  sub-divisions  to  the  extent  that 
the  instrumentality  is,  with  respect  to  such  service,  immune  under  the 
Constitution  of  the  United  States  from  the  tax  imposed  by  section  1600  of 
the  Federal  Internal  Revenue  Code; 

(H)  Service  with  respect  to  which  unemployment  compensation  is  pay- 
able under  an  unemployment  compensation  system  established  by  Act  of 
Congress;  provided,  that  the  commission  is  hereby  authorized  and  directed 
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to  enter  into  agreements  with  the  proper  agencies  under  such  act  of  Con- 
gress, which  agreements  shall  become  effective  ten  days  after  publication 
thereof  in  the  manner  provided  in  section  7035-91  (b)  for  general  rules, 
to  provide  reciprocal  treatment  to  individuals  who  have,  after  acquiring 
potential  rights  to  benefits  under  this  article,  acquired  rights  to  unemploy- 
ment compensation  under  such  act  of  Congress,  or  who  have  after  acquir- 
ing potential  rights  to  unemployment  compensation  under  such  act  of  Con- 
gress, acquired  rights  to  benefits  under  this  article; 

(I)  Service  performed  in  the  employ  of  a  corporation,  community  chest, 
fund  or  foundation,  organized  and  operated  exclusively  for  religious,  chari- 
table, scientific,  literary,  or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  shareholder  or  individual,  and  no  substantial 
part  of  the  activities  of  which  is  carrying  on  propaganda,  or  otherwise  at- 
tempting to  influence  legislation; 

(J)  1.  Service  performed  in  any  calendar  quarter  in  the  employ  of  any 
organization  exempt  from  income  tax  under  section  101  of  the  Federal 
Internal  Revenue  Code,  if: 

(a)  The  remuneration  of  such  service  does  not  exceed  $45.00,  or 

(b)  such  service  is  in  connection  with  the  collection  of  dues  or  premiums 
for  a  fraternal  beneficiary  society,  order,  or  association,  and  is  performed 
away  from  the  home  office,  or  is  ritualistic  service  in  connection  with 
any  such  society ,  order,  or  association,  or 

(c)  Such  service  is  performed  by  a  student  who  is  enrolled  and  is  regu- 
larly attending  classes  at  a  school,  college,  or  university; 

2.  Service  performed  in  the  employ  of  an  agricultural  or  horticultural 
organization  exempt  from  income  tax  under  section  101  (1)  of  the  Federal 
Internal  Revenue  Code; 

3.  Service  performed  in  the  employ  of  a  voluntary  employees'  beneficiary 
association  providing  for  the  payment  of  life,  sick,  accident,  or  other  ben- 
efits to  the  members  of  such  association  or  their  dependents,  if; 

(a)  No  part  of  its  net  earnings  inures  (other  than  through  such  pay- 
ments) to  the  benefit  of  any  private  shareholder  or  individual,  and 

(b)  Eighty-five  per  centum  or  more  of  the  income  consists  of  amounts 
collected  from  members  for  the  sole  purpose  of  making  such  payments  and 
meeting  expenses; 

4.  Service  performed  in  the  employ  of  a  voluntary  employees'  beneficiary 
association  providing  for  the  payment  of  life,  sick,  accident,  or  other  bene- 
fits to  the  members  of  such  association  or  their  dependents  or  their  desig- 
nated beneficiaries,  if 

(a)  Admission  to  membership  in  such  association  is  limited  to  individ- 
uals who  are  officers  or  employees  of  the  United  States  government,  and 

(b)  No  part  of  the  net  earnings  of  such  association  inures  (other  than 
through  such  payments)  to  the  benefit  of  any  private  shareholder  or 
individual. 

5.  Service  performed  in  any  calendar  quarter  in  the  employ  of  a  school, 
college,  or  university,  not  exempt  from  income  tax  under  section  101  of 
the  federal  revenue  code,  if  such  service  is  performed  by  a  student  who 
is  enrolled  and  is  regularly  attending  classes  at  such  school,  college,  or 
university,  and  the  remuneration  for  such  service  does  not  exceeding  $45.00 
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(exclusive  of  room,  board,  and  tuition) ; 

(K)  Service  performed  by  an  individual  under  the  age  of  eighteen  in 
the  delivery  or  distribution  of  newspapers  or  shopping  news,  not  including 
delivery  or  distribution  to  any  point  for  subsequent  delivery  or  distri- 
bution. 

(L)  Service  performed  as  a  student  nurse  in  the  employ  of  a  hospital 
or  a  nurses'  training  school  by  an  individual  who  is  enrolled  and  is  regu- 
larly attending  classes  in  a  nurses'  training  school  chartered  or  approved 
pursuant  to  state  law;  and  service  performed  as  an  interne  in  the  employ 
of  a  hospital  by  an  individual  who  has  completed  a  four  years'  course  in 
a  medical  school  chartered  or  approved  pursuant  to  state  law; 

(M)  Service  performed  in  the  employ  of  an  insurance  company  by 
agents  or  representatives  engaged  in  field  work. 

(N)  Service  performed  in  the  employ  of  a  foreign  government  (includ- 
ing service  as  a  consular  or  other  officer  or  employee  or  a  non-diplomatic 
representative.) 

(7)  Included  and  excluded  service. — If  the  services  performed  during 
one-half  or  more  of  any  pay  period  by  an  individual  for  the  person  em- 
ploying him  constitute  employment,  all  the  services  of  such  individual 
for  such  period  shall  be  deemed  to  be  employment;  but  if  the  services  per- 
formed during  more  than  one-half  of  any  such  pay  period  by  an  individual 
for  the  person  employing  him  do  not  constitute  employment,  then  one  of 
the  services  of  such  individual  for  such  period  shall  be  deemed  to  be 
employment.  As  used  in  this  subsection  the  term  "pay  period"  means  a 
period  (of  not  more  than  thirty-one  consecutive  days) ,  for  which  a  pay- 
ment of  remuneration  is  ordinarily  made  to  the  individual  by  the  person 
employing  him.  This  subsection  shall  not  be  applicable  with  respect  to 
services  performed  in  a  pay  period  by  an  individual  for  the  person  em- 
ploying him,  where  any  such  service  is  excepted  by  section  7035-99  (g) 
(6)    (H). 

(8)  Agricultural  Labor. — The  term  "agricultural  labor"  includes  all 
service  performed: 

(A)  On  a  farm,  in  the  employ  of  any  person,  in  connection  with  culti- 
vating the  soil,  or  in  connection  with  raising  or  harvesting  any  agricultural 
or  horticultural  commodity,  including  the  raising,  shearing,  feeding,  caring 
for,  training,  and  management  of  livestock,  bees,  poultry,  pigeons,  and 
fur-bearing  animals  and  wildlife. 

(B)  In  the  employ  of  the  owner  or  tenant  or  other  operator  of  a  farm, 
in  connection  with  the  operation,  management,  conservation,  improve- 
ment, or  maintenance  of  such  farm  and  its  tools  and  equipment,  or  in 
salvaging  timber  or  clearing  land  of  brush  and  other  debris  left  by  a 
hurricane,  if  a  major  part  of  such  service  is  performed  on  a  farm. 

(C)  In  connection  with  the  production  or  harvesting  of  maple  sugar 
or  maple  sirup  or  any  commodity  denned  as  an  agricultural  commodity 
in  section  15  (g)  of  the  Federal  Agricultural  Marketing  Act,  as  amended, 
or  in  connection  with  the  raising  or  harvesting  of  mushrooms,  or  in  con- 
nection with  the  hatching  of  poultry,  pigeons,  or  in  connection  with  the 
ginning  of  cotton,  or  in  connection  with  the  operation  or  maintenance  of 
ditches,  canals,  reservoirs,  or  waterways  used  exclusively  for  supplying 
and  storing  water  for  farming  purposes. 
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(D)  In  handling,  planting,  drying,  packing,  packaging,  processing,  freez- 
ing, grading,  storing,  or  delivering  to  storage  or  to  market  or  to  carrier 
for  the  transportation  to  market,  any  agricultural  or  horticultural  com- 
modity; but  only  if  such  service  is  performed  as  an  incident  to  ordinary 
farming  operations,  or  in  the  case  of  fruits  and  vegetable,  as  an  incident 
to  the  preparation  of  such  fruits  or  vegetable  for  market.  The  provisions 
of  this  paragraph  shall  not  be  deemed  to  be  applicable  with  respect  to 
service  performed  in  connection  with  commercial  canning  or  commercial 
freezing  or  in  connection  with  any  agricultural  or  horticultural  commodity 
after  its  delivery  to  a  terminal  market  for  distribution  for  consumption. 

As  used  in  this  subsection,  the  term  'farm'  includes,  stocks,  dairy  poultry, 
pigeons,  fruit,  fur-bearing  animals,  and  truck  farms,  plantations,  ranches, 
nurseries,  ranges,  greenhouses,  or  other  similar  structures  used  primarily 
for  the  raising  of  agricultural  or  horticultural  commodities  and  orchards. 

(h)  "Employment  office"  means  a  free  public  employment  office,  or 
branch  thereof,  operated  by  this  State  or  maintained  as  a  part  of  a  state 
controlled  system  of  public  employment  offices. 

(i)  "Funds"  means  the  unemployment  compensation  fund  established 
by  this  article,  to  which  all  contributions  required  and  from  which  all 
benefits  provided  under  this  article  shall  be  paid. 

(j)  "State"  includes,  in  addition  to  the  states  of  the  United  States  of 
America,  Alaska,  Hawaii,  and  the  District  of  Columbia. 

(k)  "Unemployment".  An  individual  shall  be  deemed  "unemployed"  in 
any  week  during  which  he  performs  no  services  and  with  respect  to  which 
no  wages  are  payable  to  him,  or  in  any  week  of  less  than  full  time  work 
if  the  wages  payable  to  him  with  respect  to  such  week  are  less  than  his 
weekly  benefit  amount.  The  commission  shall  prescribe  regulations  applica- 
ple  to  unemployed  individuals  making  such  distinctions  in  the  procedures 
as  to  total  unemployment  part-total  unemployment,  partial  unemployment 
of  individuals  attached  to  their  regular  jobs,  and  other  forms  of  short- 
time  work,  as  the  commission  deems  necessary. 

(1)  "Unemployment  compensation  administration  fund"  means  the  un- 
employment compensation  administration  fund  established  by  this  article, 
from  which  administrative  expenses  under  this  article  shall  be  paid. 

(m)  (1)  'Wages'  means  all  remuneration  for  personal  services,  includ- 
ing commissions  and  bonuses  and  the  cash  value  of  all  the  remuneration 
in  any  medium  other  than  cash.  Gratuities  customarily  received  by  an 
individual  in  the  course  of  his  employment  from  persons  other  than  his 
employing  unit  shall  be  treated  as  wages  paid  by  his  employing  unit.  The 
reasonable  cash  value  of  remuneration  paid  in  any  medium  other  than 
cash,  and  the  reasonable  average  amount  of  gratuities,  shall  be  estimated 
and  determined  in  accordance  with  rules  prescribed  by  the  commission. 
Provided,  however,  that  the  term  wages  shall  not  include  that  part 
of  remuneration  which,  after  remuneration  equal  to  three  thousand 
($3,000.00)  dollars  has  been  paid  to  an  individual  by  an  employer  with 
respect  to  employment  during  any  calendar  year,  is  paid  to  such  individ- 
ual by  such  employer  with  respect  to  employment  during  such  calen- 
dar year. 

(2)  After  June  30,  1941,  the  term  "wages"  shall  not  include  the  amount 
of  any  payment  with  respect  to  services  performed  on  behalf  of  an  indi- 
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vidual  in  its  employ  under  a  plan  or  system  established  by  an  employing 
unit  which  makes  provision  for  individuals  in  its  employ  generally  or  for 
a  class  or  classes  of  such  individuals  (including  any  amount  paid  by  an 
employing  unit  for  insurance  or  annuities,  or  into  a  fund,  to  provide  for 
any  such  payment) ,  on  account  of  (A)  retirement,  or  (B)  sickness  or 
accident  disability,  (C)  medical  and  hospitalization  expenses  in  connec- 
tion with  sickness  or  accident  disability,  or  (D)  death,  provided  the  indi- 
vidual is  in  its  employ  (i)  has  not  the  option  to  receive,  instead  of  pro- 
visions for  such  death  benefits  any  part  of  such  payment,  or  if  such  death 
benefit  is  insured,  any  part  of  the  premiums  (or  contributions  to  pre- 
miums) paid  by  his  employing  unit,  and  (ii)  has  not  the  right,  under  the 
provisions  of  the  plan  or  system  or  policy  of  insurance  providing  for  such 
death  benefit,  to  assign  such  benefit,  or  receive  a  cash  consideration  in 
lieu  of  such  benefit  either  upon  his  withdrawal  for  the  plan  or  system 
providing  for  such  benefit  or  upon  termination  of  such  plan  or  system  or 
policy  of  insurance  or  of  his  services  with  such  employing  unit; 

(3)  The  payment  by  an  employing  unit  (without  deduction  from  the 
remuneration  of  the  individual  in  its  employ)  (A)  of  the  tax  imposed 
upon  an  individual  in  its  employ  under  section  1400  of  the  federal  internal 
revenue  code. 

(4)  Dismissal  payments  which  the  employing  unit  is  not  legally  re- 
quired to  make. 

(5)  Wages  payable  to  an  individual  for  insured  work  performed  prior 
to  July  1,  1941,  shall,  for  the  purposes  of  section  3  (b),  3  (c),  4(e),  and 
7  (c)  of  the  Unemployment  Compensation  Law  as  amended  by  act  255  of 
1941,  be  deemed  to  be  wages  paid  within  the  calendar  quarter  with  respect 
to  which  such  wages  were  payable. 

(n)  "Week"  means  calendar  week  or  such  period  of  seven  consecutive 
days,  as  the  commission  may  by  regulation  prescribe.  The  commission  may 
likewise  determine  that  a  week  shall  be  deemed  to  be  "in",  "within",  or 
"during"  that  benefit  year  which  includes  the  greater  part  of  such  week. 

(o)  "Base  period"  means  the  first  four  of  the  last  five  completed  calen- 
dar quarters  immediately  preceding  the  first  day  of  an  individual's  bene- 
fit year. 

(p)  "Benefit  year"  with  respect  to  any  individual  means  the  52  consecu- 
tive-week period  beginning  with  the  first  day  of  the  first  week  with  respect 
to  which  the  individual  first  files  a  valid  claim  for  benefits,  and  thereafter 
the  52  consecutive-week  period  beginning  with  the  first  day  of  the  first 
week  with  respect  to  which  the  individual  first  files  a  valid  claim  for 
benefits,  and  thereafter  the  52  consecutive  week  period  beginning  with 
the  first  day  of  the  first  week  with  respect  to  which  the  individual  next 
files  a  valid  claim  for  benefits  after  the  termination  of  his  last  preceding 
benefit  year.  Any  claim  for  benefits  made  in  accordance  with  section 
7035-86  (a)  shall  be  deemed  to  be  a  'valid  claim'  for  the  purpose  of  this 
subsection  if  the  individual  has  been  paid  the  wages  for  insured  work 
required  under  section  7035-84  (e). 

(q)  Nothing  in  this  article  shall  be  construed  to  cause  the  South  Caro- 
lina unemployment  compensation  commission  or  the  courts  of  South 
Carolina  in  interpreting  this  article  to  be  bound  by  interpretations  as  to 
liability  or  non-liability  of  employers  by  federal  administrative  agencies, 
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nor  is  it  the  intent  of  the  legislature  to  require  an  identical  coverage  of 
employers  under  this  article  with  that  under  section  1600  et  seq  of  the 
internal  revenue  code. 

1936  (39)   1716;  1939  (41)  487;   1940  (41)   1630;  1941   (42)  358,  369. 

§  7035-100.  Compromises. — The  commission  may  compromise  any  civil 
penalty  or  cause  or  action  arising  under  the  provisions  of  this  article  in- 
stead of  commencing  suit  thereon  and  may  compromise  any  such  case 
after  suit  thereon  has  been  commenced.  In  such  cases  the  commission  shall 
keep  on  file  in  its  office  the  reasons  for  settlement  by  compromise,  together 
with  a  statement  on  the  amount  of  contribution  imposed,  the  amount  of 
additional  contribution  or  penalty  or  interest  imposed  by  law  in  conse- 
quence of  neglect  or  delinquency,  and  the  amount  actually  paid  in  accord- 
ance with  the  terms  of  the  compromise. 
1936  (39)  1716;  1939  (41)  487. 

§  7035-101.  Failure  perform  acts — certificates  of  commission. — The  failure 
to  do  any  act  required  by  or  under  the  provisions  of  this  article  shall  be 
deemed  an  act  committed  in  part  at  the  office  of  the  commission  in  Co- 
lumbia, South  Carolina.  The  certificate  of  the  commission  to  the  effect  that 
a  contribution  has  not  been  paid,  that  a  report  has  not  been  made  or  that 
information  has  not  been  furnished  or  that  records  have  not  been  pro- 
duced or  made  available  for  inspection,  as  required  hereunder,  shall  be 
prima  facie  evidence  thereof. 
1936  (39)  1716;  1939  (41)  487. 

§  7035-102.     Liability  of  State  and  commission  for  payment  of  benefits. — 

Benefits  shall  be  deemed  to  be  due  and  payable  under  this  article  only  to 
the  extent  provided  in  this  article  and  to  the  extent  that  monies  are  avail- 
able therefor  to  the  credit  of  the  unemployment  compensation  fund  and 
neither  the  State  nor  the  commission  shall  be  liable  for  any  amount  in 
excess  of  such  sums. 

1936  (39)  1716;  1939  (41)  487. 

§  7035-103.  Amendments. — The  General  Assembly  reserves  the  right  to 
amend  or  repeal  all  or  any  part  of  this  article  at  any  time;  and  there  shall 
be  no  vested  private  right  of  any  kind  against  any  such  amendment  or 
repeal.  All  the  rights,  privileges,  or  immunities  conferred  by  this  article 
or  acts  done  pursuant  thereto  shall  exist  subject  to  the  power  of  the  Gen- 
eral Assembly  to  amend  or  repeal  this  article  at  any  time. 
1936  (39)  1716;  1939  (41)  487. 

§  7035-104.  Invalidity. — The  provisions  of  this  article  are  hereby  declared 
to  be  separable  and  the  validity  of  the  remainder  of  this  article  shall  not 
be  affected  in  case  a  part,  section  or  provision  hereof  be  declared  uncon- 
stitutional. 

1936  (39)  1716;  1939  (41)  487;  1941  (42>369. 

§  7035-105.  Definitions. — (a)  As  used  in  this  section  unless  the  context 
clearly  requires  otherwise. 

(1)   "Old  law"  means  the  Unemployment  Compensation  Law  prior  to  its 
amendment  by  section  1  of  act  316,  1939  Acts  and  Joint  Resolutions. 
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(2)  "New  law"  means  the  Unemployment  Compensation  Law  as  amend- 
ed by  section  1  of  act  316,  1939  Acts  and  Joint  Resolutions. 

(3)  "Effective  date"  means  the  date  upon  which  the  new  law  becomes 
effective. 

(4)  (a)  Continuous  period  of  compensable  unemployment  means  a 
period  of  unemployment  beginning  prior  to  and  continuing  up  to  and  after 
the  time  of  the  effective  date  in  the  case  of  an  individual  who,  prior  to 
the  effective  date,  has  filed  a  claim  for  benefits  for  a  week  or  weeks  of 
unemployment  in  such  period,  provided  that  the  individual  has  satisfied 
the  requirements  of  sub-section  (e)  of  section  4  of  the  old  law  and  has  not 
exhausted  his  rights  to  benefits  pursuant  to  Sub-section  (e)  of  section  3 
of  the  old  law  prior  to  the  effective  date. 

(d)  Except  as  otherwise  specifically  provided  in  sub-section  (c)  of  this 
section,  the  new  law  shall  be  exclusively  applicable  with  respect  to  any 
individual  on  and  after  the  effective  date.  No  provision  of  the  old  law  shall 
be  construed  to  limit  or  extend  the  rights  of  any  individual  as  fixed  by 
the  new  law,  after  the  new  law  because  exclusively  applicable  with  re- 
spect to  such  individual  as  provided  in  this  section.  Provided,  however,  in 
all  claims  where  the  benefit  year  begins  prior  to  October  1  ,1940,  there 
shall  be  deducted  from  the  amount  of  benefits  to  which  the  claimant  is 
entitled  under  section  3  (d)  an  amount  equivalent  to  seventy-five  (75%) 
per  cent  of  the  benefits  paid  upon  weeks  of  employment  within  his  base 
period  under  the  new  law  against  which  benefit  payments  were  charged 
under  the  old  law  or  in  accordance  with  sub-section  (c)  of  this  section. 

(c)  With  respect  to  any  individual  who  is  unemployed  during  a  con- 
tinuous period  of  compensable  unemployment  (as  defined  in  sub-section 
4  (a)  of  this  section)  section  3  (b)  (insofar  as  it  relates  to  the  determina- 
tion of  the  weekly  benefit  amount)  ,3  (d) ,  3  (e) ,  3  (f )  ,4  (d) ,  and  4  (e) 
of  the  old  law  shall  be  exclusively  applicable  until  the  expiration  of  such 
continuous  period  of  compensable  unemployment.  After  the  expiration 
of  the  continuous  period  of  compensable  unemployment,  sections  3  (b) , 
3  (d) ,  3  (e)  ,3  (f) ,  4  (d)  and  4  (e)  of  the  old  law  shall  not  be  applicable 
with  respect  to  such  individual,  but  all  the  provisions  of  the  new  law  shall 
be  exclusively  applicable  with  respect  to  him. 

1939  (41)  487. 

§  7035-106.  Stamp  plan. — The  commission  is  hereby  authorized  and  di- 
rected to  undertake  a  thorough  and  careful  study  of  the  "stamp  plan"  in 
keeping  records  and  paying  benefits.  Such  study  shall  include  an  actual 
trial  of  the  said  plan  upon  a  scale  large  enough  and  long  enough  to  con- 
stitute a  fair  and  dependable  test  of  the  practicability  of  the  "stamp  plan" 
both  as  to  industries  and  employees  affected.  The  commission  is  author- 
ized to  employ  sufficient  personnel  to  perform  this  duty  properly  and  is 
hereby  given  the  power  and  authority  to  prescribe  the  scope  and  condi- 
tions of  the  test  and  to  prescribe  rules  and  regulations  therefor,  which  shall 
have  the  full  force  and  effect  of  law. 
1941  (42)  369. 
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CHAPTER    145 
Creditors  and  Debtors 

7036  and  7037.  Payment     of    judgment      7041.  Arbitration  and  award. 

debt   by   surety.  7041-1.  Counties,  municipal  corporations, 

7038.  Separate  composition  of  joint  debt-  drainage    districts,    etc.,    take 

or.  benefits   and   assume   burdens 

7039.  Satisfaction  of  judgments.  of  acts  of  Congress  relating  to 

7040.  Rights  of  joint  debtor  who  has  not  bankruptcy  or  composition  of 

compounded.  indebtedness. 

§  7036.     Payment  by  surely  not  to  discharge  judgment  against  principal. — 

The  payment  by  a  surety  of  a  debt  secured  by  judgment  or  decree  shall 
not  operate  as  a  satisfaction  of  such  judgment  or  decree  against  the  princi- 
pal debtor,  but  by  such  payment  the  said  surety  shall  be  entitled  to  all 
the  rights  and  privileges  of  the  plaintiff  in  such  judgment  or  decree. 

1932  Code,  §  7036;  Civ.  C.  '22,  §  5596;  Civ.  C.  '12,  §  3942;  Civ.  C.  '02,  §  2839;  G.  S. 
2180;  R.  S.  2309;  (16)  137. 

In    General.    —    This    section    applies  785,  809,  21  A.  L.  R.  1066. 
where  there  is  judgment  against  prin-  See  generally.  Equitable  Surety  Co.  v. 

cipal   and   none   against  surety.    Kinard  Illinois  Surety  Co.,  108  S.  C.  364,  94  S.  E. 

v.  Baird,  20  S.  C.  377,  68  L.  R.  A.  582,  882;  Mcintosh  v.  Wright,  Rich.  Eq.  Cas. 

1  A.  L.  R.  785,  805.  385,   68  L.  R.  A.   529,   558;  Thompson  v. 

And  if  satisfaction  has  been  entered,  Palmer,  2  Rich.  Eq.  32;  King  v.  Aughtry, 

the   surety  may  have  it   set   aside.   Per-  3  Strob.  Eq.  149,  65  Am.  Dec.  595,  65  L. 

kins  v.  Kershaw,   1  Hill  Eq.   344,   16  D.  R.  A.  529,  546;  Thompson  v.  Palmer,  3 

R.  A.  117,  68  L.  R.  A.  529.  Rich.  Eq.   139,   16  L.  R.  A.   118,  68  L.  R. 

Surely   embraces  endorser.  Wilson   v.  A.  529,  560,  571,  2  A.  L.  R.  171;  Garvin 

Wright,  7  Rich.  399,  90  Am.  Dec.  61,  68  v.  Garvin,  31  S.  C.  581,  10  S.  E.  507,  22 

L.  R.  A.  560,  578;  Patterson  v.  Baxley,  Am.  St.  Rep.  228. 
33   S.   C.   354,   11   S.  E.   1065,   1  A.   L.   R. 

§  7037.     Payment  by  one  surety  not  to  discharge  judgment  as  to  co-surety. 

In  case  any  surety  in  such  judgment  or  decree  shall  pay  the  same,  such 
payment  shall  not  operate  as  a  satisfaction  of  such  judgment  or  decree  as 
against  the  cosurety  or  sureties  thereto,  but  such  surety  shall  have  the 
right  to  enforce  the  execution  on  such  judgment  or  decree  against  his 
cosurety  or  sureties  or  for  contribution. 

1932  Code,  §  7037;  Civ.  C.  '22,  §  5597;  Civ.  C.  '12,  §  3943;  Civ.  C.  '02,  §  2840;  G.  S. 
2181;  R.  S.  2310;  (16)  137. 

§  7038.  How  joint  debtor  may  make  a  separate  composition  of  indebted- 
ness.— Any  joint  debtor  may  make  a  separate  composition  with  his  creditor 
as  prescribed  in  this  section.  Such  composition  shall  discharge  the  debtor 
making  it,  and  him  only.  The  creditor  must  execute  to  the  compounding 
debtor  a  release  of  the  indebtedness  or  other  instrument  exonerating  him 
therefrom.  A  member  of  a  partnership  cannot  thus  compound  for  a  part- 
nership debt  until  the  partnership  has  been  dissolved  by  mutual  consent 
or  otherwise.  In  that  case  the  instrument  must  release  or  exonerate  him 
from  all  liability  incurred  by  reason  of  his  connection  with  the  partner- 
ship. An  instrument  specified  in  this  section  shall  not  impair  the  creditor's 
right  of  action  against  any  other  joint  debtor  or  his  right  to  take  any  other 
proceeding  against  the  latter  unless  an  intent  to  release  or  exonerate  him 
appears  affirmatively  upon  the  face  thereof. 

1932  Code,  §  7038;  Civ.  C.  '22,  §  5598;  Civ.  C.  '12,  §  3944;  Civ.  C.  '02,  §  2841;  R.  S. 
2311;  1883  (18)  431. 
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Joint  guarantors  are  "joint  debtors"  guarantors  on  bond  and  mortgage  be- 
within  the  meaning  of  this  section.  Poole  longing  to  ward  is  not  a  "compounding 
v.  Bradham,  143  S.  C.  156,  141  S.  E.  267.  of   debt"    under    this    section.    Poole    v. 

What    Constitutes    "Compounding    of  Bradham,  143  S.  C.  156,  141  S.  E.  267. 
Dabts."   —  A   guardian's  release   of   co- 

§  7039.  How  judgment  recovered  may  be  satisfied. — An  instrument  speci- 
fied in  the  last  section  shall  be  deemed  a  satisfaction  piece  for  the  purpose 
of  satisfying  any  judgment  recovered  upon  an  indebtedness  released  or 
discharged  thereby  as  far  as  the  judgment  affects  the  compounding  debtor. 
When  a  judgment  is  satisfied  thereby  a  special  entry  must  be  made  upon 
the  judgment  roll  to  the  effect  that  the  judgment  is  satisfied  as  to  the  com- 
pounding debtor  only. 

1932  Code,  §  7039;  Civ.  C.  '22,  §  5599;  Civ.  C.  '12,  §  3945;  Civ.  C.  '02,  §  2842;  R.  S. 
2312;  1883  (18)  431. 

§  7040.  Rights  of  joint  debtor  who  has  not  compounded. — When  a  joint 
debtor  has  thus  compounded,  a  joint  debtor  who  has  not  compounded  may 
make  any  defense  or  counterclaim  or  have  any  other  relief  as  against  the 
creditor  to  which  he  would  have  been  entitled  if  the  composition  had  not 
been  made.  He  may  require  the  compounding  debtor  to  contribute  his 
ratable  proportion  of  the  joint  debt  or  of  the  partnership  debts,  as  the 
case  may  be,  as  if  the  latter  had  not  been  discharged.  And  the  debtor  who 
has  not  compounded  with  his  creditor  may  set  up  by  way  of  discount 
against  such  creditor  the  amount  compounded  by  his  joint  debtor. 

1932  Code,  §  7040;  Civ.  C.  '22,  §  5600;  Civ.  C.  '12,  §  3946;  Civ.  C.  '02,  §  2843;  R.  S. 
2313;  1883  (18)  431. 

See  note  to   §  7038.  The  quoted  phrase  means  the  compound- 

The  phrase  "the  amount  compounded"      ing  debtor's  full  share  of  the  debt.  Meyer 

evidently  does  not  mean  the  whole  debt.      v.  Bouchier,  107  S.  C.  254,  92  S.  E.  471. 

§  7041.  Arbitrations — proceedings — appeals — effect  of  award — powers  of 
arbitrators. — It  shall  be  lawful  for  any  and  all  persons,  in  case  of  disagree- 
ment or  difference  of  opinion,  as  to  the  proper  settlement  of  any  contention 
that  may  hereafter  arise  to,  and  either  party  to  the  contention  may,  pro- 
pose to  leave  their  differences  to  arbitration,  each  party  to  enter  into  bond 
in  double  the  amount  involved  to  faithfully  abide  the  result  of  arbitra- 
tion. The  arbitrators  shall  be  selected  in  the  following  manner:  one  discreet 
person  to  be  selected  by  each  party  to  the  contention,  and  the  two  to  select 
a  third  party  who  shall  not  be  connected  with  either  of  the  principals  by 
blood  or  otherwise;  the  three  shall  proceed  to  organize  by  electing  a  chair- 
man from  their  number,  and  take  the  following  oath,  to  wit:  I  do  solemnly 
swear  that  I  will  duly  consider  all  the  evidence  adduced  by  the  several 
parties  to  this  contention,  and  I  will  render  a  true  verdict  of  findings 
according  to  law  and  the  evidence.  The  findings  of  said  board  of  arbitra- 
tion shall  be  final:  Provided,  that  either  party  to  the  contentions  shall  have 
the  right  of  appeal  to  the  circuit  court  by  serving  written  notice  upon  the 
opposite  party  within  five  days  after  the  finding  of  said  arbitration,  setting 
forth  the  grounds  of  said  appeal.  And  on  such  appeal  the  circuit  judge  pre- 
siding in  said  court  shall  hear  said  appeal  as  to  all  questions  of  law  and 
fact  without  the  intervention  of  a  jury.  If  no  such  notice  be  given  within 
five  days  after  said  finding,  then  the  award  of  arbitration  shall  be  final. 
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The  award  of  the  arbitration  shall  be  filed  with  the  clerk  of  court  of  com- 
mon pleas  within  five  days  after  such  finding  and  when  so  filed  shall  be- 
come a  judgment  of  the  court  of  common  pleas  for  such  county.  The  said 
arbitrators  appointed  as  aforesaid  shall  have  power  to  subpoena  witnesses 
and  send  for  papers  with  the  same  powers  and  penalties  as  now  apply  to 
magistrates'  courts. 

1932  Code,  §  7041;  Civ.  C.  '22,  §  5602:  Civ.  C.  '12,  §  3953;  Civ.  C.  '02,  §  2849;  1896 
(22)  193. 

Conclusiveness  of  arbiter's   decision. —  St.  Rep.  780,  786,  42  L.  R.  A.  (N.  S.)  685. 

The  decision  of  the  arbiter  when  reach-  As  to  when  award  will  be  set  aside, 

ed  in  the  exercise  of  his  honest  judgment  see   Greenville    County   v.    Spartanburg 

IE    conclusive.    Brooke   v.   Laurens   Mills  County,  62  S.  C.  105,  40  S.  E.  147. 
Co.,  78  S.  C.  200,  58  S.  E.  806,   125  Am. 

§  7041-1.  Counties,  municipal  corporations,  drainage  districts,  townships, 
school  districts,  and  certain  other  taxing  or  governmental  units  take  bene- 
fits and  assume  burdens  of  acts  of  Congress  relating  to  bankruptcy  or  com- 
position of  indebtedness. — The  consent  of  the  State  of  South  Carolina  is 
hereby  granted  to,  and  all  appropriate  powers  are  hereby  conferred  upon 
any  county,  municipal  corporation,  township,  school  district,  drainage  dis- 
trict, or  other  taxing  or  governmental  unit  organized  under  the  laws  of 
the  State  of  South  Carolina,  to  institute  any  appropriate  action  and  in  any 
other  respect  to  proceed  under  and  take  advantage  of  and  avail  itself  of 
the  benefits  and  privileges  conferred  by,  and  to  accept  the  burdens  and 
obligations  created  by  any  existing  act  of  the  Congress  of  the  United  States, 
and  of  any  future  enactment  of  the  Congress  of  the  United  States,  relating 
to  bankruptcy  or  the  composition  of  indebtedness  on  the  part  of  counties, 
municipal  corporations,  townships,  school  districts,  drainage  districts  and 
other  taxing  or  governmental  units,  or  any  of  the  same. 
1939  (41)  70. 

CHAPTER  146 
Statute  of  Frauds 

7042.  Parol  leases  for  a  year  or  more  in-  7047.    Unrecorded  reservations  in  person- 
valid,  al  property. 

7043.  Assignment  of  leases  or  estates  to  7048.    Ratification  of  contract  made  dur- 
be  in  writing.  ing  infancy. 

7044.  Certain  parol  contracts  invalid.  7049.    Representations     as     to     another's 

7045.  Contracts  for  sale  of  goods.  character,  credit,  etc. 

7046.  Parol  gifts. 

§  7042.     Parol  leases,  etc.,  have  force  and  effect  of  estates  at  will  only. — 

All  estates,  interests  of  freehold,  or  terms  of  years,  or  any  uncertain  inter- 
ests of,  in,  to,  or  out  of  any  lands,  tenements,  or  hereditaments,  made  or 
created  by  livery  and  seizin  only,  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized,  by  writing,  shall  have  the  force  and  effect  of 
estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be  deemed  or 
taken  to  have  any  other  or  greater  force  or  effect;  any  consideration  for 
making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage,  to 
the  contrary  notwithstanding,  except  leases  not  exceeding  the  term  of  one 
year  from  the  time  of  entry,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two-thirds  parts,  at  least,  of  the  full 
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improved  value  of  the  thing  demised. 

1932  Code,  §  7042;  Civ.  C.  '22,  §  5514;  Civ.  C.  '12,  §  3735;  Civ.  C.  '02,  §  2650;  G.  S. 
2017;  R.  S.  2149;  29  C.  2,  c,  3;  1712  (2)  545. 


See  also  section  8806  and  notes  there- 
to. 
Parol  lease  for  a  period  not  exceeding 
one  year  commencing  at  a  future  date  is 
not  within  the  statute  of  frauds.  Nat. 
Bank  v.  Peonle's  Gro.  Co.,  153  S.  C.  118, 
150  S.  E.  478. 

Payment  of  rent  under  parol  agree- 
ment as  part  performance. — Payment  of 
lent  under  an  oral  agreement  relating 
to  tenancy  after  the  expiration  of  a  lease 
for  a  term  of  years  would  constitute  part 
performance  taking  the  agreement  out 
cf  the  statute.  Nat.  Bank  v.  People's  Gro. 
Co.,   153  S.  C.   118,   150  S.  E.  478. 

Admissibility  of  parol  testimony. — 
Parol  testimony  is  admissible  to  locate 
boundaries  in  deed.  Marion  County  Lbr. 
Co.  v.  Tilghman  Lbr.  Co.,  79  S.  C.  54,  60 
S.  E.  33;  Holden  v.  Alexander,  82  S.  C. 
441,  62  S.  E.  1108,  64  S.  E.  400. 

Agency  to  buy  land  may  be  shown  by 
parol.  Kean  v.  Landrum,  72  S.  C.  556,  52 
S.  E.  421.  16  L.  R.  A.  (N.  S.)  769.  25  L. 
R.  A.  (N.  S.)  1302,  Ann.  Cas.  17C,  970,  21 
A.  L.  R.  932. 

Circumstances  of  signing  bond  may 
be  shown  in  explanation  thereof.  Craw- 
ford v.  Owens,  79  S.  C.  59,  60  S.  E.  236, 
Ann.  Cas.  12A,  1015,  Ann.  Cas.  15C,  675. 

But  parol  evidence  is  inadmissible  to 
show  additional  consideration.  Dixon  v. 
Seaboard  Air  Line  Ry.,  83  S.  C.  392,  394, 
65  S.  E.  351;  Cline  v.  Farmers'  Oil  Mill, 


83  S.  C.  204,  65  S.  E.  272,  L.  R.  A.  1917C, 
318,   20  A.  L.   R.   454. 

Objections. — As  to  who  may  object  to 
testimony  under  this  chapter,  see  Rap- 
ley  v.  Klugh.  40  S.  C.  134,  18  S.  E.  680, 
127  Am.  St.  Rep.  764,  13  L.  R.  A.  (N.  S.) 
53,  80. 

As  to  how  objection  raised,  see  Groce 
v.  Jenkins.  28  S.  C.  172,  5  S.  E.  352. 

Estoppel. — As  to  estoppel  of  holder  of 
equitable  title,  see  Pollock  v.  Pegues,  72 
S.   C.   47,   51   S.   E.   514. 

Rescission  of  contract.  —  A  written 
contract  of  sale  of  land  may  be  rescind- 
ed and  a  rent  contract  substituted  there- 
for. Moseley  v.  Witt,  79  S.  C.  141,  60  S. 
E.  520.  19  L.  R.  A.  (N.  S.)  881,  Ann.  Cas. 
13C,  647,   17  A.  L.  R.  866. 

See  generally,  as  to  holding  over  by 
tenant.  Matthews  v.  Hipp,  66  S.  C.  162, 
186,  44  S.  E.  577,  42  L.  R.  A.  (N.  S.)  653; 
Hillhouse  v.  Jennings,  60  S.  C.  392,  38  S. 
E.  596.  597,  30  L.  R.  A.  (N.  S.)  266,  42 
L.  R.  A.  (N.  S.)  651.  49  L.  R.  A.  (N.  S.) 
823;  as  to  use  and  occupation  of  premises 
and  recoverv  of  rent,  Hellams  v.  Patton, 
44  S.  C.  454,  22  S.  E.  608,  42  L.  R.  A. 
(N.  S.)  649;  as  to  enforcement  of  parol 
agreement  to  lease,  Davis  v.  Pollock,  36 
S~~  C  544,  15  S.  E.  718;  Workman  v. 
Copeland,  117  S.  C.  214,  108  S.  E.  922,  110 
S  E  526;  as  to  tenancy  at  will,  Morns 
v.  Palmer.  44  S.  C.  462,  22  S.  E.  726. 


§  7043.     No  leases,  estates,  etc.,  shall  be  assigned,  granted,  etc.,  by  parcel.— 

No  leases,  estates,  or  interests,  either  of  freeholder  or  term  of  years,  or 
any  uncertain  interests  of,  in,  to  or  out  of  any  lands,  tenements,  or  heredita- 
ments, shall  at  any  time  be  assigned,  granted,  or  surrendered,  unless  it  be 
by  deed  or  note,  in  writing  signed  by  the  party  so  assigning,  granting  or 
surrendering  the  same,  or  his  agent  thereunto  lawfully  authorized  by  writ- 
ing, or  by  act  and  operation  of  law. 

1932  Code,  §  7043;  Civ.  C.  '22,  §  5515;  Civ.  C.  '12,  §  3736;  Civ.  C.  '02,  §  2651;  G.  S. 
2018;  R.  S.  2150;  1712  (2)  545. 

Hussey,  63  S.  C.  551,  41  S.  E.  758. 

See  generally,  Nat  Bank  v.  People's 
Gro.  Co.,  153  S.  C.  118,  150  S.  E.  478; 
Workman  v.  Copeland,  117  S.  C.  215,  108 
S.  E.  922,  110  S.  E.  526;  Charles  v.  Byrd, 
29  S.  C.  544,  8  S.  E.  1,  17  L.  R.  A.  271,  3 
L.  R.  A.  (N.  S.)809,  14  L.  R.  A.  (N.  S.) 
1204,  25  A.  L.  R.  793,  836;  Davis  v.  Pol- 
lock, 36  S.  C.  544,  15  S.  E.  718;  Sampson 
v.  Camperdown  Cotton  Mills,  64  F.  939. 

Applied  in  Hillhouse  v.  Jennings.  60  S. 
C.  392.  38  S.  E.  596,  30  L.  R.  A.  (N.  S.) 
266.  42  L.  R.  A.  (N.  S.)  651,  49  L.R.  A. 
(N.    S.)    823. 


Statute  of  frauds  must  be  pleaded  to 

give  right  to  object  to  evidence  because 
obnoxious  to  the  statute.  Coward  v. 
Boyd.  79  S.  C.  134,  60  S.  E.  311,  Ann. 
Cas.    15A,    1155. 

Section  8875  construed  with  this  sec- 
tion.— Section  8875,  requiring  deeds  of 
conveyances  to  be  recorded,  must  be 
construed  in  connection  with  this  sec- 
tion, requiring  enforceable  agreements 
to  be  in  writing,  since  the  former  sec- 
tion could  relate  to  enforceable  agree- 
ments only.  Epps  v.  McCallum  Realty 
Co.,  139  S.'  C.  481,  138  S.  E.  297. 

As  to  part  performance,  see  Baker  v. 


§  7044.     Promises  and  agreements  by  parol. — No  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any  special  promise 
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to  answer  damages  out  of  his  own  estate;  or  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person;  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage;  or  upon  any  contract  or  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning  them; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof j  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  person 
thereunto  by  him  lawfully  authorized. 

1932  Code,  §  7044;  Civ.  C.  '22,  §  5516;  Civ.  C.  '12,  §  3737;  Civ.  C.  '02,  §  2652;  G.  S. 
2019;  R.  S.  2151;  1712  (2)  545. 


Parol  contract  relating  to  acquisition 
of  interest  in  land. — Under  this  section  a 
parol  contract,  relating  to  acquisition  of 
interest  in  real  estate,  such  as  contract  to 
devise  land,  is  not  enforceable  save  un- 
der exceptional  conditions.  White  v.  Mc- 
Knight.  146  S.  C.  59,  143  S.  E.  552,  59  A. 
L.    R     1297. 

Specific  performance  of  parol  contract 
relating  to  acquisition  of  interest  in  real 
estate,  such  as  contract  to  devise  land, 
may  be  enforced  in  equity,  notwith- 
standing this  section,  where  there  has 
been  part  performance  by  party  seeking 
relief.  White  v.  McKnight,  146  S.  C.  59, 
143  S.  E.  552,  59  A.  L.  R.  1297;  Baylor  v. 
Bath,  189  S.  C.  269.  1  S.  E.  (2d)  139. 

While  equity  will  compel  restoration 
of  money  paid  or  value  of  services  rend- 
ered on  faith  of  another's  performance 
of  engagements  under  parol  contract 
relating  to  real  estate,  which  is  not  en- 
forceable under  this  section,  action  at 
law  for  dam.ages  for  breach  of  such  con- 
tract cannot  be  maintained  because  of 
part  performance  by  plaintiff.  White  v. 
McKnight.  146  S.  C.  59,  143  S.  E.  552,  59 
A.   L.   R.   1297. 

A  will  devising  land  to  a  certain  per- 
son, without  reference  to  testator's  parol 
contract  to  do  so,  is  not  a  sufficient  writ- 
ten memorandum  or  note.  White  v.  Mc- 
Knight, 146  S.  C.  59,  143  S.  E.  552,  59  A. 
L.  R.  1297.  I 

Parol  agreement  for  lease  of  hunting 
privileges  on  land  is  within  the  statute 
of  frauds  as  "transaction  relating  to  real 
estate."  Palachucola  Club  v.  Withington, 
159  S.  C.  446,  157  S.  E.  621. 

The  term  "interest  in  land"  as  used 
in  the  statute  of  frauds  means  some  por- 
tion of  title  or  right  of  possession  and 
does  not  include  agreements  which  may 
affect  land  but  which  do  not  contem- 
plate transfer  of  any  title,  ownership 
or  possession.  Carter  v.  McCall,  193  S. 
C.  456,  8  S.  E.   (2d)   844. 

Under  statute  of  frauds  a  contract  un- 
der which  a  real  estate  broker  is  em- 
ployed for  purchase  or  sale  of  land  need 
not  be  in  writing  so  far  as  the  recovery 
of  compensation  is  concerned.  Carter  v. 
McCall,  193  S.  C.  456,  8  S.  E.  (2d)  844. 

Contract  of  employment  under  which 
broker  agreed  with  owner  to  negotiate 


sale  of  owner's  land  and  to  receive  for 
his  services  commission  on  sales  made, 
one-half  of  net  profit  and  one-half  of 
value  of  any  lot  remaining  unsold  after 
price  at  which  owner  purchased  land 
had  been  received,  was  not  within  sta- 
tute of  frauds  since  it  did  not  contem- 
plate the  transfer  to  broker  of  any  "in- 
terest in  land."  Carter  v.  McCall,  193 
S.   C.  456,   8  S.  E.   (2d)  844. 

A  party  who  had  right  under  oral  con- 
tract with  grantor  to  go  upon  lands  and 
cut  and  remove  sawmill  timber  there- 
from could  not  maintain  tort  action 
against  grantees  of  timber  for  cutting  it 
with  notice  of  his  rights,  since  under 
statute  prohibiting  the  bringing  of  an 
action  on  any  interest  in  lands,  unless 
agreement  on  which  action  is  based  is 
in  writing,  party  could  not  have  main- 
tained action  against  grantor  had  grantor 
cut  timber.  Walker  v.  Preacher,  185  S. 
C.  462;  194  S.  E.  868. 

A  will  is  not  a  sufficient  "memoran- 
dum" of  an  agreement  required  by  the 
statute  of  frauds  to  be  in  writing,  if  tes- 
tator afterwards  makes  a  later  and  dif- 
ferent will.— McMillan  v.  King,  193  S.  C. 
14,  7  S.  E.  (2d)  521. 

NOT  TO  BE  PERFORMED  IN  ONE 
YEAR. — An  alleged  oral  agreement  of 
a  landlord  to  construct  an  addition  to 
rented  premises  and  to  keep  it  in  proper 
repair  is  invalid  as  an  agreement  not  to 
be  performed  within  the  space  of  one 
year  within  the  statute  of  frauds.  Row- 
land v.  Bock,  150  S.  C.  490,  148  S.  E.  549. 
A  verbal  agreement  entered  into  on 
the  1st  of  July,  for  a  year's  services,  to 
commence  on  the  1st  of  the  following 
October,  is  within  the  statute  of  frauds, 
as  not  to  be  performed  within  one  year. 
Mendelsohn  v.  Banov,  57  S.  C.  147,  35 
S.  E.  499,  2  L.  R.  A.  (N.  S.)  739,  27  A.  L. 
R.  668. 

An  action  for  an  amount  advanced  by 
plaintiff  for  deceased  stockholder  of 
bank  upon  stockholder's  alleged  oral 
agreement  to  accept  the  bank  examin- 
er's scheme  for  continued  operation  of 
the  bank  which  required  payment  by 
the  stockholders  of  certain  amount  after 
all  suits  against  the  bank  were  ended 
was  not  outlawed  by  statute  of  frauds 
requiring  agreements  not  to  be  perform- 
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ed  within  a  year  to  be  in  writing.  Os- 
wald v.  Lawtin,  137  S.  C.  42;  196  S.  E. 
535. 

To  bring  contract  within  statute  of 
frauds  as  not  to  be  performed  within 
year,  there  must  generally  be  negation 
of  right  to  perform  it  within  year.  Mc- 
Gehee  v.  South  Carolina  Power  Co.,  187 
S.  C.  79;   196  S.  E.  538. 

Generally,  an  oral  employment  agree- 
ment, providing  for  its  continuance  dur- 
ing employee's  lifetime,  is  not  within 
statute  of  frauds  as  contract  not  to  be 
performed  within  year.  McGehee  v. 
South  Carolina  Power  Co.,  187  S.  C.  79; 
196  S.  E.  538,  repudiating  contrary  hold- 
ing in  Marshall  v.  Charleston  &  W.  C. 
Ry.  Co..   164  S.  C.  283,  162  S.  E.  348. 

Generally,  a  contract  for  permanent 
employment  is  not  within  statute  of 
frauds,  as  such  contract  is  deemed  pos- 
sible of  performance  wthin  year  after 
its  making.  McGehee  v.  South  Carolina 
Power  Co.,  187  S.  C.  79;  196  S.  E.  538. 

An  oral  contract  to  give  power  com- 
pany's injured  employee  a  job  with  it 
for  rest  of  his  life  or  as  long  as  he  did 
his  work  satisfactorily  was  contract  of 
employment  for  indefinite  period,  possi- 
ble of  performance  within  year  after  its 
making,  and  hence  not  within  statute  of 
frauds.  McGehee  v.  South  Carolina  Pow- 
er Co.,  187  S.  C.  79;  196  S.  E.  538. 

Promise  lo  pay  debt  of  another. — An 
oral  promise  to  sign  note  for  goods  sold 
and  charged  to  another  is  unenforceable 
as  "Collateral  promise  to  answer  for  an- 
other's debt."  Henderson  v.  Skinner,  146 
S.  C.  281,  143  S.  E.  875,  59  A.  L.  R.  174. 

Part  payment  does  not  take  promise  to 
pay  debt  of  another  out  of  the  statute. 
Milwee  v.  Jay,  47  S.  C.  430,  25  S.  E.  298, 
102  Am.  St.  Rep.  772,  38  L.  R.  A.  (N.  S.) 
579.  L.  R.  A.  1915B,  1028,  Ann.  Cas.  12A, 
11,  4  A.  L.  R.  260. 

Wherever  the  main  purpose  of  the 
promisor  is,  not  to  answer  for  another, 
but  to  subserve  some  purpose  of  his 
own,  his  promise  is  not  within  the  sta- 
tute, although  it  may  be  in  form  a  prom- 
ise to  pay  the  debt  of  another.  McCoy 
v.  Hydrick,  143  S.  C.  135,  141;  141  S.  E. 
174,  56  A.  L.  R.  953.  Price  v.  Bethea. 
167  S.  C.  380;  166  S.  E.  409. 

Verbal  extensions  of  other  contracts 
subcontractor  made  by  surety's  repre- 
sentative are  void  under  this  section. 
Standard  Ace.  Ins.  Co.  v.  Simpson,  64 
F.  (2d)  583. 

Oral  agreement  by  grantee  to  assume 
payment  of  mortgage  indebtedness  is  not 
within  the  statute.  Groce  v.  Jenkins,  28 
S.  C.  172,  5  S.  E.  352;  Allgood  v.  Spear- 
man, 125  S.  C.   131,  118  S.  E.  189. 

As  to  promise  to  pay  debt  of  another, 
where  main  purpose  of  promissor  is  to 
serve  purpose  of  his  own,  see  Turner  v. 
Lyles,  68  S.  C.  392,  397,  48  S.  E.  301.  126 
Am.  St.  Rep.  499,  Ann.  Cas.  12B,  222,  8 
A.  L.  R.  1202.  As  to  promise  to  pay  debt 
of  another  upon  forbearance  to  enforce 
of  liability  under  bond  of  road  grading 


immediately  an  existing  lien,  see  Ellis 
&  Co.  v.  Carroll,  68  S.  C.  376,  47  S.  E. 
679,  102  Am.  St.  Rep.  679,  126  Am.  St. 
Rep.  502,  Ann.  Cas.  13D,  319. 

For  other  cases,  see  Murrell  v.  Green- 
land, 1  Desaus.  332;  Stephens  v.  Winn,  3 
Brev.  17,  Ann.  Cas.  13B,  989;  Gunnels  v. 
Stewart,  3  Brev.  52;  Jones  v.  Ballard,  2 
Mill  113;  Hughes  v.  Creyon,  2  Mill  257, 
12  Am.  Dec.  663,  95  Am.  Dec.  263;  Ayer 
v.  Hav,  2  Mill  365,  12  Am.  Dec.  681,  95 
Am.  Dec.  260;  Pigott  v.  Siau,  1  N  &  McC. 
124,  Ann.  Cas.  13  D,  319;  Aiken  v.  Duren, 
2  N.  &  McC.  370,  Ann.  Cas.  12A,  1243; 
Caldwell  v.  McKain,  2  N.  &  McC.  555, 
Ann.  Cas.  12A,  1243;  Leland  v.  Creyon,  1 
McC.  100,  10  Am.  Dec.  654,  95  Am.  Dec. 
260;  McBride  v.  Watts.  1  McC.  384,  138 
Am.  St.  Rep.  446,  52  L.  R.  A.  699;  Mease 
v.  Wagner,  1  McC.  395.  33  L.  R.  A.  662,  6 
L.  R.  A.  (N.  S.)  918;  Madden  v.  McCray, 

1  McC.  486,  Ann.  Cas.  12B,  447;  Atkinson 
v.  Barfield,  1  McC.  575,  Ann.  Cas.  13D. 
319;  Boyce  v.  Owens,  2  McC.  208,  13  Am. 
Dec.  711,  95  Am.  Dec.  262,  Ann.  Cas.  13D, 
322;  Lecat  v.  Tavel,  3  McC.  158,  60  Am. 
St.  Rep.  434,  Ann.  Cas.  13B,  989;  Barn- 
stine  v.  Eggart,  3  McC.  162,  15  Am.  Dec. 
625,  95  Am.  Dec.  263;  Caston  v.  Moss.  1 
Bail,  14;  Roche  v.  Chaplin,  1  Bail.  419, 
33   L.  R.   A.  360;   McMorris  v.   Herndon, 

2  Bail,  56,  21  Am.  Dec.  515.  62  Am.  Dec. 
490,  53  L.  R.  A.  372,  Ann.  Cas.  12A.  1243, 
17  A.  L.  R.  1361;  Aiken  v.  Cheese- 
borough,  1  Hill  172;  Cohen  v.  Hart,  2 
Hill  304,  Ann.  Cas.  12B,  447;  Corbett  v. 
Cochran,  3  Hill  41,  30  Am.  Dec.  348,  66 
Am.  Dec.  350.  95  Am.  Dec.  261,  L.  R.  A. 
1918B.  115;  Fyler  v.  Givens,  3  Hill  48, 
Ann.  Cas.  13B,  989;  Corbett  v.  Cochran, 
Riley  44,  66  Am.  Dec.  350;  Fyler  v.  Giv- 
ens, Riley  56;  Richardson  v.  Richardson, 

1  McM.  280;  Pope  v.  Fort,  2  McM.  60; 
Bronson  v.  Stroud,  2  McM.  372;  Simpson 
v.  Nance,  1  Speers  4,  Ann.  Cas.  12B,  449; 
Strohecker  v.  Cohen,  1  Speers  349,  26 
L.  R.  A.  620;  Savage  v.  Kinloch,  Speers' 
Eq.  464,  102  Am.  St.  Rep.  243;  Kmloch 
v.  Brown.  2  Speers  284,  52  L.  R.  A.  690, 
15  L.  R.  A.  (N.  S.)  221;  Bird  v.  Muhlin- 
brink,  1  Rich.  199,  44  Am.  Dec.  247,  79 
Am.  Dec.  233,  54  Am.  Rep.  170,  14  L.  R. 
A.  232,  11  L.  R.  A.  (N.  S.)  651,  30  L.  R. 
A.  (N.  S.)  322;  Dunpal  v.  Thorne,  1 
Rich.  213,  107  Am.  St.  Rep.  869,  21  L.  R. 
A.  229,  Ann.  Cas.  13D,  319;  Kinloch  v. 
Brown,  1  Rich.  223,  52  L.  R.  A.  690; 
Thomas  v.  Croft,  2  Rich.  113,  44  Am. 
Dec.  279,  105  Am.  St.  Rep.  511,  Ann.  Cas. 
16A,  975:  Antonio  v.  Clissey,  3  Rich.  201; 
Durham  v.  Arledge,  1  Strob.  5,  47  Am. 
Dec.  544,  63  Am.  Dec.  416,  95  Am.  Dec. 
251;  Tindal  v.  Touchberry,  3  Strob.  177, 
49.  Am.  Dec.  637,  66  Am.  Dec.  350,  95  Am. 
Dec.  258,  Ann.  Cas.  13D,  319;  Hindman 
v.  Langford,  3  Strob.  207,  Ann.  Cas.  13D, 
319;  Taylor  v.  Drake,  4  Strob.  431,  53 
Am.  Dec.  680,  95  Am.  Dec.  254;  Hill  v. 
Smith,  12  Rich.  698;  Griffin  v.  Rembert, 

2  S.  C.  410,  Ann.  Cas.  13A,  1042,  1  A.  L. 
R.  862;  Williams  v.  Caldwell,  4  S.  C. 
100;  Black  v.  White,  13  S.  C.  37,  102  Am. 
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St.  Rep.  762,  25  L.  R.  A.  (N.  S.)  809,  26 
L.  R.  A.  (N.  S.)  412;  Duncan  v.  Heller, 
13  S.  C.  94,  95,  16  L.  R.  A.  (N.  S.)  368, 
379;  Felder  v.  Walker,  24  S.  C.  596,  L. 
R.  A.  1918C,  546:  Robertson  v.  Hunter, 
29  S.  C.  9,  6  S.  E.  850.  15  L.  R.  A.  (N. 
S.)  217;  Oliver  v.  Duval,  32  S.  C.  273,  10 
S.  E.  1070:  Willoughby  v.  City  Council, 
51  S.  E.  462.  29  S.  E.  242;  Speer  v. 
Meschine,  46  S.  C.  505,  24  S.  E.  329. 

Contract  for  sale  of  goods. — A  contract 
for  the  sale  of  goods  is  within  this  sec- 
tion and  the  section  following,  where 
the  statement  for  an  order  for  goods  was 
written  by  the  seller's  salesman  several 
days  after  his  conversation  with  the 
buyer  and  out  of  the  buyer's  presence, 
and  where  the  subsequent  letters  of  the 
buyer  did  not  refer  to  the  goods  as  or- 
dered through  the  seller's  salesman.  At- 
lanta Casket  Co.  v.  Ouzts,  115  S.  C.  219, 
105  S.  E.  344. 

Contract  for  the  sale  of  stock  there- 
after to  be  issued  by  a  corporation  is 
not  within  the  statute  of  frauds.  Gadsden 
v.  Lance,  McMullan's  Equity  87,  37  Am. 
Dec,  548.  Florence  Printing  Co.  v.  Par- 
nell,  178  S.  C,  119;  182  S.  E.,  313. 

Agreement  by  two  stockholders  to 
equalize  their  stock  holdings  in  corpor- 
ation held  not  within  statute  of  fraud. 
Florence  Printing  Co.  v.  Parnell,  178 
S.  C.   119;  182  S.  E.  313. 

Where  a  party  to  a  contract  within 
statute  of  fraud  induces  the  other  to 
waive  some  provision  thereof  upon 
which  he  is  entitled  to  insist  and  to 
change  his  position  to  his  disadvantage 
with  respect  thereto,  the  party  so  acting 
will  be  estopped  to  claim  the  benefit  of 
the  statute.  Florence  Printing  Co.  v.  Par- 
nell. 173  S.  C,  119;  182  S.  E.,  313. 

The  statute  does  not  apply  except  in 
such  cases  where  the  contract  cannot 
possibly  be  performed  within  the  year. 
Florence  Printing  Co.  v.  Parnell,  178  S. 
C,  119:  182  S.  E.,  313. 

Agreement  io  secure  against  loss  on 
loans.  —  A  lawyer's  oral  agreement  to 
secure  client  against  loss  on  loans  made 
through  him  is  void  under  this  section. 
McCoy  v.  Hvdrick,  143  S.  C.  135;  141  S. 
E.  174,  56  A.  L.  R.  953. 

Lease  agreement.  —  A  defense  that 
lease  agreement  was  voidable  under 
this  section  is  not  available  to  a  tenant, 
who  had  had  use  of  the  premises,  in 
an  action  for  rent  and  on  bond  given 
in  distress  proceeding,  notwithstanding 
§  8807.  Coe  v.  Burrell,  136  S.  C.  410.  134 
S.  E.  373. 

Auctioneer's  memorandum  on  sale  of 
land. — Where  land  was  sold  under  an  or- 
der of  court  in  a  partition  action,  the 
auctioneer  who  made  the  sale  was  the 
agent  of  both  seller  and  purchaser  and 
his  entry  of  lots  sold,  amount  of  bid, 
terms  of  sale,  and  name  of  purchaser  in 
his  book  was  a  sufficient  compliance 
with  this  section.  Parrott  v.  Dickson,  151 
S.  C.  114,  148  S.  E.  704,  63  A.  L.  R.  965. 

Auctioneer's  sworn  testimony  that  he 


entered  lot  numbers,  amount  bid  at  judi- 
cial sale,  terms,  and  purchaser's  name 
in  book,  being  uncontroverted,  must  be 
assumed  to  be  true.  Parrott  v.  Dickson, 
151  S.  C.  114,  148  S.  E.  704,  63  A.  L.  R. 
965. 

Admissibility  of  evidence. — Testimony 
is  admissible  to  prove  that  a  contract  al- 
leged as  made  on  or  "about"  December 
24,  covering  employment  for  one  year 
from  the  following  January,  was  later 
confirmed  so  as  to  be  within  this  section. 
Crosby  v.  Bradley,  142  S.  C.  386;  140 
S.  E.  702. 

Jury  questions.  —  Whether  liability  is 
original  or  collateral  is  a  question  of  fact 
for  the  jurv.  Farmers'  Bank  v.  Eledge, 
126  S.  C.  517,  120  S.  E.  362. 

A  pleading  as  admission  in  writing. — 
A  pleading  admitting  a  parol  agreement 
which  is  within  the  statute  of  frauds 
may  constitute  a  sufficient  writing  with- 
in the  statute  so  as  to  enable  the  court 
to  enforce  the  contract,  if  the  pleading 
is  sufficiently  definite  and  signed  by  the 
party  to  be  charged  or  by  his  agent  or 
attorney  on  his  behalf.  Walker  v.  Preach- 
er, 188  S.  C.  431;  199  S.  E.  675. 

The  protection  afforded  by  the  statute 
of  frauds  is  a  personal  privilege  of  the 
parties  to  the  agreement,  and  may  be 
waived  by  them.  Code  1932,  §  7044.— 
Walker  v.  Preacher,  188  S.  C.  431;  199 
S.  E.  675. 

Recovery  in  quantum  meruit. — It  is 
generally  held  that  one  who  has  per- 
formed labor  and  services  under  a  con- 
tract which  cannot  be  enforced  because 
within  the  statute  of  frauds,  and  which 
has  been  repudiated  by  the  other  party 
thereto,  may  recover  for  such  services 
upon  a  quantum  meruit.  Riddle  v. 
George,  181  S.  C.  361;  187  S.  E.  524; 
Carter  v.  Brown,  3  S.  C.  298. 

Part  performance.  —  The  doctrine  of 
"part  performance"  as  ground  for  en- 
forcing oral  agreement  to  convey  or 
devise  land  is  founded  largely  on  the 
doctrine  of  estoppel,  and  on  the  equita- 
ble purpose  to  prevent  a  contractor  un- 
der oral  agreement  from  getting  the 
pecuniary  benefits  of  an  agreement  to 
convey  without  carrying  out  the  agree- 
ment, and  preventing  the  imposition  of 
serious  loss  to  purchaser  who  has  paid 
or  expended  money  in  reliance  on  oral 
agreement. — McMillan  v.  King,  193  S. 
C.  14;  7  S.  E.  (2d)  521. 

To  authorize  enforcement  of  oral 
agreement  to  convey  on  ground  of  part 
performance,  the  agreement  itself  and 
also  the  evidence  of  part  performance 
must  be  established  by  clear  and  con- 
vincing testimony,  and  should  be  alleged 
at  least  with  definiteness  and  clarity 
when  sufficiency  of  the  complaint  is  test- 
ed by  demurrer. — McMillan  v.  King,  193 
S.  C.  14;  7  S.  E.  (2d)  521. 

Where  complaint  does  not  allege 
whether  contract  oral  or  written.  — 
Where  a  complaint  involving  a  contract 
that  comes  within  statute  of  frauds  fails 
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to  show  whether  the  contract  is  written 
or  oral,  there  is  no  ground  for  demur- 
rer, because  it  will  be  assumed  that  the 
contract  is  in  the  proper  form,  but  where 
the  complaint  shows  on  its  face  that 
such  contract  is  not  in  writing,  its  legali- 
ty and  enforceability  are  properly  raised 
by  demurrer. — McMillan  v.  King,  193  S. 
C.  14;  7  S.  E.  (2d)  521. 

As  lo  what  shall  constitute  a  sufficient 
writing  of  the  agreement,  see  Davis  v. 
Robertson,  1  Mill  71,  12  Am.  Dec.  611, 
Ann.  Cas.  16E,  173;  Isaac  v.  McGrath,  1 
N.  &  McC.  563,  L.  R.  A.  1916F,  72,  L.  R. 
A.  1917C,  203,  3  A.  L.  R.  27;  Douglass  v. 
Spears,  2  N.  &  McC.  207,  7  Am.  Dec.  493, 
10  Am.  Dec.  588.  30  Am.  Dec.  116,  55  Am. 
Dec.  344,  25  Am.  Rep.  544,  28  L.  R.  A. 
(N.  S.)  699;  Meadows,  v.  Meadows,  3 
McC.  458,  15  Am.  Dec.  645,  26  Am.  Dec. 
661,  Ann.  Cas.  12D,  1073,  28  A.  L.  R. 
1120;  Anderson  v.  Chick,  Bail.  Eq.  118,  27 
Am.  Dec.  745,  96  Am.  Dec.  271,  3  L.  R. 
A.  (N.  S.)  797;  McMorris  v.  Herndon,  2 
Bail.  56,  21  Am.  Dec.  515,  62  Am.  Dec. 
490.  53  L.  R.  A.  372,  Ann.  Cas.  12A,  1243, 
17  A.  L.  R.  1316;  Rogers  v.  Collier.  2  Bail. 
581,  23  Am.  Dec.  153,  31  Am.  Dec.  614, 
66  Am.  Dec.  350,  68  Am.  Dec.  179,  95  Am. 
Dec.  257,  98  Am.  Dec.  956,  Ann.  Cas.  13D, 
319;  Trustees  v.  Wiley,  2  Hill  Eq.  584,  30 
Am.  Dec.  386,  67  Am.  Dec.  99,  131  Am. 
St.  Rep.  486,  69  L.  R.  A.  681,  8  L.  R.  A. 
(N.  S.)  736,  Ann.  Cas.  12D.  1070,  23  A.  L. 
R.  932,  27  A.  L.  R.  617;  Fyler  v.  Givens, 
3  Hill  48,  Ann.  Cas.  13B,  989;  Fyler  v. 
Givens,  Rilev  56;  Woodward  v.  Pickett, 
Dud.  30.  35  Am.  Rep.  703,  60  Am.  St.  Rep. 
434,  Ann.  Cas.  12A,  1243,  Ann.  Cas.  13B, 
989;  Carter  v.  Bennett,  Dud.  142;  Toomer 
v.  Dawson,  Chev.  68;  Secrist  v.  Twitty,  1 
McM.  255;  Entz  v.  Mills,  1  McM.  453, 
Ann.  Cas.  12D,  1073,  28  A.  L.  R.  1120; 
Hatcher  v.  Hatcher,  McM.  Eq.  311,  3  L. 
R.  A.  (N.  S.)  810;  Draper  v.  Pattani,  2 
Speers  292;  Savage  v.  Kinloch,  Speers' 
Eq.  464,  102  Am.  St.  Rep.  243;  Cristie  v. 
Simoson,  1  Rich.  407;  Elfe  v.  Gadsden,  2 
Rich.  373.  102  Am.  St.  Rep.  242,  L.  R.  A. 
1917E,  900:  Brown  v.  Brown,  1  Strob.  Eq. 
363:  Sams  v.  Fripp,  10  Rich.  Eq.  447,  7 
Am.  Dec.  493.  28  L.  R.  A.  (N.  S.)  696; 
Hyde  v.  Cooper,  13  Rich.  Eq.  250,  26 
Am.  Dec.  667,  27  Am.  Dec.  745;  Griffin  v. 
Rembert,  2  S.  C.  410,  Ann.  Cas.  13A, 
1042,  1  A.  L.  R.  862;  Mims  v.  Chandler, 
21  S.  C.  480,  492,  3  L.  R.  A.  (N.  S.)  807; 
Humbert  v.  Brisbane,  25  S.  C.  506,  1  S.  E. 
5.  21  L.  R.  A.  325,  L.  R.  A.  1916C.  499, 
509,  1130;  Boozer  v.  Teague,  27  S.  C.  348, 
3  S.  E.  551,  22  Am.  St.  Rep.  777,  3  L.  R. 
A.  (N.  S.)  807,  7  L.  R.  A.  (N.  S.)  408,  45 
L.  R.  A.  (N.  S.)  589;  Groce  v.  Jenkins,  28 
S.  C.  172.  5  S.  E.  352;  Kennedy  v.  Gram- 
ling.  33  S.  C.  367,  11  S.  E.  1081,  26  Am. 
St.  Rep.  676;  Willis  v.  Hammond,  41  S. 
C.   153,   19  S.  E.  310. 

As  to  contracts  not  to  be  performed 
within  a  year,  see  Gee  v.  Hicks,  Rich. 
Eq.  Ca.  5.  17  Am.  Dec.  274,  138  Am.  St. 
Rep.  610.  L.  R.  A.  1916D,  890:  Thompson 
v.  Gordon,  3  Strob.  196,  93  Am.  Dec.  86, 


71  Am.  St.  Rep.  186,  198.  138  Am.  St. 
Rep.  603,  25  L.  R.  A.  271;  Compton  v. 
Martin,  5  Rich.  14,  52  Am.  Dec.  678.  15 
L.  R.  A.  (N.  S.)  321;  Gadsden  v.  Lance. 
McM.  Eq.  87,  92,  37  Am.  Dec.  548,  47 
Am.  Dec.  322,  66  Am.  Dec.  722,  138  Am. 
St.  Rep.  599,  19  L.  R.  A.  (N.  S.)  875,  14 
A.  L.  R.  395;  Jones  v.  McMichael,  12 
Rich.  176,  69  Am.  St.  Rep.  414,  115  Am. 
St.  Rep.  424,  138  Am.  St.  Rep.  598,  15 
L.  R.  A.  (N.  S.)  314,  18  L.  R.  A.  (N.  S.) 
973,  1009,  L.  R.  A.  1918E,  914;  Carter  v. 
Brown,  3  S.  C.  298,  L.  R.  A.  1916D,  890; 
Walker  v.  Wilmington,  etc.,  R.  Co.,  26  S. 
C.  80.  1  S.  E.  366,  138  Am.  St.  Rep.  607, 

25  L.'R.  A.  50;  Duckett  v.  Poole,  33  S.  C. 
238,  11  S.  E.  689,  2  L.  R.  A.  (N.  S.)  739,  5 
L.  R.  A.  (N.  S.)  1099,  L.  R.  A.  1915A,  821, 
7  A.  L.  R.  306,  27  A.  L.  R.  668;  Wise  v. 
Wise,  60  S.  C.  426,  38  S.  E.  794,  100  Am. 
St.  Rep.  775,  38  L.  R.  A.  (N.  S.)  961,  49 
L.  R.  A.  (N.  S.)  91,  Ann.  Cas.  13D,  1135, 
6  A.  L.  R.  8,  47.  69;  Hillhouse  v.  Jennings, 
60  S.  C.  392,  38  S.  E.  596,  30  L.  R.  A.  (N. 
S.)  266,  42  L.  R.  A.  (N.  S.)  651,  49  L. 
R.  A.  (N.  S.)  823;  Turnipseed  v.  Sirrine, 
57  S.  C.  559,  35  S.  E.  757.  76  Am.  St.  Rep. 
580,  102  Am.  St.  Rep.  241,  27  L.  R.  A.  (N. 
S.)  513,  Ann.  Cas.  14A,  401:  Alexander  v. 
McDaniel,  56  S.  C.  252,  34  S.  E.  405,  25 
L.  R.  A.  (N.  S.)  1201. 

As  to  contract  for  sale  of  land,  see 
Denton  v.  McKenzie,  1  Desaus.  289,  1 
Am.  Dec.  664,  40  Am.  Dec.  211,  65  Am. 
Dec.  159,  102  Am.  St.  Rep.  236,  33  L.  R. 
A.  (N.  S.)  837,  1  A.  L.  R.  117;  Givens  v. 
Calder,  2  Desaus.   171,  2  Am.  Dec.   686, 

26  Am.  Dec.  661,  27  Am.  Dec.  745,  41  Am. 
Dec.  196,  53  Am.  Dec.  540,  78  Am.  St. 
Rep.  650,  49  L.  R.  A.  (N.  S.)  28:  Hutchin- 
son v.  Hutchinson,  4  Desaus.  77,  99  Am. 
Dec.  397;  Cosack  v.  Descoudres,  1  McC. 
425,  7  Am.  Dec.  493,  10  Am.  Dec.  681,  26 
Am.  Dec.  6,  62,  28  L.  R.  A.  (N.  S.)  698; 
Howell  v.  Howell,  Harp.  Eq.  156,  158,  15 
L.  R.  A.  (N.  S.)  400;  Cornwell  v.  Spence, 
Harp,  Eq.  258,  18  L.  R.  A.  (N.  S.)  1171; 
Smith  v.  Smith,  1  Rich.  Eq.  130.  27  Am. 
Dec.  745.  53  Am.  Dec.  540,  3  L.  R.  A.  (N. 
S.)  797;  Schmidt  v.  Gatewood,  2  Rich. 
Eq.  162,  14  Am.  Dec.  278.  20  L.  R.  A.  548; 
Poag  v.  Sandifer,  5  Rich.  Eq.  170,  3  L. 
R.  A.  (N.  S.)  807,  49  L.  R.  A.  (N.  S.)  23, 
Ann.  Cas.  12D,  50;  Cox  v.  Cox,  5  Rich. 
Eq.  365.  42  L.  R.  A.  (N.  S.)  1210;  John- 
son v.  La  Motte,  6  Rich.  Eq.  347,  351, 
90  Am.  Dec.  270,  20  L.  R.  A.  548:  Church 
v.  Farrow,  7  Rich.  Eq.  378.  15  Am.  Dec. 
63,  27  Am.  Dec.  745,  53  Am.  Dec.  543, 
128,  Am.  St.  Rep.  395,  28  L.  R.  A.  (N.  S.) 
696.  32  L.  R.  A.  (N.  S.)  125:  Lee  v.  Lee, 
11  Rich.  Eq.  574.  39  L.  R.  A.  (N.  S.)  920; 
Hvde  v.  Cooper,  13  Rich.  Eq.  250.  26  Am. 
Dec.  667,  27  Am.  Dec.  745:  Garrett  v. 
Malone,  8  Rich.  335,  102  Am.  St.  Rep. 
234;  Davis  v.  Moore,  9  Rich.  215,  32  Am. 
Dec.  130,  53  Am.  Dec.  541,  3  L.  R.  A.  (N. 
S.)  817;  Trammell  v.  Trammell.  11  Rich. 
471,  49  L.  R.  A.  501,  44  L.  R.  A.  (N.  S.) 
568;  Jones  v.  McMichael,  12  Rich.  176, 
69  Am.  St.  Rep.  414,  115  Am.  St.  Rep. 
424,  138  Am.  St.  Rep.  598,  15  L.  R.  A.  (N. 
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S.)  314,  18  L.  R.  A.  (N.  S.)  973,  1009,  L.  R. 
A.  1918E,  914;  Wetmore  v.  Rhett,  12  Rich. 
565:  Billings  v.  Clinton,  6  S.  C.  90,  102,  51 
Am.  Dec.  759,  23  A.  L.  R.  1513,  1547;  Hill 
v.  Smith,  12  Rich.  698;  Lyles  v.  Kirk- 
patrick,  9  S.  C.  265,  267,  88  Am.  St.  Rep. 
705,  46  L.  R.  A.  (N.  S.)  516;  Coleman  v. 
Chester,  14  S.  C.  286,  75  Am.  Dec.  728, 
102  Am.  St.  Rep.  247;  Harrison  v.  Bailey, 
14  S.  C.  334.  82  Am.  Dec.  428,  16  L.  R.  A. 
745:  Conev  v.  Timmons,  16  S.  C.  378,  3 
L.  R.  A.  (N.  S.)  798;  Mims  v.  Chandler, 
21  S.  C.  480,  3  L.  R.  A.  (N.  S.)  807;  Nes- 
bitt  v.  Cavender,  27  S.  C.  1,  2  S.  E.  702, 
L.  R.  A.  1916B,  160.  Ann.  Cas.  17C,  977; 
Boozer  v.  Teague,  27  S.  C.  348,  3  S.  E. 
551.  22  Am.  St.  Rep.  777,  3  L.  R.  A.  (N. 
S.)  807,  7  L.  R.  A.  (N.  S.)  408,  45  L.  R. 
A.  (N.  S.)  589;  Martin  v.  Patterson,  27  S. 
C.  621,  2  S.  E.  859;  Hunter  v.  Mills,  29  S. 
C.  72,  6  S.  E.  907,  29  Am.  St.  Rep.  48,  40 


L.  R.  A.  (N.  S.)  545;  Charles  v.  Byrd,  29 
S.  C.  544,  8  S.  E.  1,  17  L.  R.  A.  271,  3  L. 
R.  A.  (N.  S.)  809,  14  L.  R.  A.  (N.  S.)  1204, 
25  A.  L.  R.  793,  836;  Shuford  v.  Shingler, 

30  S.  C.  612,  8  S.  E.  799;  Lamar  v  Wright, 

31  S.  C.  60,  9  S.  E.  736;  Rhode  v.  Tuten, 
34  S.  C.  496,  13  S.  E.  676,  L.  R.  A.  1917B, 
1072;  Dixon  v.  Hockady,  36  S.  C.  60,  15 
S.  E.  342;  Davis  v.  Pollock,  36  S.  C.  544, 
15  S.  E.  718;  Coleman  v.  Curtis,  36  S.  C. 
607,  15  S.  E.  709,  16  S.  E.  770. 

Miscellaneous  references. — As  to  con- 
tract bv  executor  or  administrator,  see 
Harrelf  v.  Witherspoon,  3  McC.  486,  Ann. 
Cas.  13C,  396.  As  to  agreement  as  to  pur- 
chase at  iudicial  sale,  chilling  bids,  see 
Jarrot  v.  Kuker,  78  S.  C.  510,  59  S.  E.  533. 
As  to  tenancy  after  termination  of  parol 
lease,  see  Matthews  v.  Hipp,  66  S.  C.  162, 
44  S.  E.  577,  42  L.  R.  A.  (N.  S.)  653. 


§  7045.  Contracts  for  sale  of  goods  for  fifty  dollars  or  more — when  valid. — 
No  contract  for  the  sale  of  any  goods,  wares  and  merchandise  for  the  price 
of  fifty  dollars  or  upwards  shall  be  allowed  to  be  good  except  the  buyer 
shall  accept  part  of  the  goods  so  sold  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized. 

1932  Code,  §  7045;  Civ.  C.  '22,  §  5517;  Civ.  C.  '12,  §  3738;  Civ.  C.  '02,  §  2653;  G.  S. 
2020;  R.  S.  2152. 

a  contract  for  sale  of  goods.  But  if  it  is, 

payment  of  $500  to  plaintiff  by  bank 
takes  it  out  of  the  statute  by  part  per- 
formance. G.  H.  Crawford  Co.  v.  Dixon, 
22  F.   S.   636. 

Part  performance.  —  Fact  that  two 
principal  stockholders  of  corporation  on 
buying  out  third  stockholder  divided 
profits  equally  between  them  is  sufficient 
part  performance  to  take  agreements  be- 
tween them  for  equalizing  their  stock 
ownership  out  of  the  statute  of  frauds. 
Florence  Printing  Co.  v.  Parnell,  178 
S.  C.   119,   182  S.  E.  313. 

Estoppel. — Party  who  orally  extends 
time  for  performance  of  written  contract 
within  statute  of  frauds  will  be  estopped 
to  claim  benefit  of  statute  where  other 
party  acting  in  reliance  on  extension 
failed  to  exercise  rights  as  provided  in 
written  contract.  Florence  Printing  Co. 
v.  Parnell,  178  S.  C.  119;  182  S.  E.  313. 

Delivery  of  policy  removes  transaction 
from  statute.  —  The  delivery  of  a  life 
policy  at  the  time  of  making  an  alleged 
oral  agreement  for  extension  of  time  for 
payment  of  premium  removed  the  trans- 
action from  the  statute  of  frauds.  Gal- 
phin  v.  Pioneer  Life  Ins.  Co.,  157  S.  C. 
469.  154  S.  E.  855. 

Sufficient  memoranda  of  sale  of  stock 
is  made  by  a  broker's  scratch  pad  mem- 
orandum and  letter  from  customer  when 
informed  of  sale.  Kirkpatrick  v.  Harde- 
man, 118  S.  C.  146,  110  S.  E.   119. 


Broker  may  be  agent  of  buyer  and 
purchaser.  A.  M.  Law  &  Co.  v.  Cleve- 
land, 172  S.  C.  200,  173  S.  E.  638. 

Contract  for  sale  of  stock  to  be  sub- 
sequently issued  by  corporation  is  not 
within  statute  of  frauds.  Florence  Print- 
ing Co.  v.  Parnell,  178  S.  C.  119,  182  S. 
E.  313. 

Sale  of  existing  corporate  stock  comes 
within  provision  of  this  statute.  Beck- 
roge  v.  South  Carolina  Public  Service 
Co.,  185  S.  C.  210;  193  S.  E.  315. 

But  Agreement  whereby  a  person  in- 
ducing a  sale  of  stock  not  personally 
owned  by  him  promises  to  buy  it  back 
from  the  buyer  under  specified  condi- 
tions is  not  within  the  provision  of  this 
statute.  Beckroge  v.  South  Carolina  Pub- 
lic Service  Co.,  185  S.  C.  210;  193  S.  E. 
315. 

An  alleged  parol  agreement  whereby 
utility  company  contemporaneously, 
with  sale  of  stock  of  corporation  of  which 
utility  was  a  constituent,  agreed  to  buy 
back  stock  from  buyer,  was  a  part  of 
the  consideration  of  the  executed  con- 
tract of  sale,  and  hence  not  within  the 
provision  of  statute  of  frauds  requiring 
contracts  for  sale  of  goods  for  $50  or  up- 
wards to  be  good,  to  be  in  writing,  and 
signed  by  the  parties  to  be  charged. 
Beckroge  v.  South  Carolina  Public  Ser- 
vice Co.,  185  S.  C.  210;  193  S.  E.  315. 

Contract  by  bank  to  buy  bonds  for 
joint  account  of  itself  and  plaintiff  is  not 
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See  generally,  Barr  v.  Satcher,  72  S.  C. 
35,  51,  S.  E.  530;  Turnipseed  v.  Sirrine, 
57  S.  C.  559,  35  S.  E.  757,  758,  76  Am.  St. 
Rep.  580,  102  Am.  St.  Rep.  241,  27  L.  R. 
A.  (N.  S.)  513,  Ann.  Cas.  14A,  401;  Smith 
v.  Evans,  36  S.  C.  69,  15  S.  E.  344,  4  A. 
L.  R.  914;  Woods  v.  Cramer,  34  S.  C.  508, 
13  S.  E.  660,  52  L.  R.  A.  250,  42  L.  R.  A. 
(N.  S.)  686,  Ann.  Cas.  13A,  615,  29  A.  L. 
R.  63;  Melehers  v.  Springs,  33  S.  C.  279, 
11  S.  E.  788;  Louisville  Asphalt  Varnish 
Co.  v.  Lorick,  29  S.  C.  533,  8  S.  E.  8,  2 
L.  R.  A.  212;  Bulwinkle  v.  Cramer,  27 
S.  C.  376,  3  S.  E.  776,  13  Am.  St.  Rep. 
645,  102  Am.  St.  Rep.  609,  14  L.  R.  A. 
493,  22  L.  R.  A.  188;  Surber  v.  Pullin,  1 


S.  C.  273,  74  Am.  Dec.  659;  Barbour  v. 
Disher,  11  Rich.  347;  Wolf  v.  Sharp,  10 
Rich.  60:  Winship  v.  Buzzard,  9  Rich. 
103;  Taylor  v.  Drake,  4  Strob.  431,  53 
Am.  Dec.  630,  95  Am.  Dec.  254;  Thomp- 
son v.  Gordon,  3  Strob.  196,  93  Am.  Dec. 
86,  71  Am.  St.  Rep.  186,  198,  138  Am.  St. 
Rep.  603,  25  L.  R.  A.  271;  Gadsden  v. 
Lance,  McM.  Eq.  87,  37  Am.  Dec.  548,  47 
Am.  Dec.  322,  66  Am.  Dec.  722,  138  Am. 
St.  Rep.  599,  19  L.  R.  A.  (N.  S.)  875,  14 
A.  L.  R.  395;  Toomer  v.  Dawson,  Chev. 
68;  Jackson  v.  Watts,  1  McC.  288,  49  Am. 
Dec.  339,  4  A.  L.  R.  915. 

Applied    in    Thompson    v.    Thompson, 
141  S.  C.  56;  139  S.  E.  182. 


§  7046.  Parol  gifts. — No  parol  gift  of  any  chattel  shall  be  valid  against 
subsequent  creditors  or  purchasers  or  mortgagees,  except  where  the  donee 
shall  live  separate  and  apart  from  the  donor,  and  actual  possession  shall,  at 
the  time  of  the  gift,  be  delivered  to  and  remain  and  continue  in  the  donee, 
his  or  her  executors,  administrators,  or  assigns. 

1932  Code,  §  7046;  Civ.  C.  '22,  §  5518;  Civ.  C.  '12,  §  3739;  Civ.  C.  '02,  §  2654;  G.  S. 
2021;  R.  S.  2153;  1833  (6)  483. 


See  generally,  Bennett  v.  Cook,  28  S. 
C.  353,  6  S.  E.  28,  L.  R.  A.  1916E,  292,  1 
A.  L.  R.  1242;  Sprouce  v.  Littlejohn,  22 
S.  C.  358,  360,  L.  R.  A.  1916E,  291;  Blake 
v.  Jones,  Bail.  Eq.  141,  21  Am.  Dec.  530, 
36  Am.  Dec.  182,  51  Am.  Dec.  362,  3  Am. 
St.  Rep.  741,  34  Am.  St.  Rep.  207,  30  L. 
R.  A.  318,  L.  R.  A.  1916E,  290;  Hatton  v. 
Banks,  1  N.  &  McC.  221,  28  L.  R.  A.  (N. 


S.)  36,  L.  R.A.  1915B,  292;  Reid  v.  Col- 
cock,  1  N.  &  McC.  592,  9  Am.  Dec.  729, 
15  Am.  Dec.  151,  44  Am.  Dec.  707,  51  Am. 
Dec.  362,  24  Am.  St.  Rep.  796,  49  L.  R. 
A.  (N.  S.)  424,  L.  R.  A.  1916E,  291; 
A  vaunt  v.  Sweet,  2  Bay  528;  Johnson  v. 
Dillard,  1  Bay  232,  Ann.  Cas.  18C,  820; 
Steel  v.  McKnight,  1  Bay  64,  2  Am.  St. 
Rep.  806. 


§  7047.  Parol  and  unrecorded  reservations  in  personal  property  by  ven- 
dors and  bailors — exceptions. — Every  agreement  between  the  vendor  and 
vendee,  bailor  or  bailee  of  personal  property,  whereby  the  vendor  or  bailor 
shall  reserve  to  himself  any  interest  in  the  same,  shall  be  null  and  void  as 
to  subsequent  creditors  (whether  lien  creditors  or  simple  contract  cred- 
itors) or  purchasers  for  valuable  consideration  without  notice,  unless  the 
same  be  reduced  to  writing  and  recorded  in  the  manner  now  provided  by 
law  for  the  recording  of  mortgages;  but  nothing  herein  contained  shall 
apply  to  livery  stable  keepers,  inn  keepers,  or  any  other  persons  letting  or 
hiring  property  for  temporary  use  or  for  agricultural  purposes,  or  de- 
positing such  property  for  the  purpose  of  repairs  or  work  or  labor  done 
thereon,  or  as  a  pledge  or  collateral  to  a  loan. 

1932  Code,  §  7047;  Civ.  C.  '22,  §  5519;  Civ.  C.  '12,  §  3740;  Civ.  C.  '02,  §  2655;  G.  S. 
2022;  R.  S.  2154;  1843  (11)  256;  1882  (18)  35;  1894  (21)  814;  1910  (26)  747;  1911  (27)  137. 


In  general. — This  section  is  no  longer 
confined  to  verbal  agreements,  but  ex- 
tends to  every  agreement,  and  it  covers 
agreements  between  bailor  and  bailee, 
as  those  between  vendor  and  vendee, 
and  all  such  agi'eements  must  be  reduced 
to  writing  and  recorded  like  mortgages 
in  order  to  make  them  valid  against  the 
claims  of  subsequent  creditors  or  pur- 
chasers for  valuable  consideration  with- 
out notice.  Andrews  v.  Hurst,  163  S.  C. 
86;   161  S.  E.  331. 

Where  one  does  not  protect  himself 
by  the  means  afforded  him  by  complying 


with  the  provisions  of  this  section,  by 
reducing  to  writing  his  agreement  and 
recording  it,  he  has  no  one  to  blame  but 
himself,  or  one  acting  for  him,  if  he  suf- 
fers loss.  Andrews  v.  Hurst,  163  S.  C.  86; 
161  S.  E.  331. 

As  to  definition  of  purchaser  for  value 
and  subsequent  (lien)  creditors,  see  Ar- 
mour &  Co.  v.  Ross,  78  S.  C.  294,  58  S. 
E.  941,  1135. 

Purpose  of  section. — The  very  purpose 
of  this  section  is  to  protect  those  who 
deal  with  others  who  are  in  possession 
of  personal  property  from  claims  of  third 
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sonnl  property  is  presumed  to  be  the 
owner  of  it.  Any  other  rule  would  great- 
ly hamper  commerce  and  trade.  An- 
persons  who  have  nothing  but  oral  proof 
of  ownership.  One  in  possession  of  per- 
drews  v.  Hurst,  163  S.  C.  86;  161  S.  E. 
331. 

Section  contemplates  agreement  which 
can  be  recorded. — This  section  contem- 
plates an  agreement  between  bailor  and 
bailee  which  can  be  recorded.  Otherwise 
this  section  has  no  application.  Evans  v. 
Pendarvis,   124  S.  C.  489,   117   S.  E.   716. 

It  is  not  applicable  to  choses  in  action. 
— This  section  is  not  applicable  to  choses 
in  action  such  as  notes,  bonds,  mort- 
gages, and  other  securities  usually  trans- 
ferred by  delivery  or  assignment;  the 
statute  contemplating  only  tangible 
prooertv.  Campbell  v.  First  Nat.  Bank, 
115S.  C.  256,  105  S.  E.  413. 

And  has  no  reference  to  simple  or  un- 
secured creditors.  Herring  &  Co.  v.  Can- 
non, 21  S.  C.  212,  53  Am.  Rep.  661,  Ann. 
Cas.  16A,  1279,  distinguished  from  this. 
Armour  &  Co.  v.  Ross,  78  S.  C.  294,  58 
S.  E.  941,  1135. 

But  it  applies  to  conditional  sales. — 
Agreement  of  conditional  sale  must  be 
recorded.  Armour  &  Co.  v.  Ross,  75  S.  C. 
201,  55  S.  E.  315,  Ann.  Cas.  16D,  1223,  78 
S.  C.  294,  58  S.  E.  941,  1135. 

Where  a  contract  for  conditional  sale 
of  machinery  was  recorded,  the  vendee 
of  the  realty  on  which  the  machinery 
was  install  was  charged  with  notice. 
Liddell  Co.  v.  Cork,  120  S.  C.  481,  113 
S.  E.  327,  23  A.  L.  R.  800. 

And  protects  officers  of  state  in  collec- 
tion of  taxes. — This  section  protects  the 
officers  of  the  State  in  the  collection  of 
debts  due  the  State,  such  as  taxes,  as  it 
is  designed  to  protect  other  lien  credi- 
tors or  subsequent  creditors.  To  hold 
that  the  section  does  not  protect  them 
puts  all  such  officers  at  the  mercy  of  any 
who  by  conspiring  together  shift  the 
ownership  of  personal  property  to  suit 
the  occasion,  and  then  sue  the  officers 
for  levying  upon  the  property  of  one 
other  than  the  delinquent  taxpayer. 
Such  a  policy  would  greatly  increase  the 
already  long  list  of  delinquent  taxpay- 
ers. Andrews  v.  Hurst,  163  S.  C.  86,  161 
S.   E.  331. 

Where  a  state  has  a  lien  for  taxes,  or  is 
a  subsequent  creditor  without  notice  of 
an  alleged  agreement  of  bailment,  where 
such  agreement  is  neither  in  writing  nor 
recorded,  the  sheriff  and  his  deputy  have 
a  right  to  take  the  property  and  retain  it 
in  spite  of  any  notice.  Andrews  v.  Hurst, 
163  S.  C.  86,  161  S.  E.  331. 

Subsequent  credit  need  not  be  ex- 
tended on  faith  of  property. — Unrecorded 
agreement,  reserving  interest  in  vendor 
or  bailor,  is  void  as  against  vendee's  or 
bailee's  subsequent  creditors,  though 
credit  was  not  extended  on  faith  of  prop- 
ertv.  Fidelity  Trust,  etc.,  Co.  v.  Davis, 
158  S.  C.  400,  155  S.  E.  622. 

A  landlord  is  a  "subsequent  creditor" 


within  this  section.  Fidelity  Trust,  etc., 
Co.  v.  Davis,  158  S.  C.  400,  155  S.  E.  622; 
U.  S.  Hoffman  Machinery  Corp.  v.  Har- 
ris, 167  S.  C.  443,  166  S.  E.  613;  for  a  re- 
view of  the  authorities  see  Francis  S.  Lig- 
gett &  Co.  v.  Orangeburg  Piggly  Wiggly 
Co..  176  S.  C.  450,  180  S.  E.  483. 

That  an  unrecorded  bailment  agree- 
ment between  third  persons  and  tenant 
is  void  as  to  landlord  does  not  entitle 
the  landlord  to  distrain  on  property  not 
owned  by  the  tenant  in  his  own  right. 
Fidelity  Trust,  etc.,  Co.  v.  Davis,  158  S. 
C.  400,'  155  S.  E.  622. 

Unrecorded  lien  cannot  effect  land- 
lord's lien.  Simpson  v.  McDonald,  79  S. 
C.  277,  60  S.  E.  674. 

See  also  sections  8819  and  8820  and 
notes  thereunder. 

The  renting  or  hiring  of  property  for 
"temporary  use"  within  this  section  is  a 
renting  or  hiring  of  property  for  such 
length  of  time  as  is  not  reasonably  cal- 
culated to  mislead  subsequent  creditors 
and  purchasers  into  the  belief  that  the 
person  in  possession  is  the  owner;  the 
word  "temporary"  not  being  used  in  con- 
tradistinction to  the  word  "permanent." 
Gulf  Refining  Co.  v.  McCandless,  118  S. 
C.  6,  109  S.  E.  801. 

Foreign  contracts. — It  is  said  in  Shel- 
don v.  Blanvelt,  29  S.  C.  453,  7  S.  E.  593, 
596,  13  Am.  St.  Rep.  749,  55  Am.  St.  Rep. 
775,  58  Am.  St.  Rep.  92,  1  L.  R.  A.  685, 
23  L.  R.  A.  37,  that  there  is  not  a  word 
in  this  section  indicating  an  intention  on 
the  part  of  the  Legislature  to  limit  the 
operation  of  this  section  to  papers  exe- 
cuted in  this  State.  The  manifest  object 
of  this  section  was  to  prevent  fraud;  and 
surely  the  courts  of  this  State  cannot  be 
expected  to  give  force  and  effect  to  that 
which  the  Legislature  has  practically  de- 
clared to  be  a  fraud,  or  to  hold  that  an 
act  if  done  by  a  citizen  of  this  State  is 
a  fraud,  but  if  done  by  a  citizen  of  an- 
other State  is  perfectly  legal  and  valid. 

Where  machine  situate  in  Georgia  is 
rented  by  written  contract  under  verbal 
agreement  not  to  be  moved  out  of  that 
State,  and  contract  not  recorded,  law  of 
Georgia  not  requiring  such  record,  but 
prohibiting  removal  from  that  State, 
owner  is  entitled  to  recover  machine 
from  one  holding  it  under  deed  here,  to 
which  State  the  bailee  had  removed  ma- 
chine, owner  having  acted  as  soon  as  he 
learned  where  machine  was.  Adams  v. 
Fellers,  88  S.  C.  212,  70  S.  E.  722,  35  L.  R. 
A.  (N.  S.)  385,  39  L.  R.  A.  (N.  S.)  627, 
Ann  Cas.  16C,  310,  7  A.  L.  R.  679,  25  A. 
L.  R.  1158. 

An  agreement  whereby  goods  are  de- 
livered on  consignment  and  accounted 
for  by  agent  is  not  void  as  against  gen- 
eral creditors.  In  re  Bailey,  176  F.  628. 

Lease  of  organ  under  written  but  un- 
recorded agreement. — Where  plaintiffs 
rented  an  organ  under  a  written  agree- 
ment, and  it  was  shipped  to  lessee,  but 
was  levied  upon  at  the  depot  before  the 
lessee    received    it,    under    a    judgment 


§  7047 


Civil  Code 


Page  136 


against  him,  and  sold  by  the  sheriff  to 
the  defendant,  it  was  held  that  as  the 
lease  was  not  recorded,  and  defendant 
did  not  know  of  it,  he  was  entitled  to  a 
judgment  for  the  possession  of  the  prop- 
erty. Ludden,  etc.,  Music  House  v.  Du- 
senbury,  27  S.  C.  464,  4  S.  E.  60,  94  Am 
St.  Rep.  252,  22  L.  R.  A.  418. 

Complaint  and  statement  of  cause  of 
action.— Complaint  alleging  that  plaintiff 
placed  on  railroad  certain  cross  ties  and 
lumber  to  be  inspected  and  paid  for  by 
railroad;  that  it  was  inspected  and  used 
by  such  road  in  construction  of  its  road 
and  depot;  and  that  since  defendant  had 
purchased  road  at  judicial  sale,  and  is 
now  in  possession  and  use  of  said  cross 
ties  and  lumber,  states  no  cause  of  ac- 
tion against  defendant  for  purchase 
price.  Gunter  v.  Seivern,  etc.,  R.  Co.,  66 
S.  C.  407,  44,  S.  E.  7,  958. 

Nonresident  bailor  and  bailee  when 
contract  of  not  required  to  be  recorded 
in  nonresident  state.  Dodd  v.  Edwards, 
172  S.  C.  213;  173  S.  E.  633. 

Weekly   rental  contract   for   indefinite 


term  exception  to  this  section.  Dodd  v. 
Edwards,  172  S.  C.  213,  173  S.  E.  633. 

See  generally.  In  re  American  Slicing 
Mach.  Co.,  125  S.  C.  214,  118  S.  E.  303; 
Ruff  v.  Columbia  Ry.,  Gas,  etc.,  Co.,  109 
S.  C.  312,  96  S.  E.  183;  Cochran  v.  Round- 
tree,  3  Strob.  217,  25  L.  R.  A.  (N.  S.) 
786;  Talmadge  v.  Oliver,  14  S.  C.  522,  37 
Am.  Rep.  667,  25  L.  R.  A.  (N.  S.)  788,  17 
A.  L.  R.  1425;  Straub  v.  Screven,  19  S. 
C.  445,  133  Am.  St  Rep  565;  Herring  & 
Co.  v.  Cannon,  21  S.  C.  212,  53  Am.  Rep. 
661,  Ann.  Cas.  16A,  1279;  Dupree  v.  Har- 
rington, Harp.  391;  Reeves  v.  Harris,  1 
Bail.  563,  17  L.  R.  A.  181,  25  L.  R.  A.  (N. 
S.)  788:  Bennett  v.  Sims,  Rice  421,  422, 
25  L.  R.  A.   (N.  S.)  787. 

Applied  in  Tucker  v.  Hudgens,  132  S. 
C.  374,  129  S.  E.  77;  Carroll  v.  Cash  Mills, 
125  S.  C.  332,  118  S.  E.  290;  In  re  Tan- 
sill,  17  F.  (2d)  413;  Industrial  Finance 
Corp.  v.  Capplemann,  284  F.  8;  In  re 
Sturkey  Co.,  224  F.  251;  Augusta  Gro. 
Co.  v.  Southern  Moline  Plow  Co.,  213  F. 
786;  Townsend  v.  Ashepoo  Fertilizer  Co., 
212  F.  97;  In  re  Nachman,  212  F.  460. 


§  7048.  Actions  on  promises  as  to  contracts  made  during  infancy. — No  ac- 
tion shall  be  maintained  whereby  to  charge  any  person  upon  any  promise 
made  after  full  age  to  pay  any  debt  contracted  during  infancy  or  upon  any 
ratification  after  full  age  of  any  promise  (except  upon  contracts  for  neces- 
saries) made  during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the  party  to  be  charged  therewith. 

1932  Code,  §  7048;  Civ.  C.  '22,  §  5520;  Civ.  C.  '12,  §  3741;  Civ.  C.  '02,  §  2656;  G.  S. 
2023;  R.  S.  2155;  1878  (16)  514. 


Contract  voidable,  not  void.  Jones  v. 
Godwin  et  al.,  187  S.  C.  510,  198  S  E 
36. 

Sufficiency      of      acknowledgment. — A 

simple  acknowledgment  after  coming  of 
age  is  not  sufficient.  Steele  v.  Poole,  79 
S.  C.  407,  60  S.  E.  951,  25  L.  R.  A.  (N.  S.) 
902,  L.  R.  A.  1917D,  605,  cited  in  Ex- 
change Bank  v.  McMillan,  76  S.  C.  561 
57  S.  E.  630,  51  L.  R.  A.  (N.  S.)  908,  L.  R 
A.  191 6D,  755,  Ann.  Cas.  15B,  1275,  21  A 
L.  R.  706. 

Estoppel  to  deny  validity  of  contract. 
—An  infant  purchaser,  who  did  not  rat- 
ify contract  in  writing  after  he  reached 
his  majority,  as  required  by  this  section, 
and  who  by  such  contract  received  prop- 
erty worth  merely  $1,000  in  considera- 
tion of  the  assumption  of  $3,500  indebt- 
edness, was  not  estopped  to  deny  the 
validity  of  the  contract  merely  because 
he  made  an  effort  during  a  period  of  3 
months  after  he  arrived  at  full  age  to 
sell  or  rent  the  property  and  to  borrow 
money  on  it  to  pay  the  debt  assumed. 


Beam  v.  McBrayer,  132  S.  C.  72,  128  S. 
E.  34. 

An  unreasonable  delay  in  disaffirming 
a  transaction  after  the  removal  of  the 
diability  of  infancy  amounts  to  "ac- 
quiesence"  and  acquiescence  is  "affirma- 
tion." Jones  v.  Godwin  et  al.,  187  S.  C. 
510,   198  S.  E.  36. 

Foreign  mortgage  on  domestic  land. — 
Minor  engaged  in  business  in  foreign 
State  and  executing  mortgage  there  on 
land  in  this  State,  may  disaffirm  con- 
tract here  in  foreclosure  of  mortgage. 
Exchange  Bank  v.  McMillan,  76  S.  C. 
561,  57  S.  E.  630,  51  L.  R.  A.  (N.  S.)  908, 
L.  R.  A.  1916D,  755,  Ann.  Cas.  15B,  1275, 
21  A.  L.  R.  706. 

Fertilizers  sold  to  minors  for  benefit  of 
father  not  "necessaries"  under  this  sec- 
tion. Virginia-Carolina  Chemical  Corp. 
v.  Chandler,  168  S.  C.  425,  167  S.  E.  663. 

See  generally,  Floyd  v.  Page,  129  S.  C. 
301,  124  S.  E.  1;  Salinas  v.  Bennett,  33 
S.  C.  285,  11  S.  E.  968,  48  Am.  St.  Rep. 
74,  28  L.  R.  A.  90,  Ann.  Cas  18E,  1188. 


§  7049.  Action  on  representations  as  to  character,  etc. — No  action  shall  be 
brought  whereby  to  charge  any  person  upon  or  by  reason  of  any  repre- 
sentation or  assurance  made  or  given  concerning  or  relating  to  the  char- 
acter, conduct,  credit,  ability,  trade,  or  dealings  of  any  person,  to  the  in- 
tent or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods 
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thereon,  unless  such  representation  or  assurance  be  made  in  writing,  signed 

by  the  party  to  be  charged  therewith,  or  by  some  person  thereunto  by 

him  legally  authorized. 

1932  Code,  §  7049;  Civ.  C.  '22,  §  5521;  Civ.  C.  '12,  §  3742;  Civ.  C.  '02,  §  2657;  G.  S. 
2024;  R.  S.  2156. 

See  generally.  New  Home  Sewing  Machine  Co.  v.  Wray,  28  S.  C.  86,  5  S.  E.  603, 
Ann.  Cas.  13D,  663. 

CHAPTER  147 
Legal  Holidays 

7050.  Holidays  enumerated.  mond  Counties. 

7051.  Thursday  of  fair  week.  7053.    Mondays  as  holiday. 

7052.  Provisions  in  Charleston  and  Rich-      7054.    Banks  and  cash  depositories. 

§  7050.  Legal  holidays. — National  Thanksgiving  days  and  all  general  elec- 
tion days,  and  also  the  first  day  of  January,  the  nineteenth  day  of  January, 
the  twenty-second  day  of  February,  the  tenth  day  of  May,  the  third  day  of 
June,  the  fourth  day  of  July,  the  first  Monday  in  September,  the  eleventh 
day  of  November  and  the  twenty-fifth  day  of  December  in  each  and  every 
year  shall  be  legal  holidays:  provided,  that  each  first  Monday  in  any  month 
shall  be  a  legal  day  of  judicial  or  sheriff's  sales  or  the  transaction  of  any 
legal  business. 

1932  Code,  §  7050;  Civ.  C.  '22,  §  5718;  Civ.  C.  '12,  §  4201;  Civ.  C.  '02,  §  3094;  1898 
(22)  791;  1911  (27)  138;  1917  (30)  38;  1923  (33)  168. 

See  generally,  Montague  Corp.  v.  Burton  Lbr.  Co.,  136  S.  C.  40,  134  S.  E.  147. 

§  7051.     Thursday  of  fair  week  a  holiday  in  counties  in  which  fair  is  held. 

— Thursday  of  fair  week  in  each  and  every  year  is  hereby  constituted  a 
legal  holiday  in  all  the  counties  in  the  State  wheresoever  the  State  Agri- 
tultural  and  Mechanical  Society  holds  an  annual  fair. 
1932  Code,  §  7051;  Civ.  C.  '22,  §  5719;  Civ.  C.  '12,  §  4202;  1906  (25)  110. 

Judicial  proceedings  on  a  holiday  are  Contracts  executed  on  Sunday  are  not 

not  illegal.  Mitchell  v.  Bates,  57  S.  C.  44,  void.  Hellams  v.  Abercrombie,   15  S.  C. 

35  S.  E.  420,  10  L.  R.  A.  (N.  S.)  793,  Ann.  110,  38  Am.  Rep.   157,  40  Am.  Rep.  684, 

Cas.  16E,  849;  Hiller  v.  English,  4  Strob.  117  Am.  St.  Rep.  40,  Ann.  Cas.  12C,  370, 

486,  49  Am.  Dec.  622,  3  Am.  Rep.  372,  38  Ann.   Cas.    16B,   7;  Mills  v.  Williams,   16 

Am.   Rep.    157,   39   L.   R.  A.   (N.   S.)   845,  S.  C.  593,  16  Am.  St.  Rep.  500,   103  Am. 

Ann  Cas.  16B,  7.  St.  Rep.  57,  29  L.  R.  A.  (N.  S.)  377. 

§  7052.  Special  holiday  provisions  in  Charleston  and  Richland  counties — 
Saturday  afternoon — negotiable  papers. — In  Charleston  and  Richland  coun- 
ties, the  holidays  mentioned  in  section  7051,  and  any  and  every  other  day 
which  may  at  any  time  hereafter  be  made  a  public  holiday  by  law,  and 
every  Saturday  from  twelve  noon  until  twelve  midnite,  which  is  hereby 
appointed  a  half  holiday,  shall  for  all  purposes  whatsoever,  as  regard  the 
presenting  for  payment  or  acceptance,  and  of  the  protesting  and  giving 
notice  of  the  dishonor  of  bills  of  exchange,  bank  checks  and  promissory 
notes  made  after  the  passage  of  this  section,  be  treated,  and  considered  as 
the  first  day  of  the  week,  commonly  called  Sunday,  and  as  public  holidays 
or  half  holidays;  and  all  such  bills,  checks  and  notes,  otherwise  presentable 
for  acceptance  or  payment  on  such  public  holidays,  shall  be  presentable 
for  acceptance  or  payment  on  the  secular  or  business  day  next  succeeding 
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such  holiday;  but  in  the  case  of  a  half  holiday,  such  bills,  checks  and  notes 
shall  be  presentable  for  acceptance  or  payment  at  or  before  twelve  o'clock 
noon  of  that  day:  provided,  however,  that  for  the  purpose  of  protesting  or 
otherwise  holding  liable  any  party  to  any  bill  of  exchange,  check  or  prom- 
issory note,  and  which  shall  not  have  been  paid  before  twelve  o'clock  at 
noon  any  Saturday,  a  demand  of  acceptance  or  payment  thereof  may  be 
made,  and  notice  of  protest  or  dishonor  thereof  may  be  given  after  twelve 
o'clock  at  noon  on  Saturday,  or  on  the  next  succeeding  secular  or  business 
day:  and  provided,  further,  that  when  any  person  shall  receive  for  collec- 
tion any  check,  bill  of  exchange,  promissory  note,  due  and  presentable  for 
acceptance  or  payment  on  any  Saturday,  such  person  shall  not  be  deemed 
guilty  of  any  neglect  or  omission  of  duty,  nor  incur  any  liability  in  not 
presenting  for  payment,  or  acceptance,  or  collecting,  such  check,  bill  of 
exchange  or  promissory  note  on  that  day:  and  provided,  further,  that  in 
construing  this  section  every  Saturday,  unless  a  whole  holiday  as  afore- 
said, shall  until  twelve  o'clock  noon  be  deemed  a  secular  or  business  day: 
provided,  further,  that  nothing  herein  contained  shall  render  illegal  any 
business  which  any  bank  or  other  corporation  or  person  shall  see  fit  to 
transact  on  any  Saturday  after  twelve  o'clock  at  noon. 

1932  Code,  §  7052;  Civ.  C.  '22,  §  5720;  Civ.  C.  '12,  §  3095;  1892  (21)  188;  1898  (22) 
790;  1903  (24)  107. 

See  generally,  Montague  Corp.  v.  Burton  Lbr.  Co.,  136  S.  C.  40,  134  S.  E.  147. 

§  7053.  Certain  Mondays  declared  holidays. — Whenever  any  of  the  legal 
holidays  mentioned  in  section  7050  shall  fall  upon  Sunday,  the  Monday 
next  following  shall  be  deemed  a  public  holiday  for  all  or  any  of  the  pur- 
poses aforesaid:  provided,  however,  that  in  such  case  all  bills  of  exchange, 
checks  and  promissory  notes  made  after  passage  of  this  section,  which 
would  otherwise  be  presentable  for  acceptance  or  payment  on  the  said 
Monday,  shall  be  deemed  to  be  presentable  for  acceptance  or  payment  on 
the  secular  or  business  day  next  succeeding  holiday. 

1932  Code,  §  7053;  Civ.  C.  '22,  §  5720;  Civ.  C.  '12,  §  4203;  Civ.  C.  '02,  §  3095;  1892 
(21)  188;  1898  (22)  790;  1903  (24)  107. 

See  generally.  Montague  Corp.  v.  Burton  Lbr.  Co..  136  S.  C.  40,  134  S.  E.  147. 

§  7054.  Banks  and  cash  depositories. — The  banks  and  cash  depositories  of 
this  State  shall  observe  as  legal  holidays  national  Thanksgiving  Day,  the 
first  day  of  January,  the  fourth  day  of  July,  the  twenty-second  day  of  Feb- 
ruary, the  eleventh  day  of  November,  and  the  twenty-fifth  day  of  Decem- 
ber; and  whenever  any  of  the  legal  holidays  mentioned  herein  shall  fall 
upon  Sunday,  the  Monday  next  following  shall  be  deemed  a  public  holiday 
for  all  or  any  of  the  purposes  aforesaid:  provided,  however,  that  in  such 
case  all  bills  of  exchange,  checks  and  promissory  notes  made  after  passage 
of  this  section,  which  would  otherwise  be  presentable  for  acceptance  or 
payment  on  the  said  Monday,  shall  be  deemed  to  be  presentable  for  accept- 
ance or  payment  on  the  secular  or  business  day  next  succeeding  holiday. 
1934  (38)  1491. 
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CHAPTER  148 
Regulation  of  certain  Professions,  Trades  and  Businesses 


Architects,  §  7055. 

Engineers  and  Land  Surveyors,  §  7063. 

General  Contracting,  §  7084-1. 

Certified  Public  Accountants,  §  7085. 

Aeronautics,  §  7100. 

Auctions  and  Auctioneers,  §  7113. 

Hawkers  and  Peddlers,  §  7120. 

Pawn  Brokers,  §  7129. 

Dealers  in  Junk,  §  7138. 

Mercantile  License  in  Beaufort  County,  §  7141. 

Plumbing  and  Plumbers,  §  7146. 

Boxing  Regulations,  §  7152. 


ARTICLE  1 
Architects 


7055.  Qualifications  for  practice. 

7056.  State  board  of  architectural  exam- 
iners. 

7057.  Examination  of  applicants. 

7058.  Fee  for  continuation  of  practice. 

7059.  Suspension  or  revocation  of  certi- 


ficates. 

7060.  Practice   by   corporation   or   part- 
nership. 

7061.  Seal. 

7062.  Practicing  without  certificate. 


§  7055.  Qualifications  for  practice  of  architecture — must  have  certificate 
of  registration — not  applicable  to  certain  persons. — Any  person  assuming 
the  title  of  architect,  or  practicing  the  profession  of  architecture  in  the 
State  of  South  Carolina  from  and  after  the  first  day  of  July,  1917,  must  be 
not  less  than  twenty-one  years  of  age,  of  good  moral  character,  and  so 
skilled  in  the  principles  of  design  and  construction,  that  he  or  she  may 
be  entrusted  with  the  design  and  erection  of  buildings  without  undue  risk 
to  the  public  safety,  and  before  assuming  such  title,  or  undertaking  such 
work,  must  have  a  certificate  of  registration  from  the  state  board  of  archi- 
tectural examiners  hereinafter  provided:  provided,  however,  that  nothing 
in  this  article  shall  be  construed  to  apply  to  contractors,  builders,  mechanics 
or  private  individuals  making  plans  and  erecting  buildings,  so  long  as  they 
do  not  hold  themselves  out  to  the  public  as  architects. 

1932  Code,  §  7055;  Civ.  C.  '22,  §  2878;  1917  (30)  198;  1922  (32)  823. 

application  had  been  deferred  until  sub- 
sequent meeting  of  the  board,  pending 
an  extended  investigation  as  to  fact 
which  it  is  the  board's  prerogative  to 
determine.  State  v.  Wilson,  130  S.  C.  326, 
125  S.  E.  572. 


Mandamus  to  compel  issuance  of  li- 
cense.— The  board  of  architectural  ex- 
aminers will  not  be  compelled  by  man- 
damus to  issue  license  to  relator  alleged 
to  have  complied  with  requirements  un- 
der this  and  the  following  sections, 
where  the  return  shows  that  action   on 


§  7056.  State  board  of  architectural  examiners — how  composed — term — 
vacancy —  organization —  meetings —  seal —  compensation.  —  The  Governor 
shall  appoint  a  board  of  examiners,  to  be  known  as  the  "State  Board  of 
Architectural  Examiners,"  composed  of  five  persons,  two  of  whom  shall 
be  professors  of  architecture  or  engineering  in  universities  or  colleges  con- 
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trolled  by  the  State,  and  three  of  whom  shall  be  reputable  architects,  en- 
gaged in  the  actual  practice  of  the  profession  in  this  State  at  the  passage 
of  this  article.  They  shall  be  appointed  for  terms  of  one,  two,  three,  four 
and  five  years,  respectively,  and  thereafter  in  each  year  as  the  terms  of 
the  members  expire,  the  Governor  shall  fill  the  vacancies  thus  occurring 
by  appointment  under  like  conditions  and  qualifications,  each  and  such 
appointment  to  be  for  a  term  of  five  years.  Vacancies  occurring  by  reason 
of  death,  resignation  or  removal  shall  be  filled  by  appointment  by  the  Gov- 
ernor for  the  unexpired  term  only.  The  board  of  examiners  shall  meet 
within  thirty  days  after  its  appointment,  shall  organize  by  the  election  of 
a  chairman  and  a  secretary  and  treasurer,  and  shall  adopt  rules  governing 
its  proceedings,  and  thereafter  shall  meet  at  least  once  each  year.  The  board 
shall  provide  itself  with  a  proper  seal,  with  which  all  its  official  documents 
shall  be  sealed.  The  members  of  this  board  shall  receive  as  compensation 
the  sum  of  ten  ($10.00)  dollars  per  diem  and  five  cents  for  each  mile  neces- 
sarily traveled  in  the  discharge  of  their  official  duties,  and  the  board  shall 
have  authority  to  incur  such  other  expenses  as  it  may  deem  necessary  and 
proper  to  the  administration  and  enforcement  of  this  law,  but  all  costs  and 
expenses  shall  be  paid  only  from  the  fees  and  dues  received,  and  no  claim 
shall  be  made  upon  the  state  treasury  under  this  article. 
1932  Code,  §  7056;  Civ.  C.  '22,  §  2879;  1917  (30)  198;  1922  (32)  823. 

§  7057.  Examination  of  applicants — who  entitled  to  certificate  without 
examination. — The  state  board  of  architectural  examiners  shall,  at  each 
annual  meeting  and  at  such  other  times  as  it  may  deem  necessary,  exam- 
ine all  applicants  for  admission  to  practice  architecture.  These  examina- 
tions shall  consist  of  a  rigid  inquiry  into  the  age,  record,  character,  educa- 
tion, experience,  knewledge,  attainments  and  qualifications  of  the  appli- 
cant, and  may,  in  the  discretion  of  the  board,  take  the  form  of  written, 
drawing  or  oral  tests,  an  examination  of  buildings  erected  by  the  applicant, 
or  photographs  and  drawings  and  specifications  of  same.  The  minimum 
qualifications  for  registration  shall  be  as  follows:  age  twenty-one  years; 
education,  the  completion  of  a  standard  fourteen-unit  high  school  course 
or  the  equivalent  thereof,  and  subsequent  thereto  such  courses  in  math- 
ematics, national  science,  history  and  language  as  the  board  may  from 
time  to  time  prescribe;  experience,  three  years  in  the  employ  of  a  practical 
architect  or  architects,  covering  draughting,  design,  computing,  estimating, 
specifications  and  supervision:  provided,  however,  that  full  graduation 
from  a  school  of  architecture,  the  standard  of  which  is  satisfactory  to  the 
board,  shall  be  regarded  as  equivalent  to  two  years'  experience;  attain- 
ments, a  sound  working  knowledge  of  architectural  design,  planning,  ma- 
terials, construction,  sanitation,  mechanical  equipment,  costs,  business  ad- 
ministration, building  law,  professional  practice  and  ethics.  Any  person 
who  is  shown  upon  examination  to  meet  these  requirements  to  the  rea- 
sonable satisfaction  of  the  board,  and  to  be  of  good  moral  character  and 
trustworthy  shall  be  entitled  to  a  certificate  of  registration.  An  architect 
registered  in  another  State,  territory  or  foreign  country,  having  standards 
of  registration  equal  to  those  in  this  State  may  be  registered  upon  a  satis- 
factory showing  of  character  and  record  only.  All  architects  resident  and 
practicing  in  this  State  at  the  time  of  the  passage  of  this  article  shall  be 
entitled  to  a  certificate  admitting  them  to  practice  without  examination: 
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provided,  application  for  same  shall  be  made  on  or  before  the  first  day  of 
July,  1917,  accompanied  by  the  fee  hereinafter  prescribed. 

1932  Code,  §  7057;  Civ.  C.  '22,  §  2880;  1917  (30)  198;  1920  (31)  832;  1922  (32)  823. 

§  7058.  Fee  for  continuation  of  practice. — Every  architect  applying  for 
registration  in  this  State  shall  pay  to  the  board  the  sum  of  twenty-five 
($25.00)  dollars,  and  no  application  shall  be  considered  until  such  fee  has 
been  paid;  in  case  an  application  is  rejected,  ten  ($10.00)  dollars  of  the  fee 
shall  be  refunded.  Every  architect  continuing  to  practice  in  South  Carolina 
shall  on  or  before  the  first  day  of  July  in  each  year  pay  to  the  board  of 
architectural  examiners  a  fee  of  five  ($5.00)  dollars,  and  upon  failure  so 
to  do  shall  have  his  or  her  certificate  to  practice  revoked;  such  certificate 
may,  however,  be  renewed  at  any  time  within  one  year  upon  payment  of 
a  fee  of  ten  ($10.00)  dollars. 

1932  Code,  §  7058;  Civ.  C.  '22,  §  2881;  1917  (30)  198;  1922  (32)  823. 

§  7059.  Suspension  or  revocation  of  certificate — trial — appeal. — The  board 
of  architectural  examiners  may  suspend  for  a  period,  or  revoke,  the  cer- 
tificate of  admission  to  practice  and  forbid  further  practice  by  any  archi- 
tect upon  conviction,  after  a  fair  and  impartial  trial  of  any  dishonest  prac- 
tice, unprofessional  conduct  or  incompetence.  For  the  purpose  of  such  fair 
and  impartial  trial,  the  board  shall  have  full  power  to  subpoena  and  ex- 
amine witnesses  under  oath,  as  to  the  facts  of  the  case.  Any  architect  against 
whom  charges  are  preferred  shall  have  not  less  than  sixty  days'  notice  be- 
fore the  trial  of  his  case,  and  shall  have  the  right  to  have  witnesses  sub- 
poenaed in  his  behalf,  and  of  being  heard  in  person  and  by  counsel.  Any 
such  trial  shall  be  open  to  the  public.  Any  architect  convicted  before  the 
board  shall  have  the  right  to  appeal  to  the  circuit  court  of  common  pleas 
the  same  as  in  other  causes  in  said  court. 
1932  Code,  §  7059;  Civ.  C.  '22,  §  2882;  1917  (30)  198. 

§  7060.  Practice  of  architecture  by  corporation  or  partnership. — A  corpo- 
ration or  partnership  may  practice  architecture  in  this  State  provided  the 
person  or  persons  connected  with  such  corporation  or  partnership  in  re- 
sponsible charge  of  such  practice  is,  or  are,  registered  as  herein  required 
and  provided  such  persons  only  assume  the  title  of  architect  or  are  held 
out  to  the  public  as  architects. 

1932  Code,  §  7060;  Civ.  C.  '22,  §  2883;  1917  (30)  198;  1920  (31)  832;  1922  (32)  823. 

§  7061.  Seal  required. — Every  architect  or  firm  practicing  in  this  State 
must  have  a  seal,  the  impression  of  which  must  contain  the  name  of  the 
architect,  his  or  her  place  of  business,  and  the  words,  "Registered  Architect, 
State  of  South  Carolina,"  with  which  he  or  she  must  stamp  all  drawings, 
prints  and  specifications  for  use  in  his  or  her  profession. 
1932  Code,  §  7061;  Civ.  C.  '22,  §  2884;  1917  (30)  198;  1922  (32)  823. 

§  7062.  Penalty  for  practicing  architecture  without  certificate. — Any  per- 
son practicing  architecture  in  this  State  after  July  1,  1917,  without  a  cer- 
tificate of  admission  to  practice,  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  subject  to  a  fine  of  not  exceeding  one  hundred  dollars  ($100.00)  for 
each  and  every  day  so  practicing,  and  shall  not  be  entitled  to  recover  in 
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the  courts  of  this  State  compensation  for  his  or  her  services. 

1932  Code,  §  7062;  Civ.  C.  '22,  §  2885;  Cr.  C.  '22,  §  278;  1917  (30)  198;  1922  (32)  823. 
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§  7063.  Registration  of  engineers  and  land  surveyors. — In  order  to  safe- 
guard life,  health  and  property,  any  person  practicing  or  offering  to  prac- 
tice professional  engineering  or  land  surveying  hereafter  in  this  State  shall 
be  required  to  submit  evidence  that  he  or  she  is  qualified  so  to  practice, 
and  shall  be  registered  as  hereafter  provided;  and  that  it  shall  be  unlaw- 
ful for  any  person  to  practice  or  to  offer  to  practice  professional  engineer- 
ing or  land  surveying  in  this  State  unless  such  person  has  been  duly  reg- 
istered as  a  professional  engineer  or  land  surveyor,  or  has  been  exempted 
from  registration  under  the  provisions  of  this  article:  provided,  that  the 
provisions  of  this  article  shall  not  apply  to  land  surveyors  unless  they  de- 
sire to  hold  themselves  out  as  registered  land  surveyors. 
1932  Code,  §  7063;  1922  (32)  1030;  1928  (35)  1296. 

§  7064.  Expenses  not  to  exceed  fees  collected. — Under  no  circumstances 
shall  the  total  amount  of  warrants  issued  by  the  state  auditor  in  payment 
of  the  expenses  and  compensations  provided  in  this  article  exceed  the 
amount  of  the  examination  and  registration  fees  collected  as  herein  pro- 
vided. 

1932  Code,  §  7064;  1922  (32)  1030. 

§  7065.     Terms  defined. — As  used  in  this  article: 

(a)  The  "board'"  means  the  state  board  of  engineering  examiners  pro- 
vided for  by  this  article. 

(b)  "Surveyor,"  any  person  who  shall  be  engaged  in  locating,  establish- 
ing or  relocating  any  land  boundary  lines  between  two  or  more  landowners, 
or  who  shall  be  engaged  in  locating  any  United  States  government,  state, 
county,  township  or  municipal  land  survey  lines,  or  the  lines  of  any  public 
streets  or  roads,  is  hereby  declared  to  be  a  surveyor  and  as  practicing  land 
surveying  within  the  provisions  of  this  article. 

(c)  Any  person  who  shall  be  engaged  in  the  designing  or  supervising  of 
the  construction,  enlargement  or  alteration  of  any  engineering  structure, 
or  utilities,  as  hereinafter  defined,  or  any  part  thereof  for  others  and  to 
be  constructed  by  persons  other  than  himself,  shall  be  regarded  as  prac- 
ticing professional  engineering  within  the  meaning  of  this   article.   The 
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practice  of  professional  engineering  within  the  meaning  of  this  article 
embraces  the  design  and  the  supervision  of  the  construction  of  public  and 
private  utilities,  such  as  railroads,  bridges,  highways,  roads,  canals,  har- 
bors, river  improvements,  lighthouses,  wet  docks,  dry  docks,  ships,  barges, 
dredges,  cranes,  floating  docks  and  other  floating  property,  the  design  and 
the  supervision  of  the  construction  of  steam  engines,  turbines,  internal 
combustion  engines  and  other  mechanical  structures,  electrical  machinery 
and  apparatus,  and  of  works  for  the  developments,  transmission  or  appli- 
cation of  power,  the  design  and  the  supervision  of  mining  operations  and 
of  processes  and  apparatus  for  carrying  out  such  operations,  and  the  design 
and  supervision  of  the  construction  of  municipal  works,  irrigation  works, 
water  supply  works,  sewerage  works,  drainage  works,  industrial  works, 
sanitary  works,  hydraulic  works  and  structural  works  and  other  public  or 
private  utilities  or  works  which  require  for  their  design  or  supervision  of 
the  construction  such  experience  and  technical  knowledge  as  are  required 
in  section  7070.  The  execution  as  a  contractor  of  work  designed  by  a  pro- 
fessional engineer,  or  the  supervision  of  the  construction  of  such  work  as 
a  foreman  or  superintendent  for  such  a  contractor  shall  not  be  deemed  to 
be  the  practice  of  professional  engineering  within  the  meaning  of  this 
article. 

(d)   "Engineer"    means    any    person    who    practices    professional    en- 
gineering. 

1932  Code,  §  7065;  1922  (32)  1030. 

§  7066.  State  board  of  engineering  examiners — appointment — term — qual- 
ifications— compensation. — There  is  hereby  created  a  state  board  of  engi- 
neering examiners  consisting  of  five  members,  to  be  appointed  by  the 
Governor  within  sixty  (60)  days  after  the  passage  of  this  article.  Three 
members  of  the  board  shall  be  civil  engineers,  one  a  mining  or  electrical 
engineer,  and  the  other  one  a  mechanical  engineer  or  naval  architect.  Of 
the  members  of  the  board  first  appointed  hereunder,  two  shall  hold  office 
for  a  term  of  two  years,  two  shall  hold  office  for  a  term  of  three  years,  and 
one  shall  hold  office  for  a  term  of  four  years,  each  term  of  office  ending 
the  first  day  of  July.  Upon  the  expiration  of  each  of  such  terms  the  term 
of  office  of  each  member  thereafter  appointed  shall  be  four  years.  Each 
member  shall  hold  over  the  expiration  of  his  term  until  his  successor  shall 
be  duly  appointed  and  qualified.  The  Governor  may  remove  any  member 
of  the  board  for  misconduct,  incapacity  or  neglect  of  duty.  Vacancies  in 
the  board  caused  by  death,  resignation  or  removal  from  office  shall  be  filled 
by  appointment  by  the  Governor  for  the  unexpired  term.  Each  member  of 
the  board  shall  be  a  professional  engineer  of  at  least  ten  years'  active  ex- 
perience and  of  recognized  good  standing  in  his  profession  and  shall  be  at 
least  thirty-five  years  of  age  and  shall  have  been  a  resident  of  this  State 
for  at  least  three  years  immediately  preceding  this  appointment.  Each 
member  of  said  board,  except  the  members  first  appointed  hereunder,  shall 
also  be  registered  as  a  professional  engineer  under  this  article.  The  mem- 
bers of  the  board  shall  receive  as  compensation  the  sum  of  ten  ($10.00) 
dollars  per  day  for  the  time  actually  spent  in  travelling  to  and  from  and 
in  attending  sessions  of  the  board  and  its  committees,  and  each  member 
shall  receive  all  necessary  expenses  incident  to  the  performance  of  his 
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duties  under  this  article. 

1932  Code,  §  7066;  1922  (32)  1030. 

§  7067.  Oath — registration — seal — by-laws. — Every  member  of  the  board 
shall  receive  a  certificate  of  his  appointment  from  the  Governor,  and  be- 
fore beginning  his  term  of  office  shall  file  with  the  secretary  of  state  his 
written  oath  for  the  faithful  discharge  of  his  official  duty.  Each  member  of 
the  board  first  appointed  hereunder  shall  receive  a  certificate  of  registra- 
tion under  this  article  from  said  board.  The  board  shall  adopt  and  have 
an  official  seal.  The  board  may  make  all  by-laws  and  rules  not  inconsistent 
with  law  needed  in  performing  its  duties;  but  no  by-law  or  rule  by  which 
more  than  a  majority  vote  is  required  for  any  specified  action  by  the  board 
shall  be  amended,  suspended  or  repealed  by  a  smaller  vote  than  that  re- 
quired for  action  thereunder. 
1932  Code,  §  7067;  1922  (32)  1030. 

§  7068.  Organization — secretary — expenditures — reports. — The  board  shall 
annually  elect  from  its  members  a  chairman,  a  vice-chairman  and  a  secre- 
tary. The  secretary  shall  give  a  surety  bond  in  the  sum  of  three  thousand 
($3,000.00)  dollars,  conditioned  for  the  faithful  performance  of  his  duties 
and  for  the  accounting  and  paying  over  of  all  moneys  received  by  him.  The 
premium  on  said  bond  shall  be  paid  from  the  fund  of  the  board  hereinafter 
provided.  The  secretary  shall  keep  on  file  a  record  of  all  certificates  of 
registration  granted.  He  shall  receive  and  account  for  all  fees  derived  from 
the  operation  of  this  article,  and  shall  pay  to  the  state  treasurer,  who  shall 
keep  such  moneys  in  a  separate  fund,  to  be  known  as  the  fund  of  the  board 
of  engineering  examiners,  continued  from  year  to  year,  to  be  drawn  against 
only  for  the  expenses  of  the  board.  Warrants  for  the  payment  of  the  ex- 
penses incurred  shall  be  issued  by  the  comptroller  general  of  the  state  and 
paid  by  the  state  treasurer  upon  presentation  of  vouchers  regularly  drawn 
by  the  chairman  and  the  secretary  of  the  board:  provided,  however,  that 
at  no  time  shall  the  total  amount  of  warrants  exceed  the  total  amount  of 
fees  paid  under  this  article.  On  or  before  the  30th  day  of  June  in  each  year 
the  board  shall  submit  to  the  Governor  a  written  report  of  its  transactions 
for  the  preceding  year,  and  shall  file  with  the  secretary  of  state  a  copy  of 
said  report,  together  with  a  complete  statement  of  the  receipts  and  ex- 
penditures of  the  board,  attested  by  the  affidavits  of  the  chairman  and 
secretary,  and  a  complete  list  of  those  registered  under  this  article,  with 
their  addresses  and  the  dates  of  their  certificates  of  registration.  The  board 
shall  hold  at  least  two  regular  meetings  in  each  year,  special  meetings 
may  be  called  in  such  manner  as  the  by-laws  of  the  board  may  provide. 
Notice  of  all  meetings  shall  be  given  in  such  manner  as  the  by-laws  of 
the  board  may  provide.  At  all  meetings  a  majority  of  the  board  shall  con- 
stitute a  quorum. 

1932  Code,  §  7068;  1922  (32)  1030. 

§  7089.  Employees. — The  board  shall  have  power  to  employ,  during  its 
pleasure  such  clerks  and  other  employees  and  to  rent  such  offices  as  may 
be  necessary  for  the  proper  performance  by  it  of  its  duties  as  in  this  article 
prescribed. 

1932  Code,  §  7069;  1922  (32)  1030. 
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§  7070.  Admission  to  examination. — The  board  shall  admit  to  examina- 
tion any  candidate  who  pays  a  fee  of  fifteen  ($15.00)  dollars  and  submits 
evidence  verified  by  oath  and  satisfactory  to  the  board  that  he: 

(a)  Is  more  than  twenty-one   (21)   years  of  age. 

(b)  Is  of  good  character,  and 

(c)  Has  been  engaged  in  the  practice  of  professional  engineering  or  land 
surveying  for  at  least  four  (4)  years,  and  during  that  period  has  had  charge 
of  said  work  as  principal  or  assistant  for  at  least  one  year. 

(d)  Or,  in  lieu  of  requirement  (c)  specified  above,  is  a  graduate  from 
an  engineering  school. 

(e)  Provided,  however,  that  no  person  shall  be  eligible  for  registration 
who  is  not  a  citizen' of  the  United  States  of  America  unless  he  has  filed  his 
first  papers  for  naturalization;  and  then  he  will  be  required  to  have  com- 
pleted his  naturalization  within  three  years  from  the  date  that  he  is  granted 
certificate  of  registration,  or  he  will  be  deprived  from  further  practicing 
his  profession  or  calling,  as  set  forth  in  this  article. 

1932  Code,  §  7070;  1922  (32)  1030;  1928  (35)  1296. 

§  7071.  Examinations. — Examinations  for  registration  shall  be  held  at  reg- 
ular special  meetings  of  the  board  at  such  times  and  at  such  places  within 
the  State  in  each  year  as  the  board  shall  determine.  The  scope  of  the  ex- 
aminations and  the  methods  of  procedure  shall  be  prescribed  by  the  board 
with  special  reference  to  the  applicant's  ability  to  design  and  supervise 
engineering  works,  which  shall  insure  the  safety  of  life  and  property.  Ex- 
aminations shall  be  held  to  determine  the  qualifications  of  applicants  for 
registration  separately  in  surveying  or  in  any  one  of  the  branches  of  pro- 
fessional engineering,  embracing  civil,  mechanical  and  electrical,  mining 
or  naval  architecture.  The  examination  may  be  either  oral  or  partly  oral 
and  partly  written.  As  soon  as  practicable  after  the  close  of  each  examina- 
tion the  members  of  the  board  who  shall  have  conducted  such  examination 
shall  make  and  sign  and  file  with  the  secretary  a  certificate  stating  the 
action  of  the  board  upon  the  application  of  each  candidate,  whereupon 
the  secretary  of  the  board  shall  notify  each  candidate  of  the  result  of  his 
examination.  A  candidate  failing  on  examination  may,  after  an  interval 
of  not  less  than  one  year,  be  examined  again. 
1932  Code,  §  7071;  1922  (32)  1030. 

§  7072.  Fees — certificates. — In  the  case  of  examination  as  professional  en- 
gineer, upon  receipt  of  an  additional  fee  of  ten  ($10.00)  dollars,  the  board 
shall  issue  to  any  applicant  who  has  been  reported  to  have  passed  the 
examination  conducted  by  the  board,  a  certificate  of  registration  as  a  pro- 
fessional engineer  in  the  branch  or  branches  in  which  he  is  qualified,  signed 
by  the  chairman  and  secretary  of  the  board  under  the  seal  of  the  board, 
whereupon  such  applicant  shall  be  authorized  to  practice  professional  en- 
gineering as  defined  by  this  article.  In  case  of  examination  as  land  surveyor 
the  board  shall  issue  to  any  applicant  who  has  been  reported  to  have  passed 
the  examination  conducted  by  the  board,  a  certificate  of  registration  as 
land  surveyor,  signed  by  the  chairman  and  secretary  of  the  board  under 
the  seal  of  the  board,  whereupon  such  applicant  shall  be  authorized  to 
practice  land  surveying  as  defined  by  this  article.  A  certificate  of  registra- 
tion as  a  professional  engineer  shall  not  carry  with  it  the  right  to  practice 
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land  surveying  unless  it  is  specially  permitted  by  said  certificate,  which 
permission  shall  be  granted  by  the  board  without  additional  fee  in  the  case 
of  any  applicant  duly  qualified  as  prescribed  by  the  rules  of  the  board. 
1932  Code,  §  7072;  1922  (32)  1030;  1928  (35)  1296. 

§  7073.  Certification  within  one  year  without  examination. — At  any  time 
within  one  year  after  this  article  becomes  effective,  upon  due  application 
thereof  and  the  payment  of  a  fee  of  twenty-five  ($25.00)  dollars,  the  board 
shall  issue  a  certificate  of  registration,  as  provided  by  section  7072,  to  any 
professional  engineer  or  land  surveyor  who  shall  submit  evidence  under 
oath  and  satisfactory  to  the  board  that  he  is  of  good  character,  has  been  a 
resident  of  the  State  of  South  Carolina  for  at  least  one  year  immediately 
preceding  the  date  of  his  application,  and  has  practiced  professional  en- 
gineering or  land  surveying  preceding  the  date  of  his  application,  and  dur- 
ing that  period  has  had  charge  of  engineering  work  or  land  surveying  as 
principal  or  assistant.  After  this  article  shall  have  been  in  effect  one  year, 
the  board  shall  issue  certificates  of  registration  only  as  provided  in  sec- 
tions 7067,  7072  and  7073. 

1932  Code,  §  7073;  1922  (32)  1030. 

§  7074.  Reciprocal  registration. — The  board  shall,  from  time  to  time,  ex- 
amine the  requirements  for  the  registration  of  professional  engineers  in 
other  States,  territories  and  countries  and  shall  record  those  in  which, 
in  the  judgment  of  the  board,  standards  not  lower  than  those  provided  by 
this  article  are  maintained.  The  secretary  of  the  board,  upon  the  presenta- 
tion to  him  by  any  person  of  satisfactory  evidence  that  such  person  holds 
a  certificate  of  registration  issued  to  such  person  by  proper  authority  in 
any  such  State,  territory  or  country  as  recorded  and  upon  receipt  by  him 
of  a  fee  of  twenty-five  ($25.00)  dollars,  shall  issue  to  such  person  a  cer- 
tificate of  registration  under  this  article,  signed  by  the  president  and  sec- 
retary under  the  seal  of  the  board,  whereupon  the  person  to  whom  such 
certificate  is  issued  shall  be  entitled  to  all  the  rights  and  privileges  con- 
ferred by  a  certificate  issued  after  examination  by  the  board. 
1932  Code,  §  7074;  1922  (32)  1030;  1928  (35)  1296. 

§  7075.  Revocation  of  certificate. — It  shall  be  the  duty  of  the  board  to 
inquire  into  the  identity  of  any  person  practicing  or  claiming  to  be  a  land 
surveyor  or  professional  engineer.  The  board  shall  have  the  power  by  a 
four-fifths  vote  to  revoke  the  certificate  of  any  professional  engineer  or 
land  surveyor  registered  hereunder,  found  guilty  of  any  fraud,  deceit  or 
gross  incompetency  in  his  practice,  or  guilty  of  any  fraud  or  deceit  in 
obtaining  his  certificate,  or  in  case  he  is  found  by  the  same  vote  to  be 
incompetent.  Proceedings  for  the  revocation  of  license  of  registration  shall 
be  begun  by  filing  with  the  secretary  of  the  board  written  charges  against 
the  accused.  The  board  shall  designate  a  time  and  place  for  a  hearing  and 
shall  notify  the  accused  of  this  action  and  furnish  him  a  copy  of  all  charges 
at  least  ten  days  prior  to  the  date  of  the  hearing.  The  accused  shall  have 
the  right  to  appear  personally  or  by  counsel,  to  cross  examine  witnesses 
or  to  produce  witnesses  in  his  defense.  The  board  may  summons  witnesses 
and  administer  oaths.  It  shall  be  the  duty  of  the  board  to  prosecute  any 
persons  violating  the  provisions  of  this  article. 
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1932  Code.  §  7075;  1922  (32)   1030. 

§  7076.  Renewal  of  registration. — Every  certified  professional  engineer 
so  registered  under  this  article  who  desires  to  continue  the  practice  of  his 
profession  shall  annually  pay  to  the  secretary  of  the  board  a  fee  of  five 
($5.00)  dollars  on  or  before  a  date  to  be  fixed  by  the  board,  for  which  fee 
a  renewal  certificate  of  registration  for  the  current  year  shall  be  issued. 
Every  land  surveyor  so  registered  under  this  article  who  desires  to  con- 
tinue the  practice  of  his  profession  shall  annually  pay  to  the  secretary  of 
the  board  a  fee  of  three  ($3.00)  dollars  on  or  before  a  date  to  be  fixed 
by  the  board,  for  which  fee  a  renewal  certificate  for  registration  for  the 
current  year  shall  be  issued. 

1932  Code,  §  7076;  1922  (32)  1030;  1928  (35)  1296. 

§  7077.     Proof  of  registry. — An  unrevoked  certificate  and  endorsement  of 
registry  made  as  provided  in  this  article  shall  be  presumptive  evidence  in 
all  courts  and  places  that  the  person  named  therein  is  legally  registered. 
1932  Code,  §  7077;  1922  (32)  1030. 

§  7078.  Article  applicable  to  corporations. — The  provisions  of  this  article 
shall  apply  to  every  corporation,  domestic  or  foreign,  engaged  in  the  busi- 
ness of  professional  engineering  within  the  State  of  South  Carolina,  except 
that  certificate  of  registration  issued  hereunder  shall  be  held  by  one  or 
more  of  its  officers  or  employees  instead  of  by  such  corporation. 
1932  Code,  §  7078;  1922  (32)  1030. 

§  7079.     Annual  publication  of  list  of  registrants. — The  board  each  year 
shall  certify  and  publish  a  complete  list  of  registered  professional  engineers 
and  land  surveyors  with  their  business  addresses. 
1932  Code,  §  7079;  1922  (32)  1030;  1928  (35)  1296. 

§  7080.  Land  surveyors  of  five-year  standing. — Nothing  contained  in  this 
article  shall  apply  to  land  surveyors  who  shall  have  been  engaged  in  the 
active  practice  of  their  profession  as  land  surveyors  as  long  as  five  years 
prior  to  the  date  hereof,  but  such  surveyors  may  obtain  registration  upon 
voluntary  compliance  with  the  terms  of  this  article. 
1932  Code,  §  7080;  1922  (32)  1030;  1928  (35)  1296. 

§  7081.  Violation  of  misdemeanor — penalty. — Any  person  who,  not  being 
then  legally  authorized  to  practice  professional  engineering  or  land  sur- 
veying within  this  State  according  to  the  provisions  of  this  article  and  so 
registered  according  to  law,  shall  practice,  or  attempt  or  advertise  to  prac- 
tice, or  hold  himself  out  as  authorized  to  practice  professional  engineering 
or  land  surveying,  or  shall  use  in  connection  with  his  name,  or  otherwise 
assume,  use  or  advertise  any  title  or  designation  tending  to  convey  the 
impression  that  he  is  a  professional  engineer  or  registered  land  surveyor 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  for  each  offense  of 
which  he  is  convicted  be  punished  by  a  fine  not  to  exceed  five  hundred 
($500.00)  dollars,  or  by  imprisonment  not  to  exceed  three  months,  or  both 
such  fine  and  imprisonment. 
1932  Code,  §  7081;  1922  (32)  1030. 
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§  7082.  Exemptions. — This  article  shall  not  apply  to  military  engineering 
or  to  any  professional  engineer  working  for  the  United  States  government, 
nor  to  employees  of  railroads  or  interstate  public  service  corporations. 
Nor  to  any  professional  engineer  employed  as  an  advisor  or  as  an  assistant 
to  a  professional  engineer  registered  under  this  article;  nor  to  any  pro- 
fessional engineer  coming  from  without  this  State  and  employed  therein 
until  a  reasonable  time,  as  prescribed  by  the  rules  of  the  board,  shall  have 
elapsed  to  permit  the  registration  of  such  person  under  this  article:  pro- 
vided, that  before  practicing  within  this  State  he  shall  have  applied  for 
the  issuance  to  him  of  a  certificate  of  registration  and  shall  have  paid  the 
fee  prescribed  in  this  article. 
1932  Code,  7082;  1922  (32)  1030. 

§  7083.     Koi  applicable  to  registered  architects. — This  article  shall  not  ap- 
ply to  any  architect  registered  by  the  State  of  South  Carolina  under  the 
provisions  of  the  article  creating  the  state  board  of  architecture. 
1932  Code,  §  7083;  1922  (32)  1030. 

§  7084.  Registrants  exempt  from  certain  provisions  of  act  requiring  licen- 
sing of  architects. — Persons  licensed  to  practice  professional  engineering 
in  this  State  under  this  article  shall  be  exempt  from  the  provisions  of  any 
act  providing  for  the  licensing  of  architects  or  regulating  the  practice  of 
architecture  in  so  far  as  the  definition  of  "buildings"  in  any  said  architects' 
act  may  include,  or  be  included  in  the  structures  enumerated  in  sec- 
tion 7065. 

1932  Code,  §  7084;  1922  (32)  1030. 


ARTICLE  7A 
General  Contracting 

7084-1.    General  contracting.  neers. 

7084-2.    State  licensing  board  for  contrac-  7084-6.    Exemptions. 

tors.  7084-7.    Issuance  of  licenses  to  contrac- 

7084-3.    Licenses.  tors  for  state  highway  work  by 

7084-4.    Violations — penalties.  state    licensing    board    for    con- 

7084-5.    Duties    of    architects    and    engi-  tractors. 

§  7084-1.  Definitions.— For  the  purpose  of  this  7084-4  through  7084-6  a  gen- 
eral contractor  is  defined  to  be  one  who,  for  a  fixed  price,  commission,  fee 
or  wage,  undertakes  to  construct  or  superintend  the  construction  of  any 
building,  highway,  sewer,  grading  or  any  improvement  or  structure  where 
the  cost  of  the  undertaking  is  seven  thousand  five  hundred  ($7,500.00) 
dollars  or  more;  and  "anyone  who  shall  engage  in  constructing  or  super- 
intending the  construction  of  any  structures  or  any  undertakings  or  im- 
provements above  mentioned  in  the  State  of  South  Carolina  costing  seven 
thousand  five  hundred  ($7,500.00)  dollars  or  more,  shall  be  deemed  and 
held  to  have  engaged  in  the  business  of  general  contracting  in  the  State 
of  South  Carolina. 

1936  (39)  1675. 

See  section  2543  for  contractors'  tax. 

§  7084-2.     State  licensing  board  for  contractors. 
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(1)  Appointment — terms — vacancies. — There  shall  be  a  state  licensing 
board  for  contractors  consisting  of  five  members  who  shall  be  appointed 
by  the  Governor  within  thirty  days  after  June  2,  1936.  At  least  one  mem- 
ber of  such  board  shall  have  as  a  larger  part  of  his  business  the  construc- 
tion of  highways;  at  least  one  member  of  such  board  shall  have  as  the 
larger  part  of  his  business  the  construction  of  public  utilities;  at  least  one 
member  shall  have  as  the  larger  part  of  his  business  the  construction  of 
buildings.  The  members  of  the  first  board  shall  be  appointed  for  one.  two, 
three,  four  and  five  years,  respectively,  their  terms  of  office  expiring  on 
the  thirty-first  day  of  December  of  said  years.  Thereafter,  in  each  year, 
the  Governor  in  like  manner  shall  appoint  to  fill  the  vacancy  caused  by 
the  expiration  of  the  term  of  office  a  member  for  the  term  of  five  years. 
Each  member  shall  hold  over  after  the  expiration  of  his  term  until  his 
successor  shall  be  duly  appointed  and  qualified.  If  vacancies  shall  occur 
in  the  board  for  any  cause,  the  same  shall  be  filled  by  the  appointment  of 
the  Governor.  The  Governor  may  remove  any  member  of  the  board  for 
misconduct,  incompetency  or  neglect  of  duty. 

(2)  Oath. — Eech  member  of  the  board  shall,  before  entering  upon  the  dis- 
charge of  the  duties  of  his  office,  take  and  file  with  the  secretary  of  state 
an  oath  in  writing  to  properly  perform  the  duties  of  his  office  as  a  member 
of  said  board  and  to  uphold  the  Constitution  of  South  Carolina  and  the 
Constitution  of  the  United  States. 

(3)  Organize — officers — powers. — The  said  board  shall,  within  thirty  days 
after  its  appointment  by  the  Governor,  meet  in  the  city  of  Columbia,  at  a 
time  and  place  to  be  designated  by  the  Governor,  and  organize  by  electing 
a  chairman,  a  vice-chairman  and  a  treasurer,  and  they  may  employ  a 
secretary,  each  to  serve  one  year.  Said  board  shall  have  power  to  make 
such  by-laws,  rules  and  regulations  as  it  shall  deem  best,  provided  the 
same  are  not  in  conflict  with  the  laws  of  South  Carolina.  The  treasurer 
shall  give  bond  in  such  sum  as  the  board  shall  determine,  with  such  surety 
as  shall  be  approved  by  the  board,  said  bond  to  be  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office  and  for  the  faithful  account- 
ing of  all  moneys  and  other  property  as  shall  come  into  his  hands. 

(4)  Seal. — The  board  shall  adopt  a  seal  for  its  own  use.  The  seal  shall 
have  the  words  "Licensing  Board  for  Contractors,  State  of  South  Carolina", 
and  the  secretary  shall  have  charge,  care  and  custody  thereof. 

(5)  Meetings. — The  board  shall  meet  twice  each  year,  once  in  April  and 
once  in  October,  for  the  purpose  of  transacting  such  business  as  may  prop- 
erly come  before  it.  At  the  April  meeting  in  each  year  the  board  shall  elect 
officers.  Special  meetings  may  be  held  at  such  times  as  the  board  may  pro- 
vide in  the  by-laws  it  shall  adopt.  Due  notice  of  each  meeting  and  the 
time  and  place  thereof  shall  be  given  to  each  member  in  such  manner  as 
the  by-laws  may  provide.  Three  members  of  the  board  shall  constitute 
a  quorum. 

(6)  Duties  of  secretary — use  of  funds. — The  secretary  shall  keep  a  rec- 
ord of  the  proceedings  of  the  said  board  and  shall  receive  and  account  for 
all  moneys  derived  from  the  operation  of  §§  7084-1  thru  7084-6.  Any  funds 
remaining  in  the  hands  of  the  treasurer  to  the  credit  of  the  board  after 
the  expenses  of  the  board  for  the  current  year  have  been  paid  shall  be 
paid  over  to  the  treasurer  of  the  State  of  South  Carolina.  The  board  has 


§  7084-2  Civil  Code  Page  150 

the  right,  however,  to  retain  at  least  ten  per  cent  of  the  total  expense  it 
incurs  for  a  year's  operation  to  meet  any  emergencies  that  may  arise. 

(7)  Secretary  keep  records  of  board — register  of  applicants  for  licenses — 
rosier  of  licensed  general  contractors — board  report  annually. — The  secre- 
tary shall  keep  a  record  of  the  proceedings  of  the  board,  and  a  register 
of  all  applicants  for  licenses  showing  for  each  the  date  of  application,  name, 
qualifications,  place  of  business,  place  of  residence,  and  whether  license 
was  granted  or  refused.  The  books  and  register  of  this  board  shall  be  prima 
facie  evidence  of  all  matters  recorded  therein.  A  roster  showing  the  names 
and  places  of  business  of  all  licensed  general  contractors  shall  be  prepared 
by  the  secretary  of  the  board  during  the  month  of  January  of  each  year; 
such  roster  shall  be  printed  by  the  board  out  of  funds  of  said  board  as 
provided  in  subsection  7084-2  (6) ,  and  a  copy  mailed  to  and  placed  on  file 
with  the  clerk  of  each  incorporated  city,  town  and  county  in  the  State. 
On  or  before  the  first  day  of  March  of  each  year  the  board  shall  submit  to 
the  Governor  a  report  of  its  transactions  for  the  preceding  year,  and  shall 
file  with  the  secretary  of  state  a  copy  of  such  report,  together  with  a  com- 
plete statement  of  the  receipts  and  expenditures  of  the  board,  attested  by 
the  affidavits  of  the  chairman  and  the  secretary,  and  a  copy  of  the  said 
roster  of  licensed  general  contractors. 

1936  (39)  1675. 

RULES  AND  BY-LAWS  AS  PASSED   BY  THE   SOUTH  CAROLINA 
LICENSING    BOARD    FOR    CONTRACTORS 

(Filed  secretary  state's  office  November  3,  1937.) 

Section  1. — Application  from  any  person,  firm  or  corporation  desiring  a  license  to 
practice  the  profession  of  general  contracting  in  the  State  of  South  Carolina,  under 
provision  of  "An  Act  to  Regulate  the  Practice  of  General  Contracting  in  South 
Carolina"  as  ratified  in  the  General  Assembly  June  2,  1936,  will  be  received  at  all 
times  on  the  form  provided  by  the  board  at  the  office  of  the  secretary. 

Section  2. — A  regular  meeting  of  the  board  shall  be  held  in  April  and  October  of 
each  year  at  a  place  and  time  to  be  designated  by  the  chairman  of  the  board,  and 
notice  shall  be  given  all  applicants  having  applications  for  license  on  file  at  that 
time.  A  written  or  oral  examination,  at  the  discretion  of  the  board,  shall  be  given 
to  ascertain  the  ability  of  the  applicant  to  make  practical  application  of  his  knowl- 
edge of  the  profession  of  general  contracting,  and  shall  investigate  thoroughly  the 
financial  responsibility  and  the  past  performance  record  of  all  applicants.  This  will 
include  an  effort  toward  ascertaining  the  qualifications  of  the  applicant  in  reading 
plans  and  specifications,  estimating  cost,  construction  methods,  ethics,  etc.  The  board 
shall  take  all  applicants  under  consideration,  after  having  examined  him  or  them, 
and  go  thoroughly  into  the  records,  examination  papers,  etc.,  prior  to  granting  any 
certificate  of  license.  Action  on  applications  does  not  necessarily  have  to  be  taken 
until  such  time  as  the  members  of  the  board  are  satisfied  and  a  majority  is  in  favor 
of  granting  license  or  holding  over  for  further  consideration  at  a  future  meeting. 

Section  3. — Special  meetings  will  be  held  at  the  call  of  the  chairman  at  the  request 
of  any  two  members  of  the  Board. 

Section  4. — It  shall  be  the  duty  of  the  members  of  this  Board  to  see  that  all  archi- 
tects and  engineers  preparing  plans  and  specifications  for  work  to  be  construed  in 
the  State  of  South  Carolina  shall  include  in  their  invitations  to  bidders  and  in  their 
specifications  a  copy  of  this  Act  or  such  portion  thereof  as  is  deemed  necessary  to 
convey  to  the  bidder,  whether  he  is  a  resident  or  non-resident  of  this  State  and 
whether  a  license  has  been  granted  to  him  or  not,  the  information  that  it  will  be 
necessary  to  show  evidence  of  a  license  under  proper  classification  and  limitation 
before  his  bid  can  be  considered. 

Section  5. — Any  person,  firm  or  corporation  desiring  to  be  licensed  under  this  Act 
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must  make  application  on  the  prescribed  form  as  much  as  thirty  days  prior  to  any 
regular  or  special  meeting  of  the  Board,  in  order  that  sufficient  time  be  given  in 
which  to  secure  recommendations  and  compile  information.  If  the  application  is 
filed  by  a  firm  or  corporation,  some  officer  of  said  firm  or  corporation  shall  stand  the 
examination.  In  case  any  officer  of  a  firm  or  corporation  which  holds  a  license  under 
this  Act  leaves  or  disposes  of  his  stock  in  same,  then  the  reorganized  firm  or  corpor- 
ation must  make  written  application  to  the  Board  and  receive  written  notice  from 
the  Board,  authorizing  the  firm  or  corporation  to  continue  practicing  without  fur- 
ther examination  or  issuance  of  a  new  certificate.  Any  person  or  persons  withdraw- 
ing from  a  firm  or  corporation  shall  make  written  application  to  the  Board  and 
shall  stand  the  required  examination  and  be  granted  a  certificate  of  license  before 
entering  into  the  practice  of  general  contracting  in  the  state. 

Section  6. — Each  applicant  for  license  may  be  given  a  set  of  plans  and  specifications 
for  a  project  under  the  classification  for  which  the  applicant  has  made  application, 
at  his  appearance  before  the  Board  for  examination,  and  shall  be  required  to  pre- 
pare therefrom  a  detailed  estimate,  including  the  list  of  quantities  and  estimated 
cost.  Applicants  taking  the  examination  must  receive  an  average  of  70  per  cent,  in 
each  subject  before  a  license  certificate  will  be  granted.  They  may,  however,  take 
the  examination  again  in  subjects  in  which  they  fail,  at  any  future  examination. 
However,  license  shall  not  be  granted  until  such  time  as  all  subjects  have  been 
passed. 

Section  7. — The  fact  that  an  applicant  can  show  that  he  is  a  graduate  from  a  recog- 
nized college  does  not  entitle  him  to  license  under  any  classification,  but  the  entire 
record  of  an  applicant  will  be  considered  in  determining  his  qualifications. 

Section  8. — The  Board  shall  classify  and  limit  each  applicant  under  three  funda- 
mental branches  of  construction:  namely,  highways,  public  utilities  and  buildings;  or 
the  board  may  grant  an  unlimited  and  unclassified  certificate  to  those  applicants  sat- 
isfying the  members  of  the  board  that  said  applicants  are  qualified  and  equipped 
to  construct  any  type  of  project.  Each  applicant  shall  qualify  under  one  or  more 
of  the  above  classifications  or  any  part  or  parts  thereof.  Limitations  under  one  or 
more  classifications: 


No. 

1. 

$     7,500 

to 

$  25,000. 

No. 

2. 

25,000 

to 

50,000. 

No. 

3. 

50,000 

to 

100,000. 

No. 

4. 

100,000 

to 

200,000. 

No. 

5. 

200,000 

to 

300,000. 

No. 

6. 

Unlimited  and 

unclassil 

Section  9. — Any  person,  firm  or  corporation  not  being  duly  authorized  who  shall 
attempt  to  practice  general  contracting  in  this  State,  except  as  provided  for  in  this 
Act,  and  any  person,  firm  or  corporation  presenting  or  attempting  to  file  as  his  own 
the  license  certificate  of  another  or  who  shall  give  false  or  forged  evidence  of  any 
kind  to  the  Board  or  to  any  member  thereof  in  maintaining  a  certificate  of  license 
or  who  falsely  shall  impersonate  another  or  who  shall  use  an  expired  or  revoked 
license,  or  any  one  licensed  hereunder,  allowing  another  to  use  his  license  in  any 
way  shall  be  deemed  guilty  of  having  violated  section  three  of  laws  of  1936  and  it 
shall  be  the  duty  of  the  secretary  of  this  board  to  report  same  to  the  prosecuting 
attorney,  in  the  county  where  any  violation  occurs,  and  to  assist  said  attorney,  so- 
licitor or  others  in  prosecuting  any  case  which  may  come  to  his  notice. 

Section  10. — It  shall  be  the  duty  of  all  contractors  licensed  hereunder  to  notify  the 
Secretary  of  the  South  Carolina  licensing  board  for  general  contractors,  as  much  as 
twenty-four  hours  in  advance  of  placing  a  bid  in  competition  and  shall  further  give 
the  secretary  full  information  as  to  the  name  ofthe  architect,  engineer  or  other 
awarding  authorities,  the  date  and  place  designated  for  opening  of  bids. 

Section  11. — The  appointment  of  a  receiver  for  bankruptcy  proceedings  of  anyone 
licensed  under  this  act  shall  be  considered  evidence  sufficient  for  revocation  of 
license. 

Section  12. — Applicants  for  license  to  practice  general  contracting  under  this  act 
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s.:all  show  evidence  satisfactory  to  the  board  that  they  have  complied  with  con- 
tractors license  tax  code  of  laws  1932  and  acts  amendatory  thereto,  before  they  shall 
be  granted  a  license  under  this  act.  In  the  case  of  foreign  corporations,  written  evi- 
dence must  be  given  to  the  Board  that  they  are  properly  domesticated  under  the 
laws  of  South  Carolina  before  certificate  is  granted  under  any  clasification 

Section  12  (Above)  omitted  by  Action  of  the  Board  in  Session,  October  6.  1936. 

Section  13:  It  shall  be  the  duty  of  engineers,  architects,  firms,  corporations  and 
ethers  receiving  bids  from  general  contractors  as  construed  under  the  act  for  licen- 
sing contractors  in  South  Carolina,  to  notify  the  secretary  of  the  board  at  least  24 
hours  in  advance  of  the  date  for  receiving  bids.  The  approximate  cost  and  nature  of 
the  work  shall  be  included  in  the  notification.  Immediately  after  the  contract  is 
awarded,  the  board  shall  be  notified  giving  name  of  contractor  and  the  amount  of 
the  contract. 

§  7084-3.     Licenses. 

(1)  File  application — examinations. — Anyone  hereafter  desiring  to  be  li- 
censed as  a  general  contractor  in  this  State  shall  make  and  file  with  the 
board  thirty  days  prior  to  any  regular  or  special  meeting  thereof  a  written 
application  on  such  form  as  may  then  be  by  the  board  prescribed  for  exam- 
ination by  the  board,  which  application  shall  be  accompanied  by  twenty 
($20.00)  dollars.  If  said  application  is  satisfactory  to  the  board,  then  the 
applicant  shall  be  entitled  to  an  examination  to  determine  his  qualifica- 
tions. If  the  result  of  the  examination  of  any  applicant  shall  be  satisfactory 
to  the  board,  then  the  board  shall  issue  to  the  applicant  a  certificate  to 
engage  as  a  general  contractor  in  the  State  of  South  Carolina.  Anyone 
failing  to  pass  such  examination  may  be  re-examined  at  any  regular  meet- 
ing of  the  board  without  additional  fee.  Certificate  of  license  shall  expire 
on  the  last  day  of  December  following  the  issuance  or  renewal,  and  shall 
become  invalid  on  that  date  unless  renewed.  Renewal  may  be  effective  any 
time  during  the  month  of  January,  by  the  payment  of  a  fee  of  ten  ($10.00) 
dollars  to  the  secretary  of  the  board.  The  board  may  classify  and  limit  the 
certificate  granted  to  any  applicant  and  it  shall  be  the  responsibility  of  the 
board  or  the  members  of  said  board  to  ascertain  from  reliable  sources, 
whether  or  not  the  past  performance  record  of  an  applicant  is  good,  and 
whether  or  not  he  has  the  reputation  of  paying  his  labor  and  material 
bills  as  well  as  carrying  out  other  contracts  that  he  may  have  entered  into. 

(2)  Revoke — re-issue — lost — prosecute  for  operating  or  bidding  without 
license. — The  board  shall  have  the  power  to  revoke  the  certificate  or  license 
of  any  general  contractor  licensed  hereunder  who  is  found  guilty  of  any 
fraud  or  deceit  in  obtaining  a  license,  or  gross  negligence,  incompetence  or 
misconduct  in  the  practice  of  his  profession.  Any  person  may  prefer  charges 
of  such  fraud,  deceit,  negligence,  or  misconduct  against  any  general  con- 
tractor licensed  hereunder.  Such  charges  shall  be  in  writing  and  sworn  to 
by  the  complainant  and  submitted  to  the  secretary  of  the  board.  Such 
charges,  unless  dismissed  without  hearing  by  the  board  as  unfounded  or 
trivial,  shall  be  heard  and  determined  by  the  board  within  three  months 
after  the  date  in  which  they  were  preferred.  A  time  and  place  for  such 
hearing  shall  be  fixed  by  the  board.  A  copy  of  the  charges,  together  with 
the  notice  of  the  time  and  place  of  hearing,  shall  be  legally  served  on  the 
accused  at  least  fifteen  days  before  the  fixed  date  for  the  hearing,  and  in 
the  event  that  such  service  cannot  be  effected  fifteen  days  before  such 
hearing,  then  the  date  of  hearing  and  determination  shall  be  postponed 
as  may  be  necessary  to  permit  the  carrying  out  of  this  condition.  At  said 
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hearing  the  accused  shall  have  the  right  to  appear  personally  and  by  coun- 
sel and  to  cross-examine  witnesses  against  him,  her  or  them,  and  to  pro- 
duce evidence  of  witnesses  in  his,  her  or  their  defense.  If  after  said  hearing 
the  board  unanimously  votes  in  favor  of  finding  the  accused  guilty  of  any 
fraud,  or  deceit  in  obtaining  license,  or  of  gross  negligence,  incompetence  or 
misconduct  in  practice,  the  board  shall  revoke  the  license  of  the  accused. 
The  board  is  further  authorized  to  prosecute  anyone  accused  as  above  pre- 
scribed for  operating,  bidding  or  attempting  to  operate  or  bid,  without  hav- 
ing first  been  granted  a  certificate  of  license  authorizing  him  or  them  to 
practice  general  contracting  in  South  Carolina. 

The  board  may  re-issue  a  license  to  any  person,  firm  or  corporation  whose 
license  has  been  revoked:  provided,  that  three  or  more  members  of  the 
board  vote  in  favor  of  such  re-issuance  for  reasons  the  board  may  deem 
sufficient. 

A  certificate  of  license  to  replace  any  certificate  lost,  destroyed,  or  muti- 
lated may  be  issued  subject  to  the  rules  and  regulations  of  the  board. 

1936  (39)  1675. 

§  7084-4.  Violations — penalties. — Any  person,  firm  or  corporation  not  being 
duly  authorized  who  shall  attempt  to  practice  general  contracting  in  this 
State,  except  as  provided  for  in  §§  7084-1  thru  7084-6,  and  any  person,  firm 
or  corporation  presenting  or  attempting  to  file  as  his  own  the  license  cer- 
tificate of  another  or  who  shall  give  false  or  forged  evidence  of  any  kind 
to  the  board  or  to  any  member  thereof  in  maintaining  a  certificate  of  license 
or  who  falsely  shall  impersonate  another  or  who  shall  use  an  expired  or 
revoked  certificate  of  license,  and  any  architect,  engineer,  owner  or  others, 
who  receives  or  considers  a  bid  from  anyone  not  properly  licensed  under 
§§  7084-1  thru  7084-6,  shall  be  deemed  guilty  of  a  misdemeanor  and  shall 
for  each  such  offense  of  which  he  is  convicted  be  punished  by  a  fine  of  not 
more  than  five  hundred  ($500.00)  dollars,  or  imprisonment  of  three  months, 
or  both  fine  and  imprisonment,  in  the  discretion  of  the  court. 
1936  (39)  1675. 

§  7084-5. — Duties  of  architects  and  engineers — secretary  furnish  tax  com- 
mission names  of  certain  contractors. — All  architects  and  engineers  pre- 
paring plans  and  specifications  for  work  to  be  constructed  in  the  State  of 
South  Carolina  shall  include  in  their  invitations  to  bidders  and  in  their 
specifications  a  copy  of  §§  7084-1  thru  7084-6  or  such  proportions  thereof  as 
are  deemed  necessary  to  convey  to  the  invited  bidder  whether  he  be  a 
resident  or  non-resident  of  this  State,  and  whether  a  license  has  been 
issued  to  him  or  not,  the  information  that  it  will  be  necessary  for  him  to 
show  evidence  of  license  before  his  bid  is  opened  or  considered.  It  shall 
be  the  duty  of  the  secretary  of  the  board  to  make  a  monthly  report  from 
and  after  the  ratification  of'§§  7084-1  thru  7084-6  to  the  South  Carolina  tax 
commission,  setting  out  in  detail  the  name  of  contractor,  the  location  of 
the  structure,  or  work,  and  the  estimated  cost  of  said  structure  or  work, 
where  the  same  shall  exceed  in  value  seven  thousand  five  hundred  ($7,- 
500.00)  dollars  for  all  contracts  let  coming  to  his  notice  and  not  theretofore 
reported  by  him. 
1936  (39)  1675. 
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§  7084-6.     Exemptions The  provisions  of  §§  7084-1  through  7084-6  shall  not 

apply  to  contracts  being  performed  on  military  reservation  work,  navy 
yard  work  and  marine  training  station  work. 
1936  (39)  1675 

See  §  2543  for  contractors'  tax. 

§  7084-7.  Issuance  of  licenses  lo  contractors  for  state  highway  work  by 
state  licensing  board  for  contractors. — The  state  licensing  board  for  con- 
tractors, created  and  established  by  §§  7084-1  thru  7084-6,  is  hereby  author- 
ized and  directed  to  issue  forthwith  notwithstanding  any  provisions  of  said 
sections  and  as  a  matter  of  right  a  license  to  any  person,  firm  or  corporation 
who  shall  have  had  application  on  prescribed  form  therefor  on  file  for  at 
least  seven  days  and  presents  bidder's  or  contractor's  certificate  issued  by 
the  South  Carolina  state  highway  department  pursuant  to  the  provisions 
of  section  5881:  provided,  that  every  person,  firm  or  corporation  applying 
to  the  state  licensing  board  for  contractors  for  a  license  pursuant  to  the 
provisions  of  this  section  shall  pay  to  the  said  board  the  fee  required  by 
the  provisions  of  §§  7084-1  thru  7084-6.  None  of  the  penalties  prescribed  in 
said  sections  shall  apply  to  any  person,  firm  or  corporation,  or  to  any  archi- 
tect, engineer,  or  owner,  in  any  case  where  the  state  licensing  board  for  con- 
tractors shall  fail  or  refuse  to  issue  a  license  in  accordance  herewith. 
1940  (41)  1607. 


ARTICLE  3 
Certified  Public  Accountants 

7085.  Practicing  public  accounting.  7093.  Registration  of  certificate. 

7086.  Certificate  of  registration.  7094.  Display  of  certificate. 

7087.  Board  of  examiners.  7095.  Duties  and  compensation  of  board. 

7088.  Personnel  of  board.  7096.  Annual  license  fee. 

7089.  Organization  of  board.  7097.  Revocation  of  certificate. 

7090.  Examination  and  certificate.-  7098.  Penalty  for  violation. 

7091.  State  auditors.  7099.  No  certificate  to  minor. 

7092.  Copies  of  certificate  as  evidence. 

§  7085.     Who  practicing  public  accounting. — Any  person  shall  be  deemed 
to  be  practicing  public  accounting  as  a  certified  public  accountant  within 
the  meaning  of  §§  7085  thru  7090  and  7092  thru  7099  who  shall  display  a 
sign  or  in  any  way  advertise  himself  as  a  certified  public  accountant. 
1932  Code,  §  7085;  Civ.  C.  '22,  §  2886;  1915  (29)  157. 

See  generally.  James  v.  State  Board,  158  S.  C.  491,  155  S.  E.  830. 

§  7086.  Certificate  of  registration — when  necessary. — It  shall  be  unlawful 
for  any  person  to  hold  himself  out  as  certified  public  accountant,  or  to 
use  the  title  certified  public  accountant,  or  the  initials  "C.  P.  A.,"  in  the 
State  of  South  Carolina  unless  such  person  shall  have  obtained  a  certifi- 
cate of  registration  from  the  South  Carolina  state  board  of  examiners  of 
public  accountants,  as  hereinafter  provided. 
1932  Code,  §  7086;  Civ.  C.  '22,  §  2887;  1915  (29)  157. 

§  7087.     Board  of  examiners. — There  is  hereby  created  a  board  whose  duty 
it  shall  be  to  carry  out  the  purposes  and  enforce  the  provisions  of  §§  7085 
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thru  7090  and  7092  thru  7099,  and  shall  be  styled  the  South  Carolina  board 
of  examiners  of  public  accountants. 

1932  Code,  §  7087;  Civ.  C.  '22,  §  2888;  1915  (29)  157. 

§  7088.  Members  of  board — qualification. — Said  board  shall  consist  of 
three  members,  two  of  whom  shall  have  been  resident  public  accountants 
engaged  in  the  actual  practice  of  public  accounting  in  the  State  of  South 
Carolina  for  a  period  of  three  years  prior  to  their  appointment,  or  shall 
have  been  employed  within  five  years  next  preceding  February  20,  1915, 
in  the  State  of  South  Carolina  for  at  least  three  years,  both  in  public  ac- 
counting and  as  chief  or  head  bookkeeper  managing  an  accounting  depart- 
ment consisting  of  at  least  two  accountants  other  than  himself,  one  an 
attorney  at  law,  who,  in  a  like  manner,  has  been  engaged  in  the  practice 
of  his  profession  for  three  years  prior  to  his  appointment  in  courts  of  this 
State.  The  term  of  each  member  shall  be  three  years  and  until  his  suc- 
cessor is  appointed  and  qualified,  and  vacancies  shall  be  filled  for  the  un- 
expired term  only;  but  in  the  original  appointment  of  members  of  the 
board,  one  shall  be  appointed  for  the  term  of  one  year,  one  for  two  years 
and  one  for  three  years.  Said  board  shall  be  appointed  by  the  Governor 
of  this  State  within  thirty  days  after  §§  7085  thru  7090  and  7092  thru  7099 
shall  hecome  effective,  and  thereafter  as  vacancies  occur.  After  the  first 
board  has  been  appointed  only  licensed  certified  public  accountants  shall  be 
eligible  to  appointment. 

1932  Code,  §  7088;  Civ.  C.  '22,  §  2889;  1915  (29)  157. 

§  7089.     Board —  oath —  organization —  quorum — meetings — notice — rules 

The  members  of  said  board  shall  qualify  by  taking  the  oath  of  office  be- 
fore a  notary  public  or  other  officer  empowered  to  administer  oaths,  and  a 
record  of  same  filed  in  the  office  of  secretary  of  state.  At  the  first  meeting 
of  said  board  after  each  annual  appointment,  the  board  shall  elect  a  presi- 
dent, vice-president  and  secretary-treasurer.  Two  members  of  the  board 
shall  constitute  a  quorum.  Regular  meetings  shall  be  held  at  least  once  a 
year  at  such  time  and  place  as  shall  be  deemed  most  convenient  for  appli- 
cants. Due  notice  of  such  meeting  shall  be  given  by  publication  in  such 
papers  as  may  be  selected  by  the  president  of  the  board.  The  board  may 
prescribe  rules,  regulations  and  by-laws,  in  harmony  with  the  provisions 
of  §§  7085  thiu  7090  and  7092  thru  7099,  for  its  own  proceedings  and  gov- 
ernment, for  the  examination  of  applicants  for  the  practice  of  accounting. 
Said  board,  or  any  member  thereof,  shall  have  the  power  to  administer 
oaths  for  all  purposes  required  in  the  discharge  of  its  duties,  and  shall 
adopt  a  seal  to  be  affixed  to  all  its  official  documents. 
1932  Code,  §  7089;  Civ.  C.  '22,  §  2890;  1915  (29)  157. 

S  7090.  Examination — application — fee — registration — certificate.  —  Every 
person  before  beginning  to  practice  as  a  certified  public  accountant  in  this 
State  after  February  20,  1915,  shall  pass  an  examination  before  said  board 
of  examiners  in  (1)  accounting  theory  and  practice,  (2)  auditing,  (3)  com- 
mercial law.  Each  applicant  desiring  to  be  examined  by  said  board  must 
fill  out  and  swear  to  an  application  at  least  three  weeks  prior  to  the  holding 
of  the  examination  he  or  she  desires  to  take.  Each  applicant  making  appli- 
cation for  examination  rm\st  submit  evidence  satisfactory  to  the  board  that 
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he  or  she  (1)  is  a  bona  fide  citizen  of  South  Carolina  of  legal  age  (2)  is 
possessed  of  a  high  school  education  or  its  equivalent  (3)  and  must  pay 
to  the  board  a  fee  of  $20.00.  The  board  shall  keep  a  register  in  which  shall 
be  recorded  the  name  of  the  person  examined  and  shall  also  record  whether 
the  applicant  successfully  passed  the  examination  or  not.  The  board  shall 
issue  certificates  licensing  as  certified  public  accountants  such  persons  who 
successfully  pass  the  examination:  provided,  that  those  persons  submit 
evidence  satisfactory  to  the  board  that  they  have  had  at  least  two  years' 
actual  experience  as  public  accountants  either  on  their  own  account  or  in 
the  employ  of  South  Carolina  certified  public  accountants  or  three  years' 
actual  experience  in  another  State  or  foreign  nation  either  on  their  own 
account  or  in  the  employ  of  a  public  accountant  licensed  by  the  State  or 
foreign  nation  in  which  they  have  practiced.  Any  person  who  successfully 
passes  the  examination  and  cannot  at  that  time  meet  the  requirements  of 
the  board  as  to  actual  experience  may  in  the  future,  after  he  or  she  has 
acquired  the  necessary  experience  in  actual  work  as  public  accountant, 
apply  for  a  certificate  submitting  evidence  to  that  effect.  If  the  evidence 
is  satisfactory  to  the  board  then  the  board  shall  license  such  person  as  a 
certified  public  accountant.  Certificates  issued  by  the  board  shall  be  signed 
by  the  president  and  secretary  of  the  board,  and  the  board  shall  collect 
from  the  recipient  a  fee  of  $5.00  for  the  issuance  of  the  certificate  which 
sum  shall  be  for  the  use  of  the  board:  provided,  that  the  board  may  in  its 
discretion,  upon  application  in  writing,  waive  the  examination  and  issue 
a  certificate  to  any  person  who  has  the  qualifications  required  by  this  article 
and  the  rules  of  the  board,  except  residents  in  South  Carolina,  when  such 
person  shall  submit  to  said  board  such  evidence  as  to  said  qualifications  as 
may  be  required  by  and  be  satisfactory  to  the  board,  and  when  such  per- 
son for  not  less  than  three  years  has  had  the  degree  of  certified  accountant 
or  chartered  accountant,  issued  by  or  under  authority  of  another  state  or 
foreign  nation,  and  such  certificate  was  issued  with  the  approval  of  the 
state  board  of  accountancy  or  examiners  of  the  state  or  nation  issuing  same: 
and  provided,  further,  that  the  standards  prescribed  by  law  or  the  rules 
and  examinations  conducted  are,  in  the  opinion  of  the  board,  fully  equiva- 
lent to  the  standards  in  this  State:  and  provided,  further,  that  if  for  any 
reason  the  certificate  of  original  issue  be  revoked  or  cancelled,  the  board 
of  accountancy  of  this  State  shall  forthwith  revoke  and  cancel  the  certifi- 
cate issued  to  such  person  in  accordance  with  this  section:  and  provided, 
further,  that  any  nonresident  of  South  Carolina  obtaining  a  certificate  in 
this  State  under  the  provisions  of  this  section  shall  pay  such  application, 
certificate,  and  annual  license  fees  as  are  required  of  bona  fide  residents  of 
this  State,  and  shall  be  subject  to  such  regulations  and  restrictions  as  are 
required  of  bona  fide  residents  of  South  Carolina,  recipients  of  certificates 
of  registration  under  this  article:  and  provided,  further,  that  any  nonresi- 
dent registered  under  §§  7085  thru  7090  and  7092  thru  7099  shall  have  his 
certificate  recorded  with  the  clerk  of  the  circuit  court  for  any  county  in 
South  Carolina. 

1932  Code,  §  7090;  Civ.  C.  '22,  §  2891;  1915  (29)  157;  1920  (31)  788;  1930  (36)  1315. 

Regulations.— The  board  of  examiners'  Board,  158  S.  C.  491,  155  S.  E.  830. 

regulations  requiring   a  nonresident  ap-  Mandamus. — Mandamus  is  the  proper 

plicant    for    a    certificate    as    public    ac-  remedy  to  compel  the  board  of  examin- 

countant  to  maintain  an  office  within  the  ers    to    issue    certificate    to    a    qualified 

State    is    unreasonable.    James    v.    State  nonresident   certified   public   accountant, 
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though    the    accountant    maintains    no      Board,  158  S.  C.  491,  155  S.  E.  830. 
office  within  the  State.  James  v.  State 

§  7091.  Issue  certificate  of  certification  to  state  auditor. — The  South  Caro- 
lina board  of  examiners  of  public  accountants,  upon  petition  of  the  state 
budget  commission,  is  hereby  authorized  and  directed  to  issue  a  certificate 
of  certification  to  the  person  elected  by  the  budget  commission  to  the  posi- 
tion of  state  auditor.  Provided,  such  person  shall  have  performed  the  duties 
of  state  auditor  for  five  consecutive  years  just  preceding  the  petition  of  the 
budget  commission  and,  provided  further,  that  the  said  certificate  may  be 
revoked  by  the  board  of  examiners  when  he  shall  cease  to  occupy  the  posi- 
tion of  state  auditor. 
1936  (39)  1360. 

§  7092.  Certificates — issuance — evidence. — Before  any  certificate  is  issued 
it  shall  be  numbered  and  recorded  in  a  book  kept  by  the  secretary  of  the 
board  of  examiners  and  its  number  shall  be  noted  upon  the  certificate.  In 
all  legal  proceedings  the  record  so  kept  in  the  office  of  the  secretary  of  the 
board,  or  certified  copies  thereof,  shall  be  evidence  of  the  facts  therein 
stated. 

1932  Code,  §  7092;  Civ.  C.  '22,  §  2893;  1915  (29)  157;  1936  (39)  1360. 

§  7093.  Certificates  to  be  recorded — fee — forfeiture. — All  recipients  of  cer- 
tificates of  registration  under  §§  7085  thru  7090  and  7092  thru  7099  shall 
have  the  same  recorded  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  they  reside,  and  shall  pay  a  fee  of  fifty  cents  to  the  clerk 
for  recording  same.  Said  clerk  shall  record  said  certificates  in  a  book  pro- 
vided for  that  purpose.  Any  failure,  neglect  or  refusal  on  the  part  of  any 
person  holding  such  certificate  of  registration  to  display  or  record  the 
same  as  herein  provided,  for  three  months  after  the  issuance  of  said  cer- 
tificate, shall  forfeit  all  rights  thereunder. 

1932  Code,  §  7093;  Civ.  C.  '22,  §  2894;  1915  (29)  157. 

§  7094.  Certificate  to  be  displayed. — Every  person  to  whom  a  certificate 
of  registration  is  granted  under  §§  7085  thru  7090  and  7092  thru  7099  shall 
display  the  same  in  a  conspicuous  place  in  his  or  her  principal  office,  place 
of  business  or  employment. 

1932  Code,  §  7094;  Civ.  C.  '22,  §  2895;  1915  (29)  157. 

§  7095.  Compensation  of  board — how  paid — secretary  and  treasurer — du- 
ties— bond — report. — Out  of  the  funds  coming  into  possession  of  said  board 
each  member  thereof  may  receive  as  compensation  the  sum  of  ten  dollars 
and  expenses  for  each  day  actually  engaged  in  the  duties  of  his  office  and 
mileage  at  three  cents  per  mile  for  all  distances  necessarily  traveled  in 
going  to  and  from  the  meetings  of  the  board.  Said  expenses  shall  be  paid 
from  fees  and  licenses  received  by  the  board  under  the  provisions  of  this 
article,  and  no  part  of  the  salary  or  other  expenses  of  the  board  shall  ever 
be  paid  out  of  the  state  treasury.  All  money  received  in  excess  of  said 
per  diem  allowance  and  mileage,  as  above  provided  for,  shall  be  held  by 
the  secretary  and  treasurer  as  a  special  fund  for  meeting  the  expenses  of 
said  board  and  carrying  out  the  provisions  of  this  article,  and  he  shall  give 
such  bond  as  the  board  shall  from  time  to  time  direct,  and  the  said  board 
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shall  make  an  annual  report  of  its  proceedings  to  the  Governor  on  the  first 
Monday  of  January  in  each  year,  which  report  shall  contain  an  account 
of  all  moneys  received  and  disbursed  by  them  pursuant  to  this  article. 
1932  Code,  §  7095;  Civ.  C.  '22,  §  2896;  1915  (29)  157. 

§  7096.  Annual  license  fee — license  revoked — regulated — penalties. — Every 
registered  certified  public  accountant  who  desires  to  continue  the  practice 
in  this  State  shall,  annually,  on  or  before  the  first  day  of  July  of  each  year, 
pay  to  the  secretary  of  said  board  a  license  fee,  to  be  fixed  by  the  board, 
and  which  shall  in  no  case  exceed  the  sum  of  ten  dollars  per  annum,  for 
which  he  shall  receive  a  renewal  of  such  license,  and  in  case  of  the  default 
of  such  payment  by  any  person,  his  or  her  certificate  shall  be  revoked  by  the 
board  of  examiners  on  twenty  days'  notice  in  writing  by  the  secretary,  of 
the  time  and  place  of  considering  such  revocation,  and  deposit  of  said  no- 
tice in  the  United  States  post  office,  addressed  to  the  person  at  his  or 
her  last  known  place  of  residence  or  business,  and  the  registered  postage 
prepaid  thereon,  shall  be  proof  of  due  and  legal  service  of  such  notice,  but 
no  certificate  shall  be  revoked  for  nonpayment  if  the  person  so  notified 
shall  pay  such  penalty  as  may  be  imposed  by  said  board:  provided,  that 
the  said  board  may  impose  a  penalty  not  exceeding  twenty-five  dollars 
upon  the  persons  so  notified  as  a  condition  for  allowing  certificate  to  stand 
valid.  Any  person  whose  certificate  of  registration  has  been  revoked  for 
failure  to  pay  his  or  her  renewal  fee,  as  herein  provided,  may  apply  to  have 
the  same  regranted  to  him  or  her  upon  payment  to  the  board  of  all  renewal 
fees  that  should  have  been  paid  had  the  certificate  of  registration  not  been 
revoked. 

1932  Code,  §  7096;  Civ.  C.  '22,  §  2897;  1915  (29)  157;  1930  (36)  1315. 

§  7097.  Cause  of  revocation  of  certificate. — Any  person  registered  as  pro- 
vided for  in  §§  7085  thru  7090  and  7092  thru  7099  may  have  his  certificate 
of  registration  revoked  or  suspended  by  the  South  Carolina  state  board 
of  examiners  of  public  accountants  for  any  of  the  following  causes: 

(1)  His  or  her  conviction  of  a  crime  involving  moral  turpitude,  in  which 
case  the  record  of  conviction,  or  a  certified  copy  thereof  by  the  clerk  of 
court,  or  by  the  judge  in  whose  court  the  conviction  is  had,  shall  be  con- 
clusive evidence. 

(2)  When  his  or  her  certificate  of  registration  has  been  secured  by  fraud 
or  deceit. 

(3)  For  unprofessional  conduct  or  for  gross  ignorance  or  inefficiency  in 
his  profession. 

1932  Code,  §  7097;  Civ.  C.  '22,  §  2898;  1915  (29)  157. 

§  7098.  Violation  of  this  article  misdemeanor — penalty. — Any  person  who 
shall  violate  any  of  the  provisions  of  §§  7085  thru  7090  and  7092  thru  7099 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  in  a  court 
of  competent  jurisdiction,  shall  be  punished  by  a  fine  of  not  less  than 
twenty-five  dollars  and  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment not  less  than  twenty  days  and  not  exceeding  thirty  days,  and  all  fines 
thus  received,  one-fourth  shall  be  paid  to  the  party  or  parties  furnishing 
proof  necessary  to  convict,  three-fourths  to  go  to  the  common  school  fund 
in  the  county  in  which  conviction  takes  place. 

1932  Code,  §  7098;  Civ.  C.  '22,  §  2899;  Cr.  C.  '22,  §  279;  1915  (29)  157. 
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§  7099.     No  certificate  to  one  under  legal  age. — It  shall  be  unlawful  for  the 
board  of  examiners  to  grant  a  certificate  to  anyone  under  legal  age. 
1932  Code,  §  7099;  Civ.  C.  '22,  §  2900;  1915  (29)  157;  1930  (36)  1315. 

ARTICLE  4 
Aeronautics 


7100  and  7112.  Definitions. 

7101.  Sovereignity.  7112-13. 

7102.  Ownership. 

7103.  Flights  and  landings.  7112-14. 

7104.  Liability  for  damage. 

7105.  Collisions.  7112-15. 

7106.  Crime   and   torts. 

7107.  Contracts.  7112-16. 

7108.  Misdemeanors.  7112-17. 

7109.  Hunting  from  aircraft.  7112-18. 
7110  and  7111.  Construction  and  citation. 

7112-1.    Aircrafts    must    be    licensed    by  7112-19. 

United  States.  7112-20. 

7112-2.    Pilots     must     be     licensed     by  7112-21. 
United  States — exceptions. 

7112-3.  Pilots  license— aircraft  license—  7112-22. 
display — duty   of   defendants    in 

prosecutions.  7112-23. 

7112-4.    South  Carolina  aeronautics  com-  7112-24. 

mission.  7112-25. 

7112-5.  Commission  —  organize  —  rules  7112-31. 

and  regulations.  7112-32. 

7112-6.    Director    of    aeronautics  —  addi-  7112-33. 

tional  employees  compensations.  7112-34. 

7112-7.    Offices— expenses.  7112-35. 

7112-8.    Duties   and   powers   of   commis- 
sion. 7112-36. 

7112-9.    Commission    assist    in    develop-  7112-37. 
ment  of  aviation. 

7112-10.    Commission    approve    airports,  7112-38. 
landing  fields,  air  schools,  fly- 
ing clubs,  air  beacons,  etc.  7112-39. 

7112-11.    Commission  investigate  and  7112-40. 

hold   hearings.  7112-41. 

7112-12.    Use  of  reports  on  or  testimony  7112-42. 
obtained    during   investigations 


or  hearings. 

Rules    and    regulations — report 
annually. 

Enforcement  —  public  depart- 
ments cooperate. 
Orders — service — inspect  prem- 
ises, buildings. 
Appeal  from  orders. 
Procedure  in  appealing. 
Rights    waived    if    no    appeal 
made. 
Penalty. 

State  aviation  fund. 
Use   of  receipts   to   defray   ex- 
penses. 

Use  of  tax  accruing  to  commis- 
sion. 

Saving  clause. 
Exemptions. 
Short  title. 
Uniform  airports  act. 
Lands  for  such  purposes. 
Acquire  private  property. 
Payment  of  land. 
Duties   and   powers   as   to  such 
airports  and  landing  fields. 
Finances. 

Acquire  air  rights  over  private 
property. 

Acquire    easements    place    and 
maintain  markers  and  lights. 
Police   regulations. 
Intent — construction. 
Invalidity. 
Short  title. 


Uniform  State  Law  for  Aeronautics 

§  7100.  Terms  defined.— In  sections  7100  to  7111,  "aircraft"  includes  bal- 
loon, airplane,  hydroplane,  and  every  other  vehicle  used  for  navigation 
through  the  air.  A  hydroplane,  while  at  rest  on  water  and  while  being  op- 
erated on  or  immediately  above  water,  shall  be  governed  by  the  rules 
regarding  water  navigation;  while  being  operated  through  the  air  other- 
wise than  immediately  above  water,  it  shall  be  treated  as  an  aircraft. 
"Aeronaut"  includes  aviator,  pilot,  balloonist,  and  every  other  person  hav- 
ing any  part  in  the  operation  of  aircraft  while  in  flight.  "Passenger"  in- 
cludes any  person  riding  in  an  aircraft  but  having  no  part  in  its  operation. 
1932  Code,  §  7100;  1929  (36)  220. 


§  7101.  Sovereignty. — Sovereignty  in  the  space  above  the  lands  and  waters 
of  this  State  is  declared  to  rest  in  the  State,  except  where  granted  to  and 
assumed  by  the  United  States  pursuant  to  a  constitutional  grant  from  the 
people  of  this  State. 

1932  Code,  §  7101;  1929  (36)  220. 
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§  7102.     Ownership.— The  ownership  of  the  space  above  the  lands  and  wa- 
ters of  this  State  is  declared  to  be  vested  in  the  several  owners  of  the  sur- 
face beneath,  subject  to  the  right  of  flight  described  in  section  7103. 
1932  Code.  §  7102;  1929  (36)  220. 

§  7103.  Flights  and  landings.— Flight  in  aircraft  over  the  lands  and  wa- 
ters of  this  State  is  lawful,  unless  at  such  a  low  altitude  as  to  interfere  with 
the  then  existing  use  to  which  the  land  or  water,  or  the  space  over  the  land 
or  water,  is  put  by  the  owner,  or  unless  so  conducted  as  to  be  imminently 
dangerous  to  persons  or  property  lawfully  on  the  land  or  water  beneath. 
The  landing  of  an  aircraft  on  the  lands  or  waters  of  another,  without  his 
consent  is  unlawful,  except  in  the  case  of  a  forced  landing.  For  damages 
caused  by  a  forced  landing,  however,  the  owner  or  lessee  of  the  aircraft 
or  the  aeronaut  shall  be  liable,  as  provided  in  section  7104. 
1932  Code.  §  7103;  1929  (36)  220. 

§  7104.  Liability  for  damages. — The  owner  of  every  aircraft  which  is 
operated  over  the  lands  or  waters  of  this  State  is  absolutely  liable  for  in- 
juries to  persons  or  property  on  the  land  or  water  beneath,  caused  by  the 
ascent,  descent  or  flight  of  the  aircraft,  or  the  dropping  or  falling  of  any 
object  therefrom,  whether  such  owner  was  negligent  or  not,  unless  the 
injury  is  caused  in  whole  or  in  part  by  the  negligence  of  the  person  injured. 
or  of  the  owner  or  bailee  of  the  property  injured.  If  the  aircraft  is  leased 
at  the  time  of  the  injury  to  person  or  property,  both  owner  and  lessee  shall 
be  liable,  and  they  may  be  sued  jointly,  or  either  or  both  of  them  may 
be  sued  separately.  An  aeronaut  who  is  not  the  owner  or  lessee  shall  be 
liable  only  for  the  consequences  of  his  own  negligence.  The  injured  person, 
or  owner  or  bailee  of  the  injured  property,  shall  have  a  lien  on  the  aircraft 
causing  the  injury  to  the  extent  of  the  damage  caused  by  the  aircraft  or 
objects  falling  from  it. 

1932  Code,  §  7104;  1929  (36)  220. 

§  7105.     Collisions — The  liability  of  the  owner  of  one  aircraft  to  the  owner 
of  another  aircraft,  or  to  aeronauts  or  passengers  on  either  aircraft,  for 
damage  caused  by  collision  on  land  or  in  the  air,  shall  be  determined  by 
the  rules  of  law  applicable  to  torts  on  land. 
1932  Code,  §  7105;  1929  (36)  220. 

§  7106.  Crimes  and  torts. — All  crimes,  torts  and  other  wrongs  committed 
by  or  against  an  aeronaut  or  passenger  while  in  flight  over  this  State  shall 
be  governed  by  the  laws  of  this  State;  and  the  question  whether  damage 
occasioned  by  or  to  an  aircraft  while  in  flight  over  this  State  constitutes  a 
tort,  crime  or  other  wrong  by  or  against  the  owner  of  such  aircraft,  shall 
be  determined  by  the  laws  of  this  State. 
1932  Code.  §  7106;  1929  (36)  220. 

§  7107.     Contracts. — All  contractual  and  other  legal  relations  entered  into 
by  aeronauts  or  passengers  while  in  flight  over  this  State  shall  have  the 
same  effect  as  if  entered  into  on  the  land  or  water  beneath. 
1932  Code,  §  7107;  1929  (36)  220. 

§  7108.     Misdemeanors. — Any  aeronaut  or  passenger  who,  while  in  flight 
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over  a  thickly  inhabited  area  or  over  a  public  gathering  within  this  State, 
shall  engage  in  trick  or  acrobatic  flying,  or  in  any  acrobatic  feat,  or  shall, 
except  while  in  landing  or  taking  off,  fly  at  such  a  low  level  as  to  endanger 
the  persons  on  the  surface  beneath,  or  drop  any  object  except  loose  water 
or  loose  sand  ballast,  shall  be  guilty  of  a  misdemeanor  and  punishable  by 
a  fine  of  not  more  than  one  hundred  ($100.00)  dollars,  or  imprisonment  for 
not  more  than  thirty  (30)  days,  or  both. 
1932  Code,  §  7108;  1929  (36)  220. 

§  7109.  Hunting  from  aircraft. — Any  aeronaut  or  passenger  who,  while 
in  flight  within  this  State,  shall  intentionally  kill  or  attempt  to  kill  any 
birds  or  animals,  shall  be  guilty  of  a  misdemeanor  and  punishable  by  a  fine 
of  not  more  than  one  hundred  ($100.00)  dollars,  or  by  imprisonment  for 
not  more  than  thirty  (30)  days,  or  both. 
1932  Code,  §  7109;  1929  (36)  220. 

§  7110.     Construction. — Sections  7100  through  7109  shall  be  so  interpreted 
and  construed  as  to  effectuate  its  general  purpose  to  make  uniform  the  law 
of  those  States  which  enact  it,  and  to  harmonize,  as  far  as  possible,  with 
federal  laws  and  regulations  on  the  subject  of  aeronautics. 
1932  Code,  §  7110;  1929  (36)  220. 

§  7111.     Citation. — Sections  7100  through  7110  may  be  cited  as  the  Uniform 
State  Law  for  Aeronautics. 
1932  Code,  §  7111;  1929  (36)  220. 

Uniform  State  Aeronautical  Regulatory  Law 

§  7112.     Definitions.— When  used  in  §§  7112  through  7112-25: 

(a)  "Aeronautics"  means  the  act  or  practice  of  the  art  and  science  of 
transportation  by  aircraft,  and  operation,  construction,  repair  or  mainte- 
nance of  aircraft,  airports,  landing  field,  landing  strips,  air  navigation  facili- 
ties or  air  instruction. 

(b)  "Aircraft"  means  any  contrivance  now  known  or  hereafter  invented, 
used,  or  designed  for  navigation  of,  or  flight  in  the  air. 

(c)  "Public  aircraft"  means  an  aircraft,  used  exclusively  in  the  govern- 
mental service,  including  military  and  naval  aircraft,  or  of  any  State  or 
territory  thereof. 

(d)  "Civil  aircraft"  means  any  aircraft  other  than  a  public  aircraft. 

(e)  "Airport"  means  any  area,  either  of  land  or  water,  which  is  used  or 
which  is  made  available  for  the  landing  and  take-off  of  aircraft,  which  may 
or  which  may  not  provide  facilities  for  the  shelter,  supply,  and  repair  of 
aircraft,  and  which  meets  the  minimum  requirements  as  to  size,  design, 
surface  marking,  equipment  and  management  as  may  from  time  to  time  be 
provided  by  the  South  Carolina  aeronautics  commission. 

(f)  "Landing  strip"  means  an  area,  either  of  land  or  water,  which  is 
available  for  the  landing  and  take-off  of  aircraft,  having  not  less  than  100 
feet  of  usable  width  and  not  less  than  1,000  feet  of  usable  length,  the  use  of 
which  shall,  except  in  case  of  emergency,  be  only  as  provided  from  time  to 
time  by  the  regulations  of  the  South  Carolin  aeronautics  commission. 

(g)  "Person"  means  any  individual,  association,  co-partnership,  firm, 
company,  corporation,  or  other  association  of  individuals. 

tV.-S.C.-6 
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(h)  "Air  instruction"  means  the  imparting  of  aeronautical  information 
in  any  air  school,  flying  club,  or  by  any  aviation  instructor. 

(i)  Any  person  engaged  in  giving  instruction,  or  offering  to  give  instruc- 
tion in  aeronautics — either  in  flying  or  ground  subjects,  or  both — for  or 
without  hire  or  reward,  and  advertising,  representing  or  holding  himself 
or  itself  out  as  giving  or  offering  to  give  such  instruction,  shall  be  termed 
and  considered  an  "air  school". 

(j)  Any  person  (other  than  an  individual)  who,  neither  for  profit  nor 
reward,  owns,  leases,  or  uses  one  or  more  aircraft  for  the  purpose  of  in- 
struction, pleasure,  or  both,  shall  be  termed  and  considered  a  "flying  club". 

(k)  "Aviation  instructor"  means  any  individual  engaged  in  giving  in- 
struction, or  offering  to  give  instruction,  in  aeronautics — either  in  flying  or 
ground  subjects,  or  both — for  or  without  hire  or  reward,  without  advertis- 
ing such  occupation,  without  calling  his  facilities  an  "air  school"  or  any- 
thing equivalent  thereto,  or  without  employing  or  using  other  instructors. 

(1)   "Aviation  gasoline"  means  gasoline  manufactured  exclusively  for  use 
in  airplanes,  and  sold  for  such  purposes. 
1935  (39)  447. 

§  7112-1.     Aircrafls  must  be  licensed  by  United  States — exceptions. — The 

public  safety  requiring  and  the  advantages  of  uniform  regulation  making 
it  desirable  in  the  interest  of  aeronautical  progress  that  aircraft  operating 
within  this  State  should  conform  with  respect  to  design,  construction,  and 
airworthiness  to  the  standard  prescribed  by  the  United  States  government 
with  respect  to  navigation  of  civil  aircraft  subject  to  its  jurisdiction,  it  shall 
be  unlawful  for  any  person  to  operate,  or  pilot,  or  navigate,  or  cause  or 
authorize  to  be  operated,  piloted,  or  navigated,  any  aircraft  within  the  State 
unless  such  aircraft  has  an  appropriate  effective  license,  issued  by  the 
government  of  the  United  States:  provided,  however,  that  this  restriction 
shall  not  apply  to  public  aircraft  of  the  United  States,  or  of  any  State,  ter- 
ritory or  possession  thereof;  or  to  aircraft  licensed  by  a  foreign  country 
with  which  the  United  States  has  a  reciprocal  agreement  covering  the  op- 
erations of  such  licensed  aircraft;  and  provided,  further,  that  the  South 
Carolina  aeronautics  commission  may,  in  its  discretion,  waive  this  provision 
in  the  interest  of  a  non-passenger-carrying  flight  solely  for  inspection  or 
test  purposes. 
1935  (39)  447. 

§  7112-2.  Pilots  must  be  licensed  by  United  States — exceptions. — The  pub- 
lic safety  requiring  and  the  advantages  of  uniform  regulations  making  it 
desirable  in  the  interest  of  aeronautical  progress  that  a  person  engaging 
within  this  State  in  navigating  aircraft  in  any  form  of  navigation,  shall 
have  the  qualifications  necessary  for  obtaining  and  holding  a  pilot's  license 
issued  by  the  government  of  the  United  States,  it  shall  be  unlawful  for  any 
person  to  pilot  any  aircraft  in  this  State,  unless  such  person  is  the  holder 
of  a  correct,  effective  pilot's  license  issued  by  the  government  of  the  United 
States:  provided,  however,  that  this  restriction  shall  not  apply  to  those 
persons  operating  public  aircraft  of  the  United  States,  or  public  aircraft  of 
any  State,  territory,  or  possession  thereof,  or  operating  any  aircraft  licenses 
by  a  foreign  country  with  which  the  United  States  has  a  reciprocal  agree- 
ment covering  the  operation  of  such  licensed  aircraft. 
1935  (39)  447. 
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§  7112-3.  Pilot's  license — aircraft  license — display  —  duty  of  defendants 
in  prosecutions. — The  certificate  of  the  license  required  for  pilots  shall  be 
kept  in  the  personal  possession  of  the  licensee  when  he  is  operating  aircraft 
within  this  State,  and  must  be  presented  for  inspection  upon  the  demand 
of  any  passenger,  or  any  peace  officer  of  this  State,  any  authorized  official 
or  employee  of  the  South  Carolina  aeronautics  commission,  or  any  official 
manager,  or  person  in  charge  of  any  airport  in  this  State  upon  which  he 
shall  land,  or  upon  the  reasonable  request  of  any  other  person.  The  air- 
craft license  must  be  carried  in  the  aircraft  at  all  times,  and  must  be  con- 
spicuously posted  therein  where  it  may  be  readily  seen  by  passengers  or 
inspectors;  and  the  license  must  be  presented  for  inspection  upon  the  de- 
mand of  any  passenger,  any  peace  officer  of  this  State,  any  authorized  offi- 
cial or  employee  of  the  South  Carolina  aeronautics  commission  or  any  offi- 
cial, manager,  or  person  in  charge  of  any  airport  in  this  State  upon  which 
it  shall  land,  or  upon  the  reasonable  request  of  any  other  person.  In  any 
criminal  prosecution  under  any  of  the  provisions  of  §§  7112  through  7112-25 
a  defendant  who  relies  for  his  justification  upon  a  license  of  any  kind 
shall  have  the  burden  of  proving  that  he  is  properly  licensed,  or  is  the 
possessor  of  a  proper  license,  as  the  case  may  be,  and  the  fact  of  non-issu- 
ance of  such  license  may  be  evidenced  by  a  certificate  signed  by  the  official 
having  power  of  issuance,  or  his  deputy,  under  seal  of  office,  stating  that 
he  has  made  diligent  search  in  the  records  of  his  office  and  that  from  the 
records  it  appears  that  no  such  license  was  issued  up  to  the  date  of  the 
making  of  such  certificate. 
1935  (39)  447. 

§  7112-4.  South  Carolina  aeronautics  commission — appointment — compen- 
sation— terms — vacancy. — There  is  hereby  created  an  aeronautics  commis- 
sion to  be  known  as  the  South  Carolina  Aeronautics  Commission  consist- 
ing of  three  persons  to  be  appointed  by  the  Governor  and  to  serve  without 
compensation  other  than  traveling  expenses  and  disbursements  as  pro- 
vided in  section  7114-6.  The  members  of  the  commission  shall  elect  a 
chairman  who  shall  serve  during  the  term  of  his  appointment.  The  Gover- 
nor shall  appoint  three  members  to  serve  two,  four,  and  six  years  and 
upon  the  expiration  of  said  terms  said  members  shall  be  succeeded  by  their 
successors  in  office  who  shall  be  appointed  by  the  Governor  for  a  term  of 
four  years  and  until  their  successors  shall  have  been  appointed  and  shall 
have  qualified.  Said  commissioners  shall  take  the  oath  of  office  provided 
by  the  Constitution  and  the  oath  prescribed  by  law  for  State  officers.  The 
Governor  shall  have  the  power  to  fill  vacancies  in  the  office  of  commission 
until  successors  in  such  office  for  a  full  term  or  an  unexpired  term,  as 
the  case  may  be,  shall  have  been  appointed  by  the  Governor. 
1935  (39)  447. 

§  7112-5.  Commission — organize — issue  rules  and  regulations. — The  com- 
mission shall,  within  thirty  days  after  its  appointment,  organize,  adopt  a 
seal  for  the  commission,  and  make  such  rules  and  regulations  for  the  ad- 
ministration of  the  commission,  not  inconsistent  herewith,  as  it  may  deem 
expedient,  and  may  from  time  to  time  amend  such  rules  and  regulations. 
1935  (39)  447. 


§  7112-5  Civil  Code  Page  164 

Pilot  Regulations  Enacted  by  South  Carolina  Aeronautics  Commission: 

(Filed  secretary  of  state's  office  April  10,  1940.) 

Pilots,  with  less  than  200  hours  certified  time,  shall  not  fly  an  aircraft,  other  than 
the  model  or  type  used  in  taking  their  primary  instruction,  until  after  they  have 
taken  three  hours  dual  instruction  under  the  supervision  of  a  competent  pilot  on 
the  model  or  type  they  intend  to  fly.  Limited-commercial  and  private  pilots,  under 
this  classification,  shall,  in  addition  to  the  dual  instruction  required  above,  complete 
two  hours  solo  flight  on  the  model  or  type  aircraft  they  intend  to  fly,  before  carry- 
ing passengers  as  authorized  in  their  certificate  of  competency.  Both  the  dual  and 
solo  time  required  under  this  regulation  will  be  certified  to  in  the  pilot's  log  book 
by  the  supervising  pilot. 

§  7112-6.     Director  of  aeronautics — additional  employees — compensation. — 

The  commission  shall  employ  a  director  of  aeronautics  who,  in  order  to 
qualify  for  the  position,  must  hold  a  transport  pilot's  license,  and  an  aero- 
plane and  engine  mechanic's  license,  issued  by  the  United  States  govern- 
ment, and  may  employ  such  clerical  and  other  employees  and  assistants 
as  it  may  deem  necessary  for  the  proper  transaction  of  its  business,  and 
shall  fix  their  salaries.  No  salary  shall  exceed  the  sum  of  three  hundred 
dollars  per  month.  Each  commissioner,  director  of  aeronautics,  and  the 
employees  of  the  commission  shall  be  reimbursed  for  all  actual  and  neces- 
sary traveling  expenses  and  disbursements  incurred  by  them  in  the  dis- 
charge of  their  official  duties. 
1935  (39)  447. 

§  7112-7.  Offices — expenses. — The  sinking  fund  commission  (or  other  state 
official  who  is  charged  with  the  duty  of  housing  state  commission  or  other 
similar  state  bodies)  shall  provide,  as  soon  as  practicable,  suitable  offices 
for  the  commission  in  the  city  of  Columbia,  and  the  commission  may  main- 
tain offices  in  any  other  city  in  the  State  of  South  Carolina  that  the  com- 
mission may  designate,  and  may  incur  the  necessary  expense  for  the  office 
furniture,  stationery,  printing,  incidental  expenses,  and  other  expenses 
ncessary  for  the  enforcement  of  §§  7112  through  7112-25  and  the  general 
promotion  of  aeronautics  within  the  State. 
1935  (39)  447. 

§  7112-8.  Duties  and  powers  of  commission. — It  shall  be  the  duty  of  the 
commission  to  foster  air  commerce  within  the  State  of  South  Carolina, 
and  the  commission  shall  have  supervision  over  the  aeronautical  activities 
and  the  facilities  within  the  State,  which  authority  shall  include  super- 
vision and  control  over  all  airports,  landing  fields,  landing  strips,  air  in- 
struction, air  parking,  air  beacons,  and  all  other  air  navigation  facilities. 
Accordingly,  the  commission  is  empowered  to  prescribe  such  reasonable 
rules  and  regulations  as  it  may  deem  necessary  and  advisable  for  the  public 
safety  and  for  the  promotion  of  aeronautics  governing  the  designing,  lay- 
ing out,  location,  building,  equipping,  operation  and  use,  of  all  airports, 
landing  fields,  or  landing  strips.  The  commission  is  further  empowered  to 
prescribe  such  reasonable  rules  and  regulations  as  it  may  deem  necessary 
governing  the  curriculum,  equipment,  personnel  and  operation  and  man- 
agement of  all  air  instruction,  for  the  purpose  of  protecting  the  health  and 
safety  of  students  receiving  or  to  receive  such  instruction,  and  insuring, 
so  far  as  may  be,  the  public  safety  through  the  proper  training  and  instruc- 
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tion  of  student  aviators.  The  commission  is  further  empowered  to  pre- 
scribe such  reasonable  rules  and  regulations  as  it  may  deem  necessary  and 
advisable  for  the  public  safety  and  safety  of  those  engaged  in  aeronautics, 
and  for  the  promotion  of  aeronautics,  governing  the  establishment,  loca- 
tion, maintenance  and  operation  of  all  air  markings,  air  beacons,  and  other 
air  navigation  facilities.  The  commission  is  further  empowered  to  prescribe 
such  reasonable  air  traffic  rules  and  regulations  as  it  shall  deem  necessary 
for  public  safety  and  the  safety  of  those  engaged  in  aeronautics,  and  for 
the  promotion  of  aeronautics;  provided,  however,  that  no  rules  or  regula- 
tions prescribed  by  the  commission  under  the  authority  of  this  subsection 
shall  be  inconsistent  with  the  then  current  federal  legislation  governing 
aeronautics  and  the  regulations  duly  promulgated  thereunder. 
1935  (39)  447. 

§  7112-9.  Commission  assist  in  development  of  aviation — cooperate  in  es- 
tablishment and  operation  of  airports,  etc. — The  commission  shall  assist  in 
the  development  of  aviation  and  aviation  facilities  within  the  State  for  the 
purpose  of  safeguarding  the  interest  of  those  engaged  in  all  phases  of  the 
industry  and  of  the  general  public  and  of  promoting  aeronautics. 

The  commission  is  empowered  to  cooperate  with  any  county  or  munici- 
pality in  the  establishment,  maintenance  and  operation  of  airports,  land- 
ing fields,  or  emergency  landing  strips,  and  may  do  so  in  cooperation  with 
other  states  or  with  any  federal  agency;  but  this  power  and  authority  shall 
not  include  the  right  to  purchase,  lease  or  operate  any  airport,  landing  field, 
or  emergency  landing  strip  nor  to  contributing  any  of  its  funds  thereto. 

1935  (39)  447. 

§  7112-10.  Commission  approve  airports,  landing  iields,  air  schools,  flying 
clubs,  air  beacons,  etc. — resident  pilots,  owners  and  operators  register  their 
federal  licenses. — Within  sixty  days  after  the  commission  is  created,  all 
owners,  and/or  operators  of  all  airports,  landing  fields,  air  schools,  and 
flying  clubs,  and  the  owners  and/or  operators  of  all  air  beacons  and  air 
navigation  facilities,  shall  make  application  to  the  commission  for  its  ap- 
proval of  such  airport,  landing  field,  air  school,  flying  club,  air  beacon,  or 
other  air  navigation  facility  and  the  commission  shall  immediately  consider 
and  pass  upon  such  applications.  Within  the  same  period  all  resident  pilots 
and  owners  and,  or  operators  of  all  aircraft  shall  register  the  federal  licenses 
of  said  airman  and  of  said  aircraft  in  such  manner  as  the  commission  may 
by  regulation  prescribe.  All  proposed  airports,  landing  fields,  air  schools, 
flying  clubs,  air  beacons,  or  other  air  navigation  facilities  shall  first  be  ap- 
proved by  the  commission  before  they  or  any  of  them  shall  be  so  used  or 
operated.  It  shall  be  unlawful  for  any  airport,  landing  field,  air  school,  fly- 
ing club,  air  beacon,  or  other  air  navigation  facility  to  be  used  or  operated 
without  the  approval  of  the  commission.  Provided,  however,  that  no  li- 
cense, rule,  order,  or  regulation  promulgated  under  the  authority  of  this 
section  or  of  §§  7112  through  7112-25  shall  apply  to  airports,  landing  fields, 
air  beacons,  air  markings,  or  other  air  navigation  facilities  owned  or  op- 
erated by  the  government  of  the  United  States,  State,  county  or  municipal- 
ity. The  commission  is  hereby  authorized  to  issue  a  certificate  of  its  appro- 
val in  each  case.  For  the  issuance  of  each  certificate  of  registration  of  each 
federal  license  for  pilots  and  aircraft,  no  fee  shall  be  charged.  Provided, 
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that  unlicensed  commercial  aircraft  shall  be  given  a  period  of  one  year 
after  May  21,  1935,  in  which  to  obtain  a  federal  license  and  the  South  Caro- 
lina aviation  commission  shall  have  power  to  extend  that  time  should  it 
deem  advisable. 
1935  (39)  447. 

§  7112-11.  Commission  investigate  and  hold  hearings. — The  commission 
or  any  commissioners,  or  officer  designated  by  the  commission,  shall  have 
power  to  hold  investigations,  inquiries,  and  hearings  concerning  matters 
covered  by  the  provisions  of  §§  7112  through  7112-25,  and  all  accidents  in 
aeronautics  within  this  State.  All  hearings  conducted  by  the  commission 
shall  be  open  to  the  public.  Each  commission,  and  every  officer  of  the  com- 
mission designated  by  it  to  hold  any  inquiry,  investigation  or  hearing,  shall 
have  the  power  to  administer  oaths  and  affirmations,  certify  to  all  official 
acts,  issue  subpoenas,  compel  the  attendance  and  testimony  of  witnesses, 
and  the  production  of  papers,  books,  and  documents.  In  case  of  failure  to 
comply  with  any  subpoena  or  order  issued  under  authority  of  §§  7112 
through  7112-25,  the  South  Carolina  aeronautics  commission,  or  its  author- 
ized representatives,  may  invoke  the  aid  of  any  circuit  court  in  this  State. 
The  court  may  thereupon  order  the  witness  to  comply  with  the  require- 
ments of  the  subpoena  or  order  to  give  evidence  touching  the  matter  in 
question.  Any  failure  to  obey  the  order  of  said  court  may  be  punished  by 
the  court  as  a  contempt  thereof. 
1935  (39)  447. 

§  7112-12.  Use  of  reports  on  or  testimony  obtained  during  investigations 
or  hearings — commissioners  and  employees  not  required  to  testify. — In  or- 
der to  facilitate  the  making  of  investigations  by  the  South  Carolina  aero- 
nautics commission,  in  the  interest  of  the  public  safety  and  the  promotion 
of  aeronautics,  the  public  interest  requires  and  it  is  therefore  provided  that 
the  reports  of  investigations  or  hearings,  or  any  part  thereof,  or  any  testi- 
mony given  thereat,  shall  not  be  admitted  in  evidence  or  used  for  any 
purpose  in  any  suit,  action,  or  proceeding  growing  out  of  any  matter  re- 
ferred to  in  said  investigation,  hearing,  or  report  thereof,  except  in  case  of 
criminal  or  other  proceedings  instituted  by  or  in  behalf  of  the  commission 
under  the  provisions  of  §§  7112  through  7112-25,  nor  shall  any  commissioner 
or  employee  of  the  South  Carolina  aeronautics  commission  be  required  to 
testify  to  any  facts  ascertained  in,  or  information  gained  by  reason  of  his 
official  capacity,  and,  further,  no  commissioner  or  employee  of  the  South 
Carolina  aeronautics  commission  shall  be  required  to  testify  as  an  expert 
witness  in  any  suit,  action,  or  proceeding  involving  any  aircraft. 
1935  (39)  447. 

§  7112-13.  Rules  and  regulations — report  annually. — The  commission  shall 
keep  on  file  with  the  secretary  of  state,  and  at  the  principal  office  of  the 
commission,  a  copy  of  all  its  rules  and  regulations  for  public  inspection.  On 
or  before  the  thirty-first  day  of  December,  in  each  year,  the  commission 
shall  make  to  the  Governor  a  full  report  of  its  proceedings  for  the  year  end- 
ing the  first  day  of  December  in  each  year,  and  may  submit  with  such 
report  such  recommendations  pertaining  to  its  affairs  as  seem  to  it  to  be 
desirable. 
1935  (39)  447. 
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§  7112-14.  Enforcement — public  departments  cooperate. — It  shall  be  the 
duty  of  the  commission,  its  members,  and  employees,  and  every  county 
and  municipal  officer  charged  with  the  enforcement  of  state  and  municipal 
laws,  to  enforce,  and  assist  in  the  enforcement,  of  §§  7112  through  7112-25. 
The  commission  is  further  authorized  in  the  name  of  the  State  of  South 
Carolina  to  enforce  the  provisions  of  §§  7112  through  7112-25  by  injunction 
in  the  circuit  courts  of  this  State.  Other  departments  and  political  subdivi- 
sions of  this  State  are  further  authorized  to  cooperate  with  the  South  Caro- 
lina aeronautics  commission  in  the  development  of  aeronautics  and  aero- 
nautic facilities  within  the  State. 
1935  (39)  447. 

§  7112-15.  Orders — service — inspect  premises,  buildings,  etc. — In  any  case 
where  the  commission  rejects  an  application  for  permission  to  operate  or 
establish  an  airport,  landing  field,  air  school,  flying  club,  air  beacon,  or 
other  air  navigation  facility,  or  in  any  case  where  the  commission  shall 
issue  any  order  requiring  certain  things  to  be  done,  it  shall  set  forth  its 
reasons  therefor  and  shall  state  the  requirements  to  be  met  before  such 
approval  will  be  given  or  such  order  modified  or  changed.  In  any  case 
where  the  commission  may  deem  it  necessary  it  may  order  the  closing  of 
any  airport,  landing  field,  or  order  any  air  school,  flying  club,  or  air  beacon, 
or  other  air  navigation  facility  to  cease  operations  until  it  shall  have  com- 
plied with  the  requirements  laid  down  by  the  commission.  To  carry  out 
the  provisions  of  §§  7112  through  7112-25  the  South  Carolina  aeronautics 
commission  and  any  officers,  state  or  municipal,  charged  with  the  duty  of 
enforcing  §§  7112  through  7112-25,  may  inspect  and  examine  at  reasonable 
hours  any  premises,  and  the  buildings  and  other  structures  thereof  where 
such  airports,  landing  fields,  air  school,  flying  clubs,  air  beacons,  or  other 
air  navigation  facilities  are  operated.  Any  order  made  by  this  commission 
pursuant  to  §§  7112  through  7112-25  shall  be  served  upon  the  interested 
person  by  registered  mail  or  in  person  before  such  order  shall  become  ef- 
fective. 

1935  (39)  447. 

§  7112-16.  Appeal  from  orders. — Any  person  against  whom  an  order  has 
been  entered  may  within  ten  days  after  the  service  thereof  appeal  to  the 
circuit  court  of  the  county  in  which  the  property  affected  by  the  order  is 
located,  for  the  purpose  of  having  the  reasonableness  or  lawfulness  of  the 
order  inquired  into  and  determined. 
1935  (39)  447. 

§  7112-17.  Procedure  in  appealing. — The  party  taking  the  appeal  shall  file 
notice  of  intention  to  appeal  with  the  grounds  thereof  in  the  office  of  the 
clerk  of  the  circuit  court,  and  summons  shall  thereupon  be  issued  by  the 
clerk  and  shall  be  served  upon  the  secretary  of  the  South  Carolina  aero- 
nautics commission.  Upon  the  filing  of  the  notice  of  intention  to  appeal 
with  the  grounds  thereof,  the  appeal  shall  be  docketed  for  trial  no  less 
than  ten  days  or  more  than  thirty  days  after  the  service  of  the  summons 
and  shall  be  tried  by  the  circuit  court  without  formal  pleadings  in  term 
time  or  in  vacation.  Upon  trial  of  the  appeal  the  court  shall  hear  evidence 
as  to  matters  concerning  the  order  in  question,  as  to  the  condition  of  the 
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property  in  question  and  the  manner  of  its  operation,  and  shall  enter  judg- 
ment either  affirming  or  setting  aside  the  order  of  the  commission,  or  the 
court  may  remand  the  matter  to  the  commission  for  further  hearing.  The 
filing  of  the  notice  of  intention  to  appeal  with  the  grounds  thereof,  shall 
operate  as  a  supersedeas. 
1935  (39)  447. 

§  7112-18.  Rights  waived  if  no  appeal  made. — If  no  appeal  is  taken  from 
the  order  of  the  commission  within  the  period  fixed,  the  party  against 
whom  the  order  was  entered,  shall  be  deemed  to  have  waived  the  right  to 
have  the  reasonableness  or  lawfulness  of  the  order  reviewed  by  a  court  and 
there  shall  be  no  trial  of  that  issue  in  any  court  in  which  suit  may  be  in- 
stituted for  the  penalty  for  failure  to  comply  with  the  order. 
1935  (39)  447. 

§  7112-19.  Penalty.- — Any  person  failing  to  comply  with  the  requirements 
of,  or  violating  any  of  the  provisions  of  §§  7112  through  7112-25,  or  the 
rules  and  regulations  for  the  enforcement  of  §§  7112  through  7112-25  made 
by  the  South  Carolina  aeronautics  commission,  shall  be  guilty  of  a  misde- 
meanor and  punishable  by  a  fine  of  not  more  than  five  hundred  dollars  or 
by  imprisonment  for  not  more  than  90  davs  or  both. 
1935  (39)  447. 

§  7112-20.  State  aviation  fund. — There  is  hereby  created  a  fund  to  be 
known  as  the  "State  aviation  fund."  All  moneys  received  from  licensing  of 
airports,  landing  fields,  air  schools,  tax  on  aviation  gasoline,  and  other 
license  fees  issued  under  §§  7112  through  7112-25  shall  be  paid  into 
the  State  treasury  and  credited  to  such  fund. 
1935  (39)  447;  1937  (40)  595;  1938  (40)  1835. 

§  7112-21.  Use  of  receipts  to  defray  expenses. — Any  moneys  or  fees  com- 
ing into  the  hands  of  the  said  commission  may  be  used  for  the  necessary 
expenses  of  the  commission  essential  to  the  carrying  out  of  §§  7112  through 
7112-25  but  no  overdraft  shall  be  created  by  reason  of  any  such  expendi- 
tures. 

1935  (39)  447. 

§  7112-22.  Use  of  tax  accruing  to  commission. — The  tax  accruing  to  said 
commission  under  the  provisions  of  §§  7112  through  7112-25  shall  be  used 
for  the  following  purposes: 

For  expenses  of  one  (1)  truck  $1,000.00;  two  (2)  trucks  $2,000.00;  two  (2) 
men  at  $100.00  per  month  $2,400.00;  travel  $1,000.00;  gas  and  oil  $1,500.00; 
repairs  $500.00;  materials  $1,600.00;  salary  of  assistant  director  $2,000.00; 
engineer  $1,500.00;  janitor  $480.00. 

Provided,  that  if  the  income  and  revenue  from  the  aviation  gasoline  tax 
shall  not  be  sufficient  to  meet  the  above  expenditures,  such  expenditures 
shall  proportionately  be  reduced  to  meet  such  income.  Provided,  further, 
that  in  the  event  such  income  shall  be  more  than  enough  to  meet  such  ex- 
penditures, then  the  surplus  from  such  revenue  shall  be  used  for  the  devel- 
opment, advancement,  upkeep  and  promotion  of  aviation  in  South  Carolina 
in  such  manner  as  the  South  Carolina  aeronautics  commission  may  deem 
advisable. 

1935  (39)  447;  1938  (40)  1835. 
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§  7112-23.  Saving  clause.— If  any  provision  of  §§  7112  through  7112-25  is 
declared  unconstitutional  or  the  application  thereof  to  any  person  or  cir- 
cumstance is  held  invalid,  the  validity  of  the  remainder  of  said  sections 
and  the  application  of  such  provisions  to  other  persons  and  circumstances 
shall  not  be  affected  thereby. 
1935  (39)  447;  1938  (40)  1835. 

§  7112-24.     Exemptions.— The  term  and  provisions  of  §§  7112  through  7112- 
25  shall  not  apply  to  unlicensed  aircraft  engaged  entirely  in  private  flying 
and  which  do  not  engage  in  flying  for  hire  in  any  way. 
1935  (39)  447;  1938  (40)  1835. 

§  7112-25.     Short  title.— §§  7112  through  7112-25  may  be  cited  as  "The  Uni- 
form State  Aeronautical  Regulatory  Act." 
1935  (39)  447;  1938  (40)  1835. 

Uniform  Airports  Act. 

§  7112-31.  South  Carolina  aeronautic  commission  and  political  subdivision 
acquire,  establish,  construct,  expand,  own,  lease,  control,  equip,  improve, 
maintain,  operate,  regulate  and  police  airports  and  landing  fields. — Munic- 
ipalities, counties,  South  Carolina  aeronautics  commission  and  other  politi- 
cal subdivisions,  of  this  State  are  hereby  authorized,  separately  or  jointly, 
to  acquire,  establish,  construct,  expand,  own,  lease,  control,  equip,  improve, 
maintain,  operate,  regulate,  and  police  airports  and  landing  fields  for  the 
use  of  aircraft,  either  within  or  without  the  geographical  limits  of  such 
municipalities,  counties  and  other  political  subdivisions,  and  may  use  for 
such  purpose  or  purposes  any  available  property  that  is  now  or  may  at 
any  time  hereafter  be  owned  or  controlled  by  such  municipalities,  counties, 
South  Carolina  aeronautics  commission  or  other  political  subdivisions;  but 
no  county  shall  exercise  the  authority  hereby  conferred  outside  of  its  geo- 
graphical limits  except  in  an  adjoining  county  and  this  only  jointly  with 
such  adjoining  county. 
1937  (40)  466. 

§  7112-32.  Lands  for  such  purposes.—  Any  lands  acquired,  owned,  leased, 
controlled  or  occupied  by  such  counties,  municipalities,  South  Carolina 
aeronautics  commission  or  other  political  subdivision  for  the  purpose  or 
purposes  enumerated  in  section  7112-31,  shall  and  are  hereby  declared  to  be 
acquired,  owned,  leased,  controlled  or  occupied  for  public,  governmental 
and  municipal  purposes. 
1937  (40)  466. 

§  71 12-33.  Acquire  private  property. — Private  property  needed  by  a  county, 
municipality,  South  Carolina  aeronautics  commission  or  other  political  sub- 
division for  an  airport  or  landing  field  or  for  the  expansion  of  an  airport  or 
landing  field,  may  be  acquired  by  grant,  purchase,  lease,  condemnation  or 
other  means,  if  such  political  subdivision  or  state  agencies  are  able  to  agree 
with  the  owners  of  said  property  on  the  terms  of  such  acquisition,  and  oth- 
erwise by  condemnation  in  the  manner  provided  by  the  law  under  which 
such  political  subdivision  or  state  agency  is  authorized  to  acquire  real  prop- 
erty for  public  purpose. 
1937  (40)  466. 
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§  7112-34.  Payment  of  lands. — The  purchase  price  or  award  for  real  prop- 
erty acquired,  in  accordance  with  the  provisions  of  §§  7112-31  through  7112- 
42,  for  an  airport  or  landing  field  may  be  paid  for  by  appropriation  of  mon- 
eys available  therefor  or  wholly  or  partly  from  the  proceeds  of  the  sale  of 
bonds  of  said  county,  municipality,  or  other  political  subdivision  as  the 
legislative  body  of  such  political  subdivision  shall  determine;  subject,  how- 
ever, to  the  adoption  of  a  proposition  therefore  at  a  regular  or  special  elec- 
tion, if  the  adoption  of  such  a  proposition  is  a  prerequisite  to  the  issuance 
of  bonds  of  such  political  subdivision  for  public  purposes  generally. 
1937  (40)  466. 

§  7112-35.  Duties  and  powers  as  to  such  airports  and  landing  fields. — Coun- 
ties, municipalities,  South  Carolina  aeronautics  commission  or  other  politi- 
cal subdivisions  of  this  State  which  have  established  or  may  hereafter  es- 
tablish airports  or  landing  fields,  or  which  acquire,  lease,  or  set  apart  real 
property  for  such  purpose  or  purposes,  are  hereby  authorized: 

(a)  To  construct,  equip,  improve,  maintain,  and  operate  the  same  or  to 
vest  authority  for  the  construction,  equipment,  improvement,  maintenance 
and  operation  thereof,  in  an  officer,  board  or  body  of  such  political  subdivis- 
ion. The  expense  of  such  construction,  equipment,  improvement,  mainten- 
ance, and  operation  shall  be  a  responsibility  of  said  political  subdivision; 

(b)  To  adopt  regulations  and  establish  charges,  fees  and  tolls  for  the  use 
of  such  airports  or  landing  fields,  fix  penalties  for  the  violation  of  said  regu- 
lations, and  establish  liens  to  enforce  payment  of  said  charges,  fees  and 
tolls; 

(c)  To  lease  for  a  term  not  exceeding  twenty-five  years  such  airports  or 
landing  fields  to  private  parties  for  operation,  or  to  lease  or  assign  for  a  term 
not  exceeding  twenty-five  years  to  private  parties  for  operation  space,  area, 
improvements,  and  equipment  on  such  airports  or  landing  fields,  provided 
in  each  case  that  in  so  doing  the  public  is  not  deprived  of  its  rightful,  equal 
and  uniform  use  thereof. 

1937  (40)  466. 

§  7112-36.  Finances. — The  local  public  authorities  having  power  to  ap- 
propriate moneys  within  the  counties,  municipalities  or  other  public  sub- 
divisions of  this  State,  acquiring,  establishing,  developing,  operating,  main- 
taining, or  controlling  airports  or  landing  fields  under  the  provisions 
of  §§  7112-31  through  7112-42,  are  hereby  authorized  to  appropriate  and 
cause  to  be  raised  by  taxation  or  otherwise  in  such  political  subdivisions, 
moneys,  sufficient  to  carry  out  therein  the  provisions  of  this  section;  also,  to 
use  for  such  purpose  or  purposes  moneys  derived  from  said  airports  or 
landing  fields. 
1937  (40)  466. 

§  7112-37.  Acquire  air  rights  over  private  property. — Where  necessary,  in 
order  to  provide  unobstructed  air  space  for  the  landing  and  taking  off  of 
aircraft  utilizing  airports  and  landing  fields  acquired  or  maintained  under 
the  provisions  of  §§  7112-31  through  7112-42,  the  counties,  municipalities, 
South  Carolina  aeronautics  commission  and  other  subdivisions  of  this  State 
are  hereby  granted  authority  to  acquire  such  air  rights  over  private  prop- 
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erty  as  are  necessary  to  insure  safe  approaches  to  the  landing  areas  of  said 
airports  and  landing  fields  and  for  the  purpose  of  establishing  and  protecting 
aeroplane  landing  fields.  Such  air  rights  may  be  acquired  by  grant,  pur- 
chase, lease  or  condemnation  in  the  same  manner  as  is  provided  in  section 
7112-33  for  the  acquisition  of  the  airport  or  landing  fields  itself  or  the 
expansion  thereof. 
1937  (40)  466. 

§  7112-38.     Acquire  easements  place  and  maintain  markers  and  lights. — 

Such  counties,  municipalities,  South  Carolina  aeronautics  commission  and 
other  political  subdivisions  of  this  State  are  hereby  authorized  to  acquire 
the  right  or  easement  for  a  term  of  years,  or  perpetually,  to  place  and  main- 
tain suitable  markers  for  the  day  time,  and  to  place,  operate  and  maintain 
suitable  lights  for  the  night-time  marking  of  buildings,  or  other  structures 
or  obstructions,  for  the  safe  operation  of  aircraft  utilizing  airports  and  land- 
ing fields  acquired  or  maintained  under  the  provisions  of  §§  7112-31  through 
7112-42.  Such  rights  or  easements  may  be  acquired  by  grant,  purchase, 
lease  or  condemnation  in  the  same  manner  as  is  provided  in  section  7112- 
33  for  the  acquisition  of  the  airport  or  landing  fields  itself  or  the  expansion 
thereof. 

1937  (40)  466. 

§  7112-39.  Police  regulations. — Counties,  municipalities  or  other  political 
subdivisions  of  this  State  acquiring,  establishing,  developing,  operating, 
maintaining,  or  controlling  airports  or  landing  fields,  without  the  geograph- 
ical limits  of  such  subdivisions,  under  the  provisions  of  §§  7112-31  through 
7112-42,  are  hereby  specifically  granted  the  right  to  promulgate,  amend, 
and  enforce  police  regulations  for  such  airports  or  landing  fields. 
1937  (40)  466. 

§  7112-40.  Intent — construction. — It  is  the  intent  and  purpose  of  §§  7112-31 
through  7112-42  that  all  provisions  herein  relating  to  the  issuance  of  bonds 
and  levying  of  taxes  for  airport  purposes  and  the  condemnation  for  air- 
ports and  airport  facilities,  shall  be  construed  in  accordance  with  general 
provisions  of  the  law  of  this  State  governing  the  right  and  procedure  of 
municipalities  to  condemn  property,  issue  bonds  and  levy  taxes. 
1937  (40)  466. 

§  7112-41.  Invalidity.— If  any  provision  of  §§  7112-31  through  7112-42  is 
declared  unconstitutional  or  the  application  thereof  to  any  person  or  cir- 
cumstance is  held  invalid,  the  validity  of  the  remainder  of  §§  7112-31 
through  7112-42  and  the  application  of  such  provisions  to  other  persons  and 
circumstances  shall  not  be  affected  thereby. 
1937  (40)  466. 

§  7112-42.     Short  title.— §§  7112-31  through  7112-42  may  be  cited  as  the  Uni- 
form Airports  Act. 
1937  (40)  466. 
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ARTICLE  5 
Auctions  and  Auctioneers 


7113.  Bond  of  auctioneer. 

7114.  Refusal    of    purchaser    to    comply 
with  terms. 

7115.  Municipal    regulation   of   sales   of 
personality. 

7116.  Remedy  against  auctioneers. 


7117.  Loss  of  goods  without  fault. 

7118.  Auctions  of  live  stock  in  Dillon, 
Clarendon,  Marlboro  and  Chester- 
field Counties. 

7119.  Fees  of  auctioneers  in  Laurens  and 
Spartanburg  Counties. 


§  7113.     Bond  of  auctioneers,  etc.,  to  city  or  town  where  they  reside. — 

Every  vendue  master  and  auctioneer,  before  he  shall  act  in  such  capacity, 

shall  be  compelled  to  give  to  the  council  of  the  city  or  town  where  he  may 

reside  full  and  ample  security  for  the  due  and  faithful  performance  of  his 

duty  as  auctioneer  or  vendue  master,  as  the  case  may  be. 

1932  Code,  §  7113;  Civ.  C.  '22,  §  3555;  Civ.  C.  '12,  §  2462;  Civ.  C.  '02,  §  1608;  G.  S. 
1250;  R.  S.  1350;  1823  (6)  209. 

See  §  7415. 


As  to  liability  of  sureties,  see  City 
Council  v.  Patterson,  2  Bail.  165. 

Authority. — The  authority  need  not  be 
in  writing  to  bind  principal.  Trustees  v. 
Wiley,  2  Hill  Eq.  584,  30  Am.  Dec.  386, 
67  Am.  Dec.  99,  131  Am.  St.  Rep.  486,  69 
L.  R.  A.  681,  8  L.  R.  A.  (N.  S.)  736,  Ann. 
Cas.  12D,  1070,  23  A.  L.  R.  932,  27  A.  L. 
R.  617;  Blum  v.  Delia  Torre,  Riley  153, 
155. 

Has  no  authority  to  rescind  sale  even 
before  completed  by  payment  of  pur- 
chase money.  Boinest  v.  Leignez,  2  Rich. 
464,  96  Am.  Dec.  266,  102  Am.  St.  Rep. 
611,  131  Am.  St.  Rep.  493,  Ann.  Cas.  12D. 
1079;  Carson  v.  Law,  2  Rich.  Eq.  296.  20 
L.  R.  A.  549,  42  L.  R.  A.  (N.  S.)  1209; 
Hamilton  v.  Hamilton,  2  Rich.  Eq.  355,  24 
Am.  Dec.  409,  46  Am.  Dec.  58,  96  Am. 
Dec.  270,  20  L.  R.  A.  545,  38  L.  R.  A.  (N. 
S.)  724;  Martin  v.  Evans,  2  Rich.  Eq.  368, 
20  L.  R.  A.  552,  42  L.  R.  A.  (N.  S.)  1202; 
Butler  v.  Baird,  5  Rich.  154;  Barrett  v. 
Bath  Paper  Co.,  13  S.  C.  128,  20  L.  R.  A. 
548,  38  L.  R.  A.  (N.  S.)  725,  42  L.  R.  A. 
(N  S.)  1211;  Reagan  v.  Bishop,  25  S.  C. 
585,  38  L.  R.  A.  (N.  S.)  723. 

Commission. — The  auctioneer  is  not 
entitled  to  commission  unless  bid  is  com- 
plied with.  Cochran  v.  Johnson,  2  McC. 
21,  131  Am.  St.  Rep.  501. 

As  to  entry  in  book,  see  Davis  v.  Rob- 
ertson. 1  Mill  71,  12  Am.  Dec.  611,  Ann. 
Cas.  16E,  173;  Meadows  v.  Meadows,  3 
McC.  458,  15  Am.  Dec.  645,  26  Am.  Dec. 
661,  Ann.  Cas.  12D,  1073,  28  A.  L.  R. 
1120;  Anderson  v.  Chick,  Bail.  Eq.  118, 
27  Am.  Dec.  745,  96  Am.  Dec.  271,  3  L.  R. 
A.  (N.  S.)  797;  Trustees  v.  Wiley,  2  Hill 
Eq.  584,  30  Am.  Dec.  386,  67  Am.  Dec.  99, 
131  Am.  St.  Rep.  486,  69  L.  R.  A.  681,  8 


L.  R.  A.  (N.  S.)  736,  Ann.  Cas.  12D,  1070, 
23  A.  L.  R.  932,  27  A.  L.  R.  617;  Carter 
v.  Bennett,  Dud.  142;  Entz  v.  Mills,  1 
McM.  453,  Ann.  Cas.  12D,  1073,  28  A.  L. 
R.  1120;  Savage  v.  Kinloch,  Speers'  Eq. 
464,  102  Am.  St.  Rep.  243;  Cathcart  v. 
Keirnaghan,  '  Strob.  129,  Ann.  Cas.  12D, 
1074,  28  A.  L.  R,  1120;  Pope  v.  Chafee, 
14  Rich.  Eq.  69;  Davis  v.  Winsmith,  5  S. 
C.  332. 

As  to  liability  of  purchaser  on  resale. 
Hall  v.  O'Hanlan,  2  Brev.  46,  131  Am.  St. 
Rep.  493;  Gardner  v.  Sanders,  2  Brev. 
180;  Campbell  v.  Ingram,  1  Mill  293,  131 
Am.  St.  Rep.  493;  Leman  v.  Blackwood, 
Harp.  219,  131  Am.  St.  Rep.  493. 

Miscellaneous  References. — As  to  lia- 
bility of  auctioneer  to  seller,  see  Wilkin- 
son v.  Campbell,  1  Bay  169,  131  Am.  St. 
Rep.  498,  Ann.  Cas.  15A,  178;  Burnett  v. 
Ballund,  2  N.  &  McC.  435;  as  to  notice 
of  adverse  claim,  see  Wainwright  v. 
Reed,  1  Desaus.  573,  24  L.  R.  A.  (N.  S.) 
488,  Ann.  Cas.  12A,  1131,  1  A.  L.  R.  79; 
as  to  puffing  sale,  see  Jenkins  v.  Hogg.  2 
Tread.  821.  96  Am.  Dec.  270.  103  Am.  St. 
Rep.  56,  131  Am.  St.  Rep.  486;  as  to  pur- 
chase by  agent,  see  Jenkins  v.  Hogg.  2 
Tread.  821.  96  Am.  Dec.  270,  103  Am.  St. 
Rep.  56,  131  Am.  St.  Rep.  486;  as  to  com- 
pliance with  conditions,  see  Boinest  v. 
Leignez,  2  Rich.  464,  465,  96  Am.  Dec. 
266,  102,  Am.  St.  Rep.  611,  131  Am.  St. 
Rep.  493,  Ann.  Cas.  12D,  1079:  Cathcart 
v.  Keirnaghan,  5  Strob.  129,  Ann.  Cas. 
12D.  1074,  28  A.  L.  R.  1120;  Sullivan  v. 
Huff,  24  S.  C.  348,  354,  102  Am.  St.  Rep. 
608;  as  to  warranty  of  soundness,  see 
Limehouse  v.  Grey,  3  Brev.  231,  131  Am. 
St.  Rep.  496,  Ann.  Cas.  12A,  731,  28  A. 
L.  R.  994,  1  Tread.  73. 


§  7114.  Liability  of  purchasers  refusing  to  comply  with  terms,  etc. — losses 
on  resale. — Every  person  who  shall  purchase  any  lands,  horses,  cattle,  ships, 
boats,  or  other  vessels,  goods,  wares,  and  merchandise,  at  any  public  sale 
in  this  State,  and  which  purchase  shall  be  entered  in  the  books  of  the  ven- 
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due  master  so  selling  such  property,  such  person  refusing  to  comply  with 
the  conditions  of  the  sale  within  seven  days  thereafter  shall  be  liable  to  all 
losses  arising  thereon  to  the  original  owner;  and  for  the  more  speedy  ascer- 
taining said  losses,  the  vendue  master  is  authorized  to  resell  such  lands, 
houses,  horses,  cattle,  ships,  boats,  or  other  vessels,  goods,  wares,  and  mer- 
chandise, on  the  original  conditions,  giving  seven  days'  notice  of  said  sale; 
and  whatever  deficiency  shall  arise  on  said  purchaser's  noncompliance,  the 
vendue  master  shall  recover,  at  the  first  ensuing  court  having  jurisdiction, 
such  loss  from  every  person  so  declining  to  comply  with  the  conditions  of 
the  original  purchase,  together  with  the  commissions  and  other  expenses 
attending  the  sale.  No  judgment  given  in  any  such  cause  shall  be  arrested 
or  stayed  for  or  by  reason  of  any  error  or  mistake  in  the  proceedings. 

1932  Code.  §  7114;  Civ.  C.  '22,  §  3556;  Civ.  C.  '12,  §  2463;  Civ.  C.  '02,  §  1609;  G.  S. 
1251;  R.  S.  1351;  1785  (4)  672. 

§  7115.  Municipalities  may  regulate  auction  sales  of  personalty. — All  in- 
corporated cities  and  towns  in  this  State  are  hereby  authorized  and  em- 
powered to  regulate  by  proper  form  of  ordinance  the  holding  and  conduct- 
ing of  all  auction  sales  of  personal  property  within  the  respective  incorpo- 
rate limits  of  said  cities  or  towns,  and  to  provide  appropriate  penalties  for 
the  violation  of  all  such  ordinances:  provided,  however,  this  section  shall 
not  apply  to  auction  sales  made  in  conformity  with  the  orders  or  decrees 
of  courts  of  competent  jurisdiction,  or  sales  made  by  railroad  or  express 
companies. 

1932  Code.  §  7115;  1927  (35)  357. 

§  7116.  Remedy  against  auctioneers. — The  owners  of  property  placed  in 
the  hands  of  vendue  masters  or  auctioneers,  either  for  public  or  private 
sale,  are  authorized  and  empowered  to  recover  from  said  vendue  master,  in 
the  most  summary  manner,  before  any  court  of  competent  jurisdiction  in 
the  State,  for  goods  or  other  property  by  them  sold  on  account  of  said  own- 
ers. Judgment  given  in  such  case  shall  not  be  arrested  or  stayed  for  or  by 
reason  of  any  error  or  mistake  in  the  proceedings. 

1932  Code,  §  7116:  Civ.  C.  '22,  §  3557;  Civ.  C.  '12,  §  2464;  Civ.  C.  '02,  §  1610;  G.  S. 
1252;  R.  S.  1352;  1815  (6)  3. 

§  7117.  Responsibility  for  loss  of  goods  without  fault. — Nothing  in  §§  7113 
through  7117  shall  be  so  construed  or  understood  as  to  render  vendue  mas- 
ters or  auctioneers  responsible  for  the  loss  of  goods  or  other  property  oc- 
casioned by  the  act  of  public  enemy,  the  act  of  God,  or  by  any  other  cause 
which  man  could  not  prevent  or  foresee. 

1932  Code,  §  7117;  Civ.  C.  '22,  §  3558;  Civ.  C.  '12,  §  2465;  Civ.  C.  '02,  §  1611;  G.  S. 
1253;  R.  S.  1353;  1815  (6)  3. 

§  7118.  License  for  nonresident  to  auction  horses,  mules  or  cattle  in  Dillon, 
Clarendon,  Marlboro  and  Chesterfield  counties. — It  shall  be  unlawful  for 
any  nonresident  person,  firm  or  corporation  to  auctioneer  at  public  sale 
horses,  mules,  or  other  cattle  in  the  counties  of  Dillon,  Clarendon,  Chester- 
field, and  Marlboro  without  first  procuring  an  auctioneer's  license  from  the 
clerk  of  the  court  of  said  counties  as  provided  for  in  this  section.  Any  per- 
son, firm  or  corporation  desiring  to  auctioneer  horses,  mules  or  other  cat- 
tle in  the  counties  of  Dillon,  Clarendon,  Marlboro  and  Chesterfield,  shall 
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apply  to  the  clerk  of  court  of  said  counties,  who  shall  issue  them  license  for 
same  and  collect  for  said  license  a  fee  of  five  hundred  ($500.00)  dollars, 
such  license  to  be  good  for  one  year  and  not  transferable  to  any  other  per- 
son, firm  or  corporation  who  auctioneer  any  horses,  mules  or  cattle.  Any 
person  violating  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  subject  to  a  fine  of  not 
less  than  five  hundred  ($500.00)  dollars  nor  more  than  one  thousand  ($1,- 
000.00)  dollars,  or  be  imprisoned  at  hard  labor  not  less  than  thirty  (30)  days 
or  not  more  than  six  (6)  months,  or  both,  at  the  discretion  of  the  court.  The 
provisions  of  this  section  shall  not  apply  to  any  officer  of  Dillon,  Clarendon, 
Marlboro  and  Chesterfield  selling  horses,  mules,  or  other  cattle  under  legal 
proceedings. 

1932  Code,  §  7118;  1924  (33)  1077. 

§  7119.  Fees  of  auctioneers,  Laurens  and  Spartanburg  counties. — Any  pub- 
lic auctioneer  in  the  county  of  Laurens  or  in  the  county  of  Spartanburg 
may  charge  for  his  services  for  the  sale  of  real  estate  two  ($2.00)  dollars 
for  the  first  tract  and  one  and  50/100  ($1.50)  dollars  for  each  succeeding 
tract  embraced  in  one  decree  of  sale,  and  these  fees  shall  apply  to  any  de- 
cree of  sale  whether  the  land  is  sold  by  order  of  the  county  court,  probate 
court  or  circuit  court  by  the  clerk  of  court  or  the  sheriff.  He  may  further 
charge  for  his  services  as  auctioneer  one  ($1.00)  dollar  for  the  sale  of  any 
kind  of  personal  property  that  is  sold  under  chattel  mortgage  or  under 
execution,  and,  if  more  than  one  piece  of  personal  property  is  sold  under 
the  same  mortgage  or  execution,  then  his  fee  may  be  one  ($1.00)  dollar  for 
the  first  sale  and  fifty  cents  for  each  succeeding  sale. 
1932  Code,  §  7119;  1922  (32)  1476:  1939  (41)  68. 


ARTICLE  6 

Hawkers  and  Peddlers 

7120    thru    7124.  License — exemptions —      7128-3.    Chester  County. 

rolling  stores.  7128-4.    Clarendon   and   Kershaw   Coun- 

7125.  License  peddle  drugs.  ties. 

7126,  7127.  Licenses  erect  lightning  rods.      7128-5.    Colleton  County. 
7128,  7128-2.  Beaufort  County.  7128-6.    Florence  County. 

7128-1.    Abbeville,   Aiken,   Anderson,  7128-7.  Horry,  Marion  and  Oconee  Coun- 
Fairfield,  Hampton,  Lancaster,  ties. 

McCormick,    Newberry,    Pick-  7128-8.  Lee  County, 

ens  and  Sumter  Counties.  7128-9.  Williamsburg  County. 

§  7120.  License  required — from  whom  obtained.  —  No  person  shall,  as 
hawker  or  peddler,  expose  for  sale  or  sell  any  goods,  wares  and  merchan- 
dise in  any  county  in  this  State  unless  he  has  received  and  is  ready  to  pro- 
duce and  exhibit  a  license  from  the  clerk  of  the  court  of  common  pleas  of 
such  county  so  as  to  sell  or  expose  for  sale  goods,  wares  and  merchandise  in 
said  county. 

1932  Code,  §  7120;  Civ.  C.  '22,  §  3927;  Civ.  C.  '12,  §  2618;  Civ.  C.  '02,  §  1742;  G.  S. 
1338;  R.  S.  1451;  1876  (16)  64;  1893  (21)  407. 

Hawkers  and  peddlers  defined  in  State  v.  Belcher,  1  McM.  40,  L.  R.  A.  1916D,  1304, 
Ann.  Cas.  12D,  1290. 

§  7121.     Term  of  license — fees — rolling  stores. — Said  clerk  shall  issue  li- 
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censes  to  hawkers  and  peddlers,  to  be  good  in  his  county  until  the  last  day 
of  December  next  after  the  date  of  its  issue,  upon  receiving  from  the  appli- 
cant such  fee  or  fees  therefor  as  the  county  board  of  commissioners  shall 
at  their  first  meeting  in  January  of  every  year  establish  and  fix  license  fees 
for  hawkers  and  peddlers  in  their  county;  and  it  shall  be  the  duty  of  the 
county  board  of  commissioners  to  fix  and  establish  the  said  license  fees  in 
the  several  counties  of  this  State,  except  as  otherwise  provided  herein.  And 
each  license  shall  specify  the  sum  paid  therefor  and  the  privileges  granted 
thereby.  And  no  person,  firm  or  corporation  shall  operate  any  motor  trucks, 
motor  cars,  or  any  other  vehicle  of  whatsoever  kind,  commonly  called 
a  'rolling  store',  upon  and  over  the  roads  and  highways  in  the  counties  of 
Allendale,  Florence,  Edgefield,  Fairfield,  Sumter,  Darlington,  Dorchester, 
Lancaster,  Clarendon,  Kershaw,  Calhoun,  Lee,  Dillon,  Bamberg,  Berkeley, 
Jasper,  Union,  Laurens,  Colleton,  Chesterfield,  Chester,  Horry,  Hampton, 
Newberry  and  Oconee  for  the  purpose  of  selling,  offering  for  sale,  or  causing 
to  be  sold  or  offered  for  sale  therefrom,  any  groceries,  food  supplies,  wares  or 
merchandise  of  whatever  kind  or  nature,  without  first  procuring  a  license 
therefor  as  is  provided  and  required  of  hawkers  and  peddlers  herein.  The 
said  county  board  of  commissioners,  or  other  governing  bodies,  of  said  coun- 
ties, respectively,  shall  determine  the  amount  to  be  paid  for  such  license, 
which  license  shall  specify  the  amount  paid  therefor  and  the  privileges 
granted  thereby.  Should  the  county  board  of  commissioners,  or  other  govern- 
ing body,  of  any  county  fail  to  fix  said  license  fees  at  the  designated  meeting 
herein  provided  for,  then  such  fees  may  be  fixed  at  any  subsequent,  regular 
or  specifically  called,  meeting  of  said  board  of  commissioners,  or  other  gov- 
erning body.  Any  person,  firm  or  corporation,  violating  the  provisions  of 
this  section,  upon  conviction,  shall  be  punished  by  a  fine  or  imprisonment, 
in  the  discretion  of  the  court,  provided  however,  the  provisions  of  this  sec- 
tion shall  not  apply  to  the  sale,  by  wagons  and  trucks  or  otherwise,  of  fruits, 
vegetables  or  feed  stuffs,  grown  either  in  South  Carolina,  or  elsewhere.  Pro- 
vided, further,  that  the  fee  for  rolling  stores  in  Oconee  County  for  annual 
licenses  shall  be  fifty  ($50.00)  dollars. 

1932  Code,  §  7121;  Civ.  C.  '22,  §  3938;  Civ.  C.  '12,  §  2619;  Civ.  C.  '02,  §  1743;  R.  S. 
1452;  1893  (21)  408;  1935  (39)  472;  1938  (40)  1655;  1939  (41)  10,  212,  444;  1940  (41)  1704. 

As  to  constitutionality  of  this  section,  S.  C.  211,  20  S.  E.  544,  46  Am.  St.  Rep. 
before  amendments,  see  opinion  of  Mr.  719,  26  L.  R.  A.  585,  L.  R.  A.  1916B,  1302. 
Justice  Gary  in  State  v.  Moorehead,  42 

§  7122.  Inspection  of  licenses — arresl  and  trial. — It  shall  be  the  duty  of 
every  magistrate  and  every  constable  and  of  the  sheriff  and  of  his  regular 
deputies  to,  and  every  citizen  may,  demand  and  inspect  the  license  of  any 
hawker  or  peddler  in  his  or  their  county  who  shall  come  under  the  notice 
of  any  of  said  officers,  and  to  arrest  or  cause  to  be  arrested  any  hawker  or 
peddler  found  without  a  good  and  valid  license,  and  to  bring  such  hawker 
or  peddler  found  before  the  nearest  magistrate  to  be  dealt  with  accord- 
ing to  law. 

1932  Code,  §  7122;  Civ.  C.  '22,  §  3939;  Civ.  C.  '12,  §  2620;  Civ.  C.  '02,  §  1744;  R.  S. 
1453. 

§  7123.  Articles  exempt  and  articles  not  exempt. — The  provisions  of  this 
article  shall  not  extend  to  vendors  of  newspapers,  magazines,  vegetables, 
tobacco,  provisions  of  any  kind  or  agricultural  products,  or  to  sales  by 
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sample  by  persons  traveling  for  established  commercial  houses,  but  shall 
extend  and  apply  to  vendors  of  every  other  class  and  kind  of  goods,  wares 
and  merchandise,  and  to  sales  by  sample  or  otherwise  by  such  hawkers 
and  peddlers  of  stoves,  ranges,  clocks,  lightning  rods,  sewing  machines, 
pianos  or  organs.  Provided,  that  in  the  counties  of  Edgefield,  Fairfield  and 
Greenwood  all  persons,  firms  or  corporations,  except  those  selling  vege- 
tables or  products  by  him  or  it  produced  or  made,  operating  any  motor 
truck,  motor  car,  or  any  other  vehicle  whatsoever,  and  selling  or  offering 
for  sale  as  a  hawker  or  peddler,  tobacco,  vegetables,  fruit,  produce,  or  any 
other  perishable  goods,  shall  be  required  to  pay  a  license  as  provided  under 
section  7121. 

1932  Code,  §  7123;  Civ.  C.  '22,  §  3940;  Civ.  C.  '12,  §  2621;  Civ.  C.  '02.  §  1745:  R.  S. 
1454;  1935  (39)  392. 

Scope  of  section — This  section  only  ex-  Alexander  v.  Greenville  Countv.  49  S.  C. 

tends  to  sale  by  "hawkers  and  peddlers"  527,  27  S.  E.  469,  L.  R.  A.   1916B,   1295, 

as  heretofore  defined;  it  does  not  include  Ann.  Cas.  12D,  1290,  or  one  who  delivers 

traveling  salesmen  of  houses  having  es-  a  picture  already   sold,   with   option   to 

tablished     places    of    business    in     this  purchaser  to  buv  frame,   as  set  out   in 

State.  Str>te  v.  Moorehead,  42  S.  C.  211,  20  contract  of  sale.  "State  v.  Coop.  52  S.  C. 

S.  E.  544,  46  Am.  St.  Rep.  719,  26  L.  R.  508,  30  S.  E.  609.  41  L.  R.  A.  501.   19  L. 

A.  585,  L.  R.  A  1916B.  1302,  or  such  mer-  R.  A.   (N.  S.)  316,  L.  R.  A.   1916B.   1302, 

chants  sending  out  delivery  wagons  from  Ann.  Cas.  12D,  1293. 
which    they     occasionally    take     orders, 

§  7124.  Certain  soldiers  and  sailors  exempt  from  hawkers'  and  peddlers' 
license. — Any  person  who  was  a  bona  fide  soldier  or  sailor  in  the  service 
of  the  State  of  South  Carolina  or  of  the  Confederate  States  in  the  war  be- 
tween the  States  may  expose  for  sale  or  sell,  as  hawker  or  peddler,  any 
goods,  wares  or  merchandise  in  any  county,  city  or  town  in  this  State 
without  taking  out  the  license  required  by  §§  7120  through  7125:  provided, 
he  make  to  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which 
such  goods  are  to  be  sold  satisfactory  proof  that  he  was  such  soldier  or 
sailor. 

1932  Code,  §  7124;  Civ.  C.  '22,  §  3941;  Civ.  C    '12,  §  2622;  Civ.  C.  '02,  §   1746:  1902 
(23)  1036. 

A  similar  statute   (24  Stat.   441),   was      St.  Rep.  885,  129  Am.  St.  Rep.  258,  9  Ann. 
held  unconstitutional.  Laurens  v.  Ander-      Cas.  1003. 
srn,  75  S.  C.  62,  55  S.  E.   136,   117  Am. 

§  7125.  Unlawful  to  sell  drugs  from  place  to  place  without  license — Con- 
federate veterans. — It  shall  be  unlawful  for  any  person  to  travel  as  hawk- 
ers and  peddlers  from  place  to  place  in  this  State  and  to  sell  or  offer  for 
sale  any  medicine,  drug  or  compound  to  be  used  as  a  curative,  without  first 
paying  to  clerk  of  the  court  in  each  county  in  which  such  person  seeks  to 
sell  such  medicine,  drug  or  compound,  a  fee  of  one  hundred  dollars  for  the 
use  of  such  county  and  procuring  from  him  a  license  permitting  such  per- 
son to  sell  such  medicine,  drug  or  compound  within  such  county;  save  and 
except  in  Beaufort  County  the  license  fee  shall  be  one  hundred  fifty 
($150.00)  dollars,  and  the  license  so  procured  shall  bear  the  name  of  the 
hawker  or  peddler  and  shall  not  be  assigned,  and  if  so  assigned,  shall  be 
subject  to  confiscation  with  no  remission  of  the  fee  paid;  but  should  a 
hawker  or  peddler  not  continue  to  do  business  in  Beaufort  County  for 
longer  than  three  months  from  the  date  of  the  issuance  of  said  license,  he 
may,  on  approval  of  the  county  board  of  directors,  by  making  application 
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and  submitting  affidavit  of  such  fact,  within  six  months  from  date  of  issu- 
ance of  said  license,  secure  from  the  county  board  of  directors  a  return  of 
fifty  (50 '  i  )  per  cent,  of  the  fee  so  paid  on  surrender  of 'said  license  to  the 
desk  of  the  county  board  of  directors.  Such  license  to  be  good  for  twelve 
months  from  the  date  thereof:  -provided,  that  every  package  or  bottle  of 
such  medicine,  drug  or  compound  shall  have  plainly  written  or  printed  on 
it,  in  the  English  language,  the  formula  of  the  contents  thereof,  which 
formula  shall  be  approved  in  writing  by  a  regularly  licensed  practicing 
physician  of  this  State,  and  a  copy  of  said  approval  shall  be  lithographed 
or  printed  on  each  package  or  bottle  of  such  medicine,  drug  or  compound: 
provided,  further,  that  any  person  who  holds  a  certificate  under  the  hand 
and  official  seal  of  the  clerk  of  court  of  any  county  in  this  State,  that  his 
name  is  on  the  Confederate  pension  roll  of  said  county,  shall  be  exempt 
from  the  payment  of  such  license:  provided,  that  the  license  fee  herein 
provided  for  shall  be  payable  fifty  ($50.00)  dollars  at  the  time  of  issuance 
of  said  license  and  fifty  $  ($50.00)  dollars  six  months  from  the  date  of  said 
license.  Upon  the  payment  of  the  initial  fifty  ($50.00)  dollars  the  fee  such 
licensee  shall  be  permitted  to  sell  the  articles  mentioned  in  said  section  for 
a  period  of  six  months.  Provided,  further,  that  in  Jasper  County  such  li- 
cense fee  shall  be  only  the  sum  of  twenty-five  ($25.00)  dollars  annually. 

1932  Code,  §  7125;  Civ.  C.  '22,  §  3942;  Civ.  C.  '12,  §  2623;  Civ.  C.  '02,  §  1747;  1897 
(22)  532;  1902  (23)  1101;  1929  (36)   134;  1930  (36)   1206;  1934  (38)   1272. 

One  soliciting  orders  for  medicines  to      L.  R.  A.  191 6B,  1299,  Ann.  Cas.  12D,  1290, 
be  shipped  into  the  State  is  not  liable.      Ann.  Cas.  17D,  687. 
State  v.  Ivey,  73  S.  E.  282,  53  S.  E.  428 

§  7126.  License  required  for  erection  of  lightning  rods — state  license — 
county  license. — It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  erect  or  place  upon  any  building  within  the  State  any  lightning  rods, 
without  first  procuring  from  the  clerk  of  the  court  of  each  county  wherein 
business  is  proposed  to  be  done,  a  license  so  to  do,  for  which  shall  be  paid 
the  sum  of  fifty  dollars  per  annum  for  each  county:  provided,  that  in  towns 
and  cities  collecting  licenses  for  this  class  of  work,  persons,  firms  or  corpora- 
tions, residents  of  said  towns  and  cities,  paying  said  town  and  city  license, 
shall  be  exempt  from  payment  of  such  county  license  when  such  work  is 
done  in  the  town  or  city  in  which  said  person,  firm  or  corporation  resides. 
1932  Code,  §  7126;  Civ.  C.  '22,  §  3943;  1920  (31)  1022;  1921  (32)  154. 

§  7127.  Violation  a  misdemeanor — penalty. — Any  person  violating  the  pro- 
visions of  section  7126  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  more  than  one  thou- 
sand ($1,000)  dollars,  or  imprisonment  for  not  more  than  one  year,  in  the 
discretion  of  the  presiding  judge. 

1932  Code,  §  7127;  Civ.  C.  '22,  §  3944;  Cr.  C.  '22,  §  294;  1920  (31)  1022. 

§  7128.     Issuing  of  licenses  to  hawkers  and  peddlers  in  Beaufort  County. — 

All  licenses  required  to  be  issued  under  the  provisions  of  §§  7120  through 
7127  for  hawkers  and  peddlers  doing  business  in  Beaufort  County  shall  be 
issued  by  the  clerk  of  the  county  board  of  directors;  and  all  such  fees  so 
collected  by  said  clerk  shall  be  turned  over  to  the  county  treasurer  at  the 
end  of  each  month  and  disposed  of  as  provided  by  law  with  a  duplicate 
copy  of  all  receipts  issued  to  the  purchaser  of  said  license,  said  receipts 
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to  be  kept  filed  in  the  county  treasurer's  office. 
1932  Code,  §  7128;  1931  (37)  248. 
See  §  7128-2  also. 

§  7128-1.  License  peddle  mules  or  horses,  Abbeville,  Aiken,  Anderson, 
Fairfield,  Hampton,  Lancaster,  McCormick,  Newberry,  Pickens,  Sumter 
and  Union  Counties. 

(1)  Required. — Any  person,  firm  or  corporation  before  engaging  in  the 
business  of  peddling  mules  or  horses  in  the  counties  of  Abbeville,  Ander- 
son, Barnwell,  Bamberg,  Dorchester,  Chesterfield,  Lexington,  Darlington, 
Chester,  Calhoun  and  Orangeburg,  Newberry,  Aiken,  Fairfield,  Sumter, 
McCormick,  Lancaster,  Pickens,  Hampton  and  Union,  shall  first  apply  to 
and  procure  from  the  clerk  of  court  of  such  county  a  license  to  engage  in 
said  business  therein;  and  the  clerk  of  court  of  the  county  with  whom  such 
application  may  be  filed  is  authorized  and  directed  to  issue  to  any  such 
applicant  a  license  to  engage  in  said  business  within  the  bounds  of  such 
county  upon  payment  of  the  following  license  fees,  that  is  to  say,  for  the 
privilege  of  engaging  in  said  business  in  such  county  for  any  one  calendar 
year,  or  fractional  part  thereof,  the  sum  of  five  hundred  ($500.00)  dollars. 
Provided,  if  such  applicant  desires  to  engage  in  such  business  for  a  limited 
number  of  days,  the  license  fee  therefor  shall  be  fixed  at  twenty-five 
($25.00)  dollars  per  day.  Provided,  further,  the  provisions  of  this  section 
shall  not  apply  to  any  person,  firm  or  corporation  having  a  regular  estab- 
lished place  of  business  in  said  counties  and  for  which  any  other  license 
fee  as  may  be  required  by  law,  including  municipal  license  fees,  shall  have 
been  paid;  and  nothing  in  this  section  contained  shall  be  construed  to  re- 
quire any  person,  firm  or  corporation,  irrespective  of  whether  or  not  he 
or  it  may  be  a  regular  dealer  in  mules  or  horses  and  whose  place  of  busi- 
ness may  be  beyond  the  bounds  of  said  counties,  to  obtain  a  license  to  de- 
liver within  said  counties  any  mules  or  horses  pursuant  to  a  contract  or  sale 
theretofore  entered  into. 

(2)  "Peddling"  defined. — The  term  "peddling"  as  used  in  this  section 
shall  be  construed  to  mean  the  carrying  of  mules  or  horses  from  place  to 
place  over  the  country  on  foot  or  by  vehicle  and  selling  or  offering  the 
same  for  sale. 

(3)  Duties  of  clerks  of  court. — When  any  license  is  issued  under  the  terms 
of  this  section,  the  clerk  of  court  issuing  the  same  shall  file  with  the  sheriff 
of  his  county  the  name  and  address  of  all  such  persons,  firms,  or  corpora- 
tions so  licensed  and  a  statement  showing  the  term  or  period  for  which 
the  same  is  granted. 

(4)  Penalties. — Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and,  upon  con- 
viction, shall  be  punished  by  imprisonment  for  a  period  of  not  more  than 
thirty  days  or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars,  for 
each  and  every  offense.  And  each  and  every  day  in  which  there  is  a  viola- 
tion of  the  terms  of  this  section  shall  be  deemed  a  separate  offense. 

1940  (41)  1704;  1941  (42)  37,  168. 

§  7128-2.     Peddlers  of  candy  or  similar  products,  Beaufort  County. 

(1)  Pay  license  tax,  Beaufort  County. — Every  person,  firm  or  corporation 
who  or  which  shall  carry  from  place  to  place  in  Beaufort  County  any 
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manufactured  candies,  or  similar  products  and  offer  to  sell  or  barter  the 
same,  or  actually  sells  or  barters  the  same  to  other  than  merchants,  deal- 
ers or  those  regularly  engaged  in  the  mercantile  business,  shall  be  deemed 
a  peddler,  and  shall  pay  an  annual  license  tax  as  follows: 

Peddler  on  foot,  for  each  county $10.00 

Peddler,  with  horse  or  other  animal  and  with  or   without 

vehicle,  each  county,  for  each 25.00 

Peddler,  with  vehicle  propelled  by  motor  or  other  mechanical 
power,  for  each  county  for  each 50.00 

(2)  Parties  pay  such  license  tax. — Every  person,  firm  or  corporation  who 
or  which  shall  carry  from  place  to  place  in  Beaufort  County  any  manufac- 
tured candies,  or  similar  products  and  offer  to  sell  or  barter  the  same  or 
who  actually  sells  or  barters  the  same  and  who  or  whose  employer  has 
not  paid  property  ad  valorem  taxes  to  Beaufort  County  shall  be  deemed  a 
peddler,  and  shall  apply  for  and  procure  from  the  Beaufort  County  board 
of  directors  a  county  license  for  the  privilege  of  transacting  such  business 
in  said  county  and  shall  pay  for  such  license  tax  the  amount  levied  in 
subsection  1  hereof. 

(3)  Same. — Every  person,  firm  or  corporation  in  Beaufort  County  to 
which  any  manufactured  candies,  or  similar  products  have  been  sold,  con- 
signed or  placed  for  the  purpose  of  resale  and  shall  carry  from  place  to 
place  said  goods,  wares  or  merchandise  or  who  shall  expose  for  sale  or 
solicit  orders  for  said  candy  goods,  shall  be  deemed  a  peddler  and  shall  ap- 
ply for  and  procure  a  County  license  from  the  Beaufort  County  board  of 
directors  and  shall  pay  such  license  tax  the  amount  levied  in  subsection  1 
hereof,  provided,  however,  that  this  subsection  shall  not  apply  to  merchants, 
dealers  or  those  regularly  engaged  in  the  mercantile  business. 

(4)  License  itinerant  salesmen  and  merchants. — Every  itinerant  sales- 
man or  merchant  who  shall  expose  for  sale  or  solicit  orders,  either  on  the 
street  or  in  a  house  or  building  rented  temporarily  for  that  purpose  in  Beau- 
fort County,  any  manufactured  candies,  or  similar  products,  not  being  a 
regular  merchant  in  such  county,  shall  apply  for  and  procure  from  the 
Beaufort  County  board  of  directors  a  county  license  and  shall  pay  for  such 
license  tax  one  hundred  ($100.00)  dollars  in  said  county  in  which  said 
business  is  conducted  or  carried  on.  This  subsection  does  not  apply  to  sales- 
men soliciting  orders  from  regular  merchants,  dealers  or  those  regularly 
engaged  in  the  mercantile  business.  Provided  further,  that  the  term 
itinerant  salesman  or  merchant,  as  used  in  this  subsection,  shall  mean  any 
salesman  or  merchant  who  offers  for  sale  any  goods,  wares  or  merchandise, 
who  conducts  said  business  in  any  county  for  less  than  six  (6)  consecutive 
months,  except  for  the  discontinuance  for  one  of  the  reasons  hereinafter 
mentioned.  When  any  salesman  or  merchant,  beginning  said  business,  does 
not  pay  the  tax  herein  levied  in  advance,  on  ground  of  stated  intention  of 
becoming  a  regular  merchant,  the  Beaufort  County  board  of  directors  may 
in  its  discretion,  require  said  salesman  or  merchant  to  post  satisfactory 
bond,  or  make  a  cash  deposit  in  the  sum  of  one  hundred  ($100.00)  dollars, 
which  bond  or  deposit  shall  be  forfeited  in  payment  of  the  tax  herein  levied 
in  case  said  salesman  or  merchant  discontinues  said  business  in  the  county 
within  less  than  six  months  for  any  reason  other  than  death  or  disablement 
of  said  salesman  or  merchant,  or  insolvency  of  said  business,  or  destruction 
of  stock  by  fire  or  other  catastrophe.  Any  salesman  or  merchant  failing  to 
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post  such  bond  or  make  such  deposit  within  three  days  after  being  notified 
to  do  so  by  the  Beaufort  County  board  of  directors,  shall  immediately  be- 
come liable  for  the  license  tax  levied  in  this  subsection.  When  any  sales- 
man or  merchant  having  been  required  to  post  such  bond  or  deposit,  has 
conducted  said  business  for  six  consecutive  months,  or  has  discontinued 
said  business  within  six  months  for  one  of  the  reasons  specifically  mention- 
ed herein,  he  shall  be  entitled  to  have  said  bond  cancelled  or  said  deposit 
returned  . 

(5)  Exemptions. — The  provisions  of  this  section  shall  not  apply  to  the 
sale  of  farm  products  raised  on  the  premises  owned  or  occupied  by  the 
person  selling  same,  or  to  "farm  markets"  authorized  by  the  extension 
service. 

(6)  Exemptions. — The  Beaufort  County  board  of  directors  may  upon 
proper  application  which  shall  be  endorsed  by  the  governing  board  of  each 
county  exempt  from  the  annual  license  tax  levied  in  this  section,  Confed- 
erate soldiers,  disabled  veterans  of  the  Spanish-American  and  World  Wars, 
who  have  been  residents  of  this  State  for  twelve  or  more  months  contin- 
uously, and  the  blind  or  disabled  who  have  been  residents  of  this  State  for 
twelve  or  more  months  continuously.  Also  widows  with  dependent  chil- 
dren who  have  been  residents  in  this  State  for  twelve  or  more  months 
continuously. 

(7)  Penalties. — The  penalties  for  violating  this  section  shall  be  a  fine  of 
not  less  than  twenty-five  ($25.00)  dollars  nor  more  than  one  hundred 
($100.00)  dollars,  or  imprisonment  of  not  less  than  thirty  days  nor  more 
than  six  months  or  both  in  the  discretion  of  the  court. 

1940  (41)  1792. 

§  7128-3.     License  peddle  mules  or  horse;,  Chester  County. 

(1)  Required. — Any  person,  firm  or  corporation,  before  engaging  in  the 
business  of  peddling  mules  or  horses  in  Chester  County,  shall  first  apply  to 
and  procure  from  the  clerk  of  court  of  the  county  a  license  to  engage  in 
said  business;  and  the  clerk  of  court  is  authorized  and  directed  to  issue  li- 
censes to  all  applicants  therefor  upon  the  payment  to  him  of  the  following 
license  fees,  that  is  to  say,  for  the  privilege  of  engaging  in  such  business  for 
each  calendar  year,  or  part  thereof,  the  sum  of  two  hundred  ($200.00)  dol- 
lars; provided,  if  any  such  person,  firm  or  corporation  desires  to  engage  in 
such  business  for  a  limited  number  of  days  the  license  fee  therefor  shall 
be  twenty-five  ($25.00)  dollars  per  day.  Provided,  the  provisions  of  this 
section  shall  not  apply  to  any  person,  firm  or  corporation  having  a  regular 
established  place  of  business  in  Chester  County,  for  which  the  license  fee 
as  required  by  law,  including  municipal  license  fees,  has  been  paid;  and 
nothing  in  this  section  contained  shall  be  construed  to  require  any  person, 
firm  or  corporation,  irrespective  of  whether  he  or  it  may  be  a  regular  dealer 
in  mules  or  horses  and  whose  place  of  business  or  residence  may  be  beyond 
the  bounds  of  Chester  County,  to  obtain  a  license  to  deliver  to  anyone  in 
Chester  County  any  mules  or  horses  pursuant  to  a  contract  of  sale  there- 
tofore entered  into. 

(2)  File  names  of  licensees  with  sheriff. — When  any  license  is  issued  by 
the  clerk  of  court,  as  provided  for  under  the  foregoing  subsection,  said 
clerk  of  court  shall  file  with  the  sheriff  of  the  county  the  name  and  address 
of  all  persons,  firms  or  corporations  so  licensed  and  a  statement  showing 
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the  term  or  period  such  license  is  granted. 

(3)  Peddling  defined. — The  term  "peddling",  as  used  in  this  section,  shall 
be  construed  to  mean  the  carrying  of  mules  or  horses  from  place  to  place 
over  the  country  on  foot  or  by  vehicle  and  selling  the  same,  or  offering  the 
same  for  sale. 

(4)  Penalties. — Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  imprisonment  for  a  period  of  not  more  than 
thirty  days  or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars,  for 
each  and  every  offense.  And  each  and  every  day  in  which  there  is  a  viola- 
tion of  the  terms  of  this  section  shall  be  deemed  a  separate  and  distinct 
offense. 

1940  (41)  1807. 

§  7128-4.     License  peddle  mules  or  horses.  Clarendon  and  Kershaw  Coun- 
ties. 

(1)  Required. — Any  person,  firm  or  corporation,  before  engaging  in  the 
business  of  peddling  mules  or  horses  in  Kershaw  and  Clarendon  Counties, 
shall  first  apply  to  and  procure  from  the  clerk  of  court  of  the  county  a  li- 
cense to  engage  in  said  business;  and  the  clerk  of  court  is  authorized  and 
directed  to  issue  licenses  to  all  applicants  therefor  upon  the  payment  to  him 
of  the  following  license  fees,  that  is  to  say,  for  the  privilege  of  engaging 
in  such  business  for  each  calendar  year,  or  part  thereof,  the  sum  of  two 
hundred  ($200.00)  dollars;  provided,  if  any  such  person,  firm  or  corporation 
desires  to  engage  in  such  business  for  a  limited  number  of  days  the  license 
fee  therefor  shall  be  twenty-five  ($25.00)  dollars  per  day.  Provided,  the 
provisions  of  this  section  shall  not  apply  to  any  person,  firm  or  corporation 
Raving  a  regular  established  place  of  business  in  Kershaw  and  Clarendon 
Counties  for  which  the  license  fee  as  required  by  law,  including  municipal 
license  fees,  has  been  paid;  and  nothing  in  this  section  contained  shall  be 
construed  to  require  any  person,  firm  or  corporation,  irrespective  of  wheth- 
er he  or  it  may  be  a  regular  dealer  in  mules  or  horses  and  whose  place  of 
business  or  residence  may  be  beyond  the  bounds  of  Kershaw  and  Clarendon 
Counties,  to  obtain  a  license  to  deliver  to  anyone  in  Kershaw  and  Claren- 
don Counties  any  mules  or  horses  pursuant  to  a  contract  of  sale  theretofore 
entered  into. 

(2)  Duties  of  clerk  of  court. — When  any  license  is  issued  by  the  clerk 
of  court,  as  provided  for  under  the  foregoing  subsection,  said  clerk  of  court 
shall  file  with  the  sheriff  of  the  county  the  name  and  address  of  all  persons, 
firms  or  corporations  so  licensed  and  a  statement  showing  the  term  or 
period  such  license  is  granted. 

(3)  Peddling  defined. — The  term  "peddling",  as  used  in  this  section,  shall 
be  construed  to  mean  the  carrying  of  mules  or  horses  from  place  to  place 
over  the  country  on  foot  or  by  vehicle  and  selling  the  same,  or  offering 
the  same  for  sale. 

(4)  Penalties. — Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  imprisonment  for  a  period  of  not  more  than 
thirty  days  or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars,  for 
each  and  every  offense.  And  each  and  every  day  in  which  there  is  a  viola- 
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tion  of  the  terms  of  this  section  shall  be  deemed  a  separate  and  distinct 
offense. 

1940  (41)  1869. 

§  7128-5.     License  peddle  livestock,  Colleton  County. 

(1)  Required. — Each  person,  firm  or  corporation,  except  such  as  have,  at 
the  time,  in  Colleton  County,  a  regular  established  place  of  business  for 
which  the  license  fee  as  required  by  law,  included  municipal  license,  if  any, 
has  been  paid,  before  engaging  in  the  business  of  peddling  any  live  stock  in 
Colleton  County,  and  the  act  of  peddling  shall  be  deemed  to  be  carrying 
live  stock  from  place  to  place  over  the  county  on  foot  or  by  vehicle  and 
selling  the  same,  or  offering  the  same  for  sale,  shall  apply  to,  and  obtain 
from,  the  clerk  of  court  of  Colleton  County  a  license  so  to  do,  and  pay  to 
him  for  each  calendar  year,  or  part  thereof,  for  the  privilege  of  engaging 
in  such  business  an  annual  license  fee  of  three  hundred  ($300.00)  dollars: 
provided,  that,  if  any  such  person,  firm  or  corporation  desires  to  engage 
in  such  business  for  a  limited  number  of  days,  the  license  fee  therefor  shall 
be  twenty-five  ($25.00)  dollars  for  each  day. 

Nothing  herein  contained  shall  be  construed  to  require  any  person,  firm 
or  corporation,  irrespective  of  whether  he  be  a  regular  dealer  in  live  stock 
or  not  and  whose  place  of  business  or  residence  may  be  beyond  the  con- 
fines of  Colleton  County,  to  obtain  a  license  to  deliver  to  anyone  in  Colleton 
County  any  live  stock  pursuant  to  a  contract  of  sale  theretofore  made. 

It  is  hereby  made  the  duty  of  the  clerk  of  court,  when  he  issues  any  such 
license,  to  file  with  the  sheriff  of  the  county  the  name  and  address  of  all 
such  licenses  and  the  length  of  time  the  licenses  are  to  run. 

(2)  Penalties. — Any  person,  firm  or  corporation,  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  each  and 
every  day  in  which  he  operates  without  a  license  shall  be  deemed  a  sepa- 
rate and  distinct  violation  of  this  section.  For  each  such  violation,  upon 
conviction,  he  shall  be  subject  to  imprisonment  for  not  more  than  thirty 
(30)  days,  or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars. 

1940  (41)  1882. 

§  7128-6.     License  peddle  mules  or  horses,  Florence  County. 

(1)  Required. — Each  person,  firm  or  corporation,  except  such  as  have  in 
Florence  County  a  regular  established  place  of  business  for  which  the  li- 
cense fee  as  required  by  law,  including  municipal  license,  has  been  paid 
before  engaging  in  the  business  of  peddling  any  mules  or  horses  in  Florence 
County,  and  the  act  of  peddling  shall  be  deemed  to  be  carrying  mules  or 
horses  from  place  to  place  over  the  country  on  foot  or  by  vehicle  and  sell- 
ing the  same,  or  offering  the  same  for  sale,  shall  apply  to,  and  obtain  from 
the  clerk  of  court  of  Florence  County  a  license  so  to  do,  and  pay  to  him  for 
each  calendar  year,  or  part  thereof,  for  the  privilege  of  engaging  in  such 
business  an  annual  license  fee  of  two  hundred  ($200.00)  dollars;  provided, 
that  if  any  such  person,  firm  or  corporation  desires  to  engage  in  such  busi- 
ness for  a  limited  number  of  days  the  license  fee  therefor  shall  be  twenty- 
five  ($25.00)  dollars  for  each  day. 

Nothing  herein  contained  shall  be  construed  to  require  any  person,  firm 
or  corporation,  irrespective  of  whether  he  be  a  regular  dealer  in  mules  or 
horses  or  not  and  whose  place  of  business  or  residence  may  be  beyond  the 
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confines  of  Florence  County,  to  obtain  a  license  to  deliver  to  anyone  in 
Florence  County  any  mules  or  horses  pursuant  to  a  contract  of  sale  there- 
tofore made. 

It  is  hereby  made  the  duty  of  the  clerk  of  court,  when  he  issues  any  such 
license,  to  file  with  the  sheriff  of  the  county  the  name  and  address  of  all 
such  licenses  and  the  length  of  time  the  licenses  are  to  run. 

(2)  Penalties. — Any  person,  firm  or  corporation,  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  each  and  every 
day  in  which  he  operates  without  a  license  shall  be  deemed  a  separate  and 
distinct  violation  of  this  section.  For  each  such  violation,  upon  conviction, 
he  shall  be  subject  to  imprisonment  for  not  more  than  thirty  (30)  days,  or 
a  fine  of  not  more  than  one  hundred  ($100.00)  dollars. 

1939  (41)  144,  181. 

§  7128-7.  License  peddle  mules  and  horses,  Horry,  Marion  and  Oconee 
Counties. 

(1)  Required. — Any  person,  firm  or  corporation,  before  engaging  in  the 
business  of  peddling  mules  or  horses  in  Marion,  Horry  and  Oconee  Coun- 
ties, shall  first  apply  to  and  procure  from  the  clerk  of  court  of  the  county 
a  license  to  engage  in  said  business;  and  the  clerk  of  court  is  authorized 
and  directed  to  issue  licenses  to  all  applicants  therefor  upon  the  payment  to 
him  of  the  following  license  fees,  that  is  to  say,  for  the  privilege  of  engaging 
in  such  business  for  each  calendar  year,  or  part  thereof,  the  sum  of  two 
hundred  ($200.00)  dollars:  provided,  if  any  such  person,  firm  or  corpora- 
tion desires  to  engage  in  such  business  for  a  limited  number  of  days  the 
license  fee  therefor  shall  be  twenty-five  ($25.00)  dollars  per  day.  Provided, 
the  provisions  of  this  section  shall  not  apply  to  any  person,  firm  or  cor- 
poration having  a  regular  established  place  of  business  in  Marion,  Horry 
or  Oconee  Counties,  for  which  the  license  fee  as  required  by  law,  including 
municipal  license  fees,  has  been  paid;  and  nothing  in  this  section  contained 
shall  be  construed  to  require  any  person,  firm  or  corporation,  irrespective 
of  whether  he  or  it  may  be  a  regular  dealer  in  mules  or  horses  and  whose 
place  of  business  or  residence  may  be  beyond  the  bounds  of  Marion  County, 
to  obtain  a  license  to  deliver  to  anyone  in  Marion  County  any  mules  or 
horses  pursuant  to  a  contract  of  sale  theretofore  entered  into. 

(2)  Duties  of  clerk  of  court. — When  any  license  is  issued  by  the  clerk  of 
court,  as  provided  for  under  the  foregoing  subsection,  said  clerk  of  court 
shall  file  with  the  sheriff  of  the  county  the  name  and  address  of  all  persons, 
firms  or  corporations  so  licensed  and  a  statement  showing  the  term  or 
period  such  license  is  granted. 

(3)  "Peddling"  defined. — The  term  "peddling",  as  used  in  this  section,  shall 
be  construed  to  mean  the  carrying  of  mules  or  horses  from  place  to  place 
over  the  country  on  foot  or  by  vehicle  and  selling  the  same,  or  offering  the 
same  for  sale. 

(4)  Penalties. — Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion shall  be  punished  by  imprisonment  for  a  period  of  not  more  than 
thirty  days  or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars,  for 
each  and  every  offense.  And  each  and  every  day  in  which  there  is  a  viola- 
tion of  the  terms  of  this  section  shall  be  deemed  a  separate  and  distinct 
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offense. 

1939  (41)  181. 

§  7128-8.     License  required  peddle  or  offer  for  sale  livestock,  Lee  County. 

(1)  Required. — Each  person,  firm  or  corporation,  except  such  as  have  at 
the  time,  in  Lee  County,  a  regular  established  place  of  business  for  which 
the  license  fee  as  required  by  law,  including  municipal  license,  has  been 
paid,  before  engaging  in  the  business  of  peddling  or  offering  for  sale  any 
live  stock  in  Lee  County,  and  the  act  of  peddling  shall  be  deemed  to  be 
carrying  live  stock  from  place  to  place  over  the  county  on  foot  or  by  vehi- 
cle and  selling  the  same,  or  offering  the  same  for  sale,  shall  apply  to  and 
obtain  from  the  clerk  of  court  of  Lee  County  a  license  so  to  do,  and  pay  to 
him  for  each  calendar  year  or  part  thereof  for  the  privilege  of  engaging 
in  such  business  as  annual  license  fee  or  two  hundred  ($200.00)  dollars; 
provided,  that  if  any  such  person,  firm  or  corporation  desires  to  engage  in 
such  business  for  a  limited  number  of  days  the  license  fee  therefor  shall 
be  twenty-five  ($25.00)  dollars  for  each  day. 

Nothing  herein  contained  shall  be  construed  to  require  any  person,  firm 
or  corporation,  irrespective  of  whether  he  be  a  regular  dealer  in  live  stock 
or  not  and  whose  place  of  business  or  residence  may  be  beyond  the  con- 
fines of  Lee  County,  to  obtain  a  license  to  deliver  to  anyone  in  Lee  County 
any  live  stock  pursuant  to  a  contract  of  sale  theretofore  made. 

It  is  hereby  made  the  duty  of  the  clerk  of  court  when  he  issues  any  such 
license  to  file  with  the  sheriff  of  the  county  the  name  and  address  of  all 
such  licensees  and  the  length  of  time  the  licenses  are  to  run. 

(2)  Penalties. — Any  person,  firm  or  corporation  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  each  and  every 
day  in  which  he  operates  without  a  license  shall  be  deemed  a  separate  and 
distinct  violation  of  this  section.  For  each  such  violation,  upon  conviction, 
he  shall  be  subject  to  imprisonment  for  not  more  than  thirty  (30)  days 
or  a  fine  of  not  more  than  one  hundred  ($100.00)  dollars. 

1937  (40)  393. 

§  7128-9.     License  peddle  livestock,  Williamsburg  County. 

(1)  Required. — Each  person,  firm  or  corporation,  except  such  as  have,  at 
the  time,  in  Williamsburg  County,  a  regular  established  place  of  business 
for  which  the  license  fee  as  required  by  law,  including  municipal  license, 
has  been  paid,  before  engaging  in  the  business  of  peddling  any  live  stock 
in  Williamsburg  County,  and  the  act  of  peddling  shall  be  deemed  to  be 
carrying  live  stock  from  place  to  place  over  the  county  on  foot  or  by  ve- 
hicle and  selling  the  same,  or  offering  the  same  for  sale,  shall  apply  to, 
and  obtain  from,  the  clerk  of  court  of  Williamsburg  County  a  license  so  to 
do,  and  pay  to  him  for  each  calendar  year,  or  part  thereof,  for  the  privilege 
of  engaging  in  such  business  an  annual  license  fee  of  two  hundred  ($200.00) 
dollars;  provided,  that  if  any  such  person,  firm  or  corporation  desires  to  en- 
gage in  such  business  for  a  limited  number  of  days  the  license  fee  therefor 
shall  be  twenty-five   ($25.00)   dollars  for  each  day. 

Nothing  herein  contained  shall  be  construed  to  require  any  person,  firm 
or  corporation,  irrespective  of  whether  he  be  a  regular  dealer  in  live  stock 
or  not  and  whose  place  of  business  or  residence  may  be  beyond  the  con- 
fines of  Williamsburg  County,  to  obtain  a  license  to  deliver  to  anyone  in 
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Williamsburg  County  any  live  stock  pursuant  to  a  contract  of  sale  thereto- 
fore made. 

It  is  hereby  made  the  duty  of  the  clerk  of  court,  when  he  issues  any  such 
license,  to  file  with  the  sheriff  of  the  county  the  name  and  address  of  all 
such  licensees  and  the  length  of  time  the  licenses  are  to  run. 

(2)  Penalties. — Any  person,  firm  or  corporation,  violating  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  and  each  and  every 
day  in  which  he  operates  without  a  license  shall  be  deemed  a  separate  and 
distinct  violation  of  this  section.  For  each  such  violation,  upon  conviction, 
he  shall  be  subject  to  imprisonment  for  not  more  than  thirty  (30)  days,  or 
a  fine  of  not  more  than  one  hundred  ($100.00)  dollars. 

1937  (40)  90. 


ARTICLE  7 
Pawnbrokers 

7129.  Unlawful  to  carry  on  business  of      7133.  To    issue    note    describing    goods 

pawnbroker  without  license.  pawned. 

7130.  How    license    shall    be    granted —      7134.  Books  open  for  inspection. 

pawnbroker  defined.  7135.  Interest. 

7131.  Actions  against  pawnbrokers.  7136.  Pledge  not  to  be  sold  before  sixty 

7132.  Pawnbrokers  to  keep  book  for  de-  days  after  maturity. 

scription  of  goods  pawned.  7137.  Penalties — how  imposed. 

§  7129.     License  required. — No  person,  corporation,  member  of  copartner- 

nership  or  firm  shall  hereafter  carry  on  the  business  of  pawnbroker,  in  any 

of  the  cities,  towns  or  counties  of  this  State,  without  having  first  obtained 

from  the  mayor  of  the  city  or  town,  or  clerk  of  the  circuit  court  of  the 

county  where  the  business  is  to  be  carried  on,  a  license,  for  which  he  shall 

pay  such  license  fee  as  may  be  fixed  by  the  municipal  authorities  of  the 

city  or  town  of  the  State,  or  by  the  county  board  of  commissioners  of  the 

counties  authorizing  such  person  to  carry  on  the  same,  in  the  manner  and 

upon  the  conditions  stated  in  the  succeeding  sections  of  this  chapter. 

1932  Code,  §  7129;  Civ.  C.  '22,  §  3945;  Civ.  C.  '12,  §  2624;  Civ.  C.  '02,  §  1748;  1900 
(23)  427. 

§  7130.  How  license  shall  be  granted — defined — bond. — The  mayor  of  any 
city  or  town,  the  clerk  of  the  circuit  court  of  the  county,  may  from  time  to 
time  grant,  under  his  hand  and  the  official  seal  of  his  office,  to  such  citizens 
as  he  shall  deem  proper,  and  who  shall  produce  to  him  satisfactory  evi- 
dence of  their  good  character,  a  license  authorizing  such  citizen  or  citizens 
to  carry  on  the  business  of  a  pawnbroker,  which  license  shall  designate 
the  house  in  which  such  person  shall  carry  on  said  business;  and  no  per- 
son, corporation,  member  or  members  of  a  copartnership  or  firm  shall  carry 
on  the  business  of  a  pawnbroker  without  being  duly  licensed,  nor  in  any 
other  house  than  the  one  designated  in  said  license,  under  penalty  of  five 
dollars  for  each  day  he  or  she  or  they  shall  exercise  or  carry  on  said  busi- 
ness without  such  license,  or  at  any  other  house  than  the  one  designated. 
Any  person,  corporation,  member  or  members  of  a  copartnership  or  firm 
who  loans  money  on  pledge  of  personal  property  or  other  valuable  thing, 
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other  than  securities  or  printed  evidences  of  indebtedness,  or  who  deals 
in  the  purchasing  of  personal  property  or  other  valuable  thing,  on  condi- 
tion of  selling  the  same  back  again  at  a  stipulated  price,  is  hereby  declared 
and  defined  to  be  a  pawnbroker.  Every  person  so  licensed  shall,  at  the  time 
of  receiving  such  license,  file  with  the  mayor  or  clerk  of  the  court  granting 
the  same,  a  bond  to  the  local  authorities  of  such  city  or  town  or  county,  to 
be  executed  by  the  person  so  licensed  and  by  two  responsible  sureties,  or  a 
surety  company  licensed  to  do  business  in  the  penal  sum  of  one  thousand 
dollars,  to  be  approved  of  by  such  mayor  or  clerk  of  the  circuit  court,  and 
which  bond  shall  be  conditioned  for  the  faithful  performance  of  the  duties 
and  obligations  pertaining  to  the  business  so  licensed,  and  the  mayor  or 
clerk  of  the  circuit  court  shall  have  full  power  and  authority  to  revoke 
such  license  for  cause. 

1932  Code,  §  7130;  Civ.  C.  '22,  §  3946;  Civ.  C.  '12,  §  2625;  Civ.  C.  '02,  §  1749;  1900 
(23)  427. 

§  7131.  Actions  against. — If  any  person  shall  be  aggrieved  by  the  miscon- 
duct of  any  such  licensed  pawnbroker,  and  shall  recover  judgment  against 
him  thereafter,  such  person  may,  after  the  return  unsatisfied,  either  in 
whole  or  in  part,  of  any  execution  issued  upon  said  judgment,  maintain  an 
action  in  his  own  name  upon  the  bond  of  said  pawnbroker  in  any  court  hav- 
ing jurisdiction  of  the  amount  claimed:  provided,  such  court  shall  upon 
application,  made  for  the  purpose,  grant  such  leave  to  prosecute  such  suit. 
1932  Code,  §  7131;  Civ.  C.  '22,  §  3947;  Civ.  C.  '12,  §  2626;  Civ.  C.  '02,  §  1750;  1900 
(33)  427. 

§  7132.  Keep  book  for  description  of  goods  pawned. — Every  such  pawn- 
broker shall  keep  a  book  in  which  shall  be  fairly  written,  at  the  time  of 
such  loan,  an  account  and  description  of  the  goods,  articles  or  things 
pawned  or  pledged,  the  amount  of  money  loaned  thereon,  the  time  of 
pledging  the  same,  the  rate  of  interest  to  be  paid  on  such  loan,  and  the 
name  and  residence  of  the  person  pawning  or  pledging  the  said  goods, 
articles  or  things. 

1932  Code,  §  7132;  Civ.  C.  '22,  §  3948;  Civ.  C.  '12,  §  2627;  Civ.  C.  '02,  §  1751;  1900 
(23)  427. 

§  7133.  Issue  note  describing  goods  pawned. — Every  such  pawnbroker  shall 
at  the  time  of  each  loan  deliver  to  the  person  pawning  or  pledging  any 
goods,  article  or  thing,  a  memorandum  or  note,  signed  by  him,  containing 
the  substance  of  the  entry  required  to  be  made  in  his  book  by  the  last 
preceding  section,  and  no  charge  shall  be  made  or  received  by  any  pawn- 
broker for  any  such  entry,  memorandum  or  note. 

1932  Code,  §  7133;  Civ.  C.  '22,  §  3949;  Civ.  C.  '12,  §  2628;  Civ.  C.  '02,  §  1752;  1900 
(23)  427. 

§  7134.  Books  open  for  inspection. — The  said  book  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  the  mayor  and  clerk  of  the  circuit  court, 
all  judges  of  the  criminal  courts,  the  superintendent  of  police,  police  inspec- 
tors, captains  of  police,  and  police  justices  of  such  towns  or  counties,  or 
any  or  either  of  them,  or  of  any  person  who  shall  be  duly  authorized  in 
writing  for  that  purpose  by  any  or  either  of  them,  and  who  shall  exhibit 
such  written  authority  to  such  pawnbroker. 
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1932  Code,  §  7134;  Civ.  C.  '22,  §  3950;  Civ.  C.  '12,  §  2629;  Civ.  C.  '02,  §  1753;  1900 
(23)  427. 

§  7135.     Interest. — No  pawnbroker  shall  ask,  demand  or  receive  any  greater 

rate  of  interest  than  that  now  fixed  by  statute. 

1932  Code,  §  7135;  Civ.  C.  '22,  §  3951;  Civ.  C.  '12,  §  2630;  Civ.  C.  '02,  §  1754;  1900 
(23)  427. 

§  7136.  Pledge  not  to  be  sold  before  sixty  days  after  maturity. — No  pawn- 
broker shall  sell  any  pawn  or  pledge  until  the  same  shall  have  remained 
sixty  days  in  his  possession  after  the  maturity  of  the  debt  for  which  the 
property  was  pledged. 

1932  Code,  §  7136;  Civ.  C.  '22,  §  3952;  Civ.  C.  '12,  §  2631;  Civ.  C.  '02,  §  1755;  1900 
(23)  427. 

§  7137.  Penalties — how  imposed. — The  mayor  or  clerk  of  the  circuit  court, 
so  licensing  such  pawnbroker,  shall  have  full  power  and  authority  to  im- 
pose fines  and  penalties,  of  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars,  upon  persons  offending  against  any  or  either  of  the 
foregoing  provisions,  for  each  and  every  offense,  excepting  sections  7129 
and  7130,  and  also  to  suspend  his  or  her  license  until  the  same  be  paid 
to  him. 

1932  Code,  §  7137;  Civ.  C.  '22,  §  3953;  Civ.  C.  '12,  §  2632;  Civ.  C.  '02,  §  1756;  1900 
(23)  427. 

ARTICLE  8 
Dealers  in  Junk 

7138.  Book  entries  of  dealers.  7140-1.  Motor  vehicle  junk  yards  in  coun- 

7139.  Inspection  of  junk.  ties  with  city  over  70,000. 

7140.  Penalty. 

§  7138.  Dealing  in  junk  regulated. — Any  person,  firm  or  corporation  buy- 
ing junk  shall  keep  a  book,  which  he  or  they  shall  keep  open  to  the  in- 
spection of  any  and  all  persons,  wherein  he  or  they  shall  set  down  the 
name  and  address,  city  and  street,  of  every  person  selling  junk  and  an 
itemized  statement  of  all  junk  bought  from  such  person  or  persons,  and 
the  date  of  purchase. 
1932  Code,  §  7138;  Civ.  C.  '22,  §  3954;  1913  (28)  209. 

§  7139.  Junk  to  be  open  to  inspection. — Such  person,  firm  or  corporation 
shall  keep  each  article  of  junk  so  purchased  for  a  period  of  seventy-two 
hours  following  such  purchase  and  shall  keep  such  junk  open  to  the  inspec- 
tion of  any  and  all  persons:  provided,  that  the  provisions  of  this  article 
shall  not  be  construed  to  apply  to  junk  bought  outside  of  the  county  in 
which  the  place  of  business  of  such  buyer  of  junk  is  located. 
1932  Code,  §  7139;  Civ.  C.  '22,  §  3955;  1913  (28)  209. 

§  7140.     Penalties. — Any  person,  firm  or  corporation  violating  the  provi- 
sions of  this  article  shall  be  fined  in  a  sum  not  exceeding  one  hundred 
($100.00)  dollars  or  imprisoned  not  exceeding  thirty  days. 
1932  Code,  §  7140;  Civ.  C.  '22,  §  3956;  Cr.  C.  '22,  §  295;  1913(  28)  209. 
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§  7140-1.     Motor  vehicle  junk  yards  in  counties  with  city  over  70,000. 

(1)  Fees. — In  all  counties  of  South  Carolina  containing  a  city  having 
more  than  seventy  thousand  (70,000)  population,  according  to  the  United 
States  official  census,  there  is  hereby  levied  and  imposed  an  annual  license 
fee  upon  all  motor  vehicle  junk  yards  in  such  counties,  which  are  located 
within  fifty  (50)  feet  of  the  right-of-way  of  any  state  highway  or  county 
road,  or  which  shall  be  visible  from  any  such  highway  or  road,  such  license 
to  be  graduated  according  to  the  area  occupied  by  each  such  motor  vehicle 
junk  yard  at  the  rate  of  one  hundred  and  fifty  ($150.00)  dollars  per  acre. 

(2)  Payment  of  fees. — The  license  fee  imposed  in  subsection  1  hereof 
shall  be  due  and  payable  on  or  before  July  1st  of  each  year.  Such  license 
fees  shall  be  payable  to  the  county  treasurer  of  the  county  in  which  the 
said  motor  vehicle  junk  yard  shall  be  located;  upon  receipt  of  such  fees,  the 
county  treasurer  shall  issue  to  the  person,  firm  or  corporation  paying  the 
same  a  receipt  which  shall  constitute  the  license  of  such  person,  firm  or 
corporation  to  conduct  such  business  for  the  current  calendar  year.  It  shall 
be  the  duty  of  the  board  of  assessment  and  equalization  in  each  such 
county  to  furnish  to  the  county  treasurer  on  or  before  the  first  day  of  March 
in  each  year  a  list  of  all  junk  yards  required  to  procure  a  license  under  this 
section  and  to  pay  the  license  fee  herein  imposed,  together  with  the  acre- 
age of  the  area  occupied  by  such  motor  vehicle  junk  yard;  and  in  the  case 
of  each  such  motor  vehicle  junk  yard  for  which  no  license  fee  has  been  paid 
on  or  before  July  1st  of  the  preceding  year,  the  county  treasurer  shall  issue 
his  execution  to  the  sheriff  for  the  collection  of  the  license  fee  due  here- 
under, together  with  the  same  costs  and  penalties  as  are  provided  by  law 
in  the  case  of  county  taxes,  and  the  sheriff  shall  enforce  said  execution  and 
collect  the  same  in  the  manner  provided  by  law  in  the  collection  of  execu- 
tions for  county  taxes. 

(3)  "Motor  vehicle  junk  yard"  defined. — The  term  "motor  vehicle  junk 
yard"  shall  include  any  place  of  storage  or  deposit,  whether  in  connection 
with  another  business  or  not,  which  displays,  or  in  or  upon  which  are  dis- 
played, to  view  from  the  public  highway  two  or  more  unregistered  motor 
vehicles  which  are  unfit  for  reconditioning  for  use  on  the  public  highways, 
used  parts  of  motor  vehicles,  old  iron,  metal,  glass,  paper,  cordage  or  other 
waste  or  discarded  or  second  hand  material  which  has  been  a  part,  or  is 
intended  to  be  a  part  of  any  motor  vehicles,  the  sum  of  which  parts  or 
material  shall  be  equal  in  bulk  or  two  or  more  motor  vehicles. 

(4)  Penalties. — Any  person,  firm  or  corporation  owning,  operating  or  con- 
ducting a  motor  vehicle  junk  yard  in  any  such  county  without  obtaining  a 
license,  as  herein  provided,  and  paying  the  license  fee  herein  levied  and  im- 
posed on  or  before  the  time  fixed  in  this  section  for  the  payment  thereof, 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  more 
than  one  hundred  ($100.00)  dollars  or  imprisoned  for  not  more  than  thirty 
(30)  days.  Each  day  upon  which  any  such  violation  occurs  shall  constitute 
a  separate  offense.  When  the  county  treasurer  shall  issue  his  execution  to 
the  sheriff  under  the  provisions  of  subsection  2  hereof,  as  amended,  he  shall 
also  notify  any  magistrate,  having  jurisdiction  over  the  territory  in  which 
such  junk  yard  shall  lie,  that  the  license  fee  herein  imposed  has  not  been 
paid  by  the  person  or  persons  operating  the  same,  and  it  shall  be  the  duty 
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of  such  magistrate  to  institute  proceedings  under  this  subsection  for  the 
enforcement  of  the  provisions  of  this  section. 
1939  (41)  176,  535;  1940  (41)  1632;  1941  (42)  49. 


ARTICLE  9 
Mercantile  License  in  Beaufort  County 

7141.  License  required.  7143.  Commissioners  to  grant  license. 

7142.  Amount  of  license.  7144.  Revocation  of  license. 

7145.  Penalty  for  violation. 

§  7141.  Required  to  pay  license. — Every  person,  firm  or  corporation  doing 
a  mercantile  business  in  Beaufort  County,  shall  annually,  on  or  before 
the  first  day  of  May,  pay  a  license  to  engage  in  business  for  one  year  from 
date  of  said  license. 

1932  Code,  §  7141;  Civ.  C.  '22,  §  3957;  1913  (28)  343;  1915  (29)  576. 

§  7142.  License  fee. — The  said  license  shall  be  five  ($5)  dollars  per  year 
year  where  the  capital  invested  in  said  business  is  over  five  thousand  dol- 
lars, and  three  ($3)  dollars  where  the  capital  invested  in  said  business  is 
five  thousand  dollars  or  less. 

1932  Code,  §  7142;  Civ.  C.  '22.  §  3958;  1913  (28)  343:  1915  (29)  576. 

§  7143.  County  commissioners  may  grant  license. — The  said  license  shall 
be  granted  by  the  board  of  county  commissioners  of  Beaufort  County,  and 
the  funds  arising  from  same  shall  be  turned  into  the  general  county  fund 
for  Beaufort  County. 

1932  Code,  §  7143;  Civ.  C.  '22,  §  3959;  1913  (28)  343. 

§  7144.  When  license  revoked — when  county  commissioner  guilty  of  mis- 
demeanor.— If,  in  the  judgment  of  said  board  of  county  commissioners,  any 
such  person,  firm  or  corporation  shall  sell  any  alcoholic  liquors,  in  viola- 
tion of  law,  if  such  violation  shall  be  proved  in  any  court  the  said  board 
of  county  commissioners  shall  revoke  the  license  of  said  person,  firm  or 
corporation.  Any  member  of  said  board  who  shall  refuse  or  fail  to  carry 
out  the  provisions  of  this  article,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined  at  the  discretion  of  the  trial  judge. 
No  such  person,  firm  or  corporation  whose  license  shall  be  revoked,  as 
herein  provided,  shall  be  granted  a  new  license,  nor  shall  a  license  be 
granted  to  any  representative  thereof,  or  to  anyone  whose  license  has 
been  revoked. 

1932  Code,  §  7144;  Civ.  C.  "22,  §  3960;  Cr.  C.  '22,  §  550;  1913  (28)  343;  1914  (28)  530; 
1915  (29)  576. 

§  7145.  Liability  if  without  license. — Any  person,  firm  or  managing  officer 
or  officers  of  said  corporation,  doing  business  as  aforesaid,  without  first 
taking  out  a  license,  shall  be  liable  to  a  fine  of  one  hundred  dollars,  or  im- 
prisonment for  thirty  days. 

§  7145;  Civ.  C.  '22,  §  3961;  Cr.  C.  '22,  §  296;  1913  (28)  343. 
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ARTICLE   10 
Plumbing  and  Plumbers 

7146.  Certificates  for  installation.  7149.  Meetings     and     compensation     of 

7147.  Boards  of  examiners.  board. 

7148.  Examinations  for  certificates.  7150.  Municipal  regulations. 

7151.     Penalty  for  violation. 

§  7146.  Certificate  required  to  install  sanitary  plumbing  in  cities  of  over 
15,000  population. — It  shall  be  unlawful  for  any  person,  be  he  master 
plumber,  employing  plumber,  or  journeyman  plumber,  to  install  sanitary 
plumbing  in  any  cities  or  towns  having  a  population  of  fifteen  thousand 
(15,000)  inhabitants  or  more,  as  fixed  by  the  federal  census  of  1920,  or  any 
subsequent  federal  census,  until  such  person  or  persons  above  mentioned 
shall  have  made  application  to  a  board  of  examiners,  hereinafter  provided 
for  and  shall  have  received  from  said  board  a  certificate  as  to  his  qualifica- 
tions to  perform  such  work:  provided,  that  the  provisions  of  this  article 
shall  not  apply  to  any  licensed  plumber  who  has  been  issued  a  license  prior 
to  the  passage  of  this  article. 
1932  Code,  §  7146;  1927  (35)  230. 

§  7147.     Local  boards  of  plumbing  examiners — appointment — vacancies. — 

In  every  city  or  town  embraced  in  section  7146  there  shall  be  a  board  of 
plumbing  examiners,  consisting  of  three  members,  one  of  whom  shall  be 
the  health  officer  of  the  respective  city  or  town,  who  shall  be  ex  officio  the 
chairman  of  said  board  of  examiners;  the  second  member  shall  be  a  master 
plumber  with  not  less  than  four  years'  experience;  the  third  member  of 
said  board  shall  be  a  journeyman  plumber,  with  not  less  than  four  years' 
experience;  said  second  and  third  members  of  said  board  shall  be  appointed 
by  the  mayor  of  the  respective  city,  if  such  city  has  a  mayor;  if  not,  then 
by  the  governing  board  or  commission  of  such  city  or  town;  and  each  of 
the  said  appointees  shall  hold  office  for  the  term  of  one  year,  and  until  his 
successor  is  appointed  as  herein  provided  for.  Upon  the  expiration  of  any 
term  of  office  of  said  second  and  third  member  of  said  board,  his  successor 
shall  be  appointed  by  said  mayor  or  governing  board  or  commission,  as 
hereinbefore  provided,  and  said  successor  shall  hold  office  for  the  term  of 
one  year,  and  until  his  successor  is  appointed.  In  the  event  of  a  vacancy  on 
said  board,  caused  by  the  death,  resignation  or  removal  from  office  of  said 
second  or  third  member,  said  vacancy  shall  be  filled  by  appointment  of 
said  mayor  or  governing  board  or  commission,  as  hereinbefore  provided; 
and  said  appointees  shall  hold  office  for  the  unexpired  term  of  his  prede- 
cessors. Said  first  mentioned  appointments  shall  be  made  within  thirty  days 
after  this  article  becomes  a  law. 
1932  Code,  §  7147;  1927  (35)  230. 

§  7148.  Examinations  for  certificates — fees — duration  of  certificate. — After 
organization,  said  board  of  examiners  shall,  as  soon  as  possible,  designate 
the  time  and  place  for  the  examination  of  all  persons  desiring  to  secure  a 
certificate  as  herein  provided  for.  Such  applicant  shall  be  compelled  to 
pass  such  examination  as  to  his  qualifications  as  such  board  may  direct; 
said  examination  shall  be  made  in  whole  or  in  part  writing,  and  shall  be 
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of  a  practical  and  elementary  character,  but  sufficiently  strict  to  test  the 
qualifications  of  the  applicant,  and  if  satisfied  with  the  competency  of  such 
applicant,  it  shall  be  the  duty  of  such  board  of  examiners  to  issue  a  certifi- 
cate to  such  applicant  or  applicants,  authorizing  him  or  them  to  engage  in 
the  business  of  installing  sanitary  plumbing  and  to  install  sanitary  plumb- 
ing. The  fee  for  the  certificate  to  the  master  of  employing  plumber  shall 
be  five  ($5.00)  dollars;  to  journeymen  plumbers  the  fee  shall  be  two  ($2.00) 
dollars.  Said  certificate  shall  be  valid  for  the  term  of  one  year,  but  the 
same  can  be  renewed  on  proper  application  to  said  board  and  the  payment 
of  a  fee  of  fifty  cents. 
1932  Code,  §  7148;  1927  (35)  230. 

§  7149.  Meetings  of  board — records — compensation.  Said  board  of  exam- 
iners shall  not  hold  more  than  two  meetings  per  month;  that  they  shall 
elect  from  their  number  a  secretary,  who  shall  keep  in  a  well  bound  book 
the  names  of  all  persons  to  whom  a  certificate  has  been  issued.  Said  exam- 
iner shall  receive  a  compensation  as  designated  by  the  mayor  or  commis- 
sion of  said  city  or  town  for  each  meeting,  to  be  paid  out  of  the  money 
for  the  issuing  of  said  certificates.  The  surplus,  if  any,  to  be  paid  into  the 
treasury  of  the  respective  city  or  town  within  the  provisions  of  this  article. 
1932  Code,  §  7149;  1927  (35)  230. 

§  7150.  Cities  to  provide  by  ordinance  regulations  for  construction — per- 
mits— plumbing  inspectors. — It  shall  be  the  duty  of  the  cities  or  towns  in 
this  State,  and  within  the  provisions  of  this  article  to  provide  by  ordinance, 
within  three  months  after  the  passage  hereof,  rules  and  regulations  for 
the  construction  of  all  plumbing  and  sewerage  placed  in  or  on  any  build- 
ing or  the  premises  thereof  in  such  city  or  town,  and  no  work  of  this  char- 
acter shall  be  done  unless  a  permit  is  issued  therefor,  except  that  leaks 
may  be  repaired  without  securing  such  permit.  It  shall  be  the  further 
duty  of  such  cities  or  towns  to  provide  for  the  appointment  or  election 
of  a  plumbing  inspector  and  assistant,  as  is  necessary  but  said  inspector 
or  inspectors  must  be  practical  plumbers,  whose  duty  it  shall  be  to  see  that 
all  rules  and  regulations  touching  such  sanitary  plumbing  are  faithfully 
and  diligently  observed  and  executed. 
1932  Code,  §  7150;  1927  (35)  230. 

§  7151.     Violation  a  misdemeanor. — Any  person  violating  any  provision  of 
this  article  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  convic- 
tion, be  fined  not  less  than  five  ($5.00)  dollars  nor  more  than  one  hundred 
($100.00)  dollars  for  each  offense. 
1932  Code,  §  7151;  1927  (35)  230. 
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ARTICLE  11 
Boxing  Regulations 

7152.  Boxing  lawful — number  of  rounds.      7155.  Appeals. 

7153.  Contests  under  boxing  commission.       7156,  7157.  Violation  of  provisions  of  ar- 

7154.  Members — appointment.  tide. 

§  7152.     Boxing  lawful — number  of  rounds. — It  shall  be  lawful  to  engage 
in,  manage  or  promote  in  boxing  contest  in  the  State  of  South  Carolina, 
provided  no  one  contest  shall  exceed  fifteen  rounds. 
1932  Code,  §  7152;  1931  (37)  147. 

See  §  1393-1,  which  prohibits  prize  fights. 

§  7153.  Boxing  contests  to  be  held  under  boxing  commission. — No  boxing 
contest  shall  be  held  without  first  obtaining  permission  of  the  boxing  com- 
mission of  the  county  wherein  the  contest  is  to  be  held,  and  the  contest 
shall  be  under  the  direct  and  exclusive  control  and  subject  to  such  rules, 
regulations,  restrictions  or  requirements  as  said  county  boxing  commission 
shall  make  or  issue. 

1932  Code,  §  7153;  1931  (37)  147. 

§  7154.  Members  of  county  boxing  commission — appointment. — The  said 
boxing  commission  of  the  respective  counties  shall  consist  of  three  mem- 
bers, one  to  be  appointed  by  the  Senator  of  the  county;  one  to  be  appointed 
by  members  of  the  House  of  Representatives  of  said  county;  one  by  the 
mayor  of  the  city  having  the  largest  population  within  said  county,  all  of 
whom  shall  serve  without  compensation,  and  whose  terms  of  office  shall 
not  exceed  the  term  of  office  of  their  appointer:  provided,  that  in  Horry, 
Clarendon,  Greenwood,  Cherokee,  Chester,  Newberry,  Spartanburg,  Cal- 
houn, Pickens,  Laurens  and  Edgefield  Counties  the  members  of  the  boxing 
commission  shall  be  appointed  by  the  Governor  of  the  State  and  there  shall 
be  no  appeal  from  the  decisions  of  the  said  commission  as  is  contemplated 
in  section  7155  in  the  other  counties  of  the  State. 
1932  Code,  §  7154;  1931  (37)  147. 

§  7155.  Appeals. — Anyone  aggrieved  at  any  rule,  regulation,  restriction, 
or  decision,  of  said  boxing  commission,  may  appeal  to  the  Senator  and  the 
members  of  the  delegation,  and  the  mayor  appointing  said  boxing  commis- 
sion, who  shall  hear  the  complaint  of  the  said  party,  or  parties,  and  render 
such  decision  as  they  see  fit,  which  decision  shall  be  final. 
1932  Code.  §  7155;  1931  (37)  148. 

§  7156.  Unlawful  for  commissioners  to  have  interest. — It  shall  be  unlawful 
for  any  member  of  any  boxing  commission  to  be  interested  financially  in 
any  manner  directly  or  indirectly  in  the  promotion,  management  or  result 
of  any  boxing  contest. 

1932  Code,  §  7156;  1931  (37)  148. 

§  7157.  Misdemeanor  to  violate. — Any  person  or  persons  guilty  of  engag- 
ing in  or  promoting,  aiding  or  abetting  such  sparring  matches  without  first 
having  obtained  the  written  consent  of  said  boxing  commission,  and  any 
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person  or  persons,  violating  the  terms  of  this  article  or  the  rules  and  regu- 
lations of  said  commission,  or  refusing  to  obey  the  orders  of  said  commis- 
sion controlling  a  boxing  contest,  shall  be  guilty  of  a  misdemeanor  and 
shall  be  fined  not  more  than  five  hundred  ($500.00)  dollars,  or  imprisoned 
not  more  than  six  (6)  months,  in  the  discretion  of  the  court. 
1932  Code,  §  7157;  1931  (37)  148. 
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7177 
7179. 
7180 

7182. 
7183. 

7184. 

7185. 

7186. 


Unincorporated     railway     associa-  7186- 

tion. 

Liability    for    miscarriage    not    af-  7187. 

fected  b"  declaration.  7188. 

and  7161.  Transportation  of  freight.  7189 

Damages  for  conversion.  7191. 

Adjustment  of  freight  charges.  7192. 

Initial  and  terminal  carrier.  7193. 

Time  limit  for  freight  adjustments.  7194 
and  7167.  Remittances  on  C.  O.  D. 

shipments.  7196. 

and    7169.    Liability    of    connecting  7197. 

lines.  7198. 

Venue  of  action  for  penalty.  7199 
Relief  department  of  railroad, 

thru  7175.  Special  officers  for  pro-  7201. 

tection  of  carriers.  7202. 

Public  warehousemen.  7203. 

and  7178.  Bonds  of  warehousemen.  7204 
Insurance  of  goods, 

and  7181.  Receipt  for  goods  not  re-  7210. 

ceived.  7214 

Duplicate  receipts  not  so  marked.  7216. 

Removal  of  goods  without  receipt  7217 

on  holder's  consent.  7218. 

Receipts    negotiable    unless   other-  7219. 

wise  marked.  7221 

Removal  of  goods  by  operation  of  7222 

law.  7223. 
Actions  for  damages. 


1.  Warehousemen   violating  regula- 
tions of  Civil  Code. 

Book  entries  of  warehousemen. 

Damages  for  violation, 
and  7190.  Title  to  grain. 

Sale  by  warehousemen. 

Notice  of  sale. 

Surplus  after  sale, 
and  7195.  Disposition  of  perishable 
property. 

Sale  price  less  than  charges. 

Charges  for  selling  leaf  tobacco. 

Tobacco  statistics, 
and  7200.  Reports  of  tobacco  ware- 
housemen. 

Definition  of  warehouseman. 

Commissioner  to  furnish  blanks. 

Licenses  for  tobacco  warehouse, 
thru  7209.  Sales  by  tobacco  coopera- 
tive marketing  associations. 

Lien  for  carriage  charges, 
and  7215.  Sale  of  unclaimed  freight. 

Perishable  freight. 

Live  stock. 

Records  of  carriers. 

Sale  for  repair  or  storage  charges. 

Laundries,  etc.,  sell  property. 

Liability  of  innkeeper. 

Hotels  and  boarding  houses. 


§  7158.  Sworn  list  of  individuals  of  unchartered  association  constituting 
carriers  for  hire. — When  any  association  of  individuals  not  having  a  charter 
from  this  State  shall  undertake  to  carry  for  hire,  by  railroad,  in  whole  or 
in  part,  the  said  individuals  are  required  to  publish,  in  three  newspapers 
of  this  State,  a  correct  list,  to  be  sworn  to  before  one  of  the  clerks  of  com- 
mon pleas  and  general  sessions  in  this  State,  of  the  names  and  residences 
of  the  parties  interested  in  the  business  of  carrying.  The  said  list  shall  ap- 
pear at  least  once  in  two  months  during  the  time  they  are  engaged  in  said 
business. 


1331,  1332;  R.  S.  1435;  1863  (13)  216. 

As  to  telephone  companies  as  common 
carriers,  see  State  v.  Citizens'  Tel.  Co., 
61  S.  C.  83,  39  S.  E.  257,  85  Am.  St.  Rep. 


870,  125  Am.  St.  Rep.  515,  55  L.  R.  A. 
139,  67  L.  R.  A.  Ill,  251,  30  L.  R.  A.  (N. 
S.)  1028,  32  L.  R.  A.  (N.  S.)  494. 


§  7159.     Carriers'  liability  at  common  law  not  affected  by  public  notice,  etc. 

— No  public  notice  or  declaration  shall  limit  or  in  anywise  affect  the  liabil- 
ity at  common  law  of  any  public  common  carriers  for  or  in  respect  of  any 
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goods  to  be  carried  and  conveyed  by  them;  but  they  shall  be  liable,  as  at 
common  law,  to  answer  for  the  loss  of  or  injury  to  any  articles  and  goods 
delivered  to  them  for  transportation,  any  public  notice  or  declaration  by 
them  made,  and  given  contrary  thereto  or  in  anywise  limiting  such  lia- 
bility notwithstanding. 

1932  Code,  §  7159;  Civ.  C.  '22,  §  3881;  Civ.  C.  -12,  §  2567;  Civ.  C.  '02,  §  1709;  G.  S. 
1333;  R.  S.   1436;  1864  (13)  262. 


Liability — Where  carrier  transports  car 
of  horses  without  issuing  bill  of  lading 
or  inquiring  about  value  or  notifying 
shipper  of  limitations  put  on  value  for 
rate  named  to  him  on  inquiry,  and  when 
it  is  not  shown  that  classification  and 
rates  published  by  railroad  commission 
were  brought  to  attention  of  shipper, 
liability  of  carrier  is  at  common-law 
Faulk  v.  Columbia,  etc.,  R.  Co.,  82  S.  C. 
369.  375.  64  S.  E.  383. 

To  make  carrier  liable  for  damages  re- 
sulting from  refusal  to  carry  melons  in 
iced  cars,  it  is  not  necessary  for  jury  to 
find  that  carrier  failed  to  furnish  cars 
after  holding  itself  out  or  having  agreed 
to  do  so  Mathis  v.  Southern  R.  Co.,  65 
S.  C.  271,  282,  43  S.  E.  684,  130  Am.  St. 
Rep.  45.  61  L.  R.  A.  502,  824,  63  L.  R.  A. 
150,  10  L.  R.  A.  (N  S.)  318,  20  L.  R.  A. 
(N  S)  310,  Ann  Cas.  15C,  510,  10  A.  L.  R. 
343. 

See  generally,  Edwards  v.  Cheraw, 
etc.,  R.  Co.,  32  S.  C.  117,  10  S.  E.  822; 
Wallingford  v.  Columbia,  etc.,  R.  Co., 
26  S.  C.  258,  2  S.  E  19,  11  Am.  St.  Rep. 
785.  13  Am.  St.  Rep.  785,  88  Am.  St.  Rep. 
95,  123,  17  L.  R.  A.  339,  17  L.  R.  A.  (N.  S.) 
1035.  19  L.  R.  A.  (N.  S.)  954,  29  L.  R.  A. 
(N.  S.)  663,  36  L.  R.  A.  (N.  S.)  412,  52  L. 
R.  A.  (N.  S.)  866,  L.  R.  A.  1915D,  651,  L. 
R.  A  1917C.  513,  526,  28  A.  L.  R.  527; 
Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R. 
Co.,  19  S.  C.  353,  364,  72  Am.  Dec.  242, 
101  Am.  St.  Rep.  398,  106  Am.  St.  Rep. 
607,  131  Am.  St.  Rep.  317,  31  L.  R.  A. 
(N.  S.)  8,  65,  77;  Brown  v.  Atlantic,  etc., 
R.  Co.,  19  S.  C.  39,  56,  32  L.  R.  A.  (N.  S.) 
315,  22  A.  L  R.  983;  Ex  parte  Benson  & 
Co.,  18  S.  C.  38,  43,  60  Am.  Dec.  150,  44 
Am.  Rep.  564,  11  Am.  St.  Rep.  650,  18  L. 
R.  A.  105;  Spear  v.  Spartanburg  Union, 
etc.  R.  Co.,  11  S.  C.  158,  97  Am.  St.  Rep. 
93,  17  L.  R.  A.  693,  Ann.  Cas.  18E,  1118; 
Bamberg  v.  South  Carolina  R.  Co.,  9  S. 
C.  61,  67  Am.  Dec.  209,  30  Am.  Rep.  13,  63 
Am.  St.  Rep.  549,  130  Am.  St.  Rep.  441, 
18  L.  R.  A.  (N  S.)  92;  Faust  v.  South 
Carolina  R.  Co.,  8  S.  C.  118;  Levy  v. 
Southern  Exp.  Co.,  4  S.  C.  234,  32  Am. 
Dec.  498,  67  Am.  Dec.  550,  14  L.  R.  A. 
434;  Porter  v.  Southern  Exp.  Co.,  4  S.  C. 
135,  32  Am.  Dec.  498,  16  Am.  Rep.  762, 
61  Am.  St.  Rep.  370,  383,  31  L.  R.  A.  (N. 
S.)  1180;  Porcher  v.  Northeastern  R.  Co., 
14  Rich.  181,  36  L.  R.  A.  649.  43  L.  R.  A. 
229:  Wardlaw  v.  South  Carolina  R.  Co., 
11  Rich.  337,  97  Am.  St.  Rep.  90,  136 
Am.  St.  Rep.  224.  22  L.  R.  A.  (N.  S.)  980, 
L.  R.  A.  1915D,  647,  9  A.  L.  R.  570;  Kayle 


v.  Laurens  R.  Co.,  10  Rich.  382.  70  Am. 
Dec.  231,  72  Am.  Dec.  231,  18  L.R.A.  451, 
28  L.R.A.  (N.S.)  18,  31  L.RA.  (N.S.)  6,  32; 
Burnside  v.  Union  Steamboat  Co.,  10  Rich. 
113,  23  L.R.A.  (N.S.)  870;  Baker  v.  Brin- 
son,  9  Rich.  201,  32  Am.  Dec.  501,  67  Am. 
Dec.  548,  75  Am.  Dec.  498,  L.R.A.  1915D, 
647;  Maybin  v.  South  Carolina  R.  Co., 
8  Rich.  240,  64  Am.  Dec.  753,  67  Am.  Dec. 
83,  31  L.  R.  A.  (N.  S.)  94;  Lipford  v. 
Charlotte,  etc.,  R.  Co.,  7  Rich.  409,  11 
Am.  St.  Rep.  363,  39  L.  R.  A.  (N.  S.)  645; 
Nettles  v.  South  Carolina  R.  Co.,  7  Rich. 
190,  62  Am.  Dec.  409,  68  Am.  Dec.  505, 
75  Am.  Dec.  94,  90  Am.  Dec.  262,  11  Am. 
St.  Rep.  360,  12  L.  R.  A.  (N.  S.)  432,  Ann. 
Cas.  14A,  66,  Ann.  Cas.  17D,  165;  Dill  v. 
South  Carolina  R.  Co.,  7  Rich.  158,  47 
Am.  Dec.  651,  62  Am.  Dec.  407,  74  Am. 
Dec.  155,  99  Am.  St.  Rep.  346.  391;  Shaw 
v.  South  Carolina  R.  Co.,  5  Rich.  462,  57 
Am.  Dec.  768.  68  Am.  Dec.  505,  25  L.  R. 
A.  (N.  S.)  843,  Ann.  Cas.  14A,  66;  Cam- 
eron v.  Rich,  5  Rich.  352,  13  Am.  Dec. 
736,  57  Am.  Dec.  747;  McClenaghan  v. 
Brock,  5  Rich.  17,  35  Am.  Dec.  195,  54 
Am.  St.  Rep.  79,  61  Am.  St.  Rep.  100; 
McCall  v.  Brock,  5  Strob.  119,  66  Am. 
Dec.  718:  Peixotti  v.  McLaughlin,  1 
Strob.  468,  47  Am.  Dec.  563,  71  Am.  Dec. 
158,  99  Am.  St.  Rep.  345;  Singleton  v. 
Hilliard,  1  Strob.  203;  Swindler  v.  Hil- 
liard.  2  Rich.  286,  31  Am.  Dec.  555,  32 
Am.  Dec.  500,  501,  45  Am.  Dec.  732.  47 
Am.  Dec.  652,  50  Am.  Dec.  666,  53  Am. 
Dec.  672,  5  Am.  St.  Rep.  724,  13  Am.  St. 
Rep.  784,  L.  R.  A.  1915D,  649:  Ross  v. 
English,  2  Speers  393;  Littlejohn  v. 
Jones.  2  McM.  365,  39  Am.  Dec.  132,  42 
Am.  Dec.  496,  45  Am.  Dec.  655,  47  Am. 
Dec.  653,  87  Am.  Dec.  721,  68  L.  R.  A. 
154:  Goodwyn  v.  Douglas.  Cheves  174, 
22  L.  R.  A.  428;  Faulkner  v.  Wright,  Rice 
107.  47  Am.  Dec.  652;  Patton  v.  Ma- 
grath.  Dud.  159,  31  Am.  Dec.  552;  Blair 
v.  Jefferies,  Dud.  59,  60  Am.  Dec.  152,  50 
L.  R.  A.  (N.  S.)  1177;  Smyrl  v.  Niolin,  2 
Eail.  421,  23  Am.  Dec.  146,  31  Am.  Dec. 
554.  L.  R.  A.  1915C.  423;  Ewart  v.  Street, 
2  Bail.  157,  23  Am.  Dec.  131,  31  Am.  Dec. 
554,  41  Am.  Dec.  290,  53  Am.  Dec.  672; 
Campbell  v.  Morse,  Harp.  468,  47  Am. 
Dec.  650;  Bason  v.  Steamboat  Co.,  Harp. 
262,  41  Am.  Dec.  286,  47  Am.  Dec.  652, 
L.  R.  A.  1915C,  423;  McDonald  v.  Clark, 
4  McC.  223,  67  Am.  Dec.  209;  Gaither  v. 
Barnet,  2  Brev.  488;  McClures  v.  Ham- 
mond, 1  Bay  99,  1  Am.  Dec.  598,  12  Am. 
Dec.  494,  47  Am.  Dec.  650. 
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§  7160.     Common   carriers    to    transport   freight    within   time    specified. — 

Every  common  carrier  doing  business  in  this  State  shall  transport  to  its 
destination  all  freight  received  by  them  for  transportation  within  this  State 
within  a  reasonable  time  after  receipt  thereof,  to  wit:  between  points  not 
over  one  hundred  miles  apart,  seventy-two  hours;  between  points  over  one 
hundred  and  not  over  two  hundred  miles  apart,  ninety-six  hours;  and  be- 
tween points  over  two  hundred  miles  apart,  one  hundred  and  twenty  hours. 
The  nearest  route  by  railroad  shall  be  taken  in  each  case  as  the  distance  be- 
tween the  points:  provided,  that  notice  be  given  to  the  receiving  common 
carrier  that  prompt  shipment  of  such  freight  is  required,  and,  when  re- 
quested, such  common  carrier  shall  insert  in  the  bill  of  lading  the  words, 
"prompt  shipment  required,"  which  shall  be  conclusive  evidence  of  such 
notice,  and  each  such  common  carrier  shall  extend  such  notice  to  its  con- 
necting line  or  be  liable  for  the  consequences  of  its  failure  to  do  so. 
1932  Code,  §  7160;  Civ.  C.  '22,  §  3882;  Civ.  C.  '12,  §  2568;  1904  (24)  671. 

In  general.— Only  so  much  of  24  Stat.  Cutchen  v.  Atlantic,  etc.,  R.  Co.,  81  S.  C. 

671  as  is  inconsistent  with  act,  25  Stat.  71,  61  S.  E.  1108,  20  L.  R.  A.  (N.  S.)  127. 

490   (1907),  is  repealed  thereby.  Sanford  Notice  for   prompt   shipment — Written 

v.  Seaboard,  etc.,  Ry.,  79  S.  C.  519,  522,  notice    that    prompt    shipment    was    re- 

61  S.  E.  74,  20  L.  R.  A.  (N.  S.)  128;  Mc-  quired    is    essential   to    the    applicability 

Cutchen  v.  Atlantic,  etc.,  R.  Co.,  81   S.  of  this  section,  Middleton  &  Co.  v.  At- 

C.  71,  61   S.  E   1108,  20  L.  R.  A.   (N.  S.)  lantic,  etc.,  R.  Co.,   118  S.  C.  351,   110  S. 

127;  Farrell  v.  Atlantic,  etc.,  R.  Co.,  82  E.   796. 

S.  C.  410,  414,  64  S.  E.  226.  But  it  is  not  necessary  that  the  car- 
Construction. — This  section  is  a  penal  rier  be  required  by  the  shipper  to  insert 
statute,  and  is  to  be  strictly,  but  not  in  the  bill  of  lading  "prompt  shipment 
unreasonably,  construed.  Middleton  &  required,"  where  there  is  other  evidence 
Co.  v.  Atlantic,  etc.,  R.  Co.,  118  S.  C.  of  such  notice  to  the  carrier.  Jamison  v. 
351,  110  S.  E.  796.  Southern  Ry.,  77  S.  C.  216,  57  S.  E.  768. 

Validity. — This  section  does  not  fix  an  Proof  of  injury  by  delay  in  shipping. 

arbitrary  standard  of  what  is  a  reason-  — Under  this  section  and  the  section  fol- 

able  time  within  which  a  shipment  shall  lowing,  the  holder  of  a  bill  of  lading  can 

be  transported.  Middleton  &  Co.  v.  At-  recover  the  statutory  penalty  given  by 

lantic,   etc.,   R.   Co.,    118    S.   C.   351,    110  the  latter  section,  without  proving  any 

S.  E.  796.  injury   by   delay   in   shipping.    Mucken- 

This  section  and  the  section  following  fuss  Mfg.  Co.  v.  Charleston,  etc.,  R.  Co., 

are  not  invalid  in  singling  out  railroads  82  S.  C.  177,  63  S.  E.  747. 

from   other   common   carriers   of  freight  Interstate  shipping. — A  shipment  from 

and    establishing    an    unreasonable    and  a  point  within  this  State  through  a  por- 

arbitrary  classification  of  those  who  shall  tion  of  another  State  to  a  point  within 

be  subject  to  its  provisions,  in  violation  this  State  is  an  interstate  shipment,  and 

of  §  1,  art.   14,  of  the  federal  Constitu-  the   statute   does   not   apply.    Hunter  v. 

tion,   since   the   same   regulations   could  Charleston,    etc.,   R.    Co.,    81   S.    C.    169, 

not     be     applied     to    transportation     of  170,  62  S.  E.  13,  28  L.  R.  A.  (N.  S.)  986; 

freight  by  railroads  as  could  be  applied  Travnham  v.  Charleston,  etc.,  R.  Co.,  92 

to    express    companies    and    carriers    of  S.  C.  43,  75  S.  E.  381,  L.  R.  A.  1918A,  805; 

goods   by   water,    as   what   would   be   a  Frasier  &  Co.  v.  Charleston,  etc.,  R.  Co., 

reasonable  regulation  in  one  case  would  81  S.  C.  162,  62  S.  E.  14,  28  L.  R.  A.  (N. 

not  be  so  in  another,  because  of  differ-  S.)  986. 
cnt  conditions  and  instrumentalities.  Mc- 

§  7161.  Penalty  for  failure  to  comply. — Any  such  common  carrier  failing 
to  comply  with  the  provisions  of  section  7160,  except  for  good  and  sufficient 
cause,  the  burden  of  proof  of  which  shall  be  on  the  common  carrier  so  fail- 
ing, shall  be  subject,  in  addition  to  the  liabilities  and  remedies  now  existing 
for  unreasonable  delay  in  the  transportation  of  freight,  to  a  penalty  of  five 
dollars  per  day  for  every  day  of  delay  in  excess  of  the  time  hereinafter 
limited,  to  be  recovered  by  any  consignee  who  may  be  injured  in  any  way 
by  such  delay  or  by  the  owner  or  holder  of  the  bill  of  lading,  in  any  court 
of  competent  jurisdiction:  provided,  that  the  sum  of  the  penalty  recovered 
shall  not  exceed  the  value  of  the  goods  and  transportation  charges  thereon: 
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provided,  further,  that  any  such  common  carrier  shall,  within  ten  days  after 
demand  in  writing  therefor  by  any  consignee  of  delayed  freight,  or  the 
owner  or  holder  of  the  bill  of  lading,  furnish  a  statement  in  writing,  speci- 
fying the  date  of  its  receipt  of  such  freight,  the  cause  of  delay  and  the  name 
of  the  common  carrier  responsible  therefor.  Any  common  carrier  failing  to 
furnish  such  statement  shall  forfeit  to  the  party  demanding  it,  one  dollar 
a  day  for  each  day  in  default,  to  be  recovered  as  aforesaid:  provid.ed,  further, 
that  if  any  such  common  carrier  shall  prove  that  no  delay  in  violation  of 
this  chapter  occurred  in  the  transportation  of  such  freight  after  receipt 
thereof  by  it,  and  that  it  extended  the  notice  that  prompt  shipment  was  re- 
quired to  its  connecting  line,  and  that,  by  the  exercise  of  due  diligence,  it 
was  unable  to  discover  the  cause  of  delay  or  the  name  of  the  common  car- 
rier responsible  therefor,  it  shall  be  excused  from  liability  under  this 
chapter:  provided,  that  provisions  of  this  chapter  shall  not  apply  to  any 
common  carrier  by  water  routes. 

1932  Code,  §  7161;  Civ.  C.  '22,  §  3883;  Civ.  C.  '12,  §  2569;  1904  (24)  671;  1912  (27) 
630;  1915  (24)   152. 

Cross   references. — As  to   proof  of  in-  as    contrary   t  o    public    policy    on    the 

jury   by  delay  in  shipping,  see  note  to  ground    that    it    promotes    dishonesty, 

preceding  section.  See  the  same  notes  as  Thweat  v.  Atlantic,   etc.,  R.  Co.   (S.   C.) 

to  validity  of  the  statutes?  67  S.  E.  15. 

Constiiutionality. — 24    Stat.    671,    does  Loss  of  freight. — This  section  does  not 

not  violate  U.  S.  Const.,  §  1,  art.  14,  or  apply  to   loss  of  freight.  Action  cannot 

State  Const.,  §  15,  art.  1,  Sanford  v.  Sea-  be  maintained  for  penalty  by  consignee 

board,  etc.,  Ry.,  79  S.  C.  519,  522,  61   S.  after    accepting    compensation    for    loss. 

E.  74.  20  L.  R.  A.   (N.  S.)  128.  See  also  Macon   v.    Southern   Ry.,   81   S.    C.    167, 

note  to  preceding  section.  168,   62  S.  E.   6;   Cousar  Mercantile  Co. 

This  section  does  not  contravene  Const.  v.  Southern  Ry.,  82  S.  C.  307,  309,  64  S. 
U.  S.  Amend.  14,  §  1,  prohibiting  States  E.  391,  42  L.  R.  A.  (N.  S.)  783. 
from  making  any  law  abridging  the  Interstate  commerce. — This  section 
privileges  or  immunities  of  citizens,  or  has  no  application  to  interstate  ship- 
depriving  any  person  of  property  with-  ments.  Moore  v.  Atlantic,  etc.,  R.  Co.,  85 
out  due  process  of  law,  or  denying  the  S.  C.  19,  67  S.  E.  11,  30  L.  R.  A.  (N.  S.) 
equal  protection  of  the  law.  Thweat  v.  484,  39  L  R  A.  (N.  S.)  310  See  also  note 
Atlantic,  etc.,  R.  Co.,  (S.  C),  67  S.  E.  15.  to  preceding  section. 

Nor    is    this    section    unconstitutional 

§  7162.  Measure  of  damages  for  conversion  of  property  by  common  car- 
rier.— If  any  common  carrier  shall  convert  and  appropriate  to  its  own  use, 
any  property  of  another  held  by  it  on  consignment  or  in  course  of  transpor- 
tation, it  shall  be  liable  to  the  consignee  or  other  owner  of  such  property, 
not  only  for  the  value  of  such  property,  but  an  additional  amount,  as  a  pen- 
alty for  such  conversion,  equivalent  to  five  times  the  value  of  the  property 
so  appropriated  to  its  own  use;  and  shall  be  further  liable  to  the  consignee 
or  other  owner  of  such  property,  for  such  special  damages  as  may  have 
been  suffered  in  consequence  of  such  conversion,  and  such  punitive  or  ex- 
emplary damages  as  may  be  recovered  in  an  action  against  such  common 
carrier.  That  there  may  be  recovered  in  the  same  action,  and  included  in  the 
same  verdict,  all  the  amounts  above  provided  for:  provided,  however,  that 
so  much  of  this  section  as  provides  for  a  penalty  of  five  times  the  value  of 
the  property  converted  shall  have  no  application  when  the  common  carrier 
has  converted  the  said  property  in  consequence  of  a  wreck  of  the  car  in 
which  the  property  being  transported  is  contained;  when  the  conversion  is 
in  consequence  of  the  property  being  so  damaged  in  transportation  as  to 
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render  it  unfit  for  the  purpose  intended,  or  when  the  common  carrier 
through  error,  delivers  the  property  being  transported  to  the  wrong  con- 
signee. 

1932  Code,  §  7162;  Civ.  C.  '22,  §  3884;  Civ.  C.  '12,  §  2570;  1902  (23)  1052;  1906  (25) 
108. 

§  7163.  Adjustment  of  freight  charges  by  common  carriers. — All  common 
carriers  doing  business  in  this  State  shall  settle  their  freight  charges  ac- 
cording to  the  rate  stipulated  in  the  bill  of  lading:  provided,  the  rate  there- 
in stipulated  be  in  conformity  with  the  classifications  and  rates  made  and 
filed  with  the  interstate  commerce  commission,  in  case  of  shipments  from 
without  this  State,  and  with  those  of  the  railroad  commissioners  of  this 
State,  in  case  of  shipments  wholly  within  this  State;  by  which  classifica- 
tions and  rates  all  consignees  shall  in  all  cases  be  entitled  to  settle  freight 
charges  with  such  carriers;  and  it  shall  be  the  duty  of  such  common  carrier 
to  inform  any  consignee  or  consignees  of  the  correct  amount  due  for  freight, 
according  to  such  classifications  and  rates;  and  upon  payment  or  tender  of 
the  amount  due  on  any  shipment,  or  on  any  part  of  any  shipment,  which 
has  arrived  at  its  destination,  according  to  such  classifications  and  rates, 
such  common  carrier  shall  deliver  the  freight  in  question  to  the  consignee 
or  consignees,  and  any  failure  or  refusal  to  comply  with  the  provisions  here- 
of shall  subject  each  carrier  so  failing  or  refusing  to  a  penalty  of  fifty  dol- 
lars for  each  such  failure  or  refusal,  to  be  recovered  by  any  consignee  or 
consignees  aggrieved  by  suit  in  any  court  of  competent  jurisdiction. 
1932  Code,  §  7163;  Civ.  C.  '22,  §  3885;  Civ.  C.  '12,  §  2571;  1903  (24)  81. 

Constitutionality. — This  section  is  not  of  a  carrier  without  previous  leave  of 
in  violation  of  Const,  art.  3,  §  17,  in  that  the  court  appointing  them.  Huguelet  v. 
the  title  and  the  body  of  the  act  relate  Warfield,  84  S.  C.  87,  65  S.  E.  985,  Ann. 
to  different  subjects;  one  relating  to  the  Cas.  13D,  987,  29  A.  L.  R.  1468. 
payment  of  freight  rates  to  the  carrier,  See  generally,  Fennell  Infirmary  v. 
and  the  other  relating  to  the  payment  of  Southern  R.  Co.,  101  S.  C.  134,  85  S.  E. 
loss  or  damage  to  freight  by  the  carrier  237,  Ann.  Cas.  16E,  703;  as  to  imposi- 
to  the  customer.  Aycock-Little  Co.  v.  tion  of  penalty  where  only  nominal  dam- 
Southern  Rv.  Co.,  76  S.  C.  331,  57  S.  E.  ages  are  sustained,  Weinberg  v.  Atlantic, 
27,  Ann.  Cas.  15A,  83.  See  also  McTeer  etc.,  R.  Co.,  83  S.  C.  470,  65  S.  E.  637; 
v.  Southern  Exp.  Co.  (S.  C),  58  S.  E.  930.  as  to  manner  of  raising  question  of  Con- 
Action  against  carrier's  receivers. — An  stitutionality  of  statute,  Rhame  v.  South- 
action  for  the  penalty  imposed  by  this  ern  Exp.  Co.,  83  S.  C.  547,  65  S.  E.  821. 
section  is  maintainable  against  receivers 

§  7164.  Responsibility  of  carriers  under  certain  contracts — loss  or  dam- 
age to  be  adjusted — fine. — In  every  case  of  loss,  damage,  destruction  or 
failure  to  deliver  any  property  by  a  common  carrier  shipped  over  its  line 
or  any  connecting  line,  it  shall  be  the  duty  of  the  initial,  every  intermediate 
and  terminal  carrier,  upon  notice  of  such  loss,  damage,  destruction,  or  fail- 
ure to  deliver  out  within  forty  days  or  to  trace  such  property  lost,  damaged, 
or  destroyed,  and  inform  the  said  party  so  notifying  when,  where  and  by 
which  carrier  the  said  property  was  lost,  damaged,  or  destroyed  within  said 
forty  days.  Every  carrier,  failing  or  refusing  to  trace  such  property  and  in- 
form the  notifying  party  as  above  stated,  within  forty  days  after  such 
notice,  shall  be  liable  for  the  full  amount  of  the  claim  for  loss,  damage, 
destruction,  or  failure  to  deliver,  in  the  same  manner  and  to  the  same  ex- 
tent as  if  such  loss,  damage,  destruction,  or  failure  to  deliver  occurred  on  its 
line,  and,  in  addition  thereto,  a  penalty  of  fifty  dollars  upon  each  claim,  to 
be  recovered  in  any  court,  of  competent  jurisdiction,  in  the  same  action  with 
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the  claim,  or  in  a  separate  action.  The  claimant  shall  also  be  entitled  to  re- 
cover interest  on  his  claim  from  the  date  of  filing  same.  If  such  initial,  inter- 
mediate or  terminal  carrier  upon  the  trial  of  the  case,  shall  prove  that  it 
exercised  due  diligence  and  was  unable  to  trace  the  property  and  inform 
as  above  provided,  it  shall  thereupon  be  excused  from  liability  under  this 
section.  This  section  shall  in  no  way  repeal  any  other  provisions  of  this 
chapter:  provided,  that  only  one  penalty  shall  be  recoverable  upon  the 
same  cause  of  action:  and  provided,  further,  that  the  actions  authorized 
hereunder  may  be  commenced  in  any  county  in  the  State  in  which  the  car- 
rier with  which  the  claim  is  filed  is  engaged  in  business. 

1932  Code,  §  7164;  Civ.  C.  '22,  §  3886;  Civ.  C.  '12,  §  2572;  Civ.  C.  '02,  §  1710;  1894 
(21)  822;   1910  (26)  717. 

Section  not  in  conflict  with  interstate 
commerce. — This  section  does  not  regu- 
late, burden  or  materially  interfere  with 
interstate  commerce.  Skipper  v.  Sea- 
board, etc.,  Ry.,  75  S.  C.  276,  278,  55  S.  E. 
454,  117  Am.  St.  Rep.  901,  9  Ann.  Cas. 
808,  7  L.  R.  A.  (N.  S.)  388,  31  L.  R.  A. 
(N.  S.)  27,  73,  101. 

The  Carmack  amendment  to  the  inter- 
state commerce  act,  imposing  a  liability 
for  damage  to  goods  shipped  upon  the 
initial  carrier,  and  providing  that  it 
shall  not  deprive  the  owner  of  any 
right  which  he  had  under  the  existing 
law,  does  not  deprive  a  consignee  of  his 
right  to  a  penalty  for  failure  of  the  ter- 
minal carrier  to  pay  the  damages  to  a 
shipment  or  to  inform  the  consignee  of 
which  carrier  caused  the  damage,  given 
by  this  section,  since  the  two  statutes 
refer  to  the  liability  of  different  car- 
riers. Du  Pre  v.  Columbia,  etc.,  R.  Co. 
(S.  C),  79  S.  E.  310.  See  Meetze  v. 
Southern  Exp.  Co.,  91  S.  C.  379,  74  S.  E. 
823,  L.  R.  A.  1917B,  928,  Ann.  Cas.  15B, 
83. 

Presumption  that  terminal  carrier 
damaged  goods  delivered  in  bad  condi- 
tion is  not  affected  by  this  section.  Wil- 
lett  v.  Southern  Ry.  Co.,  66  S.  C.  477, 
480,  45  S.  E.  93,  101  Am.  St.  Rep.  395, 
31   L.  R.  A.   (N.  S.)   23,   103. 

The  failure  of  a  terminal  carrier  to 
comply  with  this  section  renders  it  lia- 
ble for  goods  lost  from  a  consignment 
over  its  line,  whether  lost  on  its  own 
road  or  not.  Burress  v.  Atlantic,  etc.,  R. 
Co.,  79  S.  C.  250.  60  S.  E.  692,  31  L.  R.  A. 
(N.  S.)  23,  28,  73,  101. 

Opinion  of  witness  as  to  whether  forty 
days  allowed  for  tracing  lost  freight  is 
sufficient  is  incompetent.  Moody  v. 
Southern  Ry.,  79  S.  C.  297,  299,  60  S.  E. 
711,  31  L.  R.  A.  (N.  S.)  23,  58,  73,  101, 
42  I,.  R.  A.   (N.  S.)  783. 

Effect  of  delivery  to  connecting  line. — 
Where  a  court  found  that  goods  were 
never  delivered  to  defendant,  a  connect- 
ing carrier,  the  shipper  could  not  recover 
penalty  under  this  section  for  failing  to 
adjust  the  loss,  because  the  bill  of  lad- 
ing introduced  as  a  contract  of  ship- 
ment did  not  provide  that  the  responsi- 


bility of  any  carrier  should  cease  on  de- 
liverv  to  the  connecting  line  in  good  or- 
der. McMeekin  v.  Southern  Ry.,  85  S.  C. 
381,  67  S.  E.  745,  31  L.  R.  A.  (N.  S.)  98, 
111. 

Charge  that  omits  so  much  as  exon- 
erates carrier  if  it  is  unable  to  trace  line 
upon  which  damage  occurred,  is  defec- 
tive. If  information  furnished  consignee 
of  freight  at  time  of  delivery  is  same  as 
that  he  would  have  received  of  terminal 
carrier  after  due  diligence,  jury  may  re- 
lieve terminal  carrier  of  liability.  Wins- 
low  Bros.  &  Co.  v.  Atlantic,  etc.,  R.  Co., 
79  S.  C.  344,  60  S.  E.  709,  15  L.  R.  A.  (N. 
S)  984,  31  L.  R.  A.  (N.  S.)  27,  73,  101, 
Ann.  Cas.  13D,  987. 

As  to  what  contracts  this  section  re- 
ferred to,  as  it  appeared  in  the  Code  of 
1902,  see  Venning  v.  Atlantic,  etc.,  R. 
Co.,  78  S.  C.  42,  55,  58  S.  E.  983,  125  Am. 
St.  Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31 
L.  R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R. 
A.  (N.  S.)  870:  May  field  v.  Southern  Ry., 
84  S.  C.  393,  398,  66  S.  E.  405,  31  L.  R.  A. 
(N.  S.)  101;  Willett  v.  Southern  Ry.  Co., 
66  S.  C  477.  480,  45  S.  E.  93,  101  Am.  St. 
Rep.  395,  31  L.  R.  A.  (N.  S.)  23,  103; 
Moodv  v.  Southern  Rv.,  79  S.  C.  297.  300, 
60  S.  E.  711,  31  L.  R.  A.  (N.  S.)  23,  58.  73. 
101,  42  L.  R.  A.  (N.  S.)  783;  Cave  v.  Caro- 
lina Midland  Rv.  Co.,  53  S.  C.  496,  31  S. 
E.  359,  31  L.  R.  A.  (N.  S.)  73. 

See  generally,  Bradley  v.  Northwest- 
ern R.  Co..  77  S.  C.  317,  318.  57  S.  E.  1101, 
31  L.  R.  A.  (N.  S.)  106;  Charles  v.  At- 
lantic, etc.,  R.  Co.,  78  S.  C.  36,  58  S.  E. 
927,  125  Am.  St.  Rep.  762,  15  L.  R.  A.  (N. 
S.)  983,  31  L.  R.  A.  (N.  S.)  106:  Seegers 
Bros.  v.  Seaboard,  etc.,  Ry.,  73  S.  C.  71 
52  S.  E.  797,  121  Am.  St.  Rep.  921,  125 
Am.  St.  Rep.  767,  42  L.  R.  A.  (N.  S.)  106; 
Johnson  v.  Southern  Ry,  69  S.  C.  322, 
48  S.  E.  260;  Atlantic,  etc.,  R.  Co.  v.  Ma- 
zurskv,  216  U.  S.  122,  30  S.  Ct.  379,  54 
L.  Ed".  411. 

Applied  in  Venning  v.  Atlantic,  etc., 
R.  Co.,  78  S.  C.  42,  58  S.  E.  983.  125  Am. 
St.  Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31 
L.  R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R. 
A.  (N.  S.)  870:  Charleston,  etc.,  R.  Co.  v. 
Varnville  Furn.  Co.,  237  U.  S.  597,  35  S. 
Ct.  715,  59  L.  Ed.  1137. 
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§  7165.  Freight  adjustments  to  be  made  in  certain  time. — Every  claim  for 
freight  overcharged  or  for  loss  of  or  damage  to  property  and  baggage,  while 
in  the  possession  of  such  common  carrier,  shall  be  adjusted  and  paid  within 
thirty  (30)  days  in  case  of  shipments  wholly  within  this  State  and  within 
forty  (40)  days  in  case  of  shipments  from  without  this  State,  after  the  fil- 
ing of  such  claim  with  the  agent  of  such  carrier  at  the  point  of  destination 
of  such  shipment;  when  there  is  no  agent  at  such  point,  then  such  claim  to 
be  filed  with  the  agent  at  the  nearest  station  to  such  point  of  destination 
having  an  agent:  provided,  that  no  such  claim  shall  be  filed  until  after  the 
arrival  of  the  shipment,  or  of  some  part  thereof,  at  the  point  of  destination, 
or  until  after  the  lapse  of  a  reasonable  time  for  the  arrival  thereof.  In  every 
case  such  common  carrier  shall  be  liable  for  the  amount  of  such  loss  or 
damage,  together  with  interest  thereon  from  the  date  of  the  filing  of  the 
claim  therefor  until  the  payment  thereof.  Failure  to  adjust  and  pay  such 
claim  within  the  periods  respectively  herein  prescribed  shall  subject  each 
common  carrier  so  failing  to  penalty  of  fifty  dollars  for  each  and  every  such 
failure,  to  be  recovered  by  any  consignee  or  consignees  aggrieved  in  any 
court  of  competent  jurisdiction:  provided,  that  unless  such  consignee  or 
consignees  recover  in  such  action  the  full  amount  claimed  no  penalty  shall 
be  recovered,  but  only  the  actual  amount  of  the  loss  or  damage,  with 
interest  as  aforesaid:  provided,  further,  that  no  common  carrier  shall  be 
liable  under  this  section  for  property  which  never  came  into  its  possession 
if  it  complies  with  the  provisions  of  section  7164. 

1932  Code,  §  7165:  Civ.  C.  '22,  §  3887;  Civ.  C.  '12,  §  2573;  Civ.  C.  '02,  §  1711;  1897 
(22)  443;   1903  (24)  81;  1908  (25)  1077;  1910  (26)  719. 


In  General. — What  formerly  consti- 
tuted §  1711,  Code  of  1902,  is  repealed 
bv  this  section.  Johnson  v.  Southern  Ry., 
69  S.  C.  322,  48  S.  E.  260;  Mackorell  v. 
Lancaster,  etc.,  R.  Co.,  72  S.  C.  87,  51  S. 
E.  513. 

Constitutionality. — This  section  is  held 
unconstitutional  as  applied  to  interstate 
shipments  in  so  far  as  it  attempts  to  im- 
pose a  penalty  for  failure  to  pay  a  claim 
within  the  prescribed  time  in  Charles- 
ton, etc.,  R.  Co.  v.  Varnville  Furn.  Co., 
237  U.  S.  597,  35  S.  Ct.  715,  59  L.  Ed.  1137; 
Spence  v.  Southern  R.  Co.,  101  S.  C.  436, 
455,  85  S.  E.  1058,  Ann.  Cas.  16D,  337, 
Ann.  Cas.  17A,  989. 

But  it  is  also  held  that  this  section  is 
construed  to  apply  only  to  loss  or  dam- 
age to  freight  occurring  on  line  of  car- 
rier sued  in  this  State,  and  as  thus  con- 
strued is  not  violative  of  the  interstate 
commerce  clause  of  the  Federal  Consti- 
tution. Venning  v.  Atlantic,  etc.,  R.  Co., 
78  S.  C.  42,  55,  58  S.  E.  983,  125  Am.  St. 
Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31  L. 
R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R.  A. 
(N.  S.)  870;  Charles  v.  Atlantic,  etc.,  R. 
Co.,  78  S.  C.  36,  41,  58  S.  E.  927,  125  Am. 
St.  Rep.  762.  15  L.  R.  A.  (N.  S.)  983,  31 
L.  R.  A  (N.  S.)  106;  Atlantic,  etc.,  R.  Co. 
v.  Mazursky,  216  U.  S.  122,  129,  30  S.  Ct. 
378,  54  L.  Ed.  411,  416. 

Common  carriers  are  not  denied  the 
equal  protection  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  by  the  provisions 
of  this  section,  where  there  can  be  no 
award   of   a   penalty   under  the   statute 


unless  there  is  a  recovery  of  the  full 
amount  claimed.  Seaboard,  etc.,  Ry.  v. 
Seegers,  207  U.  S.  73,  28  S.  Ct.  28,  52  L. 
Ed.  108. 

Penalty  statute,  24  Stat.  81,  is  not  un- 
constitutional as  an  attempt  to  regulate 
interstate  commerce.  Winslow  Bros.  & 
Co,  v.  Atlantic,  etc.,  R.  Co.,  79  S.  C.  344, 
348,  60  S.  E.  709,  15  L.  R.  A.  (N.  S.)  984, 
31  L.  R.  A.  (N.  S.)  27,  73,  101,  Ann.  Cas. 
13D,  987;  Frasier  v.  Charleston,  etc.,  Ry., 
73  S.  C.  140,  147,  52  S.  E.  964,  18  L.  R.  A. 
(N.  S.)  881,  20  L.  R.  A.  (N.  S.)  126,  42  L. 
R.  A.  (N.  S.)  107;  Bullock  v.  Charles- 
ton, etc.,  Ry.,  82  S.  C.  375,  376,  64  S.  E. 
234,  42  L.  R.  A.  (N.  S.)  783,  Ann.  Cas. 
17D,  165;  Colleton,  etc.,  Mfg.  Co.  v.  At- 
lantic, etc.,  R.  Co.,  82  S.  C.  121,  62  S.  E.  6; 
Charles  v.  Atlantic,  etc.,  R.  Co.,  78  S.  C. 
36,  58  S.  E.  927,  125  Am.  St.  Rep.  762,  15 
L.  R.  A.  (N.  S.)  983,  31  L.  R.  A.  (N.  S.) 
106;  Von  Lehe  v.  Atlantic,  etc.,  R.  Co.,  78 
S.  C.  168,  59  S.  E.  1135;  Cooper  v.  Sea- 
board, etc.,  Ry.,  78  S.  C.  81,  58  S.  E.  930, 
15  L.  R.  A.  (N.  S.)  984,  31  L.  R.  A.  (N.  S.> 
103;  Venning  v.  Atlantic,  etc.,  R.  Co.,  78 
S.  C.  42,  57,  58  S.  E.  983,  125  Am.  St. 
Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31  L. 
R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R.  A. 
(N.  S.)  870;  Coffey  v.  Atlantic,  etc.,  R. 
Co.,  79  S.  C.  150,  60  S.  E.  447,  15  L.  R.  A. 
(N.  S.)  984;  De  Lorme  v.  Atlantic,  etc.,  R.. 
Co.,  79  S.  C.  370,  60  S.  E.  440,  15  L.  R.  A. 
(N.  S.)  984. 
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Seaboard,  etc..  Ry.,  73  S.  C.  71,  72,  52  S. 
E.  797,  121  Am.  St.  Rep.  921,  125  Am.  St. 
Rep.  767,  42  L.  R.  A.  (N.  S.)  106,  affirmed 
in  207  U.  S.  73,  76,  28  S.  Ct.  28,  52  L.  Ed. 
108. 

The  section  is  also  held  constitutional 
in  Porter  v.  Charleston,  etc.,  Ry.  Co.,  63 
S.  C.  169,  41  S.  E.  108,  15  L.  R.  A.  (N.  S.) 
983. 

Construction. — This  section,  being  a 
penal  statute,  must  be  strictly  construed. 
Rippy  &  Co.  v.  Southern  Ry.,  80  S.  C. 
524.  61  S.  E.  976,  21  L.  R.  A.  (N.  S.)  601. 

Purpose. — The  design  of  the  statute 
was  to  bring  about  reasonably  prompt 
settlement  of  ail  proper  claims  and  to 
compensate  the  claimant  for  the  trou- 
ble and  expense  of  suit  which  the  car- 
rier's unreasonable  delay  and  refusal 
made  necessary.  Best  v.  Seaboard,  etc.. 
Ry.,  72  S.  C.  479,  484,  52  S.  E.  223. 

Application  of  last  proviso. — This  sec- 
tion imposes  no  liability  to  which  the 
last  proviso  can  be  applied.  Venning  v. 
Atlantic,  etc.,  R.  Co.,  78  S.  C.  42,  56,  58  S. 
E.  983,  125  Am.  St.  Rep.  768,  12  L.  R.  A. 
(N.  S.)  1217,  31  L.  R.  A.  (N.  S.)  24,  73, 
91,  101,  52  L.  R.  A.  (N.  S.)  870;  Atlantic, 
etc.,  R.  Co.  v.  Mazursky,  216  U.  S.   122, 

30  S.  Ct.  378,  131,  54  L.  Ed.  411. 

The  last  proviso  has  no  application  to 
carriers  into  whose  possession  goods 
have  come.  Charles  v.  Atlantic,  etc.,  R. 
Co.,  78  S.  C.  36,  41,  58  S.  E.  927,  125 
Am.  St.  Rep.  762,  15  L.  R.  A.  (N.  S.)  983, 

31  L.  R.  A.  (N.  S.)  106. 

Sufficiency  of  Filing  Claim.  —  Filing 
claim  with  soliciting  freight  agent  at 
destination  is  sufficient  filing  with  agent 
of  common  carrier  at  destination  of  ship- 
ment. Bell  v.  Southern  Ry.,  77  S.  C.  78, 
57  S.  E.  639.  See  also  Harter  v.  Charles- 
ton, etc.,  R.  Co.,  85  S.  C.  192,  195,  67  S. 
E.  290,  28  L.  R.  A.  (N.  S)  987,  31  L.  R.  A. 
(N.   S.)    111. 

Filing  claim  with  another  officer  or 
carrier  and  by  him,  in  discharge  of  his 
official  duties,  forwarded  to  agent  at  des- 
tination of  freight,  ninety  days  before 
action  brought,  is  not  such  filing  as  is 
requisite  to  entitle  consignee  to  penalty. 
Brown  v.  Southern  Ry.,  71  S.  C.  273,  274, 
51  S.  E.  151. 

Where  plaintiff  filed  with  defendant's 
railroad  agent  the  bill  of  lading,  invoice 
of  goods,  and  a  list  of  the  shortage  as  a 
claim,  there  was  a  sufficient  filing,  and 
it  was  immaterial  that  the  agent  filed  the 
claim  himself;  it  being  done  at  the  re- 
quest and  in  the  presence  of  plaintiff, 
and  no  form  for  setting  out  the  claim 
being  prescribed  by  the  statute.  Gold- 
stein v.  Southern  Ry.,  80  S.  C.  522,  61  S. 
E.  1007. 

Where  defendant  railroad  not  only 
waived  the  right  to  have  a  claim  filed, 
but  promised  to  pay  it,  it  could  not  there- 
after contend  that  the  claim  was  not 
filed.  Goldstein  v.  Southern  Ry.,  80  S. 
C.  522.  61  S.  E.  1007. 

Delay  in  shipment  of  freight. — This 
section  does  not  apply  in  case  of  delay  in 


shipment  of  freight  or  damages  to  con- 
signee because  of  such  delay.  Cousar 
Mercantile  Co.  v.  Southern  Ry.,  82  S.  C. 
307,  64  S.  E.  391,  42  L.  R.  A.  (N.  S.)  783. 

Liability  for  loss. — Carrier  is  liable 
whether  goods  were  lost  by  conversion 
or  otherwise.  Wilson  v.  Atlantic,  etc.,  R. 
Co.,  79  S.  C.  198,  200,  60  S.  E.  663. 

Loss  is  presumed  to  have  occurred  on 
terminal  carrier.  Colleton,  etc.,  Mfg.  Co. 
v.  Atlantic,  etc.,  R.  Co.,  82  S.  C.  121,  62 
S.  E.  6;  Cooper  v.  Seaboard,  etc.,  Ry.,  78 
S.  C.  81.  58  S.  E.  930.  15  L.  R.  A.  (N.  S.) 
984.  31  L.  R.  A.  (N.  S.)  103. 

Penalty  could  not  be  recovered  under 
act  of  February,  1903  (24  Stat.  81),  un- 
less jury  found  fact  of  loss  of  goods 
while  they  were  in  defendant's  posses- 
sion. Venning  v.  Atlantic,  etc.,  R.  Co.,  78 
S.  C.  42,  55,  58  S.  E.  983,  125  Am.  St. 
Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31  L. 
R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R.  A. 
(N.  S.)  870;  Burress  v.  Atlantic,  etc.,  R. 
Co.,  79  S.  C.  250,  254.  60  S.  E.  692,  31  L. 
R.  A.  (N.  S.)  23,  28,  73,  101. 

Recovery  of  judgment  for  full  amount 
of  claim. — Under  the  express  terms  of 
this  section  a  carrier  is  not  liable  for  the 
penalty  prescribed  for  its  failure  to  ad- 
just a  claim  for  lost  freight,  unless  the 
claimant  recovers  judgment  for  the  full 
amount  of  such  claim.  Rippy  &  Co.  v. 
Southern  Rv.,  80  S.  C.  524,  61  S.  E.  976. 
21  L.  R.  A.'(N.  S.)  601. 

Recovery  of  one-half  cent  less  than 
amount  for  which  claim  filed,  entitles 
plaintiff  to  recover  the  penalty.  White 
Laundry  Co.  v.  Charleston,  etc.,  R.  Co., 

83  S.  C.  209,  211,.  65  S.  E.  239,  18  Ann. 
Cas.  690. 

Place  of  payment. — Carrier  must  seek 
claimant  and  make  payment  within  time 
fixed  by  statute  to  prevent  penalty  at- 
taching, but  carrier  mav  relieve  itself 
of  hardship  of  seeking  claimant  by  re- 
quiring him  to  designate  on  claim  place 
where  he  desires  payment  made,  and 
tender  at  that  place  will  relieve  of  pen- 
altv.  Berlev  v.  Columbia,  etc.,  R.  Co.,  82 
S.  C.  232.  64  S.  E.  397,  Ann  Cas.  14A,  67. 

Effect  of  tender  of  goods  after  statu- 
tory period. — Carrier  is  not  liable  to  con- 
signee for  the  value  of  goods  and  pen- 
alty where  goods  are  tendered  after  the 
time  limited  by  statute  for  adjusting  the 
loss  or  damage,  even  if  carrier  was  neg- 
ligent in  tracing  them.  Bullock  v. 
Charleston,  etc..  Rv..  82  S.  C.  375.  64  S.  E. 
234,  42  L.  R.  A.  (N.  S.)  783,  Ann.  Cas. 
17D.  165. 

Liability  of  receivers  to  penalty. — Re- 
ceivers appointed  bv  federal  courts  are 
liable  to   penaltv.  Huguelet  v.  Warfield, 

84  S.  C.  87,  89,' 65  S.  E.  985,  Ann.  Cas. 
13D.  987,  29  A.  L.  R.   1468. 

Waiver. — Consignee  of  freight  cannot 
recover  penalty  after  he  accepts,  after 
time  provided  in  act,  amount  claimed 
for  loss  of  freight  before  bringing  action 
for  nenaltv.  Best  v.  Seaboard,  etc.,  Ry., 
72  S.  C.  479,  483.  52  S.  E.  223. 

Actions. — Claims    for    loss    or    damage 
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and  for  penalty  may  be  sued  in  separate  the  cause  of  action  arose,  it  seems  to  fol- 

actions    commenced    at    same    time,    but  low    that    the    law    contemplates   that    a 

judgment    for    penalty    cannot    be    ren-  suit  for  the  loss  or  damage,  and  the  pen- 

dered    until   judgment    for   full   amount  alty    must    be    brought    in    the    county 

claimed  as  damages.  Jenkins  v.  Atlantic,  which    is    the    proper    venue    for    both 

etc.,  R.   Co.,   84   S.   C.   343,   66  S.  E.   409,  claims.  Riley  &  Son.  v.  Southern  Ry.,  81 

Ann.  Cas.  17A,  989.  S.  C.  387,  62  S.  E.  509,  510. 

Venue. — This  section  seems  to  require  See  generally,  Sauls-Baker  Co.  v.  At- 
one who  claims  a  penalty  to  set  is  up  in  lantic,  etc.,  R.  Co.,  109  S.  C.  285,  96  S.  E. 
the  action  for  the  loss  or  damage.  As  the  118;  Wichman  v.  Atlantic,  etc.,  R.  Co., 
penalty  can  be  recovered  only  in  the  100  S.  C.  138,  84  S.  E.  420,  L.  R.  A.  1917B, 
county  where  it  or  some  part  of  the  928,  L.  R.  A.  1917D,  921,  Ann.  Cas.  16D, 
cause  of  action  arose,  and  the  damage  336;  Brooks  v.  Southern  Ry.,  96  S.  C. 
and  loss  may  be  recovered  in  any  county  427,  81  S.  E.  151;  Varnville  Furn.  Co.  v. 
where  the  railroad  company  does  busi-  Charleston,  etc.,  R.  Co.,  98  S.  C.  63,  79 
ness  and  has  an  agency  for  the  delivery  S.  E.  700,  L.  R.  A.  1917B,  926,  Ann.  Cas. 
of  freight,   including   the  county   where  i5D,  824,  Ann.  Cas.  16D,  336. 

§  7166.  Regulation  of  reports  and  remittances  on  C.  O.  D.  shipments. — 
All  common  carriers  doing  business  in  this  State  and  making  collections 
on  C.  O.  D.  shipments  for  shippers  or  other  party,  designated  by  the  ship- 
per, shall  pay  over  to  such  shipper  or  party  designated  by  such  shipper,  the 
returns  or  moneys  collected  on  C.  O.  D.  shipments  within  fifteen  days  after 
date  of  such  collection  from  consignee. 

1932  Code,  §  7166;  Civ.  C.  '22,  §  3888;  1914  (28)  593. 

Effect  of  consolidation. — American  pany,  is  also  liable  for  penalties  under 
Railway  Express  Company,  organized  this  section  and  the  section  following, 
under  contract  with  director  general  to  for  the  failure  of  such  company  to  ac- 
take  over  the  business  and  property  of  count  for  proceeds  of  C.  O.  D.  ship- 
previously  independent  companies,  be-  ments.  Terry  Packing  Co.  v.  Southern 
ing  liable  for  claims  against  such  com-  Exp.  Co.,  143  S.  C.  1,  141  S.  E.  144. 

§  7167.  Penalty. — Every  carrier  failing  or  refusing  to  make  payment  or 
remittance  within  the  time  stipulated  above  shall  be  liable  for  the  full 
amount  of  the  C.  O.  D.  collection  and  in  addition  thereto  a  penalty  of 
twenty-five  ($25.00)  dollars,  to  be  recovered  in  any  court  of  competent  juris- 
diction, either  in  the  same  suit  on  the  claim  or  in  a  separate  action. 
1932  Code,  §  7167;  Civ.  C.  '22,  §  3889;  1914  (28)  593. 

See  note  to  preceding  section. 

§  7168.     Connecting  lines  of  common  carriers  defined   and  their  liability 

fixed. — All  common  carriers  over  whose  transportation  lines,  or  parts  there- 
of, any  freight,  baggage  or  other  property  received  by  either  of  such  car- 
riers for  through  shipment  or  transportation  by  such  carriers  on  a  contract 
for  through  carriage,  recognized,  acquiesced  in  or  acted  upon  by  such  car- 
riers, shall  in  this  State,  with  the  respect  to  the  undertaking  and  matters 
of  such  transportation,  be  considered  and  construed  to  be  connecting  lines, 
and  be  deemed  and  held  to  be  the  agents  of  each  other,  each  the  agent  of 
the  others,  and  all  the  others  the  agents  of  each,  and  shall  be  held  and 
deemed  to  be  under  a  contract  with  each  other  and  with  the  shipper,  owner 
and  consignees  of  such  property  for  the  safe  and  speedy  through  transpor- 
tation thereof  from  point  of  shipment  to  destination;  and  such  contract  as 
to  the  shipper,  owner  or  consignee  of  such  property  shall  be  deemed  and 
held  to  be  the  contract  of  each  of  such  common  carriers;  and  in  any  of 
the  courts  of  this  State,  any  through  bill  of  lading,  way  bill,  receipt,  check 
or   other   instrument   issued   by  either   of   such   carriers,   or  other   proof 
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showing  that  either  of  them  has  received  such  freight,  baggage  or  other 
property  for  such  through  shipment  or  transportation,  shall  constitute 
prima  facie  evidence  of  the  subsistence  of  the  relations,  duties  and  liabili- 
ties of  such  carriers  as  herein  defined  and  prescribed,  notwithstanding  any 
stipulations  or  attempted  stipulations  to  the  contrary  by  such  carriers,  or 
either  of  them. 
1932  Code,  §  7168;  Civ.  C.  '22,  §  3890;  Civ.  C.  '12,  §  2574;  1903  (24)  2. 

Constitutionality.— Act,  24  Stat.  1,  is 
infringement  on  interstate  com- 
merce clause  of  Federal  Constitution, 
but  is  not  in  contravention  of  §  5,  art.  1, 
State  Const,  or  of  14th  Amend,  to  U.  S. 
Const.  Venning  v.  Atlantic,  etc.,  R.  Co., 
78  S.  C.  42,  48,  58  S.  E.  983,  125  Am.  St. 
Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31  L. 
R.  A  (N  S.)  24,  73,  91,  101,  52  L.  R.  A. 
(N.  S.)  870,  distinguishing  Skipper  v. 
Seaboard,  etc.,  Ry.,  75  S.  C.  276,  55  S.  E. 
454,  117  Am.  St.  Rep.  901,  9  Ann.  Cas. 
808,  7  L.  R.  A.  (N.  S.)  388,  31  L.  R.  A.  (N. 
S.)  27,  73,  101;  Winslow  Bros.  &  Co.  v. 
Atlantic,  etc.,  R.  Co.,  79  S.  C.  334,  348, 
60  S.  E.  709,  15  L.  R.  A.  (N.  S.)  984,  31 
L.  R.  A.  (N.  S.)  27,  73,  101,  Ann.  Cas. 
13D,  987;  Harter  v  Charleston,  etc.,  R. 
Co.,  85  S.  C.  192,  194,  67  S.  E.  290,  28 
L.  R.  A.  (N.  S.)  987,  31  L.  R.  A.  (N.  S.) 
Ill;  Burress  v.  Atlantic,  etc.,  R.  Co.,  79 
S.  C.  250,  254,  60,  S.  E  692,  31  L.  R.  A. 
(N.  S.)  23,  28,  73,  101. 

Filing  of  claim. — Where  a  bill  of  lad- 
ing required  filing  of  claim  against  car- 
rier within  four  months  after  delivery 
of  property,  the  filing  of  the  claim 
against  the  delivering  carrier  (not  as 
agent  of  initial  carrier)  was  insufficient 
to  support  an  action  against  the  initial 
carrier:  "filing  of  claim"  being  different 
than  "notice  of  loss"  under  this  section. 
Kershaw  Oil  Mill  v.  Northwestern  R. 
Co.,  133  S.  C.  226,  130  S.  E.  647. 

Liability  for  nondelivery. — Connecting 
carriers,  being  by  this  section  made 
agents  of  each  other  in  case  of  an  in- 
trastate shipment,  so  that  the  terminal 
carrier  is  estopped  to  deny,  as  against 
the  consignee,  receipt  by  the  initial  car- 
rier of  all  the  goods  for  which  it  issued 
a  bill  of  lading,  proof  that  the  terminal 
carrier    did    not    receive    part    of    such 


goods  does  not  relieve  it  of  liability  to 
the  consignee  for  nondelivery  thereof. 
Daughty  v.  Northwestern  R.  Co.,  92  S. 
C.  361,  75  S.  E.  553. 

Liability  for  initial  carrier's  error. — 
Connecting  carrier,  acting  on  through 
bill  of  lading,  is  responsible  for  the  er- 
ror of  the  initial  carrier.  Reynolds  v. 
Seaboard,  etc.,  Ry.,  81  S.  C.  383,  386,  62 
S.  E.  445,  52  L.  R.  A.  (N.  S.)  870. 

Liability  as  connecting  carrier. — 
Where  terms  of  bill  of  lading  are  not 
disclosed  by  record,  Supreme  Court  can- 
not assume  it  furnished  no  evidence  of 
defendant's  liability  as  connecting  car- 
rier. Abrahams  v.  Columbia,  etc.,  R.  Co., 
73  S.  C.  542,  543,  53  S.  E.  819. 

The  fact  that  a  part  of  a  delay  in  de- 
livering freight  occurred  while  it  was 
in  the  possession  of  a  terminal  company 
at  destination,  would  not  relieve  the  de- 
livering carrier  from  liability  though 
such  carrier  charged  and  collected  for 
delivery  at  the  place  of  delivery  and 
actually  delivered  it  there,  under  this 
section.  Farmers',  etc.,  Co.  v.  Atlantic, 
etc.,  R.  Co.,  89  S.  C.  398,  71  S.  E.  991. 

Notice  of  claim  for  loss  of  goods, 
served  on  the  agent  of  the  terminal  car- 
rier, was  notice  to  the  initial  carrier,  is- 
suing its  through  bill  of  lading.  Smith  & 
Co.,  v.  Southern  Rv.  Co.,  84  S.  C.  167,  65 
S.  E.  1029. 

See  generally,  Marion  Cotton  Oil  Co. 
v.  Atlantic,  etc.,  R.  Co.,  109  S.  C.  150,  95 
S.  E.  336;  Glenn  v.  Atlantic,  etc.,  R.  Co., 
96  S.  C.  357,  80  S.  E.  898;  De  Lorme  v. 
Atlantic,  etc.,  R.  Co.,  79  S.  C.  370,  60  S. 
E.  440,  15  L.  R.  A.  (N.  S.)  984;  Willett  v. 
Southern  Ry.  Co.,  66  S.  C.  477,  45  S.  E. 
93,  101  Am.  St.  Rep.  395,  31  L.  R.  A.  (N. 
S.)  23,  103:  Atlantic,  etc,  Co.  v.  Glenn, 
239  U.  S.  388,  36  S.  Ct.  154,  60  L.  Ed.  344. 


§  7169.  Further  liability. — For  any  damages  for  injury,  or  damage  to,  or 
loss,  or  delay  of  any  freight,  baggage  or  other  property  sustained  anywhere 
in  such  through  transportation  over  connecting  lines,  or  either  of  them,  as 
contemplated  and  defined  in  the  next  preceding  section,  either  of  such  con- 
necting carriers  which  the  person  or  persons  sustaining  such  damages  may 
first  elect  to  sue  in  this  State  therefor,  shall  be  held  liable  to  such  person 
or  persons,  and  such  carrier  so  held  liable  to  such  person  or  persons  shall  be 
entitled  in  a  proper  action  to  recover  the  amount  of  any  loss,  damage  or 
injury  it  may  be  required  to  pay  such  person  or  persons  from  the  carrier 
through  whose  negligence  the  loss,  damage  or  injury  was  sustained,  to- 
gether with  costs  of  suit. 

1932  Code,  §  7169;  Civ.  C.  '22,  §  3891;  Civ.  C.  '12,  §  2575;  1903  (24)  2. 
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See  generally,  Marion  Cotton  Oil  Co.  96  S.  C.  357,  80  S  E.  898;  Atlantic,  etc., 
v.  Atlantic,  etc.,  R.  Co.,  109  S.  C.  150,  95  R.  Co.  v.  Glenn,  239  U.  S.  388,  36  S.  Ct. 
S.  E.  336;  Glenn  v.  Atlantic,  etc.,  R.  Co.,      154,  60  L.  Ed.  344. 

§  7170.  Place  of  trial  of  claims  for  penalty  on  freight  claims. — Any  action 
to  recover  a  penalty  for  the  loss,  delay  or  damage  to  freight  against  any 
common  carrier  may  be  brought  in  any  county  in  this  State  where  the 
cause  of  action  for  the  damage  in  such  case  may  be  brought,  before  any 
court  of  competent  jurisdiction. 

1932  Code,  §  7170;  Civ.  C.  '22,  §  3892;  Civ.  C.  '12,  §  2576;  1909  (26)  22. 

See  generally.  Darby  v.  Southern  Ry.  v.  Southern  Ry.,  88  S.  C,  413,  70  S.  E. 
Co.,  108  S.  C.  145,  93  S.  E.  716;  Vincent      1056,  Ann.  Cas.  15D,  591. 

§  7171.  Liability  of  railroad  companies  having  relief  department. — When 
any  railroad  company  has  what  is  usually  called  a  relief  department  for 
its  employees,  the  members  of  which  are  required  or  permitted  to  pay 
some  dues,  fees,  moneys,  or  compensation  to  be  entitled  to  the  benefits 
thereof  upon  the  death  or  injury  of  the  employee,  a  member  of  such  relief 
department,  such  railroad  company  is  hereby  required  to  pay  to  the  person 
entitled  to  same  the  amount  it  was  agreed  the  employee  or  his  heirs  at 
law  should  receive  from  such  relief  department;  the  acceptance  of  which 
amount  shall  not  operate  to  estop  or  in  any  way  bar  the  right  of  such  em- 
ployee, or  his  personal  representative  from  recovering  damages  of  such 
railroad  company  for  injury  or  death  caused  by  the  negligence  of  such 
company,  its  agents  or  servants,  as  now  provided  by  law;  and  any  contract 
or  agreement  to  the  contrary,  shall  be  ineffective  for  that  purpose. 
1932  Code,  §  7171;  Civ.  C.  '22,  §  3893;  Civ.  C.  '12,  §  2577;  1903  (24)  79. 

Section  not  repealed. — This  section  is  lief  department  for  employees,  and  which 

not  repealed  by  the  statute   containing  merely  declares  that  all  acts  inconsistent 

substantially  the  same  language,  but  ex-  with  it  shall  be  repealed.  Miller  v.  Atlan- 

tending  it  so  as  to  apply  to  any  corpora-  tic,  etc.,  R.  Co.,  90  S.  C.  249,  73  S.  E.  71, 

tion,  firm,  or  individual  maintaining  a  re-  48  L.  R.  A.  (N.  S.)  445,  12  A.  L.  R.  488. 

§  7172.  Special  officers  or  constables  appointed  for  protection  of  common 
carriers. — Upon  the  application  of  the  superintendent  or  manager  of  any 
railway  or  other  common  carrier  doing  business  in  this  State  the  Governor 
shall  appoint  special  officers,  or  constables,  for  the  protection  and  safety 
of  all  property  and  interest  of  such  common  carriers,  provided  such  officers 
and  constables  are  paid  by  the  common  carriers  applying  for  their  ap- 
pointment. 
1932  Code,  §  7172;  Civ.  C.  '22,  §  3894;  Civ.  C.  '12,  §  2578;  1911  (27)  157. 

§  7173.     Duties. — The  special  officers  or  constables  herein  provided  shall 
have  all  the  powers,  duties  and  responsibilities  of  deputy  sheriffs  and  other 
police  officers  during  the  term  for  which  they  are  commissioned. 
1932  Code,  §  7173;  Civ.  C.  '22,  §  3895;  Civ.  C.  '12,  §  2579;  1911  (27)  157. 

§  7174.  Bond — Each  and  every  special  officer  or  constable  appointed  under 
the  provisions  of  this  chapter  shall  be  required  to  enter  into  a  good  and 
sufficient  bond  in  the  sum  of  five  hundred  dollars,  conditioned  for  the 
faithful  performance  of  his  duties,  said  bond  to  be  approved  by  the  attor- 
ney general. 

1932  Code,  §  7174;  Civ.  C.  '22,  §  3896;  Civ.  C.  '12,  §  2580;  1911  (27)  157. 
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§  7175.  Torls  of  special  constable. — Nothing  herein  shall  limit  the  liability 
of  any  common  carrier  for  any  trespass  or  tort  of  such  special  officer  or 
constable. 

1932  Code,  §  7175;  Civ.  C.  '22,  §  3897;  Civ.  C.  '12,  §  2581.  1911  (27)  157. 

§  7176.  Public  warehousemen. — Any  person  engaged  in  the  business  of 
a  warehouseman,  or  any  corporation  organized  under  the  laws  of  this  State 
and  whose  charter  authorizes  them  to  engage  in  the  business  of  a  ware- 
houseman within  this  State,  may  become  a  public  warehouseman  and  au- 
thorized to  keep  and  maintain  public  warehouses  for  the  storage  of  cotton, 
goods,  wares  and  other  merchandise  as  hereinafter  prescribed,  and  upon 
giving  the  bond  hereinafter  required. 

1932  Code,  §  7176;  Civ.  C.  '22,  §  3898;  Civ.  C.  '12,  §  2582;  Civ.  C.  '02,  §  1712:  1896 
(22)  206. 

§  7177.  Warehousemen  to  give  bond — limitation  and  continuation  of  bond 
— liabilities  incurred  while  bond  'was  in  force  not  affected. — Every  person 
or  corporation  so  authorized  under  the  preceding  section  to  become  a  pub- 
lic warehouseman  shall  give  bond  in  a  surety  company  authorized  to  do 
business  in  South  Carolina  in  an  amount  equal  to  ten  (10)  per  cent,  of  the 
estimated  value  of  the  goods  for  which  said  warehouseman  will  provide 
storage;  such  bond  to  be  conditional  for  the  faithful  performance  of  the 
duties  of  a  public  warehouseman,  and  to  be  given  to  the  secretary  of  state, 
who  shall  cause  a  copy  of  the  same  to  be  filed  with  the  clerk  of  the  court 
in  each  county  in  which  such  warehouseman  proposes  to  maintain  a  ware- 
house. Said  bond  may  extend  over  a  limited  period  not  less  than  one  year 
from  its  date  and  may  provide  for  a  continuation  thereof  upon  payment  and 
acceptance  of  the  annual  premium  in  advance:  provided,  that  the  limita- 
tion shall  not  affect  liabilities  under  the  bond  incurred  while  it  was  in  force. 
1932  Code,  §  7177;  Civ.  C.  '22,  §  3899;  Civ.  C.  '12,  §  2583;  Civ.  C.  '02,  §  1713;  1896 
(22)  206;   1914  (28)  8;   1915  (29)  154. 

§  7178.  Liability  of  warehouseman  on  bond. — Whenever  such  warehouse- 
man fails  to  perform  his  duty,  or  violates  any  of  the  provisions  of  this 
chapter,  any  person  injured  by  such  failure  or  violation  may  bring  an  ac- 
tion in  his  name,  and  to  his  own  use,  in  any  court  of  competent  jurisdiction, 
on  the  bond  of  said  warehouseman;  and  in  case  he  shall  fail  in  said  action 
he  shall  be  liable  to  the  defendant  for  any  costs  which  the  defendant  may 
recover  in  the  action. 

1932  Code,  §  7178;  Civ.  C.  '22,  §  3900;  Civ.  C.  '12,  §  2584;  Civ.  C.  '02,  §  1714;  1896 
(22)  206. 

See  generally.  Trakas  v.  Charleston,  etc.,  R.  Co.,  87  S.  C.  206,  209,  69  S.  E.  209,  31  L. 
R.  A.  (N.  S.)  103.  Ann.  Cas.  15C,  509. 

§  7179.     When  shall  insure  property  left  in  warehouse — receipt  for  goods. — 

Every  such  warehouseman  shall,  when  requested  thereto,  in  writing,  by  a 
party  placing  property  with  him,  or  it,  on  storage,  cause  such  property  to 
be  insured  for  whom  it  may  concern.  Every  such  warehouseman  shall,  ex- 
cept as  hereinafter  provided,  give  to  each  person  depositing  property  with 
him  for  storage  a  receipt  therefor,  which  shall  be  negotiable  in  form,  and 
shall  describe  the  property,  distinctly  stating  the  brand  or  distinguishing 
marks  upon  it,  and  if  such  property  is  grain  the  quantity  and  inspected 
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grade  therof.  The  receipt  shall  also  state  the  rate  of  charges  for  storing  the 
property,  and  amount  and  rate  of  insurance  thereon,  and  also  the  amount 
of  the  bond  given  to  the  clerk  of  the  court  as  hereinabove  provided:  pro- 
vided, however,  that  every  such  warehouseman  shall,  upon  request  of  any 
person  depositing  property  with  him  for  storage,  give  to  such  person  his 
nonnegotiable  receipt  therefor,  which  receipt  shall  have  the  word  "Non- 
negotiable'7  plainly  written,  printed  or  stamped  on  the  face  thereof. 

1932  Code,  §  7179;  Civ.  C.  '22,  §  3901;  Civ.  C.  '12,  §  2585;  Civ.  C.  '02,  §  1715;  1896 
v22)  206. 

§  7180.  No  warehouse  or  olher  receipt  for  property  to  be  given  unless 
actually  received. — No  warehouseman,  wharfinger,  public  or  private  in- 
spector or  custodian  of  property,  or  other  person,  shall  issue  any  receipt, 
acceptance  of  an  order  or  other  voucher  for  or  upon  any  goods,  wares,  mer- 
chandise, provisions,  grain,  flour  or  other  produce  or  commodity  to  any 
person  or  persons  purporting  to  be  the  owner  or  owners  thereof,  or  entitled 
or  claiming  to  receive  the  same,  unless  such  goods,  wares,  merchandise, 
provisions,  grain,  flour  or  other  commodity  shall  have  been  actually  re- 
ceived into  the  store  or  upon  the  premises  of  such  warehouseman,  wharf- 
inger, inspector,  custodian  or  other  person,  and  shall  be  in  store  or  on  the 
said  premises  as  aforesaid  and  under  his  control  at  the  time  of  issuing  such 
receipt,  acceptance  or  voucher. 

1932  Code,  §  7180;  Civ.  C.  '22,  §  3902;  Civ.  C.  '12,  §  2586;  Civ.  C.  '02,  §  1716;  1887 
(19)  852. 

§  7181.  Receipt  of  warehouseman  not  to  be  issued  unless  goods  are  in 
custody. — No  warehouseman,  wharfinger  or  other  person  shall  issue  any 
receipt,  or  other  voucher  upon  any  goods,  wares,  merchandise,  grain,  flour 
or  other  product  or  commodity  to  any  person  or  persons  as  security  for  any 
money  loaned  or  other  indebtedness,  unless  such  goods,  wares,  merchan- 
dise, grain  or  other  produce  or  commodity  shall  be  at  the  time  of  issuing 
such  receipt  in  the  custody  of  such  warehouseman,  wharfinger  or  other 
person,  and  shall  be  in  store  or  upon  the  premises  and  under  his  control 
at  the  time  of  issuing  such  receipt  or  other  voucher  as  aforesaid. 

1932  Code,  §  7181;  Civ.  C.  '22,  §  3903;  Civ.  C.  -12,  §  2587;  Civ.  C.  '02,  §  1717;   1887 
(19)  852. 

§  7182.  No  duplicate  receipt  to  be  issued  by  warehouseman,  etc.,  unless 
so  marked. — No  warehouseman,  wharfinger,  inspector,  custodian  or  other 
person  shall  issue  any  second  or  duplicate  receipt,  acceptance  or  other 
voucher  for  or  upon  any  goods,  wares,  merchandise,  provisions,  grain, 
flour  or  other  produce  or  commodity  while  any  former  receipt,  acceptance 
or  voucher  for  or  upon  any  such  goods,  wares,  merchandise,  provisions, 
flour,  grain  or  other  produce  or  commodity  as  aforesaid,  or  any  part  thereof, 
shall  be  outstanding  and  uncancelled,  without  writing  in  ink  across  the  face 
of  the  same  "Duplicate." 

1932  Code,  §  7182;  Civ.  C.  -22,  §  3904;  Civ.  C.  '12,  §  2588;  Civ.  C.  '02,  §   1718;  1887 
(19)  852. 

§  7183.  Goods  not  to  be  removed  without  assent  of  person  holding  receipt. 
— No  warehouseman,  wharfinger  or  other  person  shall  sell  or  encumber, 
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ship,  transfer  or  in  any  manner  remove  beyond  his  immediate  control  any 
goods,  ware,  merchandise,  grain,  flour  or  other  produce  or  commodity  for 
which  a  receipt  shall  have  been  given  by  him  as  aforesaid,  whether  re- 
ceived for  storing,  shipping,  grinding,  manufacturing  or  other  purposes, 
without  the  written  assent  of  the  person  or  persons  holding  such  receipt. 

1932  Code,  §  7183;  Civ.  C.  '22,  §  3905;  Civ.  C.  '12,  §  2589;  Civ.  C.  '02,  §  1719;  1887 
(19)  852. 

Production  of  original  receipt. — Under  directed  the  warehousemen  to  deliver  to 
this  section  and  the  two  following  sec-  it  a  portion  of  the  goods,  it  was  held 
tions,  where  the  agent  of  a  steamship  that,  as  the  original  receipt  was  not  pro- 
company  stored  its  property  with  de-  duced  and  canceled,  nor  was  delivery 
fendant  warehousemen,  and  they  issued  indorsed  thereon,  the  warehousemen 
a  receipt  in  the  name  of  the  agent,  and  were  liable  to  the  principal  for  delivery 
thereafter  the  agent,  having  erased  its  to  the  agent.  Clyde  Steamship  Co.  v. 
name  and  inserted  that  of  its  principal,  Whaley,  231  F.  76. 

§  7184.  Warehouse,  etc..  receipts  transferable — transferee's  rights — deliv- 
ery of  receipts — receipts  marked  "not  negotiable." — Warehouse  receipts 
given  for  any  goods,  wares,  merchandise,  cotton,  grain,  flour,  produce  or 
other  commodity  and  chattels  stored  or  deposited  with  any  warehouseman, 
wharfinger,  or  other  person,  may  be  transferred  by  endorsement  and  de- 
livery thereof,  to  the  purchaser  or  pledgee,  signed  by  the  person  to  whom 
the  receipt  was  originally  given,  or  by  an  endorsee  of  such  receipt;  and  any 
person  to  whom  the  same  may  be  so  transferred  shall  be  deemed  and  taken 
to  be  the  owner  of  the  goods,  wares,  and  merchandise  therein  specified,  so 
far  as  to  give  validity  to  any  pledge,  lien  or  transfer  made  or  created  by 
such  person  or  persons;  but  no  property  shall  be  delivered  except  on  sur- 
render and  cancellation  of  said  original  receipt  or  the  endorsement  of  such 
delivery  thereon  in  case  of  partial  delivery.  The  assignment  of  warehouse 
receipts  which  shall  have  the  words  "Not  negotiable"  plainly  written  or 
stamped  on  the  face  thereof  shall  not  be  effective  until  recorded  on  the 
books  of  the  warehouseman  issuing  them. 

1932  Code,  §  7184;  Civ.  C.  '22,  §  3906;  Civ.  C.  '12,  §  2590;  Civ.  C.  '02,  §  1720;  1887 
(19)  852;  1896  (22)  206. 

See  note  to  §  7183.  Warehouse  Co.,  123  S.  C.  353,  116  S.  E. 

Notice   of  transfer   of   receipt. — Under  440. 

this  section  a  warehouseman  is  not  en-  See  generally,  Moore  v.  Bennettsville 

titled  to  notice  of  the  transfer  of  cotton  Warehouse  Co.,  136  S.  C.  312,  134  S.  E. 

warehouse   receipts.    Dean   v.    Standard  395. 

§  7185.     Provisions  inapplicable  as  to  goods  replevined  or  removed  by  law. 

— So  much  of  the  preceding  sections  7183  and  7184  as  forbids  the  delivery 

of  property  except  on  surrender  and  cancellation  of  the  original  receipt 

or  the  endorsement  of  such  delivery  thereon,  in  the  case  of  partial  delivery, 

shall  not  apply  to  property  replevined  or  removed  by  operation  of  law. 

1932  Code,  §  7185;  Civ.  C.  '22,  §  3907;  Civ.  C.  '12,  §  2591;  Civ.  C.  '02,  §  1721;  1887 
(19)  852. 

See  note  to  §  7183. 

$  7186.     Action  for  damages  under  provisions  as  to  warehousemen. — All 

and  every  person  or  persons  aggrieved  by  the  violation  of  any  of  the  pro- 
visions of  sections  7180  to  7186-1  may  have  and  maintain  an  action  at  law 
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against  the  person  or  persons  violating  any  of  the  provisions  thereof  to 
recover  all  damages,  immediate  or  consequential,  which  he  or  they  may 
have  sustained  by  reason  of  any  such  violation  as  aforesaid,  before  any 
court  of  competent  jurisdiction,  whether  such  person  shall  have  been  con- 
victed as  hereinbefore  mentioned  or  not. 

1932  Code,  §  7188;  Civ.  C.  '22,  §  3910;  Civ.  C.  '12,  §  2594;  Civ.  C.  '02,  §  1724;  1887 
fl9)  852. 

See  note  to  §  7183. 

§  7186-1.  Warehousemen  violating  regulations  of  civil  code. — Any  ware- 
houseman, wharfinger,  inspector,  custodian  or  other  person  who  shall  wil- 
fully violate  any  of  the  provisions  of  sections  7180  through  7186-1,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  indictment  and  conviction  shall 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  imprisoned  for 
a  term  not  exceeding  one  year,  or  both. 

1932  Code,  §  1357;  Cr.  C.  '22,  §  254;  Cr.  C.  '12,  §  279;  Cr.  C.  '02,  §  207;  1887  (19)  853. 

§  7187.  Use  of  cotton  on  storage  'with  warehousemen  unlawful  without 
written  consent  of  owners. — Every  person,  firm  or  corporation  taking  cot- 
ton on  storage  as  warehousemen  for  hire  or  not  is  hereby  prohibited  from 
using  any  of  said  cotton  or  allowing  anyone  else  to  use  or  consume  any 
of  such  cotton  in  manufacture  or  otherwise  without  the  written  consent 
of  the  owner. 

1932  Code,  §  7189;  Civ.  C.  '22,  §  3911;  1919  (31)  293. 

§  7188.  Damages  for  violation. — Such  person,  firm  or  corporation  violating 
the  provisions  of  section  7187  above  shall  answer  to  the  owner  thereof 
suing  therefor  in  punitive  damages  not  to  exceed  five  thousand  dollars,  and 
shall  also  answer  for  any  special  or  other  damages  which  any  such  owner 
may  suffer  by  such  unlawful  conduct. 

1932  Code,  §  7190;  Civ.  C.  '22,  §  3912;  1919  (31)  293. 

§  7189.  Warehouse  receipt  title  to  grain. — When  grain  or  other  property 
is  stored  in  public  warehouses  in  such  a  manner  that  different  lots  or  par- 
cels are  mixed  together,  so  that  the  identity  thereof  cannot  be  accurately 
preserved,  the  warehouseman's  receipt  for  any  portion  of  such  grain  or 
property  shall  be  deemed  a  valid  title  to  so  much  thereof  as  is  designated 
in  said  receipt,  without  regard  to  any  separation  or  identification. 

1932  Code,  §  7186;  Civ.  C.  '22,  §  3908;  Civ.  C.  '12,  §  2592;  Civ.  C.  '02,  §  1722;  1896 
(22)  206. 

§  7190.  Warehouseman  shall  keep  a  book  of  entry. — Every  such  ware- 
houseman shall  keep  a  book  in  which  shall  be  entered  an  account  of  all  his 
transactions  relating  to  warehousing,  storing  and  insuring  cotton,  goods, 
wares  and  merchandise,  and  to  the  issuing  of  receipts  therefor,  which  books 
shall  be  open  to  the  inspection  of  any  person  actually  interested  in  the  prop- 
erty to  which  such  entries  relate. 

1932  Code,  §  7187;  Civ.  C.  '22,  §  3909;  Civ.  C.  '12,  §  2593;  Civ.  C.  '02,  §  1723;  1896 
(22)  206. 

§  7191.     When   warehouseman    may  sell   property   left  with  him. — Every 
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public  warehouseman  who  shall  have  in  his  possession  any  property  by 
virtue  of  any  agreement  or  warehouse  receipt  for  the  same,  storage  of 
the  same,  on  which  a  claim  for  storage  is  at  least  one  year  overdue,  may 
proceed  to  sell  the  same  at  public  auction,  and  out  of  the  proceeds  may 
return  all  charges  for  storage  of  such  goods,  wares  and  merchandise,  and 
any  advances  that  may  have  been  made  thereon  by  him  or  them,  and  the 
expenses  of  advertising  and  sale  thereof.  But  no  sale  shall  be  made  until 
after  the  giving  of  printed  or  written  notice  of  such  sale  to  the  person  or 
persons  in  whose  name  such  goods,  wares  and  merchandise  were  stored, 
requiring  him  or  them,  naming  them,  to  pay  the  arrears  or  amount  due 
for  such  storage,  and  in  case  of  default  in  so  doing  the  goods,  wares  and 
merchandise  may  be  sold  to  pay  the  same  at  a  time  and  place  to  be  speci- 
fied in  such  notice. 

1932  Code,  §  7191;  Civ.  C.  '22,  §  3913;  Civ.  C.  '12,  §  2595;  Civ.  C.  '02,  §  1725;  1896 
(22)  206. 

§  7192.  Service  of  notice  of  sale  by  warehousemen. — The  notice  required 
in  section  7191  shall  be  served  by  delivering  it  to  the  person  or  persons  in 
whose  name  such  goods,  wares  and  merchandise  were  stored,  or  by  leaving 
it  at  his  usual  place  of  abode,  if  within  this  State,  at  least  thirty  days  be- 
fore the  time  of  such  sale,  and  a  return  of  the  service  shall  be  made  by 
some  officer  authorized  to  serve  civil  process,  or  by  some  other  person, 
with  an  affidavit  of  the  truth  of  the  return.  If  the  party  storing  such  goods 
cannot  with  reasonable  diligence  be  found  within  this  State,  then  such  no- 
tice shall  be  given  by  publication  once  in  each  week  for  two  successive 
weeks,  the  last  publication  to  be  at  least  ten  days  before  the  time  of  such 
sale,  in  a  newspaper  published  in  the  city  or  town  where  such  warehouse 
is  located;  or  if  there  be  no  such  paper,  in  one  of  the  principal  newspapers 
published  in  the  county  in  which  said  city  or  town  is  located.  In  the  event 
that  the  party  storing  such  goods  shall  have  parted  with  the  same,  and  the 
purchaser  shall  have  notified  the  warehouseman,  with  his  address,  such 
notice  shall  be  given  to  such  person  in  lieu  of  the  person  storing  the  goods. 
1932  Code,  §  7192;  Civ.  C.  '22,  §  3914;  Civ.  C.  '12,  §  2596;  Civ.  C.  '02,  §  1726;  1896 
(22)  206. 

§  7193.     Surplus  after  sale  by  warehousemen. — Such  warehousemen  shall 

make  an  entry  in  a  book  kept  for  that  purpose,  of  the  balance  or  surplus 

of  the  proceeds  of  sale,  if  any,  and  such  balance  or  surplus,  if  any,  shall  be 

paid  over  to  such  person  or  persons  entitled  thereto  on  demand.  If  such 

balance  or  surplus  is  not  called  for  or  claimed  by  such  party  or  owner  of 

said  property  within  six  months  after  such  sale,  such  balance  or  surplus 

shall  be  paid  by  said  warehouseman  to  the  clerk  of  the  court  of  the  county 

in  which  said  warehouse  is  located,  who  shall  pay  the  same  to  the  parties 

entitled  thereto,  if  called  for  or  claimed  by  the  original  owner  within  five 

years  after  the  sale  thereof,  and  such  warehouseman  shall  at  the  same  time 

file  with  said  clerk  an  affidavit  in  which  shall  be  stated  the  name  and  place 

of  residence,  so  far  as  the  same  are  known. 

1932  Code,  §  7193;  Civ.  C.  '22,  §  3915;  Civ.  C.  '12,  §  2597;  Civ.  C.  '02,  §  1727;  1896 
(22)  206. 
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§  7194.  Disposition  of  perishable  property  in  warehouses. — Whenever  a 
public  warehouseman  has  in  his  possession  any  property  which  is  of  a  per- 
ishable nature,  or  will  deteriorate  greatly  in  value  by  keeping,  or  upon 
which  the  charges  for  storage  will  be  likely  to  exceed  the  value  thereof, 
or  which  by  its  odor,  leakage,  inflammability,  or  explosive  nature,  is  likely 
to  injure  other  goods,  such  property  having  been  stored  upon  nonnegoti- 
able  receipt,  and  when  said  warehouseman  has  notified  the  person  in  whose 
name  the  property  was  received  to  remove  said  property,  but  such  person 
has  refused  or  omitted  to  receive  and  take  away  such  property  and  to  pay 
the  storage  and  proper  charges  thereon,  said  public  warehouseman  may 
in  the  exercise  of  a  reasonable  discretion  sell  the  same  at  public  or  private 
sale,  without  advertising,  and  the  proceeds,  if  there  are  any  proceeds  after 
deducting  the  amount  of  said  storage  and  charges  and  expenses  of  sale, 
shall  be  paid  or  credited  to  the  person  in  whose  name  the  property  was 
stored;  and  if  said  person  cannot  be  found,  on  reasonable  inquiry,  the  sale 
may  be  made  without  any  notice,  and  the  proceeds  of  such  sale,  after 
deducting  the  amount  of  storage,  expenses  of  sale,  and  other  proper  charges, 
shall  be  paid  to  the  clerk  of  the  court  of  the  county  wherein  said  ware- 
house is  situated,  who  shall  pay  the  same  to  the  person  entitled  thereto  if 
called  for  or  claimed  by  the  rightful  owner  within  one  year  of  the  receipt 
thereof  by  said  clerk. 

1932  Code,  §  7194;  Civ.  C.  '22,  §  3916;  Civ.  C.  '12,  §  2598;  Civ.  C.  '02,  §  1728;  1896 
(22)  206. 

See  generally,  Bagnal  v.  Southern  Exp.  Co.,  106  S.  C.  395,  91  S.  E.  334. 

§  7195.  Liability  of  warehouseman  on  sale  of  perishable  property. — When- 
ever a  public  warehouseman,  under  the  provisions  of  the  preceding  section, 
has  made  a  reasonable  effort  to  sell  perishable  and  worthless  property,  and 
has  been  unable  to  do  so.  because  of  its  being  of  little  or  no  value,  he  may 
then  proceed  to  dispose  of  such  property  in  any  lawful  manner,  and  he 
shall  not  be  liable  in  any  way  for  property  so  disposed  of. 

1932  Code,  §  7195;  Civ.  C.  '22,  §  3917;  Civ.  C.  '12,  §  2599;  Civ.  C.  '02,  §  1729;  1896 
(22)  206. 

See  generally,  Bagnal  v.  Southern  Exp.  Co.,  106  S.  C.  395,  91  S.  E.  334. 

§  7196.  Owner's  liability  for  storage  where  warehouse  charges  not  covered 
by  sale. — Whenever  a  public  warehouseman,  under  the  provisions  of  §§ 
7194  and  7195,  has  sold  or  otherwise  disposed  of  property  and  the  proceeds 
of  such  sale  or  disposition  have  not  equalled  the  amount  necessary  to  pay 
the  storage  charges,  expenses  of  sale  and  other  charges  against  said  prop- 
erty, then  the  person  in  whose  name  said  property  was  stored  shall  be  liable 
to  said  public  warehouseman  for  an  amount  which,  added  to  the  proceeds 
of  such  sale,  will  be  sufficient  to  pay  all  of  the  proper  charges  upon  said 
property;  or  in  case  such  property  was  valueless  and  there  were  no  proceeds 
realized  from  its  disposition,  the  person  in  whose  name  said  property  was 
stored  shall  be  liable  to  said  public  warehouseman  for  all  proper  charges 
against  said  property. 

1932  Code,  §  7196;  Civ.  C.  '22,  §  3918;  Civ.  C.  '12,  §  2600;  Civ.  C.  '02,  §  1730;  1896 
(22)  206. 

§    7197.     Maximum   rates   for   selling  leaf    tobacco  upon  floor   of   tobacco 
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warehouse. — The  charges  and  expenses  of  handling  and  selling  leaf  tobacco 
upon  the  floor  of  tobacco  warehouses  in  this  State  shall  not  exceed  the 
following  schedule  of  prices,  to-wit:  for  auction  fees  fifteen  (15)  cents  on 
all  piles  of  one  hundred  pounds  or  less,  and  twenty-five  (25)  cents  on  all 
piles  over  one  hundred  (100)  pounds.  For  weighing  and  handling,  ten  (10) 
cents  per  pile  for  all  piles  of  less  than  one  hundred  (100)  pounds  and  ten 
cents  for  each  additional  one  hundred  (100)  pounds;  for  commission  on  the 
gross  sales  of  leaf  tobacco  in  said  warehouses  not  to  exceed  two  and  one- 
half  per  centum.  The  proprietor  of  each  and  every  warehouse  shall  render 
to  each  seller  of  tobacco  at  his  warehouse  a  bill,  plainly  stating  the  amount 
charged  for  weighing  and  handling,  the  amounts  charged  for  auction  fees 
and  the  commission  charged  on  such  sale;  and  it  shall  be  unlawful  for  any 
other  charges  or  fees  exceeding  those  herein  named  to  be  made  or  accepted. 
1932  Code,  §  7197;  Civ.  C.  '22.  §  3919;  Civ.  C.  '12,  §  2601:  Civ.  C.  '02,  §  1731;  1896 
(22)  206;  1904  (24)  468;  1905  (24)  968;  1922  (32)  904. 

§  7198.  Warehousemen  to  keep  tobacco  statistics. — The  warehouseman  of 
each  and  every  leaf  tobacco  warehouse  doing  business  in  this  State  shall 
keep  a  correct  account  of  the  number  of  pounds  of  leaf  tobacco  sold  upon 
the  floor  of  his  warehouse  daily. 

1932  Code,  §  7198;  Civ.  C.  '22,  §  3920;  Civ.  C.  '12,  2602;  1909  (26)  126. 

§  7199.  Tobacco  warehousemen  to  make  reports. — On  or  before  the  fifth 
day  of  each  month  the  said  warehouseman  shall  make  a  statement  under 
oath,  of  all  the  tobacco  so  sold  upon  the  floor  of  his  warehouse  during  the 
past  month  and  shall  transmit  the  statement  at  once  to  the  commissioner 
of  agriculture  at  Columbia,  South  Carolina.  The  reports  so  made  to  the 
commissioner  of  agriculture  shall  be  so  arranged  and  classified  as  to  show 
the  number  of  pounds  of  tobacco,  the  grade  and  price  sold  for  the  produc- 
ers of  tobacco  from  first  hand;  the  number  of  pounds,  grade  and  price  sold 
for  dealers;  and  the  number  of  pounds,  grade  and  price  resold  by  the  ware- 
houseman for  his  own  account  or  for  the  account  of  some  other  warehouse. 

The  said  warehouseman  shall  on  or  before  the  opening  of  the  tobacco 
market  in  each  year,  file  with,  and  deliver  to  the  commissioner  of  agricul- 
ture of  South  Carolina,  a  cash  deposit  or  a  bond  to  be  approved  by  the  said 
commissioner  in  the  sum  of  one  hundred  dollars,  conditioned  upon  making 
the  reports  herein  required  and  at  the  time  herein  required,  and  upon  the 
failure  of  said  warehouseman  to  make  such  reports,  such  deposit  shall  be 
forfeited,  and  such  bond  shall  be  immediately  collectible:  provided,  that 
any  warehouseman  failing  to  make  such  deposit  or  failing  to  give  such  bond 
as  herein  required  shall  be  liable  for  damages  to  the  state  of  South  Carolina 
in  the  sum  of  two  hundred  ($200.00)  dollars,  to  be  collected  in  an  action 
brought  by  the  commissioner  of  agriculture  of  South  Carolina. 

1932  Code,  §  7199;  Civ.  C.  '22,  §  3921;  Civ.  C.  '12,  §  2603;  1909  (26)  126;  1934  (38) 
1283. 

§  7200.     Reports  of  warehousemen  as  to  tobacco  to  be  kept  and  published. 

— The  commissioner  of  agriculture  shall  cause  said  statement  to  be  accu- 
rately copied  into  a  book  to  be  kept  for  this  purpose,  and  shall  keep  sepa- 
rate and  apart  the  statements  returned  to  him  from  each  leaf  tobacco  mar- 
ket in  the  State,  so  as  to  show  the  number  of  pounds  of  tobacco  sold  by 
each  market  for  the  sale  of  leaf  tobacco,  the  number  of  pounds  sold  by 
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producers,  and  the  number  of  pounds  resold  upon  each  market,  and  the 
said  commissioner  of  agriculture  shall  keep  said  books  open  to  the  inspec- 
tion of  the  public,  and  shall,  on  or  before  the  tenth  day  of  each  month,  after 
the  receipt  of  the  reports  above  required  to  be  made  to  him  on  or  before 
the  fifth  day  of  each  month,  cause  the  said  reports  to  be  published  in  the 
bulletin  issued  by  the  agriculture  department,  and  in  one  or  more  journals 
published  in  the  State,  having  a  large  circulation  therein. 
1932  Code,  §  7200;  Civ.  C.  '22,  §  3922;  Civ.  C.  '12,  §  2604;  1909  (26)  126. 

§  7201.     "Warehouseman"  defined. — A  warehouseman  within  the  meaning 
of  sections  7198  to  7202  shall  be  construed  to  mean  the  person,  firm  or  cor- 
poration operating  a  warehouse  for  the  sale  of  leaf  tobacco,  whether  such 
person,  firm  or  corporation  be  the  owner  or  lessee  of  said  warehouse. 
1932  Code,  §  7201;  Civ.  C.  '22,  §  3923;  Civ.  C.  '12,  §  2605;  1909  (26)  126. 

§  7202.  Commissioner  of  agriculture  lo  furnish  blanks  lo  warehousemen. 
— The  said  commissioner  of  agriculture  shall  prescribe  the  form  of  the 
statement  herein  required,  and  furnish  a  sufficient  number  of  blanks  to 
the  several  warehousemen  of  the  State. 

1932  Code,  §  7202;  Civ.  C.  '22,  §  3924;  Civ.  C.  '12,  §  2606;  1909  (26)  126. 

§  7203.  Sale  of  leaf  tobacco  regulated. — Any  person  wilfully  violating  the 
provisions  of  sections  7197  to  7202,  regulating  the  statistics  of  leaf  tobacco 
sold,  shall  be  guilty  of  a  misdemeanor  and  punished  within  the  discretion 
of  the  court,  and,  in  addition  thereto,  shall  be  subject  to  a  penalty  of  five 
hundred  dollars,  to  be  sued  for  in  the  county  in  which  the  offender  resides 
or  does  business;  in  case  he  resides  without  the  State,  by  the  attorney  gen- 
eral, whenever  he  may  be  advised  by  the  commissioner  of  agriculture  that 
persons  required  by  law  to  make  reports  to  him  have  failed  to  do  so. 
1932  Code,  §  1366;  Cr.  C.  '22,  §  265;  Cr.  C.  '12,  §  465;  1909  (26)  126. 

§  7204.  True  name  of  owner  or  producer  of  tobacco  to  be  furnished  ware- 
housemen and  cooperative  associations — records. — Every  person  who  shall 
deliver  any  leaf  tobacco  to  a  warehouseman  or  to  a  cooperative  marketing 
association  for  sale,  offer  for  sale  or  display  for  sale  thereof,  shall  impart 
to  such  warehouseman  or  cooperative  marketing  association,  the  true  name 
of  the  owner  of  said  leaf  tobacco;  and  in  case  the  then  owner  is  not  the 
producer,  or  the  landlord  on  whose  land  such  tobacco  was  produced,  the 
true  name  of  the  person  or  persons  from  whom  he  obtained  such  tobacco 
and  the  true  name  of  the  grower  thereof,  or  of  the  landlord  on  whose  land 
it  was  grown;  and  it  shall  be  the  duty  of  such  warehouseman  or  coopera- 
tive marketing  association  to  keep  a  record  of  such  purchase  or  delivery 
showing  the  quantity  of  leaf  tobacco  so  delivered,  and  the  name  of  the 
owner  thereof  given  as  provided  herein,  and,  in  addition  thereto,  the  name 
of  the  person  from  whom  the  person  other  than  the  producer  or  landlord 
on  whose  land  same  was  produced  obtained  same  and  the  name  of  the  land- 
lord on  whose  land  same  was  produced:  provided,  however,  that  leaf  to- 
bacco dealers  offering  for  resale  tobacco  once  sold  upon  the  warehouse 
floor  and  with  respect  to  which  the  provisions  of  sections  7204  to  7209  have 
previously  been  complied  with,  may  offer  for  sale  or  sell  such  tobacco  in 
the  name  or  names  under  which  the  original  sale  was  made,  or  in  his 
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own  name. 

1932  Code,  §  7204;  1924  (33)  993. 

§  7205.  Information  iicket  to  be  placed  on  tobacco,  and  tobacco  being  sold 
or  awaiting  sale  and  tickets  and  records  to  be  open  to  inspection. — Said 
warehouseman  or  cooperative  marketing  association  shall  also  place  upon 
all  leaf  tobacco  delivered  to  him  or  to  it  for  sale,  offer  for  sale,  or  display  for 
sale,  a  ticket  or  card  on  which  shall  appear  the  matters  and  things  required 
to  be  recorded  by  said  warehouseman  or  cooperative  marketing  association 
under  section  7204;  and  the  cards  or  tickets  mentioned  in  this  section  shall 
be  placed  upon  said  tobacco  at  the  time  when  it  is  delivered  to  a  warehouse 
for  sale  and  shall  be  on  said  tobacco  at  the  time  it  is  sold,  and  such  cards 
or  tickets  and  said  tobacco  awaiting  sale  shall  be  open  to  the  inspection  of 
any  person  at  any  time  during  the  regular  business  hours  of  the  warehouse 
and  any  person  shall  have  access  to  the  place  where  such  tobacco  is  being 
sold,  or  is  awaiting  sale  and  to  such  tobacco  at  any  time  during  the  regular 
business  hours  of  the  warehouse.  Such  cards  or  tickets  or  duplicates  or 
copies  thereof  after  the  sale  of  such  tobacco,  shall  be  collected  by  the  ware- 
houseman or  cooperative  marketing  association  and  shall  be  kept  by  said 
warehouseman  or  cooperative  marketing  association  for  a  period  of  not  less 
than  fifteen  days  after  the  sale  of  said  tobacco  and  for  the  period  of  fifteen 
days  after  such  sale,  such  tickets  and  such  sale  book  or  books  as  shall  be 
kept  by  the  warehouseman  or  cooperative  association  shall  be  open  to  the 
inspection  of  any  person  who  knows  or  has  reason  to  believe  that  there  has 
been  delivered  or  sold  in  said  warehouse  any  tobacco  in  which  such  person 
or  the  principal  or  employer  of  such  person  has  any  legal  or  equitable  in- 
terest: provided,  however,  that  no  one  shall  have  the  right  to  inspect  the 
books  hereby  authorized  to  be  inspected  during  the  sale  hours. 
1932  Code,  §  7205;  1924  (33)  993. 

§  7206.  Failure  to  give  true  name  a  misdemeanor — offenses  by  warehouse- 
men and  cooperative  associations. — Any  person  who  shall  give  a  fictitious 
or  false  name  to  a  warehouseman  or  cooperative  marketing  association  or 
shall  fail  to  give  to  said  warehouseman  or  cooperative  marketing  associa- 
tion the  name  of  the  true  owner  of  said  leaf  tobacco  or  said  person  from 
whom  said  tobacco  was  obtained  or  said  grower  and  said  landlord,  as  re- 
quired by  section  7204,  upon  delivering  the  same  as  aforesaid,  shall  be 
guilty  of  a  misdemeanor.  Any  warehouseman  or  cooperative  marketing  as- 
sociation who  shall  fail  to  comply  with  any  provisions  of  sections  7204  to 
7209,  who  shall  place  upon  any  pile  of  tobacco  a  ticket  bearing  information 
concerning  the  ownership  which  the  warehouseman  knows  or  has  reason  to 
believe  is  false;  who  shall  sell  tobacco  without  placing  any  name  thereon; 
who  shall  fail  and  neglect  to  elicit  from  the  person  delivering  tobacco  the 
information  required  by  this  section;  who  shall  deny  any  person  the  right 
to  access  to  the  place  where  tobacco  is  awaiting  sale  or  being  sold;  who 
shall  deny  any  person  with  an  interest  in  tobacco  the  privilege  of  inspection 
of  the  tickets  or  sale  books  as  provided  in  section  7205,  or  who  shall  in  any 
way  violate  any  of  the  provisions  of  sections  7204  to  7209,  shall  be  guilty  of 
a  misdemeanor.  Any  warehouseman  or  cooperative  marketing  association 
who  shall  buy  or  sell  tobacco  in  a  name  other  than  that  of  the  true  owner 
and  who  knows  or  has  reason  to  believe  that  the  name  in  which  said  leaf 
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tobacco  is  sold  or  any  name  given  pursuant  to  the  provisions  of  these  sec- 
tions is  false  or  fictitious,  shall  be  guilty  of  a  misdemeanor:  provided,  when- 
ever one  person  offer  for  sale  more  than  one  pile  of  tobacco,  that  the  full 
name  must  appear  on  the  first  pile  and  the  correct  initials  on  the  other 
piles  with  consecutive  numbers  on  piles  following. 
1932  Code,  §  7206;  1924  (33)  993. 

§  7207.  Penalty. — Any  person  guilty  of  a  misdemeanor  under  the  pro- 
visions of  sections  7204  to  7209  shall  be  punished  by  a  fine  not  less  than 
fifty  ($50.00)  dollars  nor  more  than  one  hundred  ($100.00)  dollars,  or  by 
imprisonment  not  less  than  fifteen  nor  more  than  thirty  days,  and  each 
sale  or  offering  for  sale  shall  constitute  a  separate  and  distinct  offiense 
under  the  provisions  hereof. 
1932  Code,  §  7207;  1924  (33)  993. 

§  7208.  "Warehouseman"  defined. — The  term  "Warehouseman",  as  used 
in  sections  7204  to  7209,  is  hereby  defined  as  any  person,  firm  or  corpora- 
tion engaged  in  the  business  of  selling  leaf  tobacco  at  auction  for  a  commis- 
sion or  for  any  other  consideration,  or  any  employee  of  such  person,  firm 
or  corporation. 

1932  Code,  §  7208;  1924  (33)  993. 

§  7209.  Purpose  of  sections  7204  to  7209.— The  purpose  of  sections  7204  to 
7209,  inclusive,  is  to  prevent  frauds  in  the  handling  and  sale  of  leaf  tobacco; 
to  protect  producers  of  leaf  tobacco  from  loss  of  same;  from  theft  or  other 
improper  conduct  of  irresponsible  parties;  to  protect  all  persons  having  a 
lien  on  any  tobacco  or  any  interest  in  any  tobacco  and  to  protect  persons 
purchasing  tobacco  or  having  contracts  to  purchase  tobacco. 
1932  Code,  §  7209;  1924  (33)  993. 

§  7210.  Carriers  of  goods  to  have  lien  for  charges — duration  of  lien — en- 
forcement.— All  persons,  firms  or  corporations  hauling,  moving,  transport- 
ing or  carrying  goods  or  chattels  from  place  to  place  in  this  State,  or  from 
a  point  without  this  State  into  this  State,  shall  and  may  have  a  lien  on  such 
goods  or  chattels  to  the  extent  of  such  carrying  charges  as  have  been  agreed 
upon,  or  in  case  no  carrying  charges  have  been  agreed  upon,  for  reasonable 
charges  for  such  services.  The  said  lien  shall  exist  for  a  period  of  ten  (10) 
days  after  the  delivery  of  such  goods  or  chattels,  and  be  enforced  by  at- 
tachment as  now  provided  by  law  in  cases  of  nonresident  and  absconding 
debtor  attachments:  provided,  this  lien  shall  not  affect  the  rights  of  inno- 
cent parties:  provided,  this  section  shall  not  abridge  any  right  or  repeal  any 
law  now  in  force  allowing  railroad  carriers  to  collect  such  charges  as  they 
may  be  entitled  to  for  handling  or  carrying  freight. 
1932  Code,  §  7210;  1923  (33)  123. 

§  7214.  Regulating  sale  of  unclaimed  freight. — Any  railroad,  steamboat, 
express  or  transportation  company  which  shall  have  refused  freight,  not 
perishable,  in  its  possession  for  a  period  of  thirty  (30)  days,  may,  after  hav- 
ing given  the  consignor  and  the  consignee,  when  known,  written  notice,  by 
United  States  mail  or  otherwise,  of  its  intention  so  to  do,  proceed  to  sell  the 
same  at  public  sale  at  such  point  as  it  may  deem  to  the  best  interests  of  all 
parties  concerned,  and  out  of  the  proceeds  may  retain  the  charges  of  trans- 
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portation,  storage   and  demurrage  on  such  freight   and  all   other  lawful 

charges  assessed  against  the  same,  as  well  as  the  expenses  of  advertising 

(when  it  has  been  advertised)  and  sale  thereof.  The  expenses  incurred  in 

advertising  (if  advertised)  shall  be  a  lien  upon  such  freight  in  a  ratable 

proportion,  according  to  the  number  of  articles,  packages  or  parcels,  if 

more  than  one. 

1932  Code,  §  7214;  Civ.  C.  '22,  §  3928;  Civ.  C.  '12,  §  2610;  Civ.  C.  '02,  §  1735;  G.  S. 
1663;  R.  S.   1444;  1887  (19)  858;  1913  (28)  140. 

§  7215.  May  sell  unclaimed  freight. — Any  railroad,  steamboat,  express  or 
transportation  company  which  shall  have  had  unclaimed  freight,  not  per- 
ishable, in  its  possession  for  a  period  of  sixty  (60)  days  may,  after  having 
given  the  consignor  and  consignee,  when  known,  written  notice,  by  United 
States  mail  or  otherwise,  of  its  intention  so  to  do,  proceed  to  sell  the  same 
at  public  sale  at  such  point  as  it  may  deem  to  the  best  interests  of  all  parties 
concerned,  and  out  of  the  proceeds  may  retain  the  charges  of  transporta- 
tion, storage  and  demurrage  on  such  freight  and  all  lawful  charges  assessed 
against  the  same,  as  well  as  the  expenses  of  advertising  (when  it  has  been 
advertised)  and  sale  thereof.  The  expenses  incurred  in  advertising  (if  ad- 
vertised) shall  be  a  lien  upon  such  freight  in  a  ratable  proportion,  accord- 
ing to  the  number  of  articles,  packages  or  parcels,  if  more  than  one. 

1932  Code,  §  7215;  Civ.  C.  '22,  §  3929;  Civ.  C.  '12,  §  2611;  Civ.  C.  '02,  §  1736;  G.  S. 
1664;  R.  S.  1445;  1887  (19)  858;  1913  (28)  140. 

§  72 16.  Perishable  freight. — In  case  such  refused  or  unclaimed  freight 
shall  be  in  its  nature  perishable,  then  in  order  to  protect  the  interests  of 
all  concerned,  the  same  may  be  sold  as  soon  as  it  can  be.  The  proceeds  of 
such  sale  shall  be  applied  to  the  charges  of  transportation,  storage  and  de- 
murrage, on  such  freight  and  all  other  lawful  charges  assessed  against  the 
same,  as  well  as  any  legitimate  expense  connected  with  the  sale  thereof, 
and  the  balance  shall  be  accounted  to  the  rightful  owner,  upon  satisfactory 
proof  of  ownership. 

1932  Code,  §  7216;  Civ.  C.  '22,  §  3930;  913  (28)  140. 

§  7217.  Livestock. — In  case  such  refused  or  unclaimed  freight  is  livestock, 
then,  in  order  to  protect  the  interests  of  all  concerned,  the  same  may  be  sold 
after  ten  (10)  days'  notice  in  writing  to  the  consignor  and  the  consignee, 
when  known,  by  United  States  mail  or  otherwise.  The  proceeds  of  such 
sale  shall  be  applied  to  the  charges  of  transportation,  demurrage,  and  to 
the  expenses  incurred  in  caring  for  such  livestock  and  all  other  lawful 
charges  assessed  against  the  same,  as  well  as  any  legitimate  expense  con- 
nected with  the  sale  thereof,  and  the  balance  shall  be  accounted  for  to  the 
rightful  owner  upon  satisfactory  proof  of  ownership. 
1932  Code,  §  7217;  Civ.  C.  '22,  §  3931;  1913  (28)  140. 

§  7218.  Carriers  to  keep  records. — Such  railroad,  steamboat,  express  or 
transportation  company  shall  keep  books  of  record  of  all  such  sales  as 
aforesaid,  containing  copies  of  such  notices,  proofs  of  advertisements  and 
postings,  where  required  to  be  made,  affidavit  of  sale,  with  the  amount 
thereof,  the  total  amount  of  charges  against  such  freight,  and  the  amount 
held  for  the  owner,  which  books  shall  be  open  for  inspection  by  claimants, 
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at  the  principal  office  of  said  company,  and  at  the  office  where  sale  was 
made,  and  at  any  time  within  five  years  thereafter  shall  refund  any  sur- 
plus, so  retained,  to  the  owner  of  such  freight,  his  heirs  or  assigns,  on  satis- 
factory proof  of  such  ownership;  if  no  person  shall  claim  such  surplus 
within  five  (5)  years,  said  surplus  shall  be  paid  into  the  State  treasury. 

1932  Code,  §  7218;  Civ.  C.  '22,  §  3932;  Civ.  C.  '12,  §  2613;  Civ.  C.  '02,  §  1738;  G.  S. 
1666;  R.  S.  1446;  1887  (19)  858;  1913  (28)  140. 

§  7219.  Sell  property  for  repairs  or  storage  for  charges  due. — It  shall  be 
lawful  for  any  garage  man  or  storage  proprietor,  owner  and  operator 
of  any  storage  place  or  any  garage  or  repair  shops  of  whatever  kind 
or  repairmen  who  shall  make  repairs  upon  any  article  under  contract 
for  the  same  or  furnish  any  material  for  such  repairs,  in  this  State,  when 
property  may  be  left  at  his  shop  for  repairs  or  storage,  to  sell  the  same  at 
public  outcry  to  the  highest  bidder  after  the  expiration  of  sixty  days  from 
written  notice  to  the  owner  of  the  property,  that  said  repairs  have  been 
completed,  or  storage  charges  are  due,  and  the  same  shall  be  sold  by  any 
magistrate  of  the  county  in  which  the  work  was  done;  or  vehicle  or  thing 
was  stored:  provided,  that  the  said  magistrate  shall,  before  selling  such 
property,  advertise  the  same  for  at  least  fifteen  days  by  posting  a  notice  in 
three  public  places  in  his  township.  And  he  shall,  after  deducting  all  proper 
costs  and  commissions,  pay  to  the  claimant  the  money  due  to  him,  taking 
his  receipts  for  the  same,  after  which  he  shall  deposit  the  said  receipt,  as 
well  as  the  items  of  costs  and  commissions,  with  the  remainder  of  the  mon- 
ey or  proceeds  of  the  sale,  in  the  office  of  the  clerk  of  the  court,  subject  to 
the  order  of  the  owner  thereof,  or  his  legal  representatives.  The  magistrate 
who  shall  sell  such  property  shall  be  entitled  to  receive  the  same  commis- 
sions as  are  now  allowed  by  law  for  the  sale  of  personal  property  by  con- 
stables. Provided,  that  when  the  value  of  the  property  repaired  or  stored 
shall  not  exceed  ten  ($10.00)  dollars  in  value,  then  the  storage  owner  or 
operator  or  repairman  may  sell  the  same  at  public  outcry  to  the  highest 
bidder  after  sixty  days'  written  notice  a  description  of  the  article  repaired 
and  the  cost  thereof  to  be  offered  for  sale  and  sold  to  the  highest  bidder 
therefor  for  cash,  at  the  shop  at  which  the  repairs  were  made  at  ten  o'clock 
a.  m.  on  the  first  Monday  of  the  month  thereafter  (at  least  60  days  after  the 
written  notice) ,  and  at  the  same  time  said  written  notice  also  to  advertise 
said  sale  in  a  prominent  place  in  the  shop,  on  the  county  bulletin  board  at 
the  court  house  and  some  other  public  place;  and  that  the  true  result  of  such 
sale  be  forthwith  made  to  the  original  owner  of  the  article  so  sold  to  the  last 
known  address  of  the  owner  of  said  property. 

1932  Code,  §  7219;  Civ.  C.  '22,  §  3933;  Civ.  C.  '12,  §  2614;  Civ.  C.  '02,  §  1739;  G.  S. 
1667;  R.  S.  1447;  1875  (15)  878;  1912  (27)  624;  1922  (32)  935;  1925  (34)  207;  1933  (38) 
221;  1941   (42)  61. 

See    generally,    Nesbitt    Auto    Co.    v.  trailer,  at  night,  from  blacksmith's  place 

Whitlock,  113  S.  C.  519,  101  S.  E.  822.  of    business    without    blacksmith's    con- 

Surreptious      removal      without     con-  sent,    blacksmith   was    entitled    to    have 

sent. — Where  owner   of   tank-trailer   de-  the  trailer  restored  to  his  possession  for 

livered   the  trailer   to   blacksmith   to  be  purpose    of   enforcing    his    lien   thereon, 

repaired,   blacksmith  refused  to  surren-  Bouknight   v.   Headden,    188   S.   C.    300, 

der    possession    of   trailer   until   repairs  199  S.  E.  315. 
were    paid    for,    and    owner    removed 

§  7221.  Laundries,  dyers,  dry  cleaners,  and  retail  stores  advertise  and  sell 
property  serviced  if  not  called  for  within  120  days  and  charges  paid. — When 
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any  personal  property  shall  have  been  left  at  any  laundry,  dyer,  dry  clean- 
ing establishment,  or  retail  store  for  the  purpose  of  storage,  cleaning,  dry 
cleaning,  dyeing,  or  washing,  alteration  or  repairs,  and  is  not  called  for 
within  a  period  of  one  hundred  and  twenty  (120)  days  thereafter  and 
charges  paid  in  full,  said  dyer,  laundry,  dry  cleaning  establisment  or  retail 
store  shall  have  the  right  to  sell  the  same  after  having  advertised  the  time 
and  place  of  said  sale  by  posting  a  notice  thereof  in  writing  at  least  fifteen 

(15)  days  before  such  sale  in  three  public  places  in  the  county  in  which 
said  personal  property  is  found,  one  of  which  shall  be  the  court  house  door, 
or  shall  publish  the  same  at  least  two  (2)  weeks  in  a  newspaper  published 
in  the  county  in  which  the  goods  are  located;  provided,  that  notice  shall 
first  have  been  sent  by  registered  mail,  with  return  receipt  requested,  to  the 
last  known  address  of  the  person,  his  agent  or  employee  leaving  the  same. 
The  advertisement  shall  also  contain  the  amount  due,  the  name  of  the  owner 

(if  not  known,  such  fact  shall  be  stated)   and  a  brief  description  of  the 
property. 
1939  (41)  125. 

§  7222.     Liability  of  proprietors  of  hotels,   inns,   and  boarding   houses. — 

Whenever  and  so  long  as  the  proprietor  or  proprietors  of  any  hotel,  inn, 
or  boarding  house  shall  post  and  keep  posted  in  a  conspicuous  manner,  in 
the  room  occupied  by  any  guest  a  notice  requiring  such  guest  to  bolt  the 
door  of  such  room,  or  on  leaving  his  room  to  lock  the  door  and  leave  the 
keys  at  the  office,  and  also  to  deposit  such  money  and  jewels  as  are  not  ordi- 
narily carried  upon  the  person,  in  the  office  safe,  and  such  guest  shall  neglect 
to  comply  with  the  requirements  of  such  notice,  the  proprietor  or  proprie- 
tors of  such  hotel,  inn,  or  boarding  house  shall  not  be  liable  for  the  loss  of 
the  baggage  of  such  guests  which  may  be  lost  or  stolen  from  said  room,  or 
for  the  loss  of  such  money  and  jewels  not  deposited  in  such  safe:  provided, 
that  this  section  shall  not  apply  to  cases  in  which  the  proprietor  or  proprie- 
tors of  such  hotel,  inn,  or  boarding  house  have  by  their  own  negligence 
contributed  to  such  loss. 

1932  Code,  §  7222;  Civ.  C.  '22,  §  3935;  Civ.  C.  '12,  §  2616;  Civ.  C.  '02,  §  1741;  1888 
(22)  9. 

§  7223.     Rights  of  innkeepers  extended  to  keepers  of  boarding  houses. 

(1)  Enforcement  of  claims. — Keepers  of  boarding  houses  shall  have  the 
same  rights  and  remedies  for  enforcing  and  collecting  claims  for  board 
as  are  allowed  by  law  to  innkeepers  or  hotel  keepers. 

(2)  Misdemeanor  to  defraud  hotel  or  innkeepers. — Any  person  who  shall 
at  any  hotel,  inn  or  boarding  house  order  and  receive,  or  caused  to  be  fur- 
nished, any  food  or  accommodation,  with  intent  to  defraud  the  owner  or 
proprietor  of  such  hotel,  inn  or  boarding  house  out  of  the  value  or  price  of 
such  food  or  accommodation;  and  any  person  who  shall  obtain  credit  at 
any  hotel,  inn  or  boarding  house  by  the  use  of  any  false  pretense  or  device, 
or  by  fraudulently  depositing  at  such  hotel,  inn  or  boarding  house  any 
baggage  or  property  of  less  value  than  the  amount  of  such  credit  or  of  the 
bill  by  such  person  incurred,  unless  credit  be  given  by  express  agreement; 
and  any  person  who,  after  obtaining  credit  or  accommodation  at  any  hotel, 
inn  or  boarding  house,  shall  surreptitiously  remove  his  or  her  baggage  or 
property  therefrom,  shall  be  deemed  guilty  of  a  misdemeanor. 
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(3)  Fraudulent  representations  prima  facie  evidence  of  guilt. — Proof  that 
lodging,  food  or  other  accommodation  was  obtained  by  false  pretense,  or 
by  false  or  fictitious  show  or  pretense  of  baggage,  or  that  the  party  refused 
to  pay  for  such  food,  lodging  or  accommodation  on  demand,  or  that  he 
absconded  without  paying  or  offering  to  pay  for  such  food,  lodging  or  other 
accommodation,  or  that  he  surreptitiously  removed  or  attempted  to  remove 
his  or  her  baggage,  shall  be  prima  facie  proof  of  the  fraudulent  intent 
mentioned  in  the  second  paragraph  of  this  section. 

(4)  Innkeeper  may  sell  at  public  auction  baggage  in  case  of  default. — 
At  any  time  after  the  expiration  of  ten  days  after  the  person  incurring  the 
debt  or  obligation  has  left  the  hotel,  inn  or  boarding  house,  and  the  debt  or 
obligation  being  still  due  and  unpaid,  the  owner  or  proprietor  of  said  hotel, 
inn  or  boarding  house  may  sell,  at  public  auction,  for  cash,  at  hotel  or  board- 
ing house  office,  any  or  all  baggage  or  property  left  at  said  hotel,  inn  or 
boarding  house,  to  satisfy  said  debt  or  obligation  without  any  process  at 
law  or  equity:  provided,  that  said  sale  shall  be  advertised  by  written  or 
printed  posters  at  three  public  places  in  the  vicinity  for  at  least  ten  days 
before  said  sale. 

1932  Code,  §  7223;  Civ.  C.  '22,  §  3936;  Civ.  C.  '12,  §  2617;  1902  (23)  1021;  1908  (25) 
1085. 
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Amendments  of  charters.  7234 

Charters  perpetual. 
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1.    Municipalities    incorporated    un-       7238. 
der  the  general  law  and  classi-      7239. 
fied    to    population    may    enter 
next  highest  class.  7240. 

and    7231.    Extension    of   corporate      7241. 
limits.  7241- 

Decreasing  corporate  limits. 
Police  power. 


thru  7236.  Regulations  of  hotels  and 

restaurants. 
Segregation  of  races. 
Town  and  city  councils. 
Salary  of  mayor  or  intendant  after 

reincorporation. 
License  for  sale  of  meats. 
Marketing  farm  products. 
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cense tax  on  fire  insurance  com- 
panies or  agents  except  on  per- 
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centage  of  premiums  collected 
— amount. 

7241-2.  Carriers  of  passengers,  etc.,  sub- 
ject to  license  only  in  munici- 
pality where  principal  place  of 
business  located. 

7241-3.  Municipal  license  on  railroads 
limited. 

7242.  Contract    of    officer    with    munici- 

pality. 

7243.  Publication    of    receipts    and    dis- 

bursements. 
7259  thru  7264.  Inspection  of  buildings. 

7265.  Levy  of  taxes. 

7266.  Collecting  taxes  in  installments. 

7266-1.  Real  estate  sold  by  municipali- 
ties for  taxes  may  be  redeemed 
in  one  year. 

7267.  Forfeited  land  commissions. 

7268.  Application  of  special  tax  to  other 

purposes. 

7269.  Franchise  for  lights  and  water. 

7270.  Municipal  golf  courses. 

7272  thru  7276.  Municipal  ice  plants. 

7277.  Disposal  of  light  or  water  plants. 

7278.  Waterworks,     lighting     plant     and 

sewerage  system. 

7279.  Proceeds  of  sale  of  public  utilities. 

7280.  Waterworks  and  electric  plants. 
7281  thru  7283.  Commissioners  of  public 

works. 
7374  thru  7377.  Assessment  on  abutting 
property. 

7378.  Sale,  etc.,  of  certificate  of  indebted- 

ness. 

7379.  Transfer  of  property  under  lien. 
7380  thru    7382.    Elections   as   to   assess- 
ment on  abutting  property. 

7383.  Review  by  towns  of  plans  of  state 

highway  department. 

7384.  Liability  for  property  damage. 

7385.  License  tax  on  carriers. 
7284.  Taxes  for  interest  on  bonds. 

7285  thru  7292.  Sinking  fund  commission 

of  Greenville. 
7293  thru  7294.  Purchase  of  lands,  etc., 

for  municipal  purposes. 
7295  and  7296.  Sewerage  commission. 

7297.  Condemnation  proceedings. 

7298.  Fees   and   expenses   in   condemna- 

tion proceedings. 

7299.  Use   of   streets   for   sewerage    sys- 


tem. 

7300.  Furnishing   light  or   water  beyond 

limits. 

7301.  Drains  for  surface  water. 

7302  thru  7306.  Condemnation  for  water 
system. 

7307.  Purchase  of  land. 

7308.  Condemnation    on    owner's  refusal 

to  sell. 

7309.  Condemnation  for  cemetery. 

7310.  Fire  alarm  boxes  in  hospitals  and 

schools. 

7311.  Valuation  of  land. 

7312.  Appeal  from  valuation. 

7313.  Execution  of  deed. 

7314  thru  7317.  Condemnation  procedure. 
7318.  Ownership  of  property. 
7319  thru  7326.  Issue  of  bonds. 
7327  and   7328.   Election   as   to   issue   of 
bonds. 

7329.  Tax  for  bond  retirement. 

7330.  Bonds  to  fund  past  indebtedness. 

7331.  Certificate    of    stock    for    coupon 

bond. 

7332  thru  7342.  Supervision  as  to  pay- 
ment of  bond  issues. 

7343  and  7344.  Bonds  payable  serially. 

7345.  Damages  for  street  defects. 

7346.  Laying  pipes  for  water  system. 
7347  thru  7357.  Public  libraries. 

7358.  Greenville  County  library. 

7359.  Operation  of  rock  quarries. 

7360  thru  7364.  Ordinances  requiring  vac- 
cination. 

7365.  Arrest  outside  corporate  limits. 

7366.  Weighing  on  public  scales. 

7367.  Purchase  of  land  for  streets. 

7368  thru  7372.  Procedure  on  owner's  re- 
fusal to  sell. 

7373.  License  tax  in  cities  over  40,000. 

7386.  Recreation  boards  in  cities  between 
35.000  and  45,000. 

7387  and  7388.  Parks  outside  limits. 

7389.  Subdivisions  near  cities. 

7390  thru  7398.  Zoning  ordinances. 

7399.  Territorial  limits  of  Monck's  Cor- 

ner. 

7400.  Recorder  for  Bennettsville. 

7401.  Annexation  of  territory  to  Colum- 

bia. 
7280-1.  Acquire  and  operate  waterworks 
on  favorable  election  thereof. 


§  7224.  How  city  and  town  charters  may  be  amended. — The  charter  arti- 
cles of  incorporation  of  any  city  or  town  in  this  State,  whether  such  city  or 
town  was  originally  incorporated  by  act  of  the  General  Assembly  or  under 
the  general  law  by  the  secretary  of  state,  may  be  amended  in  any  particu- 
lar, not  inconsistent  with  the  Constitution  and  laws  of  the  State,  in  the  fol- 
lowing manner:  A  petition  shall  first  be  submitted  to  the  town  or  city  coun- 
cil by  a  majority  of  the  freeholders  of  such  town  or  city  praying  that  an 
election  be  ordered  to  ascertain  whether  such  amendment  or  amendments 
ought  to  be  made  or  not;  whereupon  the  said  council  shall  order  an  elec- 
tion, after  not  less  than  ten  days'  public  advertisement.  At  such  election 
each  amendment  shall  be  voted  upon  separately,  and  the  tickets  or  ballots 
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shall  be  prescribed  by  the  said  council  in  such  ways  as  to  plainly  express 
the  will  of  the  voter  as  to  each  question  submitted.  At  such  election  the 
qualified  electors  of  the  municipality  shall  be  allowed  to  vote  on  the  ques- 
tion or  questions  of  the  proposed  amendment  or  amendments,  at  the  usual 
voting  places,  in  a  box  provided  for  the  purpose  at  each  voting  place.  If  a 
majority  of  the  votes  cast  be  ascertained  and  declared  to  be  in  favor  of  any 
or  all  of  the  proposed  amendments,  then  the  said  council  shall  publish  the 
result  of  said  election,  and  declare  the  adopted  amendment  or  amendments 
to  be  a  part  of  the  charter  of  incorporation  of  such  city  or  town,  plainly 
showing  the  reading  of  the  parts  involved  as  amended,  and  shall  forthwith 
file  with  the  secretary  of  state  a  copy  of  such  declaration;  whereupon  such 
adopted  and  declared  amendment  or  amendments  shall  stand  as  a  part  of 
the  charter  of  incorporation  of  such  city  or  town. 

1932  Code,  §  7224;  Civ.  C.  '22,  §  4379;  Civ.  C.  '12,  §  2985;  Civ.  C.  '02,  §  1996;  1899 
(23)  71. 

This  seclion   is  permissive  and   direc-  street   paving,   see   Blassingame   v.  Lau- 

iory,  and  has  no  effect  on  prior  existing  rens,  80  S.  C.  38,  61  S.  E.  96,  50  L.  R.  A. 

charters.   Hill  v.   City  Council,   59   S.   C.  (N.  S.)  953. 

396,  407,  38  S.  E.  11,  Ann.  Cas.  12D,  879,  See  generally.  Enterprise  Real  Estate 

24  A.  L.  R.  942.  Co.  v.  City  Council,  107  S.  C.  492,  93  S. 

As  to  action  on  contract  with  city  for  E.  184. 

§  7225.  Municipal  charters  perpetual. — All  municipal  charters  heretofore 
or  hereafter  issued  by  the  secretary  of  state,  and  also  all  municipal  cor- 
porations heretofore  created  by  acts  of  the  General  Assembly  of  this  State, 
shall  be,  and  are  hereby,  declared  to  be  perpetual:  provided,  that  nothing 
contained  in  this  section  shall  be  deemed  or  taken  to  prevent  the  General 
Assembly  from  amending  or  repealing  said  charters. 

1932  Code,  §  7225;  Civ.  C.  '22,  §  4380;  Civ.  C.  '12,  §  2986;  1904  (24)  500;  1918  (30)  778. 

§  7226.  How  municipal  charters  may  be  extended. — The  charters  or  arti- 
cles of  incorporation  of  any  city  or  town  in  this  State,  incorporated  or  char- 
tered under  a  general  law  by  the  secretary  of  state,  may  be  extended  in 
the  following  manner:  a  petition  shall  first  be  submitted  to  the  town  or 
city  council,  signed  by  a  majority  of  freeholders  who  are  citizens  of  said 
town  or  city,  setting  out  the  length  of  time  it  is  desired  to  extend  the  char- 
ter of  such  town  or  city,  and  praying  that  an  election  be  ordered  to  ascer- 
tain whether  such  extension  should  be  made  or  not;  whereupon  the  council 
of  such  town  or  city  shall  order  an  election  to  be  held  on  such  question, 
and  shall  appoint  managers  to  conduct  the  same. 

1932  Code,  §  7226;  Civ.  C.  '22,  4381;  Civ.  C.  '12,  §  2987;  1902  (23)  1043. 

§  7227.  Notice  of  election. — The  council  of  such  city  or  town  shall  give 
notice  of  such  election  by  publishing  the  same  for  twenty  consecutive 
days  in  the  newspapers  published  therein,  or,  if  there  be  no  such  news- 
papers, then  by  posting  in  not  less  than  three  public  places  within  the 
corporate  limits,  which  notice  shall  plainly  and  definitely  state  the  object 
of  such  election. 

1932  Code,  §  7227;  Civ.  C.  '22,  §  4382;  Civ.  C.  '12,  §  2988;  1902  (23)  1043. 

§  7228.  How  election  to  be  conducted. — The  polls  shall  be  opened  at  the 
usual  voting  precincts  in  such  town  or  city  from  8  o'clock  a.  m.  until  4 
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o'clock  p.  m.,  and  tickets  or  ballots  shall  be  prescribed  by  the  council  of 
such  city  or  town  on  which  shall  be  printed  or  written  the  words  "For  the 
Extension"  and  "Against  the  Extension,"  respectively,  so  as  to  plainly  ex- 
press the  will  of  the  voter.  At  such  election  the  qualified  electors  of  the 
municipality  shall  be  allowed  to  vote  on  the  question  of  such  extension  of 
the  charter. 

1932  Code,  §  7228;  Civ.  C.  '22,  §  4383;  Civ.  C.  '12,  §  2989;  1902  (23)  1043. 

§  7229.  Declaration  of  result  of  election — certificate  of  extension. — If  a  ma- 
jority of  the  votes  cast  be  ascertained  and  declared  to  be  in  favor  of  the 
proposed  extension  of  the  charter  of  such  town  or  city,  then  the  town  or 
city  council,  as  the  case  may  be,  shall  publish  the  result  of  such  election  and 
declare  the  charter  extended  for  the  time  mentioned  in  the  petition,  and 
shall  forthwith  file  with  the  secretary  of  state  a  copy  of  the  petition  and 
declaration  duly  signed  by  the  members  of  the  town  or  city  council  in 
their  official  capacity,  and  certified  to  as  being  correct  by  the  clerk  of  such 
town  or  city.  Whereupon  the  secretary  of  state  shall  issue  his  certificate 
to  the  council  of  such  city  or  town  declaring  the  charter  thereof  extended 
for  the  number  of  years  stated  in  the  petition  and  declaration:  provided, 
that  before  issuing  said  certificate  the  secretary  of  state  shall  require  the 
payment  of  the  fees  provided  by  law. 

1932  Code,  §  7229;  Civ.  C.  '22,  §  8384;  Civ.  C.  '12,  §  2990;  1902  (23)   1043. 

§  7229-1.  Municipalities  incorporated  under  the  general  law  and  classified 
according  to  population  may  enter  next  highest  class. 

(1)  Authorized. — When  any  city  or  town  in  this  State  now  or  hereafter 
incorporated  under  the  general  laws  of  the  State  and  classified  on  the  basis 
of  population  at  the  time  of  its  incorporation  thereunder,  which  thereafter 
has  attained,  or  shall  attain,  by  the  last  preceding  United  States  census 
heretofore  or  hereafter  made,  the  increase  in  population  requisite  for  eligi- 
bility in  the  next  highest  class  of  towns  and  cities  classified  by  law  ac- 
cording to  population,  shall  thereupon  automatically  enter  said  next  high- 
est class  and  become  incorporated  under  the  general  laws  of  the  State  ap- 
plicable to  other  towns  and  cities  in  such  next  highest  class,  with  all  the 
rights,  privileges  and  obligations  of  any  other  town  or  city  of  said  next 
highest  class. 

(2)  Effect  of  entry — officers  to  serve  out  their  terms — file  certificate  with 
secretary  of  state. — All  officers,  including  the  mayor,  intendant,  aldermen 
or  wardens,  in  office  at  the  time  of  the  entry  of  any  city  or  town  into  the 
next  highest  class  as  hereinabove  provided,  shall  continue  in  office  until  the 
expiration  of  their  respective  terms  for  which  they  were  elected  and  the 
next  succeeding  general  election  for  mayor  or  intendant  in  any  such  city  or 
town,  such  officers  shall  be  elected  as  any  such  city  or  town  may  be  en- 
titled to  under  the  law  governing  cities  and  towns  of  such  newly  entered 
class.  And  for  all  other  purposes  the  incorporation  of  any  such  city  or  town 
shall  be  deemed  complete  under  the  laws  governing  cities  and  towns  of 
such  newly  entered  class  upon  the  mayor  or  intendant  filing  with  the  secre- 
tary of  state  a  certificate  setting  forth  that  said  city  or  town  was  thereto- 
fore incorporated  under  the  general  laws  of  the  State  applicable  to  cities 
and  towns  of  its  then  population  and  that  by  the  last  preceding  United 
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States  census  the  population  of  such  city  or  town  makes  it  eligible  to  such 
next  highest  class. 
1932  (37)  1181. 

See  §§  7659  and  7660,  which  provide  operating  under  the  commission  form  of 
for  entry  into  next  highest  class  by  cities  government. 

§  7230.     How  the  corporate  limits  of  cities  and  towns  may  be  extended. — 

Any  town  or  city  council  shall  have  power  to  extend  the  corporate  limits 
of  said  city  or  town  in  the  following  manner:  a  petition  shall  first  be  sub- 
mitted to  said  council  by  a  majority  of  the  freeholders  of  the  territory 
which  it  is  proposed  to  annex,  praying  that  an  election  be  ordered  to  see 
if  such  territory  shall  be  included  in  said  town.  The  said  town  council  shall 
order  an  election  after  not  less  than  ten  days'  public  advertisement.  At 
such  election  the  qualified  voters  of  the  municipality  shall  vote  at  the 
usual  voting  precincts  thereof  in  a  box  provided  for  that  purpose,  and  the 
qualified  electors  of  the  territory  proposed  to  be  annexed  shall  vote  in  a 
separate  box  to  be  provided  for  that  purpose  within  the  territory  pro- 
posed to  be  annexed.  If  a  majority  of  the  votes  cast  by  the  qualified  electors 
of  the  town  and  of  the  territory  proposed  to  be  annexed,  each  aggregated 
separately,  shall  be  each  in  favor  of  annexation,  or  if  neither  give  a  ma- 
jority against  annexation,  then  the  council  shall  publish  the  result  of  said 
election  and  declare  the  annexed  territory  a  part  of  said  town:  provided, 
however,  that  if  the  property  sought  to  be  annexed  belongs  to  a  corpora- 
tion only,  it  may  be  annexed  on  the  petition  of  the  stockholders  of  said 
corporation.  Any  town  increasing  its  territory  shall  file  a  notice  with  the 
secretary  of  state  describing  its  new  boundaries. 

.1932  Code,  §  7230;  Civ.  C.  '22,  §  4385;  Civ.  C.  '12,  §  2991;  Civ.  C  '02,  §  1997;  1396 
(22)  82;  1897  (22)  459;  1901  (23)  658. 

Election  held  hereunder  is  controlled  tion  not   signed   by   a  majority  of  free 

by  art.  2,  §  2  of  the  Constitution,  Gun-  holders    in    the    territory    annexed    was 

ter  v.  Gayden,  84  S.  C.  48,  49,  65  S.  E.  unconstitutional    as    special    legislation. 

948.  Lancaster    et    al.    v.    Town    Council    of 

An  act  of  General  Assembly  confirm-  Brookland,  160  S.  C.  150,  158  S.  E.  233. 
ing  town  annexation  election  on  a  peti- 

§  7231.     Extension  of  corporate  limits  of  cities  and  towns  by  consolidation. 

—Whenever  it  is  proposed  to  extend  the  corporate  limits  of  any  city  or 
town  in  this  State  so  as  to  include  any  adjacent  territory  under  the  pro- 
visions of  section  7230,  whether  the  said  adjacent  territory  be  in  whole  or 
in  part  in  incorporated  municipality,  it  shall  be  lawful  for  said  city  or  town 
and  such  adjacent  territory  to  stipulate  and  agree  upon  terms  of  consoli- 
dation, and  such  stipulations  shall  become  a  binding  contract  upon  the 
city  or  town  when  enlarged:  provided,  that  such  stipulations  shall  be 
printed  in  full,  or  fully  identified  by  reference  to  some  easily  accessible 
publication  thereof  in  full,  on  a  majority  of  the  affirmative  votes  cast  at 
the  election  held  under  the  requirements  of  the  preceding  section,  both 
in  the  city  or  town  seeking  enlargement  and  in  the  territory  or  portion  of 
territory  so  included  as  a  result  of  such  election. 

1932  Code,  §  7231;  Civ.  C.  '22,  §  4386;  Civ.  C.  '12,  §  2992;  1911  (27)  22. 

§  7232.     Corporate  limits. 

(1)  How  limits  reduced. — Any  town  or  city  may  reduce  its  corporate  lim- 
its in  the  following  manner:  whenever  a  petition  is  presented  to  the  town 
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council  signed  by  a  majority  of  the  resident  freeholders  of  said  town  asking 
for  a  reduction  of  the  corporate  limits  of  said  town,  then  said  council  shall 
order  an  election  after  not  less  than  ten  days'  public  advertisement;  such 
advertisement  shall  describe  the  territory  that  is  proposed  to  be  cut  off.  At 
such  election,  should  a  majority  of  the  qualified  electors  vote  in  favor  of  the 
release  of  the  territory,  then  said  council  shall  issue  an  ordinance  declaring 
the  territory  no  longer  a  portion  of  said  town,  and  shall  so  notify  the  sec- 
retary of  state,  furnishing  him  at  the  same  time  with  the  new  boundaries 
of  said  town. 

(2)  Extension  of  limiis  to  include  cemeteries. — Any  town  or  city  may 
extend  its  corporate  limits  so  as  to  include  any  or  all  cemeteries  adjoining 
said  town  or  city,  for  the  purposes  only  of  police  and  sanitary  measures, 
by  the  pasasge  of  "an  ordinance"  declaring  them  to  be  a  portion  of  said 
town  or  city;  but  the  inclusion  of  said  cemeteries  does  not  convey  to  the 
city  or  town  the  right  to  tax  them  in  any  manner  whatsoever. 

1932  Code,  §  7232;  Civ.  C.  '22,  §  4387;  Civ.  C.  '12,  §  2993;  Civ.  C.  '02,  §  1998;  1896 
(22)  82;  1897   (22)  459;  1901  (23)  658. 

See  generally,  Beattie  v.  City  Council,  113  S.  C.  541,  102  S.  E.  751. 

§  7233.  Enact  rules  or  ordinances  for  police  government. — The  city  coun- 
cils and  town  councils  of  the  cities  and  towns  of  the  State  shall,  in  addi- 
tion to  the  powers  conferred  by  their  respective  charters,  have  power  and 
authority  to  make,  ordain  and  establish  all  such  rules,  by-laws,  regulations 
and  ordinances  respecting  the  roads,  streets,  markets,  police,  health  and 
order  of  said  cities  and  towns,  or  respecting  any  subject  as  shall  appear  to 
them  necessary  and  proper  for  the  security,  welfare  and  convenience  of 
such  cities  and  towns,  or  for  preserving  health,  peace,  order  and  good 
government  within  the  same.  And  the  said  city  or  town  councils  may  fix 
fines  and  penalties  for  the  violation  thereof,  not  exceeding  one  hundred 
dollars  fine  or  thirty  days  imprisonment:  provided,  that  such  rules,  by-laws 
and  ordinances  shall  not  be  inconsistent  with  the  laws  of  this  State:  pro- 
vided, further,  that  nothing  herein  contained  shall  be  construed  to  repeal 
the  law  establishing  local  boards  of  health. 

1932  Code,  §  7233;  Civ.  C.  '22,  §  4388;  Civ.  C.  '12,  §  2994;  Civ.  C.  '02,  §  1999;  1898 
(22)  820. 

Power   of  Municipalities. — Municipali-  ures.  McCoy  v.  Town  of  York  et  al.,  193 

ties  have  only  powers  as  are  expressly  S.  C.  390,  8  S.  E.  (2d)  905. 

granted  by  the  Legislature  or  are  neces-  Regulation  of  public  pool  rooms. — An 

sarily    implied    from    those    so    granted.  ordinance   prohibiting   maintenance   and 

Blake  v.  Walker,  23  S.  C.  517;  Southern  operation   of   public    pool   rooms   within 

Fruit  Co.,  Inc.,  v.  Porter,  et  al,  188  S.  C.  the  city  limits  is  within  the  police  power 

422;  199  S.  E.  537.  of  the  city,  under  this  section;  such  ordi- 

A  municipality  is  powerless  to  prohib-  nance  not  conflicting  with  statute  licens- 

it   that  which  the   State  authorizes,  di-  ing    and    regulating    pool    and    billiard 

rects,    or    requires,    and    an    ordinance  rooms  outside  of  incorporated  cities  and 

which  is  repugnant  to  the  Constitution  towns.  Clegg  v.  Spartanburg,   132  S.  C. 

or  genera]  laws  of  the  State  is  void,  un-  182,  128  S.  E.  36. 

der  this  section.  Law  v.  Spartanburg,  148  An    act    to   regulate    the    operation    of 

S.  C.  229,  146  S.  E.  12.  pool  rooms  is  not  invalid  as  unauthor- 

A  municipality  may  provide  that  the  ized  delegation  of  sovereign  powers  of 

same  act  which  is  contrary  to  statute  is  State.  Fowler  v.  Anderson,  131  S.  C.  471, 

an  offense  against  its  ordinance.  Ander-  128  S.  E.  410. 

son  v.  Seligman,  85  S.  C.  16,  18,  67  S.  E.  Livery   stables. — This   section   author- 

13.  izes  an  ordinance  requiring  a  license  to 

The  exercise  of  police  power  by  mu-  open   and  conduct  a   livery  stable  at  a 

nicipalities  is  subject  to  limitations,  and  new  location,  and  providing  that,  in  con- 

the  exercise  of  the  power  should  extend  sidering    an    application    for    a    license, 

only  to  reasonable  and  necessary  meas-  proximity   to  populous  residence  neigh- 


Page  223 


General  Provisions 


§  7233 


borhoods,  etc.,  shall  be  considered.  Doug- 
las v.  City  Council,  92  S.  C.  374;  75  S.  E. 
687;  49  L.  R.  A.  (N.  S.)  958,  Ann.  Cas. 
13B,  894,  Ann.  Cas.  16B,  503,  Ann.  Cas. 
17B,  834. 

Regulation  and  inspection  of  trucks. — 
Under  this  statute,  ordinance  providing 
for  graduated  license  upon  trucks  and 
requiring  police  inspection  of  trucks  and 
providing  that  funds  derived  from  such 
licenses  should  be  kept  for  construction 
and  maintenance  of  streets  was  invalid 
where  primary  purpose  of  license  tax 
was  for  revenue  for  the  maintenance 
and  repair  of  streets  and  not  for  the  safe- 
ty, health,  moral  and  general  welfare  of 
the  public.  Southern  Fruit  Co.,  Inc.,  et 
al.  v.  Porter,  et  al.,  188  S.  C.  422,  199 
S.  E.  537. 

Ordinance  restricting  delivery  of  pe- 
troleum products  to  any  retail  gasoline 
filling  station  by  trucks  having  capacity 
of  more  than  1,250  gallons,  divided  into 
compartments  each  containing  not  more 
than  350  gallons,  and  prohibiting  the 
parking  of  any  vehicle,  loaded  or  empty, 
used  for  transportation  of  petroleum 
products  upon  the  streets  of  the  munici- 
pality was  unreasonable  and  arbitrary 
and  violated  constitutional  right  of  the 
sole  filling  station  operator,  who  would 
suffer  from  enforcement  of  the  ordi- 
nance, to  engage  in  lawful  business.  Mc- 
Coy v.  Town  of  York,  et  al.,  193  S.  C. 
390,  8  S.  E.   (2d)   905. 

Regulations  of  locomotives,  trains,  etc. 
— Ordinance  passed  by  municipality  pro- 
hibiting the  blowing  of  locomotive  whis- 
tle within  municipality  held  valid  and 
not  inconsistent  with  section  8335  which 
provides  that  bell  shall  be  rung  or  whis- 
tle sounded  on  locomotive  when  ap- 
proaching and  crossing  certain  places. 
McAbee  v.  Southern  Ry.  Co.,  166  S.  C, 
166,  164  S.  E.,  444. 

Lighting  of  public  streets  and  build- 
ings.— Under  this  section  a  city  council 
may  provide  for  the  lighting  of  the  pub- 
lic streets  and  buildings  and  order  an 
election  to  ascertain  the  wishes  of  the 
qualified  electors  in  regard  to  such  im- 
provement, as  the  Constitution  requires. 
Fowler  v.  Town  Council,  90  S.  C.  352,  73 
S.   E.   626. 

Parking  meters. — The  city  of  Colum- 
bia in  exercise  of  its  charter  power,  and 
power  granted  by  statute,  was  author- 
ized to  enter  into  contract  for  purchase 
of  parking  meters  and  to  install  park- 
ing meter  system.  Owens  v.  Owens, 
Mayor,  et  al.,"  193  S.  C.  261,  8  S.  E.  (2d) 
339! 

Sales  at  public  auction.  —  Power  to 
iegulate  sale  of  merchandise  at  public 
auction  is  not  one  of  incidents  to  mu- 
nicipal corporation  under  this  section 
and  such  powers  can  be  exercised  only 
when  conferred  by  Legislature.  Miller  v. 
Greenville,  134  S.  C.  314,  132  S.  E.  591, 
46  A.  L.  R.  155. 

Church  as  a  nuisance. — The  city  of  Co- 
lumbia did  not  have  power  to  declare  a 


particular  church  a  nuisance,  and  to 
abate  the  nuisance  by  ordering  the 
church  to  be  closed,  without  giving 
church  members  opportunity  to  be  heard 
in  the  first  instance  on  whether  church 
was  a  nuisance,  and  without  acting  pur- 
suant to  general  ordinance.  Morison  et 
al.,  v.  Rawlison,  Chief  of  Police,  et  al., 
193  S.  C.  25,  7  S.  E.  (2d)  635. 

A  city's  power  to  declare  what  shall 
be  a  nuisance  and  to  abate  it  is  not 
ordinarily  self-executing,  and  must  be 
exercised  only  in  accordance  with  ordi- 
nances or  by-laws  regularly  and  legally 
adopted,  applicable  alike  to  all  of  the 
class.  Ibid. 

A  declaration  by  a  municipal  corpo- 
ration that  a  thing  is  a  nuisance  is  not 
a  final  determination  of  the  question,  but 
is  subject  to  review  by  the  courts.  Ibid. 

Miscellaneous  references. — As  to  pow- 
er of  courts  to  pass  on  the  reasonable- 
ness of  ordinances,  see  Darlington  v. 
Ward,  48  S.  C.  570,  26  S.  E.  906,  38  L. 
R.  A.  326,  39  L.  R.  A.  (N.  S.)  267.  As  to 
ordinance  against  permitting  any  inclo- 
sure,  place  or  house  to  be  used  as  a 
place  for  gambling,  see  City  Council  v. 
Kemmis,  58  S.  C.  427,  36  S.  E.  727,  78 
Am.  St.  Rep.  272,  50  L.  R.  A.  725,  62 
L.  R.  A.  973,  1  L.  R.  A.  (N.  S.)  973,  17 
L.  R.  A.  (N.  S.)  66.  As  to  ordinances 
against  swine  running  at  large,  see  Ken- 
nedy v.  Sowden,  1  McM.  323,  326,  97  Am. 
Dec.  89,  90  Am.  St.  Rep.  216,  36  L.  R.  A. 
603,  39  L.  R.  A.  675,  22  L.  R.  A.  (N.  S.) 
1098;  Crosby  v.  Warren,  1  Rich.  385,  16 
Am.  Dec.  195,  97  Am.  Dec.  89,  90  Am. 
St.  Rep.  216,  36  L.  R.  A.  603,  39  L.  R.  A. 
675.  As  to  street  railways,  see  State  v. 
Sloan,  48  S.  C.  21,  25  S.  E.  898,  104  Am. 
St.  Rep.  650.  As  to  carrying  concealed 
weapons,  see  City  Council  v.  Leopard, 
61  S.  C.  99,  39  S.  E.  248,  1  L.  R.  A.  (N. 
S.)  384,  17  L.  R.  A.  (N.  S.)  54.  As  to  cul- 
tivation of  soil,  see  Summerville  v.  Press- 
ley  33  S.  C.  56,  11  S.  E.  545,  25  Am.  St. 
Rep.  885,  26  Am.  St.  Rep.  659,  47  Am.  St. 
Rep.  547,  8  L.  R.  A.  854,  14  L.  R.  A.  583, 
36  L.  R.  A.  602.  As  to  burial  grounds, 
see  Citv  Council  v.  Baptist  Church,  4 
Strob.  306,  34  Am.  Dec.  635,  35  Am.  Rep. 
703,  87  Am.  St.  Rep.  679,  38  L.  R.  A.  329, 

42  L.  R.  A.  730,  27  L.  R.  A.  (N.  S.)  261, 
Ann  Cas.  13D,  769.  As  to  rates  to  be 
charged  by  public  service  corporations, 
see  Charleston  Consol.  Ry.,  etc.,  Co.  v. 
City  Council,  92  S.  C.   127,  75  S.  E.  390, 

43  L.  R.  A.  (N.  S.)  995,  Ann.  Cas.  15D, 
473.  As  to  Sunday  observance,  see  City 
Council  v.  Benjamin,  2  Strob.  508,  49 
Am.  Dec.  608,  622,  35  Am.  Rep.  703,  58 
Am.  Rep.  775,  78  Am.  St.  Rep.  264,  22  L. 
R.  A.  721,  Ann.  Cas.  13E,  1228,  29  A.  L. 
R.  402;  Allen  v.  Adams,  66  S.  C.  344,  352, 

44  S.  E.  938.  As  to  bawdy  houses,  see 
State  v.  Williams,  11  S.  C.  288,  34  Am. 
Dec.  632,  642,  36  L.  R.  A.  593,  17  L.  R.  A. 
(N.  S.)  63,  31  L.  R.  A.  (N.  S.)  702,  Ann. 
Cas.  12C,  37.  As  to  keeping  liquors  in 
shops,  see  City  Council  v.  Heisembrittle, 
2  McM.  233,  35  Am.  Rep.  703,  36  L.  R.  A. 
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593,  17  L.  R.  A.  (N.  S.)  65,  26  L.  R.  A.  207,  Ward  v.  Town  of  Darlington,  183 
(N.  S.)  395,  2  A.  L.  R.  1089;  City  Council  S.  C.  263,  190  S.  E.  826.  As  to  "sanitary 
v.  Baptist  Church,  4  Strob.  306,  34  Am.  tax"  sec  Town  of  Marion  v.  Baxley,  192 
Dec.  635,  35  Am.  Rep.  703,  87  Am.  St.  S.  C.  113,  5  S.  E.  (2d)  573.  As  to  opera- 
Rep.  679.  38  L.  R.  A.  329,  42  L.  R.  A.  730,  tion  of  barbecue  stand  see  Fincher  v. 
27  L.  R.  A.  (N.  S.)  261,  Ann.  Cas.  13D.  City  of  Union,  186  S.  C.  232,  196  S.  E.  1. 
769.  As  to  keeping  hogs  in  town,  see  See  generally,  Dillon  v.  Salleby,  96  S. 
Darlington  v.  Ward,  48  S.  C.  570.  26  S.  E.  C.  442,  81  S.  E.  153. 
906,  38  L.  R.  A.  326,  39  L.  R.  A.  (N.  S.) 

§  7234.  Regulate  hotels,  cafes,  eic. — Full  power  and  authority  is  hereby 
given  to  and  vested  in  all  towns  and  cities  in  this  State  to  provide  by  ordi- 
nances such  rules  and  regulations  regarding  the  conduct  and  operation  of 
markets,  hotels,  restaurants,  cafes  and  lunch  counters  therein,  so  as  to 
provide  for  the  public  health,  comfort  and  convenience;  and  when  such 
rules  and  regulations  have  been  established  to  provide  by  ordinance  for 
the  punishment  of  all  offenders  against  the  same,  within  the  limits  now 
provided  by  law:  provided,  that  should  there  be  a  board  of  health  in  such 
town  or  city,  its  approval  shall  first  be  obtained. 
1932  Code,  §  7234;  Civ.  C.  *22,  §  4389;  1917  (30)  46. 

§  7235.  Inspection — penalty  obstruct. — All  such  towns  and  cities  may,  by 
ordinance,  provide  for  the  inspection  of  all  such  places  by  some  competent 
person  appointed  by  the  mayor  or  intendant,  and  all  persons,  firms  or  cor- 
porations conducting  or  operating  such  places  shall  at  all  times  permit  and 
allow  inspections  to  be  made  of  their  premises  by  such  inspectors,  and 
any  person,  firm  or  corporation  who  shall  refuse  to  allow  such  inspection, 
or  who  shall  obstruct  any  officer  whose  duty  it  is  to  make  such  inspection 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
subject  to  such  penalties  as  such  towns  or  cities  may  impose  by  ordinance, 
not  exceeding  a  fine  of  one  hundred  dollars  ($100.00)  or  imprisonment  not 
exceeding  thirty  (30)  days. 

1932  Code,  §  7235;  Civ.  C.  '22,  §  4390;  Cr.  C.  '22,  §  298;  1917  (30)  46. 

§  7236.  Ordinances  to  be  obeyed — revocation  of  licenses. — All  persons, 
firms  and  corporations  within  the  meaning  of  7234  through  7236  shall  carry 
out  and  obey  all  ordinances  passed  or  enacted  by  any  town  or  city,  and 
upon  neglect  or  refusal  to  comply  therewith  shall  be  subject  to  the  pen- 
alties herein  provided:  provided,  that  such  towns  and  cities  shall  have  the 
power  to  deny  or  to  revoke  any  and  all  licenses  granted  to  conduct  such 
business  when,  in  the  judgment  of  the  mayor  or  intendant,  such  ordinances 
are  not  complied  with. 

1932  Code,  §  7236;  Civ.  C.  '22,  §  4391;  1917  (30)  46. 

§  7237.  Segregation  of  races. — Municipal  corporations  of  this  State  may 
provide  by  reasonable  and  suitable  ordinances  for  the  segregation  of  the 
races  in  their  respective  municipalities. 

1932  Code,  §  7237;  Civ.  C.  '22,  §  4392;  1915  (29)  180. 

§  7238.  Town  and  city  councils — how  elected. — In  all  towns  and  cities 
which  by  law  have  been  divided  into  wards  or  other  political  and  geogra- 
phical sections  the  town  or  city  councils  shall  be  composed  of  wardens  or 
aldermen  elected  from  each  ward  or  section  separately  by  the  electors  of 
such  ward,  and  not  by  the  electors  at  large  of  said  towns  or  cities,  and 
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the  mayors  or  intendants  shall  be  elected  at  large  by  a  direct  vote  of  the 
qualified  electors  of  such  city  or  town:  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  the  cities  of  Greenville,  Georgetown,  Sumter, 
Marion,  Summerville,  Charleston,  and  Fountain  Inn. 

1932  Code,  §  7238;  Civ.  C.  '22,  §  4393;  Civ.  C.  '12,  §  2995;  Civ.  C.  '02,  §  2000;  1896 
(22)  56;   1897   (22)  408;  1923  (33)  162. 

§  7239.  Salary  of  mayor  or  intendant  of  cities  and  towns. — The  salary  of 
the  mayor  or  intendant  of  any  city  or  town  in  the  State  of  South  Carolina 
shall  be  and  remain  the  same  after  any  such  city  or  town  shall  have  sur- 
rendered its  charter,  or  whose  charter  shall  have  expired,  and  such  city  or 
town  has  been  reincorporated  under  the  general  laws  of  the  State,  that  it 
was  prior  to  the  reincorporation  of  such  city  or  town,  whether  such  rein- 
corporation shall  have  taken  place  heretofore  or  shall  take  place  here- 
after, until  such  salary  shall  be  changed  by  law. 

1932  Code,  §  7239;  Civ.  C.  '22,  §  4394;  Civ.  C.  '12,  §  2996;  1909  (26)  148. 

§  7240.  Sale  of  fresh  meats. — No  city  or  town  council  shall  charge  any 
citizen  or  citizens  of  this  State  license  fees  for  the  right  to  sell  or  offer  for 
sale  fresh  beef,  pork,  mutton,  fish,  poultry  or  veal,  produced  or  grown  by 
the  vendor,  excepting  regular  butchers  who  shall  keep  a  regular  butcher's 
stall  or  market  house  inside  the  incorporate  limits  of  any  city  or  town  in 
which  license  may  be  required. 

Such  license  shall  not  give  the  holder  thereof  a  monopoly  of  the  sale  of 
the  articles  enumerated  above,  but  any  farmer  or  stock  raiser  may  sell  or 
offer  for  sale,  at  any  time,  beef,  mutton,  pork  or  veal  in  cities  or  towns 
granting  such  license  without  being  required  to  pay  any  fee  for  the  right 
so  to  do. 

1932  Code,  §  7240;  Civ.  C.  '22;  §  4395;  Civ.  C.  '12,  §  2997;  Civ.  C.  '02,  §  2001;  1896 
(22)  91. 

This  section  does  not  prevent  the  city  has  no  stall  therein,  a  license  fee.  City 
or  town  charging  a  regular  butcher  who  Council  v.  Roberts,  55  S.  C.  374,  33  S.  K. 
resides  outside  the  corporate  limits  and      456,   129  Am.   St.  Rep.  275. 

§  7241.  Farm  products  and  articles  market  without  license. — All  products 
of  the  farms  of  this  State  and  all  articles  of  clothing  or  wearing  apparel 
made  at  home  of  the  producer  may  be  sold  in  any  town  or  city  by  the  pro- 
ducer of  said  product  or  his  agent  without  said  producer  being  required  to 
pay  license  to  make  such  sale:  provided,  said  producer  or  agent  is  not  en- 
gaged in  selling  the  produce  or  products  of  other  persons. 

1932  Code,  §  7241;  Civ.  C.  '22,  §  4396;  Civ.  C.  '12,  §  2998;  1902  (23)  1039;  1931  (37) 
372. 

§  7241-1.  May  not  levy  license  tax  on  fire  insurance  companies  or  agents 
except  on  percentage  of  premiums  collected — amount. — No  municipality 
shall  charge  a  license  fee  to  fire  insurance  companies  or  their  agents  licensed 
by  the  insurance  commissioner  in  any  other  manner  than  on  a  percentage 
of  the  premiums  collected  in  such  municipality,  such  license  fee  not  to 
exceed  two  per  cent,  of  the  premiums  collected  in  such  municipality;  ex- 
cept in  cities  of  fifty  thousand  inhabitants  or  more,  where  not  exceeding 
five  per  cent,  may  be  charged. 

1932  Code,  §  7435;  Civ.  C.  '22,  §  4547;  1917  (30)  361. 
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§  7241-2.  Carriers  of  passengers,  etc.,  subject  to  license  only  in  municipal- 
ity where  principal  place  of  business  located. — Any  person,  firm  or  corpo- 
ration who  shall  have  paid  a  license  or  occupation  tax  in  the  city,  town 
or  county  where  their  principal  place  of  business  is  situated  for  the  pur- 
pose of  conducting  the  business  of  transporting  passengers  or  baggage  for 
hire  by  means  of  carriages,  hacks,  omnibuses,  drays  or  motor  vehicles,  shall 
be  exempt  from  the  payment  of  any  license  or  occupation,  or  license  tax 
in  any  other  county,  city  or  town,  to  which  or  from  which  the  said  passen- 
gers and  baggage  are  transported;  and  a  license  issued  by  or  an  occupa- 
tion tax  paid  to  any  county,  city  or  town  within  the  State  by  a  person,  firm 
or  corporation  engaged  in  any  of  the  business  mentioned  herein  shall  be 
good  in  every  county,  city  or  town  within  the  State:  provided,  however, 
that  nothing  contained  herein  shall  permit  the  carrying  on  of  the  business 
herein  exempted  within  any  incorporated  town  or  city,  or  within  any  other 
county,  except  the  town,  county  or  city  in  which  the  license  is  obtained, 
or  tax  paid;  except  for  the  purpose  of  taking  on  and  discharging  passengers 
and  baggage  which  is  destined  for  another  town,  city  or  county;  and  shall 
apply  to  interurban  business  onlv. 
1932  Code,  §  7385;  1924  (33)  985. 

§  7241-3.  License  tax  on  railroads. — The  maximum  amount  of  privilege  or 
license  tax  which  the  several  municipalities  within  this  State  may  annually 
assess  and  collect  of  persons,  firms  or  corporations  operating  railroads  in 
this  State  as  common  carriers  for  the  privilege  of  doing  intrastate  business 
within  the  limits  of  such  municipalities,  whether  such  companies  are  incor- 
porated under  the  laws  of  this  State  or  any  other  State,  or  whether  incor- 
porated at  all  or  not,  is  hereby  prescribed  and  fixed  as  follows:  in  munici- 
palities having  a  population  of  not  exceeding  two  hundred  and  fifty  inhab- 
itants, ten  dollars;  in  municipalities  having  a  population  of  more  than  two 
hundred  and  fifty  inhabitants  and  not  exceeding  five  hundred  inhabitants, 
fifteen  dollars;  in  municipalities  having  a  population  of  more  than  five 
hundred  inhabitants  and  not  exceeding  seven  hundred  and  fifty  inhabi- 
tants, twenty  dollars;  in  municipalities  having  seven  hundred  and  fifty  to 
one  thousand  inhabitants,  twenty-five  dollars;  in  municipalities  having  a 
population  of  more  than  one  thousand  inhabitants  and  not  exceeding  five 
thousand  inhabitants,  twenty-five  dollars  for  the  first  one  thousand  inhabi- 
tants and  twent3r-five  dollars  for  each  additional  one  thousand  inhabitants 
or  a  majority  fraction  thereof;  in  municipalities  having  a  population  of 
more  than  five  thousand  inhabitants  and  not  exceeding  ten  thousand  in- 
habitants, twenty-five  dollars  for  the  first  one  thousand  inhabitants  and 
thirty  dollars  for  each  additional  one  thousand  inhabitants  or  majority 
fraction  thereof;  in  municipalities  having  a  population  of  more  than  ten 
thousand  inhabitants,  twenty-five  dollars  for  the  first  one  thousand  inhabi- 
tants and  thirty-five  dollars  for  each  additional  one  thousand  inhabitants 
or  majority  fraction  thereof;  but  in  no  case  shall  any  municipality  assess 
or  collect  such  a  privilege  or  license  tax  exceeding  two  thousand  dollars.  In 
arriving  at  the  amount  of  privilege  or  license  tax  which  may  be  assessed 
and  collected  under  the  provisions  of  this  section  the  population  of  the  sev- 
eral cities  and  towns  shall  be  computed  and  based  upon  the  federal  census 
next  preceding  the  year  for  which  such  license  tax  is  assessed  from  year 
to  year. 
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1932  Code,  §  7436;  Civ.  C.  '22,  §  4548;  1920  (31)  921. 

§  7242.  Municipal  officer  cannot  contract  with  municipality. — No  munici- 
pal officer  shall  take  a  contract  to  perform  work  or  furnish  material  for 
the  municipal  corporation  of  which  he  is  an  officer,  and  no  such  officer 
shall  receive  any  compensation  on  any  contract  for  said  purpose:  provided, 
that  in  cities  of  over  thirty  thousand  inhabitants  such  contracts  may  be 
allowed  by  the  unanimous  vote  of  city  council  upon  each  specific  contract, 
such  vote  to  be  taken  by  yeas,  and  nays,  and  entered  upon  the  council's 
journal. 

1932  Code,  §  7242;  Civ.  C.  '22,  §  4397;  Civ.  C.  '12,  §  2999;  Civ.  C.  '02,  §  2002;  1900 
(22)  455. 

§  7243.  Municipalities  over  200  publish  itemized  statement  of  receipts  and 
disbursements. — All  towns  in  this  State  of  more  than  two  hundred  popula- 
tion shall  keep  an  itemized  account  of  all  receipts  and  disbursements,  and 
shall  publish  quarterly  statements  of  samein  some  newspaper  in  the  county 
in  which  such  corporation  is  situated,  or  by  posting  at  some  conspicuous 
place  or  places  in  the  town:  provided,  this  section  shall  not  apply  to  the 
counties  of  Sumter,  Newberry,  Hampton,  Richland,  Marlboro,  Georgetown, 
Abbeville,  Spartanburg,  Aiken  and  Marion.  Provided,  further,  that  in  the 
county  of  Beaufort,  municipal  corporation  shall  be  required  to  publish 
itemized  accounts  of  all  receipts  and  disbursements  once  in  every  calendar 
year. 
1932  Code,  §  7243;  Civ.  C.  '22,  4398;  1912  (27)  817;  1933  (38)  163. 

§  7259.  Inspector  of  buildings  to  inquire  into  fires — duty  of  insurance  com- 
missioner— powers  of  inspector — inspector  ex  officio. — The  inspector  of 
buildings  of  every  incorporated  city  or  town  in  this  State  shall  hold  an  in- 
quiry into  the  origin  of  every  fire  occurring  within  the  limits  of  said  city 
or  town,  and  the  insurance  commissioner,  either  personally  or  by  a  dep- 
uty, when  in  the  opinion  of  the  insurance  commissioner  it  is  desirable,  shall 
make  inquiry  into  the  origin  of  fires  occurring  outside  the  limits  of  incorpo- 
rated cities  and  towns  to  which  his  attention  may  be  called.  The  said  in- 
spector of  buildings  shall  have  power  to  send  for  persons  and  papers,  sub- 
poena witnesses  and  to  compel  attendance  as  are  possessed  by  a  magis- 
trate of  the  State.  The  mayor,  chief  of  fire  department  or  other  municipal 
officer  may  be  ex  officio  inspector  of  buildings. 
1932  Code.  §  7259;  Civ.  C.  '22,  §  4414;  1917  (30)  361. 

§  7260.  Report  to  insurance  commissioner. — After  making  a  complete  in- 
quiry upon  such  fire  the  said  inspector  of  buildings  shall  make  report  in 
writing  to  the  insurance  commissioner  of  the  State  upon  blanks  to  be  fur- 
nished by  the  insurance  commissioner,  showing  how,  in  his  opinion,  the 
said  fire  originated. 

1932  Code.  §  7260;  Civ.  C.  '22,  §  4415;  1917  (30)  361. 

§  7261.  Fee  for  inquiry — from  whom  derived. — The  inspector  of  buildings 
shall  be  entitled  to  a  fee  of  three  ($3.00)  dollars  for  making  said  inquiry, 
the  said  fee  to  be  taxed  against  the  person  owning  the  property  burned,  if 
fire  was  caused  by  faulty  construction  or  negligence  of  owner,  but  in  case 
the  inspector  shall  conclude  that  the  fire  was  due  to  lack  of  proper  care  on 
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the  part  of  the  occupant  of  the  house  in  which  the  fire  occurred,  the  fee 
shall  be  paid  by  the  occupant,  except  that  upon  affidavit  made  that  the 
occupant  is  in  indigent  circumstances,  and  is  unable  to  pay  the  fee,  it  shall 
be  paid  by  the  municipality  within  whose  limits  the  fire  occurred,  or  if 
it  be  without  the  limits  of  the  municipality,  the  fee  shall  be  paid  by  the 
insurance  commissioner  out  of  funds  available  for  this  purpose:  provided, 
that  when  the  fire  originated  from  accidental  causes  the  fee  shall  be  paid 
by  the  insurance  commissioner  out  of  funds  available  for  this  purpose. 
1932  Code,  §  7261;  Civ.  C.  '22,  §  4416;  1917  (30)  361. 

§  7262.  Procedure  and  penalty  in  cases  of  criminal  carelessness. — If  the 
officer  shall  consider  that  the  fire  be  due  to  criminal  carelessness,  the  per- 
son responsible  for  the  same  shall  be  indicted  before  a  magistrate  for  a  mis- 
demeanor, and,  upon  conviction  of  the  same,  may  be  fined  in  a  sum  not  ex- 
ceeding fifty  ($50.00)  dollars,  or  imprisonment  for  not  more  than  ten  days. 
1932  Code,  §  7262;  Civ.  C.  '22,  §  4417;  Cr.  C.  '22,  §  119;  1917  (30)  361. 

§  7263.  Procedure  where  municipality  fails  to  appoint  inspector. — In  case 
the  governing  body  of  any  municipality  shall  fail  or  refuse  to  appoint  an 
officer  to  make  the  investigation  required,  the  insurance  commissioner  shall 
make  such  appointment. 

1932  Code,  §  7263;  Civ.  C.  '22,  §  4418;  1917  (30)  361. 

S  7264.  Penalties  failure  to  execute  §§  7259-7263 — insurance  commissioner 
enforce. — An  officer  so  appointed,  after  accepting  such  appointment,  fail- 
ing to  carry  out  the  provisions  of  sections  7259  thru  7263  shall  be  liable  to  a 
penalty  of  twenty-five  ($25.00)  dollars,  recoverable  before  a  magistrate,  and 
to  dismissal  from  office.  It  shall  be  the  duty  of  the  insurance  commissioner 
to  enforce  the  provisions  of  said  sections. 

1932  Code,  §  7264;  Civ.  C.  '22,  §  4419;  1917  (30)  361. 

§  7265.  Taxes — on  what  property  levy. — All  municipal  taxes  levied  by 
cities  and  towns  in  this  State  shall  be  levied  on  all  property,  real  and  per- 
sonal, not  exempt  by  law  from  taxation,  situate  within  the  limits  of  said 
cities  and  towns,  and  in  accordance  with  section  6,  article  8  of  the  Consti- 
tution of  1895. 

The  clauses  of  the  charters  of  any  towns  or  cities  restricting  taxation  in 
said  towns  to  real  estate  only  are  hereby  repealed. 

1932  Code,  §  7265;  Civ.  C.  '22,  §  4420;  Civ.  C.  '12,  §  3011;  Civ.  C.  '02,  §  2006;  1897 
(22)  409. 

This  section  is  intended  to  secure  uni-  Central,  etc.,  R.  Co.  v.  Columbia,  54  S.  C. 
formity  in  taxation  of  property.  Florida      266.  32  S.  E.  408,  412. 

§  7266.  Collect  taxes  in  installments. — The  towns  and  cities  of  this  State 
are  hereby  authorized  and  empowered  to  collect  the  taxes  of  such  towns  or 
cities  in  such  installments  as  the  municipal  authorities  thereof  may  by  or- 
dinance prescribe. 

1932  Code,  §  7266:  Civ.  C.  '22.  §  4421;  Civ.  C.  '12,  §  3012;  Civ.  C.  '02,  §  2007;  1898 
(22)  728.      ■ 

5  7266-1.     Redeem  real  estate  sold  by  municipalities  for  taxes  in  one  year. 

— The  owner  of,  or  the  person  having  an  interest  in,  any  real  estate  sold 
under  execution  for  taxes  by  any  municipality  of  this  State,  shall  have 


Page  229  General  Provisions  §  7269 

one  (1)  year  from  the  date  of  any  such  sale  to  redeem  said  real  estate,  upon 
payment  of  the  taxes  and  penalties  due  thereon,  together  with  eight  (8  % ) 
per  cent  interest  on  the  amount  involved. 
1932  (37)  1331. 

See  §  6738. 

§  7267.     Forfeited  land  commissions. 

(1)  Object. — The  object  of  this  section  is  to  confer  upon  municipal  cor- 
porations in  this  State  authority  and  power  to  set  up  and  put  into  opera- 
tion an  agency  or  commission  for  the  purpose  of  buying  lands  sold  under 
tax  executions  for  taxes  and/or  assessments  due  such  corporations,  similar 
to  the  agencies  or  commissions  established  in  the  several  counties  of  this 
State  and  designated  as  the  forfeited  land  commissions:  provided,  how- 
ever, that  where  any  municipality  has  heretofore  purchased  any  land  at 
sale  for  taxes  or  assessments  due  to  such  municipality,  the  deed  or  deeds 
conveying  the  same  to  such  municipality  be  and  the  same  hereby  are 
ratified  and  confirmed  insofar  as  the  power  of  such  municipality  to  pur- 
chase the  same  and  take  title  thereto  is  concerned. 

(2)  Creation  by  municipalities — members  —  compensation  . —  When  any 
municipal  corporation  desires  to  accomplish  the  object  stated  in  subsection 
1  hereof,  its  town  council  is  authorized  and  empowered  to  designate  one  or 
more,  not  exceeding  three,  of  the  offices  of  such  municipal  corporation,  by 
resolution  duly  passed  and  entered  upon  the  minutes  of  any  regular  meet- 
ing of  such  body,  as  the  forfeited  land  commission  of  the  said  municipality; 
the  person  or  persons  so  designated,  and  their  respective  successors  in  of- 
fice, shall  ex  officio  constitute  the  forfeited  land  commission  of  such  muni- 
cipality; the  commission  shall  receive  such  compensation  for  its  services 
as  may  be  fixed  by  the  municipality. 

(3)  Duties. — It  shall  be  the  duty  of  any  forfeited  land  commission  set  up 
and  established  under  the  terms  of  this  section  to  bid  in  lands  sold  under 
tax  execution  for  delinquent  taxes  and  or  assessments  due  to  the  munici- 
pality, unless  the  same  brings  the  amount  of  taxes  and  costs  thereon,  to 
take  title  thereto,  to  look  after  the  preservation  thereof,  to  rent  the  same 
and  collect  the  rents,  and  to  sell  the  same  and  make  and  execute  good  and 
sufficient  deeds  of  conveyance  therefor. 

(4)  Laws  applicable  to  duties. — Wherever  applicable,  even  by  analogy, 
the  law  governing  the  duties  conferred  upon  forfeited  land  commissions  of 
the  several  counties  of  the  state  shall  govern  and  are  hereby  devolved  upon 
forfeited  land  commissions  created  under  the  provisions  of  this  section. 

1932  (37)  1300;  1933  (38)  164. 

§  7268.  Not  apply  proceeds  of  tax  specially  levied  for  any  other  purpose. — 
Whenever  a  municipal  corporation  shall  levy  and  collect  a  tax  for  any  spe- 
cific purpose  it  shall  be  unlawful  for  the  officers  or  agents  of  any  such 
municipal  corporations  to  apply  any  of  the  proceeds  of  such  tax  levy  to  any 
other  purpose  than  that  for  which  it  was  collected  until  the  same  shall  have 
been  discharged  or  fulfilled  or  abandoned. 

1932  Code,  §  7268;  Civ.  C.  '22,  §  4423;  Civ.  C.  '12,  §  3013;  1909  (26)  124. 

§  7269.     May  grant  exclusive  franchises  for  furnishing  lights  and  water. — 

All  cities  and  towns  of  the  State  of  South  Carolina  are  hereby  empowered 
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to  grant  to  persons  or  corporations  the  exclusive  franchise  of  furnishing 
light  or  water  to  said  cities  and  towns  and  the  inhabitants  thereof:  Pro- 
vided, that  no  such  franchise  shall  be  valid  unless  it  shall  first  receive  the 
vote  of  two-thirds  of  the  board  of  aldermen  or  common  council  of  the  city 
or  town  granting  the  same  and  be  subsequently  confirmed  by  a  vote  of  the 
majority  of  the  qualified  electors  of  said  city  or  town,  voting  at  an  election 
to  be  called  specially  for  the  purpose:  And  provided,  further,  that  the 
ordinance  or  resolution  granting  such  franchise  shall  fix  a  maximum  rate 
for  furnishing  water  or  light,  both  for  public  and  private  consumption, 
beyond  which  the  persons  or  corporation  obtaining  such  exclusive  fran- 
chise shall  have  no  power  to  charge  or  receive  any  further  price  for  light 
or  water  thus  furnished:  And  provided,  that  no  such  franchise  shall  exceed 
a  period  of  thirty  years  or  affect  any  existing  contractual  rights. 
1932  Code,  §  7269;  Civ.-C.  '22,  §  4424;  Civ.  C.  '12,  §  3014;  1902  (23)  1039. 

No  liability  of  franchise  holder  to  in-  Non-exclusive  franchise  valid  without 
dividuals. — The  grantee  of  a  franchise  is  compliance. — Ordinance  granting  power 
not  liable  to  individuals  damaged  by  company  right  to  use  streets  and  supply 
failure  to  furnish.  Ancrum  v.  Camden  current  was  not  invalid  because  not  en- 
Water,  etc..  Co.,  82  S.  C.  284,  64  S.  E.  acted  in  compliance  with  this  statute 
151,  21  L.  R.  A.  (N.  S.)  1022,  1029,  Ann.  where  franchise  granted  was  not  exclu- 
Cas.  13D,  461;  Cooke  v.  Paris  Mt.  Water  sive.  Town  of  Brookland  v.  Broad  River 
Co.,  82  S.  C.  235,  64  S.  E.  157,  21  L.  R.  A.  Power  Co,  172  S.  C.  115,  173  S.  E.  71. 
(N.  S.)  1022,  Ann.  Cas.  13D,  461. 

§  7270.  Golf  courses. — All  cities  and  towns  in  this  State  are  hereby  author- 
ized to  construct,  maintain,  and  operate  a  municipal  golf  course,  or  courses, 
and  for  that  purpose  to  acquire  by  purchase  a  gift  of  such  lands  as  may  be 
necessary  therefor;  the  said  golf  course  or  courses  to  be  operated  on  such 
terms,  conditions,  and  in  such  manner,  and  such  charges  made  for  the  use 
thereof,  as  the  city  or  town  council  may  provide. 
1932  Code,  §  7270;  1929  (36)  8. 

§  7272.  May  acquire  and  operate  ice  plants — previous  acquisition  ratified — 
elections  hereafter. — It  shall  and  may  be  lawful  for  the  municipal  authori- 
ties of  any  incorporated  city  or  town  in  this  State  to  acquire,  by  construc- 
tion or  purchase,  and  to  operate  manufactories  or  plants  for  making  ice, 
and  may  furnish  ice  at  wholesale  or  retail  to  individuals,  firms  and  private 
corporations  for  reasonable  compensation:  provided,  that  the  purchase  or 
construction  of  any  such  ice  plant  heretofore  made  by  any  city  or  town  is 
hereby  ratified,  authorized  and  confirmed:  provided,  further,  that  no  such 
purchase  or  construction  shall  be  made  hereafter  except  upon  a  majority 
vote  of  the  electors  in  such  cities  or  towns  who  are  qualified  to  vote  on  the 
bonded  indebtedness  of  said  cities  or  towns. 
1932  Code,  §  7272;  Civ.  C.  '22,  §  4426;  1920  (31)  1040. 

§  7273.  Issue  of  bonds  therefor — election. — Subject  to  the  limitations  upon 
the  bonded  indebtedness  provided  by  law,  it  shall  and  may  be  lawful  for 
any  such  cities  or  towns  to  issue  bonds  for  the  purpose  of  acquiring  by  con- 
struction or  purchase  such  ice  plants,  and  enlarging  or  improving  the  same, 
if  such  be  necessary;  such  bonds  to  bear  such  interest  rate  as  may  be  de- 
termined upon  by  said  municipal  authorities,  and  to  mature  at  such  time 
or  times  as  may  be  determined  by  said  municipal  authorities:  provided, 
that  the  question  of  issuing  said  bonds  for  said  purposes  be  first  submitted 
at  an  election  to  the  qualified  electors  of  such  cities  and  towns  under  the 
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laws  governing  municipal  elections,  and  a  majority  vote  for  said  bonds. 
1932  Code,  §  7273;  Civ.  C.  '22,  §  4425;  1920  (31)  1040. 

§  7274.  Operation  of  plant — bonds  of  operator — removal. — The  mayor  and 
council  of  any  city,  or  the  intendant  or  wardens  of  any  town,  acquiring  an 
ice  plant  under  the  provisions  of  §§  7272  thru  7275,  are  hereby  authorized  to 
appoint  such  suitable  and  competent  person  or  persons  as  may  be  neces- 
sary to  operate  said  ice  plant,  at  a  salary  to  be  fixed  by  said  municipal  au- 
thorities, and  the  person  or  persons  so  appointed  may  be  required  to  give 
bond  for  the  faithful  performance  of  their  duties  in  a  sum  to  be  fixed  by 
said  municipal  authorities,  and  such  person  or  persons  may  be  removed  at 
the  will  and  pleasure  of  such  municipal  authorities. 
1932  Code,  §  7274;  Civ.  C.  '22,  §  4427;  1920  (31)  1040. 

§  7275.  Selling  price  of  ice. — The  price  at  which  the  product  of  such  ice 
plants  as  may  be  established  hereunder  shall  be  sold  may  be  fixed  from 
time  to  time  by  said  municipal  authorities  at  any  such  city  or  town,  and 
shall  be  sufficient  to  reimburse  such  cities  or  towns  for  the  expenses  and 
cost  of  manufacture  thereof,  together  with  any  interest  for  which  said  city 
or  town  may  be  liable  upon  any  bonds  issued  for  the  purpose  of  acquiring 
such  ice  plant. 
1932  Code,  §  7275;  Civ.  C.  '22,  §  4428;  1920  (31)  1040. 

§  7276.  Special  elections  authorizing  cities  to  sell  ice  plants. — Should  the 
city  council,  or  any  board  controlling  the  same,  of  any  city  in  this  State, 
which  owns  its  ice  plant,  at  any  time  receive  an  offer  for  such  ice  plant, 
said  city,  the  said  city  council,  or  any  board  controlling  the  same,  is  hereby 
authorized  and  empowered  to  order  a  special  election  in  said  city  for  the 
purpose  of  determining  whether  or  not  the  said  offer  shall  be  accepted.  In 
the  event  such  election  be  ordered,  four  weeks'  notice  thereof  shall  be 
given  by  publication  of  the  same  in  a  newspaper  of  general  circulation  in 
such  city,  once  in  each  week  for  four  weeks  preceding  the  date  of  such  elec- 
tion; the  said  notice  to  contain  in  substance  the  terms  of  the  offer  for  said 
property.  The  said  city  council  or  any  board  controlling  the  same,  shall  con- 
duct the  said  election,  appoint  managers  therefor,  and  canvass  and  declare 
the  result  thereof,  in  the  manner  now  provided  by  law  in  reference  to  gen- 
eral elections  in  said  city,  and  all  qualified  electors  of  said  city  registered  at 
the  last  general  election  therein,  and  all  persons  who  have  since  become 
qualified  electors,  shall  be  entitled  to  vote  in  the  said  election.  For  said  elec- 
tion, the  city  registration  books  shall  be  opened  three  weeks  previous  there- 
to, and  remain  open  for  one  week,  for  the  purpose  of  registering  all  per- 
sons who  shall  have  become  qualified  electors  since  the  last  election  in  said 
city.  In  the  event  the  result  of  said  election  is  in  favor  of  the  acceptance  of 
the  offer  so  submitted  to  the  people,  the  city  council,  or  any  board  controll- 
ing same,  of  such  city  is  hereby  authorized,  empowered  and  directed  to  ac- 
cept the  same,  and  complete  the  sale  by  the  conveyance  to  the  purchaser 
of  the  property  purchased  and  to  execute  and  deliver  proper  deeds  of  con- 
veyance therefor.  In  connection  with  such  sale,  such  city  council,  or  any 
board  controlling  the  same,  is  further  authorized  and  empowered  to  make 
and  enter  into  an  agreement  with  the  purchaser  or  purchasers  for  the  op- 
eration of  the  property  so  purchased,  and  the  furnishing  to  the  people  of 
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the  said  ice  and  to  fix  maximum  rates  therefor,  during  such  period  as  may 
then  be  agreed  upon.  Prior  to  the  ordering  of  such  election,  such  city  coun- 
cil, or  any  board  controlling  the  same,  is  authorized  to  take  from  the  pro- 
posed purchaser  or  purchasers  such  security  as  it  may  deem  sufficient,  for 
the  performance  of  the  offer  of  purchase  in  the  event  of  its  acceptance. 
1932  Code,  §  7276;  1925  (34)  155;  1927  (35)  176;  1930  (36)  1388. 

This  section  was  held  constitutional  in  McKiever  v.  City  of  Sumter,  137  S.  C.  266. 
135  S.  E.  60. 

§  7277.  May  dispose  of  light  or  water  plants — election  on  sale. — Should  the 
city  or  town  council  of  any  city  or  town  in  this  State,  which  owns  its  elec- 
tric light  plant  and  water  system,  either  or  both,  at  any  time  receive  an  of- 
fer for  such  electric  light  plant  or  water  system,  either  or  both,  of  said  city 
or  town,  the  said  city  or  town  council  is  hereby  authorized  and  empowered 
to  order  a  special  election  in  said  city  or  town  for  the  purpose  of  determin- 
ing whether  or  not  the  said  offer  shall  be  accepted. 

In  the  event  such  election  be  ordered,  six  weeks'  notice  thereof  shall  be 
given  by  publication  of  the  same  in  a  newspaper  of  general  circulation  in 
such  city  or  town  once  each  week  for  six  weeks  preceding  the  date  of  such 
election;  the  said  notice  to  contain  in  substance  the  terms  of  the  offer  for 
said  property. 

The  said  city  or  town  council  shall  conduct  the  said  election,  appoint 
managers  therefor,  and  canvass  and  declare  the  result  thereof  in  the  man- 
ner now  provided  by  law  in  reference  to  general  elections  in  said  city  or 
town,  and  all  qualified  electors  of  said  city  or  town  registered  for  said  elec- 
tion as  hereinafter  provided  shall  be  entitled  to  vote  in  the  said  election. 

For  said  election  the  city  or  town  shall  cause  its  registration  books  for  the 
last  general  election  in  said  city  or  town  to  be  opened  for  forty  (40)  days 
previous  to  said  election  and  to  remain  open  for  one  week  for  the  purpose 
of  registering  all  persons  who  were  not  registered  in  the  last  general  elec- 
tion and  who  are  entitled  to  register  to  vote  in  said  special  election,  to  the 
end  that  the  registration  lists  for  any  election  held  hereunder  shall  be  the 
lists  used  in  the  last  general  election  in  any  city  or  town,  together  with  the 
names  of  such  additional  electors  as  may  register  during  the  period  herein 
provided. 

In  the  event  the  result  of  said  election  is  in  favor  of  the  acceptance  of  the 
offer  so  submitted  to  the  people,  the  city  or  town  council  of  such  city  or 
town,  is  hereby  authorized,  empowered  and  directed  to  accept  the  same, 
and  complete  the  sale  by  the  conveyance  to  the  purchaser  of  the  property 
purchased,  and  to  execute  and  deliver  proper  deeds  of  conveyance  therefor. 
Provided,  that  no  sale  of  the  waterworks  and  lighting  system,  either  or 
both,  of  the  city  of  Gaffney  shall  be  made  unless  such  sale  is  authorized  by 
two-thirds  (2/3)  of  the  qualified  voters  of  said  city  in  an  election  held  for 
that  purpose. 

In  connection  with  such  sale,  such  city  or  town  council  is  further  author- 
ized and  empowered  to  make  and  enter  into  an  agreement  with  the  pur- 
chaser or  purchasers,  for  the  operation  of  the  property  so  purchased,  and 
the  furnishing  to  the  people  of  the  said  city  or  town  electric  current  or 
water  or  both,  as  the  case  may  be,  and  to  fix  maximum  rates  therefor,  dur- 
ing such  period  as  may  then  be  agreed  upon. 

In  connection  with  such  sale  such  city  or  town  council  of  any  city  or 
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town  in  this  State,  is  hereby  empowered  to  grant  to  the  purchaser  an  ex- 
clusive or  non-exclusive  franchise  for  furnishing  electric  current  or  water, 
or  both,  to  said  city  or  town,  and  the  inhabitants  thereof,  provided  that  no 
such  exclusive  franchise  shall  exceed  the  period  of  thirty  years  or  affect  any 
existing  contractual  rights. 

Prior  to  the  ordering  of  such  election,  such  city  or  town  council  is  au- 
thorized to  take  from  the  proposed  purchaser  or  purchasers  such  security  as 
it  may  deem  sufficient  for  the  performance  of  the  offer  of  purchase  in  the 
event  of  its  acceptance. 

The  terms  and  provisions  of  this  section  shall  not  apply  to  or  affect  any 
contracts  already  entered  into  for  the  sale  of  electric  lighting  and  power 
plants  and  water  systems,  or  to  any  election  which  may  have  been  already 
ordered  as  now  provided  by  law. 

1932  Code,  §  7277;  1927  (35)  176;  1930  (36)  1388;  1932  (37)  1128. 

See  §§  8555-1,  et  seq.,  as  to  authority  of  public  service  commission  regulate  elec- 
trical rates. 

§  7278.  Powers  relative  to  waterworks,  lighting  plants  and  sewerage  sys- 
tem.— All  cities  and  towns  in  this  State  are  hereby  authorized  and  empow- 
ered to  incur  bonded  indebtedness  and  to  own  and  possess  property  to  any 
amount  within  the  discretion  of  the  municipal  authorities  of  such  towns 
and  cities  for  the  purposes  of  purchase,  establishment  and  maintenance  of 
waterworks  plants,  sewerage  systems  and  lighting  plants:  provided,  that 
the  question  of  such  purchase  or  establishment  shall  be  submitted  to  an 
election,  and  no  such  purchase  or  construction  shall  be  made  except  upon 
a  majority  of  the  electors  of  such  cities  or  towns  who  are  qualified  to  vote 
on  the  bonded  indebtedness  of  said  cities  or  towns:  and  provided,  further, 
that  the  question  of  incurring  such  indebtedness  be  submitted  with  favor- 
able results  to  the  freeholders  of  such  municipalities  by  petition,  and  the 
qualified  voters  of  such  municipalities  for  decision  according  to  the  re- 
quirements of  the  Constitution  of  this  State  upon  the  question  of  other 
bonded  indebtedness. 

1932  Code,  §  7278;  Civ.  C.  '22,  §  4429;  1918  (30)  801. 

Bonds  issued  for  waterworks  and  sew-  submitted.  Waits  v.  Nine-Six,   154  S.   C. 

erage  system. — Under  this  section  bonds  350,   151   S.  E.  576.  See  Const',  art.  8,   §5 

issued   by   a  town,  pursuant  to  an  elec-  ana  the  note  thereto.  City  council  prop- 

tion  submitting  as  a  general  proposition  erly  submitted  to  voters  as  one  question 

the    purpose    of    establishing    and    con-  matter  of  purchase  of  waterworks  plant 

struciing  water  works  and  sewerage  sys-  and  issuance  of  bonds  therefor.  McDan- 

tem  within  corporate  limits,  were  valid  iel  v.  Bristol,  et   al.,    160   S.  C.   408,    158 

and  binding  obligations;  there  being  no  S.   E.   804. 

constitutional  limitations  relative  to  the  See  generally,  Harby  v.  Jennings,  112 

manner    in    which   questions    are    to    be  S.  C.  479,  101   S.  E.  649. 

§  7279.  Investment  of  proceeds  of  sale  of  public  utilities — sinking  funds  for 
outstanding  bonds. — Wherever  any  city  or  town  in  this  State  has  hereto- 
fore issued  bonds  for  the  acquisition,  by  construction,  purchase,  or  other- 
wise, of  any  water  works,  lighting  plant  or  other  public  utility  and  sells 
such  utility  prior  to  the  maturity  of  said  bonds,  it  shall  be  lawful  for  the 
city  council  or  other  governing  body  of  such  city  or  town,  to  invest  an 
amount  of  the  proceeds  of  sale  of  such  utility  equal  to  the  amount  of  out- 
standing bonds,  in  duly  secured  notes  of  the  purchaser  of  such  utility,  or 
otherwise,  as  the  said  city  council  or  other  governing  body  may  determine, 


§  7279  Civil  Code  Page  234 

and  upon  such  investment  being  made,  such  city  council  or  other  govern- 
ing body  may,  by  resolution,  set  apart  the  same  as  a  sinking  fund  for  the 
retirement  of  the  said  outstanding  bonds,  and  when  such  investment  is  so 
made  and  set  apart  any  other  sinking  funds  on  hand  for  the  retirement  of 
said  bonds  shall  become  freed  of  their  character  a6  sinking  funds,  and  may 
be  lawfully  diverted  to  any  other  legal  municipal  purpose,  and  no  further 
annual  tax  levy  for  the  repayment  of  said  bonds  shall  be  necessary.  Should 
any  city  or  town  in  this  State  have  heretofore  sold  any  such  utility  and 
made  any  such  investment  as  hereinbefore  set  out,  such  investment  in  lieu 
of  further  sinking  funds  is  hereby  ratified,  authorized  and  confrmed,  and 
the  provisions  of  this  section  shall  apply  to  it  with  the  same  force  and  effect 
as  if  such  investment  had  been  made  after  the  passage  of  this  section. 
1932  Code.  §  7279;  1927  (35)  42. 

§  7280.  Construction  and  operation  of  'waterworks  and  electric  plants — is- 
suance of  bonds — elections — condemnation. — All  cities  and  towns  shall  have 
full  power  and  authority  to  construct,  purchase,  operate,  and  maintain 
waterworks  and  electric  light  works  within  or  without,  or  partially  within 
and  partially  without  their  corporate  limits,  for  the  use  and  benefit  of  such 
cities  and  towns  and  the  inhabitants  thereof,  and  to  purchase,  own  and  op- 
erate and  maintain  machinery  and  equipment  and  apparatus  for  generat- 
ing either  electricity  or  gas  for  the  use  and  benefit  of  such  cities  and  towns 
and  the  inhabitants  thereof,  and  to  acquire  existing  waterworks  by  con- 
demnation in  the  manner  now  provided  by  law  for  railroad  corporations 
to  acquire  rights  of  way,  or  to  contract  for  the  erection  of  plants  for  water- 
works, sewerage  or  lighting  purposes,  one  or  all  for  the  use  of  such  cities 
and  towns,  and  the  inhabitants  thereof,  and  to  sell,  convey  and  dispose  of 
any  and  all  such  properties;  and  to  meet  the  costs  of  acquiring  said  prop- 
erties, or  any  of  them,  cities  and  towns  may  issue  coupon  or  registered 
bonds  bearing  interest  at  a  rate  not  to  exceed  six  per  centum  per  annum, 
payable  in  any  legal  tender  money  of  the  United  States  of  America  and 
fix  the  time  of  payment  of  such  bonds  in  such  matter  that  the  bonds  shall 
mature  and  be  payable  in  annual  or  other  series  or  installments,  or  at  such 
time  as  the  city  or  town  council  may  fix  in  said  bonds,  but  not  exceeding 
forty  years  after  date  of  issue  with  the  privilege  fo  redemption  at  such 
time  as  the  city  or  town  council  may  fix  in  said  bonds:  provided,  that  be- 
fore any  bonds  shall  be  issued,  or  any  such  construction,  or  purchase,  or 
any  such  sale,  or  conveyance  and  disposal  of  any  such  property,  or  any 
part  thereof,  shall  be  made  under  the  provisions  of  this  section,  the  city 
or  town  council  of  the  municipality  shall  submit  the  question  of  such  con- 
struction or  purchase  and  the  issue  of  such  bonds,  or  of  such  sale,  convey- 
ance and  disposal  of  such  property,  to  the  qualified  registered  electors  of 
the  city  or  town,  at  an  election  to  be  ordered  for  that  purpose  by  the  city 
or  town  council  to  be  conducted  in  accordance  with  the  laws  governing 
municipal  elections:  and  provided,  further,  that  before  any  election  shall 
be  held  under  the  provisions  of  this  section,  at  least  the  majority  of  the 
resident  freeholders  of  the  city  or  town,  as  shown  by  its  tax  books,  shall 
petition  the  city  or  town  council  that  the  said  election  be  ordered;  and  if 
a  majority  of  the  electors  voting  in  such  election  shall  vote  for  the  issue 
of  such  bonds,  and  the  construction,  or  purchase  of  such  property  in  ques- 
tion, the  city  or  town  council  shall  so  declare  by  ordinance,  and  shall  ac- 
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quire  the  property  and  issue  the  bonds  and  turn  them  over  to  the  board 
of  commissioners  of  public  works  for  such  city  or  town,  or  other  officer 
or  body  authorized  by  law  to  receive  such  bonds.  And  if  a  majority  of 
the  electors  voting  in  any  such  election  shall  vote  for  the  sale  of  the  prop- 
erty in  question,  the  city  or  town  council  shall  sell,  convey  and  transfer 
the  same  as  so  authorized.  In  all  elections  held  under  this  section  the  polls 
shall  be  opened  at  8  o'clock  in  the  forenoon  and  shall  be  closed  at  4  o'clock 
in  the  afternoon:  and  provided,  further,  that  proceedings  to  condemn  ex- 
isting waterworks  shall  not  be  instituted  until  after  an  election  ordered 
by  the  city  or  town  council  upon  thirty  days'  notice  shall  have  determined, 
by  a  majority  of  the  qualified  electors  of  the  city  or  town  the  policy  of 
the  city  or  town  in  favor  of  municipal  ownership  of  waterworks.  Every 
sale,  conveyance  and  transfer  of  any  water,  gas  or  electric  light  works, 
plant  or  system,  or  any  part  thereof,  heretofore  made  by  any  city  or  town, 
is  hereby  declared  to  be  lawful  and  valid. 

1932  Code,  §  7280;  Civ.  C.  '22,  §  4430;  Civ.  C.  '12,  §  3015;  Civ.  C.  '02,  §  2008;  1899 
(23)  49;  1914  (28)  511;  1915  (29)  53;  1916  (29)  939;  1920  (31)  767,  797;  1922  (32)  953. 

mitted  in  one  question;  and  part  of  the 
proceeds  from  the  bank  may  be  used  for 
purchase  of  equipment  and  operation. 
McDaniel  v.  Bristol,  et  al.,  160  S.  G,  408, 
158  S.  E.,  804. 

Issuance  of  notes  without  special  elec- 
tion.— Issuance  of  notes  by  commission- 
ers of  public  works  for  waterworks  sys- 
tem, with  concurrence  of  city  council, 
but  without  special  election,  is  unauthor- 
ized under  this  and  the  two  following 
sections.  Hyans  v.  Carroll,  146  S.  C.  470. 
144  S.  E.   153. 

Authority  to  increase  original  issuan-e 
of  bonds. — The  board  of  commissioners 
of  public  works,  chosen  by  the  people 
at  an  election  on  the  question  of  issu- 
ance of  bonds  for  waterworks,  under 
this  and  the  two  following  sections,  has 
no  authority  to  increase  the  original  is- 
suance of  bonds,  or  to  incur  additional 
indebtedness  through  giving  of  notes, 
since  the  tenure  of  members  of  board 
depends  on  the  election  on  bond  issue, 
and  the  board  is  limited  to  disbursement 
of  proceeds  of  bonds  voted.  Hyans  v. 
Carroll,   146  S.  C.  470,   144  S.  E.   153. 

Issue  of  bonds  payable  in  gold. — An 
issue  of  bonds  by  a  town  is  valid, 
though  payable  in  gold  coin  instead  of 
leaving  it  optional  to  be  in  any  legal 
tender;  such  payment  being  authorized 
by  this  section.  Wood  v.  Ross,  85  S.  C. 
309  67  S.  C.  449.  See  also,  Ross  v.  Lips- 
comb, 83  S.  C.  136,  149.  65  S.  E.  451,  137 
Am.  St.  Rep.  794,  26  L.  R.  A.  (N.  S.) 
G66. 

Purchase  of  waterworks  plant. — Const, 
art.  8,  §  5,  expressly  empowers  a  city  to 
buy  waterworks  plant,  and  this  section, 
enacted  to  carry  out  such  provision,  is 
sufficient  when  considered  with  the  Con- 
stitution, though  it  does  not  use  the  word 
"purchase"  Enterprise  Real  Estate  Co.  v. 
City  Council,  107  S.  C.  492,  93  S.  E.  184. 
See  also,  Dick  v.  Scarborough,  73  S.  C. 
150,  53  S.  E.  86. 

Municipality     may     charge     rate     for 


In  general. — This  act  is  in  effect  an 
amendment  to  charters  limiting  the  in- 
debtedness of  cities.  Todd  v.  Laurens,  48 
S.  C.  395,  26  S.  E.  682,  36  L.  R.  A.  (N. 
S.)  25,  37  L.  R.  A.  (N.  S.)  1108,  L.  R.  A. 
1917E,   468,  Ann.   Cas.   12C,   450. 

Act  of  March  2,  1896,  is  intended  to 
apply  to  cities  in  which  there  are  no 
waterworks.  Seegers  v.  Gibbes,  72  S.  C. 
532.  541,  52  S.  E.  586. 

Construction  and  operation  of  munici- 
pal waterworks  should  be  "for  the  use 
and  benefit  of  said  cities  and  towns  and 
its  citizens."  Childs  v.  Columbia,  87  S.  C. 
566,  570,  70  S.  E.  296.  34  L.  R.  A.  (N.  S.) 
542,  Ann.  Cas.  12C,  939. 

Construction. — The  Act  must  be  read 
in  connection  with  the  Constitutional 
limitations  as  to  amount  of  bonded  in- 
debtedness. Germania  Sav.  Bank  v.  Dar- 
lington, 50  S.  C.  337,  27  S.  E.  846,  28  L. 
R.  A.  (N.  S.)  149,  29  L.  R.  A.  (N.  S.) 
183,  Ann  Cas.  13E,  86. 

Separate  vole  for  waterworks  or  sew- 
erage or  lighting  plant. — This  section  re- 
quires an  opportunity  to  vote  separately 
upon  the  issuance  of  bonds  for  either  a 
waterworks  or  sewerage  or  lighting 
plant,  and  an  election  not  submitting 
separately  the  questions  of  issuing  bonds 
for  a  waterworks  and  for  a  sewerage 
system  is  void.  Johnson  v.  Roddey,  83 
S.  C.  462.  65  S.  E.  626,  26  L.  R.  A.  (N.  S.) 
666. 

Under  this  section  the  question  of  is- 
suing bonds  for  the  construction  of  a 
waterworks  plant  and  for  the  construc- 
tion of  an  electric  light  plant  must  be 
separately  submitted,  and  when  they 
were  submitted  together,  without  op- 
portunity to  vote  on  each  separately, 
the  city  had  no  authority  to  issue  bonds. 
State  v.  Brasington,  93  S.  C.  447,  76 
S.  E    1086. 

Election. — Under  the  1922  amendment 
the  purchase  of  waterworks  plant  and 
the  issue  of  bonds  to  make  payment  of 
the    purchase    price   was   properly    sub- 
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waier  rent  that  will  yield  fair  profit  to 
same  extent  as  private  corporation,  ser- 
vice received  being  test  of  reasonable- 
ness in  rates  charged.  Simons  v.  City 
Council  of  Charleston,  181  S.  C.  353;  187 
S.  E.  545. 

Imposition  upon  water  consumers  of 
rates  sufficiently  high  to  produce  neces- 
sary income  to  pay  bonds  issued  to  pro- 
vide for  necessary  extension  of  munici- 
pal waterworks  system  not  require  im- 
position of  unreasonable  rates  within 
constitutional  inhibition.  Simons  v.  City 
Council  of  Charleston,  181  S.  C.  353;  187 
S.  E.  545. 

Pledge  by  city  council  of  net  revenues 
derived  from  municipal  waterworks  sys- 
tem in  addition  to  full  faith,  credit,  and 
taxing  power  of  municipality,  to  repay 
cost  of  necessary  extension  of  water- 
works system,  is  within  authority  of  city 
council  in  exercise  of  its  discretion  so 
long  as  revenues  were  derived  from  rea- 
sonable rates.  Simons  v.  City  Council  of 
Charleston,  181   S.  C.  353;   187  S.  E.  545. 

Power  to  lease  waterworks  plant  and 
equipment  is  conferred  on  city  by  this 
section,  since  grant  of  power  to  sell 
necessarily  carries  with  in  grant  of  pow- 
er to  transfer  an  interest  less  than  an 
absolute  one.  Green  v.  Rock  Hill,  149 
S.  C.  234,  147  S.  E.  346. 

Agreement  to  let  company  operate 
water  supply  system. — City's  agreement 
whereby  a  company  should  manage  and 
operate  the  water  supply  system  is  not 
invalid,  as  involving  exercise  of  power 
of  taxation  for  private  purpose.  Green 
V.  Rock  Hill,  149  S.  C.  234,  147  S.  E.  346. 

Determination  of  reasonableness  of 
charges. — A  demurrer  to  a  complaint  by 
a  city  to  restrain  its  board  of  public 
works  from  cutting  off  water  and  elec- 
tric lights  from  the  city  on  account  of 
the  refusal  of  the  council  to  pay  charges, 
arbitrarily  fixed  by  the  board,  the 
amount  of  which  was  in  dispute  between 
the  board  and  the  council,  was  improp- 
erly sustained;  it  being  the  duty  of  the 
board  to  resort  to  the  courts  to  deter- 
mine the  reasonableness  of  the  charges, 
in  view  of  this  and  the  following  sec- 
tions. Union  v.  Board,  91  S.  C.  248,  74 
S.  E.  496. 

Compensation  for  damage  to  property 


outside  city  limits. — Under  this  section 
and  §  7293  private  persons  whose  prop- 
erty outside  of  the  city  limits  is  dam- 
aged by  reason  of  emptying  sewerage 
pipes  into  a  stream,  thereby  contaminat- 
ing the  waters,  may  have  compensation. 
Matheny  v.  Aiken,  68  S.  C.  163,  47  S.  E. 
56,  20  L.  R.  A.  (N.  S.)  1055. 

The  remedy  given  by  this  section  and 
§  7293  to  a  private  person  whose  prop- 
erty outside  of  a  city  is  damaged  by  the 
sewerage  emptied  into  a  stream,  is  exclu- 
sive, and  such  persons  cannot  sue  the 
city  for  tort,  nor  to  abate  the  nuisance. 
Matheny  v.  Aiken,  68  S.  C.  163,  47  S.  E. 
56,  20  L.  R.  A.  (N.  S.)  1055. 

Bonded  indebtedness. — An  agreement 
by  which  a  city  undertakes  to  issue  cer- 
tificates of  indebtedness  to  be  paid  out  of 
current  taxes  in  future  years  in  effect 
would  create  a  bonded  indebtedness 
within  the  meaning  of  the  Constitution. 
Duncan  v.  Charleston,  60  S.  C.  532,  39 
S.  E.  265,  37  L.  R.  A.  (N.  S.)  1069,  Ann. 
Cas.  12D,  660. 

So  also  attempt  to  purchase  water- 
works subject  to  a  bonded  indebtedness 
which  is  to  be  assumed  by  the  corpora- 
tion. Stehmeyer  v.  City  Council,  53  S.  C. 
259,  31  S.  E.  322.  78  Am.  St.  Rep.  236,  271, 
61  L.  R.  A.  55,  3  L.  R.  A.  (N.  S.)  819,  28 
L.  R.  A.  (N.  S.)  1133,  Ann.  Cas.  16B,  527. 

Miscellaneous  references. — As  to  elec- 
tion under  this  Act,  see  State  v.  Evans, 
47  S.  C.  418,  25  S.  E.  216,  61  L.  R.  A.  50; 
Cleveland  v.  City  Council,  54  S.  C.  83,  31 
S.  E.  871.  As  to  rule  for  determining 
whether  the  constitutional  limit  has  been 
exceeded,  see  Todd  v.  Laurens,  48  S.  C. 
395,  26  S.  E.  682,  36  L.  R.  A.  (N.  S.)  25, 
37  L.  R.  A.  (N.  S.)  1108,  L.  R.  A.  1917E, 
468,  Ann.  Cas.  12C,  450.  As  to  election  of 
sewerage  commission,  see  State  v. 
Young,  66  S.  C.  115.  44  S.  E.  586;  An- 
crum  v.  Camden  Water,  etc.,  Co..  82  S. 
C.  284,  292,  64  S.  E.  151,  21  L.  R.  A.  (N. 
S.)  1022,  1029,  Ann.  Cas.  13D,  461;  Childs 
v.  Columbia,  87  S.  C.  566,  570,  70  S.  E. 
296,  34  L.  R.  A.  (N.  S.)  542,  Ann.  Cas. 
12C,    939. 

See  generally,  Harby  v.  Jennings,  112 
S.  C.  479,  101  S.  E.  649;  Paris  Mt.  Water 
Co.  v.  Greenville,  110  S.  C.  36,  96  S.  E. 
545,  Greenwood  County  v.  Watkins,  196 
S.  C.  51,  12  S.  E.  (2d)  545. 


§  7280-1.     Acquire  and  operate  waterworks  on  favorable  election  thereon. 

(1)  Authorized. — Any  city  or  town  shall  have  power  to  acquire,  by  con- 
struction and/or  purchase,  and  to  operate,  a  water  works  system  or  water 
works  systems,  and  to  furnish  water  to  individuals,  firms  and  private  cor- 
porations for  reasonable  compensation;  provided  the  question  of  construc- 
tion and/or  purchasing  such  water  works  system  or  systems  shall  have  been 
submitted  to  the  qualified  voters  of  said  city  or  town  at  an  election  called 
and  held  pursuant  to  this  section  and  a  majority  of  those  voting  at  such 
election  shall  have  voted  in  favor  of  such  construction  and/or  purchase. 

(2)  Election. — In  the  event  that  a  petition,  signed  by  a  majority  of  the 
freeholders  of  said  city  or  town,  as  shown  by  its  tax  books,  requesting  the 


Page  237  General  Provisions  §  7281 

submission  of  such  question,  shall  be  presented  to  and  filed  with  the  council 
or  other  governing  body  of  any  such  city  or  town,  such  council  or  other 
governing  body  shall  have  power  to  order  a  special  election  to  be  held  in 
such  city  or  town  for  the  purpose  of  submitting  to  the  qualified  voters  of 
said  city  or  town  the  question  of  construction  and  or  purchasing  a  water 
works  system  or  systems.  Any  such  election  shall  be  held  at  the  usual  voting 
places  or  precincts  in  said  city  or  town  and  the  ballots  used  at  such  election 
shall  be  in  such  form  as  may  be  prescribed  by  the  council  or  other  govern- 
ing body  of  said  city  or  town.  Any  such  election  shall  be  called,  conducted 
and  the  votes  cast  thereat  shall  be  canvassed  and  the  result  thereof  deter- 
mined and  declared,  in  accordance  with  the  laws  governing  municipal  elec- 
tions held  in  such  city  or  town  for  the  purpose  of  submitting  the  question 
of  construction  and  or  purchasing  and  issuing  bonds  for  water  works  pur- 
suant to  section  7280. 

(3)  Statement  of  question  in  petition. — Any  question  set  forth  in  any 
petition  presented  and  filed  pursuant  to  this  section  may,  but  need  not,  state 
that  the  cost  of  construction  and/or  purchasing  the  water  works  system  or 
systems  described  in  such  question  shall  be  met  by  the  issuance  of  bonds 
payable  solely  from  the  revenues  derived  from  the  operation  of  such  sys- 
tem or  systems. 

(4)  Cumulative — repeal. — The  powers  granted  by  this  section  are  granted 
in  addition  to  and  not  in  substitution  for  the  existing  powers  of  cities  and 
towns.  This  section  shall  not  be  deemed  to  repeal  or  affect  any  other  act  con- 
ferring similar  powers  upon  cities  and  towns. 

1935  (39)  2. 

This  section  is  a  condition  added  to  constitution.  Acker  v.  Cooley,  177  S.  C, 
provisions   of   section   5,    article   8,   state       144;  181  S.  E.,  10. 

§  7281.  Commissioners  of  public  works — election — terms,  etc. — At  such 
election  for  bonds,  the  elector  shall  vote  for  three  citizens  of  such  town 
or  city,  whose  terms  of  office  shall  be  respectively  two,  four  and  six  years, 
and  until  the  general  election  for  municipal  officers  next  following  the 
expiration  of  the  short  term,  and  until  their  successors  are  elected  and 
qualified.  The  classification  above  designated  as  to  the  term  shall  be  ascer- 
tained by  the  commissioners  after  election  by  lot.  At  each  general  election 
for  municipal  officers  following  the  expiration  of  the  term  of  the  commis- 
sioner holding  the  short  term,  and  at  every  such  election  every  two  years 
thereafter,  one  such  commissioner  shall  be  elected  for  a  term  of  six  years, 
and  until  his  successor  is  elected  and  qualified.  The  officers  so  elected  and 
their  successors  in  office  shall  be  known  as  the  commissioners  of  public 
works  of  such  municipality,  and  by  that  name  may  sue  and  be  sued  in 
any  of  the  courts  of  this  State.  At  the  first  meeting  of  the  commissioners 
after  election,  and  after  any  election  for  full  term,  they  shall  organize  by 
the  election  of  one  of  their  number  as  chairman.  The  clerk  or  recorder 
of  the  municipality  shall  act  as  secretary  of  the  commissioners.  The  mayor 
and  aldermen  of  the  city  or  the  intendant  and  wardens  of  a  town  shall  fill 
any  vacancy  occurring  in  said  commissions  by  death,  resignation  or 
otherwise,  by  appointment  for  the  unexpired  term.  The  persons  elected 
or  appointed  to  such  office  shall  qualify  by  taking  the  same  oath  as  the 
election  officers  of  the  municipality  take.  The  mayor  of  the  city  or  the 
intendant  of  the  town  shall  notify  the  persons  so  elected  as  members  of 
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the  commissioners  of  public  works  of  their  election,  within  ten  days  after 
the  results  of  such  election  are  declared:  provided,  that  there  shall  be  no 
board  of  commissioners  of  public  works  in  the  city  of  Camden  and  the 
town  of  Clinton  and  in  the  city  of  Abbeville  and  St.  George,  but  all  the 
duties,  powers  and  responsibilities  of  the  board  of  commissioners  of  public 
works  are  hereby  devolved  upon  the  city  council  of  the  city  of  Camden 
and  the  town  of  Clinton,  and  the  city  of  Abbeville  and  the  town  of  St. 
George:  and  provided,  further,  that  there  shall  be  no  board  of  commis- 
sioners of  public  works  in  the  city  of  Chester,  but  all  the  duties,  powers  and 
responsibilities  of  the  board  of  commissioners  of  public  works  are  hereby 
devolved  upon  the  city  council  of  the  city  of  Chester:  provided,  that  there 
shall  be  no  board  of  public  works  for  the  city  of  Cheraw,  but  all  the  duties, 
powers  and  responsibilities  of  the  board  of  public  works  are  hereby  de- 
volved upon  the  city  council  of  the  city  of  Cheraw:  provided,  that  in  the 
city  of  Orangeburg,  which  city  has  adopted  and  is  now  operated  under 
the  commission  form  of  government,  the  board  of  commissioners  of  public 
works  is  hereby  abolished,  and  all  the  powers,  duties  and  responsibilities 
of  the  said  commissioners  of  public  works,  including  all  powers  and  duties 
in  relation  to  issuing  and  selling  bonds  for  municipal  purposes,  are  hereby 
devolved  upon  the  city  council  of  Orangeburg:  provided,  further,  that 
there  shall  be  no  board  of  commissioners  of  public  works  in  the  city  of 
Georgetown,  but  all  the  duties,  powers  and  responsibilities  of  the  board  of 
commissioners  of  public  works  are  hereby  devolved  upon  the  city  council 
of  the  city  of  Georgetown:  provided,  that  in  cities  of  fifty  thousand  (50,000) 
inhabitants  or  more,  that  in  addition  to  the  three  commissioners  of  public 
works  to  be  elected  as  provided  for  in  this  section,  the  mayor  of  any  such 
city  and  the  chairman  of  the  committee  on  water  supply,  if  there  be  such 
committee,  shall  be  ex  officio  members  of  said  commissioners  of  public 
works:  and  provided,  that  in  such  cities  said  commissioners  of  public 
works  shall  serve  without  compensation:  The  board  of  commissioners 
shall  fill  any  vacancy  occurring  in  the  said  commission  by  death,  resigna- 
tion or  otherwise,  by  appointment  for  the  unexpired  term,  appointment 
to  be  made  by  the  remaining  commissioners,  except  in  the  case  of  an  ex 
officio  member  of  the  commission:  provided,  further,  that  the  board  of 
commissioners  of  public  works  in  and  for  the  city  of  Sumter  is  hereby 
abolished,  and  the  duties  heretofore  imposed  by  law  upon  said  board  are 
hereby  devolved  upon  the  council  of  the  city  of  Sumter:  provided,  further, 
that  the  office  of  the  commissioners  of  public  works  in  and  for  the  town 
of  Dillon  is  hereby  abolished,  and  all  the  duties,  powers  and  responsibili- 
ties of  said  board  of  commissioners  of  public  works  are  hereby  devolved 
upon  the  mayor  and  town  council  of  said  town  of  Dillon:  provided,  that 
there  shall  be  no  board  of  commissioners  of  public  works  for  the  town  of 
Walterboro  or  town  of  West  Greenville,  Greenville  County,  but  all  the 
duties,  powers  and  responsibilities  of  the  board  of  commissioners  of  public 
works  are  hereby  devolved  upon  the  town  council  of  the  town  of  Walter- 
boro in  Colleton  Count}''  and  town  council  of  town  of  West  Greenville, 
Greenville  County:  provided,  there  shall  be  no  board  of  public  works  for 
the  town  of  Donalds  in  Abbeville  County  under  and  pursuant  to  this  sec- 
tion, but  all  the  duties,  powers  and  responsibilities  of  the  board  of  public 
works  shall  be  and  are  hereby  devolved  upon  the  town  council  of  the 
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town  of  Donalds  in  Abbeville  County:  provided,  from  and  after  June  1st. 
1922,  the  board  of  public  works  of  the  town  of  Bennettsville  shall  cease  to 
exercise  and  discharge  any  control  over  the  light  and  water  plants  of  said 
town  of  Bennettsville  and  all  of  the  duties  and  powers  of  said  board  of 
public  works  shall  be  vested  in  the  mayor  and  the  board  of  aldermen  of 
the  town  of  Bennettsville.  The  present  members  of  the  board  of  public 
works  of  the  town  of  Bennettsville,  and  their  successors  in  office  to  be 
chosen  by  the  mayor  and  the  board  of  aldermen  are  hereby  constituted  a 
sinking  fund  commission  to  handle  and  control  all  sinking  funds  now  in 
their  hands,  under  such  regulations  for  the  security  of  such  funds  as  may 
from  time  to  time  be  imposed  by  the  mayor  and  board  of  aldermen.  The 
present  members  of  the  board  of  public  works  of  the  town  shall,  until  the 
expiration  of  the  terms  for  which  they  were  elected,  continue  to  manage 
and  control  the  sinking  fund,  and  their  successors  shall  be  chosen  by  the 
mayor  and  board  of  aldermen  of  the  town  of  Bennettsville:  provided,  that 
the  office  of  commissioners  of  public  works  for  the  town  of  Denmark  in 
the  county  of  Bamberg  in  said  State,  is  hereby  abolished,  and  all  of  the 
duties,  powers  and  responsibilities  of  the  said  commissioners  of  public 
works  of  said  town  are  hereby  devolved  upon  the  town  council  of  the  said 
town  of  Denmark:  provided,  that  the  office  of  commissioners  of  public 
works  for  the  town  of  Honea  Path,  in  the  county  of  Anderson,  in  said  State 
is  hereby  abolished,  and  all  of  the  duties,  powers,  and  responsibilities  of 
the  said  commissioners  of  public  works  of  said  town  are  hereby  devolved 
upon  the  town  council  of  the  said  town  of  Honea  Path:  provided,  that  the 
duties  and  powers  now  exercised  by  the  board  of  public  works  of  the  town 
of  Clio,  in  Marlboro  County,  are  hereby  devolved  upon  the  mayor  and 
town  council  of  the  said  town  of  Clio.  The  said  board  of  public  works  of 
the  town  of  Clio,  in  Marlboro  County,  is  hereby  abolished:  provided,  that 
all  of  the  duties  and  powers  now  exercised  by  the  board  of  commissioners 
of  public  works  of  the  town  of  Lancaster,  in  Lancaster  County,  are  hereby 
devolved  upon  the  mayor  and  town  council  of  the  said  town  of  Lancaster. 
The  said  board  of  commissioners  of  public  works  of  the  town  of  Lancaster, 
in  Lancaster  County,  is  hereby  abolished:  provided,  that  the  commission  of 
public  works  in  the  town  of  Estill  is  hereby  abolished,  and  the  duties  of 
such  commission  is  devolved  upon  the  town  council  of  the  town  of  Estill: 
provided,  that  there  shall  be  no  board  of  commissioners  of  public  works 
for  the  town  of  Lake  City,  in  Florence  County,  but  the  duties,  powers  and 
responsibilities  of  the  board  of  commissioners  of  public  works  are  hereby 
devolved  upon  the  town  council  of  the  town  of  Lake  City,  in  Florence 
County:  provided,  that  the  board  of  commissioners  of  public  works  in  the 
city  of  Conway,  Horry  County,  is  hereby  abolished,  and  all  the  duties, 
powers  and  responsibilities  of  the  said  board  of  commissioners  of  public 
works  are  hereby  devolved  upon  the  city  council  of  the  city  of  Conway. 
All  the  powers  and  duties  formerly  imposed  upon  and  exercised  by  the 
board  of  commissioners  of  public  works  of  said  city,  before  the  adoption 
of  the  commission  form  of  government  for  said  city,  with  regard  to  the 
construction,  operation,  management  and  control  of  the  waterworks  sys- 
tem, and  electric  light  plant  of  said  city  are  hereby  conferred  upon  the 
mayor  and  council  of  said  city  of  Rock  Hill;  and  the  said  mayor  and  council 
are  hereby  authorized  and  empowered  to  construct,  operate,  manage    con- 


§  7281  Civil  Code  Page  240 

trol  and  dispose  of  the  water  system  of  said  city  and  any  additions  thereto, 
and  to  lease  and  convey  the  same  or  any  part  thereof:  provided,  that  the 
question  of  lease,  conveyance  or  disposal  of  all  or  any  part  of  the  said 
waterworks  system,  or  electric  light  plant  shall  first  be  submitted  to  the 
vote  of  the  qualified  electors  of  said  city  at  an  election  called  and  held 
pursuant  to  a  petition  of  a  majority  of  the  freeholders  of  said  city,  and 
approved  by  a  majority  of  those  voting  at  said  election.  The  mayor  and 
council  of  said  city,  are  hereby  authorized  and  empowered  to  provide  for 
the  disposition  of  sewerage,  waste  products  and  effluent  through  the  sewer 
system  of  said  city,  to  contract  and  be  contracted  with  in  connection  with 
the  extension,  operation  and  management  of  the  sewer  system  of  said  city, 
and  with  respect  to  the  liability  of  the  city  therefor:  provided,  that  the 
board  of  public  works  and  the  sewerage  commission  of  the  town  of  Lamar 
are  hereby  abolished,  and  the  duties,  powers  and  responsibilities  of  said 
board  and  commission  are  hereby  devolved  upon  the  town  council  of  the 
said  town  of  Lamar.  The  said  town  council  of  the  town  of  Lamar  shall  keep 
at  all  times  a  separate  and  correct  account  of  the  receipts  and  disburse- 
ments as  to  any  and  all  matters  connected  with  and  pertaining  to  the 
water  and  sewerage  system  of  said  town  of  Lamar:  provided,  that  after 
the  light  plant  of  the  town  of  Pickens  has  been  sold,  the  board  of  commis- 
sioners of  public  works  of  the  town  of  Pickens  is  hereby  abolished,  and 
the  powers,  duties  and  responsibilities  of  the  said  commissioners  of  public 
works  are  hereby  devolved  upon  the  town  council  of  the  town  of  Pickens 
and  the  sinking  fund  commission  of  the  town  of  Pickens. 

The  office  of  the  commissioners  of  public  works  in  and  for  the  town  of 
Branchville  in  the  county  of  Orangeburg  are  hereby  abolished,  and  the 
duties  and  powers  now  exercised  and  conferred  upon  the  commissioners 
of  public  works  are  hereby  devolved  upon  the  mayor  and  town  council  of 
of  said  town  of  Branchville. 

The  board  of  public  works  of  the  town  of  Edgefield,  is  hereby  abolished, 
and  all  of  the  duties,  rights,  powers  and  privileges  now  exercised  and  con- 
trolled by  the  said  board  of  public  works  is  hereby  devolved  upon  the  town 
council  of  the  town  of  Edgefield,  S.  C.  The  said  board  of  public  works  is 
hereby  directed  to  immediately  turn  over  and  deliver  to  the  said  town 
council  of  the  town  of  Edgefield,  all  the  property,  money,  receipts,  bonds, 
stocks,  and  any  other  property  which  it  may  have  or  control. 

The  commission  of  public  works  of  the  town  of  Springfield,  Orangeburg 
County,  is  hereby  abolished,  and  the  terms  of  office  of  the  members  of  the 
said  commission  are  ended,  and  the  duties  and  powers  heretofore  exercised 
by  and  conferred  upon  the  said  commission  shall  be  exercised  by  and  are 
hereby  conferred  upon  the  town  council  of  the  town  of  Springfield:  pro- 
vided, that  the  town  council  of  the  town  of  Springfield  shall  not  have  the 
power  or  authority  to  lease  or  to  sell  the  present  water  plant,  water  lines 
or  the  franchise  or  the  right  to  furnish  water  to  the  consumers  in  the  town 
of  Springfield  or  any  property  rights  incident  thereto,  or  used  in  con- 
nection therewith,  without  first  submitting  such  question  to  the  qualified 
electors  of  the  said  town  and  unless  a  majority  of  such  electors  voting  in 
any  such  election  shall  vote  in  favor  of  such  lease  or  sale.  On  or  before 
the  effective  date  of  this  paragraph,  to  wit:  April  1,  1931,  the  said  com- 
mission shall  turn  over  to  the  town  council  all  records,  papers,  books  and 
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accounts  kept  or  used  by  it  in  connection  with  the  discharge  of  its  duties 
and  shall  pay  over  to  the  treasurer  of  the  town  of  Springfield  all  moneys 
on  hand  and  to  the  credit  of  the  said  commission.  All  valid  and  legal  in- 
debtedness of  the  said  commsision  not  discharged  by  it  before  going  out 
of  office  shall  be  deemed  and  considered  valid  and  legal  obligations  of  the 
town  council  of  Springfield.  All  tax  levies,  the  proceeds  of  which  were  to 
be  turned  over  to  the  commission  for  the  purpose  of  discharging  either  its 
current  or  bonded  indebtedness  shall  be  collected  by  the  treasurer  of  the 
town  of  Springfield  and  shall  be  used  by  him  for  the  retirement  of  said 
indebtedness. 

On  or  before  the  taking  over  of  the  water  works  by  the  city  of  Beaufort, 
bonds  for  the  purchase  of  which  were  voted  by  the  citizens  at  an  election 
held  on  the  30th  day  of  December,  1930,  the  city  council  of  the  city  of 
Beaufort  shall  appoint  three  resident  freeholders  of  the  city  of  Beaufort 
as  commissioners  of  public  works  of  said  city.  One  of  said  commissioners 
shall  be  appointed  for  a  term  of  six  (6)  years,  and  shall  be  designated  as 
chairman.  One  of  said  commissioners  shall  be  appointed  for  a  term  of 
four  (4)  years;  and  one  for  a  term  of  two  (2)  years.  At  the  expiration  of 
the  terms  of  office  of  the  commissioners  so  appointed  their  successors  shall 
be  appointed  for  a  term  of  six  (6)  years,  and  thereafter  the  term  of 
all  commissioners  shall  be  for  six  (6)  years.  Commissioners  so  ap- 
pointed shall  hold  office  for  the  term  for  which  they  are  appointed,  and 
until  their  successors  are  duly  appointed  and  qualified.  The  commissioners 
shall  employ  a  clerk  and  such  other  employees  as  they  may  deem  neces- 
sary in  the  proper  operation  of  the  city  water  works.  The  clerk  shall  be- 
fore entering  upon  his  or  her  duties,  deposit  with  the  city  treasurer  a  bond 
in  the  sum  of  not  less  than  one  thousand  ($1,000.00)  dollars  payable  to  the 
city  of  Beaufort  for  the  faithful  performance  of  his  or  her  duties,  said 
bond  shall  be  approved  by  the  commissioners  of  public  works.  The  com- 
missioners may,  as  they  deem  proper,  require  any  and  all  other  employees 
to  give  bond  for  the  faithful  performance  of  their  duties  in  such  amount, 
or  amounts,  as  may  be  approved  by  them.  The  premium  on  such  bond  or 
bonds,  shall  be  paid  by  the  commissioners  of  public  works  and  charged  to 
the  expenses  of  operation  of  the  water  works.  The  city  council  shall  fill 
any  vacancies  occurring  in  said  commission  by  death,  resignation  or  other- 
wise, by  appointment  for  the  unexpired  term.  Any,  and  all  of  said  com- 
missioners may  be  removed  by  the  said  city  council  for  cause  at  any  time. 
Provided,  that  the  chairman  of  the  said  commission  shall  be  paid  a  salary 
of  one  hundred  ($100.00)  dollars  per  annum  for  the  performance  of  the 
duties  required  of  him;  that  the  same  shall  be  paid  from  the  regular  funds 
and  profits  accruing  to  the  said  commission.  The  same  shall  be  paid  in 
quarterly  payments. 

The  commissioners  of  public  works  shall  have  the  same  powers  and 
duties  as  now  provided  by  law  for  commissioners  of  public  works  for  cities 
the  size  of  Beaufort,  except  that  they  may  incur  any  indebtedness  neces- 
sary for  the  current  operation  of  the  waterworks  without  the  consent  of 
the  city  council,  when  the  total  of  such  expenses  does  not  exceed  the  an- 
nual gross  revenue  derived  from  said  waterworks. 

There  shall  be  no  board  of  commissioners  of  public  works  for  the  town 
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of  Salley,  in  Aiken  County,  but  all  the  duties,  powers  and  responsibilities 
of  the  board  of  commissioners  of  public  works  of  the  said  town  of  Salley 
are  herebv  devolved  upon  the  mayor  and  town  council  of  said  town. 

1932  Code.  §  7281;  Civ.  C.  '22.  §  4431;  Civ.  C.  '12,  §  3016;  Civ.  C.  '02,  §  2009;  1896  (22) 
83;  1899  (23)  50:  1900  (23)  383;  1904  (24)  403;  1907  (25)  625;  1913  (28)  48;  1915  (29)  61; 
1916  (29)  826.  946;  1917  (30)  60:  1913  (30)  715.  770;  1920  (31)  716,  986:  1921  (32)  39.  196. 
248;  1922  (32)  781,  789.  794.  834,  986;  1923  (33)  158,  162;  1924  (33)  1062;  1925  (34)  7,  246, 
265;  1926  (34)  918,  977;  1927  (35)  119.  171,  210;  1928  (35)  1143:  1929  (36)  45,  40;  1929  (36) 
49:  1930  (36)  1403,  1248;  1931  (37)  126,  196,  302:  1932  (37)  1408:  1933  (38)  466;  1934  (38) 
1473;  1936  (39)  1480;  1940  (41)  1815. 

Cross  reference.— As  to  authority  to  S.  C.  479,  101  S.  E.  649;  Black  v.  Fish- 
increase  original  issuance  of  bonds,  or  burne,  84  S.  C.  451,  454,  66  S.  E.  681.  19 
incur  additional  indebtedness,  see  note  Ann.  Cas.  1104;  Ross  v.  Lipscomb.  83  S. 
to   S   7280.  C.  136,  149,  65  S.  E.  451.  137  Am.  St.  Rep. 

See  generally,  as  to  inapplicability  to  794,  26  L.  R.  A.  (N.  S.)   666:  Seegers  v. 

city  of  Sumter.  Harby  v.  Jennings,   112  Gibbes,  72  S.  C.  532,  541,  52  S.  E.  586. 

§  7283.  Powers — reports — concurrence  of  council. — Said  board  of  com- 
missioners of  public  works  shall  be  vested  with  authority  to  purchase,  build 
or  contract  for  building  said  waterworks  and  said  electric  light  plant  and 
to  operate  the  same,  and  shall  have  full  control  and  management  of  the 
same.  They  may  supply  and  furnish  water  to  citizens  of  said  cities  and 
towns  and  also  electric,  gas  or  other  light,  and  may  require  an  exact  pay- 
ment of  such  rates,  tolls  and  charges  as  they  may  establish  for  the  use  of 
water  and  light.  They  may  sell  and  dispose  of  said  bonds  and  apply  the 
proceeds,  or  so  much  thereof  as  may  be  necessary,  towards  the  purchase 
of,  or  payment  for,  said  plants:  provided,  that  the  said  board  shall  make  a 
full  statement  to  the  city  or  town  council  at  the  end  of  each  month  of  their 
receipts  and  disbursements  of  all  kinds  during  the  preceding  month.  They 
shall  have  no  power  to  incur  any  indebtedness  without  the  concurrence 
of  such  council,  but  with  such  concurrence,  the  commissioners  of  public 
works  for  the  city  of  Spartanburg  may  borrow,  on  their  negotiable  notes 
or  certificates  of  indebtedness,  to  mature  not  more  than  six  months  after 
date  of  issue,  and  to  bear  not  more  than  six  per  cent  interest,  sums  not 
exceeding  the  estimated  net  revenues  from  the  operation  of  the  waterworks 
for  a  period  of  six  months,  and  secure  the  payment  of  such  notes  or  cer- 
tificates by  pledge  of  the  said  net  revenues'  for  such  period.  Provided,  that 
the  board  of  commissioners  of  public  works  for  the  city  of  Greenville  is 
hereby  authorized  and  empowered  to  issue  (with  the  consent  of  the  city 
council)  negotiable  notes  or  certificates  of  indebtedness,  the  aggregate 
amount  of  which  shall  at  no  time  exceed  the  sum  of  one  hundred  and  fifty 
thousand  dollars  and  bearing  interest  at  a  rate  not  exceeding  six  per  cent 
per  annum,  and  to  pledge  the  net  revenues  to  be  derived  from  the  opera- 
tion of  the  waterworks  for  the  payment  of  said  notes  or  certificates;  the 
proceeds  of  said  notes  or  certificates  to  be  used  in  paying  for  the  repairs 
to  the  dam  of  the  reservoir  at  Table  Rock.  Said  notes  shall  be  payable  one 
year,  or  any  fractional  part  thereof,  after  their  date,  and  may  be  renewed 
for  a  term  not  exceeding  three  years. 

1932  Code,  §  7283;  Civ.  C.  "22,  §  4432;  Civ.  C.  '12,  §  3017;  Civ.  C.  '02,  §  2010:  1896 
(22)  85;  1901  (23)  725;  1915  (29)  53;  1924  (33)  1161;  1929  (36)  84;  1932  (37)  1409;  1933 
(38)  277. 

Cross    reference. — As    to    authority   to      to   §  7280. 
increase  original  issuance  of  bonds,  and  Power    of    city    to    dispose    of    wafer- 

incur  additional  indebtedness,   see  note      works  plant. — Under  this  section  and  § 
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7280,  the  city  of  Rock  Hill,  through  elec-  whom  management  of  municipal  water- 
torate  and  city  council,  has  plenary  dis-  works  system  is  vested  are  agents  of 
cretionary  power  to  make  such  disposal  municipality  and  have  no  greater  au- 
of  waterworks  plant  as  it  may  see  fit,  thority.  Simons  v.  City  Council  of  Char- 
subject  to  control  of  courts,  under  well-  leston,  181  S.  C.  353;  187  S.  E.  545. 
settled  legal  principals.  Green  v.  Rock  See  generally,  Johnson  v.  Roddey,  83 
Hill,  149  S.  C.  234,  147  S.  E.  346.  S.  C.  462,  65  S.  E.  626,  26  L.  R.  A.  (N.  S.) 
Commissioners     of     public     works     in  666. 

§  7284.     Taxes  for  interest  on  bonds — levy,  collection  and  disposition. — The 

said  city  or  town  council  are  hereby  authorized  to  assess,  levy  and  collect, 
in  addition  to  the  annual  tax  levied  for  other  purposes,  a  sufficient  annual 
tax  from  the  taxable  property  of  said  cities  or  towns  to  meet  the  interest  to 
become  due  upon  said  bonds,  and  also  to  raise  the  sum  of  at  least  one- 
fortieth'  part  of  the  entire  bonded  debt  as  a  sinking  fund  in  aid  of  the  re- 
tirement and  payment  of  said  bonds.  Said  sinking  fund  shall  be  under  the 
control  and  management  of  the  board  of  commissioners  of  public  works, 
and  shall  be  applied  to  the  said  bonds,  or  invested  to  meet  the  payment  of 
same  when  due. 

1932  ' 
(22)  83. 

Pledge  by  city  council  of  net  revenues  city  council  in  exercise  of  its  discretion 

derived  from  municipal  waterworks  sys-  so  long  as  revenues  were  derived  from 

tern  in  addition  to  full  faith,  credit,  and  reasonable  rates.  Simons  v.  City  Council 

taxing  power  of  municipality,   to   repay  of  Charleston,  et  al.,   181   S.   C.   353,   187 

cost    of   necessary   extension    of   water-  S.  E.  545. 
works   system   was   within   authority   of 

§  7293.  Cities  and  towns  may  purchase  lands,  etc.,  for  certain  municipal 
purposes. — The  said  cities  and  towns  shall  have  the  power  and  authority 
to  purchase  and  hold  suitable  lands  and  water,  and  to  erect  such  aqueducts, 
dams,  canals,  buildings,  machine  shops  and  other  works,  and  to  construct 
and  lay  such  conduits,  mains  and  pipes  as  may  be  necessary  to  obtain  and 
secure  a  supply  of  water  and  power  for  operating  said  waterworks  and 
electric  light  works.  And  said  cities  and  towns  shall  have  power  to  erect 
poles  and  wires  along  any  of  the  adjacent  highways  and  in  said  cities  and 
towns,  and  shall  have  the  right  to  condemn  any  property  and  lands,  the 
drainage  from  which  would  contaminate  the  water  supply  of  said  city  or 
town,  and  such  streams,  lakes  or  lands  as  may  be  required  for  the  water 
supply  of  said  city  or  town,  or  right  of  way  to  enable  it  to  lay  mains  and 
pipes  for  water,  sewerage  or  drainage,  and  erect  and  operate  said  aqueducts, 
dams,  canals  and  water  and  electrical  works  and  electric  lines  on  paying 
to  the  owner  or  owners  thereof  just  compensation  for  such  property  or 
rights  of  way  to  be  condemned,  such  compensation  to  be  determined  in  the 
manner  now  provided  by  law  for  the  condemnation  of  lands  and  rights  of 
way  by  railroad  corporations. 

1932  Code,  §  7293;  Civ.  C.  '22,  §  4442;  Civ.  C.  '12,  §  3019;  Civ.  C.  '02,  §  2012;  1896 
(22)  83. 

In  general. — This  section  does  not  pro-  side  city  limits. — A  private  person  whose 
vide  any  method  for  determining  the  property  outside  of  city  limits  is  dam- 
right  to  institute  such  proceedings,  and  aged  by  reason  of  emptying  sewerage 
the  only  matter  to  be  determined  there-  pipes  into  stream,  thereby  contaminat- 
under  is  the  amount  of  compensation.  ing  waters,  may  have  compensation 
Greenwood  v.  Yoe,  89  S.  C.  24,  71  S.  E.  awarded  him.  This  remedy  is  exclusive. 
238.  Could  owner,  in  absence  of  statute,  have 

Remedy  for  damage   to  property  out-  nuisance    abated,    or    maintain    suit    for 
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damages?     Such     nuisance     is     private.     S.  E.  56,  20  L.  R.  A.  (N.  S.)  1055. 
Matheny  v.  Aiken,  68  S.  C.   163,   182,  47 

§  7294.  Powers  to  be  in  addition  to  powers  now  enjoyed. — The  powers  con- 
ferred by  sections  7280,  7281,  7283,  7284,  and  section  7293  upon  the  cities  and 
towns  of  the  State  are,  and  shall  be  taken,  deemed  and  construed  to  be,  in 
addition  to  the  powers  now  enjoyed  by  said  cities  and  towns. 

1932  Code,  §  7294;  Civ.  C.  '22,  §  4443;  Civ.  C.  '12,  §  3020;  Civ.  C.  '02,  §  2013;  1897 
(22)  507. 

See  generally.  Greenwood  County  v.  Watkins,  196  S.  C.  51,  12  S.  E.  (2d)  545. 

§  7295.  Sewerage  commission — when  and  how  constituted. — Any  municipal 
corporation  in  this  State  which  is  about  to  enlarge,  extend  or  establish  a 
system  of  sewerage  therein  may,  by  its  mayor  and  alderman,  or  intendant 
and  wardens,  or  city  or  town  councils,  elect  five  or  seven  of  its  citizens, 
who  shall  be  freeholders  therein,  as  a  sewerage  commission,  which  shall 
be  known  and  designated  as  the  sewerage  commission  of  such  municipal 
corporation,  who  shall  continue  as  such  for  a  term  of  two  years  and  until 
their  successors  are  elected,  or  until  the  enlarging,  extending  or  estab- 
lishment of  its  system  of  sewerage  is  fully  completed,  as  contemplated  un- 
der the  laws  and  ordinances  providing  therefor:  provided,  that  not  more 
than  three  persons  so  elected  as  members  of  said  commission  shall  be 
members  of  the  body  electing  such  commission.  Any  vacancy  occurring  in 
said  commission  shall  be  filled  by  election  as  hereinbefore  provided:  and 
any  member  thereof  may  be  removed  for  cause  by  any  such  city  or  town 
council.  The  members  of  such  commission,  before  entering  upon  their  du- 
ties, shall  take  the  same  oaths  required  of  members  of  the  body  electing 
them. 

1932  Code,  §  7295;  Civ.  C.  '22,  §  4444;  Civ.  C.  '12,  §  3021;  1902  (23)  1040. 

Right  to  possession  of  sewerage  bonds.  against  town  council,  such  town  council 

— Commissioners  of  public  works  elected  being  about  to  proceed  under  Act  of  1902 

by  town  council  under  Act  of  1896  have  to   elect  sewerage   commission.    State   v. 

no    right    to    possession   and    control    of  Young,  66  S.  C.  115,  44  S.  E.  586. 
sewerage   bonds   or   proceeds   thereof  as 

§  7296.  Duties  of  sewerage  commission. — It  shall  be  the  duty  of  such  sew- 
erage commission,  subject  to  the  approval  of  such  city  or  town  council,  to 
advertise  for  bids  for  at  least  30  days  in  two  or  more  newspapers  for  the 
work  to  be  done,  for  material  to  be  used  therein,  with  the  right  to  reject 
any  and  all  bids,  and  to  enter  into  contracts  with  the  lowest  responsible 
bidders  thereon,  and  to  secure  competent  persons,  if  deemed  advisable,  to 
superintend  the  construction  thereof  and  counsel  and  advise  in  matters  re- 
lating thereto.  Such  shall  have  the  construction  of  the  system  of  sewerage 
in  charge,  and  shall  organize  by  electing  one  of  its  members  as  chairman 
thereof,  and  a  secretary,  which  may  be  the  same  person  as  the  clerk  of 
such  city  or  town  council.  A  permanent  record  shall  be  made  and  kept 
by  the  said  commission  of  all  its  proceedings,  contracts  and  other  matters 
done  and  performed  by  it,  including  an  accurate  plan  of  the  work  done, 
showing  the  situation  of  the  sewerage  pipes,  manholes,  water  flushes  and 
all  other  things  relating  thereto  that  should  be  shown.  And  such  records 
shall  be  open  at  all  times  to  the  inspection  of  any  citizen  of  such  corpora- 
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tion,  and  to  the  city  or  town  council  thereof,  and  shall  be  turned  over  to 
such  city  or  town  council  as  a  permanent  record  thereof,  with  all  convenient 
speed,  on  the  completion  of  its  work.  No  such  sewerage  commission  shall 
expend  more  money  in  the  enlarging,  extending  or  establishing  such  sys- 
tem of  sewerage  than  has  been  appropriated  therefor,  according  to  law;  and 
all  payments  for  material  furnished  and  work  performed  shall  be  made  by 
the  treasurer  of  such  city  or  town  council  on  warrants  issued  by  such  com- 
mission and  approved  by  such  city  or  town  council.  No  member  of  any 
such  commission  shall  be  permitted  to  enter  into  any  contract  with  such 
commission  for  furnishing  materials  or  for  the  construction  of  any  of  the 
work  of  such  sewerage  system. 

1932  Code,  §  7296;  Civ.  C.  '22,  §  4445;  Civ.  C.  '12,  §  3022;  1902  (23)  1040. 

§  7297.  Condemn  property  for  sewerage  system. — For  the  purpose  of  en- 
larging, extending  or  establishing  a  system  of  sewerage  within  and  adja- 
cent to  its  corporate  limits,  any  municipal  corporation  shall  have  the  right 
and  power,  by  its  city  or  town  council,  to  condemn,  take  and  use  any  land 
that  it  may  deem  necessary  thereto,  whether  the  same  be  situate  within 
or  without  its  corporate  limits,  or  it  may  purchase  or  lease  the  same;  and 
it  may  likewise  condemn,  purchase  or  lease  any  stream  of  running  water 
for  the  purpose  of  emptying  therein  to  the  sewerage  from  its  sewer  pipes, 
conduits,  drains  or  chambers;  and  for  this  purpose,  when  the  owner  or 
owners  of  land,  or  of  any  running  stream  of  water,  refuses  or  fails  to  sell 
or  lease  the  same,  such  city  or  town  council  shall  have  the  right  to  have 
the  compensation  therefor  ascertained  in  the  following  manner:  Such  city 
or  town  council  shall  select  one  member  of  a  board  of  arbitrators,  the 
owner  of  the  land  or  stream  one  member  (and  when  the  owner  is  a  cor- 
poration, then  its  president  or  secretary  shall  make  the  selection) ,  and 
these  two  shall  select  a  third,  which  shall  compose  said  board,  and  all  of 
whom  shall  possess  the  qualifications  of  jurors  in  the  courts  of  record  in 
this  State.  Said  board  shall  fully  inform  itself  with  regard  to  all  the  facts 
relating  to  the  controversy,  and  shall  hear  the  parties  thereto,  in  their  own 
behalf,  or  by  attorney,  and  shall  then  forthwith  render  its  findings  of  the 
amount  of  compensation  in  writing,  and  file  the  same  in  the  office  of  the 
clerk  of  court  of  general  sessions  and  common  pleas  in  the  county  where 
the  land  is  situate,  who  shall  receive  and  record  the  same,  and  make 
therefor  a  charge  of  not  exceeding  two  dollars.  From  the  award  so  ren- 
dered it  shall  be  the  right  of  either  party  to  appeal  to  the  first  term  of  the 
circuit  court  next  ensuing  in  the  county  giving  to  the  opposite  party  ten 
days'  notice  of  such  intended  appeal,  with  the  grounds  thereof;  and  upon 
the  hearing  of  such  appeal,  an  issue  shall  be  ordered,  in  which  the  appel- 
lant, shall  be  the  actor,  and  the  question  of  compensation  shall  be  there- 
upon submitted  to  a  jury  in  open  court,  whose  verdict  shall  be  final  and 
conclusive,  unless  a  new  trial  shall  be  ordered  by  the  Supreme  Court.  But 
in  no  case  of  appeal  shall  the  progress  of  the  work  be  stayed:  provided, 
the  corporation  requiring  the  use  of  the  property  shall  deposit  with  the 
clerk  of  the  court  the  amount  of  the  award  from  which  the  appeal  is  taken: 
provided,  that  if  any  person  shall  fail  to  select  or  secure  some  suitable 
person  to  act  on  said  board,  for  a  period  of  three  days  after  receiving  no- 
tice from  such  city  or  town  council  so  to  do,  such  city  or  town  council  shall 
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have  the  right  to  request  some  disinterested  citizen  to  select  a  member  of 
the  board  of  arbitrators  for  such  landowner,  and  on  his  doing  so,  these 
two  shall  proceed  to  select  the  third,  and  the  said  board  shall  be  thus  com- 
posed. In  case  the  owner  of  any  such  land  is  legally  disqualified  from  act- 
ing for  himself  or  herself,  such  city  or  town  council  may  have  a  guardian 
ad  litem  appointed  for  such  person  in  the  same  manner  that  guardians 
ad  litem  are  appointed  in  actions  in  the  court  of  common  pleas,  who  shall 
act  for  such  person  fully  a?  he  or  she  might  if  legally  disqualified.  On  the 
payment  by  the  city  or  town  council  of  the  compensation  thus  ascertained, 
it  shall  have  the  right  to  enter  upon  and  use  such  premises  for  all  proper 
and  necessary  purposes  connected  with  the  enlarging,  extending  or  estab- 
lishment of  its  system  of  sewerage,  and  for  the  repairing,  flushing,  pro- 
tecting or  otherwise  keeping  the  same  in  a  sanitary,  safe  or  satisfactory 
condition. 

1932  Code,  §  7297:  Civ.  C.  '22,  §  4446;  Civ.  C.  '12,  §  3023;  1902  (23)  1040. 

See  article   1,   section    17,   State   Con-  clemnation  of  land  by  a  municipality  is 

stitution.  _  of  statutory  origin,  the  method  prescrib- 

Delerminalion    of   right   to   compensa-  ed  by  this  section,  by  which  the  amount 

lion. — Where   a   municipality   which   has  of  compensation  is  to  be  determined  by 

taken   private  property   for   public   use,  arbitrators  appointed  by  the  corporation 

denies   the   owner's  right   to   compensa-  and  the  landowner,   is  exclusive:  there 

tion.  the  owner  may  bring  an  action  in  being  no  common-law  action.  Parrish  v. 

equity  to  ascertain  his  right  to  compen-  Yorkville.   96   S.   C    24,   79   S.   E.  635,  L. 

sation,   because  this  section,  which  pro-  R.  A.  1915A.  282,  47  L.  R.  A.  (N.  S.)  138, 

yides  that  the  amount  of  compensation  20  A.  L.  R.  519. 

in  condemnation  proceedings  is  to  be  de-  This  statute  providing  for  condemna- 
termined  by  arbitrators  appointed  by  tion  .proceedings  by  municipality  for 
the  municipality  and  the  landowner,  sewerage  purposes  is  exclusive,  and  pro- 
does  not  provide  any  method  for  de-  vides  "due  process"  of  law  for  damages 
termining  the  right  to  compensation  from  municipality's  discharge  of  raw 
when  it  is  contested.  Parrish  v.  York-  sewerage  into  creek.  Oates  v.  City  of 
ville.  96  S.  C.  24,  79  S.  E.  635,  L.  R.  A.  Easley,  182  S.  C.  91,  188  S.  E.  504. 
1915A,  282,  47  L.  R.  A.  (N.  S.)  138,  20  Assumption  of  liability  for  disposal  of 
A.  L.  R.   519.  sewerage.— The    City    of   Rock   Hill  was 

Denial  by  city  that  there  had  been  a  held  empowered  to  assume  liability  for 

taking  of  property,  thereby  denying  land-  disposal   of  sewerage   and   save   private 

owner's   right    to    compensation,    it    was  corporation,  operating  water  supply  sys- 

unnecessary  to  offer  evidence  of  the  de-  tern,  harmless  with  respect  to  injury  and 

nial  of  right  to  compensation.  Sheriff  v.  damage    resulting    from    such    disposal. 

City  of  Easlev,   178  S.  C.   504.   183   S.  E.  Green  v.   Rock  Hill.    149   S.   C.    234.    147 

311.  S.  E.  346. 

Statutory  method  exclusive. — As  con- 

§  7298.  Municipal  or  other  corporation  instituting  condemnation  proceed- 
ings to  either  pay  award  or  pay  expenses  of  owner — liquidation  of  expenses. 
— Every  municipality,  or  other  corporation,  upon  which  the  power  of 
eminent  domain  has  been  or  may  hereafter  be  conferred,  shall  be  required, 
whenever  it  institutes  condemnation  proceedings  against  any  property,  to 
either  take  the  property  and  pay  therefor  the  amount  of  the  award  in  such 
proceedings  as  finally  established,  or  to  pay  to  the  owner  or  owners  of  the 
property  sought  to  be  condemned  all  expenses  incurred  by  them  in  con- 
nection with  such  proceedings,  including  a  reasonable  attorney's  fee,  which 
expenses  and  fee  shall  be  ascertained  by  a  reference  of  the  question  of 
the  amount  of  such  expenses  and  fee  to  the  master  in  counties  where  the 
office  of  master  is  established,  and  to  a  referee  appointd  by  the  court  in 
other  counties,  which  reference  shall  be  ordered  on  motion  in  the  proceed- 
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ings  at  any  time  after  the  expiration  of  thirty  (30)  days  after  the  award 
has  been  finally  rendered  and  remains  unpaid.  The  finding  of  the  master 
or  referee  as  to  the  amount  of  fees  and  costs  and  expenses,  when  confirmed 
by  the  circuit  court,  shall  constitute  a  judgment  against  the  corporation 
or  municipality  instituting  the  condemnation  proceedings,  and  may  be 
entered  in  the  office  of  the  clerk  of  court,  enrolled  and  enforced  as  are 
other  judgments  of  the  common  pleas  courts. 
1932  Code,  §  7298;  1924  (33)  1107. 

Right  to  recover  expenses  and  fees  property  at  the  price  fixed  by  the  award, 
does  not  accrue  to  the  landowner  until  Ex  parte  Savannah  River  Electric  Co.. 
the    condemnor    refuses    to    accept    the      169  S.   C.   193;  168  S.  E.   554. 

§  7299.     Use  streets,  highways  and  public  buildings  for  sewerage  purposes. 

— Any  municipal  corporation  in  this  State,  for  the  purpose  of  enlarging, 
extending  or  establishing  a  system  of  sewerage,  as  aforesaid,  shall  have 
the  right  to  use  any  of  the  streets  of  such  municipal  corporation,  and  any 
of  the  public  buildings,  roads  and  highways  of  the  county  in  which  the 
same  is  located  for  the  purpose  of  constructing,  operating,  repairing  and 
protecting  the  same;  but  it  shall  restore  all  highways  to  as  good  a  condi- 
tion as  they  were  in  prior  thereto  without  any  unnecessary  delay  and  with 
the  least  possible  inconvenience  to  the  public.  And  it  shall  have  the  right 
to  enact  all  necessary  ordinances,  rules  and  regulations  consistent  with 
law  for  the  establishment,  construction,  maintenance,  operation,  protec- 
tion, use,  control  and  repairing  its  system  of  sewerage,  both  within  and 
without  its  corporate  limits.  Provided,  however,  the  city  of  Laurens,  S.  C. 
shall  have  the  right,  and  is  hereby  authorized  and  empowered  through  its 
proper  officials,  or  by  ordinance  duly  adopted  to  enter  into  contracts  with 
persons,  firms  or  corporations  without  its  incorporate  limits,  to  furnish  said 
persons,  firms  or  corporations  connections  with,  and  the  use  of  its  system 
of  sewers,  upon  such  terms,  rates  and  charges  as  may  be  fixed  by  the  con- 
tract, or  agreement,  between  the  parties  in  this  behalf,  when  in  the  judg- 
ment of  said  municipality  it  is  for  the  best  interest  of  the  municipality  so 
to  do.  No  such  contract  shall  be  for  a  longer  period  than  twenty-five  years, 
but  may  be  renewed  from  time  to  time  for  a  like,  or  lesser  period. 

1932  Code,  §  7299;  Civ.  C.  '22,  §  4447;  Civ.  C.  '12,  §  3024;  1902  (23)  1040;  1939  (41)  412. 

§  7300.  May  furnish  light  and  water  beyond  city  limits. — All  cities  and 
towns  in  this  State  owning  water  and  light  plants  are  hereby  authorized 
and  empowered,  through  the  proper  officials  of  the  said  city  or  town,  to 
enter  into  contract  with  persons,  firms  or  corporations  without  the  incor- 
porate limits  but  contiguous  thereto,  to  furnish  said  persons,  firm  or  cor- 
poration electric  current  or  water  from  said  water  and  light  plant  of  said 
city,  and  to  furnish  the  same  upon  such  terms,  rates  and  charges  as  may 
be  fixed  by  the  contract  or  agreement  between  the  parties  in  this  behalf, 
either  for  lighting  or  for  manufacturing  purposes,  when  in  the  judgment 
of  said  city  or  town  council  it  is  for  the  best  interest  of  the  municipality 
so  to  do. 

No  such  contract  shall  be  for  a  longer  period  than  two  years,  but  may  be 
renewed  from  time  to  time  for  a  like  period.  Provided,  that  in  the  town  of 
Eau  Claire,  in  Richland  County,  the  town  council  shall  have  a  right  to 
contract  for  the  sale  of  water  for  a  period  beyond  the  term  of  office  of  the 
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town  council  not  to  exceed  ten  (10)  years;  provided,  the  limitations  im- 
posed by  this  section  shall  not  apply  to  cities  or  towns  having  a  population 
of  over  50,000  and  not  more  than  60,000  as  shown  by  U.  S.  government 
census  of  1930.  Said  cities  or  towns  having  a  population  of  over  50,000  and 
not.  more  than  60,000  as  shown  by  U.  S.  government  census  of  1930  are 
hereby  given  the  express  power  to  contract  as  set  forth  above,  with  per- 
sons, firms,  corporations  or  other  cities  or  towns  without  the  corporate 
limits  of  said  city,  whether  contiguous  to  the  corporate  limits  or  not,  and 
are  further  given  the  right  to  contract  for  a  period  not  exceeding  twenty- 
five  years.  The  limitation  of  two  years  imposed  by  this  section  shall  not 
apply  to  cities  and  towns  having  a  population  of  over  60,000,  according  to 
the  1930  United  States  census;  and  such  cities  and  towns  having  a  popu- 
lation of  over  60,000  according  to  said  census  are  hereby  expressly  author- 
ized and  empowered  to  enter  into  contract  or  contracts  as  set  forth  above, 
with  persons,  firms,  corporations  or  other  cities  or  towns  without  the  cor- 
porate limits  of  said  city,  whether  contiguous  to  the  corporate  limits  or 
not.  either  for  lighting  or  manufacturing  or  any  other  purposes,  for  any 
period  or  periods,  not  exceeding  fifty  (50)  years. 

1932  Code,  §  7300:  Civ.  C.  '22,  §  4448;  Civ.  C.  '12,  §  3025;  1907  (25)  625;  1904  (24) 
403;  1934  (38)  1206;  1936  (39)  1583. 

Duties  to  nonresidents.— This  section,  Easley,  172  S.  C.  11,  172  S.  E.  705. 
together  with  §  7280,  does  not  impose  on  Hence  action  against  city  for  damages 
municipality  duties  of  public  service  cor-  from  fire  caused  by  lightning  striking 
porations  as  to  nonresidents.  Childs  v.  defective  equipment  of  city,  which  fur- 
Columbia,  87  S.  C.  566,  570.  70  S.  E.  296,  nished  electric  current  to  plaintiff's 
34  L.  R.  A.  (N.  S.)  542,  Ann.  Cas.  12C,  property  contiguous  to  city,  is  not  au- 
939.  thorized.   Looper  v.   City   of  Easley,    172 

Municipality  has  no  right  to  contract  S.  C.  11,  172  S.  E.  705. 
as    an    insurer    against    damage   by    fire.  See  generally,  as  to  allegations  in  pro- 
lightning,   or   from   any   other   cause,   or  ceeding  for  injunction  to  prevent  viola- 
to  contract  that  electric  current  furnish-  tion  of  section,   Paris   Mt.   Water  Co.  v. 
ed  would  be  supplied.  Looper  v.  City  of  Greenville,  110  S.  C.  36,  96  S.  E.  545. 

§  7301,  Provide  drains  for  surface  water. — Whenever  within  the  boundar- 
ies of  any  municipality,  it  shall  be  necessary  or  desirable  to  carry  off  the 
surface  water  from  any  street,  alley  or  other  public  thoroughfare,  over  the 
private  lands,  property  adjacent  or  adjoining  such  thoroughfare,  upon  de- 
mand from  the  owner  or  owners  thereof,  such  municipality  shall  provide 
sufficient  drainage  for  such  water  through  open  or  covered  drains  except 
where  the  formation  of  the  street  renders  it  impracticable,  along  or  under 
such  streets,  alleys  or  other  thoroughfare  in  such  manner  as  to  prevent 
the  passage  of  such  water  over  such  private  lands  or  property:  provided, 
that  if  such  drains  cannot  be  had  along  or  under  such  streets,  alleys  or 
other  thoroughfare,  then  the  municipal  authorities  shall  have  the  power 
and  authority  to  obtain  under  proper  proceedings  for  condemnation  as 
for  highways  on  payment  of  damages  to  the  landowner,  a  right  of  way 
through  the  lands  of  such  landowner  for  the  necessary  drains  for  such 
drainage.  If  any  municipal  corporation  in  this  State  shall  fail  or  refuse  to 
carry  out  the  provisions  of  this  section,  any  person  injured  thereby  may 
have  and  maintain  an  action  against  such  municipality  for  the  actual  dam- 
ages sustained  by  such  person. 

1932  Code,  §  7301;  Civ.  C.  '22,  §  4449;  Civ.  C.  '12,  §  3026:  1902  (23)  1038. 

Liability  for  injury  from  defective  pipes.  Mavrant  v.  Columbia,  77  S.  C. 
drain  pipes.— City  is  liable  for  injury  281,  286,  57  S.  E.  857,  10  L.  R.  A.  (N.  S.) 
caused  by  negligent  construction  of  drain      1094. 
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Failure  to  provide  drains  for  embank-  This  although  there  was  no  evidence 

menl. — Where  a  city  constructed  an  em-  that    city    had    committed    any    act    on 

bankment  or  roadbed  and  failed  to  pro-  streets      adjoining     plaintiff's     property 

vide  drains  for  surface  water  which  was  which  affected  natural  drainage  of  sur- 

caused  to  drain  upon  plaintiff's  property  face    waters    therefrom,    where    natural 

due  to  failure  by  city  to  provide  means  drainage    of   surface   water   from   other 

for  carrying  away  surface  water  in  rainy  streets  was  caused  to  flow  down  streets 

seasons,  plaintiff  had  a  right  of  action  adjoining  plaintiff's  property  as  a  con- 

against    city    under    statute    concerning  sequence  of  city's  acts.   Ibid, 

duty  of  municipalities  to  provide  drains  See  generally,  as  to  allegations  of  dam- 

for    surface    water.    Macedonia    Baptist  age    from    surface    water,    Columbia    v. 

Church   v.   City   of  Columbia,    195   S.   C.  Melton,  81  S.  C.  356,  62  S.  E.  245,  399. 
59,   10  S.  E.  (2d)  350. 

§  7302.     May  condemn  land  for  waterworks  and  to  protect  water  sheds. — 

Any  municipal  corporation  in  this  State  desiring  to  establish  waterworks 
or  to  enlarge  or  extend  the  same,  whether  they  own  or  operate  the  plant 
or  not,  shall  have  the  right  to  condemn  lands,  water  rights  and  water 
privileges  or  any  other  property  including  existing  waterworks  or  pipe 
lines,  or  any  part  thereof,  necessary  for  the  purpose  of  establishing,  main- 
taining, extending  or  operating  waterworks  plant  for  supplying  water  to 
said  municipal  corporations,  and  to  citizens  thereof:  provided,  that  proper 
compensation  be  first  made  to  the  owners  thereof,  such  condemnation  to 
be  made  in  the  same  manner  as  condemnations  are  now  made  by  railroad 
corporations:  provided,  further,  that  no  municipality  shall  condemn  any 
such  waterworks  during  the  life  of  any  franchise  granted  by  such  munici- 
pality for  the  operation  of  such  waterworks,  and  while  the  same  are  being 
operated  under  such  franchise,  nor  when  by  contract  there  shall  be  any 
other  method  of  valuation  for  the  purpose  of  acquisition  by  such  munici- 
pality upon  the  expiration  of  such  franchise:  provided,  further,  that  such 
condemnation  proceedings  may  be  had  during  the  last  year  of  the  term 
of  such  franchise  to  take  effect  by  the  transfer  of  title  and  possession  im- 
mediately upon  the  expiration  of  such  franchise.  They  shall  also  have  the 
right  to  enter  upon  and  condemn  lands  and  tenements  for  the  purpose  of 
protecting  the  water  sheds  from  contamination,  nuisances  or  any  conditions 
which  may  be  a  menace  to  the  public  health,  upon  proper  compensation 
being  first  made  to  the  owner  thereof. 

1932  Code,  §  7302;  Civ.  C.  '22,  §  4450;  Civ.  C.  '12,  §  3027;  1905  (24)  867;   1914  (28) 
499;  1916  (29)  941. 

§  7303.     Water  companies  may  condemn  land  for  waterworks,  etc. — Any 

other  corporation  now  engaged  exclusively  in  the  business  of  supplying 
water  for  fire,  sanitary  or  domestic  purposes  in  this  State,  or  which  may 
extend  to  engage  exclusively  in  the  business  of  supplying  water  for  such 
purposes,  shall  have  the  same  rights  and  same  powers  as  are  herein  con- 
ferred upon  municipal  corporations  in  section  7302. 

1932  Code,  §  7303;  Civ.  C.  '22,  §  4451;  Civ.  C.  '12,  §  3028;  1905  (24)  867. 

See  generally,  as  to  allegations  of  pleadings,  Paris  Mt.  Water  Co.  v.  Greenville,  105 
S.  C.  180,  89  S.  E.  669. 

§  7304.  Pay  costs  and  damages  for  lands  condemned — land  must  be  neces- 
sary.— When  any  lands  are  condemned  by  a  municipal  corporation  for  the 
use  of  a  corporation  other  than  itself,  such  other  corporation  shall  pay  all 
the  costs  and  expenses  incurred  in  such  condemnation,  together  with  all 
damages  which  may  be  assessed  in  favor  of  the  landowner  under  such 
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condemnation  proceedings,  as  well  as  all  damages  that  may  be  recovered 
against  such  municipality  in  any  court  of  competent  jurisdiction  by  any 
one  injured  or  damaged  by  such  condemnation:  provided,  however,  that 
if  in  any  case  the  ingress  or  egress  from  the  lands  of  any  person  be  cut 
off,  said  corporations  shall  open,  construct  and  maintain  convenient  means 
61  ingress  and  egress  to  the  lands  so  cut  off:  provided,  further,  that  no  such 
condemnation  shall  be  had  for  benefit  of  any  corporation  unless  it  is  made 
to  appear  to  the  satisfaction  of  the  town  or  city  council  of  the  municipal 
corporation  that  the  land  sought  to  be  condemned  is  necessary  for  the 
proper  use  and  maintenance  of  such  waterworks  or  for  the  proper  protec- 
tion of  the  health  of  the  citizens  of  such  municipality,  the  town  or  city 
council  of  such  municipality  to  determine  the  question  as  to  whether  such 
land  is  necessary  for  the  proper  use  and  maintenance  of  such  waterworks 
or  for  the  proper  protection  of  the  health  of  such  municipality. 
1932  Code,  §  7304;  Civ.  C.  '22;  §  4452;  Civ.  C.  '12,  §  3029;  1905  (24)  867. 

See  generally,  as  to  pleading  and  practice,  Paris  Mt.  Water  Co.  v.  Greenville,  105 
S.  C.  180,  89  S.  E.  669. 

§  7305.  Condemnation  procedure — damages. — The  condemnation  therefor 
to  be  made  in  the  same  manner  and  same  way  as  provided  for  railroad 
corporations,  in  chapter  160:  provided,  the  jury  of  condemnation  shall  have 
the  power  to  give  special  damages  to  the  owner  of  the  property  condemned, 
as  well  as  actual  damages. 

1932  Code,  §  7305;  Civ.  C.  "22,  §  4453;  Civ.  C.  '12,  §  3030;  1905  (24)  867. 

§  7306.     Persons  serve  on  condemnation  jury — time  start  proceedings. — In 

all  condemnation  proceedings  no  person  living  in  the  city  or  town  affected 
shall  be  eligible  to  serve  on  the  jury  of  condemnation:  provided,  that  pro- 
ceedings to  condemn  existing  waterworks  shall  not  be  instituted  until 
after  an  election  ordered  by  the  city  council  upon  thirty  days'  notice  shall 
have  determined,  by  a  majority  of  the  qualified  electors  of  the  city,  the 
policy  of  the  city  in  favor  of  municipal  ownership  of  waterworks. 
1932  Code,  §  7306;  Civ.  C.  '22,  §  4454;  1916  (29)  941. 

§  7307.  May  purchase  lands  for  public  works. — Any  municipal  corporation 
desiring  to  become  the  owner  of  any  land,  situate  within  the  corporate 
limits  of  such  municipal  corporation,  in  this  State,  for  the  erection  of  a 
public  building,  for 'the  use  of  the  corporation,  or  the  purpose  of  procuring 
a  supply  of  water  or  establishing  a  sewerage  system  or  other  public  works, 
for  the  use  of  the  corporation,  shall  have  the  right  to  purchase  said  land 
from  the  owner  or  owners  thereof,  and  pay  for  the  same  in  such  manner 
as  said  municipal  corporation  may  determine. 

1932  Code,  §  7307;  Civ.  C.  '22,  §  4455;  Civ.  C.  '12,  §  3032;  1907  (25)  640. 

See  notes  to  §  7431. 

§  7308.  Condemnation  on  refusal  to  sell  municipal  corporation  land  de- 
sired.— In  case  the  owner  or  owners  of  any  land  desired  by  a  municipal 
corporation  for  the  above  purposes  shall  refuse  to  sell  the  same,  it  shall 
and  may  be  lawful  for  said  municipal  corporation  to  condemn  said  land 
in  the  manner  hereinafter  provided. 

1932  Code,  §  7308;  Civ.  C.  '22.  §  4456;  Civ.  C.  '12,  §  3033;  1907  (25)  640. 
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§  7309.  Condemn  land  for  cemetery  purposes. — Any  city  or  town  council 
empowered  to  own,  operate  and  develop  cemeteries  is  hereby  authorized 
and  empowered  to  condemn,  take  and  use  any  land  that  it  may  deem 
necessary,  whether  the  same  be  situate  within  or  without  its  corporate 
limits;  that  such  condemnation  be  had  and  done  in  the  same  manner  as 
is  provided  in  sections  7307,  7308,  and  7311  thru  7317. 
1932  Code.  §  7309;  1928  (35)  1247. 

§  7311.  Valuation  of  land — how  made. — In  case  any  owner  or  owners  of 
the  lot  or  lands  desired  for  the  purposes  aforesaid  shall  demand  what  may 
be  deemed  by  the  said  authorities  an  unreasonable  price,  then  the  said  au- 
thorities shall  nominate  and  appoint  six  freeholders,  resident  in  said  city  or 
town,  who  shall  meet  any  equal  number  to  be  named  on  the  part  of  the 
owner  or  owners,  to  determine  and  fix  upon  the  true  and  real  value  of  such 
land,  and  any  damages  thereto  by  reason  of  the  taking  of  said  property,  with 
full  power  in  the  commissioners  appointed  as  aforesaid,  in  case  of  disagree- 
ment, to  call  in  one  other  commissioner.  In  determining  the  value  of  the  land 
so  taken,  the  commissioners  shall  estimate  alone  the  quantity  and  value  of 
the  land  so  taken,  and  the  special  damage  to  the  property  which  the  owner 
may  sustain  by  reason  of  the  taking,  but  shall  make  no  allowance  to  the  cor- 
poration for  the  supposed  benefits  accruing  to  the  owner  of  the  property. 
And  on  the  payment  of  the  full  value  of  said  land,  and  such  special  dam- 
ages aforesaid,  ascertained  and  determined  on  in  the  manner  herein  pro- 
vided, the  fee  simple  of  the  said  lot  or  lands  shall  be  vested  in  such  city  or 
town  for  the  use  of  the  public,  and  the  said  owner  shall  execute  his  deed, 
without  warranty  therefor,  to  said  city  or  town. 

1932  Code.  §  7311;  Civ.  C.  '22,  §  4457;  Civ.  C.  '12,  §  3034;  1907  (25)  640. 

See  generally.  Greenwood  County  v.  Watkins,  196  S.  C.  51,  12  S.  E.  (2d)  545. 

§  7312.  Appeal  from  valuation  may  be  made  to  circuit  court. — In  case  any 
owner,  or  said  corporation,  shall  be  dissatisfied  with  the  valuation  of  said 
lands,  or  such  special  damages  aforesaid,  either  party  shall  have  the  right 
of  appeal  to  the  circuit  court  of  the  county  where  the  land  lies,  by  giving 
a  notice  in  writing  to  the  opposite  party  or  their  attorneys  within  ten  days 
after  written  notice  of  the  valuation  and  assessment  of  damages,  and  at 
the  next  term  of  the  court  of  common  pleas  for  said  county  either  party 
shall  have  the  right  to  move  for  a  trial  by  a  jury  in  the  circuit  court,  and 
said  case  shall  be  tried,  as  near  as  may  be,  like  other  civil  cases,  the  ap- 
pellant being  the  actor.  The  verdict  of  said  jury  shall  be  final,  unless  a 
new  trial  is  granted  by  the  circuit  judge  for  some  reason  now  provided  by 
law,  and  after  final  judgment  in  such  case,  the  fee  simple  of  said  land  shall 
be  vested  in  said  city  or  town  upon  the  payment,  or  tender  of  payment,  of 
the  amount  of  such  valuation  and  damages,  and  the  said  owner  shall  there- 
upon execute  his  deed  in  fee  simple,  without  warranty,  for  said  land  so 
condemned. 

1932  Code.  §  7312;  Civ.  C.  '22,  §  4458;  Civ.  C.  '12,  §  3035;  1007  (25)  640. 

Applied  in  In  re  Rugheimer,  36  F.  369,  374. 

§  7313.  Clerk  of  court  may  execute  deed. — In  all  cases  where,  under  the 
last  preceding  section,  the  owner  is  required  to  execute  his  deed  to  said 
city  or  town,  and  shall  fail  or  neglect  so  to  do,  then  the  clerk  of  the  court 
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of  common  pleas  for  the  county  in  which  said  land  is  situated  shall,  on 
behalf  of  said  owner,  execute  a  deed,  without  warranty,  for  said  land  to 
said  city  or  town,  which  said  deed  shall  as  effectively  bind  said  owner  and 
his  and  her  heirs  and  assigns  as  though  executed  by  said  owner.  And  said 
deed,  and  all  proceedings  had  in  such  matter,  shall  be  recorded  by  the 
register  of  mesne  conveyancer,  or  the  clerk  of  the  court,  in  the  books  where- 
in real  estate  deeds  are  by  law  required  to  be  recorded.  But  this  shall  not 
require  the  proceedings  of  the  court  to  be  recorded,  but  such  proceedings  shall 
be  recorded  as  are  all  other  civil  cases. 
1932  Code,  §  7313;  Civ.  C.  '22,  §  4459;  Civ.  C.  '12,  §  3036;  1907  (25)  640. 

§  7314.  Landowner  lo  be  summoned. — The  mayor  or  intendant  of  such  city 
or  town  shall  call  a  meeting  of  the  said  owner  or  owners  of  any  property  so 
required  at  some  proper  time  and  place  by  the  service  of  a  notice,  as  sum- 
mons are  now  required  to  be  served,  for  the  purpose  of  appointing  said 
commissioners;  and  in  case  the  owner  or  owners  refuse  to  attend  said  meet- 
ing, or  neglect  or  fail  to  appoint  said  commissioners,  then  the  commission- 
ers appointed  by  the  city  or  town  on  its  behalf,  or  a  majority  of  them,  are 
hereby  authorized  to  proceed  to  discharge  the  duties  herein  prescribed,  and 
their  judgment  in  the  matter  shall  be  final  and  conclusive,  except  in  case 
of  appeal  as  herein  prescribed. 

1932  Code,  §  7314;  Civ.  C.  '22,  §  4460;  Civ.  C.  '12,  §  3037;  1907  (25)  640. 

§  7315.  Guardian  ad  litem  in  case  of  person  under  disability. — When  the 
owner,  or  any  one  of  several  owners,  of  the  land  is  an  infant,  or  non  compos 
mentis,  the  required  notice  shall  be  served  personally  upon  the  trustee, 
guardian  or  committee  of  such  person,  and  personally  on  such  owner,  and 
if  there  be  no  such  trustee,  guardian  or  committee  in  the  State,  the  clerk 
of  the  court  of  common  pleas  shall  have  the  power  to  appoint  for  such  per- 
son a  guardian  ad  litem,  upon  whom  the  service  shall  be  made,  and  who 
shall  represent  the  interest  of  such  infant,  or  person  non  compos  mentis; 
said  appointment  shall  be  made  by  said  clerk  in  the  manner  now  provided 
by  law  for  the  appointment  of  guardians  ad  litem  in  civil  actions.  If  any 
owner  of  the  land  shall  reside  beyond  this  State,  or  his  or  her  place  of  resi- 
dence be  unknown,  the  service  shall  be  made  upon  the  agent  of  such  owner 
in  charge  of  said  lands,  or  if  there  be  no  such  agent,  then  such  owner  shall 
be  served  by  publication  of  the  notice,  as  is  now  provided  for  publishing 
summons  in  civil  cases. 

1932  Code,  §  7315;  Civ.  C.  '22,  §  4461;  Civ.  C.  '12,  §  3038;  1907  (25)  640. 

§  7316.  Proceeding  not  to  be  suspended  by  an  appeal. — When  the  commis- 
sioners shall  have  assessed  said  lands,  and  damages  therefor,  the  proceed- 
ings shall  not  be  suspended  by  an  appeal,  but  upon  depositing  the  amount 
of  such  award  with  the  clerk  of  the  court  of  common  pleas  in  the  county 
in  which  the  land  lies,  and  filing  a  good  and  sufficient  bond  to  pay  what- 
ever damages  the  owner  of  said  land  may  suffer  by  reason  of  the  taking  of 
such  land,  for  the  purpose  aforesaid,  upon  paying  said  money  and  execut- 
ing the  bond  herein  provided  for. 

1932  Code,  §  7316;  Civ.  C.  '22,  §  4462;  Civ.  C.  '12,  §  3039;  1907  (25)  640. 

§    7317.     Oath    of    commissioners. — The   aforesaid    commissioners,    before 
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proceeding  to  act  in  the  premises,  shall  severally  make  oath  before  the 
clerk  of  the  court,  or  some  other  officer  authorized  to  administer  an  oath, 
that  they  will  fairly,  faithfully  and  impartially  discharge  the  duties  herein 
required  of  them. 

1932  Code,  §  7317;  Civ.  C.  '22,  §  4463;  Civ.  C.  '12,  §  3040;  1907  (25)  640. 

§  7318.  Own  property — amount. — All  towns  in  this  State  may  own  and 
and  possess  property,  real,  personal  or  mixed,  not  exceeding  in  value  eight 
per  centum  of  the  assessed  value  of  the  taxable  property  in  said  towns, 
notwithstanding  any  special  provision  in  their  respective  charters  to  the 
contrary. 

1932  Code,  §  7318;  Civ.  C.  '22,  §  4464;  Civ.  C.  '12,  §  3041;  Civ.  C.  '02,  §  2014;  1897 
(22)  464. 

As  to  power  to  take  land  by  devise  at  common-law,  see  Mcintosh  v.  Charleston,  45 
S.  C.  584,  23  S.  E.  943. 

§  7319.  Municipalities,  townships,  counties  and  school  districts  issue  bonds 
for  certain  purposes. — Any  city,  town  or  township,  or  other  municipal  cor- 
poration, for  the  purpose  of  refunding  or  paying  the  whole  or  any  part  of 
its  bonded  indebtedness,  whether  the  same  has  matured  or  not,  and  any 
unpaid  past  interest  thereon,  is  hereby  authorized  and  empowered  to  issue 
its  negotiable  coupon  bonds  from  time  to  time,  and  in  such  amounts  as  shall 
be  proper,  and  to  use  and  dispose  of  the  same,  either  by  sale  or  exchange, 
for  the  purposes  aforesaid.  Said  bonds  issued  under  the  provisions  of  this 
article  shall  be  payable  in  not  more  than  fifty  years  from  their  date,  and 
shall  be  in  sums  of  one  hundred  dollars,  five  hundred  dollars,  or  one  thou- 
sand dollars,  each  bearing  interest  at  such  rates  as  shall  be  directed  by  the 
city  council  or  town  council,  or  other  corporate  authority  of  said  cities, 
towns,  townships,  or  other  municipal  corporation,  respectively;  said  interest 
to  be  paid  semi-annually:  provided,  said  rate  of  interest  shall  not  exceed 
the  rate  of  interest  borne  by  the  previous  issue  of  bonds;  except  that  in 
cases  where  the  city  council,  town  council,  or  other  corporate  authority  of 
said  cities,  towns,  townships,  or  other  municipal  corporations,  respectively, 
shall  be  able  to  retire  such  previous  issue  of  bonds  in  advance  of  the  matur- 
ity thereof,  at  or  below  their  par  value,  the  new  bonds  issued  for  such  pur- 
pose may  be  made  to  bear  a  rate  of  interest  in  excess  of  the  rate  borne  by  the 
original  issue  of  bonds  by  one  per  cent,  per  annum,  in  the  discretion  of  the 
mayor  or  aldermen  of  such  city  or  town,  or  other  corporate  authority  of 
said  cities,  towns,  townships,  or  other  municipal  corporations,  respectively; 
but  in  no  case  shall  the  amount  of  interest  to  be  paid  exceed  the  aggregate 
amount  of  interest  payable  upon  the  bonds  of  the  previous  issue  so  re- 
deemed, retired,  taken  up  and  refunded  or  paid:  and  provided,  further, 
that  the  aggregate  amount  of  the  principal  of  the  bonds  at  any  time  issued 
under  this  article  by  any  city,  town,  township,  or  other  municipal  corpora- 
tion, shall  not  exceed  the  aggregate  amount  of  said  bonded  indebtedness, 
and  past  due  interest  thereon,  to  refund  or  pay  which  said  bonds  shall  be 
issued  under  §§  7319  thru  7323:  and  provided,  further,  that  the  principal  and 
interest  shall  be  paid  in  any  legal  tender  money  of  the  United  States:  and 
provided,  further,  that  the  limitations  as  to  the  rate  of  interest  shall  not  ap- 
ply to  a  bond  issue  of  the  town  of  Darlington  for  refunding  fifty  thousand 
($50,000.00)  dollars  bonds  which  matured  May,  1920,  so  that  said  town  may 
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refund  said  bonds  at  a  higher  rate  of  interest  than  the  previous  issue  bore. 
1932  Code,  §  7319;  Civ.  C.  '22,  §  4465;  Civ.  C.  '12,  §  3042;  Civ.  C.  '02,  §  2015;  1896 
(22)  86;   1897   (22)  406;   1899  (23)  71;  1908  (25)  1027;  1921  (32)  219. 

Nol    unconstitutional.  —  Sections    7319  its  charter.  Jordan  v.  Greenville,  79  S.  C. 

and  7320  and  act  specifically  authorizing  436,  437.  60  S.  E.  973.  See  also  Thacks- 

city    of    Rock    Hill    to    issue    refunding  ton  v.  Goodwin,  79  S.  C.  396,  60  S.  E.  969. 

bonds,  do  not  violate  constiutional  pro-  See  generally,  as  to  issuance  of  bonds 

vision   limiting   bonded  debt   of  munici-  bevond   corporate  life   of   city.   Black   v. 

palitv.  Williams  v.  City  of  Rock  Hill,  177  Fishourne,  84  S.  C.  451,  454,  66  S.  E.  681. 

S.  C,  82:  180  S.  E.,  799.  19  Ann.  Cas.  1104;  Buist  v.  City  Council, 

Issuing    bonds    to    refund   outstanding  77  S.  C.  260.  269,  57  S.  E.  862.  12  L.  R. 

maturing  bonds.— City  may  issue  bonds  A.  (N.  S.)  1159,  Ann.  Cas.  15A,  87,  27  A. 

to   refund    outstanding   maturing    bonds  L.  R.  552:  McCreigh  v.  Zemp,  49  S.  C. 

without  submitting  question  to  qualified  78.  26  S.  E.  984,  37  L.  R.  A.  (N.  S.)  1099. 
electors  of  city,   when  so  authorized   by 

§  7320.  Bonds — issuance. — The  bonds  authorized  to  be  issued  under  sec- 
tion 7319  may  be  issued  without  submitting  the  question  as  to  the  creation 
of  such  bonded  indebtedness  to  the  qualified  electors  of  such  city,  town  or 
other  municipal  corporation  issuing  such  bonds  under  said  section,  and  all 
provisions  in  any  charter  of  any  city,  town  or  other  municipal  corporation 
requiring  such  submission  to  the  qualified  voters  thereof  be,  and  the  same 
are  hereby,  repealed. 

1932  Code.  §  7320;  Civ.  C.  '22.  §  4466;  Civ.  C.  '12,  §  3043:  Civ.  C.  '02.  §  2016;  1896 
(22)  87. 

See  note  to  preceding  section. 

§  7321.  Tax  pay  bonds. — The  city  council  or  town  council  or  other  cor- 
porate authorities  of  said  cities,  towns,  townships,  or  other  municipal  cor- 
porations, respectively,  are  hereby  authorized  and  empowered  to  levy-  an 
annual  tax  on  all  taxable  property  of  said  cities,  towns,  or  other  municipal 
corporations,  respectively,  to  provide  for  the  payment  of  the  principal  and 
interest  of  the  said  bonds  as  the  same  shall  become  due. 

1932  Code,  §  7321;  Civ.  C.  '22,  §  4467:  Civ.  C.  '12,  §  3044;  Civ.  C.  '02,  §  2017;  1896 
(22)  87. 

§  7322.  Powers  of  council  lo  make  coupons  receivable  for  laxes — man- 
damus for  issuance. — The  city  council  or  town  council  or  other  corporate 
authorities  of  such  city  or  town,  township  or  other  municipal  corporation, 
respectively,  who  may  issue  bonds  under  the  terms  of  §§  7319  thru  7323 
shall  have  authority  to  provide  in  any  ordinance  adopted  requiring  or  per- 
mitting the  issuing  of  said  bonds  that  the  coupons  and  principal  on  said 
bonds,  or  either,  shall  be  receivable  for  taxes  due  to  the  city,  town,  town- 
ship or  other  municipal  corporation,  respectively,  issuing  the  said  bonds 
during  the  year  in  which  they  mature,  and  shall  further  have  authority 
to  declare  by  such  ordinance  that  in  case  of  the  neglect  or  failure  of  the 
city  council  or  town  council  or  other  municipal  authority,  respectively,  to 
levy  the  taxes  required  by  this  article  to  be  levied  to  provide  for  the  pay- 
ment of  the  principal  and  interest  of  said  bond,  then  the  holder  or  holders 
of  any  of  the  said  bonds  or  coupons  may  enforce  the  same  by  mandamus 
in  any  of  the  courts  of  this  State. 

1932  Code,  §  7322:  Civ.  C.  '22,  §  4468;  Civ.  C.  '12,  §  3045;  Civ.  C.  '02,  §  2018;  1896 
(22)  87. 

§  7323.     Corporate  authorities  to  issue  bonds. — For  the  purpose  of  issuing 
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the  bonds  provided  for  in  sections  7319  thru  7323,  the  county  boards  of 
commissioners  of  the  counties  of  the  State,  or  such  other  officers  as  may 
hereafter  be  charged  with  the  performance  of  the  same  duty,  shall  be,  and 
they  are  hereby  declared  to  be,  the  proper  corporate  authority  for  the 
townships  of  their  respective  counties  to  issue  such  bonds;  except  that  in 
cases  where  an  incorporated  city  or  town  is  within  a  township,  the  said 
county  board  of  commissioners,  or  other  officer  hereafter  charged  with 
the  performance  of  the  same  duty,  and  the  city  council  or  town  council, 
as  the  case  may  be,  shall,  and  they  are  hereby  declared  to  be,  the  proper 
corporate  authority  of  the  township  to  issue  such  bonds. 

1932  Code,  §  7323;  Civ.  C.  '22,  §  4469;  Civ.  C.  '12,  §  3046;  Civ.  C.  '02.  §  2019;  1896 

(22)  87;  1902  (23)  1016. 

§  7324.  Provisions  made  to  apply  to  counties  also. — All  the  provisions  of 
sections  7319  to  7322,  are  hereby  extended  to  and  made  applicable  to  coun- 
ties, and  to  the  county  boards  of  commissioners  thereof,  the  same  as  they 
apply  to  municipal  corporations  and  to  the  authorities  thereof:  provided, 
that  when  county  bonds  are  issued  under  the  provisions  hereof,  after  the 
issues  shall  have  been  authorized  by  a  resolution  of  the  county  board  of 
commissioners,  entered  in  the  minutes  of  said  board,  it  shall  not  be  neces- 
sary for  the  members  of  said  board  to  sign  bonds,  but  the  signature  of 
the  county  supervisor  thereto  shall  be  sufficient. 

1932  Code,  §  7324;  Civ.  C.  '22,  §  4470;  Civ.  C.  '12,  §  3047;  Civ.  C.  '02.  §  2020;  1899 

(23)  73. 

See  note  to  §  7319. 

§  7325.  School  districts  included. — The  words  "other  municipal  corpora- 
tions" used  in  section  7319  shall  be  held  and  deemed  to  include  any  school 
district  of  this  State,  and  the  trustees  of  the  school  districts  shall  be  cor- 
porate agents  thereof  for  the  purposes  of  said  section  and  of  sections  7320 
to  7324. 

1932  Code,  §  7325;  Civ.  C.  '22,  §  4471;  Civ.  C.  '12,  §  3048;  1902  (23)  1046. 

§  7327.  Special  elections  issue  bonds  for  certain  purposes. — It  shall  be  the 
duty  of  the  municipal  authorities  of  any  incorporated  city  or  town  in  this 
State,  upon  a  petition  of  a  majority  of  the  freeholders  of  said  city  or  town, 
as  shown  by  its  tax  books,  to  order  a  special  election  in  any  such  city  or 
town  for  the  purpose  of  issuing  bonds  for  the  purchasing,  repairing  or  im- 
proving of  city  or  town  hall,  or  park  or  grounds  therefor,  markets  and 
guardhouse;  enlarging,  extending  or  establishing  electric  light  plants  or 
other  lights,  or  waterworks  or  sewerage;  erecting,  repairing  or  altering 
school  buildings,  fire  protection  purposes,  improvements  of  streets  and 
sidewalks,  or  any  corporate  purposes  set  forth  in  said  petition:  provided, 
that  in  exercising  the  powers  conferred  by  this  section  and  other  sections 
authorizing  the  issuance  of  bonds,  the  city  or  town  shall  observe  the  limi- 
tations applicable  to  such  city  or  town,  imposed  by  the  Constitution  of 
South  Carolina,  upon  the  amount  of  bonded  indebtedness  of  cities  and 
towns:  That  in  submitting  to  the  qualified  electors  of  any  city  or  town 
the  question  of  incurring  a  bonded  indebtedness,  notice  of  the  election  shall 
be  deemed  sufficiently  given  if  there  be  published  twice  in  a  newspaper 
printed  in  such  city  or  town,  once  at  least  twenty    (20)   days  before  the 
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election  and  once  within  the  period  of  fifteen  (15)  days  before  the  election 
a  notice  stating  the  day  of  election  and  the  amount  or  maximum  amount 
and  the  purpose  or  purposes  of  the  bonds  proposed  to  be  issued:  provided, 
that  if  there  be  no  newspaper  printed  in  such  city  or  town,  such  notice 
shall  be  published  in  the  same  manner  in  some  newspaper  printed  in  the 
county  or  else  posted  in  at  least  five  conspicuous  places  in  such  city  or 
town  not  less  than  twenty  (20)  days  before  such  election.  Provided,  further, 
that  the  bonded  indebtedness  of  the  city  of  Georgetown  shall  not  exceed 
fifteen  (15%)  per  cent,  of  the  taxable  value  of  the  property  of  said  city. 
Provided,  that  where  the  city  of  Sumter  now  and  hereafter  paves  the  streets 
of  the  city  in  order  to  connect  the  present  paved  streets  with  the  paved 
county  roads  and  the  said  paved  streets  pass  and  abut  property  not  avail- 
able for  residential  or  business  property  by  reason  of  lack  of  drainage  or 
other  reason,  the  city  council  may  pay  four-fifths  of  the  costs  for  paving 
such  street  and  assets  the  abutting  property  one-fifth  of  the  costs  of  such 
paving.  Provided,  further,  that  if  by  reason  of  drainage,  or  for  other  reasons, 
the  said  property  shall  become  available  for  residence  or  business  property, 
the  city  council  shall  levy  assessments  on  said  abutting  property  for  the 
remainder  of  the  time  that  the  bonds  issued  for  paying  for  said  paving 
have  still  to  run,  so  that  such  property  shall  be  assessed  and  the  owners 
thereof  shall  pay  an  amount  equal  to  one-half  of  the  total  costs  of  such 
paving.  Provided,  further,  that  the  provisions  of  this  section  shall  not  pre- 
vent the  combining  of  two  or  more  corporate  purposes  in  the  petition  of 
the  freeholders  and  in  those  instances  it  shall  be  proper  that  the  question 
submitted  to  the  qualified  electors  be  stated  in  the  combined  form  used  in 
the  petition.  Provided,  further,  that  all  elections  heretofore  held,  which 
were  called  to  act  upon  a  petition  in  which  two  or  more  corporate  pur- 
poses were  thus  combined,  and  where  there  was  submitted  to  the  qualified 
electors  the  question  thus  combining  two  or  more  corporate  purposes  and 
in  form  substantially  as  set  forth  in  the  petition  seeking  the  election,  are 
hereby  declared  to  be  validly  and  properly  held  and  bonds  heretofore  or 
hereafter  issued  as  a  result  of  the  affirmative  action  taken  by  a  majority 
of  qualified  electors  voting  at  said  elections  are  hereby  declared  to  be 
valid  and  binding  obligations  of  said  municipalities. 

1932  Code,  §  7327;  Civ.  C.  '22,  §  4473;  Civ.  C.  '12,  §  3050;  Civ.  C.  '02,  §  2021;  1896 
(22)  88;  1897  (22)  410.  453;  1908  (25)  1038;  1911  (27)  10;  1914  (28)  461;  1915  (29)  90: 
1917  (30)  228;  1920  (31)  948,  1052,  1087,  1108;  1921  (32)  54,  84;  1922  (32)  986;  1923  (33) 
186;  1924  (33)  956;  1927  (35)  174;  1938  (40)  1766. 

In  general. — In  the  case  of  Herbert  v.  changing  the  rule  declared  in  such  cases. 
Griffith,  99  S.  C.  1,  82  S.  E.  986,  987,  Ann.  At  any  rate  §  7177  does  have  that  effect, 
Cas.  15A,  1009,  the  court  declared  that  for  it  is  plain  that  all  three  purposes, 
"the  various  purposes  for  which  bonds  waterworks,  lighting  plants,  and  sewer- 
may  be  issued  are  stated  in  the  alterna-  age  systems  are  tied  together;  whereas 
tive,  which  indicates  that,  to  the  legisla-  under  former  provisions  of  the  Code  wa- 
tive  mind,  they  are  susceptible  of  sepa-  terworks  plants  and  sewerage  systems 
rate  and  independent  consideration.  It  were  provided  for  under  entirely  dif- 
must  not  be  inferred  from  this  that  each  ferent  sections.  The  court  in  Harby  v. 
of  these  alternative  purposes  must  nee-  Jennings,  112  S.  C.  479,  483,  101  S.  E. 
essarily  be  submitted  separately."  How-  649,  discussing  this  statute,  declared,  that 
ever,  the  court  decided  that  a  separate  it  would  have  no  reasonable  meaning 
submission  was  necessary  in  that  case  unless  it  is  rated  throughout  as  an  Act 
under  the  statutes  considered  in  accord-  intended  to  leave  municipalities  which 
ance  with  the  rule  as  laid  down  in  cases  desire  to  acquire  any  of  the  public  utili- 
decided  prior  to  the  general  statute,  now  ties  named  as  free  as  possible  from  all 
§  7177,  which  was  enacted  in  1918,  and  restraints  in  connection  therewith,  ex- 
evidently    for    the    express    purpose    of  cept  such   as  are  imposed  by  the  Con- 
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stitution  itself.  Waits  v.  Ninety-Six,  154 
S.  C.  350,  151   S.  E.  576,  577. 

Purchase  of  waterworks  plant. — This 
section  is  construed  to  confer  on  munici- 
palities power  to  vote  bonds  for  pur- 
chase of  waterworks  plant.  Dick  v.  Scar- 
borough, 73  S.  C.  150,  153,  53  S.  E.  86. 

Lighting  of  public  streets. — Under  this 
section  a  town  council  was  authorized 
upon  petition  to  submit  to  the  electors 
the  question  whether  the  council  should 
contract  for  the  lighting  of  public  streets 
and  buildings.  Fowler  v.  Town  Council, 
90  S.  C.  352,  73  S.  E.  626. 

Election  for  bonds  to  enlarge  water- 
works system. — Act  of  March  9,  1896,  is 
intended  to  apply  to  cities  w^hich  already 
have  waterworks  system,  but  which  de- 
sire to  enlarge  it,  and  at  election  for  is- 
sue of  bonds  for  enlarging  system  al- 
ready installed  there  need  not  be  elect- 
ed commissioners  of  public  works.  See- 
gers  v.  Gibbes,  72  S.  C.  532,  542,  52  S.  E 
586. 

Issuance  of  waterworks  bonds  payable 
40  years  after  their  date,  with  privilege 
of  redemption  after  20  years  therefrom 
valid,  even  if  special  act,  providing  for 
issuance  of  such  bonds,  did  not  author- 
ize issue  of  bonds  redeemable  after  20 
years;  latter  act  not  operating  as  partial 
reoeal  of  general  statute.  Citv  of  Spar- 
tanburg v.  Leonard,  180  S.  C.  491;  186 
S.  E.  395. 

Bonds  for  erecting  schoolhouse.  —  A 
town  incorporated  under  Act  of  1896,  22 
Stat.  67,  has  power  under  this  section  to 
issue  bonds  for  erecting  schoolhouse 
within  municipality,  although  school  be 
controlled  by  usual  school  authorities. 
Allen  v.  Adams,  66  S.  C.  344,  352,  44 
S.  E.  938. 

Bonds  running  for  longer  time  than 
corporate  life  of  town. — A  town  may  is- 
sue bonds  for  school  purpose  running  for 
longer  time  than  corporate  life  of  town, 
and  if  town  afterward  become  incorpo- 
rated under  general  law,  that  will  not 


affect  validity  of  bonds.  Black  v.  Fish- 
burne,  84  S.  C.  451,  453,  66  S.  E.  681,  19 
Ann.  Cas.  1104. 

Notice  of  election. — This  statute  direc- 
tory and  not  mandatory  and  any  method 
of  giving  notice  of  the  election  which 
could  reasonably  be  held  to  have  served 
the  purpose  for  which  the  notice  was 
intended  is  sufficient  provided  that  the 
manner,  method,  and  time  would  not  be 
such  as  to  affect  the  fairness  of  the 
election.  Phillips  v.  City  of  Rock  Hill, 
et  al.,  188  S.  C.  140,  198  S.  E.  604. 

Where  notice  of  municipal  bond  elec- 
tion was  given  in  three  publications  of 
newspaper  having  wide  circulation  in 
municipality  and  date  of  last  publication 
of  notice  was  not  within  15  days  before 
election  but  was  so  close  to  time  of 
election  that  no  one  could  have  been 
misled,  and  news  items  concerning  elec- 
tion were  published  at  the  instance  of 
municipal  officials,  officials  substantially 
complied  with  the  statute  and  gave  suf- 
ficient notice  of  the  impending  election. 
Ibid. 

Whether  an  election  is  invalidated  for 
want  of  notice  prescribed  by  statute  de- 
pends on  whether  voters  have  had 
knowledge  of  the  election  and  full  op- 
portunity to   express  their  will.  Ibid. 

Miscellaneous  references.  —  As  to  the 
effect  of  the  Constitutional  amendment 
of  1901,  to  Const.  Art.  10,  §  5,  see  in  Bray 
v.  City  Council,  62  S.  C.  57,  39  S.  E.  810. 
As  to  limitation  of  indebtedness  of  City 
of  Greenville,  see  Paris  Mt.  Water  Co. 
v.  Greenville,  105  S.  C.  180,  89  S.  E.  669; 
110  S.  C.  36,  96  S.  E.  545.  As  to  bonds 
sustained  under  this  Act,  see  State  v. 
Evans,  47  S.  C.  418,  25  S.  E.  216,  61  L. 
R.  A.  50. 

Applied  in  Harby  v.  Jennings,  112  S. 
C.  479,  101  S.  E.  649;  Dillingham  v.  City 
Council.  75  S.  C.  549,  551,  56  S.  E.  381, 
117  Am.  St.  Rep.  917,  9  Ann.  Cas.  829,  8 
L.  R.  A.  (N.  S.)  412. 


§  7328.  Persons  entitled  to  vote. — Such  persons  shall  be  entitled  to  vote 
at  any  such  special  election  as  are  qualified  under  section  13,  article  II  of 
the  Constitution  of  1895  of  this  State;  and  should  a  majority  of  those  voting 
in  said  election  vote  in  favor  of  said  bond  issue  then  the  municipal  authori- 
ties of  said  city  or  town  shall  be  authorized  to  issue  said  bonds,  which  shall 
be  of  such  denomination  and  run  for  such  length  of  time  and  bear  such 
rate  of  interest,  not  exceeding  seven  per  centum  per  annum,  as  the  said 
municipal  authorities  shall  prescribe. 

1932  Code,  §  7328;  Civ.  C.  '22,  §  4474;  Civ.  C.  '12,  §  3051;  Civ.  C.  '02,  §  2022;  1896 
(22)  88. 


Applied  in  Black  v.  Fishburne,  84  S.  C. 
451,  453,  66  S.  E.  681,  19  Ann.  Cas.  1104; 


Seegers  v.  Gibbes,  72  S.  C.  532,  542,  52  S. 
E.  586. 


§  7329.     May   collect  additional  tax — bonds — sinking   fund    limited. — The 

city  or  town  council  of  any  city  or  town  issuing  bonds  under  the  provisions 
of  section  7327  is  hereby  authorized  to  assess,  levy  and  collect  in  addition 
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to  the  annual  tax,  which  it  is  authorized  to  levy  for  other  purposes,  a  suffi- 
cient annual  tax  from  the  taxable  property  of  such  city  or  town  to  meet 
the  interest  to  become  due  upon  said  bonds,  and  also  to  provide  such  part  of 
the  sinking  fund  in  aid  of  the  retirement  and  payment  of  said  bonds,  as 
it  is  advisable  or  necessary  to  provide  annually  therefor;  said  tax  to  be 
assessed,  levied  and  collected  in  the  same  manner  as  other  taxes  in  said 
city  or  town:  provided,  the  amount  set  apart  as  a  sinking  fund  annually 
shall  not  exceed  the  necessary  fractional  amount  to  provide  for  an  aggre- 
gate sum  sufficient  for  the  retirement  of  the  said  bonds  on  their  maturity, 
and  the  tax  levy  therefor  shall  conform  to  this  provision. 
1932  Code,  §  7329;  Civ.  C.  '22,  §  4475;  1915  (29)  151. 

§  7330.  Issue  bonds  io  fund  past  indebtedness — maturity. — Every  city  and 
town  in  this  State  is  hereby  authorized  to  issu.e  its  bonds  for  the  purpose 
of  funding  or  extending  the  time  of  payment  of  any  indebtedness  of  such 
city  or  town  now  outstanding,  incurred  for  corporate  or  municipal  pur- 
poses: provided,  however,  that  this  section  shall  not  be  construed  as  author- 
izing the  funding  of  an  indebtedness  incurred  in  violation  of  the  provisions 
of  the  Constitution  of  South  Carolina,  or  incurred  for  the  current  expenses 
of  the  fiscal  year  in  which  the  date  of  approval  of  this  section  by  the 
Governor  shall  fall.  Bonds  issued  under  this  section  shall  be  issued  in 
the  manner  provided  by  section  7319,  except  that  the  bonds  shall  not  run 
for  more  than  twenty  (20)  years. 
1932  Code,  §  7330;  Civ.  C.  '22,  §  4476;  1920  (31)  901. 

§  7331.  May  issue  certificates  of  stock  for  coupon  bonds. — The  city  authori- 
ties of  any  incorporated  city  or  town  of  this  State  shall  be,  and  are  hereby, 
authorized  and  empowered  to  exchange  certificates  of  stock  for  any  coupon 
bonds  which  have  heretofore  been  issued  by  said  cities  or  towns,  or  which 
they  may  hereafter  issue,  by  virtue  of  sections  7280,  7319,  7327  and  7328, 
for  the  like  amount  on  cancellation  of  said  bonds  with  like  amount,  rate 
of  interest,  time  of  maturity  with  legal  validity  and  liability  when  issued 
by  said  cities  and  towns,  as  said  coupon  bonds,  and  said  cities  and  towns 
be  authorized  and  empowered  to  issue  certificates  of  stock  when  desired 
by  the  purchasers  of  coupon  bonds,  in  lieu  of  said  coupon  bonds,  and  reg- 
ister all  such  certificates  of  stock  in  the  names  of  the  holders  in  a  book  or 
books  kept  for  the  purpose,  and  on  such  terms  as  said  corporate  authori- 
ties may  require,  not  inconsistent  with  law. 

1932  Code,  §  7331:  Civ.  C.  '22,  §  4477;  Civ.  C.  '12,  §  3052;  1908  (25)  1025. 

§  7332.  Municipalities,  counties,  cities,  school  districts,  etc.,  report  obliga- 
tions issued. — On  or  before  May  1st,  one  thousand  nine  hundred  and  twen- 
ty-seven, it  shall  be  the  duty  of  every  board,  commission,  bureau  or  other 
authorized  issuing  body  or  officer  of  every  county,  township,  city,  town, 
school  district  and  other  political  subdivision  in  the  State  of  South  Carolina 
which  has  heretofore  issued  obligations  maturing  more  than  one  year  from 
date  of  issue  and  which  is  still  unpaid  in  whole  or  in  part,  to  file  with  the 
comptroller  general  a  statement  giving  the  amount  thereof,  the  date  of 
issue,  the  time  or  times  of  maturity  of  principal  and  of  interest  payable 
thereon,  the  rate  of  interest  borne,  the  place  or  places  at  which  principal 
and  interest  are  payable,  the  denominations  of  the  obligations  and  the  pur- 
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pose  of  issuance  and  the  amount  of  sinking  fund  in  hand  for  the  retirement 
of  such  obligations  and  how  invested;  such  statement  shall  also  state  what 
officer,  board  or  body  is  authorized  to  levy  taxes  to  pay  such  obligations 
and  what  officer  is  entrusted  with  the  duty  of  paying  the  same  and  shall 
give  a  reference  to  the  law  under  which  said  obligations  were  issued. 
1932  Code,  §  7332;  1927  (35)  260. 

See  Bolton  v.  Wharton,  163  S.  C.  242,  ord   city  was   not   estopped   by   recitals 

161  S.  E.  454.  which  holds  that  since  as-  that    bonds    were    valid    obligations    to 

sessed  value  of  taxable  property  within  show  that  bonds  exceeded  constitutional 

municipality   and  amount   of  its  bonded  indebtedness, 
indebtedness  were  matters  of  public  rec- 

§  7333.  Reports  of  obligations  to  be  issued. — Within  thirty  days  after  any 
obligations  maturing  more  than  one  year  from  date  of  issue  shall  hereafter 
be  issued  by  any  aforesaid  political  subdivision,  the  said  board,  commis- 
sion, bureau  or  other  authorized  issuing  body  or  officer  shall  file  with  the 
comptroller  general  a  like  statement  as  to  such  obligations. 
1932  Code,  §  7333;  1927  (35)  260. 

§  7334.  Blank  forms. — It  shall  be  the  duty  of  the  comptroller  general  to 
prepare  and  furnish  to  the  board,  commission,  bureau  and  other  authorized 
issuing  body  or  officer  of  each  of  the  aforesaid  political  subdivisions  of  the 
State  blank  forms  upon  which  such  statements  may  be  made,  and  to  keep 
such  statements  made  under  sections  7332  to  7341  in  a  proper  file,  properly 
indexed,  or  to  record  the  same  in  book  form  to  be  kept  by  the  comptroller 
general. 

1932  Code,  §  7334;  1927  (35)  260. 

§  7335.  Comptroller  general  to  give  notiiication  of  obligations  to  be  met  in 
the  following  year. — It  shall  be  the  further  duty  of  the  comptroller  general 
to  mail  to  each  of  the  taxing  authorities,  or  their  recording  officer,  of  all 
political  subdivisions  as  to  which  statements  have  been  so  filed,  at  least 
thirty  days  before  the  time  for  the  levy  of  taxes  in  each  year,  a  statement 
of  the  amount  to  be  provided  by  taxation  or  otherwise,  for  the  payment  of 
interest  and  principal  due  upon  such  obligations  within  the  following  year, 
as  well  as  the  amount  to  be  so  provided  for  a  sinking  fund  in  case  no  part 
of  the  principal  of  such  obligations  shall  fall  due  within  the  following 
year,  and  at  the  same  time  to  direct  the  attention  of  such  officials  to  sec- 
tion 7336  and  to  enclose  a  copy  of  said  section,  or  a  copy  of  sections  7332 
to  7341. 

1932  Code,  §  7335;  1927  (35)  260. 

§  7336.  Penalty  for  failure  to  provide  payment  of  obligations. — If  any  tax- 
ing authorities  so  notified  by  the  comptroller  general  shall  fail  or  refuse 
to  make  the  necessary  provision  for  payment  of  interest  or  principal  or 
sinking  fund  of  any  obligation  by  the  levy  of  taxes  or  otherwise,  at  or 
before  the  time  provided  for  such  tax  levy,  any  individual  officer  who 
constitutes  such  taxing  authority  and  any  member  of  a  board  or  body 
composing  such  taxing  authorities  who  shall  be  present  at  the  time  for 
such  levy  and  shall  not  have  there  voted  in  favor  thereof,  or  who  shall 
not  there  have  caused  his  request  that  such  provision  be  made  to  be  re- 
corded in  the  minutes  of  the  meeting,  shall  be  subject  to  a  penalty  of  two 
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hundred  ($200.00)  dollars  which  he  shall  forfeit  and  pay  to  any  taxpayer 
or  to  any  holder  of  such  obligations  who  may  sue  for  the  same. 
1932  Code,  §  7336;  1927  (35)  260. 

§  7337.  Misappropriation  a  misdemeanor. — Any  member  of  any  board  or 
body  who  shall  vote  for  the  payment  or  appropriation  of  money  raised  by 
taxation  or  otherwise  for  the  payment  of  principal  or  interest  of  said  obli- 
gations or  sinking  fund  for  any  other  purpose  until  all  of  such  obligations 
shall  have  been  paid,  and  any  disbursing  officer  who  shall  pay  out  any  of 
such  money  otherwise  than  to  the  payment  of  such  obligations  until  all 
thereof  shall  have  been  paid,  whether  or  not  such  appropriation  or  pay- 
ment shall  have  been  ordered  by  any  officer,  board  or  body,  shall  be  guilty 
of  a  misdemeanor  and  shall  be  punished  by  imprisonment  for  a  term  of 
not  less  than  thirty  (30)  days  and  not  more  than  one  (1)  year,  and  a  fine 
of  not  less  than  two  hundred  ($200.00)  dollars  and  not  more  than  five 
hundred  ($500.00)  dollars,  either  or  both  within  the  discretion  of  the  court. 
1932  Code,  §  7337;  1927  (35)  260. 

A  complain!  by  a  holder  of  refunding  and    praying    for    an    order    restraining 

bonds  of  Chesterfield  county  which  were  county  officials  from  diverting  revenues 

not  in   default,   alleging  that  funds  ap-  devoted  to  payment  of  bonds,  stated  a 

propriated    for    debt    service    of    county  cause  of  action.  Kirk  v.  Clark,  et  al.,  191 

bonds  were  being  diverted  to  other  uses  S.  C.  205,  4  S.  E.  (2d)  13. 

§  7338.  Comptroller  general  to  give  notification  of  lime  and  place  and 
amount  of  payments. — It  shall  be  the  further  duty  of  the  comptroller  gen- 
eral to  mail  to  each  disbursing  officer  of  each  political  subdivision  having 
outstanding  obligations  as  to  which  statements  have  been  filed  under  sec- 
tions 7332  to  7341,  at  least  thirty  (30)  days  before  the  time  fixed  in  such 
obligations  for  the  payment  of  the  principal  or  interest  thereupon,  giving 
the  amount  of  such  required  payment  and  the  place  at  which  the  same  is 
to  be  paid,  with  a  brief  description  of  the  obligations  upon  which  such  pay- 
ment is  to  be  made,  and  to  call  the  attention  of  such  disbursing  officer  to 
the  provisions  of  section  7339  and  to  enclose  a  copy  of  said  section  or  of 
sections  7332  to  7341. 

1932  Code,  §  7338;  1927  (35)  260. 

§  7339.  Failure  to  make  payment  or  remit  funds  for  payment  a  misde- 
meanor.— If  any  disbursing  officer  shall  fail  or  refuse  to  make  payment  of 
any  obligations  when  they  shall  fall  due,  at  his  office,  or  shall  fail  or  refuse 
to  remit  funds  for  such  payment  to  the  agreed  place  for  payment  in  suffi- 
cient time  for  such  payment,  funds  for  such  payment  being  in  his  hands, 
whether  or  not  such  payments  or  remission  for  payment  shall  have  been 
ordered  by  any  board  or  officer,  the  disbursing  officer  so  failing  or  refusing 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment  for  a  term  of  not  less  than  thirty  (30) 
days  and  not  more  than  (1)  year,  and  a  fine  of  not  less  than  two  hundred 
($200.00)  dollars  and  not  more  than  five  hundred  ($500.00)  dollars,  either 
or  both  within  the  discretion  of  the  court:  provided,  however,  that  nothing 
contained  herein  shall  be  construed  to  impose  any  penalty  upon  any  officer 
who,  after  due  diligence,  is  unable  to  secure  the  information  necessary 
to  make  a  report  as  provided  in  sections  7332  to  7341,  in  regard  to  any 
bonds  issued  prior  to  the  passage  of  this  section. 
1932  Code,  §  7339;  1927  (35)  260. 
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§  7340.     Annual  statement   of   obligations  of   political  subdivisions. — The 

comptroller  general  shall  publish  as  a  part  of  his  annual  report  a  statement 
of  the  obligations  of  all  political  subdivisions  with  substantially  the  details 
herein  required  for  report  of  such  obligations  by  the  issuing  authorities. 
He  shall  publish,  county  by  county,  giving  all  bonds  of  every  kind,  city, 
county,  township  and  school  districts  of  each  and  every  county  in  the 
State,  showing  the  bonded  indebtedness  in  each.  He  shall  give  also  the 
amount  of  the  state  bonded  indebtedness. 
1932  Code,  §  7340;  1927  (35)  260. 

Bonds  issued  by  municipality  may  be  indebtedness,  etc.,  are  matters  of  public 

shown  to   be  in  excess  of  its   constitu-  record.  Bolton,  et  al.  v.  Wharton,  Mayor, 

tional  maximum,  although  recitals  stated  et  al,  163  S.  C.  242,  161  S.  E.  454. 
that  bonds  are  valid  obligations;  as  its 

§  7341.     Report  violations  to  solicitor. — It  shall  be  the  duty  of  the  comp- 
troller general  to  report  to  the  attorney  general  and  solicitors  for  investi- 
gation and  action  thereon,  any  violation  of  sections  7332  to  7341  which  may 
come  to  his  attention. 
1932  Code,  §  7341;  1927  (35)  260. 

§   7343.     Political  subdivisions  issue  only  serial   bonds — exemptions. — No 

state,  county,  or  other  subdivision  of  the  State  authorized  under  the  law  or 
hereafter  to  be  authorized  to  issue  bonds  shall  issue  any  bonds  other  than 
serial  bonds:  provided,  however,  that  the  foregoing  shall  not  apply  to  bond 
issues  where  the  total  amount  of  such  issue  does  not  exceed  twenty  thou- 
sand ($20,000.00)  dollars:  and,  provided,  further,  that  the  first  bonds  to 
mature  may  be  allowed  to  mature  five  (5)  years  from  the  date  of  issue: 
provided,  further,  that  the  provisions  of  this  section  and  section  7344  shall 
not  affect  or  apply  to  bonds  issued  to  refund  a  debt  contracted  prior  to 
April  9,  1927:  provided,  further,  that  this  section  shall  not  apply  to  Green- 
ville and  Laurens  Counties  or  any  political  subdivisions  hereof:  provided, 
further,  that  the  provisions  of  this  section  shall  not  apply  to  bonds  here- 
after issued  by  Spartanburg  County  or  any  political  subdivision  thereof 
and  said  provisions  shall  not  be  applicable  to  such  bonds  issued  by  the  said 
county  or  any  political  subdivision  thereof,  although  the  authorization  for 
such  issuance  may  have  been  made  prior  to  March  2,  1940. 
1932  Code,  §  7343;  1927  (35)  263;  1940  (41)  1626. 

Validity.  —  Bonds    to    be    valid    must  types  of  evidences  of  indebtedness:  One, 

have  been  issued  in  compliance  with  the  tax  anticipation  notes,  as  authorized  by 

law.  Bolton,  et  al.   v.  Wharton,  Mayor,  §   7442,   and   the   other,   bonds.   A   bond 

et  al.,  163  S.  C.  242,  161  S.  E.  454.  represents  "a  primary  obligation  of  the 

Municipal  bonds. — A  municipality  has  subdivision,"   to   the  payment   of   which 

no  authority  to  issue  other  than  serial  the  general  credit  of  the  municipality  is 

bonds.  Bolton,  et  al.  v.  Wharton,  Mayor,  pledged,  while  on  the  other  hand  a  tax 

et  a).,  163  S.  C.  242,  161  S.  E.  454.  anticipation    note    is    but    an    obligation 

Evidences  of  indebtedness  municipali-  pavable  out  of  a  particular  fund.  Bolton, 

lies  may  issue. — Under  the  Constitution  et  al.  v.  Wharton,  Mayor,  et  al.,  163  S.  C. 

and  laws  of  this  State,  a  municipal  cor-  242,   161  S.  E.  454. 
poration  is  authorized  to  issue  only  two 

§  7344.  Retirement  of  such  bonds — exemptions. — All  serial  bonds  issued 
by  such  subdivisions  shall  be  retired  in  annual  amounts  equal  to  not  less 
than  two  and  one-half  (2V2)  per  cent,  of  the  principal  sum:  provided,  that 
counties,  individually  or  in  group,  issuing  bonds  for  highway  purposes  pur- 
suant to  reimbursement  agreement  with  the  state  highway  commission, 
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may  provide  for  retirement  of  said  bonds  in  such  manner  as  may  be  con- 
sistent with  the  provisions  of  the  respective  reimbursement  agreements: 
provided,  further,  that  the  provisions  of  section  7343  and  section  7344  shall 
not  apply  to  the  counties  of  York,  Horry,  Lancaster,  Lexington,  Colleton, 
Marion,  Oconee,  Hampton,  Kershaw,  McCormick,  Anderson,  and  Green- 
wood, or  any  political  subdivisions  thereof:  provided,  further,  that  the  pro- 
visions of  this  section  shall  not  apply  to  bonds  hereafter  issued  by  Spartan- 
burg County  or  any  political  subdivision  thereof  and  said  provisions  shall 
not  be  applicable  to  such  bonds  issued  by  the  said  county  or  any  political 
subdivision  thereof,  although  the  authorization  for  such  issuance  may  have 
been  made  prior  to  March  2,  1940. 

1932  Code,  §  7344;  1927  (35)  263;  1940  (41)  1626. 

See  notes  under  section  7343.  since   the    freeholders    and    city    council 

An  election  pursuant  to  a  petition  for  were  all  charged  with  knowledge  of  this 

issuance  of  bonds  payable  40  years  after  statute.   McDaniel  v.   Bristol,   et  al.,    160 

date  was  held  by  the  court  to  authorize  S.  C.  408,  158  S.  E.  804. 
several  bonds  maturing  within  40  years, 

§  7345.  Causes  of  action  for  damages  from  defects  in  streets,  mismanage- 
ment, etc. — Any  person  who  shall  receive  bodily  injury,  or  damages  in  his 
person  or  property,  through  a  defect  in  any  street,  causeway,  bridge  or 
public  way,  or  by  reason  of  defect  or  mismanagement  of  anything  under 
control  of  the  corporation  within  the  limits  of  any  town  or  city,  may  re- 
cover, in  an  action  against  the  same,  the  amount  of  actual  damages  sus- 
tained by  him  by  reason  thereof.  If  any  such  defect  in  a  street,  causeway 
or  bridge  existed  before  such  injury  or  damage  occurred,  such  damage  shall 
not  be  recovered  by  the  person  so  injured  if  his  load  exceed  the  ordinary 
weight:  provided,  the  said  corporation  shall  not  be  liable  unless  such  defect 
was  occasioned  by  its  neglect  or  mismanagement:  provided,  further,  such 
person  has  not  in  any  way  brought  about  any  such  injury  or  damage  by 
his  or  her  own  negligent  act  or  negligently  contributed  thereto. 

1932  Code,  §  7345;  Civ.  C.  '22,  §  4478;  Civ.  C.  '12,  §  3053;  Civ.  C.  '02,  §  2023;  R.  S. 
1582;   1892  (20)  91,  102;  1901  (23)  657. 

In   general.— Under   this   section    "any  ter,  180  S.  C.  536;  186  S.  E.  535. 
person"    includes    an    employee    of    the  Being  applicable  only  in  case  of  negli- 

city.  Strait  v.  Rock  Hill,  104  S.  C.  116,  88  gence  in  repair  of  streets. — This  section 

S.  E.  469.  is  applicable  only  in  case  of  city's  negli- 

This  section  is  constitutional.  —  This  gence  in  the  repair  of  its  streets.  Gil- 
section  is  not  in  conflict  with  Const,  art.  christ  v.  City  Council,  115  S.  C.  367,  105 
3,    §    17,    providing    that   the    subject    of  S.  E.  741. 

every  Act  shall  be  expressed  in  the  title.  Or    defect    in    or   mismanagement    of 

Barksdale   v.  Laurens,   58   S.    C.   413,   36  some  instrumentality  of  city  when  in  ac- 

S.  E.  661,  79  Am.  St.  Rep.  460,  33  L.  R.  tual    use    in    street   repairs.    Athanas    v. 

A.  (N.  S.)  1228.  City    of   Spartanburg.    196    S.    C.    19,    12 

And  is  construed  in  a  strict  manner. —  S.    E.    (2d)    39. 
This    section   has    been    construed   in    a  The  "neglect"  mentioned  in  this  stat- 

very   strict  manner.    See   United   States  ute  is  the  same  as   "negligence"   which 

Casualty    Co.    v.    State   Highway    Dept.,  is  want  of  ordinary  care  and  may  consist 

155  S.  C.  77,  151  S.  E.  887;  Davis  v.  City  of  omission  or  non-action.  Bruce  v.  City 

of  Greenville,  168  S.  C.  476,  167  S.  E.  682;  of  Spartanburg,   187  S.  C.  322,   197  S.  E. 

Reeves  v.  City  of  Easley,  167  S.  C.  231,  823. 
166  S.  E.  120.  The  evidence  that  the  plaintiff's  father 

An  action  in  tort  against  a  municipal-  fixed  an  extension  wire  from  a  socket  on 

ity  can  be  maintained  only  by  reason  of  his  porch  and  carried  it  into  street,  and 

the  above  statute,  and   individuals  who  plaintiff  was  injured   by   high   electrical 

undertake  to  maintain  an  action  for  dam-  voltage  from  wire  in  close  proximity  to 

ages    alleged   to    have    been   suffered    at  extension   wire,   while  holding   an   ordi- 

the  hands  of  a  municipality  must  bring  nary  electric  light  globe  placed  at  other 

themselves   strictly  within   the   purview  end    of    extension    wire,    to    enable    his 

of  the  statute.  Singleton  v.  City  of  Sum-  brother  to  see  how  to  repair  his  father's 
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automobile  parked  in  street,  does  not 
show  right  of  action  under  this  section 
against  city  operating  electric  light 
plant;  plaintiff's  injury  not  being  caused 
by  nonfeasance  or  misfeasance  in  con- 
nection with  keeping  streets  in  condi- 
tion of  proper  repair.  Poster  v.  Union, 
129  S.  C.  257,  123  S.  E.  839. 

Washing  off  of  streets  with  a  motor- 
drawn  flusher  did  not  constitute  repair 
of  street  so  as  to  entitle  boy,  injured  by 
large  volume  of  water  from  hose,  to  re- 
cover under  this  statute.  Davis  v.  City 
of  Greenville,  168  S.  C.  476,  167  S.  E.  682. 

Presence  of  dust,  trash,  and  debris  in 
street  does  not  constitute  "defect"  there- 
in that  necessitates  repair  of  street  so  as 
to  render  city  liable  under  statute.  Ibid. 

One  injured  by  negligence  of  driver  of 
municipal  truck  cannot  recover  under 
this  section.  Singleton  v.  City  of  Sumter, 
180  S.  C.  536,   186  S.  E.  535. 

City  not  liable  hereunder  for  misman- 
agement of  its  truck  engaged  during 
nighttime  in  keeping  streets  clean  and 
sanitary,  when  there  was  no  evidence 
showing  defect  in  street  or  street  was 
unsafe  bv  accumulations  thereon.  Jack- 
son v.  City  of  Columbia,  174  S.  C.  208, 
177  S.  E.  158. 

This  section  applies  only  to  defects  in 
streets  for  street  purposes,  but  does  not 
render  city  liable  to  property  owner 
made  ill  by  depression  in  street  filled 
with  stagnant  water.  Triplett  v.  Colum- 
bia, 111  S.  C.  7,  96  S.  E.  675,  1  A.  L.  R. 
349. 

Or  to  mismanagement  of  anything  un- 
der city's  control  in  making  repairs. — 
Duty  for  breach  of  which  this  section 
gives  a  right  of  action  is  duty  to  main- 
tain streets  in  a  reasonably  safe  condi- 
tion, and  breach  of  that  duty  may  be 
predicated  on  either  defect  in  street  or 
defect  in,  or  mismanagement  of,  any- 
thing under  city's  control  in  making  re- 
pairs on  street  from  which  injury  re- 
sults to  any  person  engaged  in  legitimate 
use  of  street,  but  that  liability  is  con- 
ditioned on  existence  of  actionable  neg- 
ligence as  that  term  is  applied  in  law 
of  torts.  Foster  v.  Union,  129  S.  C.  257, 
123  S.  E.  839. 

For  negligence  management  of  police 
department. — Plaintiff,  showing  that  de- 
fendant was  authorized  to  keep  fire  and 
police  departments,  and  had  exclusive 
control  over  them,  and  that,  while  he 
was  a  fireman  in  the  discharge  of  his 
duty  was  struck  by  police  car  driven  in 
an  unlawful  manner,  held  not  entitled  to 
recover  under  this  section.  Reeves  v. 
City  of  Easley,  167  S.  C.  231,  166  S.  E. 
120. 

Under  this  section  the  city  is  only  li- 
able for  injuries  caused  by  "defects"  in 
the  street,  or  by  its  mismanagement  in 
making  repairs  of  the  street,  and  not  for 
injuries  to  plaintiff's  horse  caused  by  its 
becoming  frightened  at  merchandise 
negligently  allowed  to  be  displayed  on 
the   street.    Dunn    v.    Town   Council,    43 


S.  C.  398,  21  S.  E.  315,  49  Am.  St.  Rep. 
843,  103  Am.  St.  Rep.  263,  279,  108  Am. 
St.  Rep.  152,  20  L.  R.  A.  (N.  S.)  516,  653. 

Under  this  section  a  city  is  not  liable 
for  injuries  to  a  pedestrian  on  a  side- 
walk by  being  run  over  by  a  bicycle, 
though  there  was  no  ordinance  prohib- 
iting the  use  of  sidewalks  by  bicycle  rid- 
ers. Brvant  v.  City  Council,  70  S.  C.  137, 
49  S.  E.  229,  10  L.  R.  A.  (N.  S.)  786,  23 
L.  R.  A.  (N.  S.)  638,  Ann.  Cas.  14C,  219. 

Legitimately  in  use  at  time  of  injury. 
— Where  an  injured  party,  whether  a 
member  of  the  public  or  a  city  employee, 
at  the  time  of  the  injury  was  not  en- 
gaged in  some  legitimate  use  of  the 
streets,  causeways,  bridges,  or  public 
ways,  he  cannot  recover  from  the  city 
under  this  section.  Hiott  v.  Walterboro, 
127  S.  C.  251,  119  S.  E.  869. 

A  fireman  in  a  town's  power  plant  in- 
jured by  the  blowing  out  of  a  cylinder 
head  of  a  steam  engine  cannot  recover 
from  the  town  under  this  section  be- 
cause the  engine  supplied  the  power  to 
furnish  electric  lights  for  the  streets. 
Hiott  v.  Walterboro,  127  S.  C.  251,  119 
S.  E.  869. 

Thus  City  is  liable  for  defect  in  parks. 
— The  cases  of  Irvine  v.  Greenwood,  89 
S.  C.  511,  72  S.  E.  228,  36  L.  R.  A.  (N.  S.) 
363,  43  L.  R.  A.  (N.  S.)  863,  L.  R.  A. 
1916B,  948,  L.  R.  A.  1917F,  101,  Ann.  Cas. 
12B,  818,  Ann.  Cas.  13C,  533,  and  Stone 
v.  Florence,  94  S.  C.  375,  78  S.  E.  23,  48 
L.  R.  A.  (N.  S.)  245,  631,  L.  R.  A.  1916B, 
949  L.  R.  A.  1917F,  60,  108,  1039,  are  con- 
clusive of  the  proposition,  that  public 
playgrounds  and  parks  come  within  the 
provisions  of  this  section;  and  that  it  is 
the  duty  of  a  municipality  to  keep  them 
reasonably  safe,  in  order  that  they  may 
serve  their  intended  purpose.  Haithcock 
v.  Columbia,  115  S.  C.  29,  104  S.  E.  335, 
336,  29  A.  L.  R.  868,  880. 

The  street  sidewalks,  grassplots,  etc., 
in  a  park  are  merely  its  component 
parts,  and  to  determine  whether  the  mu- 
nicipality is  negligent  in  maintaining 
them  its  conduct  must  be  considered 
with  reference  to  the  entire  park,  and 
not  merely  in  connection  with  the  par- 
ticular street.  Haithcock  v.  Columbia, 
115  S.  C.  29,  104  S.  E.  335.  29  A.  L.  R. 
868,  880. 

In  determining  whether  there  was  tes- 
timony tending  to  show  negligence  ton 
the  part  of  defendant  city  in  the  main- 
tenance of  a  park,  the  tender  age  of 
plaintiff,  a  child  injured  through  explo- 
sion of  dynamite  caps  found  by  him  in 
the  park,  must  be  considered.  Haithcock 
v.  Columbia,  115  S.  C.  29,  104  S.  E.  335, 
29  A.  L.  R.  868.  880. 

Meter  boxes  and  cut-off  valves.  — ■  In 
action  by  pedestrian  against  city  of  in- 
juries sustained  when  she  stepped  into 
open  water-meter  box,  non-suit  was 
properly  granted  where  evidence  did  not 
establish  that  city  had  actual  notice  of 
open  water-meter  box,  and  only  evi- 
dence as  to  how  long  it  had  been  open 
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was  testimony  of  witness  that  he  had 
seen  it  open  two  hours  before  accident, 
since  constructive  notice  could  not  be 
attributed  to  city  on  basis  of  such  tes- 
timony. Driggers  v.  City  of  Florence,  190 
S.  C.  309,  2  S.  E.  (2d)  790. 

But  where  city  installed  water  cut-off 
valve  in  hole  2]'2  or  3  feet  deep  on  shoul- 
der of  street  along  which  there  was  no 
sidewalk  and  hole  was  left  uncovered 
for  long  period  of  time,  and  pedestrian 
walking  on  street  at  night  to  avoid  an 
automobile  stepped  on  the  shoulder  and 
into  hole  sustaining  injuries  and  city  had 
knowledge  that  pedestrians  would  from 
time  to  time  be  forced  to  use  shoulder 
to  avoid  injury  and  had  reason  to  know 
that  unless  valve  box  was  constantly 
covered  it  would  constitute  a  serious 
hazard  to  any  pedestrian  using  the 
shoulder,  especially  in  the  nighttime, 
negligence  of  city  was  a  question  for 
the  jury.  Crosby  v.  City  of  Chester,  197 
S.  C.  67,  14  S.  E.  (2d)  552. 

For  defects  in  streets. — Municipal  cor- 
poration must  keep  street  reasonably 
safe  for  use  by  those  entitled  thereto. 
Walsh  v.  Dawson  Engineering  Co.,  159 
S.  C.  425.  157  S.  E.  447;  Bruce  v.  City  of 
Spartanburg,  187  S.  C.  322,  197  S.  E.  823; 
Young  v.  City  of  Camden,  187  S.  C.  414, 
198  S.  E.  45. 

This  section  makes  a  city  liable  for  a 
defective  sidewalk  used  for  foot  passen- 
gers, as  well  as  for  defects  in  the  part 
of  the  way  used  for  horses  and  vehicles. 
Caston  v.  Rock  Hill,  107  S.  C.  124,  92 
S.  E.  191. 

For  unsafe  electric  lighting  pole.  — 
This  section  requires  the  city  to  keep  the 
street  in  such  repair  that  it  is  reason- 
ably safe  for  travel,  so  that  it  would  be 
bound  to  keep  an  electric  lighting  pole 
placed  in  the  street,  together  with  the 
wires  attached  thereto,  in  a  safe  condi- 
tion. Irvine  v.  Greenwood,  89  S.  C.  511, 
72  S.  E.  228,  36  L.  R.  A.  (N.  S.)  363,  43 
L.  R.  A.  (N.  S.)  863,  L.  R.  A.  1916B,  948, 
L.  R.  A.  1917F,  101,  Ann.  Cas.  12B,  818, 
Ann.  Cas.  13C,  533. 

Large  water  hose  left  lying  across 
sidewalk  from  time  to  time  without 
warning  of  any  kind  to  those  using  side- 
walk, after  notice  to  city  of  danger  in 
doing  so,  constituted  "defect"  in  street 
rendering  city  liable  to  pedestrian  trip- 
ping over  hose.  Terrell  v.  City  of  Orange- 
burg, 176  S.  C.  518,   180  S.  E.  670. 

For  negligent  management  of  fire  de- 
partment.— Plaintiff,  showing  that  defen- 
dant city  was  authorized  to  keep  a  fire 
department  and  had  the  exclusive  con- 
trol of  it,  and  that,  while  she  was  wait- 
ing on  a  street  corner,  a  team  of  large, 
strong,  and  dangerous  horses  under  the 
negligent  management  of  the  fire  de- 
partment dashed  against  her,  was  en- 
titled to  recover  damages  for  such  in- 
iurv.  Creps  v.  Columbia,  104  S.  C.  371, 
89  S.  E.  316,  9  A.  L.  R.  157;  but  see  the 
discussion  of  this  case  in  Reeves  v.  City 
of  Easley,  167  S.  C.  231,  166  S.  E.  120. 


For  negligently  laying  pipes. — Where, 
in  laying  drainage  pipes  to  carry  off 
surface  water,  the  construction  by  the 
city  was  so  negligent  that  water  ponded 
on  the  lot  of  a  citizen  raising  the  street 
grade  was  not  carried  off,  but  collected 
thereon,  rendering  the  premises  sickly 
and  uninhabitable,  the  city  is  liable  for 
damages  to  the  owner  under  this  sec- 
tion. Mayrant  v.  Columbia,  77  S.  C.  281. 
57  S.  E.  857,  10  L.  R.  A.  (N.  S.)  1094. 

A  person  using  city  streets,  although 
held  to  exercise  of  due  care,  has  right 
to  assume  that  city  has  discharged  and 
has  exercised  ordinary  care  in  keeping 
streets  in  reasonably  safe  condition. 
Bruce  v.  City  of  Spartanburg,  187  S.  C. 
322,  197  S.  E.  823. 

For  mismanagement  of  a  steam  roller. 
— This  section  is  broad  enough  to  in- 
clude an  action  for  injuries  sustained  by 
an  employee  of  the  city  by  reason  of 
defendant's  mismanagement  of  a  steam 
roller  while  repairing  its  streets.  Barks- 
dale  v.  Laurens,  58  S.  C.  413,  36  S.  E. 
661,  79  Am.  St.  Rep.  460,  33  L.  R.  A. 
(N.  S.)  1228. 

For  failure  to  place  safeguards  at 
ditch. — This  section  makes  municipali- 
ties liable  for  damages  resulting  from 
failure  to  place  safeguards  at  ditch  at 
which  sidewalk  ends.  Hutchison  v.  Sum- 
merville,  66  S.  C.  442,  45  S.  E.  8.  20  L. 
R.  A.  (N.  S.)  683,  27  L.  R.  A.  (N.  S.)  1170. 

For  contractor's  failure  to  take  pre- 
cautions to  protect  public. — City  must 
see  that  contractor,  who  has  been  grant- 
ed right  to  use  street,  takes  proper  pre- 
cautions to  protect  public.  Walsh  v.  Daw- 
son Engineering  Co.,  159  S.  C.  425,  157 
S.  E.  447. 

Provided,  however,  injured  person 
was  not  guilty  of  contributory  negli- 
gence.— One  suing  a  city  for  a  personal 
injury  must,  as  required  by  this  section, 
allege  and  prove  that  his  injury  was  not 
brought  about  by  his  own  negligence, 
and  that  he  did  not  negligently  contrib- 
ute thereto.  Stone  v.  Florence,  94  S.  C. 
375,  78  S.  E.  23,  48  L.  R.  A.  (N.  S.)  245, 
631.  L.  R.  A.  1916B,  949,  L.  R.  A.  1917F, 
60,  108,  1039. 

Under  this  section  it  was  necessary  for 
plaintiff  in  an  action  for  injuries  to 
show,  as  part  of  his  case,  that  he  had 
not  been  guilty  of  contributory  negli- 
gence, and  where  he  failed  to  do  so  it 
was  proper  to  grant  a  nonsuit.  Barks- 
dale  v.  Laurens,  58  S.  C.  413,  36  S.  E. 
661.  79  Am.  St.  Rep.  460,  33  L.  R.  A. 
(N.  S.)  1228;  Young  v.  City  of  Camden, 
187  S.  C.  414,  198  S.  E.  45. 

A  child  five  years  old  injured  on  a  de- 
fective street  is  presumptively  incapable 
of  negligence  within  this  section.  Stone 
v.  Florence,  94  S.  C.  375,  78  S.  E.  23.  48 
L.  R.  A.  (N.  S.)  245,  631,  L.  R.  A.  1916B. 
949,  L.  R.  A.  1917F,  60,  108,  1039. 

Sufficiency  of  allegations  in  complaint. 
— Complaint  in  action  against  city  to  re- 
cover damages  for  injuries  sustained  by 
fireman  while  in  city  employ  on  account 
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of  its  alleged  negligent  acts,  and  reckless 
mismanagement  of  fire  department  and 
affairs,  when  fireman  fell  while  descend- 
ing ladder  from  burning  building,  is  in- 
sufficient to  state  a  cause  of  action,  un- 
der this  section.  Oswald  v.  Orangeburg, 
154  S.  C.  105,  151  S.  E.  230. 

Allegations  of  complaint,  in  action 
against  city  for  injuries,  stating  that 
plaintiff,  while  in  city's  employ,  was  in- 
jured when  excavating  on  street  by  rea- 
son of  side  of  excavation  caving  in,  and 
alleging  failure  to  provide  safe  place  for 
him  to  work  on  public  street,  do  not 
state  a  cause  of  action  within  this  sec- 
tion. Stewart  v.  City  Council,  134  S.  C. 
398,  132  S.  E.  678. 

Questions  of  negligence  for  jury. — 
In  statutory  action  by  motorist  against 
city  for  injuries  sustained  when  left 
front  wheel  of  motorists  automobile  col- 
lided at  night  with  a  dome-shaped,  un- 
lighted,  pavement-colored  traffic  marker 
about  10  inches  high  and  about  1V2  feet 
wide  at  its  base,  set  in  center  of  un- 
lighted  heavily  traveled  street  intersec- 
tion, negligence  of  city  relative  to  its 
manner  of  maintaining  marker  was  for 
jury.  Young  v.  City  of  Camden,  187  S. 
C.  414,  198  S.  E.  45. 

Where  street  was  obstructed  with  per- 
mission of  city  council,  and  pedestrian 
fell  over  pile  of  cement  and  pavement 
excavated  by  men  working  in  street, 
city  council's  negligence  was  for  jury. 
Walsh  v.  Dawson  Engineering  Co.,  159 
S.  C.  425,  157  S.  E.  447. 

Contributory  negligence  of  pedestrian 
falling  on  pile  of  cement  and  pavement 
while  going  around  barricade  in  side- 
walk where  building  was  being  erected 
was  for  jury.  Walsh  v.  Dawson  Engineer- 
ing Co.,  159  S.  C.  425,  157  S.  E.  447. 

Whether  defendant  city  was  negligent 
in  maintaining  on  its  premises  a  danger- 
ous instrumentality  calculated  to  attract 
the  youthful  instincts  of  plaintiff,  a  child 
injured  by  the  explosion  of  dynamite 
caps  which  he  found  within  the  city's 
park,  and  whether  the  child  was  guilty 
of  negligence  contributing  to  his  injury, 
were    questions    of    fact    for    the    jury. 


Haithcock  v.  City  of  Columbia,  115  S.  C. 

29,  104  S.  E.  335,  29  A.  L.  R.  868,  880. 
Complaint     alleging     that    pedestrian 

was  injured  by  over-hanging  sign  on 
sidewalk  which  city  knew  or  ought  to 
have  known  was  insecurely  placed  was 
sufficient  since  whether  such  condition 
constituted  a  defect  in  street  within  stat- 
ute was  for  jury.  Heath  v.  Town  of  Dar- 
lington, 171  S.  C.  196,  171  S.  E.  916. 

The  question  of  contributory  negli- 
gence of  a  plaintiff  is  for  the  jury  unless 
there  is  so  complete  an  absence  of  evi- 
dence thereabout  as  to  make  it  a  ques- 
tion of  law  for  the  court.  Rowland  v. 
Town  of  Dillon,  188  S.  C.  408,  199  S.  E. 
525. 

In  taxicab  passenger's  action  against 
municipality  for  injuries  sustained  when 
taxicab  struck  refilled  sewer  ditch, 
whether  municipality  exercised  ordinary 
care  in  keeping  street  in  reasonably  safe 
condition  for  travel  was  for  the  jury. 
Bruce  v.  City  of  Spartanburg,  187  S.  C. 
322,  197  S.  E.  823. 

Sufficiency  of  evidence.  —  As  to  evi- 
dence not  held  to  conclusively  show  con- 
tributory negligence  and  that  load  ex- 
ceeded ordinary  weight,  see  Sullivan  v. 
Anderson,  81  S.  C.  478,  480,  62  S.  E.  862. 

As  to  sufficiency  of  evidence  of  negli- 
gence, see  Sullivan  v.  Anderson,  81  S.  C. 
478,  480,  62  S.  E.  862. 

Measure  of  damages. — As  to  measure 
of  damages  for  injury  to  horse,  see  Sul- 
livan v.  Anderson,  81  S.  C.  478,  480,  62 
S.  E.  862. 

See  generally,  as  to  liability  under 
contract  to  perform  duty  of  municipal- 
ity, Ancrum  v.  Camden  Water,  Light, 
etc.,  Co.,  82  S.  C.  284,  292,  64  S.  E.  151, 
21  L.  R.  A.  (N.  S.)  1022,  1029,  Ann.  Cas. 
13D,  461 

Applied  in  Randal  v.  State  Highway 
Dept.,  150  S.  C.  302,  148  S.  E.  57;  McLen- 
don  v.  Columbia,  101  S.  C.  48,  85  S.  E. 
234,  L.  R.  A.  1915E,  1119,  1137,  L.  R.  A. 
1916C,  978,  L.  R.  A.  1916E,  161,  5  A.  L.  R. 
990;  Robinson  v.  St.  Matthews,  89  S.  C. 

30,  71  S.  E.  234;  Columbia  v.  Melton,  85 
S.  E.  558,  67  S.  E.  902;  Connell  v.  City  of 
Spartanburg,  169  S.  C.  403,  169  S.  E.  84. 


§  7346.  Laying  certain  pipes  for  water  supply — approval  of  county  author- 
ities— repair. — Any  municipal  corporation  of  this  State  having  power  to 
construct  and  operate  a  plant  for  water  supply,  or  any  individual  or  private 
corporation  contemplating  the  laying  of  pipes  for  supplying  water  to  mu- 
nicipal corporations  or  to  a  community  of  citizens,  shall  have  authority  to 
lay  water  pipes  for  the  purpose  of  carrying  water  on  or  under  the  bed  of 
any  nontidal  navigable  stream  of  this  State,  and,  with  the  approval  of  the 
couniy  authorities  in  any  county,  on  or  under  any  highway  of  such  county; 
such  pipes  to  be  so  laid  as  not  to  interfere  with  the  free  use  of  such  highway 
or  the  navigation  of  such  streams  by  boats  to  the  same  extent  that  they 
would  be  navigable  if  such  pipes  were  not  laid. 

It  shall  be  the  duty  of  every  such  municipality,  private  corporation  or 
person,  having  laid  such  pipes,  to  keep  the  same  in  repair. 
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1932  Code,  §  7346;  Civ.  C.  '22,  §  4479;  Civ.  C.  '12,  §  3054;  1903  (24)  77. 

§  7359.  May  own  and  operate  rock  quarries — police  jurisdiction. — All  in- 
corporated towns  and  cities  are  hereby  authorized  and  empowered,  in  ad- 
dition to  the  powers  now  conferred  upon  them  by  law,  to  own  and  operate 
rock  quarries,  for  the  purpose  of  improving  roads,  highways  and  streets 
within  their  respective  jurisdictions,  and  to  work  convicts  in  operating 
said  rock  quarries. 

The  police  jurisdiction  and  authority  of  such  towns  and  cities  shall  extend 
over  all  prisoners  in  transit  between  said  rock  quarries  and  said  cities 
and  towns. 

1932  Code,  §  7359;  Civ.  C.  '22,  §  4491;  Civ.  C.  '12,  §  3057;  1903  (24)  78. 

§  7365.  Police  may  arrest  within  one  mile  of  corporate  limits. — The  police 
authorities  of  all  towns  and  cities  of  this  State  are  hereby  authorized  and 
empowered  to  make  arrests  of  all  offenders  against  the  municipal  ordi- 
nances and  statutes  of  this  State  committed  within  the  corporate  limits  at 
any  place  within  a  radius  of  one  mile  of  the  corporate  limits,  with  or  with- 
out a  warrant,  when  such  police  authorities  are  in  pursuit  of  such  offender. 
1932  Code,  §  7365;  Civ.  C.  '22,  §  4497;  Civ.  C.  '12,  §  3063;  1908  (25)  1089. 

■§  7367.  May  purchase  land  for  streets. — Whenever  the  mayor  and  alder- 
men of  any  city  or  the  intendant  and  wardens  of  any  town  in  this  State 
shall  think  it  expedient  to  widen,  open,  lay  out,  extend  or  establish  any 
street,  alley,  road,  court  or  lane,  they  shall  have  power  to  purchase  the  lot, 
lots  or  parts  of  lots  of  land  necessary  for  such  street,  alley,  lane,  road  or 
court,  and  the  fee  simple  of  said  land  shall  be  vested  in  said  city  or  town 
for  the  use  of  the  public  from  the  day  of  the  deed  of  sale. 

1932  Code,  §  7367;  Civ.  C.  '22,  §  4499;  Civ.  C.  '12,  §  3065;  Civ.  C.  '02,  §  1396;  R.  S. 
1181;  1884  (18)  781;  1905  (24)  964. 

City's  right  of  appeal  from  decision  of  view  of  Const,  art.  1,  §§  5,  17,  guarantee- 
condemnation  commissioners.  —  Under  ing  equal  protection  of  laws,  and  prohib- 
this  section  and  the  section  following,  a  iting  taking  of  private  property  for  pub- 
city  has  right  of  appeal  from  decision  of  lie  use  without  just  compensation;  "ap- 
condemnation  commissioners  in  proceed-  peal"  as  used  not  meaning  technical  ap- 
ing to  condemn  property  for  street  use,  peal  but  connoting  notice.  Spartanburg 
notwithstanding  such  sections  provide  v.  Cudd,  132  S.  C.  264,  128  S.  E.  360. 
for  appeal  only  by  property  owner,  in 

§  7368.  Proceedings  on  refusal  of  owner  to  sell — appeal  by  owner. — In  case 
any  owner  or  owners  of  said  lot  or  lots  of  land  as  aforesaid  shall  refuse  to 
sell  the  same,  or  shall  demand  what  may  be  deemed  by  the  said  authorities 
an  unreasonable  price,  then  the  said  authorities  shall  notify  such  owners 
that  the  land  is  required  for  street  purposes  and  that  application  will  be 
made  to  the  clerk  of  court  of  common  pleas  for  the  drawing  of  a  jury  in 
condemnation  to  determine  and  fix  upon  the  true  and  real  value  of  such 
land,  and  any  damage  thereto,  by  reason  of  the  opening,  widening  or  ex- 
tension of  such  highway;  due  regard  being  had,  in  assessing  such  damages, 
to  any  increased  value  of  such  lot,  lots  or  parts  of  lots,  by  reason  of  the 
opening,  widening  or  extension  of  such  highway.  And  on  the  payment  of 
the  full  value  of  said  lot  or  lots,  and  such  special  damages  aforesaid,  ascer- 
tained and  determined  on  in  the  manner  above  provided,  the  fee  simple  of 
said  lot,  lots  or  parts  of  lots,  shall  be  vested  in  such  city  or  town  for  the 


Page  267  General  Provisions  §  7370 

use  of  the  public,  and  the  said  owner  shall  execute  his  deed,  without  war- 
ranty therefor,  according  to  said  city  or  town.  In  case  any  owner  shall  be 
dissatisfied  with  the  valuation  of  his  lot  or  lots,  or  such  special  damages 
aforesaid,  it  shall  and  may  be  lawful  for  either  party  to  appeal  from  the 
same  upon  giving  notice  of  such  appeal  to  the  mayor  and  aldermen,  or  in- 
tendant  and  wardens,  of  such  city  or  town,  within  ten  days  from  the  time 
of  his  receiving  a  notification  of  such  valuation  and  assessment  of  damages, 
to  the  court  of  common  pleas  for  the  county  in  which  said  lands  may  be 
at  the  next  session  thereafter:  and  the  said  court  shall  order  a  new  valua- 
tion and  assessment  of  damages,  or  either,  in  such  particular  case,  to  be 
made  by  a  jury,  who  shall  be  charged  therewith  in  the  same  or  some  sub- 
sequent term,  and  their  verdict  shall  be  final  and  conclusive  unless  a  new 
trial  be  granted,  and  after  judgment  in  such  case  the  fee  simple  of  said  lot 
or  lots,  or  parts  of  lots,  shall  be  vested  in  such  city  or  town,  upon  the  pay- 
ment, or  tender  of  payment,  of  the  amount  of  such  valuation  and  damages, 
and  the  said  owner  shall  thereupon  execute  his  quitclaim  deed  therefor 
accordingly  to  said  city  or  town.  After  tender  of  the  amount  found  by  the 
commissioners  for  compensation  and  damages,  the  pending  of  an  appeal 
either  in  the  circuit  or  the  Supreme  Court  shall  not  operate  to  stay  the 
opening,  widening  or  extension  of  said  street;  but  the  acceptance  of  the 
amount  tendered  shall  operate  as  an  abandonment  of  the  appeal. 

1932  Code.  §  7368;  Civ.  C.  '22,  §  4500;  Civ.  C.  '12,  §  3066;  Civ.  C.  '02,  §  1397;  R.  S. 
1182,  1183;   1884  (18)  782;  1925  (34)  103. 

Cross  reference. — As  to  city's  right  of  due  to  contemplated  improvement  may 

appeal   from   unsatisfactory   decision   of  be  set  off  against  the  damage.  Bailey  v. 

condemnation  commissioners,  see  note  to  Clinton,  88  S.  C.  118,  70  S.  E.  446,  L.  R. 

preceding  section.  A.  1918A,  892,  Ann.  Cas.   12C,  200,  Ann. 

Power  to  condemn  for  municipal  pur-  Cas.  14B,  481. 
poses.  —  This  section  confers  upon  the  A  municipal  corporation,  having  corn- 
mayor  and  alderman  of  a  town  the  right  plied  with  this  section,  has  full  power  to 
to  condemn  land  for  municipal  purposes.  condemn  land  for  the  purpose  of  open- 
Bailey  v.  Clinton,  88  S.  C.  118,  70  S.  E.  ing  a  street,  and  such  condemnation  is 
446,  L.  R.  A.  1918A,  892,  Ann.  Cas.  12C,  not  taking  without  due  process  of  law  or 
200,  Ann.  Cas.   14B,  481.  just    compensation,   since    both    methods 

This  section  does  not  contemplate  the  for    determining    compensation   and   for 

taking  of  private  property  without  com-  condemnation  of  land  are  fixed  by  stat- 

pensation,  in  that  it  provides  that,  in  es-  ute.  Evans  v.  Edgefield,  139  S.  C.  36,  137 

timating  damages  to  property  not  appro-  S.   E.   208. 
priated  for   the   street,    increased   value 

§  7369.  Clerk  of  court  lo  execute  deed  when  owner  fails — deeds  and  pro- 
ceedings recorded. — In  all  cases  where  under  the  last  preceding  section  the 
Owner  is  required  to  execute  his  deed  to  said  city  or  town,  and  shall  fail 
or  neglect  so  to  do,  then  the  clerk  of  the  court  of  common  pleas  for  the 
county  in  which  said  city  or  town  is  situated  shall  on  behalf  of  said  owner 
execute  a  deed  without  warranty  therefor  to  said  city  or  town,  which 
said  deed  shall  as  effectually  bind  said  owner  and  his  or  her  heirs  and 
assigns  as  though  executed  by  said  owner.  And  said  deed  and  all  proceed- 
ings had  in  such  matter,  except  proceedings  in  court,  shall  be  recorded  by 
the  register  of  mesne  conveyances  of  said  county  in  the  books  wherein 
conveyances  of  real  estate  in  said  county  are  required  by  law  to  be  recorded. 
1932  Code,  §  7369;  Civ.  C.  '22,  §  4501;  Civ.  C.  '12,  §  3067;  Civ.  C.  '02,  §  1398;  R.  S. 
1184;  1884  (18)  782. 

§  7370.  Jury. — Upon  ten  days'  notice  from  such  municipal  authorities, 
the  clerk  of  court  of  common  pleas  shall  draw  in  the  usual  manner  of 
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drawing  juries,  a  panel  of  twenty  jurors,  qualified  electors  of  a  munici- 
pality, from  which  panel  each  of  the  parties  shall  have  the  right  of  peremp- 
tory challenge  as  to  four,  and  the  remaining  twelve  shall  constitute  the 
condemnation  jury,  and  shall  be  notified  by  the  clerk  of  court  and  entered 
as  a  part  of  the  permanent  records  of  his  office. 

1932  Code,  §  7370;  Civ.  C.  '22,  §  4502;  Civ.  C.  '12,  §  3068;  Civ.  C.  '02,  §  1399:  R.  S. 
1185;   1884  (18)  782;   1925  (34)  103. 

Applied  in  Bailey  v.  Clinton,  88  S.  C.  118,  70  S.  E.  446,  L.  R.  A.  1918A,  892,  Ann. 
Cas.  12C,  200,  Ann.  Cas.  14B,  481. 

§  7371.  Service  of  notice,  where  owners  are  infants,  lunatics,  or  nonresi- 
dents.— When  the  owner,  or  any  one  of  several  owners,  of  the  lands  is  an 
infant  or  non  compos  mentis,  the  required  notice  shall  be  served  personally 
upon  the  trustee,  guardian,  or  committee  of  such  person,  and  personally 
on  such  owner;  and  if  there  be  no  such  trustee,  guardian  or  committee, 
the  clerk  of  the  court  of  common  pleas  shall  have  power,  and  is  hereby 
authorized,  to  appoint  for  such  person  a  guardian  ad  litem,  upon  whom  the 
service  shall  be  made,  and  who  shall  represent  the  interest  of  such  infant 
or  person  non  compos  mentis.  Said  clerk  shall  pursue  in  all  respects  the 
mode  now  provided  by  law  for  the  appointment  of  guardians  ad  litem  for 
infants  and  persons  non  compos  mentis.  If  any  owner  of  the  lands  shall 
reside  beyond  the  State,  or  his  or  her  place  of  residence  be  unknown,  the 
service  shall  be  made  upon  the  agent  of  such  owner  in  charge  of  such  land, 
or  if  there  be  no  such  agent,  then  such  owner  shall  be  served  by  publication 
as  in  civil  actions. 

1932  Code,  §  7371;  Civ.  C.  '22,  §  4503;  Civ.  C.  '12,  §  3069;  Civ.  C.  '02,  §  1400;  R.  S. 
1186;  1884  (18)  783. 

§   7372.     Oath  of  condemnation  jury. — The  aforesaid  condemnation  jury, 

before  proceeding  to  act  in  the  premises,  shall  be  regularly  sworn  by  the 

clerk  of  court  that  they  will  faithfully  and  impartially  discharge  the  duties 

herein  required  of  them. 

1932  Code,  §  7372;  Civ.  C.  '22,  §  4504;  Civ.  C.  '12,  §  3070;  Civ.  C.  '02,  §  1401;  R.  S. 
1187;   1884  (18)  783;  1925  (34)  103. 

§  7374.     May  assess  abutting  property  for  permanent  street  improvements. 

— Any  or  all  incorporated  cities  and  towns  of  this  State  are  hereby  author- 
ized and  empowered  to  provide  by  ordinance  for  the  payment  of  the  cost 
of  the  permanent  improvements  of  their  streets  and  sidewalks  by  levying 
upon  the  owners  of  property  immediately  abutting  on  the  streets  and  side- 
walks, or  parts  of  either,  so  improved  an  assessment  in  proportion  to  the 
frontage  only  of  such  property  on  such  streets  or  sidewalks,  or  parts  of 
either,  so  improved  of  not  exceeding  in  the  aggregate  one-half  of  the  cost 
of  such  improvements:  provided,  that  no  assessment  shall  be  so  laid  upon 
the  abutting  property  owners  until  such  improvements  have  been  ordered 
pursuant  to  such  ordinance  upon  the  written  consent,  signed  and  filed  with 
the  city  or  town  clerk,  of  not  less  than  two-thirds  in  number  of  the  owners 
of  the  property  abutting  upon  street,  sidewalk,  or  part  of  either,  proposed 
to  be  improved,  and  provision  made  for  the  payment  by  the  corporate 
authorities  of  said  city  or  town  of  not  less  than  one-half  of  the  costs  of 
such  improvement;  times  and  terms  of  payment  and  rates  of  interest  on 
deferred  payments  of  assessments  by  such  property  owners  shall  be  such 


Page  269 


General  Provisions 


§  7376 


as  may  be  prescribed  by  ordinance. 

1932  Code,  §  7374;  Civ.  C.  '22,  §  4506;  1915  (29)  250;  1919  (31)  140. 


The  imposition  of  assessment  for  mu- 
nicipal improvements  did  not  violate 
due  process  clause  of  Federal  Constitu- 
tion. Town  of  Cheraw  v.  Turnage,  184 
S.  C.  76;  191  S.  E.  831. 

Written  consent  of  two-thirds  of  own- 
ers indispensable. — In  action  to  recover 
back  assessment  paid  by  plaintiff,  on 
ground  that  written  consent  of  two- 
thirds  of  owners  was  not  filed  with  clerk 
of  council  as  required  by  statute,  it  was 
no  defense  that  it  had  been  reported  to 
council  that  sufficient  number  had 
signed  and  that  ordinance  so  declaring 
had  been  passed.  Ballentine  v.  Colum- 
bia, 129  S.  C.  410,  124  S.  E.  643. 

Estoppel  to  deny  validity  of  assess- 
ment. —  Abutting  owner,  who  received 
benefit  of  street  improvement  with  full 
knowledge  of  making  of  improvement 
without  objection,  was  estopped  to  deny 
validity  of  assessment,  on  ground  that 
written  consent  of  two-thirds  of  owners 
was  not  filed  with  clerk  of  council.  Bal- 
lentine v.  Columbia,  129  S.  C.  410,  124 
S.  E.  643. 

Abutting  owner  may  be  estopped  from 
contesting  validity  of  street  assessment 
improvement  on  ground  that  election  as 
to  whether  should  be  made  was  not 
held  as  required  by  this  and  the  follow- 
ing sections.  Ballentine  v.  Columbia,  132 
S.  C.  88,  129  S.  E.  82. 

In  abutting  owner's  action  to  recover 
back  assessment  paid,  defense  that  city 


had  issued  certificates  representing  as- 
sessments, and  that  certificates  had  pass- 
ed into  hands  of  bona  fide  holders,  had 
bearing  on  defense  of  estoppel  by  fail- 
ure to  object,  also  asserted  against  plain- 
tiff, and  should  not  have  been  dismissed 
on  demurrer.  Ballentine  v.  Columbia,  129 
S.  C.  410,  124  S.  E.  643. 

Application  of  section  to  City  of  Co- 
lumbia.— This  and  the  following  sections, 
requiring  election  as  to  street  improve- 
ment, are  inapplicable  to  the  city  of  Co- 
lumbia, in  view  of  §  7382  and  Const,  art. 
10,  §  14,  adopted  February  3,  1911,  and 
Acts  1911,  p.  23,  enacted  pursuant  there- 
to, authorizing  specified  cities,  including 
Columbia,  to  order  improvements  on  pe- 
tition of  owners  of  abutting  property. 
Ballentine  v.  Columbia,  132  S.  C.  88,  129 
S.  E.  82. 

This  and  the  following  sections,  requir- 
ing election  as  to  street  improvements,  if 
construed  applicable  to  city  of  Colum- 
bia, would  violate  Const,  art.  10,  §  14, 
adopted  February  3,  1911,  authorizing 
certain  cities,  including  Columbia,  to  or- 
der improvements  on  petition  of  abut- 
ting owners.  Ballentine  v.  Columbia,  132 
S.  C.  88,  129  S.  E.  82. 

Application  of  section  to  City  of 
Greenville.  —  Beatty  v.  Wittekamp,  171 
S.  C,  326,  172  S.  E.,  122. 

Applied  in  Carolina,  etc.,  R.  Co.  v. 
Clover,  46  F.  (2d)  395. 


§  7375.  Use  of  funds. — The  amounts  of  money  raised  by  such  assessments, 
together  with  the  amounts  added  thereto  by  the  city  or  town  authorities 
from  the  city  or  town  treasury,  shall  constitute  and  be  kept  as  a  separate 
fund,  to  be  used  only  for  the  purpose  for  which  it  was  raised  and  appro- 
priated. 
1932  Code,  §  7375;  Civ.  C.  '22,  §  4507;  1919  (31)  140. 

§  7376.  Assessments  a  lien — enforcement  and  collection. — The  assessments 
so  laid  shall  constitute  and  be  a  lien  upon  the  property  so  assessed,  and 
payment  thereof  may  be  enforced  as  the  payment  of  city  or  town  taxes  is 
enforced:  provided,  such  assessments  be  entered  in  a  book  kept  by  the  city 
or  town  clerk,  to  be  entitled  "assessment  liens,"  stating  the  name  of  the 
owners,  the  location  of  the  property  and  the  amount  of  the  assessment  and 
the  time  or  times  of  payment:  and  provided,  further,  that  such  lien  shall 
continue  from  the  date  of  entry  on  such  book  until  the  expiration  of  five 
years  from  the  date  when  final  payment  is  due  and  payable,  unless  sooner 
paid.  Upon  default  in  the  payment  of  any  installment  or  deferred  portion 
of  any  assessments,  at  the  time  and  in  accordance  with  the  terms  and  con- 
ditions fixed  by  ordinance,  the  total  amount  of  any  such  assessment  then 
unpaid  (including  deferred  installments  or  payments  and  interest)  shall 
immediately  become  due  and  collectible  as  city  or  town  taxes  are  collected, 
and  with  such  penalties  and  costs  as  are  now  provided  for  the  payment 
of  such  taxes. 
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1932  Code,  §  7376;  Civ.  C.  '22,  §  4508;  1919  (31)  140. 

See    also.    United    States    v.    City    of  vision     granting    right     of     redemption, 

Greenville,  118  F.  (2d)  963.  since  right  of  redemption  rests  entirely 

In  suit  to  foreclose  lien  for  municipal  on  statute.  Ibid, 
improvement  assessments,  court  had  In  suit  to  foreclose  lien  for  municipal 
power  to  decree  sale  of  property  free  of  improvement  assessments,  fact  that  de- 
all  dower  or  other  interests  of  defen-  fendants  were  not  owners  of  property 
dants  who  were  before  the  court,  though  at  time  of  imposition  of  assessment  was 
such  defendants  would  be  entitled  to  immaterial,  since  assessment  is  against 
assert  claim  to  proper  share  of  proceeds  property  and  not  against  person.  Ibid, 
of  sale  in  event  of  surplus  after  pay-  A  charge  of  6  per  cent,  interest  by  mu- 
ment  of  accumulated  taxes  and  assess-  nicipality  on  improvement  assessments 
ment  and  other  paramount  liens.  Town  was  not  a  collection  of  penalties  in  vio- 
of  Cheraw  v.  Turnage,  184  S.  C.  76;  191  lation  of  constitution,  since  constitution 
S.  E.  831.  does   not   prohibit    interest   charges    and 

In  suit  to  foreclose  lien  for  municipal  power     to    impose    assessment     carries 
improvement     assessments,     court     had  with  it  power  to  impose  reasonable  pen- 
power  to  decree  sale  free  of  right  of  re-  alties  for  non-payment.  Ibid, 
demption,  in  absence  of  statutory  pro- 

§  7377.     Entry  of  satisfaction  upon   payment. — It   shall  by  ordinance  be 
made  the  duty  of  the  city  or  town  clerk  to  make  entry  of  satisfaction  on 
such  "assessment  liens"  book  as  soon  as  full  payment  is  made,  and  the 
lien  shall  be  thereby  extinguished. 
1932  Code,  §  7377;  Civ.  C.  '22,  §  4509;  1919  (31)  140. 

§  7378.  Issue,  sale  and  pledge  of  certificates  of  indebtedness. — The  city  or 
town  councils  of  said  cities  and  towns  are  authorized  and  empowered  to 
issue  certificates  of  indebtedness  showing  the  amounts  of  money  due  to 
such  cities  or  towns  by  property  owners  as  deferred  payments  or  install- 
ments upon  such  assessments,  and  to  sell  any  of  such  certificates  of  indebt- 
edness or  to  borrow  money  by  pledging  any  of  them  as  collateral  security 
for  the  payment  of  such  debt  or  debts,  and  in  either  event  of  sale  or  col- 
lateral pledge  of  such  certificates,  or  any  of  them,  to  pledge  the  faith  and 
credit  of  such  cities  or  towns  for  the  payment  thereof,  and  to  guarantee 
the  payment  of  same  for  and  in  the  name  of  such  cities  or  towns:  provided, 
nothing  herein  shall  be  construed  as  prohibiting  the  issuance  of  bonds  or 
other  general  obligations  of  a  city  or  town  for  the  purpose  of  paying  the 
whole  or  any  part  of  the  cost  of  permanent  improvements  for  which  special 
assessments  have  been  or  are  to  be  levied  under  this  section  and  remain 
uncollected:  provided,  that  it  shall  not  be  necessary  for  a  separate  certifi- 
cate of  indebtedness  to  be  issued  showing  the  amount  due  from  each  prop- 
erty owner,  but  said  certificates  may  be  issued  in  denominations  of  one 
hundred  ($100.00)  dollars,  or  any  multiple  thereof.  Provided,  further,  that 
it  shall  not  be  necessary  for  the  maturities  of  said  certificates  of  indebted- 
ness to  correspond  exactly  to  the  maturities  of  the  deferred  payments  or 
installments  of  the  assessments,  and  said  certifiicates  may  be  issued  having 
fixed  dates  of  maturities;  but,  in  the  event  of  payment  of  the  assessments 
before  the  maturity  of  the  certificates,  the  amount  of  such  assessmens  so 
paid  shall  be  placed  in  a  sinking  fund  and  held  solely  for  the  payment  of 
the  certificates  of  indebtedness  issued  against  them. 

1932  Code,  §  7378;  Civ.  C.  '22,  §  4510;  1919  (31)  140;  1923  (33)  206;  1926  (34)  1031. 

§  7379.  May  require  notice  of  transfer  of  property  under  lien. — Such  cities 
or  towns  may,  by  ordinance,  require  the  grantor  and  grantee,  or  grantors 
and  grantees,  of  any  property,  or  part  of  same,  sold  or  transferred  after 
such  assessment  has  been  laid,  thereon,  and  before  such  assessment  lien 
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has  been  extinguished,  as  provided  herein,  to  file  in  writing  with  the  city 
or  town  clerk,  within  ten  (10)  days  after  every  such  sale  or  transfer,  the 
name  of  such  grantor  and  grantee,  or  grantors  and  grantees,  an  accurate 
description  of  the  property  sold  or  transferred  and  the  date  of  such  sale 
or  transfer. 

1932  Code,  §  7379;  Civ.  C.  -22,  §  4511;  1919  (31)  140. 

§  7381.  Provisions  nol  effective  in  any  city  or  town  until  adopted  at  elec- 
tion.— The  provisions  of  sections  7374  to  7379  shall  not  apply  or  become  op- 
erative in  any  city  or  town  until  submitted  to  the  qualified  electors  thereof 
by- the  city  or  town  council  for  approval,  and  a  majority  of  the  qualified  elec- 
tors voting  on  the  question  of  its  approval  vote  in  favor  thereof  at  any  gen- 
eral municipal  election  or  at  any  special  municipal  election  (whether  called 
and  held  for  that  purpose  only  or  not)  when  the  question  of  the  said  ap- 
proval of  said  sections  is  submitted  and  voted  on  separately  and  the  balance 
thereon  deposited  in  a  separate  box  properly  labeled  and  provided  for  that 
purpose:  provided,  that  such  election  shall  not  be  necessary  in  the  case  of 
the  city  of  Georgetown,  which  made  by  ordinance  of  the  city  council 
adopt  the  provisions  of  sections  7374  to  7379  at  any  time  after  the  tak- 
ing effect  of  this  amendatory  section:  provided,  however,  that  the  fore- 
going provisions  of  this  section  shall  not  apply  to  the  town  of  Woodruff, 
in  Spartanburg  County,  nor  to  the  town  of  Kingstree  in  Williamsburg 
County.  The  town  council  of  the  town  of  Allendale,  Allendale  County, 
South  Carolina,  is  hereby  authorized  to  issue  and  sell  paving  certificates  in 
accordance  with  the  provisions  of  sections  7374  to  7379,  for  the  purpose  of 
paving  the  following  streets  and  sidewalks,  to-wit:  All  streets  and  side- 
walks in  the  space  included  between  the  eastern  boundary  of  W.  H.  Har- 
din's property  on  Main  Street;  thence  westerly  along  Main  Street  to  a 
point  which  includes  its  entire  intersections  with  Railroad  Avenue,  and 
thence  in  a  north-westerly  direction  to  a  point  including  the  entire  intersec- 
tion of  Railroad  Avenue  with  Memorial  Avenue.  The  provisions  and  re- 
quirements of  section  7381  are  hereby  declared  inapplicable  to  the  above 
described  paving  project,  and  no  election  shall  be  necessary  therefor. 

The  town  council  of  the  town  of  Honea  Path,  Anderson  County,  South 
Carolina,  is  hereby  authorized  to  issue  and  sell  permanent  improvement 
certificates  in  accordance  with  the  provisions  of  sections  7374  to  7379,  and 
7381,  for  the  purpose  of  making  permanent  improvements  of  certain  streets 
of  said  town.  The  provisions  and  requirements  of  sections  7374  to  7379,  and 
7381,  are  hereby  declared  inapplicable  to  the  above  described  permanent 
improvement  project,  and  no  election  shall  be  necessary  therefor:  provided, 
that  no  such  election  shall  be  necessary  in  the  case  of  town  of  Due  West 
in  Abbeville  County.  The  town  council  of  said  town  may  by  ordinance 
adopt  the  provisions  of  sections  7374  to  7379,  inclusive,  at  any  time  after 
the  taking  effect  of  this  amendment,  and  may  issue  certificates  of  indebted- 
ness against  property  holders  in  accordance  with  the  provisions  of  sections 
7374  to  7379,  inclusive,  and  acts  amendatory  thereof,  without  the  holding 
of  any  election:  provided  further,  that  the  assessments  laid  by  the  town 
council  of  the  town  of  Due  West  against  the  property  owners  of  said  town 
owning  property  abutting  on  the  sidewalks  of  said  town  constructed  during 
the  years  1930  and  1931  and  the  certificates  of  indebtedness  issued  thereon 
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by  said  town  are  each  and  all  hereby  validated  and  the  assessments  so  laid 
are  declared  to  be  valid  liens  against  the  property  against  which  the  same 
are  laid,  and  the  certificates  of  indebtedness  are  hereby  declared  to  be 
valid  and  binding  obligations  of  the  town  of  Due  West,  notwithstanding 
no  election  was  held  in  said  town  authorizing  that  such  assessments  be 
so  laid  and  that  certificates  of  indebtedness  be  issued  thereon.  Provided, 
that  such  election  shall  not  be  necessary  in  the  case  of  the  city  of  Ches- 
ter which  may  by  ordinance  of  the  city  council  adopt  the  provisions  of 
sections  7374  to  7379,  both  inclusive,  at  any  time  after  January  22,  1936. 
Provided,  that  the  town  of  Fort  Mill,  York  County,  South  Carolina,  is  ex- 
cepted from  the  provisions  of  this  section  and  the  provisions  of  sections 
7374  to  7379,  both  inclusive,  Code  of  Laws  of  South  Carolina,  1932,  are  made 
applicable  to  said  town  without  submitting  the  question  to  the  qualified 
electors  thereof  and  such  assessments  may  be  laid  in  said  town  upon  com- 
pliance being  had  with  the  provisions  of  the  above  mentioned  sections: 
provided,  that  such  election  shall  not  be  necessary  in  the  case  of  the  town 
of  Bishopville,  Lee  County,  which  may  by  ordinance  of  the  town  council 
adopt  the  provisions  of  sections  7374  to  7379  at  any  time  after  May  6,  1938. 
Provided,  further,  that  such  election  shall  not  be  necessary  in  the  case  of 
the  town  of  Elloree,  county  of  Orangeburg,  which  may  by  ordinance  of 
the  town  council  adopt  the  provisions  of  7374  to  7379,  both  inclusive,  at  any 
time  after  April  21,  1937.  The  provisions  of  sections  7374  through  7379,  are 
hereby  declared  applicable  to  and  operative  in  the  town  of  Saluda,  in  Sa- 
luda County,  without  the  holding  of  an  election  as  provided  for  in  section 
7381. 

1932  Code,  §§  7380,  7381;  Civ.  C.  '22,  §  4512;  1919  (31)  140;  1922  (32)  974;  1925  (34) 
281;  1926  (34)  1028;  1929  (36)  624;  1930  (36)  1324;  1932  (37)  1149;  1936  (39)  1288;  1937 
(40)  304,  457;   1938  (40)   1802. 

§  7382     §§  7374  to  7379  and  7381  not  to  apply  to  certain  cities  and  towns.— 

The  provisions  of  sections  7374  to  7379  and  7381,  shall  not  apply  to  any  city 
or  incorporated  towns  which  has  heretofore  under  special  constitutional 
amendment  and  act  in  pursuance  thereof  provided  for  the  issue  of  bonds 
and  assessment  of  abutting  property  for  permanent  street  improvement. 
1932  Code,  §  7382;  Civ.  C.  '22,  §  4513;  1919  (31)  140. 

Applied  in  Ballentine  v.  Columbia,  132  S.  C.  88,  129  S.  E.  82. 

§  7383.  Councils  may  investigate  its  departments  and  officers. — The  city 
council  of  the  cities  and  towns  of  this  State,  that  have  been  heretofore 
chartered  or  that  may  be  hereafter  chartered  by  special  act  of  general 
assembly  or  under  the  general  laws,  shall  have  the  power  to  appoint  com- 
mittees from  members  of  the  city  council,  to  investigate  any  department 
of  the  city  government  and  any  office  thereof,  and  said  city  council  or  said 
committee  shall  have  the  same  power  which  a  magistrate  now  has  to  com- 
pel the  attendance  of  witnesses  and  to  require  them  to  give  evidence, 
under  oath,  in  the  same  manner  as  is  customary  in  the  courts  of  this  State, 
and  any  person  refusing  to  obey  said  subpoena  and  give  said  evidence  shall 
be  held  in  contempt  in  the  same  manner  and  shall  suffer  the  same  penalty 
for  contempt  as  imposed  for  similar  offenses  in  the  courts  of  this  State. 
1934  (38)  1623. 

§  7386.     Install  fire  alarm  boxes  in  hospitals  and  public  schools — inspection 
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— penalty. — Each  hospital  operating  over  ten  beds  located  in  towns  and 
cities  hereinafter  set  forth  and  all  public  schools  located  in  any  town  or  city 
in  this  State  in  which  said  town  or  city  there  is  a  general  fire  alarm  station, 
and  an  electrically  operated  fire  alarm  system,  shall  be  equipped  with  a  fire 
alarm  box  of  the  type  and  character  used  in  said  city  or  town,  to  be  located 
on  the  premises  at  such  place  as  the  chief  of  the  fire  department  may  di- 
rect, and  when  such  box  is  installed  by  such  hospital  or  public  school  the 
municipal  authorities  shall  connect  said  box  with  the  general  fire  alarm 
system  and  shall  thereafter  maintain  said  box  in  good  repair,  and  authority 
is  hereby  given  said  municipal  authorities  or  their  agents  to  enter  every 
such  hospital  or  school  at  any  reasonable  time  for  the  purpose  of  inspecting 
and  repairing  any  such  box.  The  failure  to  install  and  equip  any  hospital 
or  public  school,  as  aforesaid,  shall  be  a  misdemeanor  and  punishable  by  a 
fine  of  not  less  than  fifty  ($50.00)  dollars  and  not  more  than  one  hundred 
($100.00)  dollars,  or  by  imprisonment  for  a  period  of  not  less  than  ten  days 
and  not  more  than  thirty  days  at  the  discretion  of  the  court. 
1932  Code,  §  7310;  1926  (34)  944. 

§  7387.  May  make  regulations  as  to  public  parks  outside  limits — effect — 
penalties. — Municipalities  are  hereby  empowered  to  make,  ordain  and  es- 
tablish all  necessary  and  proper  rules  and  police  regulations  for  the  protec- 
tion of  property  and  the  preservation  of  peace,  order  and  propriety  of  con- 
duct in  all  public  parks  owned  and  maintained  by  any  such  municipality, 
whether  situated  wholly  within  or  wholly  without,  or  partly  within  and 
partly  without  the  corporate  limits  of  such  municipality,  which  rules  and 
regulations  shall  have,  within  the  limits  of  any  such  parks,  like  force  and 
effect  as  though  such  parks  were  situated  wholly  within  the  corporate 
limits  of  such  municipality;  and  such  municipalities  may  prescribe  punish- 
ment by  imprisonment  for  a  period  not  exceeding  thirty  days,  or  a  fine  not 
exceeding  one  hundred  dollars,  for  violation  of  any  such  rules  and  regula- 
tions. 

1932  Code,  §  7387;  1924  (33)  1079. 

§  7388.  Violations — arrests. — The  municipal  courts  of  such  municipalities 
shall  have  jurisdiction  of  all  offenses  against  such  rules  and  regulations, 
and  all  offenders  against  same  shall  be  subject  to  arrest  and  detention  by 
the  police  officers  of  such  municipalities  in  the  same  manner  and  to  the 
same  extent  as  in  cases  of  violation  of  municipal  ordinances  within  the 
corporate  limits  of  such  municipalities. 
1932  Code,  §  7388;  1924  (33)  1079. 

§  7390.  May  regulate  construction,  etc.,  of  buildings  and  use  of  premises — 
thickness  of  walls. — For  the  purpose  of  promoting  health,  safety,  morals,  or 
the  general  welfare  of  the  community,  the  legislative  body  of  cities  and 
incorporated  villages  is  hereby  empowered  by  ordinance  to  regulate  and 
restrict  the  height,  number  of  stories  and  size  of  buildings  and  other  struc- 
tures, the  percentage  of  lot  that  may  be  occupied,  the  size  of  yards,  courts 
and  other  open  spaces,  the  density  of  population,  and  the  location  and 
use  of  buildings,  structures  and  land  for  trade,  industry,  residence  or  other 
purposes.  No  city  or  village  shall  pass  an  ordinance  regulating  the  thick- 
ness of  walls  of  buildings  which  conflicts  with  the  laws  of  South  Carolina. 
1932  Code,  §  7390;  1924  (33)  1066. 
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A  city  ordninace   making  it   unlawful  following    statutes.    Schloss    Poster   Ad- 

to  erect  or  maintain  a  billboard  without  vertising  Co.,  Inc.  v.  City  of  Rock  Hill, 

permit  from  city  council  not  be  upheld  et  al.,  190  S.  C.  92,  2  S.  E.  (2d)  392. 
as   "zoning   ordinance"  within   this   and 

§  7391.  Divide  city  into  districts. — For  any  or  all  of  said  purposes  the  local 
legislative  body  may  divide  the  municipality  into  districts  of  such  number, 
shape  and  area  as  may  be  deemed  best  suited  to  carry  out  the  purposes 
of  sections  7390  to  7398;  and  within  such  districts  it  may  regulate  and  re- 
strict the  erection,  construction,  reconstruction,  alteration,  repair  or  use 
of  buildings,  structures,  or  land.  All  such  regulations  shall  be  uniform  for 
each  class  or  kind  of  buildings  throughout  each  district,  but  the  regulations 
in  one  district  may  differ  from  those  in  other  districts. 
1932  Code,  §  7391;  1924  (33)  1066. 

§  7392.  City  plan — design — purpose. — Such  regulations  shall  be  made  in 
accordance  with  a  comprehensive  plan,  and  designed  to  lessen  congestion 
in  the  streets;  to  secure  safety  from  fire,  panic  and  other  dangers;  to  pro- 
mote health  and  the  general  welfare;  to  provide  adequate  light  and  air;  to 
prevent  the  overcrowding  of  land;  to  avoid  undue  concentration  of  popula- 
tion; to  facilitate  the  adequate  provisions  of  transportation,  water,  sewer- 
age, schools,  parks  and  other  public  requirements.  Such  regulations  shall 
be  made  with  reasonable  consideration,  among  other  things,  to  the  char- 
acter of  the  district  and  its  peculiar  suitability  for  particular  uses,  and 
with  a  view  of  conserving  the  value  of  buildings  and  encouraging  the  most 
appropriate  use  of  land  throughout  such  municipality. 
1932  Code,  §  7392;  1924  (33)  1066. 

§  7393.  Manner  of  adopting  regulations — hearings — notice. — The  legisla- 
tive body  of  such  municipality  shall  provide  for  the  manner  in  which 
such  regulations  and  restrictions  and  the  boundaries  of  such  districts  shall 
be  determined,  established  and  enforced,  and  from  time  to  time  amended, 
supplemented  or  changed.  However,  no  such  regulation,  restriction  or  boun- 
dary shall  become  effective  until  after  a  public  hearing  in  relation  thereto, 
at  which  parties  in  interest  and  citizens  shall  have  an  opportunity  to  be 
heard.  At  least  fifteen  days'  notice  of  the  time  and  place  of  such  hearing 
shall  be  published  in  an  official  paper,  or  a  paper  of  general  circulation,  in 
such  municipality. 
1932  Code,  §  7393;  1924  (33)  1066. 

§  7394.  Amendment  of  regulations — protests. — Such  regulations,  restric- 
tions and  boundaries  may  from  time  to  time  be  amended,  supplemented, 
changed,  modified  or  repealed.  In  case,  however,  of  a  protest  against  such 
change  signed  by  the  owners  of  twenty  per  cent,  or  more  either  of  the  area 
of  the  lots  included  in  such  proposed  change,  or  of  those  immediately  adja- 
cent in  the  rear  thereof,  or  of  those  directly  opposite  thereto,  such  amend- 
ment shall  not  become  effective  except  by  the  favorable  vote  of  three- 
fourths  of  all  the  members  of  the  legislative  body  of  such  municipality. 
The  provisions  of  the  previous  section  relative  to  public  hearings  and  offi- 
cial notice  shall  apply  equally  to  all  changes  or  amendments. 
1932  Code,  §  7394;  1924  (33)  1066. 
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§  7395.  Zoning  commissions — reports. — In  order  to  avail  itself  of  the  pow- 
ers conferred  by  sections  7390  to  7398,  such  legislative  body  shall  appoint 
a  commission  to  be  known  as  the  zoning  commission  to  recommend  the 
boundaries  of  the  various  original  districts  and  appropriate  regulations  to 
be  enforced  therein.  Such  commission  shall  make  a  preliminary  report  and 
hold  public  hearings  thereon  before  submitting  its  final  report,  and  such 
legislative  body  shall  not  hold  its  public  hearing  or  take  action  until  it  has 
received  the  final  report  of  such  commission.  Where  a  city  plan  commis- 
sion already  exists,  it  may  be  appointed  as  the  zoning  commission. 
1932  Code,  §  7395;  1924  (33)  1066. 

§  7396.  Board  of  adjustment — exceptions  to  regulations — meetings  of  board 
— minutes — appeals  to  board — powers  of  boards — review  by  courts. — Such 
local  legislative  body  may  provide  for  the  appointment  of  a  board  of  ad- 
justment, and  in  the  regulations  and  restrictions  adopted  pursuant  to  the 
authority  of  sections  7390  to  7398  may  provide  that  the  said  board  of  ad- 
justment may,  in  appropriate  cases  and  subject  to  appropriate  conditions 
and  safeguards,  make  special  exceptions  to  the  terms  of  the  ordinance  in 
harmony  with  its  general  purpose  and  intent  and  in  accordance  with  gen- 
eral or  specific  rules  therein  contained.  The  board  of  adjustment  shall 
consist  of  five  members,  each  to  be  appointed  for  a  term  of  three  years  and 
removable  for  cause  by  the  appointing  authority,  upon  written  charges  and 
after  public  hearing.  Vacancies  shall  be  filled  for  the  unexpired  term  of 
any  member  whose  term  becomes  vacant.  The  board  shall  adopt  rules  in 
accordance  with  the  provisions  of  any  ordinance  adopted  pursuant  to  sec- 
tions 7390  to  7398.  Meetings  of  the  board  shall  be  held  at  the  call  of  the 
chairman  and  at  such  other  times  as  the  board  may  determine.  Such  chair- 
man, or  in  his  absence,  the  acting  chairman,  may  administer  oaths  and 
compel  the  attendance  of  witnesses.  All  meetings  of  the  board  shall  be  open 
to  the  public.  The  board  shall  keep  minutes  of  its  proceedings,  showing  the 
vote  of  each  member  upon  each  question,  or  if  absent  or  failing  to  vote, 
indicating  such  fact,  and  shall  keep  records  of  its  examinations  and  other 
official  actions,  all  of  which  shall  be  immediately  filed  in  the  office  of  the 
board  and  shall  be  a  public  record.  Appeals  to  the  board  of  adjustment 
may  be  taken  by  any  person  aggrieved  or  by  any  officer,  department,  board 
or  bureau  or  the  municipality  affected  by  any  decision  of  the  administra- 
tive officer.  Such  appeal  shall  be  taken  within  a  reasonable  time  as  pro- 
vided by  the  rules  of  the  board  by  filing  with  the  officer  from  whom  the 
appeal  is  taken  and  with  the  board  of  adjustment  a  notice  of  appeal  speci- 
fying the  grounds  thereof.  The  officer  from  whom  the  appeal  is  taken  shall 
forthwith  transmit  to  the  board  all  the  papers  constituting  the  record  upon 
which  the  action  appealed  from  was  taken.  An  appeal  stays  all  proceedings 
in  furtherance  of  the  action  appealed  from  unless  the  officer  from  whom 
the  appeal  is  taken  certifies  to  the  board  of  adjustment  after  the  notice  of 
appeal  shall  have  been  filed  with  him  that  by  reason  of  facts  stated  in  the 
certificate  a  stay  would  in  his  opinion  cause  imminent  peril  to  life  or  prop- 
erty. In  such  case  proceedings  shall  not  be  stayed  otherwise  than  by  a 
restraining  order  which  may  be  granted  by  the  board  of  adjustment  or  by 
a  court  of  record  on  application  on  notice  to  the  officer  from  whom  the 
appeal  is  taken  and  on  due  cause  shown.  The  board  of  adjustment  shall  fix 
a  reasonable  time  for  the  hearing  of  the  appeal,  give  public  notice  thereof, 
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as  well  as  due  notice  to  the  parties  in  interest,  and  decide  the  same  within 
a  reasonable  time.  Upon  the  hearing  any  party  may  appear  in  person  or  by 
agent  or  by  attorney. 

The  board  of  adjustment  shall  have  the  following  powers: 

(1)  To  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any 
order,  requirement,  decision  or  determination  made  by  an  administrative 
official  in  the  enforcement  of  sections  7390  to  7398  or  of  any  ordinance 
adopted  pursuant  thereto. 

(2)  To  hear  and  decide  special  exceptions  to  the  terms  of  the  ordinance 
upon  which  such  board  is  required  to  pass  under  such  ordinance. 

(3)  To  authorize  upon  appeal  in  specific  cases  such  variance  from  the 
terms  of  the  ordinance  as  will  not  be  contrary  to  the  public  interest,  where 
owing  to  special  conditions  a  literal  enforcement  of  the  provisions  of  the 
ordinance  will  result  in  unnecessary  hardship,  and  so  that  the  spirit  of  the 
ordinance  shall  be  observed  and  substantial  justice  done. 

In  exercising  the  above-mentioned  powers  such  board  may,  in  conformity 
with  the  provisions  of  sections  7390  to  7398,  reverse  or  affirm  wholly  or 
partly,  or  may  modify  the  order,  requirement,  decision  or  determination 
appealed  from  and  may  make  such  order,  requirement,  decision  or  determi- 
nation as  ought  to  be  made,  and  to  that  end  shall  have  all  the  powers  of 
the  officer  from  whom  the  appeal  is  taken.  The  concurring  vote  of  four 
members  of  the  board  shall  be  necessary  to  reverse  any  order,  requirement, 
decision  or  determination  of  any  such  administrative  official,  or  to  decide 
in  favor  of  the  applicant  on  any  matter  upon  which  it  is  required  to  pass 
under  any  such  ordinance  or  to  effect  any  variation  in  such  ordinance. 

Any  person  or  persons,  jointly  or  severally  aggrieved  by  any  decision  of 
the  board  of  adjustment,  or  any  taxpayer,  or  any  officer,  department,  board 
or  bureau  of  the  municipality,  may  present  to  a  court  of  record  a  petition, 
duly  verified,  setting  forth  that  such  decision  is  illegal,  in  whole  or  in  part, 
specifying  the  grounds  of  the  illegality.  Such  petition  shall  be  presented  to 
the  court  within  thirty  days  after  the  filing  of  the  decision  in  the  office  of 
the  board. 

Upon  the  presentation  of  such  petition,  the  court  may  allow  a  writ  of 
certiorari  directed  to  the  board  of  adjustment  to  review  such  decision  of 
the  board  of  adjustment  and  shall  prescribe  therein  the  time  within  which 
a  return  thereto  must  be  made  and  served  upon  the  relator's  attorney, 
which  shall  not  be  less  than  ten  days  and  may  be  extended  by  the  court. 
The  allowance  of  the  writ  shall  not  stay  proceedings  upon  the  decision 
appealed  from,  but  the  court  may,  on  application,  on  notice  to  the  board 
and  on  due  cause  shown,  grant  a  restraining  order. 

The  board  of  adjustment  shall  not  be  required  to  return  the  original 
papers  acted  upon  by  it,  but  it  shall  be  sufficient  to  return  certified  or  sworn 
copies  thereof  or  of  such  portions  thereof  as  may  be  called  for  by  such  writ. 
The  return  shall  concisely  set  forth  such  other  facts  as  may  be  pertinent 
and  material  to  show  the  grounds  of  the  decision  appealed  from  and  shall 
be  verified. 

If,  upon  the  hearing,  it  shall  appear  to  the  court  that  testimony  is  neces- 
sary for  the  proper  disposition  of  the  matter,  it  may  take  evidence  or  ap- 
point a  referee  to  take  such  evidence  as  it  may  direct  and  report  the  same 
to  the  court  with  his  findings  of  fact  and  conclusions  of  law,  which  shall 
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constitute  a  part  of  the  proceedings  upon  which  the  determination  of  the 
court  shall  be  made.  The  court  may  reverse  or  affirm,  wholly  or  partly,  or 
may  modify  the  decisions  brought  up  for  review. 

Costs  shall  not  be  allowed  against  the  board,  unless  it  shall  appear  to  the 
court  that  it  acted  with  gross  negligence  or  in  bad  faith  or  with  malice  in 
making  the  decision  from  which  the  appeal  is  taken. 

All  issues  in  any  proceeding  under  this  section  shall  have  preference 
over  all  other  civil  actions  and  proceedings. 

1932  Code.  §  7396;  1924  (33)  1066. 

§  7397.  Prevention  of  violation  of  regulations. — In  case  any  building  or 
structure  is  erected,  constructed,  reconstructed,  altered,  repaired,  con- 
verted or  maintained;  or  any  building,  structure  or  land  is  used  in  violation 
of  sections  7390  to  7397  or  of  any  ordinance  or  other  regulations  made  under 
authority  conferred  hereby,  the  proper  local  authorities  of  the  municipality, 
in  addition  to  other  remedies,  may  institute  any  appropriate  action  or 
proceedings  to  prevent  such  unlawful  erection,  construction,  reconstruction, 
alteration,  repair,  conversion,  maintenance  or  use,  to  restrain,  correct  or 
abate  such  violation,  to  prevent  the  occupancy  of  said  building,  structure  or 
land,  or  to  prevent  any  illegal  act,  conduct,  business  or  use  in  or  about  such 
premises. 

1932  Code,  §  7397;  1924  (33)  1066. 

§  7398.  Conflicting  regulations. — Wherever  the  regulations  made  under 
the  authority  of  sections  7390  to  7398,  require  a  greater  width  or  size  of 
yards,  courts,  or  other  spaces,  or  require  a  lower  height  of  building  or  less 
number  of  stories  or  require  a  greater  percentage  of  lot  to  be  left  unoccu- 
pied, or  impose  other  higher  standard  than  are  required  in  any  other  statute 
or  local  ordinance  or  regulation,  the  provisions  of  the  regulation  made 
under  authority  of  sections  7390  to  7398  shall  govern.  Whenever  the  pro- 
visions of  any  other  statute  or  local  ordinance  or  regulation  require  a 
greater  width  or  size  of  yards,  courts,  or  other  open  spaces,  or  require  a 
lower  height  of  building  or  a  less  number  of  stories,  or  require  a  greater 
percentage  of  lot  to  be  left  unoccupied,  or  impose  other  higher  standards 
than  are  required  by  the  regulations  made  under  the  authority  hereof,  the 
provisions  of  such  statute  or  local  ordinance  or  regulations  shall  govern. 
1932  Code,  §  7398;  1924  (33)  1066. 
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ARTICLE  2 
Towns  of  Less  than  1,000  Inhabitants 

7402.  Mode  of  incorporation.  7415.  Auctions  and  auctioneers. 

7403.  7425.  Elections,  terms,  etc.,  of  of-      7416.  Sidewalks. 

fleers.  7417  and  7418.  Arrest,  fine  and  commit- 

7404.  Municipal  elections.  ment. 

7405.  Oath  of  intendant  and  wardens.  7419  and  7420.  Records  and  charters. 

7406.  Officers  to  hold  over  until  succes-  7422.  Surrender  of  charter  and  reincor- 

sors  elected.  poration. 

7407.  Vacancies.  7423.  Powers  of  towns  previously  incor- 

7408.  Order  of  election  by  Governor.  porated. 

7409.  Town  council.  7424.  Fire  departments. 

7410.  Abatement  of  nuisances,  etc.  7425-1.  Borrow   in   anticipation   of   taxes 

7411.  Jurisdiction  over  streets.  — payment. 

7412.  Street  tax.  7425-2.  Recall    intendant    or    warden  — 

7413.  Ownership  of  property  by  council.  counties  exempt. 

7414.  Taxation 

§  7402.  Incorporation. — The  citizens  of  any  proposed  town  of  not  less  than 
one  hundred  (100)  nor  more  than  one  thousand  (1,000)  inhabitants  in  this 
State,  desiring  to  be  incorporated,  shall  file  their  petitions  for  that  purpose, 
setting  out  the  corporate  limits  proposed  for  the  town  and  the  number  of 
inhabitants  therein,  and  signed  by  ten  freehold  electors  thereof,  who  are 
freeholders  in  the  precinct  in  which  the  proposed  town  is  located,  with  the 
secretary  of  state.  The  secretary  of  state  shall  then  issue  to  three  or  more 
persons  of  said  town  a  commission  authorizing  them  to  provide  for  the 
registration  of  all  electors  within  the  proposed  corporate  limits  of  said  town 
and  to  appoint  three  managers  of  the  election;  and  at  such  election  the  said 
registered  electors  shall  vote  on  the  following  questions:  first,  corporation; 
second,  name  of  town;  third,  selection  of  intendant  and  four  wardens.  The 
managers  shall  certify  the  result  of  such  election  under  oath  to  the  secre- 
tary of  state,  and  if  in  favor  of  corporation,  the  secretary  of  state  shall  issue 
to  the  intendant  and  wardens-elect  a  certificate  of  incorporation  of  said 
town,  with  the  privilege,  powers  and  immunities  and  subject  to  the  limita- 
tions provided  in  §§  7402  through  7422:  provided,  that  the  corporate  limits 
of  towns  of  less  than  1,000  inhabitants,  incorporated  under  the  provisions  of 
this  article,  shall  not  extend  further  than  one  mile  from  the  center  thereof: 
provided,  that  whenever  it  shall  appear  that  a  town  of  less  than  1,000  in- 
habitants has  decreased  in  population  since  its  incorporation  to  less  than 
100  inhabitants  that  then  the  charter  of  such  town  shall  thereby  become 
forfeited;  and  secondly,  that  whenever  a  majority  of  the  qualified  voters 
of  any  town  of  less  than  300  inhabitants  shall  file  with  the  intendant  or 
v/ardens  of  such  town  a  petition  asking  for  an  election  on  the  question  of 
surrendering  the  charter  of  such  town  that  such  intendant  or  wardens  shall 
order  an  election  to  determine  the  question,  at  which  all  qualified  voters 
of  such  town  be  permitted  to  vote,  and  if  two-thirds  of  those  voting  shall 
vote  in  favor  of  the  surrendering  of  such  charter,  that  the  intendant  or 
wardens  shall  certify  the  result  to  the  secretary  of  state,  who  shall  imme- 
diately thereupon  cancel  the  charter  theretofore  issued  to  such  town. 

1932  Code,  §  7402;  Civ.  C.  '22,  §  4514;  Civ.  C.  '12,  §  2893;  Civ.  C.    02,  §  1935:  1896 
(22)  76;   1898  (22)  772;  1909  (26)  46. 

See  generally,  as  to  reincorporation  of  city  of  Greenville,  Beattie  v.  City  Council, 
113  S.  C.  541,  102  S.  E.  751. 


Page  279  Towns  of  Less  Than  1,000  Inhabitants  §  7403 

§  7403.  Officers — election — term. — The  officers  of  such  town  shall  be  an 
intendant  and  four  wardens,  who  shall'  be  citizens  of  the  United  States, 
and  shall  have  been  residents  of  said  town  for  four  months  immediately 
preceding  said  election.  Said  officers  shall  be  elected  annually  and  at  such 
place  in  each  town  as  the  intendant  and  wardens  shall  designate,  ten  days' 
public  notice  being  previously  given.  They  shall  hold  their  offices  for  a 
term  of  one  year  and  until  their  successors  shall  have  been  elected  and 
qualified:  (a)  Provided,  however,  that  in  the  town  of  Andrews,  in  the 
county  of  Georgetown  and  in  the  towns  of  Moncks  Corner  and  Bonneau 
in  the  county  of  Berkeley  and  the  town  of  McClellanville  in  Charleston 
County,  said  officers  shall  be  elected  every  two  years,  and  their  term  of 
office  shall  be  for  two  years  and  until  their  successors  shall  have  been 
elected  and  qualified,  (b)  Provided,  however,  that  in  the  town  of  Clio,  in 
the  county  of  Marlboro,  said  officers  shall  be  elected  every  two  (2)  years, 
and  their  term  of  office  shall  be  for  two  (2)  years,  and  until  their  succes- 
sors shall  have  been  elected  and  qualified,  (c)  Provided,  that  in  the  town 
of  Chesterfield  and  the  town  of  Clio  there  shall  be  held  a  primary  for  the 
nomination  of  an  intendant  and  wardens  before  such  persons  are  elected 
to  said  offices.  In  town  of  Clio  no  person  shall  be  a  candidate  in  any  such 
primary  nor  shall  vote  in  any  such  election  unless  he  has  been  a  resident 
of  the  State  for  at  least  two  years,  of  the  county  of  Marlboro  for  at  least 
one  year,  and  of  the  town  of  Clio  for  at  least  one  year,  and  shall  be  duly 
registered  as  a  voter  in  said  town.  The  clerk  of  the  town  is  constituted  the 
supervisor  of  registration.  For  the  purpose  of  registering  the  voters  for  any 
such  primary  election  books  of  registration  shall  be  open  by  the  supervisor 
of  registration  not  less  than  thirty  (30)  days  before  the  election  and  shall 
be  closed  ten  (10)  days  before  the  election,  and  notices  of  the  opening  of 
the  books  of  registration  shall  be  posted  by  the  supervisor  of  registration 
in  not  less  than  three  prominent  places  in  the  town.  All  applicants  for  reg- 
istration must  apply  in  person  to  the  supervisor  of  registration.  Anyone 
desiring  to  become  a  candidate  for  any  such  office  must  qualify  as  such  on 
or  before  the  date  of  the  closing  of  the  books  of  registration  by  filing  his 
name  and  the  name  of  the  office  which  he  seeks  with  the  town  clerk  and 
by  paying  the  following  entrance  fees  in  cash.  Candidates  for  intendant  or 
mayor,  five  ($5.00)  dollars,  each;  candidates  for  aldermen,  one  ($1.00)  dol- 
lar, each.  All  such  primary  elections  shall  be  held  on  the  first  Monday  of 
April,  preceding  the  third  Monday  in  April  of  the  year  in  which  the  general 
election  is  held  for  such  offices.  The  polls  shall  open  at  8  o'clock  A.  M.  and 
close  at  4  o'clock  P.  M.  The  election  shall  be  in  charge  of  three  managers 
who  shall  be  appointed  by  the  intendant  or  mayor.  No  one  shall  be  allowed 
to  vote  in  such  primary  election  unless  he  shall  have  been  duly  registered 
as  required  herein  and  shall  produce  such  registration  certificate.  Two 
weeks  after  any  such  primary  election  the  general  election  shall  be  held 
and  shall  be  in  charge  of  three  managers  appointed  for  that  purpose  by  the 
intendant  or  mayor,  and  at  which  election  only  qualified  electors  under 
the  laws  of  the  State  residing  in  the  town  of  Clio  shall  be  allowed  to  vote. 
The  duly  elected  officers  shall  be  sworn  into  office  on  the  day  of  the  general 
election.  The  law  governing  general  elections,  where  applicable  shall  apply. 
(d)  Provided  further,  that  in  the  town  of  Lynchburg,  in  the  county  of  Lee, 
said  officers  shall  be  elected  every  two  (2)  years  and  their  term  of  office 
shall  be  for  two  (2)  years  and  until  their  successors  shall  have  been  elected 
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and  qualified. 

(e)  Provided,  further,  that  in  the  town  of  North,  in  the  county  of  Orange- 
burg, the  terms  of  office  of  the  intendant  and  four  wardens  shall  be  for  two 
years  and  until  their  successors  have  been  elected  and  qualified.  Provided, 
further,  that  before  the  provisions  of  hereof  shall  be  applicable  in  the  town 
of  North,  in  the  county  of  Orangeburg,  the  question  of  changing  the  term 
of  office  of  the  intendant  and  wardens  from  one  to  two  years,  shall  first  be 
submitted  to  the  qualified  electors  in  said  town  and  receive  a  majority  vote 
in  favor  of  said  change;  the  election  shall  be  held  by  the  intendant  and 
wardens  of  said  town  and  they  shall  provide  the  necessary  ballots  for  hold- 
ing said  election  and  shall  canvass  the  ballots  and  declare  the  result  thereof, 
(f)  Provided,  further,  that  in  the  town  of  Port  Royal,  Beaufort  County, 
said  officers  shall  be  elected  every  two  (2)  years  and  their  term  of  office 
shall  be  for  two  (2)  years  and  until  their  successors  shall  be  elected  and 
qualified,  (g)  Provided,  further,  that  in  the  town  of  Inman  in  the  county 
of  Spartanburg  said  officers  shall  be  elected  every  two  (2)  years  and  their 
term  of  office  shall  be  for  two  (2)  years  and  until  their  successors  shall  have 
been  elected  and  qualified,  (h)  Provided,  that  in  the  town  of  Hampton,  in 
the  county  of  Hampton,  said  officers  shall  be  elected  every  two  years  and 
their  terms  of  office  shall  be  for  two  years  and  until  their  respective  suc- 
cessors have  been  duly  elected  and  qualified.  Provided,  further,  that  this 
proviso  shall  not  be  construed  so  as  to  increase  the  terms  of  office  of  those 
elected  prior  to  its  passage  and  approval,  (i)  Provided,  that  in  the  town 
of  Pamplico,  in  the  county  of  Florence,  said  officers  shall  be  elected  every 
two  years  and  their  terms  of  office  shall  be  for  two  years  and  until  their 
successors  have  been  duly  elected  and  qualified,  (j)  Provided,  further,  that 
in  the  town  of  Chesnee,  in  the  county  of  Spartanburg,  the  said  officers  shall 
be  elected  every  two  years,  and  their  term  of  office  shall  be  for  two  years 
and  until  their  successors  shall  have  been  elected  and  qualified,  (k)  Pro- 
vided, further,  that  in  the  town  of  Chesterfield  the  intendant  and  wardens 
shall  be  elected  on  the  second  Tuesday  in  April,  1937,  for  a  term  of  two  (2) 
years,  and  until  their  successors  shall  have  been  elected  and  qualified, 
commencing  on  the  15th  day  of  April,  1937,  and  thereafter  the  said  officers 
shall  be  elected  on  the  second  Tuesday  in  April  of  odd  years,  for  a  term  of 
two  (2)  years,  and  until  their  successors  have  been  elected  and  qualified, 
commencing  on  the  15th  day  of  April  of  said  odd  years. 

1932  Code,  §  7403;  Civ.  C.  '22,  §  4515;  Civ.  C.  '12,  §  2894;  Civ.  C.  '02,  §  1936;  1896 
(22)  76;  1898  (22)  772;  1916  (24)  830;  1923  (33)  96;  1928  (35)  1225,  1230.  1258;  1931 
(37)  149;  1932  (37)  1345;  1933  (38)  127,  198;  1934  (38)  1333,  1570;  1936  (40)  1314; 
1937  (40)  101,  150;  1940  (41)  1611,  1655. 

§  7404.  Who  can  vote  in  elections. — All  inhabitants  within  the  limits  of 
said  town  who  are  qualified  to  vote  under  the  laws  and  Constitution  of  this 
State  at  municipal  elections,  and  have  been  duly  registered,  shall  be  en- 
titled to  vote  and  to  be  elected  as  intendant  and  wardens,  and  the  election 
shall  be  held  from  8  o'clock  in  the  morning  until  4  o'clock  in  the  afternoon, 
when  the  polls  shall  be  closed,  and  the  managers  shall  count  the  votes  and 
proclaim  the  election  and  give  notice  thereof  to  the  persons  elected. 

1932  Code,  §  7404;  Civ.  C.  '22,  §  4516;  Civ.  C.  '12,  §  2895;  Civ.  C.  '02,  §  1937;  1896 
(22)  76;  1898  (22)  772. 

§   7405.     Oath   of   intendant   and  wardens. — The   intendant   and  wardens, 
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before  entering  upon  the  duties  of  their  offices,  shall  take  the  oath  pre- 
scribed by  the  Constitution  of  the  State,  and  also  the  following  oath,  to- 

wit:  "As  intendant  (or  warden)  of  the  town  of I  will  equally  and 

impartially,  to  the  best  of  my  skill  and  ability,  exercise  the  trust  reposed 
in  me,  and  will  use  my  best  endeavors  to  preserve  the  peace  and  carry  into 
effect,  according  to  law,  the  purpose  of  my  election.  So  help  me,  God." 

1932  Code,  §  7405;  Civ.  C.  '22,  §  4517;  Civ.  C.  '12,  §  2896;  Civ.  C.  '02,  §  1938;  1896 
(22)  76;  1898  (22)  772. 

§  7406.  Officers  to  hold  over  until  successors  are  elected. — In  the  event 
of  any  election  as  herein  provided  going  by  default  from  failure  to  give 
the  notice  required,  the  intendant  and  wardens  in  office  shall  continue  so 
to  act  until  due  notice  can  be  given  and  an  election  held  as  provided  by 
§§  7402  through  7422;  and  all  their  actions  and  ordinances  as  such  officers 
are  hereby  confirmed  until  their  successors  are  duly  elected. 

1932  Code,  §  7406;  Civ.  C.  '22,  §  4518;  Civ.  C.  '12,  §  2897;  Civ.  C.  '02,  §  1939;  1896 
(22)  76;  1898  (22)  772. 

§  7407.  Vacancies. — In  case  a  vacancy  shall  occur  in  the  office  of  intendant 
or  any  of  the  wardens  by  death,  resignation  or  removal  from  the  State, 
or  for  any  other  cause,  an  election  shall  be  held  to  fill  such  vacancy,  and 
the  intendant  and  warden  (or  wardens,  as  the  case  may  be)  shall  give  ten 
days'  previous  public  notice  of  such  election:  provided,  however,  that 
should  the  vacancy  occur  within  sixty  days  of  the  annual  election,  then 
the  town  council  may,  in  its  discretion,  refuse  to  order  an  election  to  fill 
the  vacancy.  In  case  of  sickness  or  temporary  absence  of  the  intendant, 
the  wardens  shall  form  a  council,  which  is  empowered  to  elect  one  of  their 
number  to  act  as  intendant  during  such  sickness  or  absence. 

1932  Code,  §  7407;  Civ.  C.  '22,  §  4519;  Civ.  C.  '12,  §  2898;  Civ.  C.  '02,  §  1940;  1896 

(22)  77. 

Upon    refusal    of    members    of   town      der  an  election  to  fill  vacancies.  State  v. 
council  to  qualify,  two  wardens  may  or-      Rice,  66  S.  C.  1,  3,  44  S.  E.  80. 

§  7408.  When  the  Governor  may  order  election  of  officers. — Whenever  it 
shall  happen  that  a  sufficient  number  of  the  board  of  intendant  and  war- 
dens to  constitute  a  quorum  shall  be  prevented  from  discharging  their 
duties  and  functions  by  reason  of  death,  resignation  or  other  disability,  the 
Governor  of  the  State  is  authorized  and  directed  to  order  an  election  for 
intendant  and  wardens  of  said  town,  and  to  appoint  all  officers  necessary 
for  holding  and  declaring  of  said  election,  who  shall  proceed  to  discharge 
their  respective  duties  in  the  same  manner  and  with  the  same  effect  as 
though  they  had  been  appointed  by  the  municipal  authorities  provided  for 
in  §§  7402  through  7422. 
1932  Code,  §  7408;  Civ.  C.  '22,  §  4520;  Civ.  C.  '12,  §  2899;  Civ.  C.  '02,  §  1941;  1900 

(23)  385. 

§  7409.  Town  council — powers — warden  summoned  by  intendant — imposi- 
tion of  fines,  etc. — The  intendants  duly  elected  and  qualified  shall,  during 
their  terms  of  office,  have  the  same  power  which  a  magistrate  now  has  to 
compel  the  attendance  of  witnesses  and  require  them  to  give  evidence  upon 
the  trial  before  them  of  any  person  for  the  violation  of  the  laws  or  the 
ordinances  of  the  town. 

The  intendant  shall,  as  often  as  the  occasion  may  require,  summons  the 
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wardens  to  meet  him  in  council,  a  majority  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business,  and  shall  be  known  by  the  name 
of  the  town  council  of  the  said  town;  and  they  and  their  successors  in  office 
shall  have  a  common  seal,  and  shall  have  power  to  appoint  from  time  to 
time  such  and  so  many  proper  persons  to  act  as  marshals  or  constables  as 
they  shall  deem  expedient  or  proper,  which  officers  shall  have  all  the  pow- 
ers, privileges  and  be  subject  to  all  the  duties,  penalties  and  regulations 
provided  by  the  laws  of  the  State  for  the  office  of  constable,  and  such 
compensation  as  the  town  council  may  prescribe;  and  the  said  town  council 
shall  have  the  power  and  authority  under  their  corporate  seal  to  ordain 
and  establish  all  such  rules  and  by-laws  and  ordinances  respecting  the 
streets,  ways,  public  wells  and  springs  or  fountains  of  water,  market  and 
police  of  said  town,  and  for  preserving  health,  peace,  order  and  good  gov- 
ernment within  the  same,  as  they  may  deem  expedient  and  proper,  not 
repugnant  to  the  laws  of  this  State;  and  all  such  by-laws  and  ordinances 
shall  at.  all  times  be  subject  to  revision  and  repeal  by  the  General  Assembly 
of  the  State:  provided,  that  no  monopoly  be  granted  to  such  incorporated 
towns  in  the  sale  of  meats  or  breadstuffs. 

And  the  said  intendant  or  council  may  impose  fines  for  offenses  against 
such  by-laws  and  ordinances  and  appropriate  the  same  to  the  use  of  the 
corporation,  but  no  fines  shall  exceed  one  hundred  dollars;  and  said  inten- 
dants  or  town  council  shall  have  power  to  issue  execution  to  the  sheriff 
of  the  county  for  the  collection  of  all  fines  imposed  by  it. 

1932  Code,  §  7409;  Civ.  C.  '22,  §  4521;  Civ.  C.  '12,  §  2900;  Civ.  C.  '02,  §  1942;  1896 
(22)  77;  1897   (22)  500. 

§  7410.  Power  of  council  lo  abate  nuisances,  etc. — Said  town  council  shall 
have  power  to  abate  and  remove  nuisances  within  the  limits  of  said  town, 
and  classify  and  arrange  the  inhabitants  liable  to  police  duty,  and  require 
them  to  perform  such  duty  as  occasion  may  require  and  to  enforce  per- 
formance thereof  under  the  same  penalties  as  are  now  or  may  hereafter 
be  established  by  law.  The  said  town  council  shall  have  power  to  com- 
pound with  persons  liable  to  perform  such  duty  upon  such  terms  as  they 
shall  by  ordinance  establish. 

1932  Code.  §  7410;  Civ.  C.  '22,  §  4522;  Civ.  C.  '12,  §  2901;  Civ.  C.  '02,  §  1943;  1896 
(22)  78. 

§  7411.  Jurisdiction  of  council  over  streets. — It  shall  be  the  duty  of  the 
town  council  to  keep  all  streets  and  ways  which  may  be  necessary  for 
public  use  within  the  limits  of  said  town  open  and  in  good  repair,  and  for 
that  purpose  they  are  hereby  invested  with  the  powers,  rights  and  privi- 
leges granted  by  law  to  the  county  board  of  commissioners  within  the  lim- 
its of  said  town,  and  for  neglect  of  duty  they  shall  be  liable  to  the  pains 
and  penalties  imposed  by  law  upon  commissioners  of  roads  for  like  neg- 
lect; and  said  intendant  and  wardens  shall  be  exempt  from  the  performance 
of  road  and  police  duty  within  the  limits  of  said  corporation. 

1932  Code,  §  7411;  Civ.  C.  '22,  §  4523;  Civ.  C.  '12,  §  2902;  Civ.  C.  '02,  §  1944;  1896 
(22)  78. 

§  7412.  Street  tax. — The  said  town  council  shall  have  power  to  compound 
with  the  persons  liable  to  work  on  said  streets  and  ways,  and  to  release 
such  persons  as  may  desire  it  upon  the  payment  of  such  sums  of  money 
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as  they  may  by  ordinance  fix  as  a  fair  equivalent  therefor,  to  be  applied  by 
them  to  the  use  of  said  corporation. 

1932  Code,  §  7412;  Civ.  C.  '22,  §  4524;  Civ.  C.  '12,  §  2903;  Civ.  C.  '02,  §  1945;  1896 
(22)  78. 

§  7413.     Council  may  own  property. — The  said  town  council  may  own  and 
hold  real  and  personal  property  not  exceeding  twenty  thousand  dollars  in 

value. 

1932  Code,  §  7413;  Civ.  C.  '22,  §  4525;  Civ.  C.  '12,  §  2904;  Civ.  C.  '02,  §  1946;   1896 
(22)  78. 

§  7414.  Council  may  impose  tax. — The  said  town  council  shall  also  have 
power  by  ordinance  to  impose  an  annual  tax  upon  all  real  and  personal 
property  within  the  corporate  limits  of  said  town,  but  such  tax  must  not 
exceed  fifty  cents  on  the  one  hundred  dollars:  provided,  that  the  town  of 
Prosperity,  in  the  county  of  Newberry,  shall  have  authority  to  levy  such 
tax  for  ordinary  purposes  not  to  exceed  fifteen  mills:  provided,  also,  that 
the  said  town  of  Prosperity  shall  have  authority  to  levy  an  annual  tax  upon 
any  business  or  occupation  conducted  within  the  corporate  limits:  provided, 
the  town  council  of  the  towns  of  Moncks  Corner  and  St.  Stephens,  in  Berk- 
eley County,  South  Carolina,  shall  have  power  by  ordinance  to  impose  an 
annual  tax  on  all  real  and  personal  property  within  the  corporate  limits  of 
said  towns,  but  such  tax  must  not  exceed  fourteen  mills,  provided  no  in- 
crease of  said  levy  above  five  mills  shall  be  made  until  the  same  is  sub- 
mitted to  the  qualified  electors  in  said  towns  and  approved  by  them,  and 
it  shall  also  have  power,  by  ordinance,  to  levy  an  annual  tax  upon  any  busi- 
ness or  occupation  conducted  within  the  corporate  limits.  The  taxes  so 
levied  shall  constitute  a  lien  upon  the  property  upon  which  it  is  levied  para- 
mount to  all  liens,  except  the  lien  for  state  and  county  taxes.  For  the  pur- 
pose of  collecting  the  same,  said  town  council  shall  be,  and  is  hereby,  em- 
powered to  issue  executions  against  all  property  on  the  hands  of  some 
officer  for  collection,  who  shall  have  all  the  rights  as  now  conferred  upon 
sheriffs  for  the  enforcement  of  tax  executions:  provided,  that  said  licenses 
shall  be  granted  according  to  the  gross  income  of  the  persons,  firms  or 
corporations  required  to  pay  such  licenses,  or  upon  the  amount  of  capital 
invested  in  said  business.  Provided,  further,  the  town  council  of  the  town 
of  Port  Royal  shall  have  power  by  ordinance  to  impose  an  annual  tax  on 
all  real  and  personal  property  within  the  corporate  limits  of  said  town,  but 
such  tax  shall  not  exceed  twenty  mills  or  two  dollars  on  each  one  hundred 
dollar  valuation.  Provided,  further,  that  the  town  council  of  the  town  of 
Cameron  in  Calhoun  County  shall  have  power  by  ordinance  to  impose  an 
annual  tax  on  all  real  and  personal  property  within  the  corporate  limits 
of  said  town,  but  such  tax  shall  not  exceed  sixteen  (16)  mills  or  one  dollar 
and  sixty  cents  ($1.60)  on  each  one  hundred  ($100.00)  dollars  valuation. 
Provided,  further,  in  the  town  of  Summerton,  Clarendon  County,  the  town 
council  shall  have  power  to  impose  by  ordinance  an  annual  tax  for  ordi- 
nary purposes  not  exceeding  twenty  (20)  mills  on  all  real  and  personal 
property  within  the  corporate  limits  of  said  town.  Provided,  that  the  town 
council  of  the  town  of  Hampton,  in  the  county  of  Hampton,  shall  have  the 
authority  to  levy  such  tax  for  ordinary  purposes  of  the  said  town  as  said 
council  may  deem  necessary,  not  exceeding  one  and  50/100  ($1.50)  dollars 
on  one  hundred  dollars'  property  valuation.  Provided,  that  the  town  coun- 
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cil  of  the  town  of  Carlisle  in  the  county  of  Union  shall  have  the  authority  to 
levy  such  tax  for  ordinary  purposes  of  the  said  town  as  said  council  may 
deem  necessary,  not  exceeding  twenty  (20)  mills  on  one  hundred  dollars 
property  valuation,  provided  the  matter  of  levying  the  additional  levy  of 
15  mills  shall  first  be  submitted  to  the  qualified  electors  of  said  town. 
Provided,  that  the  town  council  of  the  town  of  Duncan,  Spartanburg  Coun- 
ty, shall  have  the  power  to  impose  an  annual  tax  on  all  taxable  property 
within  the  corporate  limits  of  said  town  not  in  excess  of  twenty-five  (25) 
mills  on  each  one  hundred  dollars  valuation.  Provided,  further,  that  the  town 
council  of  the  town  of  Mayesville  in  Sumter  County  shall  have  power  by 
ordinance  to  impose  an  annual  tax  on  all  real  and  personal  property  within 
the  corporate  limits  of  said  town,  but  such  tax  shall  not  exceed  twelve  (12) 
mills  or  one  dollar  and  twenty  ($1.20)  cents  on  each  one  hundred  ($100.00) 
dollars  valuation.  Provided,  further,  that  the  town  of  Nichols,  in  the  coun- 
ty of  Marion,  shall  have  authority  to  levy  an  annual  tax  for  ordinary  pur- 
poses not  exceeding  forty  (40)  mills  on  one  hundred  dollars  valuation, 
however  if  the  annual  tax  levy  shall  exceed  fifteen  (15)  mills  in  any  one 
year,  the  levy  in  excess  of  fifteen  (15)  mills  shall  not  be  imposed  until  it 
has  first  been  submitted  to  the  qualified  electors  in  said  town,  for  approval 
by  a  majority  of  said  electors  voting  thereon,  and  it  shall  also  have  author- 
ity to  levy  an  annual  tax  upon  any  business  or  occupation  conducted  within 
the  corporate  limits  of  said  town. 

1932  Code,  §  7414;  Civ.  C.  '22,  §  4526;  Civ.  C.  '12,  §  2905;  Civ.  C.  '02,  §  1947;  1896 
(22)  78;  1913  (28)  53;  1917  (30)  332;  1920  (31)  815;  1923  (33)  167;  1933  (38)  64,  259; 
1936   (39)  1313,  1381;  1937  (40)  72;  1939  (41)  88,  259,  549;  1940  (41)  1614;  1941  (42)  27. 

§    7415.     Auctions    and   auctioneers. — The  said    town    council  shall    have 

power  to  regulate  sales  at  auction  within  the  limits  of  said  town,  and  to 

grant  licenses  to  auctioneers:   provided,  that  nothing  herein  shall  extend 

to  sales  by  or  for  the  sheriff,  clerk  of  court,  judge  of  probate,  coroners, 

executors  and  administrators,  assignees,  or  by  any  other  person  under  the 

order  of  any  court,  magistrate  or  other  inferior  court,  or  by  the  owner  or 

owners  of  the  property  sold. 

1932  Code,  §  7415;  Civ.  C.  '22,  §  4527;  Civ.  C.  '12,  §  2906;  Civ.  C.  '02,  §  1948;  1896 
(22)  78. 

See  §  7113. 

§  7416.  Sidewalks. — The  town  council  of  said  towns  shall  have  the  power 
and  authority  by  ordinance  to  require  all  persons  owning  a  lot  or  lots  in 
said  town  or  keep  in  repair  the  sidewalks  adjacent  to  their  lots,  respective- 
ly, and  for  default  in  this  matter  shall  have  power  and  authority  to  impose 
a  fine  not  exceeding  fifteen  dollars. 

1932  Code,  §  7416;  Civ.  C.  '22,  §  4528;  Civ.  C.  '12,  §  2907;  Civ.  C.  '02,  §  1949;  1896 
(22)  78. 

§  7417.  Intendant  or  council  may  arrest,  line  and  commit  disorderly  per- 
sons— assistance. — The  said  intendants  or  town  council  shall  have  power 
to  arrest  and,  upon  conviction,  to  commit  to  the  town  guardhouse,  for  a 
space  of  time  not  exceeding  thirty  days,  and  to  fine  not  exceeding  one 
hundred  dollars,  any  person  or  persons  who  may  be  guilty  of  disorderly 
conduct  in  said  town  to  the  annoyance  of  the  citizens  thereof;  and  it  shall 
be  the  duty  of  the  marshal  of  the  town  to  make  such  arrest,  and  to  call  to 
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his  assistance  the  posse  comitatus,  if  necessary,  and  upon  failure  to  perform 
the  said  duty  he  shall  be  fined  in  a  sum  not  exceeding  one  hundred  dollars 
for  each  and  every  offense. 

1932  Code,  §  7417;  Civ.  C.  '22,  §  4529;  Civ.  C.  '12,  §  2908;  Civ.  C.  '02,  §  1950;  1896 
(22)  78;  1897  (22)  501. 

§  7418.  Marshals  and  constables  may  be  required  to  arrest  persons — 
commitment. — The  said  intendant  and  wardens,  in  person,  or  any  of  them, 
may  authorize  and  require  any  marshal  or  constable  especially  appointed 
for  that  purpose  to  arrest,  and,  upon  conviction  before  the  intendants  or 
town  council,  to  commit  to  the  guardhouse,  which  said  intendants  or  town 
council  is  authorized  to  establish,  or  to  the  county  jail  or  to  the  county 
chaingang,  for  a  term  not  exceeding  thirty  days,  any  person  or  persons 
who,  within  the  corporate  limits  of  said  town,  may  be  engaged  in  a  breach 
of  the  peace,  any  riotous  or  disorderly  conduct,  open  obscenity,  public 
drunkenness,  or  any  conduct  grossly  indecent  or  dangerous  to  the  citizens 
of  said  town,  or  any  of  them:  provided,  that  if  the  offender  be  committed  to 
jail  it  shall  be  done  at  the  expense  of  the  said  town:  provided,  §§  7402  thru 
7422  shall  not  be  construed  to  prevent  trial  by  jury. 

1932  Code,  §  7418;  Civ.  C.  '22,  §  4530;  Civ.  C.  '12,  §  2909;  Civ.  C.  '02,  §  1951;  1896 
(22)  78;  1897  (22)  501. 

§  7419.     Records. — Said  town  council  shall  keep  a  record  of  all  its  official 

acts  and  ordinances. 

1932  Code,  §  7419;  Civ.  C.  '22,  §  4531;  Civ.  C.  '12,  §  2910;  Civ.  C.  '02,  §  1952;  1896 
(22)  78. 

§  7420.  Charter  fee. — Before  the  issue  of  the  commission  herein  provided 
for,  by  the  secretary  of  state,  he  shall  require  the  corporators  to  produce  a 
receipt  of  the  treasurer  of  the  state  for  a  fee  of  ten  dollars,  which  receipt 
shall  be  filed  with  the  applications  in  his  office. 

1932  Code,  §  7420;  Civ.  C.  '22,  §  4532;  Civ.  C.  '12,  §  2911;  Civ.  C.  '02,  §  1953;  1896 
(22)  78. 

§  7422.  May  surrender  charter  and  be  incorporated  under  §§  7402  through 
7422 — mode  and  effect. — Any  town  of  less  than  one  thousand  inhabitants, 
already  chartered,  which  is  desirous  of  surrendering  its  charter  and  accept- 
ing incorporation  under  §§  7402  through  7422  or  whose  charter  is  about 
to  expire,  may  be  incorporated  under  this  article.  The  town  council  of  such 
town  may  submit  the  question  to  a  vote  of  the  qualified  electors  at  an  elec- 
tion ordered  on  twenty  days'  notice.  If  the  election  results  in  favor  of  sur- 
rendering the  old  charter  and  accepting  a  charter  under  §§  7402  through 
7422  the  town  council  shall  certify  such  results,  accompanied  by  the  sworn 
return  of  the  managers  of  said  election,  to  the  secretary  of  state,  who  shall 
thereupon  issue  to  said  council  a  certificate  of  incorporation  of  said  town 
with  the  privileges,  powers  and  immunities  and  subject  to  the  limitations 
prescribed  in  §§  7402  through  7422. 

Every  such  certificate  of  incorporation  shall  continue  from  its  date  for 
a  period  of  thirty  years. 

1932  Code,  §  7422;  Civ.  C.  '22,  §  4534;  Civ.  C.  '12,  §  2913;  Civ.  C.  '02,  §  1955;  1896 
(22)  78. 

§  7423.     Powers  enumerated  conferred  on  certain  towns  heretofore  created. 
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— All  municipal  corporations  of  this  State  having  a  population  of  not  less 
than  two  hundred  and  not  more  than  one  thousand  inhabitants  are  hereby 
empowered  with  the  powers  enumerated  in  §§  7402  through  7425.  The 
powers  hereby  conferred  are  in  addition  to  those  already  enjoyed  by  said 
corporations  under  their  respective  charters. 

1932  Code,  §  7423;  Civ.  C.  '22,  §  4535;  Civ.  C.  '12,  §  2914;  Civ.  C.  '02,  §  1956;  1897 

(22)  469;  1899  (23)  54. 

See  generally,  as  to  imposition   of  li-       S.    C.    396,    426,   38   S.    E.    11,   Ann.    Cas. 
cense  tax  on  business  and  occupations  in      12  D.  879,  24  A.  L.  R.  942. 
city  of  Abbeville,  Hill  v.  Abbeville,   59 

§  7424.  Towns  of  100  to  1,000  equip  and  control  fire  departments  — 
nuisances. — The  town  council  of  every  town  in  this  State  between  one  hun- 
dred and  one  thousand  inhabitants  shall  have  the  power  and  authority  to 
equip  and  control  a  fire  department  for  the  protection  of  said  town  in 
such  way  as  they  may  deem  necessary,  and  by  ordinance  to  establish  fire 
limits  and  provide  for  building  permits  in  said  town,  and  to  prescribe 
and  designate  the  kind  and  character  of  material  to  be  used  in  erecting  and 
repairing  buildings  or  structures  within  and  upon  that  portion  of  said  town 
included  within  such  fire  limits.  All  buildings  or  structures  erected  within 
such  fire  limits  contrary  to  the  ordinance  of  said  town,  and  without  such 
permits,  may  be  abated  and  removed  by  said  town  council  as  a  public 
nuisance. 

1932  Code,  §  7424;  Civ.  C.  '22,  §  4536;  Civ.  C.  '12,  §  2915;  Civ.  C.  '02,  §  1957;  1899 

(23)  54;   1906   (25)   10. 

Applied  in  Seneca  v.  Cochran,  84  S.  C.      124,  51  L.  R.  A.  (N.  S.)  64,  26  A.  L.  R. 
279,  281,  66  S.  E.  288,  26  L.  R.  A.  (N.  S.)       1221,  1232. 

§  7425.  When  not  held,  officers  order  election. — Whenever  any  election  in 
any  such  town  shall  fail  of  its  purpose  because  of  a  tie  vote  or  otherwise, 
or  whenever  any  such  election  shall  fail  to  be  held  for  any  reason,  the 
officers  of  such  town  charged  with  holding  of  such  election  shall,  whenever 
such  failure  appears,  proceed  forthwith  to  appoint  a  day  and  advertise  for 
and  hold  another  election,  and  so  continue  to  do  until  the  purpose  of  such 
election  has  been  attained. 
1932  Code,  §  7425;  Civ.  C.  '22,  §  4537;  Civ.  C.  '12,  §  2916;  1905  (24)  943. 

§  7425-1.  Borrow  in  anticipation  of  taxes — payment. — Incorporated  towns 
and  villages  of  less  than  one  thousand  (1,000)  population  are  hereby  au- 
thorized and  empowered  by  a  majority  vote  of  the  governing  body  of  the 
same,  to  borrow  not  exceeding  seventy-five  (75  % )  per  cent,  of  the  esti- 
mated income  of  such  town  or  village  for  the  current  year,  pledging  for 
the  repayment  of  such  loan  the  taxes  to  be  collected  by  such  town  or 
village. 

1932  (37)  1241. 

§  7425-2.     Recall    intendent    or    'wardens — procedure — counties    exempt. — 

The  intendent  or  any  warden  of  towns  of  less  than  one  thousand  popula- 
tion may  be  removed  from  office  in  the  following  manner:  whenever  quali- 
fied, registered  electors  of  said  town,  equal  in  number  to  at  least  forty  per 
centum  of  the  entire  registered  electors  registered  for  the  last  preceding 
municipal  election,  file  with  the  Governor  a  petition  demanding  the  re- 
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moval  of  the  intendant  or  any  warden  or  wardens,  and  stating  the  grounds 
for  such  demand,  the  signatures  to  the  said  petition  showing  the  place  of 
residence  and  the  occupation  of  each  signer,  and  stating  that  he  was  a  quali- 
fied registered  elector  in  the  past  preceding  municipal  election  of  said 
town,  and  the  said  petition  being  duly  verified  on  oath  and  the  grounds  of 
demand  and  genuineness  of  the  signatures  and  qualifications  of  the  signers 
of  the  petition,  the  said  Governor  shall  order  an  election  for  a  day  forty- 
five  days  after  the  filing  of  the  petition  with  the  said  Governor,  but  if  the 
forty-fifth  day  falls  on  Sunday  or  on  a  legal  holiday,  the  election  shall  be 
held  on  the  next  day  thereafter  which  is  not  a  Sunday  or  legal  holiday. 
After  receiving  said  petition  the  Governor  shall  have  ten  (10)  days  in 
which  to  examine  it  and  investigate  and  determine  as  to  the  reasonable- 
ness of  the  grounds  as  alleged  in  the  petition  for  recall  election  and 
whether  it  conforms  to  the  requirements  hereinbefore  set  forth.  Whenever 
an  election  shall  be  ordered  under  the  provisions  of  this  section,  the  Gov- 
ernor, at  the  time  of  ordering  such  election,  shall  appoint  two  super- 
visors of  registration,  one  of  whom  shall  have  signed  the  petition  for  recall, 
and  at  the  same  time  appoint  three  managers  for  each  precinct;  said  su- 
pervisors of  registration  shall  open  books  of  registration  at  the  town  hall 
beginning  three  days  after  their  appointment  and  keep  open  said  books 
for  registration  for  four  hours  each  day  for  ten  consecutive  days.  The 
said  supervisors  shall  keep  said  books  of  registration  in  their  custody  until 
two  days  before  the  date  of  election,  when  they  shall  turn  over  the  books 
to  the  managers  of  election.  After  the  election  shall  have  been  held  the 
books  of  registration,  together  with  all  other  records  of  said  election,  shall 
be  by  the  managers  filed  with  the  clerk  of  the  town.  The  said  election  shall 
be  conducted  by  the  managers  of  election  under  the  rules  and  regulations 
and  penalties  applying  to  other  elections,  at  which  election  the  said  man- 
agers of  election  shall  provide  ballots,  on  which  shall  be  placed  the  name 
of  the  intendant  or  wardens  whose  removal  the  petition  has  demanded, 
and  also  the  name  or  names  of  any  other  candidate  or  candidates  for  the 
position  then  held  by  the  said  intendant  or  wardens,  the  said  ballots  to  be 
prepared  at  least  five  (5)  days  before  the  date  of  the  election.  The  person 
receiving  the  majority  of  the  votes  cast  in  said  election  shall  hold  the 
office  during  the  unexpired  term,  and  the  intendant  shall  not  be  removed 
unless  a  majority  vote  is  received  by  some  other  person;  but  in  case  no  one 
receives  a  majority  vote,  a  second  election  shall  be  held,  at  which  the 
ballots  shall  contain  only  the  names  of  the  two  candidates  receiving  the 
highest  number  of  votes  for  the  office;  the  said  election  to  be  held  on  the 
third  day  after  the  first  election  unless  delayed  by  a  contest  as  to  the 
result  of  the  election,  in  which  case  the  managers  of  elections  shall  adver- 
tise a  day  for  the  second  election,  not  later  than  ten  (10)  days  after  the 
first  election  or  after  the  result  of  the  first  election  have  been  determined. 
If  the  recall  petition  asked  for  the  recall  of  the  intendant  and  one  or  more 
of  the  wardens  or  of  more  than  one  of  the  wardens  separate  elections  shall 
not  be  necessary  but  one  election  may  be  had  for  the  recall  of  all  those 
named  in  the  petition.  The  provisions  shall  not  apply  to  such  towns  in  Lee, 
York,  Orangeburg,  Horry,  Jasper,  Sumter,  Greenwood,  Charleston,  Ander- 
son, Fairfield,  Lancaster,  Union,  Williamsburg,  Georgetown,  Abbeville,  Sa- 
luda, Chester,  Kershaw,  Barnwell,  Pickens,  Spartanburg,  Clarendon,  Col- 
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leton,  Dillon,  Cherokee,  Marion,  Hampton,  Chesterfield,  Darlington,  Lex- 
ington, Dorchester  and  Florence  Counties. 
1940  (41)   1903. 


ARTICLE  3 
Towns  and  Cities  over   1,000  Inhabitants 


7426  and  7427.  Elections. 

7428.  Vacancies  in  office. 

7429.  Mayor  pro  tern. 

7430.  Council  meetings. 

7431.  Corporate  powers. 

7432.  Police  powers. 

7433.  Licenses. 
7437.  Tax  levy. 


7438.  Repair  of  streets  and  bridges. 

7439.  Fire  department. 

7440.  Policemen. 

7441.  Guardhouse. 

7442.  Powers  of  council. 

7443.  Reports  of  council. 

7444.  Negligence  of  officer. 


§  7426.  Elections — hours  polls  open. — All  elections  shall  be  held  in  some 
convenient  public  places  in  said  city  or  town;  the  polls  shall  be  open  from 
8  o'clock  in  the  forenoon  to  4  o'clock  in  the  afternoon,  and  shall  be  con- 
ducted by  managers  who  shall  be  appointed  as  hereinafter  provided  for: 
provided,  that  in  elections  held  in  towns  and  cities  of  not  less  than  one 
thousand  (1,000)  nor  more  than  five  thousand  (5,000)  inhabitants>  that  the 
town  council  of  any  such  city  or  town  shall  have  the  power  to  authorize 
the  opening  of  the  polls  at  seven  o'clock  in  the  forenoon. 

1932  Code.  §  7426;  Civ.  C.  '22,  §  4538;  Civ.  C.  '12,  §  2940;  Civ.  C.  '02,  §  1976;  1896 
(22)  67;   1901   (23)  649;  1939  (41)  278. 

§  7427.  Voters. — All  male  inhabitants  residing  within  the  corporate  limits 
of  said  city  or  town,  and  qualified  to  vote  according  to  the  provisions  of 
the  Constitution  of  this  State,  who  have  been  duly  registered,  shall  be 
entitled  to  vote  at  the  election  provided  for  in  this  article. 


1932  Code.  §  7427;  Civ.  C. 
(22)  67;   1901   (23)  649. 


'22  §  4539;  Civ.  C.  '12,  §  2941;  Civ.  C. 


1977;  1896 


§  7428.  Vacancies  in  offices. — In  case  a  vacancy  occurs  in  the  office  of 
mayor  or  alderman,  by  death,  resignation  or  otherwise,  all  elections  to  fill 
such  vacancies  shall  be  held  in  the  same  manner  and  after  the  same  notice 
as  hereinafter  provided  in  articles  4  and  5,  respectively.  Should  the  vacancy 
occur  within  sixty  days  of  the  regular  election  it  shall  be  left  to  the  dis- 
cretion of  the  council  whether  or  not  they  shall  order  an  election  to  fill  the 
vacancy.  In  case  of  a  contest  or  protest  as  to  any  municipal  or  special 
election  held  under  articles  4  and  5  of  this  chapter,  shall  be  determined  in 
the  manner  now  provided  by  the  law  of  this  State. 

1932  Code.  §  7428;  Civ.  C.  '22,  §  4540;  Civ.  C.  '12,  §  2942;  Civ.  C.  '02,  §  1978;  1896 
(22)  67;   1901   (23)  649. 

As  to  vacancies  by  resignation,  when 
created,  when  resignation  is  complete, 
see  Jernigan  v.  Stickley,  80  S.  C.  64,  70, 


61  S.  E.  211,  128  Am.  St.  Rep.  855.  16  L. 
R.  A.  (N.  S.)  1059,  L.  R.  A.  1918A,  38. 
Ann.  Cas.  13C,  604.  Ann.  Cas.  18D,  214. 


§  7429.     Mayor  pro  tern — powers,  duties  and  liabilities. — The  city  or  town 
council  of  such  city  or  town  shall  have  power  to  elect  one  of  its  aldermen 
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mayor  pro  tempore,  who  shall  be  vested  with  all  powers,  duties,  responsi- 
bilities attached  to  the  office  of  mayor  during  the  temporary  absence  or  dis- 
ability of  the  mayor,  or  when  the  office  of  mayor  shall  be  and  become 
vacated  by  reason  of  death,  resignation,  removal  or  permanent  disability  of 
the  mayor  until  a  new  mayor  shall  have  been  elected  and  qualified.  The 
said  mayor  shall  have  the  power  and  authority  to  speedily  try  all  offenders 
against  the  ordinances  of  said  city  in  a  summary  manner  without  a  jury, 
unless  demanded  by  the  accused,  unless  such  person  enter  into  good  and 
sufficient  recognizance,  to  be  approved  by  said  mayor,  or  in  the  case  pro- 
vided, the  mayor  pro  tempore,  to  appear  for  trial  within  four  days  after 
such  arrest,  or  at  such  other  time  as  may  be  agreed  upon,  in  which  event 
the  trial  shall  be  deferred  until  that  time. 

1932  Code,  §  7429;  Civ.  C.  '22,  §  4541;  Civ.  C.  '12,  §  2943;  Civ.  C.  '02,  §  1979;  1896 
(22)  67;   1901   (23)  649. 

§  7430.  Council  meetings. — The  mayor  shall  have  authority  to  summon 
the  aldermen  to  meet  in  council  for  the  transaction  of  business  pertaining 
to  the  corporation  whenever  in  his  judgment  it  may  be  necessary. 

1932  Code,  §  7430;  Civ.  C.  '22,  §  4542;  Civ.  C.  '12,  §  2944;  Civ.  C.  '02,  §  1980;   1896 
(22)  67;   1901   (23)  649. 

§  7431.     Corporate  powers. — The  corporate  name  of  every  city  or  town 

incorporated  under  this  article  shall  be  "the  city  (or  town)  of ,"  and 

by  such  corporate  name  said  city  or  town  may  sue  and  be  sued,  plead  and 

be  impleaded  in  any  court  of  law  or  equity  in  this  State,  and  may  purchase, 

hold,  enjoy  and  possess,  for  the  use  of  said  city  or  town  in  perpetuity  or  for 

the  term  of  years  any  estate,  either  real  or  personal,  or  mixed,  and  sell, 

alien  and  convey  the  same  at  will.  The  said  city  or  town  shall  have  and  keep 

a  common  seal,  which  shall  be  affixed  to  all  ordinances  passed  by  the  mayor 

and  the  aldermen  thereof. 

1932  Code,  §  7431;  Civ.  C.  '22,  §  4543;  Civ.  C.  '12,  §  2945;  Civ.  C.  '02,  §  1981;  1896 
(22)  67;   1901   (23)  649. 

A  municipality  cannot,  as  against  the  130,  178  S.  E.  508. 

Stale,  acquire  title  by  adverse  possession  City    of   Greenville    has    power    under 

to  property  being  devoted  to  other  State  this   section,  and   resolution   adopted  by 

uses.  Trustees  v.  Columbia,  108  S.  C.  244,  its    council,    to    dispose    of    its    city   hall 

93  S.  E.  934.  property  in  three-way  trade  and  acquire 

Power  of  city  to  sell  ordinarily  means  post  office  property  for  city  hall.  Resi- 
to  sell  for  cash  and  does  not  include  the  dents  protesting  against  such  trade  not 
right  to  accept  property  in  exchange;  entitled  to  injunction  pendente  lite  nor 
however,  when  the  city  has  power  both  permanent  injunction.  Ibid, 
to  buy  and  sell,  then  these  powers  in-  The  meaning  of  the  word  "use"  in  this 
elude  the  right  to  exchange.  3  McQuillin,  section  is  identical  with  the  word  "ben- 
Municipal  Corporations  (2d.  Ed.),  §  1242.  efit."  Ibid. 
Carter  v.  City  of  Greenville,   175  S.  C. 

§  7432.  Police  powers. — And  the  said  city  or  town  council  shall  have  full 
power  to  make,  ordain  and  establish  all  such  rules,  by-laws,  regulations 
and  ordinances  respecting  its  roads,  streets,  markets,  police,  health  and 
order  of  said  city  or  town  as  shall  appear  to  them  necessary  and  proper  for 
the  security,  welfare  and  convenience  of  the  said  city  or  town,  or  for  pre- 
serving the  health,  peace,  order  and  good  government  within  the  same: 
provided,  that  no  monopoly  shall  be  granted  in  such  incorporated  cities  or 
towns  for  the  sale  of  breadstuffs  or  meats.  And  the  city  or  town  council 
may  fix  by  ordinance  and  impose  fines  and  penalties  for  the  violation  of  the 
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said  rules,  by-laws,  regulations  and  ordinances  not  to  exceed  the  sum  of 
one  hundred  dollars,  or  imprisonment  for  not  more  than  thirty  days,  and 
shall  appropriate  all  revenues  arising  therefrom  to  the  use  of  the  said  cor- 
poration: provided,  such  ordinances,  rules  and  by-laws  or  regulations  be 
not  contrary  to  the  laws  of  the  State.  Every  person  sentenced  'to  imprison- 
ment, either  directly  or  in  consequence  of  a  failure  to  pay  a  fine  imposed, 
shall  be  subject  to  work  upon  the  public  roads  of  said  city  or  town,  or  of 
the  county  in  which  such  city  or  town  is  situate,  during  the  term  of  such 
imprisonment. 

1932  Code,  §  7432;  Civ.  C.  '22,  §  4544;  Civ.  C.  '12,  §  2946;  Civ.  C.  '02,  §  1982:  1896 
(22)  67;  1901  (23)  649. 

See    generally,    Bailey   Liquor    Co.   v.  Cited  in  Union  v.  Sartor.  91  S.  C.  248, 

Austin,  82  F.  785,  786.  74  S.  E.  496. 

§  7433.  Licenses. — Said  city  or  town  council  may,  and  they  are  hereby 
authorized  annually  to  require  by  ordinance  the  payment  of  such  reason- 
able sums  of  moneys  as  a  license  by  any  person  or  persons,  corporation  or 
corporations,  engaged  or  intending  to  engage  in  any  calling,  business,  oc- 
cupation or  profession,  in  whole  or  in  part,  within  the  limits  of  said  cities 
or  towns,  except  those  engaged  in  the  calling  or  profession  of  teachers  or 
ministers  of  the  gospel;  provided,  that  said  license  shall  be  graduated  ac- 
cording to  the  gross  income  of  the  persons,  firms  or  corporations  required 
to  pay  such  license,  or  upon  the  amount  of  capital  invested  in  said  business. 
They  shall  have  power  to  collect  license  or  taxes  from  all  persons  repre- 
senting publicly  within  the  limits  of  said  city  or  town,  for  gain  or  reward, 
any  plays  or  shows  of  whatever  nature  or  kind  soever;  and  said  city  or 
town  council  are  hereby  authorized  and  empowered  to  give  full  force  and 
effect  to  this  section  and  to  punish  delinquents  thereunder:  provided,  how- 
ever, that  wholesalers  delivering  goods  to  retailers  in  any  municipality 
shall  not  be  charged  a  business  license  therein  by  such  municipality,  unless 
such  wholesaler  maintains,  within  such  municipality,  a  warehouse  or 
mercantile  establishment  for  distribution  of  the  wholesalers'  goods. 

1932  Code,  §  7433;  Civ.  C.  '22,  §  4545;  Civ.  C.  '12,  §  2947;  Civ.  C.  '02,  §  1983;  1896 
v22)  67;  1901   (23)  649;   1911  (27)  28;  1939  (41)  137. 

See  §  7550. 

Section     must     be     strictly     complied  170  S.  E.  273. 

with. — The   powers   of  a  municipal   cor-  Effect  of  unreasonable  sum  for  license. 

poration  must  be  exercised  in  strict  con-  — An  ordinance  of  the  city  of  Sumter, 
formity  to  the  grant,  and  an  ordinance  providing  that,  if  the  gross  annual  in- 
imposing  a  license  on  a  business  is  void  come  from  the  business  of  auctioning 
if  it  does  not  graduate  the  license  under  horses  and  mules  does  not  exceed  $2,000, 
this  section.  Wood-Mendenhall  Co.  v.  the  license  tax  shall  be  $300  a  day,  and 
Greer,  88  S.  C.  249,  70  S.  E.  724,  49  L.  R.  $300  plus  2%  per  cent,  of  the  excess  if 
A.  (N.  S.)  389.  the   gross   annual   income   exceeds   that 

Nuisances  on  streets  cannot  be  licen-  amount,  is  void  under  Const,  art.  8,  §  6, 

sed. — Spencer  v.  Mahon,  75  S.  C.  232,  55  and  this  section,  as  it  fixes  an  unreason- 

S.  E.  321,  125  Am.  St.  Rep.  355,  25  L.  R.  able  sum  for  the  license  and  does  not 

A.  (N.  S.)  401,  35  L.  R.  A.  (N.  S.)  720,  4  graduate  the  license  fairly  according  to 

A.  L.  R.  346.  gross  income  nor  according  to  capital  in- 

Chain  stores  and  individual  stores  may  vested.    Ex   parte   Bates,    127    S.    C.    167, 

be    classified    differently    for    taxation. —  120  S.  E.  717. 

A  license  tax  may  be  imposed  by  a  mu-  Recovery  of  taxes  not  levied  in  com- 

nicipal  corporation  on  chain  stores  dif-  pliance  with  section. — Railroad  suing  to 

ferent    from    license    tax    on    individual  recover  license   taxes  imposed   by   ordi- 

stores,  where  the  said  tax  is  graduated  nance  enacted  pursuant  to  this  section, 

on  gross  income  and  applies  uniformly  paid  under  protest,  is  entitled  to  the  re- 

to  all  of  the  same  class.  Great  A  &  P  Tea  covery  of  the  taxes  paid,  in  the  absence 

Co.  v.  City  of  Spartanburg,  170  S.  C.  262;  of    evidence    that    the   tax    was    levied 
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either   upon   the   gross   income   or   upon  Greenville,  et  al.,  196  S.  C.  79,   12  S.  E. 

the   amount   of   capital   invested   as   re-  (2d)  851. 

quired  by  such  statute.  Atlantic,  etc.,  R.  And    motortrucks    and    equipment    in 

Co.  v.  Timmonsville,  116  S.  C.  316,   108  retail    stores    are    not    equivalent    to    a 

S.  E.  83.  warehouse  or   establishment   within   the 

Proviso  of  1939,  providing  that  whole-  municipality.  Ibid, 

salers   delivering    goods    to    retailers    in  See  generally.  Hill  v.  Abbeville,  59  S. 

any   municipality  shall  not   be   charged  C.  396,  426,  38  S.  E.   11,  Ann.  Cas.  12D, 

a  business  tax  unless  wholesaler  main-  879.  24  A.  L.  R.  942;  Florida  Central,  etc., 

tains  a  warehouse  in  municipality  is  con-  R.  Co.  v.  Columbia,  54  S.  C.  266,  32  S.  E. 

stitutional.    Pouder,    et    al.    v.    City    of  408. 

§  7437.  Tax  levy — penalty — tax  executions. — The  said  town  council  shall 
have  power  to  impose,  by  ordinance,  published  at  least  twenty  days,  an 
annual  tax  not  over  two  (29?  )  per  cent  in  towns  containing  between  one 
thousand  and  five  thousand  inhabitants,  of  the  assessed  value  thereof  on  all 
real  estate  lying  within  the  corporate  limits  of  said  city  or  town,  and  all 
personal  property  within  the  same  including  bonds  and  stocks  of  banks, 
and  insurance  companies  and  other  corporations,  the  real  estate  of  churches 
and  school  associations  from  which  said  churches  and  school  associations 
draw  a  revenue,  or  which  are  intended  to  be  rented  out  for  such  purpose, 
except  such  as  is  exempt  from  taxation  under  the  Constitution  and  laws 
of  this  State.  Such  tax  shall  be  levied  by  the  city  or  town  authorities  on 
the  property  within  the  corporate  limits,  as  assessed  for  taxation  for 
county  and  state  purposes.  The  said  council  shall  also  have  power  to  pro- 
vide for  the  payment  of  a  penalty  not  exceeding  fifteen  (15)  per  cent  of 
the  taxes  so  levied  for  non-payment  of  the  said  taxes  when  due,  payable 
when  the  said  taxes  become  delinquent;  and  the  taxes  so  levied,  and  also 
the  said  penalties,  shall  constitute  a  lien  upon  the  property  upon  which  the 
said  tax  is  levied  until  paid,  paramount  to  all  other  liens,  except  the  lien 
for  county  and  state  taxes;  and  for  the  purpose  of  collecting  the  same  the 
said  city  or  town  council  shall  have  the  power  to  enforce  the  payment  of 
all  such  taxes  and  penalties  levied  and  provided  for  under  the  authority  of 
this  article  against  the  property  of  defaulters,  to  the  same  extent,  and  sub- 
stantially in  the  same  manner  as  is  provided  by  law  for  collection  of  state 
and  county  taxes  and  penalties:  except  that  executions  to  enforce  the  pay- 
ment of  the  said  taxes  and  penalties  due  the  said  city  or  town  shall  be  issued 
under  the  seal  of  the  corporation  by  the  clerk  thereof,  and  directed  to  the 
chief  of  police,  or  any  other  officer  designated  by  the  city  or  town  council 
for  that  purpose;  and  except,  further,  that  all  sales  under  and  by  virtue  of 
such  execution  shall  take  place  in  front  of  the  city  or  town  hall  or  other 
public  place  designated  by  ordinance  in  such  city  or  town.  The  said  clerk 
and  the  said  chief  of  police,  or  other  officer  so  designated  as  aforesaid,  shall 
be  allowed  the  same  fees  and  costs  in  the  enforcement  of  such  executions, 
and  for  sales  thereunder  as  are  allowed,  respectively,  to  the  county  treas- 
urer and  sheriff,  which  fees  and  costs  shall  be  enforceable  and  collectible 
in  the  same  manner  as  fees  and  costs  under  county  and  state  tax  executions, 
and  on  sale  thereunder.  In  addition  to  the  annual  tax  authorized  under  this 
section  such  city  and  town  council  shall  have  the  right  to  levy  such  further 
annual  tax  as  may  be  necessary  to  pay  the  interest  on  all  outstanding  bonds 
issued  by  said  city  or  town  and  to  create  the  necessary  sinking  funds  for 
the  redemption  of  said  bonds  at  their  respective  maturities.  All  such  addi- 
tional taxes  as  have  heretofore  been  levied  for  the  purpose  of  paying  in- 
terest on  bonds  and  creating  sinking  funds  are  hereby  validated  in  all 
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respects:  provided,  that  the  town  of  Bamberg  shall  include  the  levy  for  the 
health  and  drainage  district,  in  the  per  cent  allowed  under  the  provisions  of 
this  section:  provided,  further,  that  nothing  in  this  section  contained  shall  be 
so  construed  as  to  prevent  any  city  or  town,  the  fiscal  year  of  which  differs 
from  the  fiscal  year  of  the  State,  from  enforcing  payment  of  its  taxes  and 
penalties  and  executions  therefor,  according  to  the  fiscal  year  of  such  city 
or  town:  provided,  further,  that  the  town  council  of  the  town  of  York  may 
levy  as  provided  herein  an  annual  tax  not  to  exceed  forty  (40)  mills  upon 
the  assessed  value  of  all  taxable  property  lying  within  the  corporate  limits 
of  said  town:  provided,  further,  that  the  town  council  of  the  town  of 
Dillon  may  levy  as  herein  provided  an  annual  tax  not  exceeding  three  and 
one-half  (3V2)  per  cent,  of  the  assessed  value  of  all  taxable  property  lying 
within  the  corporate  limits  of  said  town:  provided,  further,  that  the  town 
council  of  the  town  of  Mt.  Pleasant,  South  Carolina,  may  levy  as  herein 
provided  an  annual  tax  not  exceeding  three  and  one-half  (3 1/2)  per  cent  of 
the  assessed  value  of  all  taxable  property  lying  within  the  corporate 
limits  of  said  town:  provided,  further,  that  the  town  council  of  the  town  of 
Summerville  may  levy  as  herein  provided  an  annual  tax  not  exceeding 
three  (3)  per  cent  of  the  assessed  value  of  all  taxable  property  within  the 
corporate  limits  of  the  said  town. 

Provided,  further,  that  the  town  council  of  the  town  of  Pendleton  may 
levy  as  provided  herein  an  annual  tax  not  to  exceed  forty  (40)  mills  upon 
the  assessed  value  of  all  taxable  property  situate  within  the  corporate 
limits  of  said  town. 

1932  Code,  §  7437;  Civ.  C.  '22,  §  4549;  Civ.  C.  '12,  §  2950;  Civ.  C.  '02,  §  1984;  1896 
(22)  67;  1901  (23)  649;  1908  (25)  1046;  1912  (27)  635;  1919  (31)  148;  1920  (31)  730,  801, 
867;  1922  (32)  922;  1924  (33)  958,  960;  1926  (34)  1029:  1927  (35)  76;  1931  (37)  180,  314; 
1934  (38)  1576;  1935  (39)  39,  291;  1936  (39)  1290;  1938  (40)  1549;  1940  (41)  1620. 

In  general. — The  amendment  and  re-  1919  (31   St.  at  Large,  p.   148),  and  Act 

enactment  of  this  section  by  Act  March  Feb.  20,   1920   (31   St.  at  Large,  p.  730), 

12,  1919  (31  St.  at  Large,  p.  148)  and  Act  relating  to  towns  of  York  and  Clover,  is 

Feb.  20,   1920   (31  St.  at  Large,  p.  730),  not  an  implied  repeal  of  such  omitted 

without   incorporating   therein   the   pro-  provisions.    Charleston    Heights    Co.    v. 

vision  added  by  Act  Feb.  20,  1912  (27  St.  City  Council,  138  S.  C.  187,  136  S.  E.  393. 
at  Large,  p.  635),  is  not  a  repeal  of  such  Lien   for   unpaid    faxes.  —  Under    this 

1912  amendment.  Charleston  Heights  Co.  section  the  city  of  Charleston  has  no  lien 

v.  City  Council,  138  S.  C.  187,  136  S.  E.  for  unpaid  taxes  paramount  over  all  oth- 

393.  er   liens   excepting   for   State  taxes   un- 

That  this  section,  as  amended  and  re-  paid.    Charleston    Heights    Co.    v.    City 

enacted  by  Act  Feb.  26,   1920  (31   St.  at  Council,  138  S.  C.  187,  136  S.  E.  393. 
Large,  p.  801).  omitted  the  provision  of  See  generally.  Home  B.  &  L.  Ass'n  v. 

the  original  Act  for  a  penalty  of  15  per  City  of  Spartanburg,  185  S.  C.  353,  194 

cent,  on  delinquent  taxes  and  also  omit-  S.  E.  143. 
ted  the  amendments  of  Act  March   13, 

§  7438.  Council  to  keep  in  repair  streets,  ways  and  bridges — may  require 
road  duty. — The  said  city  or  town  council  shall  have  power,  and  it  shall 
be  their  duty,  to  keep  in  good  repair  all  the  streets,  ways  and  bridges  with- 
in the  limits  of  said  city;  and  for  such  purpose  they  are  invested  with  all 
the  powers,  rights  and  privileges  within  the  limits  of  said  city  that  are  now 
given,  or  that  may  hereafter  be  given,  to  the  county  board  of  commissioners 
of  the  several  counties  of  this  State  as  to  the  public  roads.  In  addition 
thereto,  the  said  city  or  town  council  are  hereby  authorized  and  empow- 
ered to  require  all  male  inhabitants  of  said  city,  between  the  ages  of  eigh- 
teen and  fifty  years  (active  firemen  and  persons  exempt  by  law  from  road 
duty  excepted),  to  work  upon  the  roads,  streets  and  ways  of  said  city  not 
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exceeding  four  days  in  each  and  every  year,  or,  in  lieu  of  such  work,  the 
said  city  or  town  council  may  compound  with  persons  so  liable  to  work 
in  any  amount  not  exceeding  three  dollars  ($3.00)  per  annum,  to  be 
applied  to  the  use  of  said  city  or  town;  and  any  person  failing  or  refusing 
to  perform  such  work,  or  to  compound  as  above  provided,  upon  conviction 
thereof  before  the  mayor  or  acting  mayor,  intendant  or  acting  indendant 
(who  may  bring  such  persons  before  him  by  warrant) ,  be  fined  not  exceed- 
ing ten  dollars  ($10.00) ,  or  be  imprisoned  in  the  city,  town  or  county  jail 
for  a  period  not  exceeding  thirty  (30)  days.  And  in  the  towns  of  less  than 
5,000  inhabitants,  incorporated  under  the  provisions  of  article  4  of  this 
chapter,  the  said  town  council  shall  likewise  have  power,  and  such  power 
is  hereby  expressly  delegated  to  it,  in  its  discretion,  to  authorize  the  erec- 
tion of  poles,  posts  and  any  other  obstruction  which,  without  legislative 
sanction,  either  mediately  or  immediately  given,  would  constitute  nuisances 
in,  upon  or  under  the  highways,  streets  and  roads  of  said  town. 

1932  Code,  §  7438;  Civ.  C.  '22,  §  4550;  Civ.  C.  '12,  §  2951;  Civ.  C.  '02,  §  1985;  1896 
(22)  67;  1901  (23)  649;  1908  (25)  1023. 

Discretion  of  council. — Where  charter 
gave  council  control  over  streets,  extent 
to  which  streets  are  opened  for  travel 
or  used  for  parks  rests  entirely  within 
council's  discretion.  Plunkett  v.  Aiken, 
159  S.   C.  97,  156  S.  E.   245. 

Action  cannot  be  maintained  against 
a  member  of  council  for  damages  on 
account  of  injuries  sustained  by  the  fall- 
ing upon  plaintiff  of  a  sign  suspended 
over  and  above  the  sidewalk.  Heath  v. 
Blackman,   172  S.  C.  158,   173   S.  E.  300. 

Ordinance  closing  street. — As  to  con- 
stitutionality of  an  ordinance  closing  a 
street,  and  the  liability  of  the  town  for 
damages  thereby  caused  to  a  property 
owner,  see  Houston  v.  West  Greenville, 
126  S.  C.  484,  120  S.  E.  236. 

Devoting  street  to  purposes  interfer- 
ing with  travel. — Where  a  street,  being 
intended  primarily  for  travel,  was  need- 


ed therefor,  city  was  unauthorized  under 
statute  and  charter,  in  absence  of  legis- 
lative authority,  to  devote  the  street  to 
purpose  interfering  with  travel.  Plun- 
kett v.  Aiken,  159  S.  C.  97,  156  S.  E.  245. 

Permitting  trees  and  shrubbery  in 
middle  of  street. — Where  entire  street 
was  not  needed  for  travel,  city  properly 
permitted  trees  and  shrubbery  in  middle 
of  street,  reserved  as  park.  Plunkett  v. 
Aiken,    159   S.   C.  97,   156   S.   E.   245. 

Landowners'  consent,  required  under 
charter  for  street  change,  is  unnecessary 
where  city  proposed  to  remove  portion 
of  park  theretofore  allowed  in  middle 
of  street.  Plunkett  v.  Aiken,  159  S.  C. 
97,  156  S.  E.  245. 

Applied  in  Chapman  v.  Greenville 
Chamber  of  Commerce,  127  S.  C.  173, 
120  S.  E  584;  Whitlock  v.  Jonesville,  111 
S.  C.  391,  98  S.  E.  142. 


§  7439.  Fire  department. — The  said  council  shall  have  power  and  author- 
ity to  equip  and  control  a  fire  department  for  the  protection  of  said  city 
in  such  way  as  they  may  deem  necessary  and  by  ordinance  to  establish 
fire  limits  in  said  city,  and  to  prescribe  and  designate  the  kind  and  character 
of  material  to  be  used  in  erecting  and  repairing  buildings  or  structures 
within  and  upon  that  portion  of  said  city  included  within  such  fire  limits, 
all  buildings  or  structures  erected  within  such  fire  limit  contrary  to  the 
ordinance  of  said  city  may  be  abated  and  removed  by  said  city  council  as 
a  public  nuisance. 

1932  Code,  §  7439;  Civ.  C.  '22,  §  4551;  Civ.  C.  '12,  §  2952;  Civ.  C.  '02,  §  1986;  1896 
(.22)     67;   1901   (23)  649. 


Debt  contracted  by  municipality  for 
fire  hose  and  other  accessories  received 
and  used  by  municipality  did  not  consti- 
tute "bonded  debt"  for  which  municipal- 
ity was  not  liable  because  of  failure  to 
comply  with  statutory  and  constitution- 
al requirements  as  to  issuing  bonds. 
United  States  Rubber  Products  v.  Town 
of  Batesburg.  183  S.  C.  49;  190  S.  E.  120. 

Validity  of  debt,  incurred  by  munici- 


pality having  statutory  power  to  equip 
and  maintain  fire  department  for  value 
of  fire  hose  and  other  accessories  re- 
ceived and  used  by  municipality,  would 
not  be  affected  by  fact  that  debt,  even 
if  considered  as  a  part  of  the  floating 
debt  of  the  municipality,  could  not  be 
paid  out  of  current  taxes  because  reason- 
able expectations  of  council  as  to  ability 
to  pay  from  anticipated  revenues  were 
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not  realized,  or  that  revenues  received      States    Rubber    Products    v.    Town    of 
for  current  year  were  exhausted  by  their      Batesburg,  183  S.  C.  49;  190  S.  E.  120. 
application    to    other    purposes.    United 

§  7440.  Policemen. — The  said  council  shall  have  authority  to  appoint  or 
elect  as  many  policemen,  regular  or  special,  as  may  be  necessary  for  the 
proper  government  of  said  city,  to  fix  their  salaries  and  prescribe  their 
duties.  They  shall  be  sworn  in  and  vested  with  all  the  powers  now  con- 
ferred by  law  upon  constables,  in  addition  to  the  special  duties  imposed 
upon  them  by  council:  provided,  such  powers  shall  not  be  exercised  beyond 
the  limits  of  said  city  or  town:  provided  that  in  cities  where  boards  of 
police  commissioners  have  been  established  by  law  the  election  or  appoint- 
ment of  the  police  officers  and  men  of  such  cities  shall  be  governed  by  the 
provisions  of  law  pertaining  to  said  board  of  police  commissioners  for 
such  city. 

1932  Code,  §  7440;  Civ.  C.  '22,  §  4552;  Civ.  C.  '12,  §  2953;  Civ.  C.  '02,  §  1987;  1896 
(22)  67;   1901   (23)  649. 

§  7441.  Guardhouse. — The  said  council  shall  have  authority  to  establish  a 
guardhouse  or  houses  and  prescribe  suitable  rules  and  regulations  for  the 
government  of  the  same.  They  may  by  ordinance,  or  the  mayor  and  alder- 
men, or  any  of  them,  in  person,  may  authorize  any  policeman  of  said  city  to 
arrest  and  commit  to  said  guardhouse,  for  a  period  not  exceeding  twenty- 
four  hours  before  trial,  unless  such  arrest  be  made  on  Saturday,  in  which 
case  it  shall  not  exceed  forty-eight  hours  before  trial,  any  person  or  per- 
sons who,  in  view  of  any  officer  within  the  said  corporate  limits,  shall  be 
engaged  in  a  breach  of  peace,  riotous  or  disorderly  conduct,  open  obscenity, 
public  drunkenness,  or  any  conduct  grossly  indecent;  and  it  shall  be  the 
duty  of  the  policemen  of  said  city  to  arrest  and  commit  all  such  offenders, 
when  required  by  any  ordinance  or  any  member  of  said  council  so  to  do, 
and  they  shall  have  power  to  call  to  their  assitance  the  posse  comitatus  if 
necessary  in  making  such  arrests;  and  upon  failure  of  such  policeman  to 
perform  his  duty  he  shall  be  liable  to  such  fines  and  penalties  as  said 
council  may  fix  by  ordinance:  provided,  that  the  imprisonment  provided 
for  in  this  section  shall  not  deprive  the  party  so  imprisoned  of  his  right  to 
trial  as  hereinbefore  provided. 

1932  Code,  §  7441;  Civ.  C.  '22,  §  4553;  Civ.  C.  '12,  §  2954;  Civ.  C.  '02.  §  1988;  1896 
(22)  67;  1901   (23)  649. 

§  7442.  Powers  of  council — borrow. — The  said  council  shall  have  full 
power  to  abate  all  nuisances  within  the  corporate  limits  of  said  city  or 
town,  to  appoint  a  board  of  health  for  said  city,  and  pass  all  such  ordi- 
nances as  may  be  necessary  to  define  the  duties  of  said  board.  Said  council 
shall  have  power  to  borrow  money  for  corporate  purposes  and  to  issue  from 
time  to  time,  as  occasion  may  require,  bonds  of  the  corporation  for  the 
payment  of  the  principal,  for  which  said  city  shall  be  at  all  times  liable: 
provided,  the  property  of  the  inhabitants  of  said  city  or  town  shall 
be  bound  for  the  payment  of  any  sum  so  borrowed,  and  the  interest  there- 
on, in  no  other  way  than  by  the  imposition  of  an  annual  tax:  provided, 
further,  that  no  such  bonded  debt  shall  in  any  instance  exceed  the  maxi- 
mum limits  prescribed  in  the  Constitution  of  this  State,  and  that  no  bonded 
debt  shall  be  created  or  increased  except  upon  the  vote  of  the  citizens  of 
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the  municipality  as  provided  in  the  Constitution:  provided,  further,  that 
in  the  anticipation  of  the  collection  of  taxes  in  any  fiscal  year  said  city  or 
town  council,  whether  such  city  or  town  be  chartered  by  special  act  of  the 
General  Assembly  or  under  the  general  law,  may  from  time  to  time,  as 
occasion  may  require,  borrow  money  for  corporate  purposes  on  its  note  or 
notes,  and  pledge  the  taxes  or  business  licenses  levied,  or  to  be  levied,  in 
said  year  for  corporate  purposes,  for  the  payment  of  such  note  or  notes 
and  the  discount  or  interest  thereon,  and  such  note  or  notes,  it  is  hereby 
authorized  to  discount  generally,  if  desired,  without  responsibility  to  the 
person  or  corporation  advancing  money  on  said  security,  to  see  to  the 
application  of  the  funds  realized  thereon. 

1932  Code,  §  7442;  Civ.  C.  '22,  §  4554;  Civ.  C.  '12,  §  2955;  Civ.  C.  '02,  §  1989;  1896 
(22)  67;  1901   (23)  649;  1908  (25)  1017;  1909  (26)  80;  1910  (26)  623;  1939  (41)  237. 

Tax  anticipation  notes  must  be  issued  reasonably  be  expected  to  be  sufficient 

before  taxes  become  due,  and  some  time  to  meet  obligations  without  resorting  to 

during  the  year  in  which  the  taxes  are  the  levy  of  a   property   tax   are   not   a 

collectible,    and    they    must    be  payable  "bonded  debt"  within  the  limitations  of 

out  of  the  taxes  against  which  they  may  Art.  8,  sect.  7  of  the  Const,  of  1895,  even 

be  issued.  Bolton  et  al.  v.  Wharton,  May-  if  full  faith,  credit  and  taxing  power  of 

cr,  et  al.,  163  S.  C,  242;  161  S.  E.,  454.  municipality   are    pledged   for    payment 

City    council,    under  its   own   powers,  of   obligations,    and    a    pledge    of    taxes 

has  no  authority  to  issue  bonds.  Bolton,  levied  but  not  collected  is  the  "pledge 

et  al.,  v.  Wharton,  Mayor,  et  al.,   163  S.  of    a    fund"    within    that    rule.    City    of 

C,  242,  161  S.  E.,  454.  Georgetown  v.  Elliott,  95  F.   (2d)  774. 

Obligation  given  for  past  due  indebt-  Notes  issued  by  city  as  negotiable  mu- 

edness  under   seal  of  town  in   form  of  nicipal   obligations   pursuant   to   resolu- 

bond,  no  money  derived   therefrom  for  tions    directing    that    taxes    be    pledged 

current     expenses;      credit     and     taxes  for    their   payment    were    authorized    as 

pledged  for  payment  held  to  be  bonded  such  by  statute  authorizing  city  to  issue 

debt.  Tarver  v.  Town  of  Johnston,   173  tax    anticipation    notes    and    were    not 

S.  C.  333,   175  S.  E.  821.  prohibited    by    constitutional    debt   limit 

A    municipality's    obligations    secured  provision.  City  of  Florence  v.  Anderson, 

by  the   pledge   of  a  fund   which  might  95  F.   (2d)  777. 

§  7443.  Reports  of  council. — The  members  of  each  council  shall,  within 
thirty  days  after  the  expiration  of  their  term  of  office,  and  at  the  time  of 
the  qualifying  of  the  members  of  the  new  council,  make  and  deliver  to 
the  members  of  such  new  council  a  full  and  accurate  account  of  their  re- 
ceipts and  expenditures  during  the  term  for  which  they  were  elected.  And 
they  shall  likewise  publish  at  the  end  of  each  year,  after  the  beginning  of 
their  term  of  office,  a  full  statement  of  their  receipts  and  expenditures  dur- 
ing the  preceding  year.  At  the  expiration  of  the  term  of  any  council  it  shall 
be  their  duty  to  pay  over  to  their  successors  any  money  in  their  hands  or 
under  their  control  at  the  time  of  making  such  returns  belonging  to  said 
corporation,  and  likewise  to  deliver  up  promptly  at  the  end  of  their  term 
all  books,  records  or  other  property  incident  to  their  said  offices  to  their 
successors;  and  on  failure  so  to  do  they  shall  be  liable  to  the  punishment 
prescribed  in  the  following  section. 

1932  Code,  §  7443;  Civ.  C.  '22,  §  4555;  Civ.  C.  '12,  §  2956;  Civ.  C.  '02,  §  1990;  1896 
(22)  67;  1901   (23)  649. 

§  7444.  Negligence  of  officer. — For  any  willful  violation  or  neglect  of  duty, 
malpractice,  abuse  or  oppression,  the  mayor  or  aldermen  so  offending  shall 
be  liable  to  punishment  by  a  fine  not  exceeding  one  hundred  dollars  or  im- 
prisonment not  exceeding  thirty  days,  besides  being  liable  for  damages  to 
any  person  injured  by  such  neglect,  malpractice,  abuse  or  oppression. 

1932  Code,  §  7444;  Civ.  C.  '22,  §  4556;  Civ.  C.  '12,  §  2957;  Civ.  C.  '02,  §  1991;  Cr.  C. 
'22,  §  524;   1896   (22)  67;  1901  (23)  649. 


§  7444  Civil  Code  Page  296 

See  note  to  section  7438.  failing  to  allege  any  wrong  of  individ- 

In  a  suit  against  an  individual  coun-  ual  defendant  was  insufficient.  Heath  v. 

cilman  for  injuries  to  pedestrian  result-  Blackman,  172  S.  C.  158,  173  S.  E.  300. 

ing   when    sign    fell    on   him,    complaint 


ARTICLE  4 
Towns  between    1,000   and   5,000  Inhabitants 

7445.  Proceedings  for  incorporation.  7450.  Surrender  of  charter  and  reincor- 

7446.  Town  government.  poration. 

7447.  Elections,  etc.,  of  mayor  and  alder-      7451.  Powers  of  municipalities. 

men.  7452.  Selection  of  jury. 

7448.  Charter  fee.  7452-1.  Cemetery  commission,  cities  over 

7449.  Clerk  and  treasurer.  2,000  and  less  than  5,000. 

§  7445.  Proceedings  for  incorporation. — Citizens  of  any  proposed  town 
of  this  State  of  not  less  than  one  thousand  nor  more  than  five  thousand 
inhabitants  desiring  to  be  incorporated  shall  present  to  the  secretary  of 
state  a  petition  for  that  purpose,  setting  forth  the  proposed  corporate  limits 
and  number  of  inhabitants  therein,  signed  by  at  least  fifty  freehold  voters 
of  such  town  or  a  majority  of  the  resident  freeholders  within  the  said 
proposed  corporate  limits.  The  secretary  of  state  shall  then  issue  a  commis- 
sion to  not  more  than  ten  commissioners,  citizens  of  said  proposed  town, 
empowering  them  to  procure  the  proper  registration  of  the  electors  of  the 
town  within  the  proposed  corporate  limits,  and  to  advertise  an  election 
for  twenty  (20)  days  and  to  appoint  managers  to  conduct  the  same,  which 
election  shall  be  conducted  as  all  other  municipal  elections,  and  at  such 
election  the  electors  shall  vote  on  the  following  questions:  (1)  corporation. 
(2)  Name.  (3)  Mayor  and  not  less  than  six  nor  more  than  eight  aldermen. 
The  managers  of  elections  shall  make  a  sworn  return  of  the  result  of  said 
election  on  said  questions  to  said  commissioners,  who  shall  thereupon  make 
a  return  to  the  secretary  of  state,  attaching  said  manager's  return.  There- 
upon the  secretary  of  state  shall  issue  to  the  mayor  and  aldermen-elect  a 
certificate  of  incorporation  of  said  town  under  this  section.  Said  town 
shall  have  all  the  powers,  privileges  and  immunities,  and  be  subject  to  all 
the  liabilities  and  limitations,  prescribed  in  this  article. 

1932  Code.  §  7445;  Civ.  C.  '22,  §  4557;  Civ.  C.  '12,  §  2917;  Civ.  C.  '02,  §  1958;   1896 
,22)  67;   1902  (23)   1047. 

Applied  in  Allen  v.  Adams,  66  S.  C.  344,  352,  44  S.  E.  938. 

§  744B.  Government — officers. — Said  town  shall  be  governed  by  a  mayor 
and  six  aldermen,  or  in  case  of  municipalities  being  divided  into  wards  one 
warden  from  each  ward,  who  is  a  qualified  elector  thereof,  who  shall  be 
citizens  of  the  United  States  and  who  shall  be  electors  who  actually 
reside  in  the  corporate  limits  of  said  town,  and  have  so  resided  at 
least  six  months  immediately  preceding  the  day  of  election.  The  mayor 
and  aldermen  shall  be,  and  be  known  as  the  town  council  of  said  town 
and  shall  be  elected  every  two  years  on  such  days,  and  at  such  places 
In  said  town  as  shall  be  designated  by  the  town  council  of  said  town, 
ten  days'  public  notice  thereof  being  previously  given.  They  shall  hold 
office  for  two  years  and  until  successors  shall  have  been  elected  and  quali- 
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fied:  (a)  provided,  that  the  town  of  Mullins  shall  have  a  mayor  and  six  (6) 
aldermen  who  shall  be  elected  by  the  qualified  voters  of  the  town  at  large, 
and  not  from  wards;  such  election  to  be  held  on  the  first  Tuesday  in  June. 
1932,  and  every  two  years  thereafter,  and  at  such  election  no  person  shall 
be  allowed  to  vote  unless  they  have  resided  in  the  State  two  years,  in  the 
county  six  months,  and  in  the  town  six  months,  (b)  Provided,  further,  the 
town  of  Landrum  shall  have  a  mayor  and  four  aldermen  who  shall  be 
elected  from  the  qualified  voters  of  the  town  at  large.  This  proviso  shah 
take  effect  at  the  expiration  of  terms  of  the  present  (1931)  mayor  and 
aldermen,  (c)  Provided,  further,  that  the  town  of  Chesterfield  shall  have  a 
mayor  and  four  (4)  aldermen,  and  provided,  further,  that  the  said  town  of 
Chesterfield  is  hereby  divided  into  four  (4)  wards:  ward  one,  shall  consist 
of  the  territory  lying  north  of  Main  Street  and  east  of  South  Carolina  state 
highway  No.  85;  ward  two,  shall  consist  of  the  territory  lying  north  of  Main 
Street  and  west  of  South  Carolina  state  highway  No.  85;  ward  three,  shall 
consist  of  the  territory  lying  south  of  Main  Street  and  west  of  South  Caro- 
lina state  highway  No.  85  and  ward  four,  shall  consist  of  the  territory  lying 
south  of  Main  Street  and  east  of  South  Carolina  state  highway  No.  85. 

(d)  Provided,  further,  the  town  of  Blacksburg  shall  have  a  mayor,  who 
shall  be  elected  by  the  qualified  voters  of  the  town  at  large,  such  election 
to  be  held  on  the  fourth  Tuesday  in  March  every  two  years.  The  said  town 
is  hereby  divided  into  four  (4)  wards.  The  territory  lying  within  the  fol- 
lowing boundaries  shall  be  known  as  ward  one  (1)  ,.to-wit:  beginning  at  the 
intersection  of  U.  S.  highway  No.  29  and  Rutherford  Street,  thence  easterly 
along  the  center  line  of  Rutherford  Street  to  the  corporate  limits  of  said 
town,  thence  along  the  corporate  limits  line  of  said  town  in  a  northwesterly 
direction  to  the  intersection  of  said  corporate  limits  line  with  U.  S.  high- 
way No.  29  in  said  town;  thence  along  the  center  line  of  said  U.  S.  highway 
No.  29  to  the  beginning  point. 

The  territory  lying  within  the  following  boundaries  shall  be  known  as 
ward  two  (2) ;  beginning  at  the  intersection  of  said  Rutherford  Street  and 
U.  S.  highway  No.  29  in  said  town  thence  in  a  westerly  direction  along  the 
center  line  of  said  Rutherford  Street  to  the  corporate  limits  of  said  town; 
thence  along  the  corporate  limits  line  of  said  town  in  a  northeasterly  direc- 
tion to  the  intersection  of  said  corporate  limits  with  U.  S.  highway  No.  29 
in  said  town  in  a  southerly  direction  along  the  boundary  line  of  ward  one 
to  the  beginning  point. 

The  territory  lying  within  the  following  boundaries  shall  be  known  as 
ward  three  (3) :  beginning  at  the  intersection  of  said  Rutherford  Street  and 
U.  S.  highway  No.  29  in  said  town,  thence  in  a  southerly  direction  along 
the  center  line  of  said  U.  S.  highway  No.  29  to  the  corporate  limits  of  said 
town,  thence  in  a  northwesterly  direction  along  the  corporate  limits  line 
of  said  town  to  the  intersection  of  said  corporate  limits  line  with  Ruther- 
ford Street,  thence  along  the  center  line  of  Rutherford  Street  in  an  easterly 
direction  along  the  boundary  line  of  ward  two  to  the  beginning  point. 

The  territory  lying  within  the  following  boundaries  shall  be  known  as 
ward  four  (4) :  beginning  at  the  intersection  of  Rutherford  Street  and  U. 
S.  highway  No.  29  in  said  town;  thence  in  an  easterly  direction  along  the 
center  line  of  Rutherford  Street  along  the  boundary  line  of  ward  one  to 
the  corporate  limits  of  said  town;  thence  in  a  southwesterly  direction  along 
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the  corporate  limits  line  of  said  town  to  the  intersection  of  said  corporate 
limits  line  with  U.  S.  Highway  No.  29  in  said  town,  thence  in  a  northerly 
direction  along  the  center  line  of  U.  S.  highway  No.  29  along  the  boundary 
line  of  ward  three  to  the  beginning  point. 

The  voting  places  in  the  respective  wards  shall  be  that  which  the  said 
town  may  from  time  to  time  designate. 

The  said  town  shall  have  four  (4)  aldermen,  one  from  each  of  said 
wards,  elected  by  the  qualified  voters  of  their  respective  wards,  such  elec- 
tions to  be  held  on  the  fourth  Tuesday  in  March  every  two  years.  Provided, 
however,  that  a  primary  election  for  mayor  and  aldermen  for  the  town  of 
Blacksburg  shall  be  held  every  two  (2)  years  on  the  fourth  (4)  Tuesday  in 
January,  immediately  preceding  the  general  election  herein  provided  for 
the  fourth  (4)  Tuesday  in  March,  and  if  it  shall  be  necessary  to  hold  more 
than  one  primary  in  order  to  select  the  nominees  of  the  political  party  or 
parties,  said  succeeding  primaries  shall  be  held  at  two  weeks  intervals;  all 
such  primary  elections  to  be  held  and  conducted  in  the  manner  prescribed 
by  the  constitution  and  rules  of  the  political  party  or  parties  holding  the 
same  and  according  to  the  laws  of  South  Carolina  governing  primary 
elections. 

1932  Code,  §  7446;  Civ.  C.  '22,  §  4558;  Civ.  C.  '12,  §  2918;  Civ.  C.  '02,  §  1959;  1896 
(22)  67;  1913  (28)  48;  1915  (27)  105;  1929  (36)  77;  1931  (37)  303,  383;  1939  (41)  149; 
1941  (42)  247;  1941  (42)  247. 

A  person  elected  mayor  of  a  town  is  "qualified  voter."  State  v.  Williams,  157 
not  legally   elected   where   he  is  not  a      S.  C.  290,  154  S.  E.  164. 

§  7447.     Election  of  mayor  and  aldermen — oath  of  office — appeals. — In  all 

cases  of  towns  incorporated  under  this  article,  three  managers  of  elec- 
tion shall  be  appointed  by  the  town  council  of  such  town  at  least  ten  days 
before  the  day  fixed  for  the  holding  of  an  election  for  mayor  and  alder- 
men, or  either  of  them  and  the  names  of  such  managers  shall  be  published 
at  the  same  time  and  in  the  same  place  as  the  notice  of  such  election  here- 
inafter provided  for. 

The  managers  shall  be  sworn  by  the  mayor,  or,  in  his  absence,  or  in  case 
of  disability,  by  one  of  the  aldermen  of  said  town,  or  in  case  there  is  no 
mayor  or  aldermen,  then  by  any  officer  authorized  to  administer  oaths,  fairly 
and  impartially  to  conduct  such  election  according  to  law,  and  make  a  true 
return  of  the  results  thereof.  Immediately  upon  the  closing  of  the  polls,  the 
managers  shall  proceed  to  count  publicly  the  votes  cast,  and  shall  continue 
such  count  until  the  same  is  completed,  and  make  a  statement  of  the  whole 
number  of  votes  cast  in  such  election,  together  with  the  number  cast  for 
each  person  voted  for,  for  mayor  and  aldermen,  upon  the  completion  of 
which  they  shall  transmit  such  statement  to  the  town  ccHincil  of  such  town, 
and  in  case  there  be  no  town  council  they  shall  proclaim  the  election  and 
transmit  a  copy  of  such  statement  to  the  clerk  of  the  court  of  the  county 
wherein  such  town  is  situated  and  notify  the  parties  elected  of  their  elec- 
tion; and  the  said  mayor  or  clerk  of  court  shall,  immediately  upon  the  re- 
ceipt of  such  statement  or  report  of  the  managers,  open  and  publish  the 
same  by  announcing  the  whole  number  of  votes  cast  for  each  person  voted 
for  as  mayor  or  aldermen.  The  person  securing  the  highest  number  of  votes 
for  mayor  shall  be  declared  duly  elected  to  that  office,  and  the  person 
receiving  the  highest  number  of  votes  for  aldermen,  in  number  equal  to 


Page  299  Towns  between  1,000  and  5,000  Inhabitants  §  7448 

the  number  of  aldermen  to  be  chosen,  shall  be  declared  duly  elected  to 
that  office.  Provided,  that  within  forty-eight   (48)   hours  after  the  closing 
of  the  polls,  any  candidate  voted  for  at  the  said  election  shall  have  the  right 
to  contest  the  result  of  the  said  election  as  reported  by  the  managers,  by 
filing  written  notice  of  the  said  contest  together  with  a  concise  statement 
of  the  ground  therefor  with  the  mayor.  The  said  mayor  shall  within  forty- 
eight   (48)   hours  after  the  filing  of  said  notice  call  the  council  together, 
after  due  notice  to  the  contestant  and  contestee,  and  have  a  hearing  on  the 
said  contest.  The  council  shall  decide  the  issues  raised  by  the  said  contest 
and  file  its  report  together  with  all  testimony  and  record  with  the  clerk 
of  court  of  said  county,  who  shall  immediately  notify  the  parties  interested 
the  result  of  same.  The  council  shall  have  the  right  if  their  report  war- 
rants such  as  a  matter  of  lav/,  to  order  a  new  election  in  the  manner  pre- 
scribed by  law  for  said  municipality.  Within  five  days  after  notice  of  the 
decision  of  the  council,  any  party  aggrieved  thereby  shall  have  the  right 
to  appeal  from  the  said  decision  to  the  court  of  common  pleas  of  that 
county.  This  notice  of  appeal  shall  be  served  on  the  opposing  parties  or 
their  attorneys  and  filed  in  the  office  of  said  clerk  of  court  within  said  five 
days.  Upon  the  filing  of  this  notice,  the  clerk  of  court  shall  place  the  said 
appeal  on  calendar  II  for  a  hearing  at  the  next  term  of  court  on  the 
record  as  filed  in  the  said  office.  Such  mayor  and  aldermen,  before  entering 
upon  the  duties  of  their  respective  offices,  shall  take  the  oath  prescribed  by 
the  Constitution  and  also  the  following  oath,  to-wit:  "As  mayor  (or  alder- 
man) of  the  town  of ,  I  will  equally,  fairly  and  impar- 
tially, to  the  best  of  my  ability  and  skill,  exercise  the  trust  reposed  in  me, 
and  I  will  use  my  best  endeavors  to  preserve  the  peace  and  carry  into  effect 
according  to  law  the  purposes  for  which  I  have  been  elected.  So  help  me 
God."  Provided,  that  the  mayor  or  members  of  the  council  shall  not  be  eligi- 
ble to  pass  on  the  issues  arising  in  said  contest  where  they  are  contestants  or 
contestees;  that  in  such  cases  the  mayor  shall  notify  the  clerk  of  court  of 
that  county  of  such  fact,  and  the  said  clerk  shall  appoint  one  discreet  quali- 
fied elector  of  said  municipality  to  serve  instead  of  each  person  disqualified: 
provided,  further,  that  notice  of  appeal  shall  act  as  a  stay  of  further  pro- 
ceedings pending  appeal;  and,  provided,  further,  that  the  newly  elected 
officers  shall  not  qualify  within  forty-eight  (48)  hours  after  the  closing  of 
the  polls,  and  in  case  a  contest  is  filed  the  old  officers  shall  hold  over  until 
the  contest  is  finally  determined;  and  provided,  further,  that  in  the  event 
that  the  primary  election  for  mayor  and  alderman  in  the  town  of  Blacks- 
burg  is  not  called  and  held  as  provided  by  law,  it  shall  be  the  duty  of  the 
Governor,  upon  the  written  petition  of  five  or  more  of  the  qualified  electors 
of  said  town  of  Blacksburg,  to  appoint  three  managers  of  election,  who 
shall  hold  the  primary  election  for  mayor  and  aldermen  of  said  town  on 
such  day  as  shall  be  determined  by  said  managers  of  election,  and  in  accord- 
ance with  the  provisions  of  this  section. 

1932  Code.  §  7447:  Civ.  C.  '22,  §  4559;  Civ.  C.  '12,  §  2919;  Civ.  C.  '02,  §  1960;  1896 
(22)  67;   1925  (34)  46;  1941  (42)  253. 

See  notes  to  §  2288  where  certain  irregularities  in  the  holding  of  an  election  were 
declared  immaterial. 

§  7448.     Charter    fee. — Before    any    commission     authorized    in     §§  7445 
through  7450  is  delivered  by  the  secretary  of  state,  he  shall  require  the 
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production  of  a  receipt  from  the  state  treasurer  for  twenty  dollars  as 
charter  fee,  which  receipt  shall  be  filed  with  the  papers  in  office. 

1932  Code,  §  7448;  Civ.  C.  '22,  §  4560;  Civ.  C.  '12,  §  2920;  Civ.  C.  '02,  §  1961;   1896 
(22)  67. 

§  7449.  Clerk  and  treasurer. — Said  town  council  shall  have  the  power 
to  elect  a  clerk  and  treasurer,  who  shall  execute  such  bond  for  faithful 
performance  of  his  duties  as  fixed  by  said  town  council,  and  his  salary 
shall  be  fixed  before  election;  also,  said  council  shall  have  the  power,  if 
in  their  judgment  it  is  necessary,  to  elect  a  recorder  for  such  town,  and  fix 
the  salary  for  same. 

1932  Code.  §  7449:  Civ.  C.  '22,  §  4561;  Civ.  C.  '12,  §  2921;  Civ.  C.  '02,  §  1962;  1896 
(22)  67;   1911   (27)  22. 

§  7450.  Municipalities  over  1,000  and  less  than  5,000  already  chartered 
may  procure  charter  hereunder — duration. — Any  town  of  more  than  one 
thousand  and  less  than  five  thousand  inhabitants  already  chartered  which 
is  desirous  of  surrendering  its  charter  and  accepting  incorporation  under 
§§  7445  through  7450,  or  whose  charter  is  about  to  expire,  may  be  incor- 
porated under  §§  7445  through  7450.  The  town  council  of  such  town  may 
submit  the  question  to  a  vote  of  the  qualified  electors  at  an  election  ordered 
on  twenty  days'  notice.  If  the  election  results  in  favor  of  surrendering  the 
old  charter  and  accepting  a  charter  under  §§  7445  through  7450,  the  town 
council  shall  certify  such  results,  accompanied  by  the  sworn  return  of  the 
managers  of  said  election,  to  the  secretary  of  state,  who  shall  thereupon 
issue  to  said  council  a  certificate  of  incorporation  of  said  town,  with  the 
privileges,  powers  and  immunities  and  subject  to  the  limitations  prescribed 
in  §§  7445  through  7450:  provided,  that  for  the  purpose  of  holding  the 
first  election  of  officers  under  the  new  charter  given  under  this  section,  the 
town  council,  under  the  old  charter,  shall  have  full  power  and  authority 
to  appoint  the  managers  of  election,  and  to  certify  the  result  to  the  officers 
so  elected  and  to  supervise  said  election,  in  the  same  manner  as  the  elec- 
tion for  intendant  and  wardens  under  the  charter  surrendered  was  con- 
ducted. Every  certificate  of  incorporation  shall  continue  of  force  from  its 
date  for  a  period  of  fifty  years. 

1932  Code,  §  7450;  Civ.  C.  "'22,  §  4562;  Civ.  C.  '12,  §  2922;  Civ.  C.  '02,  §  1963;  1896 
(22)  75. 

See  generally,  as  to  imposition  of  bus-      Ann.  Cas.  12D,  879,  24  A.  L.  R.  942. 
iness  license  in  city  of  Abbeville,  Hill  v.  Applied  in  Black  v.  Fishburne,  84  S.  C. 

Abbeville,  59  S.  C.  396,  426,  38  S.  E.  11,      451,  454,  66  S.  E.  681,  19  Ann.  Cas.  1104. 

§  7451.  Powers  conferred  on  certain  municipalities. — All  municipal  cor- 
porations of  this  state  having  a  population  of  not  less  than  one  thousand 
and  not  more  than  ten  thousand  inhabitants  are  hereby  endowed  with  the 
powers  conferred  on  municipal  corporations  in  §§  7445  through  7450,  and  in 
article  3.  The  powers  hereby  conferred  are  in  addition  to  those  already  en- 
joyed by  said  corporations  under  their  respective  charters. 

1932  Code,  §  7451;  Civ.  C.  '22,  §  4563;  Civ.  C.  '12,  §  2923;  Civ.  C.  '02,  §  1964;  1897 
(22)  469;   1899  (23)  53. 

See  generally.  State  v.  Tidwell,  100  S.       S.  C.  396,  426,  38  S.  E.  11,  Ann.  Cas.  12D, 
C.  248,  84  S.  E.  778;  Hill  v.  Abbeville,  59      879,  24  A.  L.  R.  942. 

§  7452.  Jury  box  in  cities  and  towns  of  less  than  5,000  inhabitants. — (1). 
The  mayor  and  aldermen  or  councilmen  in  any  city  or  town  in  this  State 
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containing  by  the  last  census,  less  than  5,000  inhabitants  are  hereby  de- 
clared to  be  the  jury  commissioners  of  the  municipal  court  of  said  city  or 
town,  and  they  shall  on  or  before  the  first  day  of  May  of  each  year,  pre- 
pare a  box  to  be  known  as  the  "Jury  Box"  which  said  box  shall  contain 
two  apartments  designated  as  A  and  B,  respectively,  and  shall  prepare  and 
place  within  said  time  in  apartment  A  of  said  box  the  names  of  not  less 
than  75  per  cent  of  the  qualified  electors  of  such  city  or  town  of  good  moral 
character  and  eligible  to  jury  duty,  and  after  so  placing  such  names  in 
apartment  A,  the  mayor  or  presiding  officer  of  said  court  shall  lock  the  box 
and  keep  the  same  in  a  place  of  safety:  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  municipalities  in  the  counties  of  Marion, 
Dillon  and  Horry,  and  the  town  of  Hemingway  in  Williamsburg  County, 
and  the  town  of  Woodruff  in  Spartanburg  County,  in  which  said  counties 
and  town  of  Hemingway  and  town  of  Woodruff  juries  for  the  courts  in  the 
respective  municipalities  shall  be  prepared  and  drawn  in  the  same  manner 
as  juries  are  now  drawn  in  the  magistrate's  courts  in  South  Carolina. 

(2)  In  all  criminal  cases  in  such  court  in  which  a  jury  may  be  demanded 
either  by  the  city  or  town  or  the  defendant,  such  jury  shall  be  selected  in 
the  following  manner:  the  presiding  officer  of  said  court  shall  have  drawn 
oin  of  apartment  A  of  the  jury  box  referred  to  herein  eighteen  ballots,  each 
containing  the  name  of  an  eligible  juror  and  list  the  said  eighteen  names 
in  duplicate,  delivering  one  copy  of  the  same  to  the  attorney  for  the  city 
or  town  and  one  copy  to  the  attorney  for  the  defendant. 

(3)  The  person  appointed  by  the  presiding  officer  shall  place  the  eigh- 
teen ballots  so  drawn  out  in  some  box  or  hat  and  shall  draw  out  one,  and 
the  person  so  drawn  shall  be  one  of  the  jury,  unless  challenged  by  either 
party,  and  the  person  appointed  by  the  presiding  officer  shall  then  proceed 
until  he  shall  have  drawn  six  who  shall  not  have  been  challenged,  neither 
party  being  allowed  more  than  six  challenges;  but  if  the  first  twelve  drawn 
shall  be  challenged  and  the  parties  do  not  agree  to  a  choice,  the  last  six 
shall  be  the  jury,  and  when  any  of  the  six  jurors  so  drawn  cannot  be  found, 
or  are  disqualified  by  law  to  act  in  such  case,  and  the  parties  do  not 
supply  the  vacancy  by  agreement,  the  person  appointed  by  the  presiding 
officer  shall  proceed  to  draw  out  of  the  said  jury  box  ballots  for  three 
tim.es  the  number  of  those  deficient,  which  shall  be  disposed  of  and  be 
drawn  as  herein  provided. 

(4)  After  a  jury  has  been  drawn  in  the  manner  herein  provided,  it  shall 

be  the  duty  of  the  presiding  officer,  or  person  appointed  by  him,  to  place  all 

ballots  so  drawn  out  of  apartment  A  of  said  box  in  apartment  B  thereof, 

and  the  same  shall  remain  in  said  apartment  until  all  the  names  have  been 

exhausted  in  drawing  juries  from  apartment  A,  at  which  time  all  the  names 

in  apartment  B  shall  be  returned  to  apartment  A,  and  thereafter  juries 

shall  be  continued  to  be  drawn  therefrom  in  the  manner  herein  provided. 

1932  Code.  §  7452;  Civ.  C.  '22,  §§  4564  thru  4567;  1918  (30:  794;  1923  (33)  175;  1927 
(35)   165;  1931   (37)  263;  1937  (40)  89;  1938  (40)  1773. 

§  7452-1.     Cemetery  commission,  cities  over  2,000  and  less  than  5,000. 

(1)  Create — election. — It  shall  be  lawful  for  any  city  or  town  council  of 
any  city  or  town  in  South  Carolina  which  has  a  population  of  more  than 
two  thousand  and  less  than  five  thousand  according  to  the  1930  or  subse- 
quent census  of  the  United  St?tes  government  to  create  by  ordinance  for 
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such  city  or  town  a  cemetery  commission  to  be  composed  of  three  resident 
qualified  electors  of  such  city  or  town  and  to  elect  three  commissioners, 
the  term  of  their  office  to  run  as  follows:  one  commissioner  for  two  years; 
one  commissioner  for  four  years;  and  one  commissioner  for  six  years,  and 
at  the  expiration  of  such  terms  said  city  or  town  council  shall  elect  a  suc- 
cessor whose  term  of  office  shall  be  six  years,  so  that  not  more  than  one 
of  such  commissioners'  term  of  office  shall  expire  every  two  years;  and  that 
when  such  commissioners  are  elected  and  accept  the  appointment  of  the 
office,  they  shall  not  be  subject  to  removal  by  said  council  except  for  cause; 
and  should  a  vacancy  occur  by  removal  or  death,  resignation  or  otherwise 
of  such  commissioner  then  said  council  shall  elect  a  successor  for  the  un- 
expired term  only;  and  such  city  or  town  council  shall  continue  to  elect  bi- 
annually  commissioner,  so  as  to  keep  a  commission  of  three  members. 

(2)  Dulies  and  powers. — It  shall  be  the  duty  of  such  cemetery  commis- 
sion to  meet,  and  from  their  number  elect  a  chairman  and  secretary  and  to 
meet  thereafter  as  often  as  may  be  reasonably  necessary,  to  receive  from 
the  custodian  of  such  city  or  town  any  and  all  funds  then  in  the  hands  of 
the  officials  of  such  city  or  town,  and  to  continue  to  receive,  accept  and 
adminitster  any  and  all  funds  and  property  which  may  be  allotted,  be- 
queathed, devised,  donated,  given  or  otherwise  acquired  for  cemetery  pur- 
poses; and  hold,  manage,  invest  either  by  loaning  or  depositing  such  funds 
or  property  under  and  in  accordance  with  the  statute  law  of  the  state  of 
South  Carolina  pertaining  to  trust  funds  or  fiduciaries  with  full  power  and 
authority  to  acquire  real  estate,  by  purchase  and  with  full  power  and 
authority  to  sell  and  convey  real  estate,  only  upon  the  approval  of  city  or 
town  council;  to  have  charge  of  the  upkeep  and  maintenance  of  the  ceme- 
tery under  control  of  such  city  or  town  and  to  fully  discharge  the  duties 
pertaining  to  such  cemetery  from  time  to  time. 

1939  (41)  292. 


ARTICLE  5 
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7453.  Incorporation  and  mode  of  govern-  7479.  Building  permits. 

ment.  7480  thru  7484.  Inspection  of  premises. 

7454.  Elections  and  oaths.  7485.  Procedure  in  case  of  defective  con- 

7455.  Opening  of  streets.  struction. 

7456.  Liability  for  acts  of  officers.  7486.  Unsafe   buildings. 

7457.  Charter  fees.  7487  thru  7490.  Penalties  for  violations. 

7458.  City  officers.  7491  thru  7496.  Building  regulations  and 
7459  thru  7463.  Trial  by  jury.  fire  limits. 

7464  thru  7467.  Surrender  of  charter  and  7497  thru  7508.  Specifications  as  to  con- 
reincorporation.  struction  of  buildings. 

7468.  Commutation  street  tax.  7509  thru  7514.  Regulations  as  to  heating 

7469.  Rights  under  previous  charters.  devices. 

7470.  Annual  tax.  7515.  Electrical  wiring. 

7471.  Cities    owning    cemeteries    receive  7516.  Stairs,   elevator   shafts,    and   open- 

and  accept  money  maintain  tombs,  ings. 

etc.  7517  thru  7519.  Skylights,  vent  shafts  and 

7472.  Slaughter  pens.  roof  openings. 

7473  and  7474.  Improvement  commission  7520  and  7521.  Floor  area,  stairways  and 

in  cities  between  5,000  and  10,000.  openings. 

7475  and  7476.  Chief  of  fire  department.  7526.  Cases  not  provided  for. 

7477  and  7478.  Electrical  inspector.  7527.  Sections   inapplicable   to   towns   of 
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less  than  5,000.  7528-12.  Towns    of    7,000    and    not    over 
7528.  Powers  of  certain  cities  as  to  parks.  8,000  pass  zoning  ordinances. 

7528-11.  Certain  cities  over  5.000  and  less  7528-13.  Towns    of    7,000    and    not    over 

than  10,000  esthablish  city  hos-  8,000  elect  peace  officers. 

pital  commission. 

§  7453.  Incorporation — mode — government — powers. — Whenever  one  hun- 
dred citizens  of  any  proposed  city  of  this  State,  containing  more  than  5,000 
inhabitants,  shall  desire  that  the  said  city  shall  become  incorporated,  they 
may  present  to  the  secretary  of  state  a  petition  for  that  purpose,  setting 
forth  the  name  of  the  proposed  city,  the  proposed  corporate  limits  and  the 
number  of  inhabitants  thereof,  signed  by  at  least  one  hundred  freehold 
voters  of  said  proposed  city,  the  secretary  of  state  shall  then  issue  a  com- 
mission to  not  more  than  ten,  or  less  than  five,  commissioners,  citizens  of 
said  proposed  city,  empowering  them  to  proceed  to  the  proper  registra- 
tion of  the  electors  within  the  proposed  corporate  limits  of  the  proposed 
city,  and  to  advertise  an  election  for  (20)  consecutive  days  in  the  news- 
papers published  within  the  proposed  corporate  limits  of  the  proposed  city, 
and  if  there  be  no  newspaper  published  therein,  then  to  advertise  by  post- 
ing a  notice  of  such  election,  for  twenty  consecutive  days,  in  not  less  than 
three  public  places  within  such  proposed  corporate  limits,  and  to  appoint 
managers  to  conduct  the  same,  which  election  shall  be  conducted  as  all 
other  municipal  elections,  and  at  which  the  electors  shall  vote  on  the  fol- 
lowing questions:  (1)  corporation.  (2)  name.  (3)  mayor  and  aldermen,  vot- 
ing for  one  alderman  from  each  ward,  and  if  said  proposed  city  be  not  di- 
vided into  wards,  then  for  six  aldermen  from  the  proposed  city  at  large. 
The  managers  of  such  election  shall  make  their  sworn  returns  of  the  result 
of  said  election  to  the  said  commissioners,  who  shall  certify  the  same  to  the 
secretary  of  state,  which  return  shall  show  the  number  of  those  voting  in 
said  election,  together  with  the  number  of  those  voting  on  each  of  said 
questions.  If  a  majority  of  those  voting  in  such  election  shall  vote  in  favor 
of  such  proposed  territory  being  incorporated,  then  the  secretary  of  state 
shall  issue  a  certificate  of  incorporation  of  said  proposed  city,  under  §§  7453 
through  7469,  which  certificate  shall  state  the  name  of  the  proposed  city, 
and  those  receiving  the  highest  number  of  votes  for  mayor  and  aldermen, 
respectively,  in  the  election  hereinbefore  provided  for  shall  be  the  mayor 
and  aldermen  of  said  city  until  their  successors  shall  have  been  elected  as 
hereinafter  provided  for. 

Said  city  shall  be  governed  by  a  mayor  and  aldermen,  or,  in  case  of 
municipalities  being  divided  into  wards,  one  alderman  from  each  ward, 
who  shall  be  known  as  the  city  council  of  said  city.  Said  mayor  and  alder- 
man shall  be  qualified  electors  of  this  State  and  of  the  county  in  which  said 
city  is  situated,  and  they  shall  have  resided  in  the  corporate  limits  of  said 
city  at  least  six  months  immediately  preceding  the  day  of  election.  If  a  city 
be  divided  into  wards,  the  alderman  from  each  ward  shall  be  a  qualified 
elector  thereof,  and  shall  be  elected  by  the  qualified  electors  thereof.  The 
said  mayor  and  aldermen  shall  be  elected  every  two  years,  on  such  days 
and  at  such  places  in  said  city  as  shall  be  designated  by  the  city  council 
of  said  city,  ten  days'  public  notice  thereof  being  previously  given.  They 
shall  hold  their  offices  for  a  term  of  two  years  and  until  their  successors 
shall  have  been  elected  and  qualified. 

All  cities  and  towns  in  this  State  that  have,  or  may  hereafter  receive,  a 
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certificate  of  incorporation  under  the  general  laws  of  the  State  from  the 
secretary  of  state  of  the  State  of  South  Carolina,  are  hereby  declared  to  be 
bodies  politic  and  corporate,  and  entitled  to  exercise  all  the  powers  and 
privileges  and  subject  to  all  the  limitations  and  liabilities  provided  for 
municipal  corporations  in  this  State  within  the  respective  classes  to  which 
they  may  severally  belong,  as  provided  by  law;  and  every  such  certificate 
of  incorporation,  and  the  incorporation  thereof,  is  hereby  confirmed,  vali- 
dated and  ratified,  any  irregularity,  error  or  omission  in  the  proceedings  on 
which  the  certificate  is  issued  to  the  contrary  notwithstanding;  and  the 
incorporation  or  corporate  capacity  of  any  such  city  or  town  shall  not  be 
attacked  in  any  court  in  this  State  except  on  permission  of  the  General 
Assembly  of  this  State  granted  by  special  act  for  that  purpose. 

1932  Code,  §  7453:  Civ.  C.  -22,  §  4568;  Civ.  C.  '12.  §  2924;  Civ.  C.  '02,  §  1965:  1901 
(23)  648. 

"Qualified     elector"  —  One     to     be     a  election.  State  v.  City  Council,  95  S.  C. 

"qualified  elector"  of  a  ward  of  a  city,  131,   78   S.   E.   738. 

so  as  to  qualify  him,  under  this  section,  Applied  in  Beattie^v.  City  Council,  113 

to  be  alderman  thereat,  must  be  regis-  S.  C.  541,  102  S.  E.  751. 
tered,  so  as  to  entitle  him  to  vote  at  the 

§  7454.  Managers  of  election — conduct — appeals. — In  all  cases  of  cities  in- 
corporated under  §§  7453  through  7469,  the  managers  of  said  election  shall 
be  appointed  by  the  city  council  of  such  city  for  each  polling  precinct  at 
least  ten  days  before  the  day  fixed  for  the  holding  of  any  election  for  mayor 
and  alderman,  or  either  of  them.  The  names  of  such  managers  shall  be  pub- 
lished at  the  same  time  and  in  the  same  place  as  the  notice  of  elections 
hereinafter  provided  for. 

In  all  elections  provided  for  in  §§  7453  through  7469  the  managers  shall 
be  sworn  by  the  mayor,  or,  in  his  absence  or  in  case  of  disability,  by  one 
of  the  aldermen  of  said  city,  or  by  any  officer  authorized  to  administer 
oaths,  fairly  and  impartially  to  conduct  such  elections  according  to  law, 
and  make  a  true  return  of  the  result  thereof.  Immediately  upon  the  closing 
of  the  polls,  the  managers  shall  proceed  to  count  publicly  the  votes  cast, 
and  shall  continue  such  count  until  the  same  is  completed,  and  make  a 
statement  of  the  whole  number  of  votes  cast  in  such  election,  together  with 
the  number  of  votes  cast  for  each  person  voted  for  mayor  and  alderman, 
upon  the  completion  of  which  they  shall  transmit  such  statement  to  the 
city  council  of  such  city,  who  shall  notify  the  parties  elected  of  their  elec- 
tion; and  the  said  city  council  shall  immediately,  upon  receipt  of  such 
statement  or  report  of  the  managers,  open  and  publish  the  same  by  an- 
nouncing the  whole  number  of  votes  cast  for  each  person  voted  for  as 
mayor  or  alderman.  The  person  securing  the  highest  number  of  votes  for 
mayor  shall  be  declared  duly  elected  to  that  office,  and  the  person  receiv- 
ing the  highest  number  of  votes  for  alderman,  in  number  equal  to  the  num- 
ber of  aldermen  to  be  chosen,  shall  be  declared  duly  elected  to  that  office. 
Provided,  that  within  forty-eight  (48)  hours  after  the  closing  of  the  polls, 
any  candidate  voted  for  at  the  said  election  shall  have  the  right  to  contest 
the  result  of  the  said  election  as  reported  by  the  managers,  by  filing  written 
notice  of  the  said  contest  together  with  a  concise  statement"  of  the  ground 
therefor  with  the  mayor.  The  said  mayor  shall  within  forty-eight  (48)  hours 
after  the  filing  of  said  notice  call  the  council  together,  after  due  notice  to 
the  contestant  and  contestee,  and  have  a  hearing  on  the  said  contest.  The 
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council  shall  decide  the  issues  raised  by  the  said  contest  and  file  its  report 
together  with  all  testimony  and  record  with  the  clerk  of  court  of  said 
county,  who  shall  immediately  notify  the  parties  interested  the  result  of 
same.  The  council  shall  have  the  right  if  their  report  warrants  such  as  a 
matter  of  law,  to  order  a  new  election  in  the  manner  prescribed  by  law  for 
said  municipality.  Within  five  days  after  notice  of  the  decision  of  the 
council  any  party  aggrieved  thereby  shall  have  the  right  to  appeal  from  the 
said  decision  to  the  court  of  common  pleas  of  that  county.  This  notice  of 
appeal  shall  be  served  on  the  opposing  parties  or  their  attorneys  and  filed 
in  the  office  of  said  clerk  of  court  within  said  five  days.  Upon  the  filing  of 
this  notice,  the  clerk  of  court  shall  place  the  said  appeal  on  calendar  II 
for  a  hearing  at  the  next  term  of  court  on  the  record  as  filed  in  the  said 
office.  Such  mayor  and  aldermen,  before  entering  upon  the  duties  of  their 
respective  offices,  shall  take  the  oath  prescribed  by  the  Constitution,  and 
also  the  following  oath,  to  wit:   "As  mayor   (or  alderman)   of  the  city  of 

,  I  will  equally,  fairly  and  impartially,  to  the  best  of  my  ability 

and  skill,  exercise  the  trust  reposed  in  me,  and  will  use  my  best  endeavor 
to  preserve  the  peace  and  carry  into  effect  according  to  law  the  purposes 
for  which  I  have  been  elected.  So  help  me  God."  Provided,  that  the  mayor 
or  member  of  the  council  shall  not  be  eligible  to  pass  on  the  issues  arising 
in  said  contest  where  they  are  contestants  or  contestees;  that  in  such  case 
the  mayor  shall  notify  the  clerk  of  court  of  that  county  of  such  fact,  and 
the  said  clerk  shall  appoint  one  discreet  qualified  elector  of  said  munici- 
pality to  serve  instead  of  each  person  disqualified:  provided,  further,  that 
notice  of  appeal  shall  act  as  a  stay  of  further  proceedings  pending  appeal; 
and,  provided,  further,  that  the  newly  elected  officers  shall  not  qualify 
within  forty-eight  (48)  hours  after  the  closing  of  the  polls,  and  in  case  a 
contest  is  filed  the  old  officers  shall  hold  over  until  the  contest  is  finally 
determined. 

1932  Code,  §  7454:  Civ.  C.  '22,  §  4569;  Civ.  C.  '12,  §  2925;  Civ.  C.  '02,  §  1966;   1901 
(23)  648;  1925  (34)  46. 

Aggrieved    parties    should   not  be   de-  with  clerk  of  court.  Davis,  et  al.  v.  Town 

prived  of  rights  because  they  appealed  of  Cayce,  et  al.,  166  S.  C.  372,  164  S.  E. 

from  decision  of  town  council  in  election  883. 
,  contest   before  filing   of  council's  report 

§  7455.  Streets — how  opened. — The  said  city  council  shall  have,  and  is 
hereby  given,  the  further  authority  to  lay  out  and  open  new  streets  in 
said  city,  and  to  close  up,  widen,  or  to  otherwise  alter  those  now  in  use,  or 
those  which  may  hereafter  be  established,  whenever,  in  their  judgment, 
the  same  may  be  necessary  for  the  improvement  or  convenience  of  said 
city:  provided,  that  they  shall  first  pay  damages,  should  any  be  claimed, 
to  the  landowner  or  owners  through  whose  premises  such  streets  may  run, 
said  damages  to  be  fixed  and  determined  by  five  freeholders  of  said  city, 
two  of  whom  shall  be  chosen  by  the  said  city  council,  two  by  the  said  land- 
owner or  owners,  and  the  fifth  by  the  person  so  chosen,  and  who,  before 
assessing  said  damages,  shall  be  sworn  to  do  impartial  justice  between  the 
said  city  and  said  landowner  or  owners,  taking  into  consideration  the 
damages  that  may  accrue  to  him  or  them  thereby:  and  provided,  further, 
that  should  such  landowner  or  owners  refuse  or  neglect,  after  ten  days' 
notice  from  said  city  council,  to  nominate,  in  writing,  two  freeholders  for 
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the  purpose  above  indicated,  then  the  city  council  may  appoint  the  same, 
who  shall  proceed  as  if  appointed  by  said  landowner  or  owners.  Either  of 
the  parties  shall  have  the  right  to  appeal  from  the  award  of  the  said  com- 
missioners to  the  court  of  common  pleas,  and  on  such  appeal  to  have  the 
questions  at  issue  tried  de  novo  before  a  jury  in  said  court:  provided, 
further,  that  said  appeal  shall  not  operate  to  delay  the  opening,  widening 
or  altering  of  any  said  street,  but  the  city  council  may  take  possession  of 
said  lands,  and  proceed  upon  the  said  work,  on  depositing  with  the  clerk 
of  court  of  common  pleas  the  amount  fixed  by  said  commissioners. 

1932  Code,  §  7455;  Civ.  C.  '22,  §  4570;  Civ.  C.  '12,  §  2926;  Civ.  C.  '02,  §  1967;  1901 
(23)  648. 


Construction.  —  The  rule  of  ejusdem 
generis  cannot  be  invoked  in  the  con- 
struction of  this  section  as  to  cities  hav- 
ing authority  to  lay  out,  open,  close, 
and  widen  streets,  or  otherwise  alter 
those  in  use,  the  specific  words  "lay 
out,"  "open,"'  "close,"  and  "widen"  not 
all  being  of  the  same  general  nature. 
Stone  v.  Greenville,  111  S.  C.  78,  96  S. 
E.   520. 

Under  this  section  a  city  is  liable  for 
damages  resulting  to  abutting  property 
from  change  of  grade  of  street;  the 
words  "otherwise  alter"  not  referring 
onlv  to  alteration  of  the  same  general 
nature  as  those  described  by  the  words 
"lay  out,"  "open,"  "close,"  and  "widen." 
Stone  v.  Greenville,  111  S.  C.  78,  96  S. 
E.  520. 

Powers  of  city  council. — Under  this 
section  a  city  council  is  vested  with  full 
and  exclusive  power  to  control  and  di- 
rect the  use  of  land  for  street  purposes, 
and  the  exercise  of  that  power  is  purely 
a  legislative  function.  Grady  v.  Green- 
ville,  129  S.  C.  89.   123  S.  E.  494. 

Method  for  ascertaining  damages  ex- 
clusive.— The  method  appointed  in  the 
statute  for  ascertaining  damages  is  ex- 
clusive. Garraux  v.  City  Council,  53  S 


C.  575,  31  S.  E.  597. 

Liability  to  abutting  owner  for  alter- 
ing sidewalk  grade.  —  As  to  liability  in 
damages  to  abutting  owner  for  altering 
grade  of  sidewalk,  see  Bramlett  v.  Laur- 
ens. 58  S.  C.  60,  36  S.  E.  444.  445;  Wil- 
kins  v.  Town  Council,  54  S.  C.  199.  32 
S.  E.  299,  36  L.  R.  A.  (N.  S.)  807:  Paris 
Mt.  Water  Co.  v.  City  Council.  53  S.  C. 
82,  30  S.  E.  699,  61  L  R.  A.  79,  6  L.  R. 
A.  (N.  S.)  1026. 

Liability  for  failure  to  provide  proper 
system  of  surface  drainage.  —  Where  a 
city  after  raising  a  street  failed  to  pro- 
vide a  proper  system  of  surface  drain- 
age, the  remedy  of  a  property  owner, 
damaged  thereby,  was  not  under  this 
section.  Wilson  v.  Laurens,  134  S.  C.  271, 
132  S.  E.  590. 

Rule  as  to  benefits  under  this  section 
is  inapplicable,  and  charge  thereon  prop- 
erly denied,  in  action  by  property  owner 
for  damages  from  surface  water  due  to 
inadequacy  of  drain  after  raising  of 
streets.  Wilson  v.  Laurens.  134  S.  C.  271, 
132  S.  E.  590. 

Applied  in  Solen  Corp.  v.  Robertson, 
142  S.  C.  56,  140  S.  E.  236;  Chapman  v. 
Greenville  Chamber  of  Commerce,  127 
S.  C.  173,  120  S.  E.  584. 


§  7456.  Liability  for  damages  for  wrongful  acts  of  officers. — The  said  city 
shall  be  liable  for  all  damages  done  to  the  property  of  any  citizen  thereof, 
or  property  holder  therein,  any  of  the  officers,  agents  or  servants  under 
and  by  virtue  of  any  authority  or  orders  of  said  city  council. 

1932  Code,  §  7456;  Civ.  C.  '22,  §  4571;  Civ.  C.  '12,  §  2927;  Civ.  C.  '02.  §  1968;   1901 
(23)  657. 


In  the  absence  of  such  statute  a  mu- 
nicipal corporation  is  not  liable  for  a 
tort  sustained  by  the  act  of  its  officers. 
Parks  v.  Citv  Council,  44  S.  C.  168,  21 
S.  E.  540,  95  Am.  St.  Rep.  76,  103  Am. 
St.  Rep.  263,  108  Am.  St.  Rep.  152,  61  L. 
R.  A.  681;  Young  v.  City  Council,  20  S. 


C.  116,  63  Am.  Dec.  351.  47  Am.  Rep.  827, 
30  Am.  St.  Rep.  384,  103  Am.  St.  Rep. 
261,  108  Am.  St.  Rep.  149,  1  L.  R.  A.  (N. 
S.)  667,  20  L.  R.  A.  (N.  S.)  516;  Gibbes 
v.  City  Council,  20  S.  C.  213,  218,  30  Am. 
St.  Rep.  383,  59  L.  R.  A.  522,  551,  Ann. 
Cas.  16B,  1204. 


§  7457.  Charter  fees. — Before  any  commission  authorized  in  §§  7453 
through  7469  is  delivered  by  the  secretary  of  state,  he  shall  require  the  pro- 
duction of  a  receipt  from  the  state  treasurer  for  twenty  dollars  as  charter 
fee,  which  receipt  shall  be  filed  with  the  papers  in  office. 

1932  Code,  §  7457;  Civ.  C.  '22,  §  4572;  Civ.  C.  '12,  §  2928;  Civ.  C.  '02,  §  1969;  1901 
(23)  657. 
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§  7458.  City  officers. — The  said  city  council  shall  have  the  power  to  elect  a 
clerk,  treasurer,  auditor,  city  attorney,  who  shall  not  be  an  officer  of  the 
corporation,  building  inspector,  sewerage  and  plumbing  inspector,  and  any 
and  all  other  officers  that  the  said  city  council  may  from  time  to  time  find 
it  necessary  or  proper  to  have  in  the  administration  of  the  affairs  of  the 
said  city;  and  the  said  city  council  shall  give  bond  to  such  sum  as  may  be 
fixed  by  said  city  council  for  the  faithful  performance  of  their  duties. 

1932  Code,  §  7458;  Civ.  C.  '22,  §  4573;  Civ.  C.  '12,  §  2929;  Civ.  C.  '02,  §  1970;   1901 
(23)  657. 

§  7459.  Trial  by  jury. — Any  person  entitled  to  a  trial  by  jury  may  demand 
a  jury,  and  such  jury,  when  demanded,  shall  be  drawn  from  the  qualified 
electors  of  the  city  in  the  manner  hereinafter  prescribed. 

1932  Code.  §  7459;  Civ.  C.  '22,  §  4574;  Civ.  C.  '12,  §  2930;  Civ.  C.  '02.  §  1971:   1901 
(23)  657. 

§  7460.  Jury  commissioners — jury  boxes. — The  mayor  and  alderman  or 
councilmen  in  any  city  or  town  of  the  State  of  South  Carolina,  containing, 
by  the  last  census,  five  thousand  inhabitants  or  more,  are  hereby  declared 
to  be  the  jury  commissioners  for  the  municipal,  police  or  recorder  court 
for  said  city,  and  shall,  within  the  first  thirty  days  of  each  year,  prepare  a 
box  to  be  known  as  the  jury  box,  which  box  shall  contain  two  apartments, 
designated  as  "A"  and  "B",  respectively;  and  shall  prepare  and  place  with- 
in said  times  in  apartment  "A"  of  said  box  the  names  of  not  less  than  three 
hundred  (300)  residents,  qualified  electors  residing  within  the  limits  of 
such  municipality,  of  good  moral  character  and  eligible  to  jury  duty;  and 
after  so  placing  such  names  in  apartment  "A"  of  said  box,  shall  lock  the 
box  and  place  it  in  the  custody  of  the  city  clerk  of  such  city:  provided, 
further,  in  the  event  the  jury  commissioners  fail  to  so  prepare  apartment 
"A"  of  said  jury  box  within  the  time  aforesaid,  that  it  shall  be  prepared  as 
aforesaid  within  ten  days  from  discovery  of  the  failure  to  so  prepare  the 
same,  or  on  notice  from  any  one  in  interest:  provided,  that  such  jury  box 
when  so  prepared  shall  be  used  until  the  next  jury  box  is  prepared:  pro- 
vided, further,  that  in  the  cities  of  Spartanburg,  Columbia  and  Charleston 
the  said  boxes  shall  be  prepared  as  set  forth,  and  the  names  of  not  less  than 
one  thousand  (1,000)  qualified  electors,  residing  within  the  limits  of  such 
municipality  of  good  moral  character  and  eligible  for  jury  duty  shall  be 
placed  in  said  department  designated  as  "A":  provided,  further,  that  in  the 
city  of  Anderson  said  box  shall  be  prepared  and  said  names  of  not  less  than 
three  hundred  (300)  residents  placed  in  said  apartment  "A"  thereof  on  or 
before  the  first  day  of  April  in  each  year:  provided,  further,  that  in  the 
city  of  Florence  the  said  box  shall  be  prepared  as  above  set  forth  and  the 
names  of  not  less  than  five  hundred  (500)  qualified  electors  residing  with- 
in the  limits  of  the  city  of  Florence,  of  good  moral  character  and  eligible 
for  jury  duty,  shall  be  placed  in  said  apartment,  designated  as  "A".  Pro- 
vided, further,  that  in  any  city  or  town,  where  there  are  less  than  three 
hundred  (300)  qualified  electors  residing  within  the  limits  of  such  munici- 
pality and  eligible  to  jury  duty,  the  said  boxes  shall  be  prepared  as  now 
provided  by  law,  and  the  names  of  three-fourths  (%)  of  the  electors  taken 
from  the  city  and  county  registration  books,  of  good  moral  character,  re- 
siding within  the  limits  of  such  municipality  and  eligible  for  jury  duty, 
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shall  be  placed  in  said  apartment  "A"  of  such  jury  box. 

1932  Code,  §  7460;  Civ.  C.  '22,  §  4575;  1916  (29)  811;   1918  (30)  793;   1919  (31)  72; 
1920  (31)  898;   1931   (37)  35;  1932  (38)  1465;  1936  (39)  1312. 

Applied  in  State  v.  Stewart,  108  S.  C.  401,  94  S.  E.  874. 

§  7461.  How  jury  selected. — In  all  criminal  cases  in  any  of  said  municipal 
courts,  in  which  a  jury  may  be  demanded  by  either  the  city  or  the  defen- 
dant, such  jury  shall  be  selected  in  the  following  manner:  the  city  clerk, 
or  if  said  clerk  cannot  be  had,  any  other  person  appointed  by  the  recorder 
of  said  city,  or  presiding  officer  of  said  court,  shall  draw  out  of  apartment 
"A"  of  the  jury  referred  to  in  section  7460  eighteen  ballots,  each  containing 
the  names  of  an  eligible  juror,  and  list  the  said  eighteen  names  in  duplicate, 
delivering  one  copy  of  same  to  the  attorney  for  the  city  and  one  copy  to  the 
attorney  for  defendant. 

1932  Code,  §  7461;  Civ.  C.  '22,  §  4576;  1916  (29)  811. 

See  generally.  State  v.  Stewart,  108  S.  C.  401,  94  S.  E.  874. 

§  7462.  How  jury  drawn  and  composed. — The  city  clerk  or  person  so 
appointed  as  aforesaid  shall  place  the  eighteen  ballots  so  drawn  out  in  some 
box  or  hat  and  shall  draw  out  one,  and  the  person  so  drawn  out  shall  be 
one  of  the  jury,  unless  challenged  by  either  party;  and  the  city  clerk  or 
person  so  appointed  as  aforesaid  shall  then  proceed  until  he  shall  have 
drawn  six  who  shall  not  have  been  challenged.  Neither  party  being  allowed 
more  than  six  challenges,  but  if  the  first  twelve  drawn  shall  be  challenged 
and  the  parties  do  not  agree  to  a  choice,  the  last  six  shall  be  the  jury,  and 
when  any  of  the  six  jurors  so  drawn  cannot  be  had  or  are  disqualified  by 
law  to  act  in  such  case,  and  the  parties  do  not  supply  the  vacancy  by  agree- 
ment, the  city  clerk  or  person  so  appointed  as  aforesaid  shall  proceed  to 
draw  out  of  said  jury  box  ballots  for  three  times  the  number  thus  deficient, 
which  shall  be  disposed  of  and  be  drawn  as  above  provided. 

1932  Code,  §  7462;  Civ.  C.  '22,  §  4577;  1916  (29)  811. 

See  generally.  State  v.  Stewart,  108  S.  C.  401,  94  S.  E.  874. 

§  7463.  Disposition  of  ballots  drawn. — After  a  jury  has  been  drawn  in 
the  manner  hereinabove  provided,  it  shall  be  the  duty  of  the  city  clerk  or 
person  so  appointed  as  above  provided  to  place  all  ballots  so  drawn  out  of 
apartment  "A"  of  said  box  in  apartment  "B"  thereof  and  the  same  shall  re- 
main in  said  apartment  until  all  the  names  have  been  exhausted  in  drawing 
juries  from  apartment  "A",  at  which  time  all  the  names  in  apartment  "B" 
shall  be  returned  to  apartment  "A,"  and  thereafter  juries  shall  be  con- 
tinued to  be  drawn  therefrom  in  the  manner  hereinabove  provided. 
1932  Code,  §  7463;  Civ.  C.  '22,  §  4578;  1916  (29)  811. 

See  generally.  State  v.  Stewart,  108  S.  C.  401,  94  S.  E.  874. 

§  7464.  How  charters  may  be  obtained  by  cities  already  incorporated. — 
Any  city  of  more  than  5,000  inhabitants,  already  chartered,  whether  by 
special  act  or  under  a  general  law,  which  is  desirous  of  surrendering  its 
charter  and  accepting  incorporation  under  §§  7453  through  7469,  or  whose 
charter  is  about  to  expire,  may  become  incorporated  under  §§  7453  through 
7469  in  the  following  manner,  to  wit:  upon  the  application  to  it  of  one  hun- 
dred freeholders  of  said  city,  the  city  council  shall,  at  a  special  meeting 
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called  for  that  purpose,  of  which  meeting  ten  days'  public  notice  shall  be 
given,  consider  the  question  of  surrendering  its  charter  and  becoming  in- 
corporated under  §§  7453  through  7469;  and  in  case  a  majority  of  the  said 
council  shall  decide  upon  such  surrender  and  incorporation,  they  shall 
order  an  election  upon  such  questions  in  the  manner  hereinbefore  provided, 
and  if  a  majority  of  the  qualified  electors  vote  in  favor  of  such  surrender 
and  incorporation,  they  shall  certify  the  result  to  the  secretary  of  state, 
who  shall  thereupon  issue  to  said  council  the  certificate  of  the  incorporation 
of  said  city  with  the  privileges,  powers  and  immunities,  and  subject  to  the 
limitations  herein  prescribed:  provided,  that  in  a  city  of  over  twenty-five 
thousand  inhabitants  such  election  shall  not  be  ordered  except  upon  the 
written  application  of  one  thousand  freeholders  and  after  a  decision  in 
favor  thereof  by  three-fourths  of  said  council,  and  two-thirds  of  the  quali- 
fied voters  must  vote  in  favor  of  such  surrender  and  incorporation  before 
any  certificate  of  incorporation  under  §§  7453  through  7469  shall  be  issued. 
1932  Code,  §  7464;  Civ.  C.  '22,  §  4579;  Civ.  C.  '12,  §  2931;  Civ.  C.  '02,  §  1972;  1901 
(23)  657. 

Applied    in    Chapman    v.    Greenville      120  S.  E.  584;  Bruce  v.  City  Council,  89 
Chamber   of  Commerce,    127   S.   C.    173,      S.  C.  241,  71  S.  E.  817. 

§  7465.  Officers  of  city  surrendering  charter  for  incorporation  under 
general  laws  shall  continue  in  office.— When  any  city,  already  incorporated, 
shall  surrender  its  charter  for  the  purpose  of  becoming  incorporated  un- 
der general  laws,  its  mayor  and  aldermen  shall  continue  in  office  until  the 
term  for  which  they  were  elected  shall  expire;  and  in  the  event  of  the 
death,  removal  or  resignation  of  the  mayor,  or  any  alderman,  the  remain- 
ing members  of  the  city  council  shall  elect  a  successor,  who  shall  serve 
during  the  unexpired  portion  of  said  term.  At  least  twenty  days  before  the 
expiration  of  their  said  term  the  said  council  so  holding  over  shall  order 
the  first  election  for  officers  under  the  new  charter,  and  shall  have  full 
power  and  authority  to  supervise  and  direct  the  election,  appoint  the  man- 
agers, canvass  the  votes,  declare  the  result  of  the  election,  and  within 
twenty  days  thereafter  install  those  who  have  been  elected. 
1932  Code,  §  7465;  Civ.  C.  '22,  §  4580;  Civ.  C.  '12,  §  2932;  1907  (25)  618. 

§  7466.     Liability    of    reincorporated    cities    for    prior    indebtedness. — All 

cities  that  have  heretofore  been,  or  shall  hereafter  be,  incorporated  under 
the  provisions  of  section  7453,  because  of  the  expiration  or  the  surrender 
of  a  previous  charter,  shall  be  and  become,  and  are  hereby  made,  liable  for 
any  and  all  indebtedness,  whether  bonded  or  otherwise,  and  all  contracts 
of  the  said  previously  incorporated  city  existing  at  the  time  of  the  sur- 
render or  expiration  of  such  previous  charter,  and  shall  make  provision 
by  issuing  bonds  or  otherwise  carrying  out  all  such  contracts,  and  for  the 
payment  of  such  indebtedness  and  interest  thereon. 

1932  Code,  §  7466;  Civ.  C.  '22,  4581;  Civ.  C.  '12,  §  2933;  1901  (23)  657. 

§  7467.     Duration  of  charters. — All  charters  heretofore  or  hereafter  ac- 
quired under  the  provisions  of  §§  7453  through  7469  shall  be  perpetual. 
1932  Code,  §  7467;  Civ.  C.  '22,  §  4582;  Civ.  C.  '12,  §  2934;  1901  (23)  657. 

§  7468.  Road  duty  on  streets — commutation  tax. — The  said  city  council 
are  hereby  authorized  and  empowered  to  require  all  male  inhabitants  of 
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said  city  between  the  ages  of  eighteen  and  fifty  years  (active  firemen  and 
persons  exempt  by  law  from  road  duty  excepted)  to  work  upon  the  roads, 
streets  and  ways  of  said  city  not  exceeding  four  days  in  each  and  every 
year,  or  in  lieu  of  such  work  the  city  council  may  compound  with  persons 
so  liable  to  work  in  any  amount  not  exceeding  three  dollars  per  annum, 
to  be  applied  to  the  use  of  said  city;  and  any  person  failing  or  refusing  to 
perform  such  work  or  to  compound  as  above  provided,  upon  conviction 
thereof  before  the  mayor  or  acting  mayor  (who  may  bring  any  such  person 
before  him  my  warrant)  shall  be  fined  not  exceeding  ten  dollars  or  be  im- 
prisoned in  the  county  jail  for  a  period  not  exceeding  thirty  days. 

1932  Code,  §  7468;  Civ.'  C.  '22,  §  4583;  Civ.  C.  '12,  §  2935;  Civ.  C.  '02,  §  1974;  1901 
(23)  659. 

§  7469.  Rights  acquired  under  previous  charters  unaffected. — The  pro- 
visions of  §§  7453  through  7469  shall  not  affect  the  rights  and  liabilities 
acquired  by  any  city  under  a  charter  heretofore  granted  and  obtained. 

1932  Code,  §  7469;  Civ.  C.  '22,  §  4584;  Civ.  C.  '12,  §  2936;  Civ.  C.  '02,  §   1975:   1901 
(23)  659. 

§  7470.  Annual  tax  for  expenses  and  liabilities. — All  municipal  corpora- 
tions containing  more  than  five  thousand  inhabitants  shall  have  power 
to  impose  by  ordinance  published  at  least  ten  days,  setting  forth  the  amount 
levied  for  the  several  purposes  for  which  the  levy  may  be  made,  an  annual 
tax  in  such  amount  as  in  the  descretion  of  the  said  municipal  corporation 
may  be  necessary  for  corporate  purposes,  on  all  real  estate  lying  within  the 
corporate  limits  of  said  city  or  town,  and  all  personal  property  within  the 
same,  including  bonds  and  stocks  of  banks  and  insurance  companies  and 
other  corporations,  the  real  estate  of  churches  and  school  associations  from 
which  such  churches  and  school  associations  draw  a  revenue  or  which  are 
intended  to  be  rented  out  for  such  purposes,  except  such  as  is  exempt  from 
taxation  under  the  Constitution  and  laws  of  this  State.  Such  tax  shall  be 
levied  by  the  town  authorities  on  the  property  within  the  corporate  limits 
as  assessed  for  taxation  for  county  and  state  purposes.  The  said  council 
shall  also  have  power  to  provide  for  the  payment  of  a  penalty  not  exceed- 
ing fiften  (15)  per  cent  of  the  taxes  so  levied  for  non-payment  of  the 
said  taxes  when  due,  payable  when  the  said  taxes  become  delinquent;  and 
the  taxes  so  levied  and  also  the  penalty,  shall  constitute  a  lien  upon  the 
property  upon  which  the  said  tax  is  levied  until  paid,  paramount  to  all 
other  liens  except  the  lien  for  county  and  state  taxes;  and  for  the  pur- 
pose of  collecting  the  same,  the  said  city  or  town  council  shall  have  the 
power  to  enforce  the  payment  of  all  such  taxes  and  penalties  levied  and 
provided  for,  under  the  authority  of  §§  7453  through  7470  against  the 
property  of  defaulters,  to  the  same  extent,  and  substantially  in  the  same 
manner,  as  is  provided  by  law  for  the  collection  of  state  and  county  taxes 
and  penalties,  except  that  executions  to  enforce  the  payment  of  the  said 
taxes  and  penalties  due  the  said  city  or  town  shall  be  issued  under  the  seal 
of  the  corporation  by  the  clerk  thereof,  and  directed  to  the  chief  of  police, 
or  any  other  officer  designated  by  the  city  or  town  council  for  that  pur- 
pose; and  except,  further,  that  all  sales  under  and  by  virtue  of  such  execu- 
tions shall  take  place  in  front  of  the  city  or  town  hall  or  other  public  place 
designated  by  ordinance  in  such  city  or  town.  The  said  clerk  and  the  said 
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chief  of  police,  or  other  officers  so  designated  as  aforesaid,  shall  be  allowed 
the  same  fees  and  costs  in  the  enforcement  of  such  executions,  and  for 
sales  thereunder  as  are  allowed,  respectively,  to  the  county  treasurer  and 
sheriff,  which  fees  and  costs  shall  be  enforceable  and  collectible  in  the 
same  manner  as  fees  and  costs  under  county  and  state  tax  executions  and 
on  sales  thereunder.  In  addition  to  the  annual  tax  authorized  under  this 
section,  the  city  council  shall  have  the  right  to  levy  such  further  annual 
tax  as  may  be  necessary  to  pay  the  interest  on  all  outstanding  bonds  issued 
by  said  city  or  town  and  to  create  the  necessary  sinking  funds  for  the  re- 
demption of  said  bonds  at  their  respective  maturities.  All  such  additional 
taxes  as  have  heretofore  been  levied  for  the  purpose  of  paying  interest  on 
bonds  and  creating  sinking  funds  are  hereby  validated  in  all  respects: 
provided,  however,  that  no  city  shall  have  power  to  extend  by  ordinance 
the  lien  herein  provided  for  a  longer  term  than  three  years  after  said  tax 
shall  become  due  and  payable:  provided,  that  the  town  of  Bamberg  shall 
include  the  levy  for  the  health  and  drainage  district  in  the  per  cent  allowed 
under  the  provisions  of  this  section:  provided,  further,  that  nothing  in  this 
section  contained  shall  be  so  construed  as  to  prevent  any  city  or  town,  the 
fiscal  year  of  which  differs  from  the  fiscal  year  of  the  State,  from  enforc- 
ing payment  of  its  taxes  and  penalties  and  executions  therefor,  according 
to  the  fiscal  year  of  such  city  or  town.  Provided,  fxirther,  that  nothing  in 
this  section  shall  be  so  construed  as  to  affect  or  abridge  the  lien  of  any 
assessment  heretofore  or  hereafter  levied  by  any  such  municipal  corpora- 
tion upon  abutting  property  for  the  purpose  of  paving  for  any  permanent 
improvements  upon  streets  or  sidewalks,  or  the  intersection  of  streets,  or 
the  curbing  of  streets  or  drains. 

(a)  Provided,  further,  that  in  the  city  of  Spartanburg  the  council  shall 
have  power  to  provide  for  the  payment  of  a  penalty  not  exceeding  ten 
(10 %  )  per  cent  of  the  taxes  so  levied  for  nonpayment  of  the  said  taxes 
when  due,  payable  when  the  said  taxes  become  delinquent,  but  only  two 
(2 '  <'  )  per  cent  of  such  penalty  shall  be  levied  for  the  first  month  that  such 
taxes  are  delinquent,  three  (3%)  per  cent  for  the  second  month,  and  five 
(5  %  )  for  the  third  month,  but  the  total  penalty  shall  in  no  event  exceed  ten 
(10ri )  per  cent.  The  provisions  of  this  proviso  shall  apply  to  the  taxes  for 
the  year  1932  in  the  city  of  Spartanburg  and  all  parties  who  have  hereto- 
fore paid  a  penalty  in  excess  of  a  total  of  ten  (10r; )  per  cent  of  the  amount 
of  such  taxes  shall  have  the  same  refunded  by  said  city. 

(b)  Provided,  further,  that  in  all  cities  with  a  population  between  fifty 
thousand  (50,000)  and  sixty  thousand  (60,000)  inhabitants,  based  upon  the 
1930  census,  the  city  council  shall  have  the  power  to  provide  for  the  pay- 
ment of  a  penalty  of  not  exceeding  five  (5  )  per  cent  of  the  taxes  so  levied 
for  nonpayment  of  said  taxes  when  due  and  payable,  and  when  the  said 
taxes  become  delinquent:  provided,  further,  that  said  city  council  shall 
have  authority  after  said  taxes  have  been  delinquent  for  the  full  period  of 
six  months  to  add  an  additional  five  (5)  per  cent  penalty,  but  in  no  case 
shall  such  penalty  exceed  ten  (10)  per  cent:  provided,  further,  that  the 
provisions  of  the  foregoing  proviso  shall  extend  to  and  apply  to  all  paving 
assessments,  and  other  assessments,  and  any  and  all  taxes  creating  a  lien 
upon  real  and  personal  property:  provided,  further,  that  all  executions, 
levy  and  sale  costs  shall  be  the  sum  of  one  ($1.00)   dollar,  and  actual  ad- 
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vertising  costs. 

1932  Code,  §  7470;  Civ.  C.  '22,  §  4585;  Civ.  C.  '12,  §  2937;  1908  (25)  1053;  1915  (29) 
71;  1916  (29)  736;  1918  (30)  851;  1919  (31)  273;  1927  (35)  76;  1929  (36)  194;  1933  (38) 
129,  173. 

See  section   2569  and  note  thereto.  to  penalty,  as  provided  by  law,  did  not 

As  to  constitutionality  of  this  section,  authorize  the  imposition  of  any  penalty, 

as    it    formerly    stood,    see   Robinson   v.  Home  Building  &  Loan  Ass'n.  v.  City  of 

Columbia,  116  S.  C.  193,  107  S.  E.  476.  Spartanburg,  185  S.  C.  353;  194  S.  E.  143. 

Cities  of  over  5,000  inhabitants  are  This  section  permitted  council  to  im- 
governed  by  statute  which  places  no  pose  a  penalty  by  whatever  method  it 
limitation  as  to  amount  of  levy  as  au-  desired  without  any  publication.  Home 
thority  for  levying  taxes,  and  are  lim-  Building  &  Loan  Ass'n.  v.  City  of  Spar- 
ked thereby  in  extent  of  lien  to  period  tanburg,  185  S.  C.  313;  194  S.  E.  139. 
of  three  years.  Home  Building  &  Loan  The  special  tax  collector  of  the  city 
Ass'n.  v.  City  of  Spartanburg,  185  S.  C.  of  Spartanburg,  charged  with  the  duty 
353;   194  S.  E.   143.  of   collecting   in   city's   behalf   all   delin- 

The  duration  of  lien  for  taxes  in  the  quent    taxes   and    penalties    thereon    by 

city  of  Spartanburg  is  three  years.  Home  defaulting  tax  payers  to  city,  had  capac- 

Building  &  Loan  Ass'n.  v.  City  of  Spar-  itv  to  prosecute  action  against  taxpayer 

tanburg.  185  S.  C.  353;  194  S.  E.  143.  for  past-due   taxes   and   penalties  in   his 

Under  this  section,  an  ordinance  pro-  own   name.   Rothrock.   Special  Tax   Col- 

viding  that  any  person  failing  to  make  lector  v.  Oakman,  195  S.  C.  123.  10  S.  E. 

payment   of  taxes   should   be   subjected  (2d)  345. 

§  7471.     Cities  over  5,000  and  owning  cemeteries  receive  and  accept  money 
maintain  tombs,  burial  lots  and  graves. 

(1)  Authorized. — Any  incorporated  city  in  this  State  having  a  population 
of  more  than  five  thousand  (5,000)  inhabitants,  and  owning  a  cemetery,  is_ 
hereby  authorized  and  empowered  to  receive  by  gift,  device,  bequest  or 
settlement  in  trust  any  sum  or  sums  of  money  from  any  person  or  corpora- 
tion when  same  is  turned  over  to  it  in  trust  to  be  invested,  and  the  annual 
income  to  be  used  in  maintaining,  caring  for  or  keeping  in  repair  any  tomb, 
burial  lot,  grave  or  graves  as  may  be  then  or  thereafter  designated  by  the 
person  creating  such  trust  fund  and  agreed  to  by  any  such  city. 

(2)  Agencies  transfer  funds  to  city. — Any  commission,  committee,  asso- 
ciation, person  or  corporation  now  having,  or  that  may  hereafter  have, 
funds  to  be  used  for  the  maintenance,  care  or  keeping  in  repair  of  any  tomb, 
burial  lot,  grave  or  graves,  in  any  such  cemetery,  may  with  the  consent  of 
any  such  city,  deliver  such  funds  to  said  city  with  a  statement  showing 
the  source  thereof  and  the  designation  of  the  tomb,  burial  lot,  grave  or 
graves,  to  be  maintained,  cared  for  or  kept  in  repair,  and  a  receipt  from 
said  city  shall  operate  as  a  discharge  of  liability  for  the  amount  so  delivered 
in  trust  to  any  such  city. 

(3)  City  by  ordinance  or  resolution  provides  terms  of  acceptance  of  funds 
— accounting. — Any  such  city  desiring  to  avail  itself  of  the  provisions  of 
subsections  1  and  2  hereof  shall  by  ordinance  or  resolution  provide  the 
terms  and  conditions  upon  which  any  such  trust  funds  will  be  received  and 
administered  by  it,  and  any  such  city  shall  not  be  liable  to  account  for  any 
such  trust  funds  so  long  as  such  city  shall  substantially  comply  with  such 
terms  and  conditions. 

(4)  City  contract  for  service. — That  any  such  city  may  contract  with 
any  person  or  corporation  for  the  maintenance,  care  and  keeping  in  repair 
of  any  tomb,  burial  lot  or  grave  in  any  such  cemetery  for  such  considera- 
tion and  upon  such  terms  and  conditions  as  may  be  fixed  by  any  such  city. 

(5)  Application. — This  section  shall  not  affect  any  city  where  its  charter 
or  any  statute  has  already  conferred  upon  it  the  power  and  purpose  of  this 
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section. 

1938  (40)  1662. 

§  7472.  Cilies  of  5,000  and  over  establish  slaughter  pens.— Municipal  cor- 
porations in  this  State  containing  five  thousand  inhabitants  or  more,  may 
establish,  or  permit  or  require  the  establishment  of,  slaughter  pens  without 
and  beyond  their  corporate  limits,  and  may  prescribe  regulations  for  the 
establishment,  maintenance  and  conduct  of  the  same,  and  shall  have  the 
right  to  enforce  all  such  regulations  as  if  the  same  were  established  and 
conducted  within  the  corporate  limits.  The  police  jurisdiction  of  any  mu- 
nicipality that  may  establish,  or  permit  the  establishment  of,  a  slaughter 
pen,  or  slaughter  pens,  shall  extend  to  and  cover  the  same,  and  all  land  and 
property  necessarily  used  in  connection  therewith,  not  exceeding  five  acres, 
for  the  purpose  of  protecting  and  preserving  the  health  of  the  people  in  the 
inspection  and  slaughtering  of  animals  for  food,  and  in  the  protection  and 
use  of  any  such  slaughter  pen  and  grounds  and  of  the  property  therein  or 
thereon,  and  in  the  transportation  of  meats  from  the  pens  to  such  city, 
and  in  preserving  peace  and  order  at  said  pens  and  on  said  grounds. 
1932  Code.  §  7472;  Civ.  C.  '22,  §  4587;  Civ.  C.  '12,  §  2939;  1910  (26)  588. 

§  7473.  Cities  between  5,000  and  10,000  appoint  city  improvement  com- 
mission.— Any  municipal  corporation  in  the  State  of  South  Carolina  of 
more  than  five  thousand  inhabitants  and  less  than  ten  thousand  inhabi- 
tants, which  has  issued  or  is  about  to  issue  coupon  bonds  for  the  purpose  of 
purchasing,  repairing  or  improving  of  city  or  town  hall  or  park  or  grounds 
therefor,  markets  and  guardhouse,  enlarging,  extending  or  establishing 
electric  light  plants  or  other  lights,  or  waterworks  or  sewerage,  or  im- 
provements of  streets  and  sidewalks  or  the  establishing  of  a  gas  plant  or 
system,  or  other  public  improvement  may  by  its  city  council  elect  or  ap- 
point not  less  than  five  or  more  than  seven  citizens  of  such  municipality 
who  shall  be  freeholders  therein,  as  a  city  improvement  commission,  which 
shall  be  known  and  designated  as  the  city  improvement  commission  of 
such  municipal  corporation,  which  shall  continue  as  such  for  a  term  of  two 
years,  and  until  their  successors  are  elected  and  qualified,  or  until  the  im- 
provements proposed  or  contemplated  and  for  which  such  bonds  have  been 
or  about  to  be  issued  are  fully  completed,  as  contemplated  under  the  laws 
and  ordinances  providing  therefor:  provided,  that  any  vacancy  occurring 
in  said  commission  shall  be  filled  by  election  or  appointment  of  such  city 
council,  and  any  number  thereof  may  be  removed  for  cause  by  any  such 
city  council,  and  the  members  of  such  commission,  before  entering  upon 
their  duties,  shall  take  the  same  oaths  required  of  the  members  of  the 
body  electing  or  appointing  them. 

1932  Code,  §  7473;  Civ.  C.  '22,  §  4588;  1920  (31)  893. 

§  7474.  Duties  of  commission — powers — records — use  of  funds — contracts. 
— It  shall  be  the  duty  of  such  city  improvement  commission,  subject  to  the 
approval  of  the  city  council  of  such  municipal  corporation,  to  advertise  for 
bids  for  the  work  to  be  done  and  for  material  to  be  used  therein,  with  the 
right  to  reject  any  and  all  bids  and  to  enter  into  contracts  with  the  lowest 
responsible  bidders  therein,  and  to  secure  competent  persons,  if  deemed 
advisable,  to  superintend  the  construction  thereof  and  council  and  advise 
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in  matters  relating  thereto.  Such  commission  shall  be  vested  with  the 
authority  to  build,  erect,  establish,  repair,  extend,  purchase  or  maintain, 
or  contract  for  the  building,  erecting,  establishing,  repairing,  extending, 
purchasing  or  maintaining  of  streets,  sidewalks,  waterworks,  lighting 
plants,  sewerage  system,  gas  plant  or  system,  fire  department,  city  hall  or 
guardhouse  of  such  city,  or  for  any  or  either  of  such  improvements  as  may 
be  contemplated  or  proposed  at  the  time  of  such  appointment  or  election 
of  said  commission,  subject  to  the  approval  of  city  council,  and  shall  or- 
ganize by  electing  one  of  its  members  as  chairman  thereof  and  a  secretary, 
which  may  be  the  same  person  as  the  clerk  of  such  city  council.  A  perma- 
nent record  shall  be  made  and  kept  by  the  said  commission  of  all  its  pro- 
ceedings, contracts  and  other  matters  done  and  performed  by  it,  including 
an  accurate  plan  of  the  work  done,  showing  the  situation  of  the  sewerage 
pipes,  manholes,  water  flushes  and  all  other  things  relating  thereto  that 
should  be  shown,  and  such  records  shall  be  open  at  all  times  to  the  inspec- 
tion of  any  citizen  of  such  corporation,  and  to  the  city  council  thereof,  and 
shall  be  turned  over  to  such  city  council  as  a  permanent  record  thereof, 
with  all  convenient  speed,  on  the  completion  of  its  works.  No  such  commis- 
sion shall  expend  more  money  than  the  amounts  derived  from  the  sale  or 
sales  of  bonds,  and  such  amounts  must  be  expended  for  the  purposes  for 
which  they  were  authorized,  out  of  funds  other  than  the  funds  derived 
from  the  sale  of  bonds,  and  all  payments  for  materials  furnished,  work  per- 
formed and  work  and  materials  given  out  by  contracts,  shall  be  made  by 
the  treasurer  of  such  city  on  warrants  issued  by  such  commission  and  ap- 
proved by  such  city  council.  No  member  of  any  such  commission  shall  be 
permitted  to  enter  into  any  contract  with  such  commission  for  furnishing 
materials  or  for  the  construction  of  any  work  connected  with  the  im- 
provements contemplated. 

1932  Code,  §  7474;  Civ.  C.  '22,  §  4589;  1920  (31)  893. 


Prevention  of  Fire  Waste  and  Safely  of  Life — Erection  and  Repair  of 

Buildings. 

§  7475.  Chief  of  fire  department — appointment — pay — city  council  act  on 
acts  or  orders  of  chief. — It  shall  be  the  duty  of  the  city  council  or  govern- 
ing body  of  every  city  and  incorporated  town,  where  there  is  no  chief  of 
fire  department,  to  appoint  said  officer  at  once  and  to  see  that  said  officer 
is  reasonably  remunerated  by  said  city  or  town  for  the  services  required  of 
him  by  law.  It  shall  be  the  duty  of  the  insurance  commissioner,  where  said 
governing  body  fails  or  neglects  to  perform  either  of  said  duties,  to  call  it 
to  their  attention,  and,  if  necessary,  bring  the  matter  before  the  proper 
court.  Nothing  herein  shall  prevent  any  person  appointed  hereunder  from 
holding  some  other  position  in  the  government  of  said  city  or  town.  The 
city  council  shall  at  all  times  have  the  right  to  review,  reverse,  modify  or 
affirm  any  action  or  order  given  by  the  inspector. 
1932  Code,  §  7475;  Civ.  C.  '22,  §  4590;  1917  (30)  77. 

See  §§  5271-1  et  seq. 

See  §  7527  for  cities,  §§  7475  thru  7526  applicable. 

§  7476.     Be   inspectors   of   buildings — duties — reports. — The   chiefs  of  fire 
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departments,  hereinbefore  provided  for,  shall  also  be  local  inspectors  of 
buildings  for  the  cities  or  towns  for  which  they  are  appointed,  and  shall 
perform  the  duties  required  herein  and  shall  make  all  reports  required  by 
the  state  law,  or  city  or  town  ordinances,  or  by  the  insurance  commis- 
sioner, and  shall  make  all  inspections  and  perform  such  duties  as  may  be 
required  by  the  said  insurance  commissioner:  provided,  however,  that  any 
city  or  town  may  appoint  and  reasonably  remunerate  a  local  inspector  of 
buildings,  in  which  case  the  chief  of  fire  department  shall  be  relieved  of 
the  duties  herein  imposed. 

1932  Code.  §  7476;  Civ.  C.  '22,  §  4591;  1917  (30)  77. 

§  7477.  Electrical  inspector — duties. — The  city  council  of  any  incorporated 
city  or  town  may,  in  their  discretion,  appoint  an  electrical  inspector  in  ad- 
dition to  the  building  inspector,  and  when  said  electrical  inspector  is  so 
appointed,  he  shall  do  and  perform  all  things  herein  set  out  for  the  building 
inspector  to  do  and  perform  in  regard  to  electrical  wiring  and  certificates 
for  same,  and  in  such  cases  the  building  inspector  shall  be  relieved  of 
such  duties. 

1932  Code,  §  7477;  Civ.  C.  '22,  §  4592;  1917  (30)  77. 

§  7478.     Deputy  building  inspector. — All  duties  imposed  by  §§  7475  through 
7527  upon  the  building  inspector  may  be  performed  by  a  deputy,  duly 
appointed  and  approved  by  the  city  council  or  governing  body  of  the  town. 
1932  Code,  §  7478;  Civ.  C.  '22,  §  4593;  1917  (30)  77. 

§  7479.  Building  permit — inspections — certificate — to  report  to  insurance 
commissioner  neglect  to  secure  permits — removal  of  buildings. — Before  a 
building  is  begun  the  owner  of  the  property  shall  apply  to  the  inspector 
for  a  permit  to  build.  This  permit  shall  be  given  in  writing  and  shall  con- 
tain a  provision  that  the  building  shall  be  constructed  according  to  the 
requirements  of  §§  7475  through  7527.  This  shall  not  prevent  cities  or  towns 
requiring  submission  of  plans  to  the  city  engineer.  As  the  building  pro- 
gresses the  inspector  shall  make  as  many  inspections  as  may  be  necessary 
to  satisfy  him  that  the  building  is  being  constructed  according  to  the  pro- 
visions of  §§  7475  through  7527.  As  soon  as  the  building  is  completed,  the 
owner  shall  notify  the  inspector,  who  shall  proceed  at  once  to  inspect  the 
said  building  and  determine  whether  or  not  the  flues  and  the  building  are 
properly  constructed  in  accordance  with  §§  7475  through  7527.  If  the  build- 
ing meets  the  requirements  of  §§  7475  through  7527,  the  inspector  shall  then 
issue  to  the  owner  of  the  building  a  certificate,  which  shall  state  that  he 
has  complied  with  the  requirements  of  the  article  as  to  that  particular 
building,  giving  description  and  locality  and  street  number,  if  numbered. 
The  inspector  shall  report  to  the  insurance  commissioner  every  person 
neglecting  to  secure  such  permit  and  certificate,  and  also  bring  the  matter 
before  the  mayor,  recorder  of  municipal  court  for  their  attention  and 
action.  No  building  shall  be  moved  until  a  permit  has  been  obtained  from 
the  inspector,  and  such  official  shall  not  issue  such  permit  if  in  his  judg- 
ment the  proposed  new  location  of  the  building  would  seriously  increase 
the  fire  hazard  of  the  surrounding  buildings. 
1932  Code,  §  7479:  Civ.  C.  '22.  §  4594-  1917  (301  77 

§  7480.     Inspection  of  premises — reports  to  insurance  commissioner. — Once 


§  7480  Civil  Code  Page  316 

in  every  three  months  the  inspector,  or  his  deputy,  shall  make  a  personal 
inspection  of  every  building  and  premises  within  the  fire  limits,  and  shall 
especially  inspect  the  basement  and  garret,  and  he  shall  make  such  other 
inspections  as  may  be  required  by  the  insurance  commissioner,  and  shall 
report  to  the  city  council  and  to  the  insurance  commissioner  all  defects 
found  by  him  in  any  building  and  all  dangerous  conditions  on  premises, 
upon  a  blank  furnished  by  the  insurance  commissioner.  The  said  inspector 
shall  notify  the  owner  or  occupant  of  buildings  of  any  defects  and  notify 
them  to  correct  the  same  within  a  reasonable  time. 
1932  Code,  §  7480;  Civ.  C.  '22.  §  4595:  1917  (30)  77. 

§  7481.  General  inspections — right  to  enter — notification  to  owner  of  de- 
fects.— At  least  once  in  each  and  every  year  the  inspector,  or  his  deputy, 
shall  make  a  general  inspection  of  all  buildings  in  the  corporate  limits  and 
ascertain  if  the  provisions  of  this  ordinance  are  complied  with,  and  the 
local  inspector  alone,  or  with  the  insurance  commissioner,  or  his  deputy, 
shall  at  all  times  have  the  right  to  enter  any  dwelling,  store  or  other  build- 
ing and  premises  to  inspect  the  same,  without  molestation  from  any  one. 
It  shall  be  the  duty  of  the  local  inspector  to  notify  the  occupant  and  owner 
of  all  premises  of  any  defects  found  in  this  general  inspection,  and  see  that 
they  are  properly  corrected  and  that  dangerous  inflammable  conditions  on 
premises  are  removed. 
.  1932  Code,  §  7481;  Civ.  C.  '22,  §  4596;  1917  (30)  77. 

§  7482.  Record  to  be  kept  by  inspector. — The  inspector  shall  keep  the 
following  record:  a  book  indexed  and  kept  so  that  it  will  show  readily  by 
reference  all  such  buildings  as  are  approved;  that  is,  name  and  residence  of 
owner,  location  of  building,  how  it  is  or  is  to  be  occupied,  date  of  inspec- 
tion, what  defects  found  and  when  remedied,  and  date  of  building  certifi- 
cate; also  a  record  which  shall  show  the  date  of  every  general  inspection, 
defects  discovered  and  when  remedied;  also  a  record  which  shall  show 
fhe  date,  circumstances  and  origin  of  every  fire  that  occurs,  name  of  owner 
and  occupant  of  the  building  in  which  fire  originates,  the  kind  and  value 
of  property  destroyed  or  damaged;  also  a  record  of  inspection  of  electrical 
wiring  and  certificate  issued. 

1932  Code,  §  7482;  Civ.  C.  '22,  §  4597;  1917  (30)  77. 

Constitutionality. — This  and  the  following  sections  are  constitutional.  Forde  v. 
Owens,  Mayor,  et  al.,  160  S.  C.  168,  158  S.  E.  147. 

§  7483.  Number  and  date  of  reports  by  inspector. — The  inspector  shall 
report  before  the  15th  of  February  of  each  and  every  year  the  number  and 
dates  of  general  and  quarterly  inspections  during  the  year  ending  the  31st 
day  of  December,  upon  blanks  furnished  by  the  insurance  commissioner, 
and  furnish  such  other  information  and  make  such  other  reports  as  shall 
be  called  for  by  the  insurance  commissioner. 
1932  Code,  §  7483;  Civ.  C.  '22,  §  4598;  1917  (30)  77. 

§  7484.  Fees. — For  every  new  building  or  old  building  repaired  or  altered, 
inspected,  the  following  fees  shall  be  charged:  two  dollars  for  each  mer- 
cantile storeroom,  livery  stable  or  building  for  manufacturing  of  one  story, 
and  fifty  cents  per  room:  provided,  the  inspection  fee  shall  in  no  cases  ex- 
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ceed  five  dollars.  Before  issuing  the  building  permit,  the  fees  above  stated 
shall  be  paid  to  the  city  treasurer.  The  building  inspector  shall  be  paid 
adequate  compensation  by  the  city  or  town  for  inspections  made  under  the 
terms  of  §§  7475  through  ~7527. 

1932  Code,  §  7484;  Civ.  C.  '22,  §  4599;  1917  (30)  77. 

§  7485.  Procedure  in  case  of  defective  or  illegal  construction — owner  to 
remedy — appeal. — Whenever  the  inspector  finds  any  defects  in  any  new 
building,  or  finds  that  said  building  is  not  being  constructed  or  has  not 
been  constructed  in  accordance  with  the  provisions  of  this  law,  or  that  an 
old  building,  because  of  its  condition,  is  dangerous  and  likely  to  cause  fire, 
it  shall  be  his  duty  to  notify  the  owner  of  said  building  of  the  defects  or 
the  failure  to  comply  with  this  law,  and  the  said  owner  or  builder  shall 
immediately  remedy  the  defect  and  make  the  said  building  comply  with 
the  law.  The  owner  or  builder  may  appeal  from  the  decision  of  the  in- 
spector to  the  city  council. 

1932  Code,  §  7485;  Civ.  C.  '22,  §  4600;  1917  (30)  77. 

§  7486.  Unsafe  buildings — notice  to  be  affixed — notice  to  owner — altera- 
tions and  repairs  to  be  passed  on  by  inspector. — Every  building  which  shall 
appear  to  the  inspector  to  be  dangerous  to  life  or  limb,  or  because  of  its 
liability  to  fire,  or  by  reason  of  bad  condition  of  walls,  overloaded  floors, 
defective  construction,  decay  or  other  causes,  shall  be  held  to  be  unsafe, 
and  the  inspector  shall  affix  a  notice  of  the  dangerous  character  of  the 
structure  to  a  conspicuous  place  on  the  exterior  wall  of  said  building  and 
shall  give  immediate  notice  to  the  owner  or  agent,  fixing  a  reasonable  time 
under  the  circumstances  for  the  correction  of  the  same.  No  building  now 
or  hereafter  built  shall  be  altered,  repaired  or  moved  until  it  has  been  ex- 
amined and  approved  by  the  inspector  as  being  in  a  good  and  safe  condi- 
tion to  be  altered  as  proposed,  and  the  alteration,  repair  or  change  so  made 
shall  conform  to  the  provisions  of  §§  7475  through  7527. 
1932  Code,  §  7486;  Civ.  C.  '22,  §  4601;  1917  (30)  77. 

§  7487.     Failure  of  inspector  to  do  duty  a  misdemeanor — penalties. — If  the 

inspector  shall  fail  to  perform  the  duties  required  of  him  by  law,  or  shall 
give  a  certificate  of  inspection  without  first  making  the  inspection  required 
by  law,  or  shall  improperly  give  a  certificate  of  inspection,  he  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  exceeding 
fifty  dollars,  or  may  be  discharged  from  office. 
1932  Code,  §  7487;  Civ.  C.  '22,  §  4602;  1917  (30)  77. 

§  7488.  Failure  of  owner  or  builder  to  correct  defects  a  misdemeanor — 
penalties. — If  the  owner  or  builder  erecting  any  new  building,  upon  notice 
from  the  inspector,  shall  fail  or  refuse  to  comply  with  the  terms  of  the 
notice  by  correcting  the  defects  pointed  out  in  such  notice,  as  to  make 
such  building  comply  with  the  law  as  regards  new  buildings,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  exceeding  fifty  dollars. 
Every  twenty  days  during  which  any  defect  in  the  building  is  wilfully 
allowed  to  remain,  after  notice  from  the  inspector,  shall  constitute  a  sepa- 
rate and  distinct  offense. 

1932  Code,  §  7488;  Civ.  C.  '22,  §  4603;  Cr.  C.  '22,  §  299;  1917  (30)  77. 
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§  7489.  Removal  of  notice  a  misdemeanor — penally. — If  any  person  shall 
remove  any  notice  which  has  been  affixed  to  any  building  by  the  inspector 
of  any  city  or  town,  which  notice  shall  state  the  dangerous  character  of 
the  building,  he  shall  be  guilty  of  a  misdemeanor,  and  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars  for  each  offense. 

1932  Code,  §  7489;  Civ.  C.  '22,  §  4604;  Cr.  C.  '22,  §  300;  1917  (30)  77. 

§  7490.  Penalty  where  owner  of  unsafe  building  allows  it  to  remain  un- 
remedied.— If  the  owner  of  any  building  which  has  been  condemned  as 
unsafe  and  dangerous  by  any  local  inspector,  after  being  notified  by  the 
inspector  in  writing  of  the  unsafe  and  dangerous  character  of  such  build- 
ing, shall  permit  the  same  to  stand  or  continue  in  that  condition,  he  shall 
forfeit  and  pay  a  fine  of  not  less  than  five  dollars  nor  more  than  twenty- 
five  dollars  for  each  day  such  building  continues  after  such  notice. 
1932  Code,  §  7490;  Civ.  C.  '22,  §  4605;  Cr.  C.  '22,  §  301;  1917  (30)  77. 

§  7491.     Municipalities  must  pass  fire  limit  ordinances. — The  city  council 
or  governing  body  of  all  incorporated  cities  and  towns  shall  pass  ordi- 
nances establishing  and  defining  fire  limits,  which  shall  include  the  princi- 
pal business  portion  of  the  cities  and  towns. 
1932  Code,  §  7491;  Civ.  C.  '22,  §  4606;  1917  (30)  77. 

§  7492.  How  buildings  in  fire  limits  to  be  constructed. — Every  building 
hereafter  erected  or  enlarged  within  the  fire  limits  shall  be  enclosed  on 
all  sides  with  walls  constructed  wholly  of  stone,  well  burned  brick,  terra 
cotta,  concrete,  or  other  equivalent  incombustible  materials;  and  shall  have 
the  roof,  also  the  roof  top  and  sides  of  all  roof  structures,  including  dormer 
windows,  covered  with  incombustible  material.  All  cornices  shall  be  of 
incombustible  material. 

1932  Code,  §  7492;  Civ.  C.  '22,  §  4607;  1917  (30)  77. 

§  7493.  No  frame  or  wooden  structures  in  fire  limits — roof  to  be  incom- 
bustible— exceptions — no  removals  allowable. — No  frame  or  wood  structure 
shall  hereafter  be  built  within  the  fire  limits  as  given  herein,  or  as  they 
may  hereafter  be  established,  except  the  following,  and  all  roofs  placed 
upon  such  buildings  or  structures  shall  have  an  incombustible  covering: 
(a)  temporary  one-story  frame  buildings  for  the  use  of  builders  (b) 
wooden  fences  not  over  eight  (8)  feet  high.  No  frame  building  shall  be 
moved  from  without  to  within  fire  limits. 
1932  Code,  §  7493;  Civ.  C.  '22,  §  4608;  1917  (30)  77. 

§  7494.     When  damaged  buildings  shall  be  removed — repairs  to  roofs. — 

Any  existing  frame  building  within  the  fire  limits,  which  may  hereafter 
be  damaged  by  fire,  decay  or  otherwise,  to  an  amount  greater  than  one- 
half  of  its  present  value,  exclusive  of  the  foundation,  shall  not  be  repaired 
or  rebuilt,  but  shall  be  removed.  But  all  repairs  to  roofs  shall  be  by  the 
use  of  incombustible  materials. 

1932  Code,  §  7494;  Civ.  C.  '22,  §  4609;  1917  (30)  77. 

§  7495.     Construction  of  certain  extra  hazardous  buildings  in  fire  limits. — 

No  building  shall  hereafter  be  built  for  a  public  garage,  coffee  roaster, 
bakery,  dry  cleaning  establishment  or  steam  laundry  within  the  fire  limits, 
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unless  it  be  of  slow-burning  construction  with  exterior  walls  and  roof  of 
incombustible  material. 

1932  Code,  §  7495;  Civ.  C.  '22,  §  4610;  1917  (30)  77. 

§  7496.  Height  of  buildings  in  fire  limits — floor  area. — No  building  here- 
after erected  or  altered  shall  exceed  four  stories  or  fifty-five  (55)  feet  in 
height,  unless  it  be  of  fireproof  construction,  when  it  shall  not  exceed  fif- 
teen stories  or  one  hundred  and  ninety  (190)  feet.  Except  as  specified  in 
section  7493,  no  building  hereafter  erected  having  walls  of  hollow  terra 
cotta  or  concrete  blocks  shall  exceed  three  stories  or  forty  (40)  feet  in 
height.  The  floor  area  between  fire  walls  of  non-fireproof  buildings  shall 
not  exceed  the  following:  When  fronting  on  one  street,  5,000  square  feet; 
when  fronting  on  two  streets,  6,000  square  feet,  and  when  fronting  on 
three  streets,  7,500  square  feet.  These  area  limits  may  be  increased  under 
the  following  conditions  as  indicated:  For  non-fireproof  buildings,  fully 
equipped  with  approved  automatic  sprinklers,  50  per  cent.  For  fire-proof 
buildings,  not  exceeding  125  feet  in  height,  50  per  cent.  For  fireproof  build- 
ings, not  exceeding  125  feet  in  height,  fully  equipped  with  approved  auto- 
matic sprinklers,  100  per  cent:  provided,  that  the  limitations  as  to  the 
height  of  buildings  of  fireproof  construction  in  the  city  of  Greenville  shall 
be  seventeen  stories  or  two  hundred  (200)  feet. 

1932  Code,  §  7496;  Civ.  C.  '22,  §  4611;  1917  (30)  77;  1921  (32)  101. 

§  7497.  Schedule  of  dimensions  for  walls — when  and  how  thickness  in 
walls  may  be  decreased. — The  walls  of  the  warehouses,  stores,  factories, 
livery  stables,  hotels  or  other  brick  or  stone  buildings  for  business  pur- 
poses in  cities  or  towns  where  this  ordinance  applies,  except  fireproof 
buildings,  where  the  framework  is  of  steel,  shall  conform  to  the  follow- 
ing schedules: 

Minimum  Thickness  in  Inches  of  Wall 
Height  of  Building  1st  2d  3d  4th  5th 

One-story  building  13 

Two-story  building  17  13 

Three-story  building  17  17  13 

Four-story  building  22  17  17  13 

Five-story  building  26  22  17  17  13 

The  walls  of  dwelling  houses,  apartment  houses  and  tenements,  no  part 
of  which  are  to  be  used  for  stores,  shops,  factories,  warehouses,  hotels  or 
other  business  purposes,  except  fireproof  buildings  where  the  structural 
frame  is  of  steel  or  reinforced  concrete,  shall  conform  to  the  following 
schedule: 
Height  of  Building  1st  2d  3d  4th  5th 

One-story  building  12" 

Two-story  building  12"  12" 

Three-story  building  __  12"  12"  12" 

Four-story  building 16"  12"  12"  12" 

Five-story  building 16"  16"  12"  12"  12" 

The  walls  of  all  brick  or  stone  buildings  over  five  stories  high  shall  be 
thirteen  inches  thick  for  the  top  story  and  increasing  four  inches  in  thick- 
ness for  each  story  below  to  the  ground,  the  increased  thickness  of  each 
story  to  be  utilized  for  beam  and  girder  ledges.  All  top  story  walls  must 
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extend  through  and  eighteen  inches  above  the  roof  in  parapets  not  less 
than  thirteen  inches  thick  and  coped  with  terra  cotta,  stone,  cast  iron  or 
cement.  Upon  written  application,  approved  by  the  inspector,  the  insurance 
commissioner  may,  where  he  deems  it  advisable,  allow  decreased  thickness 
in  walls  of  concrete,  or  in  the  brick  walls  where  such  thickness  is  com- 
pensated for  by  pilasters.  The  roof  of  all  buildings  named  in  this  section 
shall  be  of  metal,  slate  or  tile  or  gravel  or  other  standard  fireproof  roofing. 
Reinforced  stone  or  gravel  concrete  walls,  with  the  steel  reinforcement 
running  both  horizontally  and  vertically  and  weighing  not  less  than  one- 
half  pound  per  square  foot  of  wall,  may  have  a  thickness  four  (4)  inches 
less  than  that  prescribed  for  brick  walls. 

1932  Code,  §  7497;  Civ.  C.  '22,  §  4612;  1917  (30)  77;  1921  (32)  221. 

§  7498.  Specifications  as  to  foundations. — In  all  buildings  mentioned  in 
the  preceding  section  there  shall  be  prepared  a  proper  and  substantial 
foundation,  and  no  foundation  shall  be  less  than  one  foot  below  the  ex- 
posed surface  of  the  ground,  and  no  foundation  shall  rest  on  any  filling  or 
made  ground,  and  the  breadth  of  the  foundation  of  the  several  parts  of 
any  building  shall  be  proportioned  so  that,  as  near  as  practicable,  the 
pressure  shall  be  equal  on  each  square  foot  of  the  foundation,  and  cement 
mortar  shall  be  used  in  the  masonry  of  all  foundations  exposed  to  dampness. 
1932  Code,  §  7498;  Civ.  C.  '22,  §  4613;  1917  (30)  77. 

§  7499.     Specifications  as  to  openings  in  walls — standard  fire  doors,  etc. — 

No  opening  in  any  interior  masonry  wall  shall  exceed  8  feet  by  10  feet.  If 
the  opening  be  in  a  party  or  fire  wall,  it  shall  have  a  standard  automatic 
fire  door  on  each  side  of  the  wall.  If  an  opening  in  a  fire  wall  is  made  to 
serve  as  an  emergency  exit,  it  shall  not  exceed  48  square  feet  in  area,  and 
a  self-closing  fire  door  shall  be  substituted  for  one  of  the  automatic  fire 
doors.  The  total  openings  in  a  fire  wall  shall  not  exceed  25  per  cent,  in 
lineal  length  of  the  wall.  Every  building  within  the  fire  limits,  except 
churches,  dwellings,  tenement  houses,  dormitories  and  lodging  houses,  shall 
have  standard  fire  doors,  shutters,  or  wired  glass  in  incombustible  frames 
and  sash  on  every  exterior  opening  above  the  first  story,  except  when 
fronting  on  a  street  not  less  than  35  feet  wide,  or  where  no  other  building 
is  within  35  feet  of  such  opening.  The  wall  of  a  building  in  the  same  plane 
as  that  in  which  the  opening  is  situated,  shall  not  be  considered  as  coming 
within  the  intent  of  this  rule.  All  openings  in  the  side  and  rear  walls  of 
the  first  story,  except  show  windows,  shall  be  protected  as  prescribed  in 
this  section  when  within  35  feet  of  another  building.  All  windows,  more 
than  75  feet  above  the  curb,  shall  have  incombustible  frames  and  sash 
glazed  with  wired  glass.  Occupants  of  buildings  shall  close  all  exterior  and 
interior  fire  doors,  shutters  and  windows  at  the  close  of  business  of  each  day. 
1932  Code,  §  7499;  Civ.  C.  '22,  §  4614;  1917  (30)  77. 

§  7500.  Buildings  to  have  standpipes — connections  to  be  free. — All  busi- 
ness buildings  hereafter  erected,  being  more  than  fifty-six  (56)  feet  high, 
covering  an  area  of  more  than  five  thousand  superficial  feet,  also  all  build- 
ings exceeding  eighty  (80)  feet  in  height,  shall  have  a  four-inch  or  larger 
metallic  standpipe  within  or  near  the  front  wall,  extending  above  the  roof 
and  arranged  so  that  engine  hose  can  be  attached  from  the  street,  such 
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riser  to  have  two  and  one-half  inch  hose  coupling  on  each  floor.  The  in- 
spector may,  with  the  approval  of  the  insurance  commissioner,  allow  two 
or  more  standpipes  of  smaller  size  and  proper  hose  couplings,  provided 
they  are  of  such  sizes  and  number  as  to  be  at  least  equivalent  in  service 
to  the  large  standpipe  required.  All  hose  couplings  shall  conform  to  the 
size  and  pattern  adopted  by  the  fire  department:  provided,  that  free  con- 
nection and  service  with  the  city  water  mains  shall  be  furnished  by  the 
municipal  authorities. 

1932  Code,  §  7500;  Civ.  C.  '22,  §  4615;  1917  (30)  77. 

§  7501.  Specifications  as  to  joists  and  timbers. — The  end  of  joists  or  beams 
entering  a  brick  wall  shall  be  cut  not  less  than  three-inch  bevel,  so  as  not 
to  disturb  the  brickwork  by  any  deflection  or  breaking  of  the  joists  or 
beams.  All  such  joists  or  timbers  entering  a  party  or  division  wall  from 
opposite  sides  shall  have  at  least  four  inches  of  solid  brickwork  between 
the  ends  of  such  timbers  or  joists. 

1932  Code,  §  7501;  Civ.  C.  '22,  §  4616;  1917  (30)  77. 

§  7502.     Specifications  as  to  structures  around  chimneys,  fireplaces,  etc. — 

No  wooden  beams  or  joists  shall  be  placed  within  two  inches  of  the  outside 
face  of  a  chimney  or  flue,  whether  the  same  be  for  smoke,  air  or  any  other 
purpose.  No  woodwork  shall  be  within  four  inches  of  the  back  wall  of  any 
fire  place.  All  spaces  between  the  chimney  and  the  wooden  beams  shall  be 
solidly  filled  with  mortar,  mineral  wool  or  other  incombustible  material. 
The  header  beam,  carrying  the  tail  beams  of  a  floor,  and  supporting  the 
timber  arch  in  front  of  a  fireplace,  shall  be  not  less  than  20  inches  from 
the  chimney  breast.  No  wooden  furring  or  studding  shall  be  placed  against 
any  chimney;  the  plastering  shall  be  directly  on  the  masonry  or  on  metal 
lathing.  Woodwork  fastened  to  plaster  which  is  against  the  masonry  of  a 
chimney,  shall  have  a  layer  of  asbestos  board  at  least  one-eighth  inch  thick 
placed  between  the  woodwork  and  the  plaster. 
1932  Code,  §  7502;  Civ.  C.  '22,  §  4617;  1917  (30)  77. 

§  7503.     Regulations  as  to  construction  of   fireplaces  and  chimneys. — All 

fireplaces  and  chimneys  in  stone  or  brick  walls  in  any  building  hereafter 
erected,  and  any  chimneys  or  flues  hereafter  altered  or  repaired,  shall 
have  the  joints  struck  smooth  on  the  inside,  and  the  firebacks  of  all  fire- 
places hereafter  erected  shall  be  not  less  than  eight  inches  in  thickness  of 
solid  masonry,  the  chimney  walls  to  be  not  less  than  four  inches  thick,  the 
top  of  the  chimney  to  extend  not  less  than  five  feet  above  the  roof  for  flat 
roofs  and  two  feet  above  the  ridge  of  any  pitched  roof.  No  woodwork  or 
timber  shall  be  placed  under  any  fireplace  or  under  the  brickwork  of  any 
chimney.  All  floor  beams,  joists  and  headers  shall  be  kept  at  least  two 
inches  clear  of  any  wall  enclosing  a  fire  flue  or  chimney  breast. 
1932  Code,  §  7503;  Civ.  C.  '22,  §  4618;  1917  (30)  77. 

§  7504.  Further  regulations  as  to  chimneys. — No  chimney  shall  be  started 
or  built  upon  a  beam  or  wood  or  floor,  the  brick  work  in  all  cases  to  start 
from  the  ground  with  proper  foundation.  In  no  case  shall  a  chimney  be  cor- 
beled out  more  than  three  inches  from  the  wall,  and  in  all  cases  corbeling 
shall  consist  of  at  least  five  courses  of  brick,  the  corbeling  to  start  at  least 

IY.-S.C.-ll 
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three  feet  below  the  bottom  of,  the  flue. 

1932  Code,  §  7504;  Civ.  C.  '22,  §  4619;  1917  (30)  77. 

§  7505.  Construction  of  flues. — All  flues  shall  extend  at  least  three  feet 
above  the  roof  and  always  above  the  comb  of  the  roof,  and  shall  be  coped 
with  well-burnt  terra  cotta,  stone,  cast-iron  or  cement.  In  all  buildings 
hereafter  erected,  the  stone  or  brickwork  of  all  flues  and  the  chimney  shafts 
of  all  furnaces,  boilers,  bakers'  ovens,  large  cooking  ranges  and  laundry 
stoves,  and  all  flues  used  for  similar  purposes  shall  be  at  least  eight  inches 
in  thickness,  with  the  exception  of  smoke  flues,  which  are  lined  with  fire- 
clay lining  or  cast-iron.  These  may  be  four  inches  in  thickness,  but  this 
shall  not  apply  to  metal  stacks  or  boiler  houses,  where  properly  constructed 
and  arranged  at  a  safe  distance  from  wood  or  other  inflammable  material. 
All  buildings  hereafter  erected  shall  have  smoke  flues  constructed,  either 
in  walls  of  eight  inches  thickness,  or  with  smoke  flues  lined  with  cast-iron 
or  fire-clay  lining,  the  walls  of  which  may  be  four  inches  in  thickness,  the 
lining  to  commence  at  the  bottom  of  the  flue  or  at  the  throat  of  the  fire- 
place and  be  carried  up  continuously  the  entire  height  of  the  flue.  All  joints 
shall  be  closely  fitted  and  the  lining  shall  be  built  in  as  the  flue  or  flues 
are  carried  up.  All  chimneys  which  shall  be  dangerous  in  any  manner 
whatever  shall  be  repaired  and  made  safe,  or  taken  down. 
1932  Code,  §  7505;  Civ.  C.  '22,  §  4620;  1917  (30)  77. 

§  7506.  Specifications  as  to  hanging  flues. — Hanging  flues  (that  is,  for 
the  reception  of  stovepipes  built  otherwise  than  from  the  ground)  shall  be 
allowed  only  when  built  according  to  the  following  specifications:  the  flue 
shall  be  built  four  inches  thick,  of  the  best  hard  brick,  laid  on  flat  side, 
never  on  edge,  extending  at  least  three  feet  above  the  roof  and  always 
above  the  comb  of  the  roof,  lined  on  the  inside  with  cast-iron  or  fire-clay 
flue  lining  from  the  bottom  of  the  flue  to  the  extreme  height  of  the  flue, 
and  ends  of  all  such  lining  pipes  being  made  to  fit  close  together  and  the 
lining  pipe  being  built  in  as  the  flue  is  carried  up.  If  the  flue  starts  at  the 
ceiling  and  receives  the  stovepipe  vertically,  it  shall  be  hung  on  iron  stir- 
rups, bent  to  come  flush  with  the  bottom  of  ceiling  joints.  All  flues  shall 
have  a  proper  and  sufficient  support  at  their  base,  and  in  no  case  shall 
they  be  supported  even  partially  by  contact  in  passing  through  partitions, 
ceilings  or  roofs.  Flues  not  lined  as  above  shall  be  built  from  the  ground 
eight  inches  thick,  of  the  best  hard  brick,  with  the  joints  struck  smooth  on 
the  inside.  The  flues  of  every  building  shall  be  properly  cleaned  and  all 
rubbish  removed  and  the  flues  left  smooth  on  the  inside  upon  the  com- 
pletion of  the  building. 

1932  Code,  §  7506;  Civ.  C.  '22,  §  4621;  1917  (30)  77. 

§  7507.  Regulations  as  to  stovepipe  construction — procedure  where  chim- 
ney flue,  or  heating  apparatus,  endangers  premises — penalty  where  owner 
fails  to  remedy  defect. — No  stovepipe  shall  pass  through  any  roof  window 
or  weatherboarding,  and  no  stovepipe  in  any  building  with  wood  or  com- 
bustible floors,  ceilings  or  partitions,  shall  enter  any  flue  unless  such  pipe 
shall  be  at  least  twelve  inches  from  such  floors,  ceilings  or  partitions,  un- 
less same  is  properly  protected  by  metal  shield,  in  which  case  the  distance 
shall  not  be  less  than  six  inches.  In  all  cases  where  stovepipes  pass  through 
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wooden  partitions  of  any  kind,  or  other  woodwork,  they  shall  be  guarded 
by  either  a  double  collar  of  metal,  with  at  least  three  inches  air  space  and 
holes  for  ventilation,  or  by  a  soapstone  or  burnt-clay  ring  not  less  than  one 
inch  in  thickness  extending  through  the  partition  or  other  woodwork.  If  any 
chimney,  flue  or  heating  apparatus  on  any  premises  shall,  in  the  opinion  of 
the  inspector,  endanger  the  premises,  the  inspector  shall  at  once  notify  in 
writing  the  owner  or  agent  of  said  premises.  If  such  owner  or  agent  or 
occupant  fails,  for  a  period  of  five  days  after  the  service  of  said  notice  upon 
him.  to  make  such  chimney,  flue  or  heating  apparatus  safe,  he  shall  be 
liable  to  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars  for 
each  day  that  the  condition  remains  uncorrected. 
1932  Code,  §  7507;  Civ.  C.  '22,  §  4622;  1917  (30)  77. 

§  7508.     Foundry  chimneys. — Iron  cupola  or  other  chimneys  of  foundries, 
shall  extend  at  least  ten  feet  above  the  highest  point  of  any  roof  within  a 
radius  of  fifty  feet  of  such  cupola  or  chimney. 
1932  Code,  if  7508;  Civ.  C.  '22,  §  4623;  1917  (30)  77. 

§  7509.  Construction  of  steam  pipes. — No  steam  pipes  shall  be  placed  with- 
in two  inches  of  any  timber  or  woodwork  unless  the  timber  or  woodwork 
is  protected  by  a  metal  shield;  then,  the'distance  shall  not  be  less  than  one 
inch.  All  steam  pipes  passing  through  floors  and  ceilings  or  laths  and  plas- 
tered partitions  shall  be  protected  by  a  metal  tube  one  inch  larger  in 
diameter  than  the  pipe,  and  the  space  shall  be  filled  in  with  mineral  wool, 
asbestos  or  other  incombustible  material. 

1932  Code.  §  7509;  Civ.  C.  '22,  §  4624;  1917  (30)  77. 

§  7510.  Construction  of  heater  pipes — hot  air  furnace  to  have  certain  reg- 
ister— cold  air  ducts. — All  heater  pipes  from  hot  air  furnaces,  where  passing 
through  combustible  partitions  or  floors,  must  be  doubled  in  tin  pipes  with 
at  least  one  inch  air  space  between  them.  Horizontal  hot  air  pipes  leading 
from  furnace  shall  not  be  less  than  six  (6)  inches  from  any  woodwork, 
unless  the  woodwork  be  covered  with  loose  fitting  tin,  or  the  pipe  be  cov- 
ered with  at  least  half  inch  of  corrugated  asbestos,  in  which  latter  cases 
the  distance  from  the  woodwork  may  be  reduced  to  not  less  than  three  (3) 
inches.  No  hot  air  pipe  shall  be  placed  in  a  wooden  stud  partition,  or  any 
wooden  enclosure,  unless  it  be  at  least  eight  (8)  feet  horizontal  distance 
from  the  furnace.  Hot  air  pipes  contained  in  combustible  partitions  shall 
be  placed  inside  another  pipe  arranged  to  maintain  half  inch  air  space  be- 
tween the  two  on  all  sides,  or  be  securely  covered  with  half  inch  of  corru- 
gated asbestos.  Neither  the  outer  pipe  nor  the  covering  shall  be  within  one 
inch  of  wooden  studding,  and  no  wooden  lath  shall  be  used  to  cover  the 
portion  of  the  partition  in  which  the  hot  air  pipe  is  located.  Hot  air  pipes 
in  closets  shall  be  double,  with  a  space  of  at  least  one  inch  between  them 
on  all  sides.  Every  hot  air  furnace  shall  have  at  least  one  register  without 
valve  or  louvres.  A  register  box  placed  in  the  floor  over  a  portable  furnace 
shall  have  an  open  space  around  it  of  not  less  than  four  inches  on  all  sides, 
and  be  supported  by  an  incombustible  border.  Hot  air  registers  placed  in 
any  woodwork  or  combustible  floors  shall  be  surrounded  with  borders  of 
incombustible  material,  not  less  than  two  inches  wide,  securely  set  in 
place.  The  register  boxes  shall  be  of  metal,  and  be  double;  the  distance 
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between  the  two  shall  be  not  less  than  one  inch;  or  they  may  be  single,  if 
covered  with  asbestos,  not  less  than  one-eighth  inch  in  thickness,  and  if 
all  woodwork  within  two  inches  be  covered  with  tin.  Cold  air  ducts  for 
hot  air  furnaces  shall  be  made  of  incombustible  material. 
1932  Code,  §  7510;  Civ.  C.  '22,  §  4625;  1917  (30)  77. 

§  7511.     Regulations  as  to  ranges — protection  of  combustible  floors. — No 

kitchen  range  or  stove  in  any  building  shall  be  placed  less  than  three  feet 
from  any  woodwork  or  wooden  lath  and  plaster  partition,  unless  the  wood- 
work or  partition  is  properly  protected  by  metal  shields,  in  which  case  the 
distance  shall  be  not  less  than  eighteen  inches.  Metal  shields  shall  be 
loosely  attached,  thus  preserving  an  air  space  behind  them.  Hotel  and 
restaurant  ranges  shall  be  provided  with  a  metal  hood,  placed  at  least 
nine  inches  below  any  wooden  lath  and  plaster  or  wooden  ceiling,  and 
have  an  individual  pipe  outlet  connected  with  a  good,  thick  flue.  The  pipe 
shall  be  protected  by  at  least  one  inch  of  asbestos  covering,  or  its  equivalent. 

Combustible  floors  under  coal  ranges  and  similar  appliances  without  legs, 
such  as  mentioned  in  section  7512,  in  which  hot  fires  are  maintained,  shall 
be  protected  by  a  sheet  of  metal,  or  a  one-eighth  inch  layer  of  asbestos 
building  lumber,  which  shall  be  covered  with  not  less  than  four  inches  of 
masonry  set  in  cement  mortar.  Such  masonry  shall  consist  of  one  course 
of  four-inch  hollow  terra  cotta,  at  least  one  of  which  shall  be  hollowed  and 
be  laid  to  preserve  a  free  circulation  of  air  throughout  the  whole  course. 
Concrete  may  be  substituted  for  a  course  of  solid  brick  if  desired.  The 
masonry  work  shall  be  covered  by  sheet  metal  of  not  less  than  No.  26 
gauge,  so  arranged  as  not  to  obstruct  the  ventilating  passages  beneath. 
Such  hearths  shall  extend  at  least  twenty-four  inches  in  front  and  twelve 
inches  on  the  sides  and  back  of  the  range  or  similar  heating  appliance.  All 
coal  stoves  or  ranges,  with  legs,  shall  be  set  on  incombustible  material, 
which  shall  extend  at  least  twelve  inches  in  front. 

1932  Code,  §  7511;  Civ.  C.  '22,  §  4626;  1917  (30)  77. 

§  7512.  Protection  of  woodwork  near  boilers,  furnaces,  etc. — Any  wood- 
work, wooden  lath  and  plaster  partition  or  ceiling  within  four  feet  of  the 
sides  or  back,  or  six  feet  from  the  front  of  any  heating  boiler,  furnace, 
bakery  oven,  coffee  roaster,  fire  heated  candy  kettle,  laundry  stove,  or 
other  similar  appliance,  shall  be  covered  with  metal  to  a  height  of  at  least 
four  feet  above  the  floor.  This  covering  shall  extend  the  full  length  of  the 
boiler,  furnace,  or  heating  appliance,  and  to  at  least  five  feet  in  front  of  it. 
Metal  shields  shall  be  loosely  attached,  thus  preserving  an  air  space  behind 
them.  In  no  case  shall  such  combustible  construction  be  permitted  within 
two  feet  of  the  sides  or  back  of  the  heating  appliance,  or  five  feet  in  front 
of  same.  No  furnace,  boiler,  range  or  other  heating  appliance  shall  be  placed 
against  a  wall  furred  with  wood.  Heating  boilers  shall  be  encased  on  sides 
and  top  by  an  incombustible  protective  covering  not  less  than  one  and  one- 
half  inches  thick. 

1932  Code,  §  7512;  Civ.  C.  '22,  §  4627;  1917  (30)  77. 

§  7513.  Regulations  as  to  gas,  gasoline,  oil  or  charcoal  stoves  or  healing 
devices. — All  gas,  gasoline,  oil  or  charcoal  burning  stoves  or  heating  devices 
shall  be  placed  on  iron  stands  at  least  six  inches  above  combustible  sup- 
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ports,  unless  the  burners  are  at  least  five  inches  above  the  base,  with  metal 
guard  placed  four  inches  below  the  burners.  No  open  flame  heating  or  light- 
ing device  shall  be  used  in  any  room  where  gasoline  or  other  volatile  in- 
flammable fluids  are  stored  or  handled. 

1932  Code,  §  7513;  Civ.  C.  '22,  §  4628;  1917  (30)  77. 

5  7514.     Regulations  as  to  gas  connections. — Gas  connections  to  stoves  and 
similar  heating  devices  and  lighting  devices  shall  be  made  by  rigid  metal 
pipes.  For  small  portable  gas  heating  devices,  flexible  metal  or  rubber  tub- 
ing may  be  used,  when  there  is  no  valve  or  other  shut-off  on  the  device. 
1932  Code,  §  7514;  Civ.  C.  '22,  §  4629;  1917  (30)  77. 

§  7515.  Electrical  wiring  or  lighting — inspection  of  wiring — by  whom 
made — permit  for  alterations. — The  electrical  wiring  of  houses  or  buildings 
for  lighting  or  other  purposes  shall  conform  to  the  regulations  prescribed 
by  the  organization  known  as  the  national  board  of  fire  underwriters.  It 
shall  be  unlawful  for  any  person,  firm  or  corporation  controlling  same  to 
allow  any  electrical  current  for  lighting  or  other  purposes  to  be  turned  on 
in  any  building  without  first  having  had  an  inspection  of  the  wiring  made 
and  a  certificate  of  the  same  issued  by  the  inspector.  Such  inspection  shall 
be  made  by  the  city  electrician,  who  shall  certify  the  same  to  the  inspector 
in  writing,  who  may,  thereupon,  issue  the  certificate.  No  alterations  shall 
be  made  in  the  wiring  of  any  building  unless  a  certificate  shall  be  obtained 
from  the  inspector  approving  the  same. 

1932  Code,  §  7515;  Civ.  C.  '22,  §  4630;  1917  (30)  77. 

§  7516.  Regulations  as  to  stair  and  elevator  shafts  and  partitions — door 
openings. — In  all  buildings  hereafter  erected,  except  private  dwellings, 
which  are  used  above  the  first  floor  for  business  purposes  or  for  public 
assemblages,  or  for  any  purpose  whatever  if  over  three  stories  high,  the 
stair  shafts  shall  be  separately  and  continuously  enclosed  by  incombustible 
partitions,  unless  such  buildings  are  provided  with  outside  fire  escapes. 
Elevator  shafts  in  all  buildings  hereafter  erected  shall  be  enclosed  in  the 
same  manner.  The  partitions  shall  be  constructed  of  brick  or  other  fire 
resistive  material,  approved  by  the  inspector  or  other  designated  official, 
and  all  mortar  used  in  the  construction  shall  be  cement  mortar.  No  such 
hollow  partition  shall  be  less  than  six  inches  thick;  no  brick  partition  less 
than  eight  inches  thick,  and  no  other  solid  partition  less  than  four  inches 
thick.  Except  as  herein  stated,  the  stair,  elevator  or  hoistway  shafts  in  all 
existing  buildings  over  two  stories  high,  of  the  class  described  in  this 
section,  shall  be  separately  enclosed  by  incombustible  partitions  as  above 
specified,  or  the  shafts  may  be  enclosed  by  approved  hollow  or  solid  parti- 
tion blocks  not  less  than  three  inches  thick,  set  in  Portland  cement  mortar; 
or  by  four-inch  stud  partitions  covered  on  each  side  with  not  less  than 
three-quarter  inch  of  Portland  cement  plaster  on  metal  lath,  or  by  two- 
inch  solid  metal  lath  and  Portland  cement  plaster  partitions.  The  metal 
frame  work  of  such  partitions  shall  be  securely  fastened  to  both  floor  and 
ceiling.  All  lath  used  for  such  partitions  shall  be  of  galvanized  steel,  weigh- 
ing not  less  than  fifty-four  ounces  per  square  yard.  Wire  lath  shall  not  be 
less  than  No.  20  gauge,  and  sheet  metal  lath  not  less  than  No.  24  gauge.  All 
such  partitions  erected  in  existing  buildings  shall  be  firestopped  with  in- 
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combustible  material  the  full  depth  of  the  floor  beams  at  each  floor  level. 
All  door  openings  in  stair  and  elevator  enclosures  shall  be  protected  by 
fire  doors  mounted  with  wrought  iron  or  steel  hardware,  and  shall  be 
securely  attached  to  the  wall  or  partition,  or  to  substantial  incombustible 
frames  anchored  thereto.  If  glass  panels  be  used  in  such  doors,  they  shall 
be  of  wired  glass  not  exceeding  720  square  inches  in  area.  Interior  shaft 
windows  shall  not  be  permitted.  Doors  opening  into  stairway  shafts  shall 
swing  in  the  direction  of  exit  travel;  shall  be  self-closing,  and  shall  be  at 
least  36  inches  wide.  The  enclosure  walls  for  all  elevator  shafts  shall  extend 
at  least  three  feet  above  the  roof,  and  at  least  three-fourths  of  area  shall 
be  covered  with  a  skylight  constructed  as  specified  in  section  7517.  If  in 
the  opinion  of  the  inspector,  or  other  designated  official,  it  is  necessary  to 
preserve  an  open  elevator  or  hoistway  in  an  existing  building,  the  floor 
opening  through  which  it  passes  shall  be  equipped  with  automatically  clos- 
ing trap  doors  not  less  than  one  and  one-half  inches  thick,  made  of  two 
thicknesses  of  matched  boards,  covered  on  the  under  side  with  tin;  the 
trap  doors,  when  closed,  shall  extend  beyond  the  openings  on  all  sides. 
Such  trap  doors  shall  be  protected  by  a  substantial  guard  or  gate,  which 
shall  be  kept  closed  at  all  times,  except  when  in  actual  use. 
1932  Code,  §  7516;  Civ.  C.  '22,  §  4631;  1917  (30)  77. 

§  7517.  Construction  of  certain  skylights. — Where  a  stairway,  elevator,  or 
dumb-waiter  shaft  extends  through  the  roof  and  is  covered  with  skylight, 
the  skylight  shall  be  constructed  with  incombustible  frame  and  sash,  glazed 
with  ordinary  thin  glass,  and  shall  be  protected  by  a  galvanized  steel  wire 
screen  with  a  mesh  not  exceeding  one  inch,  and  the  wire  not  smaller  than 
No.  12  gauge.  The  screen  shall  have  metal  supports  and  shall  be  placed  not 
less  than  six  inches  above  the  skylight.  Instead  of  a  skylight,  a  window 
may  be  placed  in  the  side  of  the  shaft  above  the  roof  which  is  furthest 
removed  from  a  property  line.  The  window  shall  have  incombustible  frame 
and  sash  and  be  glazed  with  thin  glass. 

1932  Code,  §  7517;  Civ.  C.  '22,  §  4632;  1917  (30)  77. 

§  7518.  Construction  of  interior  light  or  vent  shafts. — In  every  building 
hereafter  erected  or  altered,  except  frame  buildings,  all  walls  or  partitions 
forming  interior  light  or  vent  shafts  shall  be  built  in  accordance  with  the 
requirements  for  stair  and  elevator  shafts  in  new  buildings  as  specified  in 
section  7516.  The  walls  of  dumb-waiter  shafts,  except  those  in  dwellings 
which  extend  only  one  story  above  the  basement  or  cellar,  shall  be  of  fire- 
resistive  construction,  and  shall  be  not  less  than  three  inches  thick,  if  con- 
structed of  brick,  hollow  or  solid  blocks,  or  of  steel  studding  and  metal 
lath  with  three-quarter-inch  of  Portland  cement  plaster  on  each  side,  or 
a  two-inch  solid  metal  lath  and  Portland  cement  plaster  wall  may  be  per- 
mitted, if  securely  anchored  at  each  floor.  The  material  and  method  of 
construction  to  be  as  specified  for  stair  and  elevator  shafts  in  existing  build- 
ings in  section  7516.  In  frame  buildings,  outside  the  fire  limits,  the  enclosure 
partitions  of  all  such  shafts  may  be  constructed  as  provided  in  section  7516 
for  stair  and  elevator  shafts  in  existing  buildings.  Where  a  dumb-waiter 
shaft  does  not  extend  through  the  roof,  the  top  of  the  shaft  shall  be  of  fire- 
resistive  construction  of  the  same  thickness  as  the  walls  of  the  shaft.  All 
openings  in  dumb-waiter  shafts  shall  be  protected  by  fire  doors  mounted 
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in  incombustible  frames  securely  anchored  to  the  walls.  The  walls  of  all 
light  and  vent  shafts  hereafter  erected  shall  extend  not  less  than  three 
feet  above  the  roof  level,  except  that  when  a  shaft  is  covered  by  an  incom- 
bustible ventilating  skylight  the  walls  need  not  extend  more  than  two  feet 
above  the  roof.  Masonry  walls  shall  be  properly  coped.  When  metal  louvres 
are  used  for  ventilating  purposes,  the  louvres  or  slats  shall  be  riveted  to 
the  metal  frame. 

1932  Code,  §  7518;  Civ.  C.  '22,  §  4633;  1917  (30)  77. 

§  7519.  Restrictions  as  to  certain  openings  in  roof. — All  openings  in  roofs 
for  the  admission  of  light  or  air,  other  than  those  provided  for  in  sections 
7503  and  7505,  shall  have  incombustible  frames  and  sash  glazed  with  wired 
glass,  or  ordinary  glass  may  be  used,  if  protected  above  and  below  by  gal- 
vanized steel  wire  screens  with  a  mesh  not  exceeding  one  inch,  and  the 
wire  not  smaller  than  No.  12  gauge.  The  top  screen  shall  be  installed  as 
specified  in  section  7517. 

1932  Code,  §  7519;  Civ.  C.  '22,  §  4634;  1917  (30)  77. 

§  7520.  Definition  of  floor  area — means  of  egress — width  of  stairways — 
incombustible  stairways  in  certain  public  buildings. — The  term,  floor  area, 
as  used  in  this  section,  shall  mean  the  entire  floor  space  between  exterior 
walls  and  fire  walls.  In  every  building  hereafter  erected,  except  in  private 
dwellings,  each  floor  area  above  the  first  shall  be  provided  with  at  least 
two  means  of  egress,  remote  from  each  other,  one  of  which  shall  be  an 
enclosed  stairway  as  provided  by  section  7516,  or  outside  iron  fire  escape, 
or  a  doorway  in  a  fire  wall  leading  to  another  floor  area  separately  provided 
with  adequate  stairs,  or  other  independent  means  of  exit.  Such  doorway 
serving  as  an  emergency  exit  in  a  fire  wall  shall  be  protected  by  an  auto- 
matic and  self-closing  fire  door.  No  portion  of  any  floor  area  shall  be  more 
than  100  feet  from  a  place  of  egress.  Elevators  shall  not  be  considered  as 
a  means  of  egress  as  specified  in  this  section.  Except  in  dwellings,  no  re- 
quired stairway  shall  be  less  than  44  inches  wide,  and  the  total  width  of 
exit  doorways  leading  therefrom  shall  at  least  be  equal  to  the  total  width 
of  the  stairways  which  they  serve.  The  total  width  of  stairway,  interior 
and  exterior,  provided  for  the  occupancy  of  each  floor  and  those  above, 
shall  be  not  less  than  44  inches  for  the  first  50  persons,  and  12  inches  for 
each  additional  50  persons  to  be  accommodated  thereby.  The  stair  treads 
shall  be  not  less  than  nine  and  one-half  inches  wide,  and  the  risers  not 
more  than  seven  and  three-fourths  inches  high.  Windows  in  such  required 
stairway  are  prohibited.  Every  school,  hospital  and  theatre,  over  one  story 
high,  shall  have  at  least  two  stairways  constructed  entirely  of  incombusti- 
ble material,  located  remote  from  each  other  and  continuous  from  grade 
line  to  the  topmost  story,  or  outside  iron  fire  escapes  of  approved  design. 
All  exit  doors  in  schools,  hospitals,  theatres,  and  other  places  of  public 
assemblage  shall  open  outwards. 

1932  Code,  §  7520;  Civ.  C.  '22,  §  4635;  1917  (30)  77. 

§  7521.  Fire  stopping  construction  on  floor  levels. — At  each  floor  level,  in 
all  buildings  hereafter  erected,  all  stud  walls,  partitions,  furrings,  and 
spaces  between  joists,  where  they  rest  on  division  walls  or  partitions,  shall 
be  fire  stopped  with  incombustible  material  in  a  manner  to  completely  cut 
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off  communication  by  fire  through  concealed  spaces.  Such  fire  stopping 
shall  extend  the  full  depth  of  the  joists  and  at  least  four  inches  above  each 
floor  level.  Stair  carriages  shall  be  fire  stopped  at  least  once  in  the  middle 
portion  of  each  run. 

1932  Code,  §  7521;  Civ.  C.  '22,  §  4636;  1917  (30)  77. 

§  7522.     Construction  of  areaways. — All  areaways  shall  be  guarded  with 
suitable  railings,  or  be  protected  by  incombustible  covers  or  gratings.  If 
gratings  be  used,  they  shall  have  a  wire  screen  of  not  more  than  one-half 
inch  mesh  securely  attached  to  the  underside. 
1932  Code,  §  7522;  Civ.  C.  '22,  §  4637;  1917  (30)  77. 

§  7523.  Height  of  frame  buildings — walls  and  partitions — when  §§  7475 
through  7527  may  be  modified  outside  of  fire  limits. — No  frame  building, 
hereafter  erected  or  altered,  shall  exceed  two  stories,  or  30  feet  in  height, 
except  that  private  dwellings  may  be  three  stories,  or  40  feet  high.  In  rows 
of  frame  houses,  the  dividing  walls  or  partitions  between  houses  shall  be 
built  of  brick,  terra  cotta,  concrete,  or  other  incombustible  material;  or 
they  may  be  built  with  four-inch  studs,  filled  solidly  with  brickwork  laid 
in  mortar,  or  with  other  incombustible  material.  If  lath  be  used  on  such 
partitions,  it  shall  be  metal  lath.  Such  dividing  partitions  shall  rest  on 
masonry  walls  and  shall  extend  to  underside  of  roof  boards.  A  flush  mortar 
joint  shall  be  made  between  the  roof  boards  and  the  wall  or  partition.  In 
rows  of  more  than  three  houses,  every  alternate  division  wall  or  partition 
shall  be  constructed  of  solid  brickwork  not  less  than  eight  inches  in  thick- 
ness. Buildings  with  wooden  framework,  clad  with  sheet  metal,  or  veneered 
with  brick,  shall  be  classed  as  frame  buildings.  Outside  the  fire  limits,  when 
any  building  is  to  be  erected  of  brick,  stone,  hollow  block  or  concrete  that 
could  under  §§  7475  through  7527  be  constructed  of  wood,  the  inspector  or 
other  designated  official  is  hereby  authorized  and  directed  to  allow  rea- 
sonable modifications  of  §§  7475  through  7527  relating  to  brick  buildings,  in 
consideration  of  the  use  of  incombustible  material  instead  of  wood.  Such 
modifications,  however,  shall  not  permit  variations  from  the  requirements 
of  sections  7501,  7502,  7516  and  7520. 

1932  Code,  §  7523;  Civ.  C.  '22,  §  4638;  1917  (30)  77. 

§  7524.  Removal  of  ashes — regulations  as  to  rags,  waste,  unslacked  lime 
and  stoves. — Ashes  shall  be  removed  in  metal  vessels,  and  unless  moved 
by  city  drays,  shall  be  stored  in  brick,  stone,  or  metal  receptacle  or  re- 
moved by  owner  to  a  place  not  less  than  fifteen  feet  from  any  wooden  build- 
ing or  fence.  Oily  rags  and  waste  shall  be  kept  in  closed  metal  vessels  and 
shall  be  removed  from  building  daily.  Unslacked  lime  shall  not  be  left 
exposed  to  the  weather  in  or  near  a  building.  Stoves  or  ranges  shall  not 
be  nearer  to  unprotected  woodwork  than  two  feet,  and  the  floors  under  them 
shall  be  protected  by  metal  or  sand  box. 

1932  Code,  §  7524;  Civ.  C.  '22,  §  4639;  1917  (30)  77. 

§  7525.     What  amount  of  explosives,  etc.,  may  be  kept. — Explosives,  inflam- 
mable liquids  and  matches  may  be  kept  within  the  incorporate  limits  only 
in  such  quantities  and  in  such  manner  as  shall  not  cause  an  increase  in  the 
insurance  rate  on  any  property  affected  thereby. 
1932  Code,  §  7525;  Civ.  C.  '22,  §  4640;  1917  (30)  77. 
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§  7526.     Construction  not  provided  for  herein. — The  construction  of  any  or 
all  buildings  not  provided  for  in  §§  7575  through  7527  shall  be  in  accord 
with  the  construction  required  by  some  recognized  authority  approved  by 
the  insurance  commissioner. 
1932  Code,  §  7526;  Civ.  C.  '22,  §  4641;  1917  (30)  77. 

§  7527.     Municipalities  §§  7475  to  7527  applicable— Sections  7475  through 
7527  shall  not  apply  to  towns  of  less  than  five  thousand  inhabitants:  pro- 
vided, they  may  adopt  it  by  ordinance,  if  they  so  desire. 
1932  Code,  §  7527;  Civ.  C.  '22,  §  4642;  1917  (30)  77. 


§  7528.  Powers  of  cities  between  7,200  and  7,500  as  to  parks — condemna- 
tion— park  commissions. — Every  municipal  corporation  in  this  State  hav- 
ing a  population  of  between  7,200  and  7,500  based  upon  United  States  census 
of  192D  is  hereby  authorized  and  empowered  to  purchase,  lease  or  other- 
wise acquire,  and  to  condemn,  take  and  use  any  lands  that  may  be  desired 
for  a  park  or  parks,  whether  the  same  be  within  or  without  its  corporate 
limits,  and  to  create,  establish  and  maintain  thereon  one  or  more  parks 
within  or  adjacent  to  the  corporate  limits  of  the  municipality;  and  if  and 
when  the  owner  or  owners  of  any  land  desired  for  the  purpose  aforesaid, 
fails  or  refuses  to  sell  or  lease,  or  permit  the  town  to  acquire  or  have  the 
same,  the  city  or  town  council  shall  have  the  right  to  condemn  and  take 
such  land  in  the  manner  prescribed  by  section  7297.  A  park  commission, 
consisting  of  five  (5)  members  elected  by  the  city  or  town  council,  may  be 
created  for  the  purpose  of  properly  using,  keeping,  landscaping,  cultivating, 
beautifying  and  maintaining  any  such  park,  or  parks,  with  authority  to 
employ  and  control  all  help  and  laborers  and  other  persons  whose  services 
are  needed  for  the  purposes  aforesaid,  and  to  expend  such  amounts  as  may 
be  appropriated  therefor,  from  time  to  time,  by  the  city  or  town  council, 
or  that  may  be  donated  or  received  from  other  sources.  The  term  of  office 
of  each  of  said  commissioners,  except  those  first  elected,  shall  be  ten  (10) 
years,  and  the  members  first  elected  shall  determine  by  lot  the  term  of 
office  of  each,  so  that  they  shall  serve  respectively  for  two,  four,  six,  eight 
and  ten  years  and  until  their  successors  are  elected  and  qualify.  The  said 
commission  shall  make  a  full  report  of  its  acts  and  doings  to  the  city  or 
town  council  annually,  and  shall  render  an  itemized  statement  showing  all 
moneys  received  and  expended,  together  with  the  purposes  for  which  all 
expenditures  are  made.  The  said  commission  shall  elect  from  its  members 
a  chairman  and  shall  also  elect  a  secretary  and  treasurer:  provided,  that  the 
offices  of  chairman  and  treasurer,  or  secretary  and  treasurer,  may  be  united 
in  one  person. 
1932  Code,  §  7528;  1927  (35)  239. 

§  7528-11.     Certain  cities  over  5,000  and  less  than  10,000  establish  city  hos- 
pital commission. 

(1)  Authorized — trustees. — The  city  council  of  any  municipal  corpora- 
tion in  the  State  of  South  Carolina  of  more  than  five  thousand  inhabitants 
and  less  than  ten  thousand  inhabitants,  which  has  acquired,  constructed 
or  caused  to  be  constructed  a  hospital,  shall  have  the  power  and  authority 
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to  establish  a  city  hospital  commission  to  operate  and  manage  the  same, 
and  may  appoint  or  elect  the  trustees  thereof,  and  may  fix  by  ordinance, 
establishing  the  city  hospital  commission,  the  number  of  trustees  thereof, 
to  be  elected  or  appointed  by  the  city  council,  and  their  respective  terms 
of  office  and  shall  so  provide  that  the  original  trustees  when  appointed 
shall  serve  originally  for  varying  terms  in  office  so  that  the  term  or  terms 
of  office  of  the  several  members  of  the  said  commission  may  not  expire  at 
the  same  time,  and  upon  the  expiration  of  the  term  or  terms  of  office  of 
the  trustees  originally  appointed,  the  city  council  may  appoint  or  elect 
their  successors;  and  in  the  event  of  any  vacancy  by  death,  resignation  or 
otherwise  in  the  membership  of  the  said  city  hospital  commission,  the 
vacancy  or  vacancies  may  be  filled  by  election  or  appointment  by  the  city 
council  for  the  unexpired  term. 

(2)  Powers  and  duties. — That  the  city  hospital  commission  shall  have 
control  and  management  of  the  hospital  and  authority  to  select  the  em- 
ployees and  officers  of  the  said  hospital,  including  its  medical  and  surgical 
staff,  and  may  fix  the  charges  and  fees  to  be  paid  for  the  services  of  the 
hospital,  and  may  adopt  such  rules  and  regulations  concerning  its  manage- 
ment as  it  may  see  fit.  The  said  commission  shall  select  its  chairman  and 
secretary,  and  minutes  of  all  meetings  shall  be  kept  and  be  subject  to  the 
inspection  of  the  city  council  or  its  representatives,  and  shall  submit  annual 
reports  to  the  city  council,  or  oftener  if  desired.  It  may  provide  for  such 
compensation  as  may  be  necessary  or  advisable  for  the  payment  of  any 
of  its  employees  and  officers  in  the  conduct  and  management  of  the  said 
hospital,  together  with  the  expenses  of  the  hospital,  with  authority  to  make 
such  repairs  or  alterations  from  time  to  time  as  may  be  necessary,  and 
construct  or  cause  to  be  constructed  or  erected  such  additional  buildings 
as  may  be  necessary  or  advisable;  all  of  which  shall  be  paid  for  solely  from 
the  income  of  the  hospital,  which  the  commission  shall  have  authority  to 
use  for  such  purposes;  and  it  may  accept  gifts  or  legacies  for  the  benefit 
of  the  said  hospital;  provided,  however,  that  the  city  hospital  commission 
shall  not  have  authority  to  bind  the  city  to  any  obligation  for  the  payment 
of  any  expenses  in  connection  with  the  management,  operation  or  construc- 
tion of  the  said  hospital,  or  for  repairs  or  for  any  new  buildings  or  con- 
struction, or  otherwise  without  first  obtaining  the  consent  and  approval  of 
the  city  council,  and  shall  incur  no  obligations  that  shall  bind  the  city  or 
city  council  in  any  way  without  first  obtaining  the  consent  thereto  of  the 
said  city  council. 

1936  (39)  1358,  1375. 

§  7528-12.     Cities  of  7,000  and  not  over  8,000  pass  zoning  ordinances.— The 

town  council  of  any  town  having  a  population  of  not  less  than  7,000  nor 
more  than  8,000  by  the  census  of  1930,  is  hereby  authorized  and  empowered 
to  pass  ordinances  pertaining  to  the  zoning  of  such  towns. 
1938   (40)   1879. 

§  7528-13.     Cities  of  7,000  and  not  over  8,000  elect  peace  officers. 

(1)  Authorized — terms. — The  town  council  of  any  town  having  a  popula- 
tion of  not  less  than  7,000  nor  more  than  8,000,  by  the  census  of  1930.  is 
hereby  authorized  to  elect  all  peace  officers  for  a  term  extending  beyond 
the  term  of  office  of  the  members  of  the  town  council  so  electing,  and  to 
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fix  by  ordinance  the  term  of  office  of  all  peace  officers  of  said  town,  which 
are  now,  or  hereafter  may  be,  elected  by  the  said  town  council:  provided, 
however,  no  peace  officer  so  elected  shall  obtain  any  vested  right  to  any 
office  or  position  to  which  elected,  so  as  to  deprive  the  town  council  of  the 
right  to  remove  such  peace  officer  prior  to  the  expiration  of  his  term,  as 
herein  provided. 

(2)  Remove  such  officers. — The  said  town  council  of  any  town  having  a 
population  of  not  less  than  7,000,  nor  more  than  8,000,  by  the  census  of 
1930,  shall  have  the  right  at  any  time  to  remove  any  peace  officer  for  the 
good  of  the  town,  under  such  rules  and  regulations  as  the  town  council 
shall  prescribe,  and  the  decision  of  the  town  council,  in  removing  a  peace 
officer  prior  to  the  expiration  of  the  term  for  which  he  shall  have  been 
elected,  shall  be  final  and  conclusive  and  shall  rest  entirely  within  the 
discretion  of  the  said  town  council,  but  the  said  town  council  shall  give 
its  reasons  for  its  action  for  so  removing  the  officer  and  shall  file  such  rea- 
sons with  the  clerk  of  the  said  town  as  a  part  of  the  town's  public  records. 
1938  (40)  1806. 


ARTICLE  6 
Cities  Noi  under  10.000  Inhabitants 

7529.  Weighing  coal.  in  cities  between  20,000  and  50,000. 

7530.  Hours  of  labor  for  firemen.  7534.  Disposition   of   unclaimed   automo- 

7531.  Pension  fund  for  fireman  in  cities  biles  in  cities  over  20,000. 

of  14.000  and  less  than  20,000.  7535.  Public  baths  in  cities  over  20,000. 

7532.  Pension  fund  for  fireman  in  cities      7536.  Cemetery     commission     for     cities 

of  20,000  and  over.  20,000  and  above. 

7533.  Police    officers    and    commissioners 

§  7529.  Cities  of  10.000  and  over  may  require  coal  weighed  on  public 
scales — penalty. — The  municipal  authorities  of  the  cities  and  towns  of  this 
State  of  not  less  than  ten  thousand  inhabitants  are  hereby  empowered  to 
require  all  dealers  of  coal  to  weigh  all  coal  sold  within  the  limits  of  such 
cities  and  towns  upon  the  public  scales  of  such  cities  and  towns  and  to 
impose  a  charge  therefor  of  not  more  than  ten  cents  for  each  draft.  Said 
municipal  authorities  may  enforce  the  provisions  of  this  section  by  such 
fine  and  imprisonment  as  may  be  now  or  hereafter  prescribed  by  law  for 
the  violation  of  the  ordinances  of  such  cities  or  towns. 

1932  Code,  §  7535;  Civ.  C.  '22,  §  4649;  Civ.  C.  '12,  §  2961;  Civ.  C.  '02,  §  1995;   1896 
(22)  92. 

§  7530.  Hours  of  employment  of  firemen  in  certain  cities  of  10,000  and 
over. — It  shall  be  unlawful  for  any  mayor,  intendant,  councilman,  alderman, 
commissioner  or  member  of  any  council  of  any  city  or  town  having  a  popu- 
lation of  ten  thousand  (10,000)  or  more  inhabitants,  except  the  city  of 
Greenville,  as  fixed  by  the  federal  census  of  1910,  or  any  subsequent  census, 
to  require  or  cause  to  direct  any  fireman  employed  in  the  fire  department  of 
any  such  city  or  town  to  work  more  than  twelve  hours,  during  any  day  of 
the  week,  or  more  than  eighty-four  hours  during  any  week:  provided,  this 
section  shall  not  be  construed  as  preventing  any  fireman  or  person  em- 
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ployed  by  any  city  or  town  fire  department  from  rendering  services  in 
cases  of  emergency.  Any  mayor,  alderman,  intendant,  commissioner  or 
member  of  any  city  or  town  council  who  violates  the  terms  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  in  the  sum  of  not  less  than  one  hundred  ($100.00)  dollars, 
nor  more  than  five  hundred  ($500.00)  dollars,  or  shall  be  imprisoned  not 
less  than  thirty  (30)  days  nor  more  than  six   (6)  months. 

1932  Code,  §§  7536,  7537;  Civ.  C.  '22,  §§  4650,  4651;  Cr.  C.  '22,  §§  525,  526;  1919  (31) 
648;  1920  (31)  784;  1927  (35)  74. 

§  7531.     Cities  of  14,000  and  less  lhan  20,000  have  firemen  pension  funds. 

(1)  Authorized — trustees. — Any  city  in  this  State  of  not  less  than  four- 
teen thousand  inhabitants  and  not  more  than  nineteen  thousand  nine  hun- 
dred and  ninety-nine  inhabitants,  as  determined  by  the  United  States 
census  of  1930,  having  a  fire  department,  is  hereby  authorized  and  empow- 
ered in  its  discretion  to  create  or  form  a  pension  fund,  create  and  select  a 
board  of  trustees  to  manage  said  fund,  and  to  raise  funds  for  the  pensioning 
of  disabled  and  retired  firemen  of  any  such  city,  said  authority  and  power 
hereby  granted  to  be  permissive  only  and  shall  not  be  effective  unless  and 
until  the  city  council  of  any  such  city  shall  by  ordinance  provide  for  the 
creation  of  such  a  fund  and  the  adoption  of  rules  and  regulations  to  gov- 
ern same. 

(2)  Rules  and  regulations. — If  any  such  city  council  in  any  such  city  shall 
determine  by  ordinance  that  such  a  fund  shall  be  created,  the  city  council 
of  such  city  shall  have  the  power,  by  ordinance  to  determine  the  rules,  regu- 
lations, terms  and  conditions  governing  such  fund,  and  such  council  may 
from  time  to  time  by  ordinance  alter,  amend  or  repeal  any  existing  rule, 
regulation  or  condition,  and  adopt  new  rules,  regulations  and  conditions 
governing  said  funds  as  such  council  may  from  time  to  time  deem  wise  or 
necessary;  all  rules,  regulations  and  conditions  to  be  consistent  with  the 
provisions  of  this  section. 

(3)  Create  by  ordinance — trustees. — When  the  city  council  of  any  such 
city  shall  determine  to  create  such  a  fund  as  hereinbefore  provided,  such 
council  shall  provide  by  ordinance  for  the  creation  and  selection  of  a  board 
of  trustees  to  hold,  manage  and  disburse  the  funds  constituting  said  pension 
fund,  and  such  board  shall  have  the  power  to  invest  said  fund  in  such 
securities  as  trustees  generally  now  are  or  may  hereafter  be  authorized  by 
law  to  invest  trust  funds.  Such  board  of  trustees  shall  be  composed  of  five 
members  consisting  of  the  chairman  of  the  board  of  fire-masters  or  the 
chairman  of  the  fire  committee  of  any  such  city,  the  city's  chief  of  the  fire 
department  and  its  treasurer,  and  two  citizens  of  such  city  not  connected 
with  the  city  government,  one  of  whom  shall  be  appointed  by  the  mayor 
of  said  city,  and  the  other  by  the  chief  of  the  fire  department  thereof,  both 
to  be  confirmed  by  the  city  council;  and  two  citizens  so  appointed  and  con- 
firmed to  serve  for  a  period  of  four  years  and  until  their  successors  are 
nominated  and  confirmed.  All  members  of  the  said  board  of  trustees  shall 
serve  without  compensation  and  shall  elect  from  their  members  a  chair- 
man and  a  secretary,  who  shall  likewise  serve  without  compensation,  and 
the  treasurer  of  said  city  shall  act  as  treasurer  of  said  board  and  custodian 
of  all  funds  and  securities  belonging  to  said  fund. 

(4)  Gifts — pensions. — The  board  of  trustees  may  take  by  gift,  devise,  be- 
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quest  or  otherwise,  any  money,  real  or  personal  property  of  any  kind,  or 
other  valuable  thing,  as  part  of  said  pension  fund.  Said  board  of  trustees 
shall  hear  and  decide  all  applications  for  pensions  hereunder  subject  to 
such  rules  and  regulations  as  may  be  from  time  to  time  adopted  by  the 
city  council  of  any  such  city  and  not  inconsistent  with  the  provisions  of  this 
section,  and  the  decision  of  said  board  on  any  and  all  questions  of  fact 
shall  be  final  and  not  subject  to  review  or  reversal  except  by  the  board 
itself. 

(5)  Attorney. — It  shall  be  the  duty  of  the  city  attorney  or  corporation 
counsel  to  give  advice  to  said  board  of  trustees  in  all  matters  pertaining  to 
their  duties  and  the  management  of  said  firemen's  pension  fund  whenever 
requested,  and  he  shall  represent  and  defend  said  board  as  its  attorney  in 
all  suits  or  actions  at  law  or  in  equity  that  may  be  brought  against  it, 
and  bring  all  suits  and  actions  in  its  behalf  that  may  be  required  or  deter- 
mined upon  by  said  board. 

1940  (41)   1767. 

§  7532.     Cities  of  20,000  and  over  have  pension  funds  for  firemen. 

(1)  Authorized — trustees. — In  all  cities  of  twenty  thousand  inhabitants 
or  more  in  this  State  having  fire  departments,  as  hereinbefore  stated,  the 
city  council  thereof  is  hereby  authorized  and  empowered  to  form  a  pension 
fund,  create  a  board  of  trustees  to  manage  said  fund,  and  to  raise  funds  for 
the  pensioning  of  disabled  and  retired  firemen  of  said  cities. 

As  to  constitutionality  of  this  section  E.  148,  125  Am.  St.  Rep.  818,  13  L.  R.  A 
as  it  stood  under  the  1906  Act,  see  Aetna  (N.  S.)  1147,  Ann.  Cas.  12C,  546,  13  A. 
Fire  Ins.  Co.  v.  Jones,  78  S.  C.  445,  59  S.      L.  R.  833. 

(2)  Board  of  trustees  for  firemen's  pension  fund. — The  board  of  trustees 
shall  consist  of  five  members,  as  follows:  the  chairman  of  the  board  of  fire 
commissioners  or  fire  masters,  the  city  treasurer,  the  chief  of  the  fire  de- 
partment, and  two  citizens,  to  be  appointed  by  the  mayor  and  confirmed 
by  city  council,  to  hold  for  such  time  as  city  council  may  elect.  In  cities 
having  no  board  of  fire  commissioners,  the  mayor  shall  be  a  member  of 
the  board  of  trustees  of  the  pension  fund.  Said  board  shall  select  from  their 
number  a  president  and  secretary.  The  city  treasurer  shall  be  treasurer  of 
said  board  and  custodian  of  said  pension  fund. 

(3)  How  pension  funds  are  raised. — The  funds  for  such  pension  fund 
shall  be  raised  as  follows:  (1)  the  city  council  of  all  cities  having  boards 
of  trustees  under  this  section  shall  levy  and  collect  annually  one  (1)  per 
cent,  of  all  gross  receipts  for  premiums  received  by  foreign  fire  insurance 
companies  or  their  agents  doing  business  in  said  cities,  such  amounts  to 
be  paid  into  the  said  pension  fund  by  the  treasurer  of  the  said  cities  re- 
spectively. (2)  All  forfeitures  and  fines  imposed  upon  any  member  of  the 
fire  department  force  by  way  of  discipline  shall  be  paid  into  said  pension 
fund.  (3)  All  proceeds  from  sales  from  condemned  horses  and  other  per- 
sonal property  in  use  in  said  departments  may  be  paid  into  said  pension 
fund.  (4)  The  board  of  trustees  may  take  by  gift,  devise  or  bequest,  any 
money,  real  estate,  personal  property,  or  other  valuable  things  so  obtained, 
and  pay  the  same  into  the  pension  fund,  and  same  to  be  treated  as  part 
thereof. 

(4)  Investment  of  pension  funds. — Said  board  of  trustees  shall  have  power 
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to  invest  said  pension  funds  in  the  name  of  the  "Board  of  Trustees  of  the 
Firemen's  Pension  Fund."  in  interest  bearing  bonds  of  the  United  States, 
of  the  State  of  South  Carolina,  or  of  the  city  in  which  such  board  of  trus- 
tees is  in  operation.  All  such  securities  shall  be  deposited  by  the  treasurer, 
with  other  securities  of  such  city,  and  shall  be  subject  to  the  order  of  the 
said  board  of  trustees. 

(5)  Money  paid  on  order  of  board  of  trustees. — All  moneys  ordered  to 
be  paid  by  said  board  of  trustees  shall  be  paid  by  the  treasurer  only  upon 
warrants  signed  by  the  president  of  the  board  and  countersigned  by  the 
secretary  thereof  or  in  the  absence  of  either  one  or  both  of  said  officers  by 
the  president  and  secretary  pro  tern.,  as  may  be  appointed  by  the  board  of 
trustees  at  a  meeting  called  for  that  purpose,  and  no  warrant  shall  be  drawn 
except  by  order  of  the  board,  duly  entered  in  the  records  of  the  proceed- 
ings of  the  board. 

(6)  Deposits  of  pension  fund. — In  case  the  said  pension  fund,  or  any  part 
thereof,  shall,  by  order  of  said  board  or  otherwise,  be  deposited  in  any  bank 
or  banks,  all  interest  or  money  which  may  be  paid  or  agreed  to  be  paid  on 
account  of  such  sums  or  deposit  shall  belong,  paid  or  agreed  to  be  paid, 
on  account  to,  and  constitute  a  part  of  said  fund:  provided,  that  nothing 
herein  contained  shall  be  construed  as  authorizing  said  treasurer  to  deposit 
said  funds  or  any  part  thereof  unless  so  authorized  by  the  board. 

(7)  Selection  of  bank. — Upon  the  organization  of  a  board  of  trustees  of 
firemen's  pension  fund  hereunder,  said  board  shall,  at  its  first  meeting, 
select  a  bank  or  banks  in  such  city  in  which  all  moneys  shall  be  deposited 
by  the  treasurer  of  such  board. 

(8)  Report  as  to  pension. — The  board  of  trustees  shall  make  report  to  the 
city  council  of  the  said  city  of  the  condition  of  said  pension  fund  at  the 
first  meeting  of  city  council  in  January  of  each  and  every  year. 

(9)  Payments  to  firemen's  pension  fund — collection  of  assessments. — 
City  councils  of  cities  having  a  board  of  trustees  of  firemen's  pension  funds, 
under  this  section  shall  ordain  and  order  that  the  city  treasurer  pay  into 
the  said  pension  fund,  semi-annually,  at  such  dates  as  may  be  adopted  by 
said  city  council,  the  amounts  as  levied,  said  treasurer  to  report  same  to 
the  secretary  of  the  board  of  trustees  to  be  entered  on  the  records  of  said 
board  at  its  next  meeting. 

The  collection  of  the  assessments  under  this  section  shall  be  liable  to 
enforcement,  the  same  as  any  other  taxes  under  the  laws  of  this  State. 

(10)  City  attorney  to  act  in  matters  pertaining  to  pension  fund. — It 
shall  be  the  duty  of  the  city  attorney  or  corporation  counsel  to  give  advice 
to  said  board  of  trustees  in  all  matters  pertaining  to  their  duties  and  the 
management  of  said  firemen's  pension  fund  whenever  thereunto  requested, 
and  he  shall  represent  and  defend  said  board  as  its  attorney  in  all  suits  or 
actions  at  law  or  in  equity  that  may  be  brought  against  it,  and  bring  all 
suits  and  actions  in  its  behalf  that  may  be  required  or  determined  upon 
by  said  board. 

(11)  Rules  as  to  firemen's  pension  fund. — The  board  of  trustees  of  the 
firemen's  pension  fund  shall  make  all  needful  rules  and  regulations  for  its 
government  in  the  discharge  of  its  duties,  and  shall  hear  and  decide  all 
applications  for  pensions  under  this  section,  and  its  decisions  on  such  ap- 
plications shall  be   final   and   conclusive,   and    not   subject   to   review   or 
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reversal  except  by  the  board.  The  board  shall  cause  to  be  kept  a  record 
of  all  its  meetings  and  proceedings. 

(12)  Pensions — how  paid. — Pensions  shall  be  allowed  and  paid  as  follows: 

(1)  Injuries  in  line  of  duty. — Any  member  of  the  fire  department  of  said 
cities  having  pension  funds,  who  shall,  while  in  the  performance  of  his 
duties  in  said  fire  department,  and  while  responding  to  alarms  of  fire,  be- 
come and  be  found,  upon  examination  by  the  physician,  to  be  appointed 
by  city  council  of  said  city,  to  be  physically  or  mentally  disabled  by  reason 
of  such  service  in  said  fire  department,  said  board  of  trustees  of  the  fire- 
men's pension  fund  shall,  upon  the  certificate  of  said  physician  and  by  a 
majority  vote,  retire  such  disabled  member  from  service  in  said  fire  de- 
partment: provided,  no  such  retirement  on  account  of  disability  shall 
occur,  unless  said  member  has  contracted  said  disability  while  in  the  serv- 
ice and  in  the  performance  of  his  duty.  Upon  such  retirement  the  said  board 
of  trustees  shall  order  the  payment  to  such  disabled  or  retired  member  of 
such  fire  department  monthly  from  said  pension  fund  a  sum  equal  to  one- 
half  the  monthly  compensation  allowed  to  such  member  as  salary  at  the 
date  of  such  retirement. 

(2)  Right  of  firemen  to  retire. — The  board  of  trustees,  by  a  majority  vote 
of  its  members,  and  with  the  approval  of  said  physician  appointed  by  the 
city  council,  shall  have  power  to  retire  from  service  in  the  fire  department 
any  member  thereof  who  has  become  disabled  by  age  or  other  causes,  and 
who  has  performed  faithful  service  in  the  department  for  a  period  of  not 
less  than  twenty  (20)  years,  twelve  (12)  of  which  having  been  consecu- 
tive, and  he  shall  in  such  case  place  the  member  so  retired  upon  the  pension 
roll,  such  retired  member  shall  receive  from  the  pension  fund  monthly 
an  amount  equal  to  one-half  the  monthly  compensation  allowed  to  such 
member  as  salary  at  the  date  of  such  retirement. 

(3)  Firemen  killed  in  line  of  duty. — In  case  any  member  of  such  fire 
department  is  killed,  or  dies  while  in  the  performance  of  his  duties  as  a 
fireman,  the  board  of  trustees  shall  pay  the  amount  of  one  hundred  ($100) 
dollars  from  said  pension  fund  for  funeral  expenses  to  the  nearest  relative 
of  said  fireman. 

(4)  Persons  entitled  to  pension. — No  person  shall  be  entitled  to  receive 
any  pension  from  said  fund  except  a  regularly  retired  member,  or  a  regu- 
lar member  doing  fire  duty  in  said  fire  department. 

(5)  Pension  exempt  from  execution,  etc. — No  portion  of  said  pension 
fund  shall,  either  before  or  after  its  order  of  distribution  by  said  board  to 
such  disabled  and  pensioned  member  of  said  fire  department,  be  held,  taken, 
subjected  to,  or  retained,  or  levied  on  by  virtue  of  any  attachment,  execu- 
tion, injunction,  writ,  interlocutory  or  other  order  or  decree,  or  any  process 
or  proceeding  whatever  issued  out  or  by  any  court  of  this  State,  for  the 
payment  or  satisfaction  in  whole  or  in  part  of  any  debt,  damage,  claim, 
demand,  or  judgment  against  any  member,  but  the  said  fund  shall  be 
sacredly  held,  kept,  secured  and  distributed  for  the  purpose  of  pensioning 
the  persons,  or  the  payment  of  funeral  expenses,  as  named  in  this  article, 
and  for  no  other  purpose  whatsoever. 

(13)  List  of  retired  firemen. — There  shall  be  kept  in  the  office  of  the 
board  of  trustees  by  the  secretary  a  book  to  be  known  as  the  list  of  retired 
firemen.  This  book  shall  give  a  full  and  complete  history  and  record  of  all 
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the  actions  of  the  board  of  trustees  in  retiring  any  and  all  persons  under 
this  section,  such  records  shall  give  names,  date  of  joining  the  department, 
date  of  retirement  and  the  reason  thereof,  of  any  and  all  persons  retired. 

(14)  No  levy  of  taxes  where  pension  fund  is  sufficient. — When  the  pen- 
sion fund  of  any  city  shall  have  reached  an  amount  of  such  proportions 
that  the  interest  thereon  is  sufficient  to  pay  all  pensions  and  expenses,  no 
further  taxes  shall  be  levied  for  the  benefit  of  the  pension  fund  until  such 
interest  is  not  any  more  sufficient  to  pay  such  pensions  and  expenses. 

(15)  Payment  of  pensions  when  funds  are  insufficient. — If  at  any  time, 
from  any  unforeseen  cause,  there  shall  not  be  sufficient  money  in  said  pen- 
sion fund  to  pay  each  person  entitled  to  the  benefit  thereof,  the  full  amount 
per  month  as  herein  provided,  then,  an  equal  percentage  of  such  monthly 
payment  shall  be  made  to  each  benefiiciary  until  the  said  fund  shall  re- 
plenished sufficiently  to  warrant  the  presumption  of  payment  thereafter 
of  full  pension  pay  to  each  of  said  beneficiaries. 

(16)  Limit  to  fund. — -No  pensions  shall  be  allowed  or  passed  upon  by 
said  board  of  trustees  until  the  amount  of  one  thousand  ($1,000)  dollars 
shall  be  exempt  from  any  taxation  whatsoever. 

1932  Code,  §§  7551  thru  7566;  Civ.  C.  '22,  §§  4658  thru  4673;  Civ.  C.  '12,  §§  2968 
thru  2983;  1904  (24)  490. 

§  7533.  Establish  police  commissioners  for  cities  of  20,000  and  not  over 
50,000. 

(1)  Terms — vacancy — pay. — The  mayor  and  aldermen  of  any  city  of  not 
less  than  twenty  and  not  more  than  fifty  thousand  inhabitants  shall  have 
full  power  and  authority  to  establish  in  such  city  a  board  of  police  com- 
missioners, which  shall  consist  of  five  members  including  the  mayor,  a 
majority  of  whom  shall  be  a  quorum  for  the  transaction  of  business.  With 
the  exception  of  the  mayor  no  member  of  said  board  shall  be  a  member 
of  the  city  council.  The  first  election  may  be  held  at  the  first  meeting  of 
the  mayor  and  aldermen  elected  to  succeed  the  present  mayor  and  alder- 
men of  any  city  of  not  less  than  twenty  thousand  inhabitants,  and  as  often 
thereafter  as  may  be  necessary.  At  such  election  one  member  of  the  board 
shall  be  elected  to  serve  one  year,  one  to  serve  two  years,  one  to  serve  three 
years,  and  one  to  serve  four  years,  and  thereafter  one  member  of  said 
board  shall  be  elected  annually  to  serve  for  four  years.  The  mayor  shall 
serve  on  said  board  a  term  coequal  with  his  term  of  office,  unless  his  office 
is  sooner  vacated  by  him,  and  until  his  successor  is  elected  and  qualified. 
Should  a  vacancy  occur  in  the  board  from  any  other  cause  than  the  expira- 
tion of  a  regular  term,  an  election  to  fill  it  shall  be  held  by  the  city  council 
as  soon  thereafter  as  practicable,  and  the  member  elected  shall  hold  for 
the  unexpired  term  and  until  his  successor  is  elected  and  qualified.  The 
members  of  the  board  shall  serve  without  compensation. 

Power   to   elect   or   appoint   executive  abolish   the   office,   in   absence   of   statu- 

function. — The  power  of  electing  or  ap-  tory    authority,    so    that    an    ordinance 

pointing  members  of  the  board  of  police  abolishing    the    board    is    not    effective, 

commissioners  by  the  mayor  and  alder-  Hardy  v.  Reamer,  84  S.  C.  487,  66  S.  E. 

men  is  an  executive  function,   and  not  678.  Ann.  Cas.  13E,  736.  Ann.  Cas.   14B, 

legislative,  and  they  can  not  remove  524,  Ann.  Cas.  17D,  1112,  4  A.  L.  R.  223. 
duly  elected  members  of  the  board  or 

(2)  Elect  police  officers,  control  and  manage  same. — The  board  of  police 
commissioners  thus  established  under  this  section  shall  have  the  exclusive 
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power,  and  it  shall  be  their  duty  to  elect  a  chief  of  police,  and  such  other 
police  officers  as  is  or  may  be  prescribed  by  the  ordinance  of  such  city. 
This  power  extends  to  unexpired  as  well  as  regular  terms.  Said  board  shall 
also  have  the  power,  and  it  shall  be  its  duty  to  provide  temporary  police 
officers  and  policemen  as  occasion  requires,  such  temporary  police  officers 
and  policemen  to  be  paid  as  may  be  prescribed  by  ordinance.  The  said  board 
shall  have  full  and  exclusive  control  and  management  of  the  police  force 
of  such  city;  shall  have  the  power  to  discharge,  suspend,  or  fine  the  officers 
and  members  of  the  police  force,  and  to  make  and  enforce  rules  and  regu- 
lations for  its  government. 

(3)  Charges  against  policemen — proceedings. — The  mode  of  preferring 
accusations  against  the  officers  and  members  of  the  police  force,  and  of 
their  trial,  shall  be  prescribed  by  city  ordinance.  The  city  council  shall  also 
prescribe  the  manner  of  suspending  until  trial  the  chief  of  police  or  any 
other  police  officer  or  policeman,  when  the  accusation  is  brought;  and  in 
all  such  cases  the  board  of  commissioners  of  police  may  make  appointments 
to  the  office  in  place  of  the  suspended  person,  such  appointment  to  hold 
during  suspension. 

(4)  Attendance  of  witnesses. — When  any  person  resident  of  any  city  that 
establishes  a  board  of  police  commissioners  under  this  section,  shall  be  re- 
quired to  attend  as  a  witness  the  trial  of  any  officer  or  member  of  the  police 
force  before  said  board,  it  shall  be  the  duty  of  the  secretary  of  said  board, 
upon  application,  to  issue  a  subpoena  directed  to  such  person,  stating  the 
cause  and  time  appointed  for  the  trial;  and  if  any  witness  thus  subpoenaed 
fails  to  appear,  he  or  she  may  be  attached  by  the  board  for  contempt.  The 
attachment  shall  be  directed  to  some  one  of  the  police  force  of  such  city, 
and  made  returnable  before  said  board  at  some  stated  time,  and  the  said 
board  may  punish  said  witness  by  fine  not  exceeding  ten  dollars,  or  im- 
prisonment not  exceeding  thirty  days,  unless  he  or  she  show  good  cause 
for  not  obeying  said  subpoena. 

(5)  Monthly  meetings. — Such  board  of  police  commissioners  shall  hold  a 
stated  meeting  each  month,  and  such  other  meetings  as  the  public  interest 
may  from  time  to  time  require.  At  its  first  meeting  the  said  board  shall  elect 
one  of  the  members  of  the  board  secretary  thereof,  who  shall  keep  a  record 
of  the  proceedings. 

(6)  Further  duties. — The  city  council  of  the  cities  establishing  boards  of 

police  commissioners  under  this  section  shall  have  power,  from  time  to 

time,  by  ordinance,  to  devolve  such  further  duties  upon  said  board  and  to 

prescribe  such  further  rules  and  regulations  for  the  government  of  said 

boards  as  are  not  inconsistent  with  the  provisions  of  this  section. 

1932  Code,  §§  7539  thru  7544;  Civ.  C.  '22,  §§  4652  thru  4657;  Civ.  C.  '12,  §§  2962 
thru  2967;  1902  (23)  1050. 

§  7534.  Cities  of  20,000  or  over  dispose  of  unclaimed  automobiles. — Upon 
any  city  in  this  State  of  twenty  thousand  (20,000)  inhabitants  or  over 
taking  into  its  possession  any  automobile,  whether  abandoned,  stolen  or 
otherwise,  and,  after  such  possession  for  sixty  days  its  owner  is  not  known 
nor  any  claim  been  made  therefor,  although  diligent  effort  has  been  made 
to  ascertain  the  same,  the  police  department  of  such  city  is  hereby  author- 
ized to  advertise  in  some  newspaper  published  in  the  county  in  which  such 
city  is  located  a  notice  that  such  city  has  in  its  possession  an  automobile 
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(minutely  describing  it) ,  for  which  no  claim  has  been  made  and  its  owner 
is  unknown.  Said  notice  shall  further  state  that  at  the  expiration  of  thirty 
days,  if  no  owner  has  appeared,  claimed  and  proven  his  ownership,  said 
automobile  will  be  sold  at  public  auction  (giving  time,  terms  and  place  of 
sale) ,  and  the  proceeds,  less  expenses,  will  be  forfeited  to  the  uses  of  such 
city:  provided,  however,  if  within  eight  (8)  months  of  such  sale  any  person 
satisfactorily  proves  his  ownership  or  right  of  possession,  all  such  proceeds 
over  and  above  all  expenses  incident  to  the  possession  and  sale  of  said 
automobile  shall  be  delivered  to  such  owner.  Upon  such  advertisement  and 
sale,  the  proceeds  as  above  stated  shall  be  forfeited,  except  as  otherwise 
herein  directed,  to  the  use  of  such  city  and  any  owner  or  claimant  of  said 
automobile,  shall  be  forever  thereafter  barred  of  all  right,  title  and  interest 
in  such  automobile  and  the  proceeds  of  such  sale.  Any  person  proving  to 
be  the  owner  or  entitled  to  the  possession  of  such  automobile  before  such 
sale  shall,  upon  paying  all  costs  and  expenses  incident  to  the  taking,  keep- 
ing, advertising  and  proposed  iale  thereof,  be  given  possession  of  such 
automobile  and  such  city  thereupon  is  discharged  of  any  and  all  liability. 
1932  Code,  §  7538;  1929  (36)  257. 

§  7535.  Establish  public  baths  in  cities  over  20,000 — All  cities  of  more  than 
twenty  thousand  population  may  establish  and  maintain  such  number  of 
public  baths  as  the  local  board  of  health  may  determine  to  be  necessary; 
each  bath  shall  be  kept  open  not  less  than  fourteen  hours  per  day,  and  both 
hot  and  cold  water  shall  be  provided.  The  erection  and  maintenance  of 
river  or  ocean  baths  shall  not  be  deemed  a  compliance  with  the  require- 
ments of  this  section.  Such  cities  may  establish  rates  for  the  use  of  such 
baths,  and  appoint  officers  therefor,  and  may  enact  laws  for  the  government 
of  such  officers  and  authorize  them  to  make  regulations  for  the  manage- 
ment thereof. 

1932  Code,  §  7568;  Civ.  C.  '22,  §  4674;  Civ.  C.  '12,  §  2984;  1908  (25)  1079. 

§  7536.  Cemetery  commission  for  cities  of  20,000  and  above  owning  ceme- 
teries. 

(1)  Appointment — terms. — Any  incorporated  city  or  town  in  this  State 
having  a  population  of  twenty  thousand  (20,000)  inhabitants  or  above, 
and  owning  a  cemetery  or  burying  ground  is  hereby  authorized  to  create  by 
ordinance  a  cemetery  commission,  to  be  composed  of  three  discreet  per- 
sons, residents  of  such  city,  whose  terms  of  office  shall  be  six  years  from 
the  date  of  their  respective  appointments,  and  at  the  creation  of  said  com- 
mission, one  shall  be  appointed  for  two  years,  one  for  four  and  the  other 
for  six,  so  that  at  the  end  of  the  terms  of  the  first  appointees  their  succes- 
sors will  each  be  appointed  for  a  term  of  six  years. 

(2)  Receive  gifts,  etc. — Said  commission  is  hereby  empowered  to  receive 
by  gift,  devise,  bequest  or  settlement  in  trust,  any  sum  or  sums  of  money 
from  persons,  firms,  corporations,  and/or  associations  when  same  is  turned 
over  to  it  in  trust  to  be  invested  and  the  income  to  be  used  in  the  upkeep 
and  care  of  any  grave  or  graves  as  may  be  then  or  thereafter  designated 
by  the  person,  firm,  corporation  or  association  turning  said  fund  over  to  it. 

(3)  Investments — bonds — pay. — It  shall  be  the  duty  of  the  members  of 
said  commission  to  invest  or  handle  such  funds  in  the  manner  provided  by 
law  for  investments  or  handling  of  funds  by  executors,  administrators, 


Page  339  Cities  Not  under  25,000  Inhabitants  §  7546 

guardians  and  trustees,  and  the  income  be  collected  annually  and  expended 
in  the  judgment  of  said  commission  as  will  meet  the  purpose  for  which 
such  fund  was  delivered.  Said  commissioners  shall  each  give  bond  in  such 
sum  as  the  city  or  town  council  shall  fix,  the  premiums  therefor  to  be  paid 
out  of  the  funds  so  left  with  them,  each  fund  bearing  its  proportion  of  said 
expense.  The  commissioners  shall  receive  no  compensation  except  such  as 
may  be  allowed  the  secretary  and  treasurer  to  be  paid  by  the  city  or 
town,  and  the  position  of  commissioner  shall  not  be  such  office  as  denned 
or  held  in  this  state  to  prevent  the  holding  of  any  office  or  position  of  honor, 
profit  or  trust. 

(4)  Chairman  —  secretary  —  disbursements  —  reports. —  Said  commission 
shall  once  in  every  two  years  elect  from  its  number  a  chairman  and  a  sec- 
retary and  treasurer  and  all  checks  and  vouchers  shall  be  signed  by  the  sec- 
retary and  treasurer  and  one  other  member  of  the  commission.  No  dis- 
bursement shall  be  made  except  by  check  and  at  the  end  of  each  calendar 
year  it  shall  make  up  and  file  with  said  council  a  report  showing  all  of  its 
acts  and  doings  and  the  funds  received  and  disbursed  during  such  year. 

(5)  Transfer  funds  to  commission. — Any  commission,  committee,  associa- 
tion, person,  corporation,  city  or  town  now  having,  or  that  may  hereafter 
have,  funds  in  its  hands  for  the  upkeep  and  care  of  graves  in  such  ceme- 
teries may  deliver  same  to  said  commission  contemporaneously  with  a 
statement  showing  the  sources,  and  the  designation  of  graves  to  be  cared 
for  and  amounts  therefor,  and  a  receipt  from  said  commission  shall  operate 
as  a  discharge  of  liability  for  the  amount  so  delivered. 

(6)  Cities  affected. — This  section  shall  not  affect  any  city  or  town  where 
its  charter  or  any  statute  has  already  conferred  upon  it  the  power  and 
purpose  hereof. 

(7)  Liability  of  cities. — No  liability  shall  attach  to  said  cities  and  towns 
for  any  such  funds  herein  referred  to  or  by  reason  of  the  handling  or 
expenditure  of  same. 

1935  (39)  97. 
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7546.  Civil    service    commission    for    fire  create  tree  and  park  recreation 

and  police  department  for  cities  boards, 

of  25.000  to  55,000.  7550.  License  fees. 

7547.  Civil  service  for  paid  fire  depart-  7551.  Cities  of  over  45,000  may  hold  land 

ment,    or   fire   and    police   depart-  for  municipal  purposes. 

ment  having  paid  members  in  cer-  7552.  Conditions     requisite     to     creating 

tain  cities  of  28,000,  29,000.  debts,  etc.,   beyond  municipal  in- 

7548.  Cities    over    30,000    and    less    than  come  of  current  year. 

55,000    empowered    to    own,    etc.,  7553.  Cities   over   fifty   thousand   inhabi- 

cemeteries.  tants    may    acquire    property   for 

7548-1.  Planning  commission,  cities  over  parks,  athletic  grounds,  etc. 

34000 — create.  7554.  Cities    of    fifty    thousand    or    more 

7549.  Engineer  approve  maps  and  plats  may    condemn    lands    on    water 

of  subdivisions  near  cities  of  35,-  front. 

000    or    over — change    names    of  7555.  Cities  may  fill  up  certain  lowlands 

streets    near    cities    of    50,000    or  at  expense  of  owner. 

over.  7556.  How  such  lands  shall  be  filled. 

7549-1.  Municipalities    over    35,000    and  7557.  In  case  of  disagreement  city  may 

less    than    45,000,    1920    census,  condemn. 
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7558.  Cities  of  50.000  and  over  establish,      7564.  Powers  granted  cumulative. 

maintain,  etc.  7565.  Tax    exemption    of   port    and   ter- 

7559.  Petition  for  tax  election — conduct  minal  utilities. 

of  election.  7566.  Actions   against   cities   over   50.000 

7530.  Port   utilities  commissions  —  per-  for  damage  or  wrongful  death  re- 

sonnel.  suiting  from  construction   or  op- 

7561.  Elections  for  commissioners.  eration  of  port  facilities. 

7562.  Powers  of  commission — reports  to  7567.  Regulate   erection   of   buildings   in 

city  council.  cities  in  counties  containing  a  city 

7563.  Tax  for  interest  and  sinking  fund.  over  60,000  inhabitants. 

§  7546.     Civil  service  commission  for  fire  and  police  departments  for  cities 
of  25,000  to  55,000. 

(1)  Election — terms — vacancy. — Any  municipality  in  this  State  which 
does  not  operate  under  the  commission  form  of  government  and  which 
has  a  population  of  not  less  than  twenty-five  thousand  or  more  than  fifty- 
five  thousand,  may  by  ordinance  provide  for  a  civil  service  commission  for 
such  municipality,  to  be  administered  by  three  commissioners  to  be  elected 
by  the  city  council  of  such  municipality,  with  the  duties,  powers  and  au- 
thority conferred  and  authorized  by  this  section.  One  member  of  the  first 
commission  so  created  shall  be  chosen  for  two  years;  one  for  four  years, 
and  the  other  for  six  years.  Thereafter  at  the  expiration  of  each  respective 
term  of  office,  city  council  shall  elect  a  commissioner  for  the  term  of  six 
years  so  that  the  term  of  office  of  one  member  shall  expire  each  two  years. 
Vacancies  for  any  cause  shall  be  filled  by  city  council  for  the  unexpired 
term. 

(2)  Members — qualifications — oath — removal. — The  members  of  said 
commission  shall  be  of  good  moral  character  and  not  less  than  thirty-five 
years  of  age,  and  shall  possess  the  qualifications  and  requirements  now  or 
hereafter  in  force  with  respect  to  other  officers  of  the  city  and  shall  take 
a  similar  oath  of  office.  They  shall  be  and  remain  residents  of  the  munici- 
pality during  the  term  of  office  and  shall  be  subject  to  removal  from  office 
only  for  cause  and  after  written  charges  have  been  preferred  and  sustained 
by  a  two-thirds  vote  of  the  city  council. 

(3)  Control  and  supervise  employees  of  fire  and  police  departments — 
meetings — chairman — secretary. — Such  civil  service  commission  by  and 
with  the  advice  of  the  chief  of  each  department,  shall  have  disciplinary 
control  and  supervision  over  the  employees  of  the  fire  department  and  the 
police  department  of  such  city,  and  shall  have  the  right  to  employ,  pro- 
mote and  discharge  employees  thereof,  and  it  shall  make  and  enforce  all 
such  rules  and  regulations  as  may  be  deemed  necessary  in  the  exercise  of 
said  duties  and  powers,  establish  and  fix  the  requirements  of  applicants 
for  employment  therein,  and  such  commission  shall  hold  meetings  at  least 
once  during  each  month  at  a  fixed  and  stated  time,  as  well  as  such  special 
or  extra  meetings  as  may  be  called  by  the  chairman  or  a  majority  of  the 
commission.  On  the  creation  of  such  commission  and  each  two  years  there- 
after when  the  expiring  term  has  been  filled,  the  commissioners  shall 
elect  from  their  number  a  chairman.  The  city  clerk  or  his  assistant  of  such 
city  shall  serve  as  secretary  for  said  commission.  It  shall  be  the  duty  of 
the  chairman  to  enforce  the  orders  of  the  commission  and  preside  at  its 
meetings.  The  secretary  shall  be  the  custodian  of  all  the  records  of  the 
commission  and  shall  keep  accurate  minutes  and  records  of  all  regular  and 
special  meetings  of  said  commission. 
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(4)  Examine  applicants  for  positions  in  iire  and  police  departments — ex- 
ceptions.— All  applicants  for  position  in  the  fire  or  police  departments  shall 
be  subjected  to  an  examination  by  said  commission  which  shall  be  com- 
petitive and  free  to  all  resident  persons  possessing  the  right  of  suffrage  and 
meeting  the  requirements  prescribed  by  said  commission,  subject  to  rea- 
sonable limitations  as  to  residence,  age,  health,  education  and  moral  char- 
acter. Said  examinations  shall  be  practical  in  their  nature  and  shall  relate 
to  those  matters  which  fairly  test  the  relative  capacity  and  fitness  of  the 
persons  examined  to  discharge  the  duties  of  the  position  to  which  they 
seek  to  be  appointed;  but  no  such  applicants  shall  be  examined  concerning 
their  political  or  religious  opinions,  or  affiliations.  In  the  conduct  of  such 
examinations,  the  commission  may  call  to  its  assistance  the  aid  of  such 
persons  as  it  may  desire  either  from  within  or  without  the  personnel  of 
the  department  affected.  Provided,  however,  that  with  the  approval  of  the 
city  council  special  and  temporary  policemen  or  firemen  may  be  appointed 
by  the  said  commission  to  serve  at  its  pleasure,  such  employees  not  to  be 
subject  to  the  provisions  of  this  subsection  having  reference  to  competitive 
examinations.  And  provided,  further,  that  employees  performing  strictly 
clerical  work  for  either  department  or  the  commission,  if  there  be  any  such, 
shall  likewise  not  be  subject  to  the  provisions  of  this  subsection  having 
reference  to  competitive  examinations,  and  such  employees  shall  also  be 
appointed  with  the  approval  of  the  city  council  and  hold  office  at  the  pleas- 
ure of  the  commission. 

(5)  Examinations — time — place — register  of  applicants  passing. — Notice 
of  the  time  and  place  of  the  holding  of  every  examination  shall  be  given 
by  the  commission  by  posting  such  notice  in  a  conspicuous  place  at  the 
city  hall  in  such  municipal^  for  at  least  two  weeks  preceding  such  exam- 
ination, and  by  publication  in  a  newspaper  published  in  the  city  affected, 
at  least  one  week  preceding  such  examination.  The  commisison  shall  pre- 
pare and  keep  a  register  of  persons  successfully  passing  such  examination, 
which  said  register  shall  determine  the  order  of  appointments  under  the 
rules  and  regulations  established  by  the  commission,  provided,  however, 
that  after  the  expiration  of  one  year  from  the  date  of  such  examination  the 
commission  may  require  further  satisfactory  examination  on  one  or  more 
of  the  points  covered  by  the  original  examination  before  naming  an  appli- 
cant to  a  position  in  either  department. 

(6)  Promotions — service  records. — All  promotions  in  the  fire  or  police  de- 
partments of  such  municipality  shall  be  by  the  chief  of  each  respective 
department,  by  and  with  the  approval  of  said  commission,  except  for  the 
office  of  chief  of  these  departments,  which  offices  shall  be  filled  by  the 
commission  alone,  but  no  person  shall  be  eligible  for  such  appointment  as 
chief  unless  he  has  been  a  member  of  such  department  for  a  period  of  at 
least  two  years  prior  to  said  appointment;  provided,  however,  that  if  the 
commission  is  unable  to  secure  from  the  personnel  of  the  department  an 
acceptable  person,  then,  it  may  apply  to  city  council  for  permission  to 
elect  such  officer  or  officers  from  outside  the  departments,  and  if  such 
approval  is  granted,  the  commission  may  name  such  official  from  qualified 
applicants  outside  the  personnel  of  the  departments;  provided,  further, 
that  a  practical  and  reasonably  accurate  service  record  of  each  and  every 
employee  be  kept  in  conformity  with  rules  to  be  established  by  the  com- 
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mission,  and  such  records  shall  be  considered  by  the  commission  in  making 
promotions. 

(7)  Dismissal,  removal  or  discharge  of  employees — appeal. — No  officer  or 
employee  of  the  fire  or  police  department,  including  the  chiefs  thereof,  at 
the  effective  date  of  the  passage  of  any  such  ordinance,  or  who  shall  be 
appointed  under  the  rules  and  regulations  provided  for  by  this  section, 
shall  be  dismissed,  removed  or  discharged  except  for  cause,  upon  written 
complaint,  and  after  he  has  been  given  an  opportunity  to  be  heard  by  said 
commission  in  his  own  defense.  In  the  event  an  officer  or  employee  be  found 
guilty  of  violating  any  ordinance  of  his  city  or  law  of  the  State,  any  rule 
or  order  of  the  commission  or  of  city  council  pertaining  to  his  work  or 
conduct,  or  the  conduct  of  the  department  of  which  he  is  an  officer  or  em- 
ployee, or  of  insubordination  to  the  commission  or  his  superior  officer  or 
officers,  disrespectful  conduct  toward  the  mayor  of  his  city  or  any  of  its 
councilmen,  conduct  unbecoming  an  employee  of  his  city  or  his  depart- 
ment, conduct  which  might  bring  discredit  upon  or  disrepute  to  his  city 
or  his  department,  inefficiency,  oppressive  use  of  his  authority,  habitual 
neglect  of  duty,  said  commission  may  dismiss  or  discharge  him  from  serv- 
ice, demote  him  in  rank,  fine  him  not  exceeding  thirty  days'  pay,  or  with- 
draw his  vacation  privileges;  and  said  commission  may  suspend  any  officer 
or  employee  pending  such  investigation,  but  not  to  exceed  fifteen  days  at 
any  one  time.  And  an  employee  of  either  department  may  be  suspended 
for  a  period  not  exceeding  five  (5)  days  by  his  chief  for  the  commission 
of  any  of  the  said  officers,  but  such  suspension  shall  be  reported  to  the 
commission  within  twenty-four  (24)  hours,  and  it  shall  have  the  right  to 
remove  such  suspension  or  shorten  the  term  thereof.  In  the  conduct  of 
such  investigation,  the  investigating  commissioner  or  the  commissioners 
as  a  body  shall  have  the  power  to  secure  by  summons  both  the  attendance 
and  testimony  of  witnesses,  and  the  production  of  books  and  papers  rele- 
vant to  such  investigation;  and  any  person  prosecuting  such  officer  or  em- 
ployee and  the  accused  himself  shall  have  the  same  right.  Both  prosecutor 
and  accused  at  any  such  hearing  or  investigation  shall  have  the  right  of 
counsel.  Provided,  however,  that  a  six  months'  period  shall  elapse  from 
the  date  of  employment  of  new  and  additional  officers  and  men  under  the 
terms  and  conditions  of  such  ordinance,  during  which  six  months'  proba- 
tion period  the  commission  may  discharge  such  officers  or  employees  with- 
out cause  and  without  a  hearing,  at  its  discretion;  but  after  such  six  months' 
probation  period  no  officer  or  employee  may  be  discharged  except  as  pro- 
vided for  in  this  subsection.  Provided,  further,  that  the  findings  of  said 
commission  shall  be  final  on  any  charges  preferred,  subject  to  the  right, 
however,  on  the  part  of  the  accused  in  the  event  he  has  been  discharged 
to  appeal  on  written  specifications  to  the  city  council  of  such  municipality 
within  thirty-six  hours  after  notification  of  the  commission's  findings,  and 
such  council  shall  have  the  right  to  hear  and  pass  on  such  appeal  on  the 
record  and  in  its  discretion  may  receive  and  consider  additional  evidence, 
and  by  a  two-thirds  vote  of  the  entire  council,  the  action  or  finding  of  the 
commission  may  be  modified  or  reversed. 

(8)  Reports — persons  attend  meetings. — Said  commission  shall  make  a 
full  semi-annual  report  to  city  council  of  its  actions  for  the  preceding  six 
months,  including  the  rules  and  regulations  promulgated  and  in  force,  and 
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it  may  include  in  said  report  any  recommendations  affecting  the  police  and 
fire  departments.  Copies  of  said  semi-annual  report  shall  be  kept  in  the 
files  of  said  commission  as  a  part  of  its  permanent  records;  provided,  how- 
ever, that  the  city  council  of  such  a  municipality  may  at  any  time  call 
upon  said  commission  for  a  report  on  any  special  matter  and  it  shall  be 
the  duty  of  such  commission  to  provide  a  full  and  complete  report  in  keep- 
ing with  such  request.  The  mayor,  the  city  council  or  any  committee  from 
city  council  shall  have  the  right  to  sit  in  at  any  regular  commission  meet- 
ing and  join  in  the  discussion,  but  shall  not  be  permitted  to  vote  on  matters 
herein  delegated  to  such  commission. 

(9)  Compensation. — The  commissioners  shall  be  paid  such  compensation 
for  their  services  as  may  be  fixed  by  city  council,  and  the  chairman  and 
secretary  of  the  commission  may  be  paid  additional  compensation  in  the 
discretion  of  council  for  their  services. 

(10)  Construction — purpose — intention. — No  clause  or  provision  of  this 
section  shall  be  so  construed  as  to  deprive  the  city  council  of  such  munici- 
pality of  its  control  over  the  operations  of  the  said  police  and  fire  depart- 
ments or  the  right  to  prescribe  and  require  the  performance  of  the  duties 
of  the  personnel  of  such  departments,  nor  so  as  to  deprive  such  city  council 
of  the  right  to  control  the  finances,  fix  the  number  of  employees  in  the 
departments  and  the  compensation  to  be  paid  each,  and  to  exercise  the  ex- 
clusive right  to  purchase  all  equipment  and  supplies  for  such  departments; 
it  being  the  primary  purpose  and  intention  of  this  section  to  place  under 
a  civil  service  commission,  in  those  cities  electing  to  avail  themselves  of  its 
provisions,  the  exclusive  right  to  employ,  promote,  discipline  and  dicharge 
the  personnel  of  the  police  and  fire  departments. 

(11)  Cumulative. — It  is  not  intended  by  this  section  to  repeal  any  exist- 
ing laws  as  they  may  affect  municipalities  of  this  State,  but  to  extend  and 
enlarge  the  powers  of  such  municipalities  as  may  fall  within  the  popula- 
tion limitations  of  this  section,  and  as  may  elect  to  create  such  civil  service 
commission  by  appropriate  ordinance. 

1939  (41)  160.' 

§  7547.  Civil  service  for  paid  fire  department,  or  fire  and  police  depart- 
ment having  paid  members  in  certain  cities  of  28,000  and  not  over  29,000. 
(1)  Civil  service  commission — appointment — salary — terms. — There  is 
hereby  created  in  every  city,  town  or  municipality  in  the  State  of  South 
Carolina  having  a  population  of  not  more  than  twenty-nine  thousand  and 
not  less  than  twenty-eight  thousand  at  the  last  federal  census,  A.  D.  1930, 
having  a  full  paid  fire  department,  or  a  fire  department  and  police  depart- 
ment having  paid  members,  a  civil  service  commission  which  shall  be  com- 
posed of  three  persons,  provided,  however,  that  this  section  shall  not  op- 
erate to  create  such  commission  in  any  city,  town,  or  other  commission 
having  a  general  jurisdiction  over  the  service  of  the  fire  department  and 
police  department,  and  which  existing  commission  substantially  performs 
the  same  functions  and  duties  and  substantially  exercises  the  same  powers 
as  those  conferred  upon  the  civil  service  commission  by  this  section.  The 
members  of  such  commission  shall  be  appointed  by  the  person  or  group  of 
persons,  who,  acting  singly  or  in  conjunction,  as  a  mayor,  city  manager, 
council,  common  council,  commission,  or  otherwise,  is  or  are  vested  by  the 
law  with  power  and  authority  to  select,  appoint  or  employ  the  chief  of  a 
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fire  department  or  police  in  any  such  city  prior  to  the  enactment  of  this 
section.  The  members  of  this  commission  shall  receive  a  salary  not  to  ex- 
ceed three  hundred  ($300.00)  dollars  per  annum.  The  term  of  office  of  such 
commissioners  shall  be  for  six  years,  except  that  the  first  three  members 
of  such  commission  shall  be  appoinuted  for  different  terms,  as  follows: 
one  to  serve  for  a  period  of  two  years,  one  to  serve  for  a  perid  of  four  years 
and  one  to  serve  for  a  period  of  six  years.  Two  members  of  such  commission 
shall  constitute  a  quorum. 

(2)  Cities  affected. — The  provisions  of  this  section  shall  apply  to  all  cities, 
towns  and  municipalities  of  the  State  of  South  Carolina  having  a  popula- 
tion of  not  more  than  twenty-nine  thousand  and  not  less  than  twenty-eight 
thousand  at  the  last  federal  census.  A.  D.  1930,  having  a  paid  fire  depart- 
ment or  police,  or  a  fire  department  having  paid  members,  except  such 
cities,  towns  or  municipalities  as  having  an  existing  commission  having 
personnel  jurisdiction  over  the  fire  department  as  set  forth  in  subsection 
1,  and  all  present  incumbents  and  future  appointees  shall  be  subject  to 
civil  service. 

(3)  Include  paid  employees  of  fire  and  police  departments — appointments, 
promotions,  suspensions,  etc. — The  classified  civil  service  and  provisions  of 
this  section  shall  include  all  paid  employees  of  the  fire  department  and 
police  department  of  each  city,  town,  or  municipality  coming  within  the 
purview  of  this  section,  including  the  chief  of  that  department  and  police. 
All  appointments  to  and  promotions  in  said  department  shall  be  left  to  the 
discretion  of  the  city  council  and  chief  of  the  department,  with  the  excep- 
tion of  the  office  of  chief  which  shall  be  elected  by  city  council.  No  person 
shall  be  reinstated  in,  or  transferred,  suspended,  or  discharged  from  any 
such  place,  position,  or  employment  contrary  to  the  provisions  of  this 
section. 

(4)  Commission — organization — duties. — After  appointment,  the  commis- 
sion shall  organize  by  electing  one  of  its  members  chairman  and  hold  meet- 
ings as  may  be  required  for  the  proper  discharge  of  their  duties.  It  shall 
be  the  duty  of  the  civil  service  commission:  (a)  to  make  suitable  rules  and 
regulations  not  inconsistent  with  the  provisions  of  this  section.  Such  rules 
and  regulations  shall  provide  in  detail  the  manner  in  which  examinations 
may  be  held,  (b)  All  tests  shall  be  practical,  and  shall  consist  only  of  sub- 
jects which  will  fairly  determine  the  capacity  of  persons  examined  to  per- 
form duties  of  the  position  to  which  appointment  is  to  be  made,  and  may 
include  tests  of  physical  fitness  and  or  of  manual  skill,  (c)  The  rules  and 
regulations  adopted  by  the  commission  shall  provide  for  a  credit  of  10  per 
cent  in  favor  of  all  applicants  for  appointment  under  civil  service,  who, 
in  time  of  war,  or  in  any  expedition  of  the  armed  forces  of  the  United 
States,  have  served  in  and  been  honorably  discharged  from  the  armed  forces 
of  the  United  States,  including  the  army,  navy  and  marine  corps,  and  the 
American  Red  Cross.  These  credits  apply  to  entrance  examinations  only. 
(d)  Provide  for,  formulate,  and  hold  competitive  tests  to  determine  the 
relative  qualifications  of  persons  who  seek  employment  in  any  class  or 
position,  and  as  a  result  thereof  establish  eligible  lists  for  the  various 
classes  of  positions,  and  to  provide  that  men  laid  off  because  of  curtailment 
of  expenditures,  reduction  in  any  part  in  force,  and  for  like  causes,  shall 
be  the  last  man  or  men,  including  probationers,  that  have  been  appointed 
to  said  fire  department  or  police.  Such  removal  shall  be  accomplished  by 
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suspending  in  numerical  order,  commencing  with  the  last  men  appointed 
to  said  fire  department  and  police  department,  all  recent  appointees  to  said 
fire  department  or  police  department,  until  such  reductions  necessary  shall 
have  been  accomplished:  provided,  further,  that  in  the  event  the  said  fire 
department  and  police  department  shall  again  be  increased  in  numbers  and 
said  firemen  and  policemen  suspended  under  the  terms  of  this  section  shall 
be  reinstated  before  any  new  appointments  to  the  said  fire  department  or 
police  department  shall  be  made. 

(5)  Incumbents. — For  the  benefit  of  the  public  service  and  to  prevent 
delay,  injure,  or  interruption  therein  by  reason  of  the  enactment  of  this 
section,  all  persons  holding  a  position  in  the  fire  department  or  police  de- 
partment of  any  such  including  the  chief  thereof,  when  this  section  takes 
effect,  who  shall  have  served  in  such  position  for  a  period  of  at  least  six 
months  last  past  continuously,  are  hereby  declared  eligible  for  appoint- 
ment for  a  period  of  ten  years  (10)  under  civil  service  to  the  offices,  places, 
position  or  employments  which  they  shall  then  hold,  respectively,  without 
examination  or  other  act  on  their  part,  and  not  on  probation;  and  every 
such  person  is  hereby  automatically  adopted  and  inducted  for  a  period  of 
ten  (10)  years  into  civil  service,  into  such  office,  place,  position,  or  em- 
ployment which  such  person  then  holds  as  completely  and  effectively  to 
all  intents  and  purposes  as  if  such  person  has  been  appointed  for  a  period 
of  ten  (10)  years  thereto  under  civil  service  after  examinations  and 
investigation. 

(6)  Applicants — qualifications. — (a)  An  applicant  for  a  position  of  any 
kind  under  civil  service,  must  be  a  citizen  of  the  United  States  of  America 
and  an  elector  of  the  county  in  which  he  resides,  who  can  read  and  write 
the  English  language,  and  must  have  been  a  resident  of  said  city  for  at 
least  one  year. 

(b)  An  applicant  for  a  position  of  any  kind  under  civil  service  must  be 
of  an  age  of  not  more  than  (35)  thirty-five  years  and  not  less  than  (21) 
twenty-one  years,  in  ordinary  good  health,  of  good  moral  character  and  of 
temperate  habits;  these  facts  to  be  ascertained  in  such  manner  as  the  com- 
mission may  deem  advisable. 

(7)  Terms  of  employment — cause  for  suspension,  demotion,  discharge,  etc. 
— The  tenure  of  every  one  holding  an  office,  place,  position  or  employment 
under  the  provisions  of  this  section  shall  be  only  during  good  behavior, 
and  any  such  person  may  be  removed  or  discharged,  suspended  without 
pay,  demoted,  or  reduced  in  rank,  or  deprived  of  vacation  privileges  for 
any  of  the  following  reasons: 

(a)  Incompetence,  inefficiency  or  inattention  to  or  dereliction  of  duty; 

(b)  Dishonesty,  intemperance,  immoral  conduct,  insubordination,  dis- 
courteous treatment  of  the  public,  or  a  fellow  employee,  or  any  other  act 
of  omission  or  commission  tending  to  injure  the  public  service;  or  any 
other  wilful  violation  of  the  provisions  of  this  section  or  the  rules  and  reg- 
ulation so  adopted  hereunder; 

(c)  Conviction  of  a  felony,  or  a  misdemeanor,  involving  moral  turpitude; 

(d)  Any  other  act  or  failure  to  act  which  in  the  judgment  of  the  civil 
service  commissioners  is  sufficient  to  show  the  offender  to  be  unsuitable 
and  unfit  person  to  be  employed  in  the  public  service. 

(8)  Procedure  to  remove,  suspend,  demote  or  discharge — appeal. — No  per- 
son in  the  classified  civil  service  who  shall  have  been  appointed  for  a  period 
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of  ten  years  or  inducted  into  civil  service  under  provisions  of  this  section, 
shall  be  removed,  suspended,  demoted  or  discharged  except  for  cause,  and 
only  upon  the  written  accusation  of  the  appointing  power,  or  any  citizen  or 
taxpayer,  a  written  statement  of  which  accusation,  in  general  terms  shall 
be  served  upon  the  accused,  and  a  duplicate  filed  with  the  commission. 
The  chief  of  the  fire  department  and  police  may  suspend  a  member  pend- 
ing the  confirmation  of  the  suspension  by  the  regular  appointing  power 
under  the  section  which  must  be  within  three  days.  Any  person  so  re- 
moved, suspended,  demoted  or  discharged  may  within  ten  days  from  time 
of  his  removal,  suspension,  demotion  or  discharge,  file  with  the  commission 
a  written  demand  for  an  investigation.  The  investigation  shall  be  confined 
to  the  determination  of  the  question  of  whether  such  removal,  suspension, 
demotion  or  discharge  was  or  was  not  made  for  political  or  religious  reasons 
and  was  or  was  not  made  in  good  faith  or  cause.  After  such  investigation 
the  commission  may,  if  in  its  estimation  the  evidence  is  conclusive,  affirm 
the  removal,  or  if  it  shall  find  that  the  removal,  suspension,  or  demotion 
was  made  for  political  or  religious  reasons,  or  was  not  made  in  good  faith 
for  cause,  shall  order  the  immediate  reinstatement  or  reemployment  of 
such  person  in  the  office,  place,  position  or  employment  from  which  such 
person  was  removed,  suspended,  demoted  or  discharged,  which  reinstate- 
ment shall,  if  the  commission  so  provided  in  its  discretion,  be  retroactive, 
and  entitle  such  person  to  pay  or  compensation  from  the  time  of  such  re- 
moval, suspension,  demotion  or  discharge.  The  commission  upon  such  in- 
vestigation in  lieu  of  affirming  the  removal,  suspension,  demotion  or  dis- 
charge may  modify  the  order  of  removal,  suspension,  demotion  or  dis- 
charge by  directing  a  suspension,  without  pay,  for  a  given  period,  and  sub- 
sequent restoration  of  duty,  or  demotion  in  classification,  grade,  or  pay; 
the  findings  of  the  commission  shall  be  certified,  in  writing  to  the  appoint- 
ing power,  and  shall  be  forthwith  enforced  by  such  officer. 

All  investigations  made  by  the  commission  pursuant  to  the  provisions  of 
this  subsection  shall  be  by  public  hearing,  after  reasonable  notice  to  the 
accused  of  the  time  and  place  of  such  hearing,  at  which  hearing  the  ac- 
cused shall  be  afforded  an  opportunity  of  appearing  in  person  and  by 
counsel,  and  presenting  his  defense.  If  such  judgment  or  order  be  concurred 
by  the  commission  or  a  majority  thereof,  the  accused  may  appeal  there- 
from to  the  court  of  original  and  unlimited  jurisdiction  in  civil  suits  of  the 
county  wherein  he  resides. 

Such  appeals  shall  be  taken  by  serving  the  commission,  within  thirty 
days  after  the  entry  of  such  judgment  or  order,  a  written  notice  of  appeal, 
stating  the  grounds  thereof,  and  demand  that  a  certified  transcript  of  the 
record  and  all  papers  on  file  in  the  office  of  the  commission  affecting  or 
relating  to  such  judgment  or  order,  be  filed  by  the  commission  with  such 
court.  The  commission  shall,  within  ten  days  after  the  filing  of  such  notice, 
make,  certify  and  file  such  transcript  with  such  court.  The  court  of  origi- 
nal and  unlimited  jurisdiction  in  civil  suits  shall  thereupon  proceed  to  hear 
and  determine  such  appeal  in  a  summary  manner;  provided,  however,  that 
such  hearing  shall  be  to  the  determination  of  whether  the  judgment  or  or- 
der of  removal,  discharge,  demotion  or  suspension  made  by  the  commission, 
was  or  was  not  made  in  good  faith  for  cause,  and  no  appeal  to  such  court 
shall  be  taken  except  upon  such  ground  or  grounds. 


Page  347  Cities  Not  under  25,000  Inhabitants  §  7547 

(9)  Offices  and  employees  hereunder. — All  offices,  places,  positions  and 
employments  coming  within  the  purview  of  this  section,  shall  be  created 
by  the  person  or  group  of  persons  who,  acting  singly  or  in  conjunction,  as  a 
mayor,  city  manager,  and  chief,  common  council,  commission  or  otherwise, 
is  or  are  vested  by  law  at  and  prior  to  the  taking  effect  of  this  section,  with 
power  and  authority  to  select,  appoint,  or  employ  any  person  coming  with- 
in the  purview  of  this  section,  and  nothing  herein  contained  shall  infringe 
upon  the  power  and  authority  of  any  such  person  or  group  of  persons,  or 
appointing  power,  to  fix  the  salaries  and  compensation  of  empolyees  em- 
ployed hereunder. 

(10)  Civil  suits — counsel. — It  shall  be  the  duty  of  the  commission  to  begin 
and  conduct  all  civil  suits  which  may  be  necessary  for  the  proper  enforce- 
ment of  this  section  and  of  the  rules  of  the  commission.  The  commission 
shall  be  represented  in  such  suits  by  the  chief  legal  officer  of  the  city,  but 
said  commission  may  in  any  case  be  represented  by  special  counsel  ap- 
pointed by  it. 

(11)  Liability  of  employees  for  political  service. — No  person  in  office, 
place,  position  or  employment  subject  to  civil  service,  is  under  any  obliga- 
tions to  contribute  to  any  political  fund  or  to  render  any  political  service  to 
any  person  or  party  whatsoever,  and  no  person  shall  be  removed,  reduced, 
in  grade  or  salary,  or  otherwise  prejudiced  for  refusing  so  to  do.  No  public 
officer,  whether  elected  or  appointed,  shall  discharge,  promote,  demote  or 
in  any  manner  change  the  official  rank,  employment  or  compensation  of 
any  person  under  civil  service,  or  promise  or  threaten  so  to  do,  for  giving 
or  withholding  or  neglecting  to  make  any  contribution  of  money,  or  serv- 
ices, or  any  other  valuable  thing,  for  any  political  purpose. 

(12)  Cities  affected  enact  proper  legislation  to  put  this  section  in  effect. — 
The  various  cities  affected  by  the  provisions  of  this  section  shall  imme- 
diately upon  taking  effect  thereof,  enact  appropriate  legislation  for  carrying 
this  section  into  effect,  and  the  failure  upon  the  part  of  the  duly  consti- 
tuted authorities  of  any  such  cities  so  to  do  shall  be  considered  a  violation 
of  this  section  and  be  punishable  as  such. 

(13)  Appointment  of  commission. — Immediately  after  1936,  it  shall  be  the 
duty  of  the  duly  constituted  authorities  in  each  city,  subject  to  the  pro- 
visions of  this  section,  to  appoint  and  create  a  civil  service  commission  as 
provided  for  in  subsection  1,  hereof,  and  the  failure  upon  the  part  of  said 
duly  constituted  authorities,  or  any  of  them,  so  to  do,  shall  be  deemed  a 
violation  of  this  section,  and  shall  be  punishable  as  such. 

(14)  Commission  to  organize  and  put  in  effect. — It  shall  be  the  duty  of 
each  commission  appointed  subject  to  the  provisions  of  this  section,  to  im- 
mediately organize  and  see  to  it  that  the  provisions  thereof  are  carried 
into  effect. 

(15)  Penalties. — Any  person  who  shall  willfully  violate  any  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than  $100.00  nor 
more  than  $1,000.00,  or  by  imprisonment  in  the  county  jail  for  not  longer 
than  one  year,  or  by  both  such  fine  and  imprisonment.  The  court  of  original 
and  unlimited  jurisdiction  in  civil  suits  shall  have  jurisdiction  of  all  such 
offenses  defined  by  this  section. 

(16)  Definitions. — As  used  in  this  section,  the  following  mentioned  terms 
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shall  have  the  following  described  meanings: 

The  term  "commission"  means  the  civil  service  commission  herein 
created,  and  the  term  "commissioner"  means  any  one  of  the  three  commis- 
sioners of  that  commission. 

The  term  "appointing  power"  includes  every  person  or  group  of  persons 
who,  acting  singly  or  in  conjunction,  as  a  mayor,  city  manager,  council,  com- 
mon council,  commission,  or  otherwise,  is  or  are,  vested  by  law  with  power, 
and  authority  to  select,  appoint,  or  employ  any  person  to  hold  any  office, 
place,  position  or  employment,  subject  to  civil  service. 

The  term  "appointment"  includes  all  means  of  selecting,  appointing,  em- 
ploying any  person  to  hold  any  office,  place,  position  or  employment  sub- 
ject to  civil  service. 

The  term  "city"  includes  all  cities,  town  and  municipalities  having  a  full 
paid  fire  department,  police  department  or  a  fire  department  having  paid 
members. 

The  term  "full  paid  fire  department  or  police  department  or  a  fire  depart- 
ment having  paid  members"  means  a  fire  department  the  officers  and  fire- 
men employed  in  which  are  paid  regularly  by  the  city  and  devote  their 
whole  time  to  fire  fighting. 

(17)  Saving  clause. — If  any  sub-section,  subdivision,  sentence,  clause  or 
phrase  of  this  section,  shall  for  any  reason  be  held  unconstitutional,  such 
decision  shall  not  affect  the  validity  of  the  remaining  portions  of  this 
section. 

1936  (39)  1281. 

§  7548.  Cities  over  30,000  and  less  than  55,000  empowered  to  own,  etc., 
cemeteries. — The  city  or  town  council  of  every  incorporated  city  or  town 
in  this  State,  of  more  than  thirty  thousand  inhabitants  and  less  than  fifty- 
five  thousand  inhabitants,  is  hereby  authorized  and  empowered  to  pur- 
chase, or  otherwise  acquire,  to  own,  hold,  operate,  sub-divide  and  develop 
land  for  cemeteries  or  burial  grounds  and  to  dispose  of  lots  or  portions  of 
said  lands  under  such  terms  and  conditions  as  the  said  city  or  town  council 
might  direct. 

1932  Code,  §  7271;  1925  (34)  115;  1927  (35)  112;  1931  (37)  1092. 

See  §  7309  which  provides  for  condemnation  of  lands  to  be  used  as  cemeteries. — 
Ed.  note. 

§  7548-1.     Planning  commission,  cities  over  34,000. 

(1)  Create. — Any  municipality  in  this  State  which  has  a  population  of 
more  than  34,000  according  to  the  last  federal  census  may  by  ordinance 
provide  for  and  create  a  planning  commission  for  such  municipality  and 
its  environs,  with  the  jurisdiction,  powers  and  duties  set  forth  in  this 
section. 

(2)  Personnel —  appointment  —  pay —  terms  —  removal — vacancy. — The 
commission  shall  consist  of  nine  members;  namely,  the  mayor,  city  engi- 
neer, president  of  the  board  of  park  commissioners,  a  member  of  the  city 
council,  selected  by  such  council,  as  members  ex-officio,  and  five  persons 
who  shall  be  appointed  by  the  mayor.  All  members  of  the  commission  shall 
serve  as  such  without  compensation,  and  the  appointed  members  shall  hold 
no  other  municipal  office,  except  that  one  of  such  appointed  members  may 
be  a  member  of  the  zoning  board  of  adjustment  or  appeals.   The  terms  of 
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ex-officio  members  shall  correspond  to  their  respective  official  tenures.  The 
term  of  each  appointed  member  shall  be  four  years  or  until  his  successor 
takes  office.  Members  may,  after  a  public  hearing,  be  removed  by  the  mayor 
for  inefficiency,  neglect  of  duty,  or  malfeasance  in  office.  The  mayor  shall 
file  a  written  statement  of  reasons  for  such  removal.  Vacancies  occurring 
otherwise  than  through  the  expiration  of  term  shall  be  filed  for  the  unex- 
pired term  by  the  mayor. 

(3)  Officers — meetings — reports. — The  commission  shall  elect  its  chair- 
man from  amongst  the  appointed  members  and  create  and  fill  such  other 
of  its  offices  as  it  may  determine.  The  term  of  chairman  shall  be  one  year, 
with  eligibility  for  re-election.  The  commission  shall  hold  at  least  one 
regular  meeting  in  each  month.  It  shall  adopt  rules  for  transaction  of  busi- 
ness and  shall  keep  a  record  of  its  recommendations,  transactions,  findings, 
and  determination,  which  record  shall  be  a  public  record. 

(4)  Employees  —  contracts  —  expenditures  —  supplies. —  The  commission 
may  appoint  such  employees  as  it  may  deem  necessary  for  its  work,  whose 
appointment,  promotion,  demotion,  and  removal  shall  be  subject  to  the 
same  provisions  of  law  as  govern  other  corresponding  civil  employees  of 
the  municipality.  The  commission  may  also  contract  with  city  planners,  en- 
gineers, architects,  and  other  consultants  for  such  services  as  it  may  re- 
quire. The  expenditures  of  the  commission,  exclusive  of  gifts,  shall  be 
within  the  amounts  appropriated  for  the  purpose  by  the  city  council,  which 
shall  provide  the  funds,  equipment,  and  accommodations,  which  it  may 
deem  necessary  for  the  commission's  work. 

(5)  Make  and  adopt  master  city  plan  for  physical  development  of  city — 
contents — amend. — It  shall  be  the  function  and  duty  of  the  commission  to 
make,  or  cause  to  be  made,  and  to  adopt  a  master  city  plan  for  the  physical 
development  of  the  municipality,  including  any  areas  outside  of  its  boun- 
daries which,  in  the  commission's  judgment,  bear  relation  to  the  planning 
of  such  municipality.  Such  plan,  with  the  accompanying  maps,  plats,  charts, 
and  descriptive  matter  shall  show  the  commission's  recommendations  for 
the  development  and  redevelopment  of  said  territory,  including  the  gen- 
eral location,  character  and  extent  of  streets,  viaducts,  subways,  bridges, 
waterways,  water  fronts,  boulevards,  parkways,  playgrounds,  squares, 
parks,  aviation  fields,  and  other  public  ways,  grounds  and  open  spaces,  the 
general  location  of  public  buildings  and  other  public  property,  and  the 
general  location  and  extent  of  public  utilities  and  terminals;  also  the  re- 
moval, relocation,  widening,  narrowing,  vacating,  abandonment,  change  of 
use  or  extension  of  any  public  ways,  grounds,  open  spaces,  buildings,  prop- 
erty, utilities,  or  terminals;  a  zoning  plan  for  the  control  of  the  height, 
area,  bulk,  location,  use  and  intensity  of  use  of  buildings,  structures  and 
premises,  and  of  population  density;  the  general  location,  character,  layout 
and  extent  of  community  centers  and  neighborhood  units;  and  the  general 
character,  extent  and  layout  of  the  replanning  of  blighted  districts  and 
slum  areas.  The  commission  may  from  time  to  time  amend,  extend,  or  add 
to  the  master  plan. 

(6)  Plan — surveys  and  studies  make — consider  neighboring  territory — 
purpose  make  and  use. — In  the  preparation  of  such  master  plan,  the  com- 
mission shall  make,  or  cause  to  be  made,  careful,  and  comprehensive  sur- 
veys and  studies  of  present  conditions  and  trends  of  future  growth  of  the 


7548-1  Civil  Code  Page  350 

municipality,  and  also  give  due  regard  to  the  relation  of  the  municipality 
to  any  neighboring  territory.  The  plan  shall  be  made  and  used  for  the 
general  purpose  of  guiding  and  accomplishing  a  coordinated,  adjusted,  and 
harmonious  development  or  redevelopment  of  the  municipality  and  its 
environs  which  will,  in  accordance  with  present  and  future  needs,  best 
promote  the  health,  safety,  morals,  order,  convenience,  prosperity,  and  gen- 
eral welfare,  as  well  as  efficiency  and  economy  in  the  process  of  develop- 
ment or  redevelopment;  including  adequate  provision  for  traffic,  the  pro- 
motion of  safety  from  fire  or  other  dangers,  adequate  provision  for  light 
and  air,  the  promotion  of  the  healthful  and  convenient  distribution  of  pop- 
ulation, the  promotion  of  good  civic  design  and  arrangement,  wise  and 
efficient  expenditure  of  public  funds,  and  the  adequate  provision  of  public 
utilities  and  other  public  requirements. 

(7)  Plan — adoption — agencies  certify  copy. — The  commission  may  adopt 
the  plan  as  a  whole  by  a  single  resolution  or  may  by  successive  resolution 
adopt  parts  of  the  plan,  said  parts  corresponding  with  the  major  geograph- 
ical sections  or  divisions  of  the  municipality  or  with  functional  subdivisions 
of  the  subject  matter  of  the  city  plan,  and  may  adopt  any  amendment  or 
extension  thereof  or  addition  thereto.  Before  the  adoption  of  the  plan  or 
any  such  part,  amendment,  extension,  or  addition,  the  commission  shall 
hold  at  least  one  public  hearing  thereon,  after  not  less  than  five  days 
notice  of  the  time  and  place  of  which  shall  be  given  by  at  least  one  pub- 
lication in  a  newspaper  having  general  circulation  in  the  city.  The  adop- 
tion of  the  plan  or  of  any  part  or  amendment  or  extension  or  addition  shall 
be  by  resolution  of  the  commission,  carried  by  the  affirmative  votes  or 
not  less  than  a  majority  of  the  entire  membership  of  the  commission.  The 
resolution  shall  refer  expressly  to  the  maps  and  other  descriptive  matter 
intended  by  the  planning  commission  to  form  the  whole  or  part  of  the 
plan,  and  the  action  as  taken  shall  be  recorded  on  the  map  and  plan  and 
descriptive  matter  by  the  identifying  signature  of  the  chairman  and  sec- 
retary of  the  commission.  An  attested  copy  of  the  plan  or  part  thereof  as 
adopted  and  approved  shall  be  certified  to  the  city  council  and  to  all  leg- 
islative and  administrative  agencies  affected  by  the  plan. 

(8)  Commission  act  on  new  streets  and  other  public  grounds  or  struc- 
tures, or  public  utility — appeal. — Whenever  the  commission  shall  have 
adopted  the  master  plan  of  the  municipality  or  of  one  or  more  major  sec- 
tions or  districts  thereof,  no  new  street,  squares,  park  or  other  public  way, 
grounds  or  open  space  or  any  public  building  or  structure,  or  public  utility, 
whether  publicly  or  privately  owned,  shall  be  constructed  or  authorized  in 
the  municipality  or  in  such  planned  section  and  district  until  the  location, 
character  and  extent  thereof  shall  have  been  submitted  to  and  approved 
by  the  commission.  Provided,  that  in  case  of  disapproval  the  commission 
shall  communicate  its  reasons  to  the  city  council  which  shall  have  the 
power  to  overrule  such  disapproval  by  the  recorded  vote  of  not  less  than 
two-thirds  of  its  entire  membership:  provided,  however,  that  if  the  public 
way,  ground,  space,  building,  structure,  or  utility  within  such  municipality 
be  one  the  authorization  or  financing  of  which  does  not,  under  the  law 
provisions  governing  same,  fall  within  the  province  of  the  municipal  coun- 
cil, then  the  submission  to  the  planning  commission  shall  be  by  the  board, 
commission,  or  body  having  such  jurisdiction,  and  the  planning  commis- 
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sion's  disapproval  may  be  overruled  by  said  board,  commission,  or  body 
by  a  vote  of  not  less  than  two-thirds  of  its  membership.  The  failure  of  the 
planning  commission  to  act  within  sixty  (60)  days  from  and  after  the  date 
of  official  submission  to  it,  shall  be  deemed  approval. 

(9)  Commission — advertise  plan — attend  hearings — recommend  programs 
— cooperate  with  officials  and  citizens — accept  gifts — officials  inform — en- 
ter lands — general  powers. — The  commission  shall  have  power  to  promote 
public  interest  in  an  understanding  of  the  plan  and  to  that  end  may  pub- 
lish and  distribute  copies  of  the  plan  or  of  any  report  and  may  employ  such 
other  means  of  publicity  and  education  as  it  may  determine.  Members  of- 
the  commission,  and  any  of  its  employees,  when  duly  authorized  by  the 
commission,  may  attend  city  planning  conferences  or  meetings  of  city  plan- 
ning institutes  or  hearings  upon  pending  city  planning  legislation,  and 
the  commission  may,  by  resolution,  spread  upon  its  minutes,  pay  the 
reasonable  traveling  expenses  incident  to  such  attendance.  The  commis- 
sion shall,  from  time  to  time,  recommend  to  the  appropriate  public  officials, 
programs  for  public  structures  and  improvements  and  for  the  financing 
thereof.  It  shall  be  part  of  its  duties  to  consult  and  advise  with  public 
officials  and  agencies,  public  utility  companies,  civic,  educational,  profes- 
sional, and  other  organizations,  and  with  citizens  with  relation  to  the  pro- 
tecting or  carrying  out  of  the  plan.  The  commission  shall  have  the  right  to 
accept  and  use  gifts  for  the  exercise  of  its  functions.  All  public  officials 
shall,  upon  request,  furnish  to  the  commission,  within  a  reasonable  time, 
such  available  information  as  it  may  require  for  its  work.  The  commission, 
its  members,  officers  and  employees,  in  the  performance  of  their  functions, 
may  enter  upon  any  land  and  make  examinations  and  surveys  and  place 
and  maintain  necessary  monuments  and  marks  thereon.  In  general  the  com- 
mission shall  have  such  powers  as  may  be  necessary  to  enable  it  to  fulfill  its 
functions,  promote  municipal  planning,  or  carry  out  the  purposes  of  this 
section. 

(10)  Commission — further  powers — powers  and  records  transfer  to — 
planning  and  zoning  commission. — The  commission  appointed  under  this 
section  shall  have  all  powers  granted  by  law  heretofore  to  any  planning 
or  zoning  commission  of  the  municipality,  and  from  and  after  the  creation 
of  a  planning  commission  hereunder  in  such  municipality,  all  powers  and 
records  of  the  then  planning  or  zoning  commission  shall  be  transferred  to 
this  planning  commission,  which  may  then  be  referred  to  as  the  planning 
and  zoning  commission  of  such  municipality  and  which  shall  be  subject  to 
the  laws  and  ordinances  relating  to  both  zoning  and  planning;  provided, 
however,  that  in  the  event  that  any  existing  planning  or  zoning  commis- 
sion shall  be  nearing  the  completion  of  its  zoning  plan,  council  may,  by 
resolution,  postpone  the  said  transfer  of  the  zoning  commission's  powers 
until  the  completion  of  such  zoning  plan;  but  such  postponement  shall  not 
exceed  a  period  of  six  months. 

(11)  Commission — territorial  jurisdiction. — The  territorial  jurisdiction  of 
the  municipal  planning  commission  over  the  subdivision  of  land  shall  in- 
clude all  land  located  in  the  municipality  and  all  land  lying  within  three 
miles  of  the  corporate  limits  of  the  municipality  and  not  located  in  any 
other  municipality. 

(12)  File  or  record  only  land  subdivision  plats  approved. — Whenever  the 
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commission  shall  have  adopted  a  major  street  plan  of  the  territory  within 
its  subdivision  jurisdiction  or  part  thereof,  then  no  plat  of  a  subdivision 
of  land  within  such  territory  or  part  shall  be  filed  or  recorded  until  it 
shall  have  been  approved  by  the  planning-  commission  and  such  approval 
entered  in  writing  on  the.  plat  by  the  chairman  or  secretary  of  the 
commission. 

(13)  Regulations  govern  land  subdivisions — adoption. — Before  exercising 
the  powers  referred  to  in  sub-section  12,  the  planning  commission  shall 
prepare  regulations  governing  the  subdivision  of  land  within  its  jurisdic- 
tion. Such  regulations  may  provide  for  the  proper  arrangement  of  streets, 
in  relation  to  other  existing  planned  streets  and  to  the  master  plan,  for 
adequate  and  convenient  open  spaces  for  traffic,  utilities,  access  of  fire- 
fighting  apparatus,  recreation,  light  and  air,  and  for  the  avoidance  of  con- 
gestion of  population,  including  minimum  width  and  area  of  lots. 

Such  regulations  may  include  provisions  as  to  the  extent  to  which  streets 
and  other  ways  shall  be  graded  and  improved  and  to  which  water  and 
sewer  and  other  utility  mains,  piping,  or  other  facilities  shall  be  installed 
as  a  condition  precedent  to  the  approval  of  the  plat.  The  regulations  or 
practice  of  the  commission  may  provide  for  a  tentative  approval  of  the 
plat  previous  to  such  installation;  but  any  such  tentative  approval  shall 
be  revocable  and  shall  not  be  entered  on  the  plat.  In  lieu  of  the  completion 
of  such  improvements  and  utilities  prior  to  the  final  approval  of  the  plat, 
the  commission  may  accept  a  bond  with  adequate  surety  to  secure  to  the 
municipality  the  actual  construction  and  installation  of  such  improve- 
ments or  utilities  at  a  time  and  according  to  specifications  fixed  by  or  in 
accordance  with  the  regulations  of  the  commission.  The  municipality  is 
hereby  granted  the  power  to  enforce  such  bond  by  all  appropriate  legal 
and  equitable  remedies. 

Before  any  such  regulations  shall  be  adopted  by  the  commission,  a  pub- 
lic hearing  shall  be  held  thereon,  notice  of  the  time  and  place  of  which 
shall  be  published  fifteen  (15)  days  prior  to  the  date  of  such  hearing  in  a 
newspaper  having  general  circulation  in  the  municipality. 

(14)  Powers  of  commission  over  land  subdivisions  and  plats  thereof — 
recommend  amendments  to  zoning  ordinance. — The  planning  commission 
shall  approve  or  disapprove  a  plat  within  thirty  days  after  the  submission 
thereof  to  it;  otherwise  such  plat  shall  be  deemed  to  have  been  approved, 
and  a  certificate  to  that  effect  shall  be  issued  by  the  commission  on  de- 
mand; provided,  however,  that  the  applicant  for  the  commission's  approval 
may  waive  this  requirement  and  consent  to  an  extension  of  such  period. 
The  ground  of  disapproval  of  any  plat  shall  be  stated  upon  the  records  of 
the  commission.  Any  plat  submitted  to  the  commission  shall  contain  the 
name  and  address  of  a  person  to  whom  notice  of  a  hearing  shall  be  sent; 
and  no  plat  shall  be  acted  on  by  the  commission  without  affording  a  hear- 
ing thereon.  Notice  shall  be  sent  to  the  said  address  by  registered  mail  of 
the  time  and  place  of  such  hearing  not  less  than  five  days  before  the  date 
fixed  therefor.  Every  plat  approved  by  the  commission  shall  by  virtue  of 
such  approval,  be  deemed  to  be  an  amendment  of  or  an  addition  to  or  a 
detail  of  the  municipal  plan  and  a  part  thereof.  Approval  of  a  plat  shall 
not  be  deemed  to  constitute  or  effect  an  acceptance  by  the  public  of  any 
street  or  other  open  space  shown  upon  the  plat.  The  planning  commission 
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may,  from  time  to  time,  recommend  to  the  city  council  amendments  of  the 
zoning  ordinance  or  map  or  additions  thereto  to  conform  to  the  commission's 
recommendations  for  the  zoning  regulation  of  the  territory  comprised 
within  approved  subdivisions.  The  commission  shall  have  the  power  to 
agree  with  the  applicant  upon  use,  height,  area  or  bulk  requirements  or 
restrictions  governing  buildings  and  premises  within  the  subdivision,  pro- 
vided such  requirements  or  restrictions  do  not  authorize  the  violaton  of 
the  then  effective  zoning  ordinance  of  the  municipality.  Such  requirements 
or  restrictions  shall  be  stated  upon  the  plat  prior  to  the  approval  and  re- 
cording thereof  and  shall  have  the  same  force  of  law  and  be  enforceable 
in  the  same  manner  and  with  the  same  sanctions  and  penalties  and  sub- 
ject to  the  same  power  of  amendment  or  repeal  as  though  set  out  as  a  part 
of  the  zoning  ordinance  or  map  of  the  municipality. 

(15)  Penalty  transfer  property  in  land  subdivision  without  plat  thereof 
approved  and  recorded — enforcement. — Whoever,  being  the  owner  or  agent 
of  the  owner  of  any  land  located  within  a  subdivision,  transfers  or  sells 
or  agrees  to  sell  or  negotiates  to  sell  any  land  by  reference  to  or  exhibition 
of  or  by  other  use  of  a  plat  of  a  subdivision,  before  such  plat  has  been  ap- 
proved by  the  planning  and  zoning  commission  and  recorded  in  the  office 
of  the  county  where  deeds  are  required  to  be  recorded,  shall  forfeit  and 
pay  a  penalty  of  one  hundred  ($100.00)  dollars,  to  the  municipality  evok- 
ing this  act,  for  each  lot  or  parcel  so  transferred  or  sold  or  agreed  or  ne- 
gotiated to  be  sold;  and  the  description  of  such  lot  or  parcel  by  metes  and 
bounds  in  the  instrument  of  transfer  or  other  document  used  in  the  process 
of  selling  or  transferring  shall  not  exempt  the  transaction  from  such  pen- 
alties or  from  the  remedies  herein  provided.  Such  municipality  may  en- 
join such  transfer  or  sale  or  agreement  by  action  for  injunction  brought 
in  any  court  of  competent  jurisdiction  and  may  also  recover  the  said  pen- 
alty by  civil  action  in  any  court  of  competent  jurisdiction. 

(16)  Duties  of  recording  officials — penalties. — In  any  county  where  a 
planning  and  zoning  commission  has,  by  proper  ordinance,  been  established 
by  a  municipality  under  the  provisions  of  this  section,  the  county  official, 
whose  duty  it  is  to  accept  and  record  plats  of  real  estate,  shall  not  accept, 
file  or  record  any  subdivision  plat  in  such  office  without  the  approval  of  the 
planning  and  zoning  commission  of  such  municipality  within  the  area  of 
its  jurisdiction  under  the  provisions  of  this  section,  and  should  such  public 
official  violate  the  provisions  of  this  subsection  he  shall  in  each  instance 
be  subject  to  the  same  penalty  provided  in  subsection  15  hereof  and  the 
municipality  shall  have  the  same  rights  and  remedies  as  to  enforcement  or 
collection  as  therein  provided,  and  the  municipality  may  enjoin  any  viola- 
tions thereof. 

(17)  Jurisdiction  of  commission  over  plats  of  land  subdivisions. — From 
and  after  the  time  when  a  planning  commission  shall  have  control  over 
subdivisions  as  provided  in  subsection  10  hereof,  the  jurisdiction  of  the 
planning  commission  over  plats  shall  be  exclusive  within  the  territory 
under  its  jurisdiction,  and  all  statutory  control  over  plats  or  subdivisions 
of  land  granted  by  other  statutes  shall,  in  so  far  as  in  harmony  with  the 
provisions  of  this  section  be  deemed  transferred  to  the  planning  commis- 
sion of  such  municipality. 

(18)  Building  or  set-back  lines  on  streets  or  highways. — Whenever  the 

IV.-S.C.-12 
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plan  for  a  major  street  system  has  been  adopted  and  properly  filed,  the 
city  council,  upon  recommendation  of  the  planning  commission  is  hereby 
authorized  and  empowered  to  establish,  regulate  and  limit,  by  ordinance, 
building  or  set-back  lines  on  such  existing  and  proposed  major  streets  or 
highways,  and  to  prohibit  any  new  building  being  located  within  such 
building  or  set-back  lines,  within  the  corporate  limits  of  the  city.  The  city 
council  shall  provide  for  the  method  by  which  this  section  of  the  act  shall 
be  enforced.  The  board  of  zoning  appeals,  or  other  similar  board,  if  such 
has  been  established  having  power  to  make  variances  or  exceptions  in 
zoning  regulations,  shall  have  power  to  modify  or  vary  the  set-back  regu- 
lations in  specific  cases,  in  order  that  unwarranted  hardship,  which  con- 
stitutes a  complete  deprivation  of  use  as  distinguished  from  merely  grant- 
ing a  privilege,  may  be  avoided,  yet  the  intended  purpose  of  the  regula- 
tions shall  be  strictly  observed  and  the  public  welfare  and  public  safety 
protected.  Provided,  however,  that  set-back  regulations  shall  be  adopted, 
changed  or  amended  until  a  public  hearing  has  been  held  thereon,  after 
not  less  than  fifteen  (15)  days'  notice  of  the  time  and  place  of  such  hearing 
shall  have  been  given  by  publication  in  one  or  more  issues  of  a  paper 
having  general  circulation  in  such  city. 

(19)  Invalidity. — If  any  subsection,  subdivision,  clause,  sentence  or  phrase 
of  this  section  is  for  any  reason  held  to  be  unconstitutional  and  invalid, 
such  decision  shall  not  affect  the  validity  of  the  remaining  portions  of 
this  section. 

(20)  Power  of  commission  beyond  incorporated  limits  of  cities — plats 
and  penally  in  subsection  15  defined — county  supervisor  member  ex-officio 
of  commission — maintenance  of  streets  in  subdivisions  beyond  city  limits. — 
Provided,  that  nothing  herein  contained  shall  be  construed  to  give  or  per- 
mit said  planning  commission  to  exercise  any  authority  and  power  beyond 
incorporated  limits  of  cities  and  towns,  except  in  the  matter  of  planning 
and  laying  out  new  streets  in  new  subdivisions,  it  being  the  express  intent 
hereof  that  in  all  other  matters  and  things  referred  to  the  said  planning 
commission  shall  have  only  advisory  powers. 

Provided,  further,  that  the  plats  referred  to  in  subsection  15  hereof 
means  and  shall  be  construed  to  mean  only  such  plats  as  shall  designate 
and  establish  new  streets  in  a  sub-division  which  is  presently  to  be  devel- 
oped, and  the  penalty  provided  therein  shall  not  apply  to  owners  of  plats 
beyond  corporate  limits. 

Provided,  further,  that  the  supervisors  of  the  counties  wherein  such 
planning  commission  be  established  shall  be  a  member  ex  officio  of  said 
planning  commission  and  may  confer  on  all  matters  pertaining  to  the  lay- 
ing out  of  streets  beyond  the  corporate  limits. 

Provided,  further,  that  in  new  subdivisions,  beyond  the  incorporate  limits 
of  cities  and  towns  as  herein  referred  to,  no  new  street  or  streets  shall  be 
laid  out,  improved  or  maintained  by  the  county  until  the  same  shall  be 
approved  by  said  planning  commission  by  an  appropriate  resolution. 

1941  (42)  1320. 

S  7549.  Engineer  approve  maps  and  plats  of  subdivisions  near  cities  of  35,- 
000  or  over — change  names  of  streets  near  cities  of  50,000  or  over. — It  shall 
be  unlawful  to  sell  and  convey  lots  or  parcels  of  real  estate  where  the  same 
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has  been  subdivided  into  lots  and  streets,  unless  and  until  a  map  or  plat 
has  been  approved  by  the  city  engineer  of  the  city  constituting  the  county 
seat,  in  the  county  in  which  said  lot  or  parcel  is  located,  and  until  such 
map,  with  the  approval  of  said  city  engineer,  has  been  duly  recorded  in  the 
office  of  the  clerk  of  the  court  of  common  pleas  and  general  sessions  or  of 
the  register  of  mesne  conveyances  for  said  county  in  which  it  is  located: 
provided,  that  such  map  and  plat  and  such  approval  shall  not  be  necessary 
except  where  the  lot  or  parcel  of  real  estate  is  situated  within  five  miles  of 
a  city  having  a  population  of  thirty-five  thousand  people,  or  more:  pro- 
vided, farther,  that  if  the  city  engineer  shall  disapprove  the  plans  sub- 
mitted to  him  or  if  his  rulings  shall  be  unsatisfactory  to  those  persons  sub- 
mitting the  same,  an  appeal  may  be  had  to  the  city  council  or  other  gov- 
erning board  of  the  city:  provided,  further,  that  in  any  county  and  beyond 
the  borders  of  any  incorporated  city  or  town  and  within  a  radius  of  five 
miles  of  any  city  having  a  population  of  fifty  thousand  or  more,  the  city 
engineer  of  such  city,  and  the  county  engineer  of  such  county,  may  change 
the  name  of  any  street  or  road.  Any  such  change  of  name  where  made  shall 
be  certified  to  the  office  of  the  clerk  of  court  of  common  pleas  and  general 
sessions,  or  of  the  register  of  mesne  conveyances  for  said  county,  thereto 
to  be  recorded:  provided,  further,  that  in  any  county  having  no  county  en- 
gineer the  executive  officer  of  the  county  department  or  agency  having 
jurisdiction  of  the  construction  and  maintenance  of  county  roads  and 
highways  shall  act  in  his  stead. 

1932  Code.  §  7389:  1925  (34)  14;  1940  (41)  1849. 

§  7549-1.  Municipalities  over  35,000  and  less  than  45,000.  1920  census, 
create  tree  and  park  recreation  boards. — Any  municipality  in  this  State 
having  population  of  more  than  thirty-five  thousand  (35,000)  and  less  than 
forty-five  thousand  (45,000)  according  to  the  United  States  census  of  1920, 
is  hereby  authorized  and  empowered  to  establish  and  create  by  ordinance 
a  tree  and  park  recreation  board  having  such  members,  rights,  powers  and 
duties  as  the  city  council  of  any  such  city  may  by  ordinance  define  and 
establish. 

1932  Code.  §  7386;  1930  (36)   1326. 

§  7550.  License  fees  cities  of  40,000.— Cities  of  over  forty  thousand  (40,000) 
inhabitants  are  hereby  authorized  to  require  the  payment  of  such  sum  or 
sums  of  money,  not  exceeding  twenty-five  hundred  ($2500.00)  dollars,  for 
license  or  licenses,  as  in  their  judgment  be  just  and  wise,  by  any  person 
or  persons  or  corporations  engaged,  or  intended  to  engage,  in  any  calling, 
business  or  profession,  in  whole  or  in  part,  within  the  limits  of  said  cities, 
except  those  engaged  in  the  calling  or  profession  of  teachers  and  ministers 
of  the  gospel:  provided,  that  whenever  the  amount  of  the  license  shall  in 
any  case  exceed  one  thousand  ($1,000.00)  dollars  the  concurrence  of  two- 
thirds  of  the  whole  council  and  the  mayor  shall  be  necessary  in  the  passage 
of  any  ordinance  requiring  the  same. 

1932  Code,  §§  7373,  7434;  Civ.  C.  '22,  §§  4505,  4546;  Civ.  C.  '12,  §§  2948,  3071;  1904 
(24)  396. 

§  7551.  Cities  of  over  45,000  may  hold  land  for  municipal  purposes.— The 
city  or  town  council  of  any  city  or  town  of  more  than  45,000  inhabitants  is 
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vested  with  power  to  have,  hold  and  possess  in  fee  simple,  through  pur- 
chase or  otherwise,  such  lands  already  acquired,  or  hereafter  to  be  acquired, 
as  it  shall  deem  proper,  to  be  used  as  hospital  or  quarantine  sites,  or  as 
parks,  or  for  other  municipal  purposes:  provided,  that  such  lands  as  are 
not  or  may  not  be  acquired  or  held  for  the  purpose  of  establishing  a  sys- 
tem of  waterworks,  or  in  connection  therewith,  shall  be  situated  within 
a  radius  of  twelve  miles  from  the  site  of  the  city  or  town  hall  in  such  city 
or  town. 

1932  Code,  §  7529;  Civ.  C.  '22,  §  4643;  Civ.  C.  '12,  §  2958;  Civ.  C.  '02,  §  1992;  1899 
(23)  51. 

A  municipality  cannot,  as  against  the      other  state  uses.  Trustees  v.  Columbia, 
state,   acquire  title   to  land   by   adverse      108  S.  C.  244,  93  S.  E.  934. 
possession  to  property  being  devoted  to 

§  7552.  Conditions  requisite  to  creating  debts,  etc..  in  such  cities  beyond 
municipal  income  of  current  year. — It  shall  not  be  lawful  for  the  city  or 
town  council  of  any  city  or  town  of  over  45,000  inhabitants  to  create  any 
debt  beyond  the  municipal  income  of  the  current  year,  or  to  endorse  or 
guarantee  the  notes,  bonds  or  obligations,  or  accept  the  drafts  of  any  com- 
pany, corporation,  person  or  persons,  for  any  purpose  whatsoever,  unless 
the  following  terms  and  conditions  be  first  observed  and  complied  with: 
first.  A  resolution  declaring  the  intention  of  the  said  city  or  town  council 
to  create  such  indebtedness,  or  incur  such  liability,  and  specifying  the 
amount  thereof,  shall  first  be  passed  at  a  regular  meeting  of  the  said  city 
or  town  council  by  a  vote  of  two-thirds  of  the  whole  body.  Second.  The 
proposition,  after  being  adopted  in  such  manner  by  the  said  city  or  town 
council,  shall  be  submitted  to  the  qualified  voters  of  the  said  city  or  town 
at  an  election  to  be  held  under  resolution  of  the  said  city  or  town 
council  after  ninety  days'  notice  thereof;  and  should  two-thirds  of  the 
number  of  qualified  voters  voting  at  the  preceding  municipal  election  vote 
affirmatively  at  the  said  election,  the  proposition  shall  then  be  submitted 
to  the  General  Assembly  of  the  State  of  South  Carolina  for  approval;  and 
should  the  proposition  be  approved  by  the  said  General  Assembly,  the  said 
city  or  town  council  shall  have  the  authority  to  create  the  debt  or  incur 
the  liability:  provided,  however,  that  nothing  in  this  section  contained  shall 
apply  to  any  debt  contracted,  or  to  any  note,  bond,  draft  or  obligation  exe- 
cuted, indorsed  or  guaranteed  by  the  city  or  town  council  of  such  city  or 
town,  and  approved  and  confirmed  by  a  two-thirds  vote  of  the  whole  of  the 
said  city  or  town  council,  at  a  regular  meeting  thereof,  for  the  purpose  of 
the  establishment  of  a  sewerage  system,  or  for  the  purpose  of  securing  a 
supply  of  water  or  light  for  its  public  use,  by  contract,  or  for  the  purpose 
of  a  lease,  purchase,  construction  or  operation  by  the  said  city  or  town 
council  of  any  plant  or  plants,  for  waterworks  or  lighting  purposes,  one  or 
both;  and  for  any  of  such  purposes  the  city  or  town  council  or  cities  or 
towns  of  over  45,000  inhabitants  are  expressly  authorized  and  empowered 
to  create  debts  and  incur  liabilities  beyond  the  municipal  income  of  the 
current  year,  upon  the  same  being  approved  and  confirmed  by  a  two-thirds 
vote  of  the  whole  of  the  said  city  or  town  council  at  a  regular  meeting 
thereof:  provided,  that  no  purchase  or  construction  of  said  plant  or  plants 
for  waterworks  or  lighting  purposes  shall  be  made  by  the  said  city  or  town 
council,  except  upon  a  majority  vote  of  the  electors  in  such  cities  or  towns, 
who  are  qualified  to  vote  on  the  bonded  indebtedness  of  the  said  cities 
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or  towns. 

1932  Code,  §  7530;  Civ.  C.  '22,  §  4644;  Civ.  C.  '12,  §  2959:  Civ.  C.  '02,  §  1993;  1899 
(23)  51. 

As  to  constitutionality  of  this  section      Charleston,  60  S.  C.  532,  39  S.  E.  265,  37 
as    it    formerly    stood,    see    Duncan    v.      L.  R.  A.  (N.  S.)  1069,  Ann.  Cas.  12D,  660. 

§  7553.  Cities  over  fifty  thousand  inhabitants  may  acquire  property  for 
parks,  athletic  grounds,  etc. — All  cities  of  more  than  fifty  thousand  inhabi- 
tants, as  determined  by  the  last  census,  shall  have  the  right  to  own,  buy, 
or  receive  donations  of  lands  and  properties  within  the  city  limits,  or  within 
five  miles  of  the  corporate  limits  of  any  such  city,  to  be  used  by  the  city  for 
the  purpose  of  creating  and  maintaining  parks,  playgrounds,  athletic 
grounds,  stadiums,  or  for  other  purposes  for  which  a  municipality  may 
own  land.  The  city  or  municipality  is  hereby  empowered  to  create  corpor- 
ations and  to  own  stock  therein,  name  directors  and  officers  for  the  man- 
agement thereof,  for  the  purpose  of  having  the  corporations  acquire  prop- 
erties in  like  manner  as  provided  hereinabove  for  the  uses  set  out  therein. 
The  secretary  of  state  is  authorizezd  to  issue  charters  for  such  corporations 
just  as  charters  are  now  issued  for  business  corporations,  and  the  said  cor- 
porations when  formed,  shall  have  the  powers  of  usual  business  corpor- 
ations, with  special  authority  to  buy,  sell,  own,  lease  or  mortgage  the  real 
and  personal  property  so  acquired.  For  tax  purposes  these  properties, 
whether  owned  by  the  municipality  or  by  a  corporation  created  by  the 
municipality,  shall  be  considered  just  as  other  municipal  property.  No  city 
or  municipality  creating  such  corporation  or  corporations  and/or  owning 
the  stock  therein  shall  be  liable  for  any  act  or  acts  of  the  said  corporation 
or  corporations  or  for  the  debts  or  obligations  thereof,  nor  shall  such  city  or 
municipality  be  liable  for  any  act  or  acts  of  the  officers  or  directors  of  any 
such  corporation  or  corporations  or  any  of  them,  or  of  any  agent  or  agents 
thereof. 

If  any  portion  of  this  section  is  declared  unconstitutional,  it  shall  not 
affect  the  remaining  provisions. 

1933  (38)  295.  [ 

§  7554.  Cities  of  fifty  thousand  or  more  may  condemn  lands  on  water 
front. — Whenever  any  city  of  this  State,  having  a  population  of  fifty  thou- 
sand inhabitants  or  more,  and  located  upon  a  navigable  stream,  whether 
tidal  or  non-tidal,  shall  desire  to  extend,  improve  or  protect  its  water  front 
for  public  purposes,  it  shall  have  the  right  to  acquire  all  private  property, 
whether  within  or  without  such  city  or  partly  within  and  partly  without 
such  city,  needed  for  such  extension,  improvement  or  protection  in  the  same 
manner,  as  to  procedure,  as  is  now  provided  by  law  for  condemnation  of 
rights  of  way  by  railroad  companies,  upon  the  payment  of  just  compensa- 
tion therefor  as  determined  by  said  procedure.  And  the  right  hereby  con- 
ferred on  any  such  city  shall  include  the  right  to  condemn  in  the  manner 
aforesaid  the  title  or  possession  of  any  and  all  lands,  water  or  riparian 
rights,  wharves,  docks,  warehouses,  buildings,  rights  of  way,  or  any  other 
property  (including  any  property  which  may  already  have  been  con- 
demned) ,  where  the  same  is  so  taken  for  the  purpose  of  establishing,  im- 
proving, developing,  maintaining  or  operating  the  port  and  terminal  utili- 
ties of  such  city  for  public  purpose;  and  title  thus   acquired  shall  vest 
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absolutely  in  said  city:  provided,  that  no  lands  so  condemned  shall  be  sold 
to  private  owners  by  such  city. 

1932  Code,  §  7569;  Civ.  C.  '22,  §  4752;  Civ.  C.  '12,  §  3094;  1909  (26)  170;  1920  (31)  904. 

§  7555.  Cities  may  fill  up  certain  lowlands  at  expense  of  owner. — When- 
ever such  extension,  improvement  or  protection  shall  make  necessary  the 
filling  up  of  lowlands,  owned  by  private  parties,  to  a  level  established  by 
the  said  city,  and  such  filling  up  is  proposed  to  be  accomplished  by  exca- 
vation from  the  bed  of  a  stream  bordering  the  water  front  so  to  be  ex- 
tended, improved  or  protected,  under  a  general  plan  established  by  said 
city,  said  lowlands  may  be  filled  up  by  the  said  city  at  the  expense  of  the 
said  private  owners,  and  the  costs  thereof  shall  be  a  lien  upon  the  lands  so 
filled  up;  the  said  cost  to  each  private  owner  shall  be  determined  by  the 
proportion  which  the  cubic  contents  of  the  filling  in  each  lot  or  parcel  of 
land,  separately  owned,  shall  bear  to  the  cubic  contents  of  the  whole  area 
filled:  provided,  however,  that  if  the  municipality  and  the  owner  cannot 
agree  as  to  the  cost  of  the  filling  aforesaid  to  be  borne  by  such  private 
owner,  then  the  same  shall  be  determined  by  a  proceeding  in  the  nature  of 
an  action  against  such  property,  to  be  instituted  by  the  municipality,  in  the 
court  of  common  pleas  for  the  county  in  which  such  municipality  is  sit- 
uated, to  recover  the  amount  claimed  to  be  due,  and  the  reasonable  costs 
to  be  paid  by  such  lot  owner  shall  be  determined  by  the  jury  as  in  the  cost 
of  similar  actions. 

1932  Code,  §  7570;  Civ.  C.  '22,  §  4753;  Civ.  C.  '12,  §  3095;  1909  (26)  170. 

§  7556.  How  such  lands  shall  be  filled. — The  municipality  shall  first  notify 
each  private  owner  interested  of  the  plan  proposed  and  of  the  level  up  to 
which  said  lots  are  to  be  filled  and  of  the  general  plan  proposed,  and  such 
private  owners  may,  if  they  see  fit,  arrange  to  fill  up  their  lands  at  their 
own  expense,  such  filling  up  to  be  done  either  prior  to  or  contemporane- 
ously with  the  filling  done  by  the  city,  such  filling  to  be  in  accord  with  the 
general  plan  adopted;  and  the  owner  or  owners  of  any  of  said  lands  shall 
be  entitled  to  use  the  mud  or  soil  in  the  bed  of  the  river  in  front  of  such 
land  for  the  purpose  of  filling  up  their  lands,  in  preference  to  any  other, 
to  the  extent  necessary  to  fill  such  lands. 

1932  Code,  §  7571;  Civ.  C.  '22,  §  4754;  Civ.  C.  '12,  §  3096;  1909  (26)  170. 

§  7557.  In  case  of  disagreement,  city  may  condemn. — In  the  event  that  any 
lot  owner  objects  to  the  cost  of  filling  of  his  lot  or  lots,  then,  and  in  that 
event,  such  owner  may  require  the  municipality  to  purchase  said  lot  at  a 
price  agreed  upon  between  the  said  municipality  and  the  owner;  and  in 
case  of  failure  to  agree  upon  the  price,  then,  and  in  that  event,  the  said  mu- 
nicipality shall  proceed  to  condemn,  and  is  hereby  authorized  to  condemn, 
the  said  lot  or  lots;  and  upon  paying  to  the  owner  or  owners  the  price  that 
may  be  fixed  therefor,  as  hereinafter  provided,  the  title  thereof  shall  vest 
in  said  municipality,  who  shall  proceed  to  fill  said  lot  or  lots,  and  may  sell 
the  same  to  reimburse  itself  for  all  expenses  and  charges.  For  the  purpose 
of  such  condemnation  the  said  municipality  shall  file,  in  the  court  of 
common  pleas  for  the  county  in  which  said  municipality  is  located,  a  peti- 
tion setting  forth  the  necessity  of  filling  such  lots,  and  that  the  owner  or 
owners  have  refused  or  failed  to  fill  the  same,  upon  being  notified,  and  that 
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said  owner  objects  to  the  estimated  cost  of  said  filling,  a  copy  of  which  pe- 
tition shall  be  served  upon  the  owner  or  owners  of  said  lots  as  summons  are 
now  served  in  cases  of  law.  The  judge  of  said  court  of  common  pleas  shall 
thereupon  cause  a  jury  to  proceed  to  fix  the  value  of  the  said  lot  or  lots  to  be 
paid  by  the  said  municipality. 

1932  Code,  §  7572;  Civ.  C.  '22,  §  4755;  Civ.  C.  '12,  §  3097;  1909  (26)  170. 

See  generally.  Beattie  v.  City  Council,  113  S.  C.  541,  102  S.  E.  751. 

§  7558  Cities  of  50,000  and  over  establish,  maintain,  etc.,  port  and  terminal 
utilities— elections  on  bond  issues.— All  cities  of  this  State  having  a  popu- 
lation of  fifty  thousand  inhabitants  or  more,  located  upon  a  navigable 
stream,  whether  tidal  or  non-tidal,  shall  have  full  power  and  authority  to 
purchase,  or  otherwise  acquire,  within  or  without,  or  partly  within  and 
partly  without,  the  corporate  limits  of  such  cities,  lands,  water  or  riparian 
rights,  wharves,  docks,  warehouses,  buildings,  rights  of  way  and  any  other 
property  for  the  purpose  and  with  the  right  of  establishing,  constructing, 
developing,  improving,  maintaining  and  operating  the  port  and  terminal 
utilities  of  such  cities  in  aid  of  the  commerce  and  for  the  public  use  and 
benefit  of  such  cities  and  its  citizens,  with  the  right  to  make  any  and  all 
contracts,  rules,  rates  and  regulations  necessary  or  incident  to  that  end; 
and  to  meet  the  cost  of  the  same,  such  cities  may  issue  coupon  bonds,  bear- 
ing interest  at  a  rate  not  to  exceed  six  per  centum  per  annum,  payable  in 
any  legal  tender  money  of  the  United  States  forty  years  after  date,  with 
the  privilege  of  redemption  after  twenty  years  from  date:  provided,  that 
before  any  such  bonds  shall  be  issued  the  city  council  of  such  cities  shall 
submit  the  question  of  the  issue  thereof  to  the  qualified  registered  electors 
of  such  cities  at  a  special  election  to  be  held  by  the  city  council  of  such  cities 
as  hereinafter  provided:  provided,  further,  that  should  any  such  election 
be  held  in  any  such  cities  prior  to  the  next  general  municipal  election 
therein  there  shall  be  afforded  an  opportunity  for  the  due  registration  of 
all  persons  entitled  thereto  and  who  were  not  duly  registered  at  the  time 
of  the  last  general  election  in  such  cities;  and  such  registration  shall  be 
conducted  in  all  respects  in  accordance  with  the  law  governing  the  regis- 
tration of  qualified  electors  in  such  cities  prior  to  general  municipal  elec- 
tions therein:  provided,  further,  that  nothing  herein  contained  shall  require 
further  registration  of  any  elector  qualified  to  vote  at  such  special  election 
under  the  laws  now  governing  the  same. 

1932  Code,  §  7574;  Civ.  C.  '22,  §  4756;  1920  (31)  969. 

The  city  of  Charleston  can  operate  its  an   agency   of  the   city   created   for  that 

utilities   through   the  port  utilities  com-  purpose,  in  view  of  this  section  and   §§ 

mission  and  make  the  city  liable  for  the  7576,    7578.    Mathewes   v.    Port    Utilities 

acts  of  the  commission,  the  latter  being  Comm.,  32  F.  (2d)  913. 

§  7559.  Petition  for  tax  election — conduct  of  election. — It  shall  be  the  duty 
of  the  city  council  of  any  such  cities,  upon  the  petition  therefor  of  the  ma- 
jority of  the  freeholders  of  such  cities,  as  shown  by  their  tax  books,  to  or- 
der a  special  election  in  any  such  cities  for  the  purpose  of  submitting  the 
question  of  the  issue  of  such  bonds  to  the  qualified  registered  electors  of 
such  cities,  said  election  to  be  held  by  such  cities  to  be  appointed  and  con- 
ducted in  accordance  with  the  laws  of  force  governing  such  municipal 
elections.   And  if  a  majority  of  the  electors  voting  at  such  an  election  vote 
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for  the  issue  of  such  bonds,  the  city  council  of  such  cities  shall  so  declare 
by  ordinance,  and  shall  issue  said  bonds  and  deliver  them  to  the  herein- 
after created  port  utilities  commission  of  such  cities. 
1932  Code,  §  7575;  Civ.  C.  '22,  §  4757;  1920  (31)  969. 

§  7560.  Port  utilities  commissions — personnel. — For  the  purpose  of  exer- 
cising the  power  and  authority  vested  in  such  cities  under  the  provisions  of 
section  7558,  there  is  hereby  created  a  commission  which  shall  be  known 
as  the  port  utilities  commission  of  (naming  the  city) .  This  commission  shall 
be  composed  of  the  following  nine  members  and  their  successors  in  office, 
who  shall,  as  commissioners,  serve  in  such  capacity  without  compensation: 
five  commissioners  thereof  shall  be  voted  for  by  the  qualified  registered 
electors  as  hereinafter  provided.  Two  of  the  said  commissioners  so  elected 
shall  serve  until  the  next  ensuing  general  election  for  such  cities,  and  three 
of  said  commissioners  so  elected  shall  serve  until  the  second  next  general 
election  of  such  cities.  The  commissioners  who  shall  serve  for  the  short 
and  long  terms  shall  be  determined  according  to  the  number  of  votes  re- 
ceived by  such  commissioners,  respectively,  the  commissioners  receiving 
the  highest  number  of  votes,  respectively,  to  serve  for  the  long  term  and 
the  other  commissioners  to  serve  for  the  short  term.  Whenever  a  tie  vote 
shall  have  resulted  in  such  election,  the  respective  terms  of  those  commis- 
sioners so  tying  shall  be  determined  by  lot  cast  in  the  presence  of  the  elec- 
tion commissioners  as  a  whole.  The  term  of  office  of  each  commissioner 
elected  by  the  qualified  electors  after  the  first  term  hereinbefore  provided 
for  shall  be  eight  years.  The  remaining  four  commissioners  shall  be  ex  offi- 
cio the  mayor  of  such  cities,  ex  officio  the  chairman  of  the  committee  on  rail- 
roads of  the  city  council  of  any  such  cities,  and  two  commissioners  who 
shall  be  appointed  by  the  Governor  of  the  State  of  South  Carolina,  and 
who  shall  hold  office  for  a  term  of  two  years.  At  the  first  meeting  of  the  port 
utilities  commission  of  such  cities  after  every  election  for  commissioners, 
it  shall  organize  by  electing  from  among  the  commissioners  one  to  act  as 
chairman  of  the  commission.  A  secretary  shall,  as  soon  as  possible,  be 
appointed  and  shall  serve  for  such  period  and  be  paid  such  salary  as  may 
be  determined  by  the  commission,  and  until  such  appointment  the  clerk 
of  any  such  cities  shall  act  as  secretary  of  the  commission.  The  mayor  and 
alderman  of  any  such  cities  shall  fill  any  vacancy  occurring  in  the  com- 
mission by  reason  of  death,  resignation  or  otherwise,  by  appointment  for 
the  unexpired  term,  except  in  the  case  of  the  two  members  appointed  by 
the  Governor,  in  which  case  any  vacancy  shall  be  filled  by  the  Governor. 
The  persons  so  elected,  designated  or  appointed  to  such  office  shall  qualify 
by  taking  the  oath  taken  by  the  election  officers  of  any  such  city.  The  mayor 
of  such  cities  shall  notify  the  persons  elected  as  members  of  the  port  utili- 
ties commission  within  ten  days  after  the  result  of  any  election  is  declared, 
and  promptly  call  a  meeting  for  the  purpose  of  organizing  the  commission. 
1932  Code,  §  7576;  Civ.  C.  '22,  §  4758;  1920  (31)  969. 

See  note  to  §  7558. 

§  7561.  Elections  for  commissioners. — The  election  for  the  commissioners 
of  the  port  utilities  commission  of  such  cities  may  be  held  in  accordance 
with  law  at  the  time  of  the  election  to  determine  the  question  of  the  issue 
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of  such  bonds  as  hereinabove  provided;  or  may  be  held  at  the  option  of 
such  cities,  in  the  following  manner:  upon  the  duly  signed  petition  of  the 
registered  electors  qualified  to  vote  in  such  cities,  equal  in  number  to 
twenty-five  per  centum  of  the  votes  cast  for  all  candidates  for  mayor  at  the 
last  preceding  city  election  of  such  cities,  showing  the  residence  and  occu- 
pation of  each  petitioner,  the  mayor  shall,  by  proclamation,  order  a  special 
election  to  be  held  at  a  time  specified  in  said  proclamation,  not  later  than 
two  months  and  not  earlier  than  two  weeks  after  said  petition  shall  be  duly 
filed  with  the  proper  officer.  Those  entitled  to  vote  at  said  special  election 
shall  be  all  those  who  are  then  duly  qualified  registered  electors  of  such 
cities.  The  said  special  election  shall  be  held  and  conducted  as  is  provided 
by  law  for  the  conduct  of  municipal  elections. 
1932  Code,  §  7577;  Civ.  C.  '22,  §  4759;  1920  (31)  969. 

§  7562.  Powers  of  commission — reports  to  city  council.— The  port  utilities 
commission  of  such  cities  is  vested  with  full  power  and  authority  in  its 
name  to  carry  out  on  behalf  of  such  cities  the  intent  and  purposes  of  the 
provisions  of  §§  7574  7558  thru  7564  7580;  and  to  that  end  may  exercise  all 
and  singular  the  rights,  powers  and  privileges  conferred  upon  such  cities  in 
section  7558:  provided,  that  said  commission  shall  have  no  power  to  con- 
tract debts  except  as  hereinafter  provided.  The  commission  may  adopt  a 
seal  and  may  sue  and  be  sued  in  any  of  the  courts  of  this  State  by  the  name: 
the  port  utilities  commission  of  (naming  the  city) .  It  may  require  an  exact 
payment  of  such  rates  and  charges  as  in  the  discretion  of  the  commission 
it  is  deemed  wise  to  establish  from  time  to  time,  giving  such  public  notice 
thereof  as  it  may  determine  to  be  reasonable,  and  with  the  power  to  change 
or  modify  such  rates  and  charges  as  circumstances  may  seem  to  the  com- 
mission to  warrant.  The  commission  shall  receive  the  bonds  required  to 
be  delivered  to  it  under  section  7559  and  may  sell  and  dispose  of  said  bonds 
and  apply  the  proceeds,  or  so  much  thereof  as  may  be  necessary,  towards 
the  expenses  and  liabilities  incurred  by  virtue  of  the  exercise  of  the  author- 
ity and  powers  vested  in  it  under  the  provisions  of  this  article:  provided, 
that  the  port  utilities  commission  of  such  cities  shall  make  a  full  statement 
to  the  city  council  of  such  cities,  at  the  end  of  each  month,  of  its  receipts, 
disbursements  and  outstanding  accounts  of  all  kinds  for  the  preceding 
month:  and  provided,  further,  that  the  commission  shall  have  no  power  to 
incur  any  indebtedness  whatsoever  without  the  express  authority  or  con- 
currence of  the  city  council  of  any  such  city. 
1932  Code,  §  7578;  Civ.  C.  '22,  §  4760;  1920  (31)  969. 

See  note  to  §  7574. 

§  7563.  Tax  for  interest  and  sinking  fund. — Any  city  exercising  the  power 
and  authority  conferred  hereunder  is  hereby  empowered  to  assess,  levy 
and  collect,  in  the  annual  tax  levied  for  other  purposes,  a  sufficient  annual 
tax  from  the  taxable  property  of  any  such  city  to  meet  the  interest  to  be- 
come due  upon  said  coupon  bonds,  and  also  to  raise  the  sum  of  at  least  one- 
fortieth  part  of  the  entire  bonded  indebtedness  as  a  sinking  fund  in  aid 
of  the  retirement  and  payment  of  such  bonds.  The  said  sinking  fund  shall 
be  under  the  control  and  management  of  the  port  utilities  commission,  and 
shall  be  applied  to  the  payment  of  same  when  due. 
1932  Code.  §  7579;  Civ.  C.  '22.  §  4761:  1920  (31)  969. 
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§  7564.     Cumulative. — The    powers    conferred    by  sections    7558    through 
7564  upon  such  cities  of  this  State  are,  and  shall  be  taken,  deemed  and 
construed  to  be  in  addition  to  the  powers  now  enjoyed  by  said  cities. 
1932  Code,  §  7580;  Civ.  C.  '22.  §  4762:  1920  (31)  969. 

§  7565.  Tax  exemption  of  port  and  terminal  utilities. — All  property  ac- 
quired by  any  city  of  this  State  for  the  purpose  of  establishing,  developing, 
maintaining,  or  operating  the  port  and  terminal  utilities  of  such  city  in 
pursuance  of  the  provisions  of  sections  7558  through  7564,  shall  be  and  the 
same  is  hereby  declared  to  be  exempt  from  taxation  so  long  as  it  shall  be 
maintained  and  used  for  such  purposes. 
1932  Code,  §  7581;  1926  (34)  947. 

§  7566.  Actions  against  cities  over  50,000  for  damage  or  wrongful  death 
resulting  from  construction  or  operation  of  port  facilities. — Any  person 
who  sustains  injuries  to  his  person,  or  whose  property  is  damaged  by  the 
negligent  construction,  development,  improvement,  maintenance  or  oper- 
ation of  any  wharf,  dock,  warehouse,  building,  right-of-way,  the  terminal 
railway  or  other  property  under  the  control  of  any  city,  or  commission  of 
any  city  of  over  fifty  thousand  inhabitants,  and  in  connection  with  the  main- 
tenance or  operation  of  the  port  of  terminal  facilities  of  such  cities  in  this 
State,  may  recover  actual  damages  in  an  action  against  said  city,  or  any 
commission  of  such  city  for  such  injuries  to  his  person  or  damage  to  his 
property  as  though  he  had  been  injured  or  his  property  had  been  damaged 
by  the  agencies  of  a  private  corporation:  provided,  however,  that  there 
shall  be  no  recovery  in  any  such  action  for  an  amount  in  excess  of  ten 
thousand  ($10,000)  dollars.  Whenever  death  of  a  person  shall  be  caused 
by  any  injuries  sustained  under  such  circumstances  and  conditions  as 
would  have  entitled  the  party  so  injured  to  recover  damages  under  this 
section,  if  death  had  not  ensued,  then  in  every  such  case,  the  right  of  action 
for  such  injuries  and  death  shall  survive  to  and  may  be  enforced  by  the 
personal  representative  of  such  person  in  the  same  manner  as  is  now  pro- 
vided by  the  Code  of  Civil  Procedure,  for  actions  by  administrators  and 
executors  where  death  results  from  personal  injuries;  and  the  provisions 
of  said  code  shall  be  applicable  to  all  such  actions:  provided,  however,  that 
there  shall  be  no  recovery  in  any  such  action  for  an  amount  in  excess  of 
ten  thousand   ($10,000)   dollars. 

1932  Code,  §  7573;  1930  (36)  1225. 

§  7567.  Regulate  erection  of  buildings  in  cities  in  counties  containing  a 
city  over  60,000  inhabitants. — City  councils  of  cities  in  counties  containing 
a  city  whose  population  exceeds  sixty  thousand  according  to  the  1930 
United  States  census  are  hereby  authorized  and  empowered  to  enact  ordi- 
nances regulating  the  erection  of  buildings,  materials  used  in  the  construc- 
tion of  same,  and  the  plans  and  specifications  thereof. 

1933  (38)  255. 
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CHAPTER  152 
Commission  Form  of  Government 

7582  thru  7594.  Cities  between  4,000  and  7658-1.  Firemen's     pension    fund,     cities 
10,000.  from  20,000  to  50,000  under  com- 

7595  thru  7619.  Cities  between  10,000  and  mission  form  of  government. 

20.000.  7659  and  7660.  Entry  into  highest  class. 

7620.  City  council  of  Spartanburg.  7661  thru  7665.  Cities  between  8,000  and 

7621.  Cities    between    7,000    and     10,000.  20,000. 

7622.  Provisions  as  to  Sumter.  ■  7664-1.  Primary  elections  nominate  may- 
7623  and  7624.  Cities  between  2,000  and  or  and  aldermen.  Rock  Hill. 

4,000.  7666    thru    7674.  Cities    between    35,000 
7625.  Greenville.  and  45,000. 

7626  thru  7658.  Cities  between  20,000  and  7675.  Commercial  secretary  in  cities  be- 
50,000.  tween  7,200  and  7,500. 

Commission   Form   of   Government    in   Cities   Containing   Not   Less    Than 

4,000,  and  Provisions  for  Its  Adoption  by  Cities  Between  10,000 

and  20,000,  and  by  Cities  between  50,000  and  100,000 

§  7582.  Commission  form  of  government  for  cities  and  towns  from  four 
to  ten  thousand. — Any  city  or  town,  which  by  the  last  preceding  United 
States  census  heretofore  or  hereafter  made  and  published,  may  have  not 
more  than  ten  thousand  and  not  less  than  four  thousand  inhabitants,  may 
adopt  the  form  of  government  known  as  the  commission  form  of  govern- 
ment, as  provided  for  in  sections  7626  to  7657  providing  a  form  of  govern- 
ment for  cities  of  more  than  twenty  thousand  inhabitants  and  less  than 
fifty  thousand  inhabitants,  except  such  provisions  of  said  sections  as  are 
herein  changed,  altered  or  excluded;  and  become  organized  under  the  pro- 
visions of  said  sections  as  a  city,  upon  the  adoption  of  such  form  of  gov- 
ernment by  a  special  election  ordered  upon  petition  as  provided  therein 
and  herein. 

1S32  Code,  §  7582:  Civ.  C.  '22,  4675;  1912  (27)  814. 

This  and  following  sections  are  constitutional.  Forde  v.   Owens,  Mayor,   et  al., 
160  S.  C.  168,  158  S.  E.  147. 

§  7583.  Ballots.-  -The  question  submitted  by  the  proclamation  of  the  mayor 
on  the  election  provided  for  in  section  7627  and  the  ballots  provided  by  the 
commissioners  of  election  as  required  in  section  7628  shall  be  substantially 
in  the  following  form,  to  wit:  "shall  the  city  (or  town  of)  (name  of  city  or 
town)  adopt  the  form  of  government  provided  in  sections  7626  to  7657,  as 
modified  and  made  applicable  to  cities  and  towns  of  not  more  than  ten 
thousand  inhabitants  and  not  less  than  four  thousand  inhabitants?  Yes,  No." 
(Erase  one  answer.) 
1932  Code,  §  7583;  Civ.  C.  *22,  §  4676;  1912  (27)  814. 

§  7584.     City  officers. — The  city  officers  to  be  elected  as  provided  in  sec- 
tions 7629  and  7630  shall  consist  of  a  mayor  and  two  councilmen,  all  of 
whom  shall  be  elected  for  a  term  of  four  years. 
1932  Code,  §  7584;  Civ.  C.  '22,  4677;  1912  (27)  814. 

§  7585.     Publication  of  na.mes  of  candidates. — The  publication  of  the  names 
of  the  candidates  in  any  primary  election  as  provided  in  section  7631  shall 
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be  in  such  newspapers  as  are  published  in  the  city  in  which  said  primary 
election  is  to  be  held. 

1932  Code,  §  7585;  Civ.  C.  '22.  §  4678;  1912  (27)  814. 

§  7586.  Quorum,  motions,  measures,  etc. — All  of  section  7634  shall  be 
applicable,  except  that  two  members  of  the  council  shall  constitute  a 
quorum,  and  the  affirmative  vote  of  two  members  of  said  council  shall  be 
necessary  to  adopt  any  motion  or  pass  any  measure,  and  every  ordinance 
or  resolution  passed  by  the  council  shall  be  signed  by  two  members  and 
be  recorded  before  the  same  shall  be  in  force,  and  two  members  of  said 
council  shall  be  sufficient  to  adopt  any  other  action  vested  in  said  council 
in  any  other  section  of  sections  7582  to  7621,  and  made  applicable  herein 
to  cities  of  not  more  than  ten  thousand  and  not  less  than  four  thousand 
inhabitants. 

1932  Code,  §  7586;  Civ.  C.  '22,  §  4679;  1912  (27)  814. 

§  7587.  Executive  and  administrative  powers  to  be  distributed  into  de- 
partments.— The  executive  and  administrative  powers  and  duties  shall  be 
by  council  distributed  among  three  departments,  of  which  each  of  the 
members  of  council  shall  be  the  superintendent  of  one,  and  the  assignments 
and  reassignments  shall  be  made  by  the  mayor  or  by  a  vote  of  the  council, 
if  they  deem  it  necessary;  the  council  shall  have  power  to  change  or  abolish 
any  offices  theretofore  existing  in  said  city  and  to  establish  such  offices  with 
such  salaries  as  may  seem  desirable;  to  elect  policemen  and  fix  their  com- 
pensation, and,  by  a  vote  of  two  members,  fill  any  office  or  remove  any 
officer  or  employee;  regular  meetings  of  the  council  shall  be  held  at  leasl 
once  a  month,  and  at  such  other  times  as  may  be  provided  for  by  ordinance, 
and  all  meetings,  whether  regular  or  special,  at  which  any  person  not  a  city 
officer  is  admitted,  shall  be  open  to  the  public!  In  a  city  of  more  than  seven 
thousand  inhabitants,  the  salary  of  the  mayor  shall  be  one  thousand  dol- 
lars, and  the  salary  of  each  councilman  shall  be  five  hundred  dollars  per 
annum;  and  in  a  city  of  less  than  seven  thousand  inhabitants  the  salary  of 
the  mayor  shall  be  six  hundred  dollars,  and  the  salary  of  each  councilman 
shall  be  three  hundred  dollars  per  annum,  payable  in  equal  monthly  or 
quarterly  installments,  as  the  council  may  determine,  and  except  as  ex- 
pressly stated  in  this  section,  no  other  provision  of  section  7636  shall  be 
applicable. 

1932  Code,  §  7587;  Civ.  C.  '22,  §  4680;  1912  (27)  814. 

§  7588.     Elections  and  petitions. — The  elections  provided  for  in  sections 
7639  and  7640  shall  be  upon  the  petition  of  twenty  per  centum  of  the  entire 
votes  cast  in  the  regular  election  of  the  city  council,  when  no  primary  elec- 
tion was  held  to  nominate  such  city  council. 
1932  Code,  §  7588;  Civ.  C.  '22,  §  4681;  1912  (27)  814. 

§  7589.     Certain  provisions  not   to  apply  to  cities  under   ten   thousand. — 

The  provisions  of  sections  7652  and  7653  shall  not  apply  to  cities  of  less  than 
ten  thousand  inhabitants. 

1932  Code,  §  7589;  Civ.  C.  '22,  §  4682;  1912  (27)  814. 

§  7590.     Per  diem   of  commissioners  of  election. — The   board   of   commis- 
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sioners  of  elections  appointed  by  the  governor  under  section  7654  in  lieu 
of  salaries  shall  be  paid  each  a  per  diem  of  three  dollars  per  day  for  their 
services,  not  to  exceed  ten  days  in  any  one  year:  provided,  that  the  pro- 
visions of  sections  7582  to  7621  shall  not  apply  to  the  cities  of  Sumter  and 
Georgetown. 

1932  Code,  §  7590;  Civ.  C.  '22,  §  4683;  1912  (27)  814;  1929  (36)  43. 

§  7591.  Compensation  for  mayor  and  councilmen  in  certain  cities  with 
commission  government. — When  the  commission  form  of  government  shall 
be  hereafter  or  is  now  adopted  in  cities  and  towns  of  less  than  ten  thou- 
sand and  over  four  thousand  inhabitants,  the  city  council  shall  have  power 
and  is  hereby  authorized  to  fix  by  ordinance  a  salary  for  the  mayor  not 
exceeding  one  thousand  dollars  per  annum  and  salary  for  each  councilman 
of  not  more  than  six  hundred  dollars  per  annum:  provided,  that  no  salary 
of  mayor  or  councilman  shall  be  increased  or  reduced  during  the  term  of 
office  of  any  incumbent  without  the  unanimous  vote  of  council:  provided, 
further,  that  the  provisions  of  this  section  shall  only  apply  to  the  city  of 
Orangeburg. 

1932  Code,  §  7591;  Civ.  C.  '22,  §  4684;  1914  (28)  651. 

§  7592.  Registration  for  elections  in  cities  of  over  4,000. — Before  the  elec- 
tion in  any  city  of  over  four  thousand  inhabitants  in  this  State  on  the  adop- 
tion of  the  commission  form  of  government  shall  be  held,  the  books  of 
registration  of  electors,  both  municipal  and  county  in  which  said  city  is 
situate,  shall  be  opened  for  the  registration  of  electors  for  three  months  in 
cities  of  more  than  ten  thousand  inhabitants,  and  for  three  weeks  in  cities 
of  less  than  ten  thousand  inhabitants;  each  day  of  the  week  except  Sun- 
days, at  least  five  hours  per  day,  and  shall  be  closed  after  said  three  months 
at  least  thirty  days  before  said  election. 

1932  Code,  §  7592;  Civ.  C.  '22,  §  4685;  1912  (27)  793. 

§  7593.  Compensation  of  supervisors  of  registration. — The  county  super- 
visors of  registration  shall  be  paid  one  hundred  and  fifty  dollars  each,  in 
cities  of  more  than  ten  thousand  inhabitants  and  twenty-seven  ($27.00) 
dollars  each  in  cities  of  less  than  ten  thousand  inhabitants,  extra  for  hold- 
ing said  extra  registration  for  the  state  and  county  registration. 
1932  Code,  §  7593;  Civ.  C.  '22.  §  4686;  1912  (27)  793. 

§  7594.  Books  of  registration  to  be  opened. — When  the  petition,  which 
are  the  prerequisites  to  order  such  elections,  are  filed  with  the  proper  offi- 
cers, on  written  notice  of  the  same  by  any  citizen  of  the  municipality  in 
which  such  election  is  to  be  held  to  the  municipal  and  county  registration 
officers,  they  shall  immediately  open  the  said  books  of  registration  and 
keep  them  open  for  the  time  herein  prescribed. 
1932  Code,  §  7594;  Civ.  C.  '22,  §  4687;  1912  (27)  793. 

§  7595.     Provisions  for  commission  form  of  government  in  certain  cities.— 

Any  city  which,  by  the  last  preceding  United  States  census  heretofore  or 
hereafter  made  and  published,  may  have  more  than  ten  thousand  inhabi- 
tants, and  less  than  twenty  thousand  inhabitants,  and  any  city  which,  by 
the  last  preceding  United  States  census  heretofore  or  hereafter  made  and 
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published,  may  have  more  than  fifty  thousand  inhabitants  and  less  than 
one  hundred  thousand  inhabitants,  may  adopt  the  form  of  government, 
known  as  commission  form  of  government,  and  become  organized  as  a  city 
under  the  provisions  hereof  retaining  and  exercising  all  the  rights  and 
powers,  and  remaining  subject  to  all  the  duties  and  obligations  heretofore 
otherwise  granted  or  imposed  by  law  not  herein  repealed  specifically  or 
by  necessary  implication. 

Ib32  Code,  §  7595;  Civ.  C.  '22,  §  4688;  1912  (27)  793. 

§  7596.  Election  on  question  of  commission  form  of  government. — Upon 
the  petition  of  registered  electors,  qualified  to  vote  in  such  city,  equal  in 
number  to  twenty-five  per  centum  of  the  votes  cast  for  all  candidates  for 
mayor  at  the  last  preceding  city  election  of  any  such  city,  showing  the 
residence  and  occupation  of  each  petitioner,  and  verified  as  hereinafter  re- 
quired for  other  petitions,  the  mayor  shall,  by  proclamation,  submit  to  a 
vote  of  the  qualified  registered  electors  of  said  city  the  question  of  adopt- 
ing the  form  of  government  herein  and  organize  as  a  city  under  sections 
7582  to  7625  at  a  special  election  to  be  held  at  a  time  specified  in  said  proc- 
lamation, not  later  than  six  (6)  months,  and  not  earlier  than  four  (4) 
months,  after  said  petition  is  filed.  If  the  plan  of  government  herein  pro- 
vided for  be  not  adopted  by  the  majority  vote  cast  at  the  said  special  elec- 
tion, the  question  of  adopting  said  plan  shall  not  be  resubmitted  to  the 
voters  of  said  city  for  adoption  within  four  years  thereafter,  but  at  the 
expiration  of  four  years,  the  same  question  may  be  resubmitted  upon  the 
presentation  of  a  petition  as  hereinabove  provided  for.  The  question  shall 
be  submitted  by  the  mayor  in  his  proclamation  in  the  following  form,  to 
wit:  "shall  the  city  of  (name  of  city)  adopt  the  form  of  government  pro- 
vided in  sections  7582  to  7625  (cities  of  more  than  ten  thousand  inhabi- 
tants and  less  than  twenty  thousand  inhabitants,  and  cities  of  more  than 
fifty  thousand  inhabitants  and  less  than  one  hundred  thousand  inhabi- 
tants)?" 

1932  Code,  §  7596;  Civ.  C.  '22,  §  4689;  1912  (27)  793. 

§  7597.  Ballots. — At  such  election  there  shall  be  provided  by  the  board  of 
commissioners  of  elections  ballots,  upon  which  shall  be  written:  "shall  the 
city  of  (name  of  city)  adopt  the  form  of  government  provided  in  sec- 
tions 7582  to  7625  (cities  of  more  than  ten  thousand  inhabitants  and  less 
than  twenty  thousand  inhabitants,  and  cities  of  more  than  fifty  thousand 
inhabitants  and  less  than  one  hundred  thousand  inhabitants)  ?  Yes.  No." 
(Erase  one  answer.)  Each  qualified  registered  elector  shall  be  allowed  to 
vote  one  ballot;  the  said  election  being  conducted  and  the  vote  canvassed 
and  the  result  declared  in  the  same  manner  as  heretofore  provided  by  law 
in  respect  to  municipal  elections,  except  as  hereinafter  provided.  If  the 
majority  of  the  votes  cast  shall  be  "Yes"  (the  word  "No"  being  erased), 
the  board  of  commissioners  of  elections  shall  declare  that  the  said  city 
has  adopted  the  form  of  government  provided  for  herein.  If  there  be  not 
a  majority  of  the  ballots  with  the  word  "Yes"  thereon,  and  the  word 
"No"  erased,  the  board  of  commissioners  of  elections  shall  declare  that  the 
said  form  of  government  has  been  rejected.  Immediately  after  the  result 
of  said  election  is  declared,  if  it  be  in  favor  of  the  adoption  of  the  said  form 
of  government,  the  mayor  shall  forthwith  file  with  the  secretary  of  state 
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a  certificate  stating  the  result  of  said  vote,  which  certificate  shall  be  re- 
corded in  the  office  of  the  secretary  of  state,  and  shall  be  sufficient  record 
and  notice  that  the  said  city  is  thereafter  operating  under  the  said  form 
of  government:  provided,  however,  that  the  mayor  and  council  and  other 
officers  then  in  office,  shall  continue  and  remain  until  their  terms  expire, 
and  after  their  successors  shall  be  elected  and  shall  qualify  as  hereinafter 
provided;  and  all  ordinances,  resolutions,  or  other  provisions  theretofore 
of  force  and  not  inconsistent  with  the  provisions  of  section  7582  to  7625  shall 
remain  until  altered  or  repealed  by  the  council  elected  as  hereinafter 
provided.  For  the  election  on  the  adoption  of  this  form  of  government  the 
registered  electors  entitled  to  vote  shall  be  those  on  the  latest  list  that  mav 
have  been  registered,  as  provided  in  sections  7582  to  7625;  then  registra- 
tion for  any  and  every  election  thereafter  shall  be  made  by  the  board  of 
commissioners  of  election  herein  provided  for,  with  the  requirements  here- 
in provided. 


§  7598.  Election  for  mayor  and  councilmen  to  be  ordered. — After  the 
filing  of  said  certificate  in  the  office  of  the  secretary  of  state,  the  mayor 
shall,  by  proclamation  published  in  the  daily  newspapers  of  said  city,  up  to 
the  day  of  said  election,  order  an  election  for  one  mayor  and  four  council- 
men,  said  election  to  be  held  at  the  date  when  the  next  election  for  mayor 
would  be  held,  the  mayor  and  four  councilmen  to  be  voted  for  at  large, 
said  election  to  be  governed  by  the  provisions  hereinafter  made  with  refer- 
ence to  regular  elections  for  mayor  and  councilmen  in  such  city,  or  as 
otherwise  provided  for  by  law:  provided,  that  the  board  of  commissioners 
of  elections  shall  provide  the  ballots  and  shall  put  thereon  the  names  of 
all  candidates,  of  whom  notice  must  have  been  given  for  at  least  two  days: 
provided,  further,  that  no  ballot  shall  be  counted  for  any  candidate  for 
councilman  unless  it  be  for  the  full  number  of  councilmen  to  be  elected, 
and  this  rule  shall  apply  to  every  election  for  councilmen. 
1932  Code,  §  7598:  Civ.  C.  '22,  §  4691;  1912  (27)  793. 

§  7599.  Elected  for  four  years. — In  every  such  city  there  shall  be  a  mayor 
and  four  councilmen  elected  for  the  term  of  four  years:  provided,  that  of 
the  four  councilmen  elected  at  the  first  election,  the  two  receiving  the 
highest  number  of  votes  shall  serve  for  four  years,  and  the  remaining  two 
shall  serve  for  two  years.  And  thereafter  every  two  years  from  the  time 
of  the  first  election  an  election  shall  be  had  for  two  councilmen,  and 
every  four  years  from  the  time  of  the  first  election  an  election  shall  be 
had  for  a  mayor  and  two  councilmen,  and  the  said  mayor  and  four  council- 
men  shall  constitute  the  city  council  of  said  city.  If  any  vacancy  occur  in 
the  city  council,  the  remaining  members,  or  a  majority  thereof,  shall 
appoint  a  person  to  serve  during  the  unexpired  term:  provided,  that  in  the 
city  of  Florence,  upon  the  expiration  of  the  terms  of  office  of  the  present 
mayor  and  councilmen,  or  in  case  the  present  mayor  or  one  of  the  coun- 
cilmen is  removed  from  office  before  the  expiration  of  his  term,  or  in  case 
of  a  vacancy  in  any  of  the  said  offices,  arising  from  any  other  cause,  there 
shall  be  a  mayor  and  two  councilmen,  who  shall  be  elected  and  hold  office 
for  a  term  of  two  years.  If  any  vacancy  oecur  in  the  city  council,  the  same 
shall  be  filled  by  election:  proinded.  in  case  of  a  vacancy  in  the  office  of 
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mayor  before  the  expiration  of  the  term  of  the  present  mayor,  and  there 
be  no  vacancy  in  the  office  of  councilman  at  the  time,  the  three  councilmen 
shall  designate  one  of  their  number  as  mayor  to  fill  the  unexpired  term, 
in  which  event  no  successor  to  the  councilman  so  appointed  mayor  shall  be 
made:  provided,  that  nothing  in  this  section,  as  amended,  shall  be  con- 
strued as  repealing  or  amending  an  act  approved  February  4,  1915,  with 
reference  to  the  city  of  Spartanburg. 

1932  Code,  §  7599;  Civ.  C.  '22,  §  4692;  1912  (27)  793;  1915  (29)  57,  203:  1918  (30)  681. 

§  7600.  Primary  elections. — There  shall  be  no  party  primary  nominations 
of  any  person  as  a  candidate  for  mayor  or  councilman,  unless  the  said 
party  primary  election  be  conducted  and  the  qualifications  for  sufferage 
therein  be  enforced  as  herein  provided.  The  primary  election  of  any  party 
for  nominating  mayor  and  councilmen  shall  be  held  on  the  second  Tuesday 
preceding  the  municipal  election,  and  shall  be  conducted  by  the  duly  ap- 
pointed board  of  commissioners  of  election  and  board  of  managers  of  elec- 
tions for  the  said  municipal  election,  who  shall  be  paid  as  for  the  holding 
of  said  municipal  election,  and  shall  conduct  the  primary  elections  at  the 
same  places  and  in  the  same  manner,  and  with  the  enforcement  of  the 
same  requirements  of  registration  for  sufferage  as  in  the  municipal  elec- 
tion, having  a  separate  box  for  each  organized  political  party  in  said  city, 
and  for  any  violation  of  the  law  governing  the  same  shall  be  subject  to  the 
same  punishment  as  in  violation  of  the  law  governing  other  elections: 
provided,  however,  that  no  person  shall  be  allowed  to  vote  in  any  party 
primary  election  unless  he  be  a  member  of  said  party  and  make  oath  to 
that  effect,  as  provided  by  the  rules  of  said  party:  provided,  further,  that 
no  primary  election  shall  be  held  for  any  political  party  unless  the  chief 
office  or  officers  in  the  city  organization  shall  notify  the  mayor  and  the 
chairman  of  the  board  of  commissioners  of  elections  for  the  municipal  elec- 
tion at  least  five  days  before  the  time  for  the  holding  of  the  party  primary 
election  that  the  said  political  party  desires  a  primary  election,  and  at  such 
primary  election  three  members  of  such  political  party,  duly  appointed  for 
the  purpose  by  the  proper  officers  of  the  party,  shall  have  the  right  to  be 
present  at  each  polling  precinct  and  advise  the  managers  if  any  person 
offering  to  vote  in  said  party  primary  be  not  a  member  of  said  party,  and 
file  protest  as  ground  for  legal  contest  in  case  such  person  be  allowed  to 
vote  by  the  legal  managers.  No  ballot  cast  in  said  primary  election  shall 
be  counted  for  any  person  who  shall  not  have  filed  with  the  chairman  of 
the  board  of  commissioners  of  elections  the  pledge  as  to  corrupt  practices 
and  the  itemized  statement  as  to  expenditures,  as  provided  in  an  act  mak- 
ing certain  offenses  in  primary  elections  misdemeanors  and  prescribing 
penalties  therefor,  approved  March  6,  1905,  volume  XXIV  of  the  statutes, 
at  page  949.  The  board  of  commissioners  of  elections  shall  cause  the  names 
of  all  candidates  in  the  primary  election,  classed  according  to  their  party 
affiliation,  to  be  published  in  the  daily  newspapers  of  the  city  from  the 
time  that  they  have  become  qualified  as  candidates  up  to  and  including  the 
day  of  the  primary  election;  and  the  said  board  shall  provide  the  printed 
ballots  to  be  used  in  the  said  primary  elections,  the  names  of  candidates 
for  mayor,  and  also,  separately,  the  names  of  the  candidates  for  councilmen, 
arranged  alphabetically;  the  ballots  in  each  case  to  bear  the  words:  "vote 
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for  (the  number  to  be  elected) ."  The  candidate  receiving  the  largest  ma- 
jority vote  shall  be  declared  elected.  In  case  a  primary  election  do  not  re- 
sult in  a  majority  and  larger  vote  of  the  number  of  persons  to  be  elected 
in  the  regular  municipal  election,  a  second  primary  shall  be  had  on  the 
seventh  day  after  the  first  primary,  in  which  second  primary  the  ballot 
shall  contain,  for  each  position  for  which  choice  is  to  be  made,  the  names 
of  two  persons — those  receiving  the  highest  vote  at  the  preceding  pri- 
mary election. 

1932  Code,  §  7600;  Civ.  C.  '22,  §  4693;  1912  (27)  793. 

§  7601.     Serving    interest   of   candidate    for    office,    etc.,    prohibited. — Any 

person  who  shall  perform,  or  agree  to  perform,  any  service  in  the  interest 
of  any  candidate  for  any  office  provided  for  in  sections  7582  to  7625  (wheth- 
er in  connection  with  the  primary  election  nomination  or  in  connection 
with  the  municipal  election,  or  in  connection  with  the  obtaining  and  filing 
of  the  petition  required  herein),  in  consideration  of  any  money  or  other 
valuable  thing,  or  of  future  support  in  obtaining  office,  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  ($500)  dollars,  or  imprisonment  not 
exceeding  one  (1)  year,  and  any  candidate,  or  other  person,  who  shall 
solicit  or  contract  for,  or  otherwise  seek  or  obtain,  such  services  in  the 
interest  of  or  against  a  candidacy  for  mayor  or  councilman,  or  for  or  against 
any  question  that  may  be  submitted  to  an  election,  or  shall  pay  any  money 
for  said  service  or  promise  any  valuable  thing  for  such  service,  or  to  influ- 
ence any  elector  in  his  vote,  shall  be  punished  in  the  same  manner,  and 
any  person  making  false  answers  to  any  of  the  provisions  of  sections  7582 
to  7625  relative  to  his  qualifications  to  vote  at  any  election  herein  provided 
for,  any  person  wilfully  voting  or  offering  to  vote  at  such  election  when 
not  qualified  as  herein  provided,  and  any  person  knowingly  procuring,  aid- 
ing or  abetting  any  violation  of  any  of  the  provisions  herein  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined  not  exceeding  five 
hundred  ($500)  dollars,  or  imprisoned  not  exceeding  one  (1)  year,  and 
other  provisions  of  law  now  applying  to  bribery  or  corruption  or  other 
improper  practices  in  connection  with  elections  shall  likewise  apply  to  the 
elections  herein  referred  to. 

1932  Code,  §  7601;  Civ.  C.  '22,  §  4694;  Cr.  C.  '22,  §  366;  1912  (27)  793. 

§  7602.     Expenses  of  elections. — The  expenses  of  each  and  every  election 
provided  for  in  sections  7582  to  7625,  including  advertising,  provision  of 
ballots  and  any  other  item,  shall  be  paid  out  of  the  city  treasury,  upon  the 
warrant  of  the  chairman  of  the  board  of  commissioners  of  elections. 
1932  Code,  §  7602;  Civ.  C.  '22,  §  4695;  1912  (27)  793. 

A  rule  adopted  by  city  executive  com-  was  proper,  and  candidate  could  not  re- 
mittee of  political  party,  requiring  can-  cover    from  city   money    paid    pursuant 
didates  in  primary  to   pay   entrance  fee  thereto.  DuPre  v.  City  of  Columbia,  196 
of  $100,  to  be  paid  to  city  treasurer  for  S.  C.  13,  12  S.  E.  (2d)  543. 
application   upon   expenses   of   primary, 

§  7603.     City   council  —  voting  —  quorum  —  ordinances — veto — Florence. — 

The  mayor  and  councilmen  chosen  as  herein  provided  shall  constitute  the 
city  council  of  such  city,  and  each  of  them  shall  have  the  right  to  vote  on 
all  questions  coming  before  the  council,  three  of  them  constituting  a 
quorum;  and  the  affirmative  vote  of  three  members  of  said  council  shall 
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be  necessary  to  adopt  any  motion  or  pass  any  measure,  other  than  with 
reference  to  meetings  and  adjournments.  Upon  every  vote,  the  yeas  and 
nays  shall  be  called  and  recorded,  and  every  ordinance  or  resolution  shall 
be  reduced  to  writing  and  read  before  the  vote  is  taken  thereon,  and  every 
ordinance  or  resolution  passed  by  council  shall  be  signed  by  three  mem- 
bers and  be  recorded  before  the  same  shall  be  in  force.  The  mayor,  or,  in 
his  absence,  one  of  the  councilmen  chosen  as  mayor  pro  tern.,  shall  preside 
at  all  meetings  of  the  council,  but  shall  have  no  power  to  veto  any  measure: 
provided,  that  in  the  city  of  Florence  upon  the  expiration  of  the  term  of 
office  of  the  present  mayor  and  councilmen,  or  in  case  one  of  the  present 
councilmen  is  removed  from  office  before  the  expiration  of  his  term,  or  in 
case  of  a  vacancy  in  any  of  said  offices  arising  from  any  other  cause,  the 
city  council  shall  consist  of  a  mayor  and  two  councilmen,  each  of  whom 
shall  have  the  right  to  vote  on  all  questions  coming  before  council,  and 
two  of  whom  shall  constitute  a  quorum;  and  wherever  it  is  hereinabove 
required  that  the  action  of  three  members  of  the  council  shall  be  necessary 
for  any  purpose,  in  all  similar  cases  in  the  city  of  Florence  the  action  of 
two  members  of  the  council  shall  be  sufficient  as  and  when  the  reduction 
of  the  city  council  of  said  city  from  four  to  three  members  has  become 
effective. 

1932  Code,  §  7603;  Civ.  C.  '22,  §  4696;  1912  (27)  793;  1915  (29)  203;  1924  (33)  1063. 

Applied  in  Green  v.  Rock  Hill,  149  S.  C.  234,  147  S.  E.  346. 

§  7604.  Office  hours  of  councilmen. — The  council  shall  have,  possess  and 
exercise  all  executive,  legislative  and  judicial  powers  and  duties  conferred 
upon  such  city,  or  theretofore  belonging  to  it,  with  the  power  to  establish 
such  subordinate  officers  as  they  may  see  fit,  and  assign  to  them  appro- 
priate duties,  subject  to  the  council.  Each  member  of  the  council  shall  give 
to  the  duties  to  his  office  all  the  time  that  may  be  needed  for  the  most 
efficient  conduct  of  the  affairs  of  the  city,  and  shall  keep  regular  office  hours 
of  not  less  than  two  hours  daily,  except  Sunday:  provided,  that  in  the  city 
of  Florence  the  mayor  shall  keep  regular  office  hours  of  not  less  than  one 
hour  daily,  except  on  Sundays  and  legal  holidays,  but  the  councilmen  shall 
not  be  required  to  keep  regular  office  hours. 

1932  Code,  §  7604;  Civ.  C.  '22,  §  4697;  1912  (27)  793;  1915  (29)  203;  1918  (30)  681. 

The  mayor  and  councilmen  of  the  city  that  city  clerk  and  treasurer  did  not 
of  Spartanburg  are  not  only  agents  of  have  duty  of  collecting  taxes  and  paving 
the  city  but  are  the  city  itself  and  their  assessments  amounted  to  a  rescission,  in 
powers  to  enter  into  contracts  for  and  so  far  as  bonding  company  was  con- 
in  the  name  of  the  city  are  limited  only  cerned,  of  any  such  duty  theretofore 
by  the  Constitution  and  statutory  law  of  conferred  upon  the  city  clerk  and  treas- 
the  state.  Mason  v.  Williams,  et  al.,  194  urer.  Ibid. 
S.  C.  290,  9  S.  E.  (2d)  537.  City  council's  restriction  of  the  duties 

And  they  have  power  to  limit  the  re-  of  the   city   clerk   and   treasurer  of  the 

sponsibility  of  surety  on  official  bond  of  city   of   Spartanburg   would   create   pre- 

city  treasurer  so  as  not  to  include  any  sumption   that    council   had    established 

liability  for  failure  by  subordinate  offi-  another  subordinate  officer  and  devolved 

cer  to  collect   taxes   and   paving   assess-  upon  him,  or  themselves  took  over,  the 

ments.  Ibid.  duty     withdrawn     from     the     treasurer. 

A  representation  to  bonding  company  Ibid. 

§  7G05.  Duties  and  salaries  of  commission. — The  executive  and  adminis- 
trative powers  and  duties  shall  be  by  said  council  distributed  among  five 
departments,  of  which  each  of  the  members  of  council  shall  be  the  super- 
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intendent  of  one,  the  mayor  making  the  assignment,  and  reassignments  be- 
in<*  made  by  a  vote  of  council,  when  deemed  necessary.  The  council  shall 
have  power  to  change  or  abolish  any  offices  theretofore  existing  m  said 
city  and  to  establish  such  offices  with  such  salaries  as  may  seem  desirable, 
and'shall,  by  a  vote  of  three  members,  fill  a  position,  or  remove  any  officer, 
except  certain  civil  service  positions  and  officers  hereinafter  provided  for: 
provided,  however,  that  in  cities  of  not  less  than  fifty  thousand  inhabitants 
and  not  more  than  one  hundred  thousand  inhabitants  all  salaries  of  city 
officials  holding  office,  either  by  election  of  the  former  city  council  or  by 
appointment  by  the  mayor  at  the  time  of  the  adoption  of  this  form  of  gov- 
ernment, and  whose  terms  of  office  for  which  they  have  been  elected  or 
appointed  shall  not  then  have  expired,  shall  continue  to  hold  office  without 
reduction  of  their  then  salaries  for  the  balance  of  the  unexpired  term  of 
their  respective  offices.  In  cities  of  over  ten  thousand  (10,000)  inhabitants 
and  less  than  twenty  thousand  (20,000)  inhabitants  the  mayor  shall  be 
paid  an  annual  salary  of  eighteen  hundred  ($1,800)  dollars,  and  each  council- 
man an  anuual  salary  of  twelve  hundred  ($1,200)  dollars,  payable  in  equal 
monthly  installments:  provided,  that  in  cities  of  over  fifty  thousand  in- 
habitants and  less  than  one  hundred  thousand  inhabitants  the  mayor  shall 
receive  an  annual  salary  of  five  thousand  ($5,000)  dollars,  and  each  council- 
man shall  receive  an  annual  salary  of  four  thousand  ($4,000)  dollars,  pay- 
able in  equal  monthly  installments.  Regular  meetings  of  the  council  shall 
be  held  at  such  times  as  may  be  provided  for  by  ordinance,  and  at  least 
once  a  month,  and  all  meetings,  whether  regular  or  special,  at  which  any 
person  not  a  city  officer  is  admitted  shall  be  open  to  the  public:  provided, 
that  in  the  city  of  Florence,  upon  reduction  of  the  city  council  from  four 
to  three  members,  the  executive  and  administrative  powers  and  duties 
shall  be  by  said  council  distributed  among  three  departments,  each  of 
which  shall  have  a  member  of  the  council  as  the  superintendent  thereof 
the  assignment  to  be  made  in  the  manner  hereinabove  designated:  pro- 
vided, further,  that  as  and  when  the  membership  of  the  said  city  council 
of  Florence  is  reduced  from  four  to  three,  as  above  provided,  the  mayor 
shall  be  paid  an  annual  salary  not  to  exceed  $300.00,  payable  in  equal 
monthly  installments,  and  each  councilman,  in  lieu  of  all  other  salary,  shall 
be  paid  the  sum  of  $5.00  for  each  meeting  of  the  council  attended  by  such 
councilman,  not  to  exceed  two  meetings  in  any  one  month. 

1932  Code,  §  7605;  Civ.  C.  '22,  §  4698;  1912  (27)  793;  1915  (29)  203:  1918  (30)  681. 

§  7606.  Civil  service  commission — not  apply  to  Florence. — The  city  council 
immediately  after  organizing  under  sections  7582  to  7625,  shall  by  ordinance 
appoint  three  civil  service  commissioners,  who  shall  hold  office  for  two, 
four  and  six  years,  the  successors  of  each  to  be  thereafter  appointed  for  the 
term  of  six  years,  at  the  expiration  of  the  preceding  term  of  service;  such 
commissioners  to  be  removable  from  office  by  council  only  for  cause,  four 
councilmen  voting  for  such  removal.  Council  shall  have  authority  to  fill  any 
vacancy  for  the  unexpired  term.  The  said  civil  service  commissioners  shall 
twice  a  year,  or  oftener  if  they  deem  it  necessary,  under  such  rules  and 
regulations  as  they  may  prescribe,  hold  examinations  for  the  purpose  of 
determining  the  qualifications  of  applicants  for  positions  on  the  police  force, 
in  the  fire  department,  in  the  department  of  public  health,  or  in  any  other 
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special  line  of  service  in  the  city  government  which  by  the  city  council 
may  be  placed  under  the  civil  service  regulations.  The  examination  for 
each  line  of  service  to  be  practiced  fairly  testing  the  fitness  of  persons  ex- 
amined to  discharge  efficiently  the  duties  of  the  particular  lines  of  employ- 
ment. The  commissioners  shall,  as  soon  as  practicable  after  such  examina- 
tion, certify  to  the  council  the  persons  who  have  satisfactorily  passed  such 
examination,  stating  the  order  of  excellence:  provided,  however,  that  the 
commissioners  shall  not  certify  the  name  of  (and  may  deny  the  examina- 
tion to)  any  person  as  to  whose  honesty  and  integrity,  or  general  moral 
character,  they  have  not  reasonably  satisfied  themselves  by  affirmative  in- 
vestigation. Council  shall  choose  employees  in  the  civil  service  departments 
of  the  government,  which  shall  always  include  the  police  department,  the 
fire  department,  and  the  department  of  public  health,  only  from  persons 
so  certified  by  the  civil  service  commissioners;  and  no  appointee  to  a  civil 
service  position  shall  be  removed  from  office  by  council  except  by 
and  with  the  approval  of  a  majority  of  the  civil  service  commissioners 
upon  charges  duly  presented,  as  to  which  the  said  employee  shall  have 
the  opportunity  to  make  his  defense:  provided,  however,  that  the  chief 
of  police  and  the  chief  of  the  fire  department,  or  any  superinten- 
dent or  foreman  in  charge  of  municipal  work,  may  peremptorily  suspend 
or  discharge  any  subordinate  then  under  his  direction  for  neglect  of  duty 
or  disobedience  of  his  orders,  but  shall  within  twenty-four  hours  there- 
after report  such  suspension  or  discharge,  and  the  reason  therefor,  to  the 
member  of  council  who  may  be  the  superintendent  of  said  department,  who 
shall  thereupon  affirm  or  revoke  such  discharge  or  suspension,  which  shall 
be  final,  unless  such  employee  shall,  within  five  days  of  such  ruling,  appeal 
therefrom  to  council,  which  shall,  with  the  civil  service  commissioners, 
fully  hear  and  determine  the  matter,  and  shall  not  finally  discharge  the  em- 
ployee without  the  concurrence  of  two-thirds  of  the  civil  service  commis- 
sioners. It  shall  further  be  the  duty  of  the  civil  service  commissioners  to 
giv<=  attention  to  the  work  of  all  departments  within  the  civil  service  of 
said  city,  and  to  make  reports  to  council  and  such  publications  to  the  public 
as  they  may  deem  proper.  Said  civil  service  commissioners  may  be  removed 
upon  petition  and  vote  as  hereinabove  provided  for  members  of  council. 
Each  civil  service  commissioners  shall  be  paid  an  annual  salary  of  one 
hundred  and  fifty  ($150.00)  dollars,  payable  quarterly:  provided,  that  in 
cities  over  fifty  thousand  inhabitants,  and  less  than  one  hundred  thou- 
sand inhabitants,  each  civil  service  commissioner  shall  be  paid  an  annual 
salary  of  two  hundred  and  fifty  ($250.00)  dollars,  payable  quarterly:  pro- 
vided, further,  that  the  provisions  of  this  section  shall  not  apply  to  the  city 
of  Florence. 

1932  Code,  §  7606;  Civ.  C.  '22,  §  4699:  1915  (29)  203. 

§  7606-1.  Term  of  civil  service  employees. — Upon  the  expiration  of  the 
present  terms  of  employment  of  the  employees  in  the  civil  service  depart- 
ments of  the  government,  which  shall  always  include  the  police  depart- 
ment, the  fire  department  and  the  department  of  public  health  as  such 
terms  may  now  be  fixed,  the  terms  of  office  or  employment  of  all  such  em- 
ployees shall  be  for  a  period  of  six  years. 
1934  (38)  1361. 
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§  7607.  Ordinances  and  resolutions,  how  passed. — Every  ordinance  or  res- 
olution appropriating  money  or  ordering  any  street  improvement  of  sewer, 
or  making  or  authorizing  the  making  of  any  contract  or  granting  any  fran- 
chise or  right  to  occupy  or  use  the  streets,  highways,  bridges  or  public 
places  in  the  city  for  any  purpose,  shall  be  complete  in  the  form  in  which 
it  is  finally  passed,  and  in  such  form  remain  on  file  with  the  city  clerk, 
open  to  public  inspection  at  least  one  week  before  the  final  passage  or 
adoption  thereof.  No  franchise  or  right  to  occupy  or  use  the  streets,  high- 
ways, bridges  or  public  places  in  any  city  shall  be  granted,  renewed  or 
extended  except  by  ordinance  passed  three  times  on  three  separate  days, 
and  every  franchise  or  grant  for  interurban  or  street  railways,  waterworks, 
gas  or  electric  light  or  power  plants,  heating  plants,  telegraph  or  telephone 
systems  or  other  public  service  utilities  within  said  city  must  be  authorized 
or  approved  by  a  majority  of  the  electors  voting  thereon  at  an  election 
which  shall  be  ordered  by  council. 

1932  Code,  §  7607;  Civ.  C.  '22,  §  4700;  1912  (27)  793. 

§  7608.  Officers  and  employees  not  to  be  interested  in  any  job.  work  or 
contract. — No  officer  or  employee  elected  or  appointed  in  any  such  city 
shall  be  interested,  directly  or  indirectly,  in  any  contract,  or  job,  for  work 
or  materials,  or  the  profits  thereof,  or  any  services  to  be  furnished  or  per- 
formed for  the  city,  or  for  any  person,  firm  or  corporation  operating  inter- 
urban or  street  railways,  waterworks,  gas  works,  electric  light  or  power 
plants,  heating  plants,  telegraph  or  telephone  system,  or  other  public 
utility  within  the  territorial  limits  of  said  city,  or  doing  business  or  pro- 
posing to  do  business  in  said  city.  No  such  officer  or  employee  shall  accept 
or  receive,  directly  or  indirectly,  from  any  person,  firm  or  corporation  op- 
erating within  the  territorial  limits  of  said  city  any  such  public  utilities 
company  or  other  business  under  a  public  franchise,  any  frank,  free  ticket 
or  free  service,  or  any  other  service,  upon  terms  more  favorable  than  are 
granted  to  the  public  generally,  or  request  or  indicate  the  granting  of  any 
such  favor  to  any  other  person.  Any  violation  of  the  provisions  of  this 
section  shall  be  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  one 
hundred  ($100.00)  dollars  nor  more  than  five  thousand  ($5,000.00)  dollars, 
or  by  imprisonment  for  not  less  than  one  (1)  month  nor  more  than  five 
(5)  years:  provided,  however,  that  the  policemen  and  firemen  in  uniform 
shall  have  the  right  to  free  transportation  upon  any  street  railway  within 
the  limits  of  said  city. 

1932  Code,  §  7608;  Civ.  C.  '22,  §  4701;  1912  (27)  793. 

§  7609.  Recall  of  officers — special  provisions  as  to  Florence. — The  mayor 
or  any  councilman  may  be  removed  from  office  in  the  following  manner: 
whenever  qualified,  registered  electors  of  said  city,  equal  in  number  to  at 
least  twenty  per  centum  of  the  entire  vote  cast  at  the  primary  election 
which  chose  the  candidates  at  the  last  preceding  municipal  election,  file  with 
the  Governor  a  petition  demanding  the  removal  of  the  mayor  or  any  coun- 
cilman, and  stating  the  grounds  for  such  demand,  the  signatures  to  the 
said  petition  showing  the  place  of  residence  and  the  occupation  of  each 
signer,  and  stating  that  he  is  a  qualified  registered  elector  of  said  city,  said 
petition  being  duly  verified  as  to  these  facts  by  one  or  more  persons  who 
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make  affidavits  on  said  petition  as  to  any  stated  number  of  said  petitioners, 
the  said  Governor  shall  order  an  election  for  a  day  not  later  than  thirty 
(30)    days   and  not  earlier  than   two    (2)    weeks   after   the   filing   of  the 
said  petition  with  the  Governor;  said  election  to  be  conducted  by  the  board 
of  commissioners  of  elections  and  the  managers  of  elections,  under  the  rules 
and  regulations  and  penalties  applying  to  other  elections,  at  which  election 
the  said  board  of  commissioners  of  election  shall  provide  ballots,  on  which 
shall  be  placed  the  name  of  the  mayor  or  councilman  whose  removal  the 
petitioners  had  demanded,  and  also  the  name  or  names  of  any  other  can- 
didate, or  candidates,  for   the  position   then  held  by   the  said   mayor  or 
councilman,  the  said  ballot  to  be  prepared  at  least  five  (5)  days  before  the 
date  of  the  election.  The  person  receiving  the  majority  of  the  votes  cast  in 
the  said  election  shall  hold  the  office  during  the  unexpired  term,  and  the  in- 
cumbent shall  not  be  removed  unless  a  majority  vote  is  received  by  some 
other  person;  but  in  case  there  be  no  election,  a  second  election  shall  be 
held,  at  which  the  ballots  shall  contain  only  the  names  of  the  incumbent 
and  of  his  opponent  who  received  the  highest  vote  at  the  preceding  elec- 
tion; the  said  election  to  be  held  on  the  third  day  after  the  first  election, 
unless  delayed  by  a  contest  as  to  the  result  of  the  election,  in  which  case  the 
board  of  commissioners  of  elections  shall  advertise  a  day  for  the  second 
election,  not  later  than  ten  (10)  days  after  the  first  election:  provided,  that 
in  the  city  of  Florence  the  mayor  or  any  councilman  may  be  removed  for 
incapacity,  neglect  of  duty  in  office,  or  misconduct  in  office,  such  removal 
to  be  accomplished  and  the  vacancy  thereby  created  to  be  filled  in  the  fol- 
lowing manner:   before  any  election  shall  be  held  for  the  purpose  of  re- 
moving the  mayor  or  any  councilman,  a  petition  to  that  end  must  be  filed 
with  the  Governor.  This  petition  (1)  must  be  signed  by  registered,  qualified 
electors  of  said  city  equal  in  number  to  at  least  20  per  centum  of  the  entire 
vote  cast  at  the  primary  election  which  nominated  the  officer  whose  re- 
moval is  sought;  (2)  specify  the  charge  of  charges  upon  which  said  removal 
is  demanded,  and  (3)  must  show  the  place  of  residence  and  occupation  of 
each  signer,  and  must  contain  a  statement  that  he  is  a  qualified  registered 
elector  of  said  city.  The  petition  must  further  be  verified  by  the  affidavits  of 
three  of  the  signers  thereof  as  to  the  truth  of  the  charges  therein  preferred 
against   said    officer,    said    affidavits    to    be    on    their    own    knowledge    or 
on  information  and  belief;  and  must  be  accompanied  by  a  certificate  of 
the  supervisor  of  the  registration  of  said  city  showing  that  the  signers 
thereof  are  all  resident  qualified  registered  electors  of  said  city  and  that 
they  equal  in  number  20  per  centum  of  the  vote  cast  in  the  primary  elec- 
tion which  nominated  the  officer  whose  removal  is  sought.  Upon  the  filing 
of  a  petition  complying  with  the  foregoing  requirements,  the  Governor 
shall  order  an  election  for  a  day  not  earlier  than  thirty  (30)  days  after  the 
filing  of  said  petition  in  his  office.  The  said  election  shall  be  conducted  by 
the  board  of  commissioners  and  the  managers  of  elections  under  the  rules 
and  regulations  and  penalties  applying  to  general  elections,  at  which  elec- 
tion the  managers  shall  permit  to  vote  all  those  who  were  duly  qualified 
registered  electors  in  the  general  election  in  which  the  officer  whose  re- 
moval   is  sought  was  elected  and  all  who  have  subsequently  become  quali- 
fied registered  electors  up  to  five  days  preceding  the  day  on  which  said 
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election  is  held.  In  the  said  election  the  board  of  commissioners  of  election 
shall  provide  ballots  upon  which  shall  be  written  or  printed  "For  the  re- 
moval of  _ (Mayor  or  Councilman)"  and  "Against  the  removal  of 

(Mayor  or  Councilman) ;"  and  in  case  a  majority  of  the  ballots 

cast  be  for  the  removal  of  said  officer,  immediately  upon  the  declaration 
of  the  result  his  right  and  title  to  said  office  shall  cease  and  determine, 
and  the  same  shall  become  vacant;  and  it  shall  then  be  the  duty  of  the 
board  of  commissioners  of  election  to  call  an  election  to  fill  the  vacancy. 
The  said  election  for  filling  said  vacancy  shall  be  held  on  the  third  Tuesday 
after  the  declaration  of  the  result  of  the  election  removing  the  officer,  and 
shall  be  conducted  as  any  other  general  election.  The  person  receiving  a 
majority  of  the  votes  cast  in  the  said  election  shall  hold  the  office  during 
the  unexpired  term:  but  should  no  candidate  be  elected  in  the  first  election, 
a  second  election  shall  be  held,  at  which  the  ballots  shall  only  contain  the 
names  of  the  two  candidates  receiving  the  highest  number  of  votes  in  the 
preceding  election;  the  said  election  to  be  held  on  the  Tuesday  next  suc- 
ceeding the  first  election,  unless  delayed  by  a  contest  as  to  the  result  of  the 
first  election,  in  which  event  the  board  of  commissioners  of  elections  shall 
advertise  a  day  for  the  second  election  after  the  contest  is  finally  decided. 
1932  Code,  §  7609;  Civ.  C.  '22,  §  4702;  1912  (27)  793;  1915  (29)  203. 

§  7610.  Initiative — referendum — amendment  or  repeal  of  ordinance — Flor- 
ence.— Any  proposed  ordinance  may  be  submitted  to  the  council  by  a 
petition  signed  by  qualified  registered  electors  of  said  city,  equal  in  number 
to  twenty  per  centum  of  the  vote  cast  for  mayor  at  the  last  preceding  pri- 
mary election,  said  petition  stating  the  facts  as  to  the  petitioners  and  being 
verified,  as  hereinafter  provided  for  petitions;  and  within  two  weeks  after 
the  filing  of  said  petitions  said  council  shall  pass  the  said  ordinance  or 
call  a  special  election,  at  which  the  adoption  or  rejection  of  such  ordinance 
shall  be  submitted  to  the  registered  electors  of  said  city,  or  said  ordinance 
shall  forthwith,  upon  the  failure  of  council  to  act  as  hereinabove  prescribed, 
become  a  valid  ordinance  of  said  city  after  the  expiration  of  said  two  weeks. 
At  such  election  the  ballots  shall  contain  the  words  "for  the  ordinance" 
(and  state  the  title  of  the  proposed  ordinance)  and  "against  the  ordinance." 
If  the  majority  of  the  registered  electors  voting  on  the  proposed  ordinance 
shall  vote  in  favor  thereof,  such  proposed  ordinance  shall  thereupon  become 
a  valid  ordinance  of  said  city;  and  any  ordinance  proposed  by  a  petition  or 
adopted  by  an  election  as  herein  provided  cannot  be  repealed  or  amended 
except  by  an  election  as  herein  provided.  Any  number  of  proposed  ordi- 
nances may  be  voted  upon  at  the  same  election  in  accordance  with  the 
provisions  of  this  section,  but  there  shall  not  be  more  than  one  special  elec- 
tion for  such  purpose  in  any  period  of  six  months.  The  council  may  submit 
a  proposition  for  the  repeal  of  any  such  ordinance,  or  for  amendments 
thereto,  to  be  voted  upon  at  any  succeeding  general  city  election  or  at  an 
election  specially  ordered  not  earlier  than  one  (1)  year  thereafter,  or  at  a 
special  election  ordered  not  earlier  than  one  (1)  year  thereafter,  or  at  a 
special  election  ordered  at  any  time  upon  the  filing  of  a  petition  of  the 
percentage  of  qualified  registered  electors  hereinbefore  referred  to,  re- 
questing such  election  to  repeal  or  amend  said  ordinance:   provided,  that 
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in  the  city  of  Florence  the  petition  referred  to  in  this  and  section  7600 
need  not  be  verified  under  oath,  but  it  shall  be  sufficient  if  it  be  accom- 
panied by  a  certificate  of  the  city  supervisor  of  registration  showing  that 
the  signers  thereof  are  all  resident  qualified  electors  of  said  city,  and  that 
they  equal  in  number  20  per  centum  of  the  votes  cast  for  mayor  at  the  last 
preceding  primary  election. 

1932  Code,  §  7610;  Civ.  C.  '22,  §  4703;  1912  (27)  793;  1915  (29)  203. 

§  7611.  When  ordinances  suspended. — When  any  ordinance  is  passed  by 
council  its  operation  shall  be  suspended  and  its  ratification  or  rejection 
shall  be  submitted  to  a  vote  of  the  qualified  registered  electors  of  the  city 
at  a  special  election,  if  a  petition  signed  by  qualified  registered  electors  of 
the  city,  as  hereinbefore  required,  shall  be  presented  to  council  demanding 
the  same;  and  after  the  filing  of  said  petition,  such  ordinance  shall  not  be 
operative  unless  a  majority  of  the  ballots  cast  at  such  election  shall  be  in 
favor  of  the  same. 

1932  Code,  §  7611;  Civ.  C.  '22,  §  4704;  1912  (27)  793. 

§  7612.  Three  civil  service  commissioners. — The  city  council,  immediately 
after  organizing  under  this  act,  shall,  by  ordinance,  appoint  three  civil  serv- 
ice commissioners,  who  shall  hold  office  for  two,  four  and  six  years,  the  suc- 
cessors of  each  to  be  thereafter  appointed  for  the  term  of  six  years,  at  the 
expiration  of  the  preceding  term  of  service;  such  commissioners  to  be 
removable  from  office  by  council  only  for  cause,  four  councilmen  voting 
for  such  removal.  Council  shall  have  authority  to  fill  any  vacancy  for  the 
unexpired  term.  The  said  civil  service  commissioners  shall,  twice  a  year, 
nr  oftener.  if  they  deem  it  necessary  under  such  rules  and  regulations  as 
they  may  prescribe,  hold  examinations  for  the  purpose  of  determinig  the 
qualifications  of  applicants  for  positions  on  the  police  force,  in  the  fire 
department,  in  the  department  of  public  health,  or  in  any  other  special 
line  of  service  in  the  city  government  which  by  the  city  council  may 
be  placed  under  the  civil  service  regulations.  The  examination  for  each  line 
of  service  to  be  practiced,  fairly  testing  the  fitness  of  persons  examined  to 
discharge  efficiently  the  duties  of  the  particular  line  of  employment.  The 
commissioners  shall,  as  soon  as  practicable  after  such  examination,  certify 
to  the  council  the  persons  who  have  satisfactorily  passed  such  examination, 
stating  the  order  of  excellence:  provided,  however,  that  the  commissioners 
shall  not  certify  the  name  of  (and  may  deny  the  examination  to)  any  per- 
son as  to  whose  honesty  and  integrity,  or  general  moral  character,  they 
have  not  reasonably  satisfied  themselves  by  affirmative  investigation. 
Council  shall  choose  employees  in  the  civil  service  departments  of  the 
government,  which  shall  always  include  the  police  department,  the  fire 
department,  and  the  department  of  public  health,  only  from  persons  so 
certified  by  the  civil  service  commissioners;  and  no  appointee  to  a  civil 
service  position  shall  be  removed  from  office  by  council  except  by  and 
with  the  approval  of  a  majority  of  the  civil  service  commissioners  upon 
charges  duly  presented,  as  to  which  the  said  employee  shall  have  the  op- 
portunity to  make  his  defense:  provided,  however,  that  the  chief  of  police 
and  the  chief  of  fire  department,  or  any  superintendent  or  foreman  in 
charge  of  municipal  work,  may  peremptorily  suspend  or  discharge  any 
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subordinate  then  under  his  direction  for  neglect  of  duty  or  disobedience  of 
his  orders,  but  shall  within  twenty-four  hours  thereafter  report  such  sus- 
pension or  discharge,  and  the  reason  therefor,  to  the  member  of  council 
who  may  be  the  superintendent  of  said  department,  who  shall  thereupon 
affirm  or  revoke  such  discharge  or  suspension,  which  shall  be  final  unless 
such  employee  shall,  within  five  days  of  such  ruling,  appeal  therefrom  to 
council,  which  shall,  with  the  civil  service  commissioners,  fully  hear  and 
determine  the  matter,  and  shall  not  finally  discharge  the  employee  with- 
out the  concurrence  of  two-thirds  of  the  civil  service  commissioners.  It 
shall  further  be  the  duty  of  the  civil  service  commissioners  to  give  atten- 
tion to  the  work  of  all  departments  within  the  civil  service  of  said  city,  and 
to  make  reports  to  council  and  such  publications  to  the  public  as  they  may 
deem  proper.  Said  civil  service  commissioners  may  be  removed  upon  peti- 
tion and  vote  as  hereinabove  provided  for  members  of  council.  Each  civil 
service  commissioner  shall  be  paid  an  annual  salary  of  one  hundred  and 
fifty  ($150)  dollars,  payable  quarterly:  provided,  that  in  cities  of  over 
fifty  thousand  inhabitants  and  less  than  one  hundred  thousand  inhabi- 
tants, each  civil  service  commissioner  shall  be  paid  an  annual  salary  of 
two  hundred  and  fifty  ($250)  dollars,  payable  quarterly. 
1932  Code.  §  7612;  Civ.  C.  '22,  §  4705;  1912  (27)  793. 

§  7613.  City  attorney — qualifications — duties — Florence. — The  city  council 
shall  appoint  a  city  attorney,  who  must  be  a  freeholder  of  the  city,  and  for 
not  less  than  five  (5)  years  preceding  his  appointment  a  resident  thereof. 
In  addition  to  his  general  duties,  which  shall  be  prescribed  by  council,  it 
shall  be  his  special  duty,  upon  knowledge,  information,  belief,  or  probable 
ground  of  suspicion,  to  cause  investigation,  and,  if  possible,  indictments  and 
prosecutions  for  each  and  every  violation  of  any  of  the  provisions  of  sec- 
tions 7582  to  7625,  or  any  other  provision  of  law  in  respect  to  any  of  the 
inhibitions  in  sections  7582  to  7625  contained,  or  any  bribery,  corruption, 
malfeasance,  or  other  violation  of  law  whatsoever  in  respect  to  the  said 
city  or  any  member  of  council  or  any  employee,  or  any  other  person  or 
persons:  provided,  that  in  the  city  of  Florence  it  shall  not  be  necessary 
for  the  city  attorney  to  be  a  freeholder  or  to  have  resided  in  the  city  for 
five  (5)  years,  but  the  city  council  shall  have  the  right  to  appoint  as  city 
attorney  any  attorney  of  good  and  reputable  standing  who  is  a  resident 
elector  of  the  city  and  who  has  practiced  law  for  two  years,  his  duties  shall 
be  as  hereinabove  provided. 

1932  Code,  §  7613;  Civ.  C.  '22,  §  4706;  1912  (27)  793;  1915  (29)  203. 

§  7614.  Oath  of  office. — Before  entering  upon  the  duties  of  his  office  the 
mayor  and  each  councilman  and  each  civil  service  commissioner  shall  take 
and  subscribe  the  oath  of  office  prescribed  in  section  26,  article  III,  of  the 
Constitution:  and,  further,  that  he  will  at  all  times  endeavor  to  secure  and 
maintain  for  the  city  an  honest  and  efficient  government  in  every  particular 
with  an  eye  single  to  the  public  welfare.  No  member  of  council  or  of  the 
civil  service  commission  shall  hold  or  be  a  candidate  for  any  other  office 
without  first  resigning  or  at  once  forfeiting  his  said  office  in  said  city  gov- 
ernment. No  officer  or  candidate  in  connection  with  said  city  government 
shall  directly  or  indirectly  pay  for  any  publication  in  any  newspaper  in 
commendation  of  his  services  or  in  advocacy  of  his  candidacy  except  under 
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the  caption,  "paid  advertisement,"  and  no  person,  firm  or  corporation,  pub- 
lishing or  managing  a  newspaper,  shall  publish  for  a  consideration  any 
commendation,  advocacy,  or  condemnation  of  any  officer  or  candidate  for 
office  of  said  city  without  stating  in  said  publication  the  price  paid  therefor 
and  the  person  paying  the  same.  Any  violation  of  any  of  these  provisions 
shall  be  punished  by  fine  not  exceeding  five  hundred  dollars  or  imprison- 
ment not  exceeding  one  year:  provided,  however,  that  the  city  council 
shall,  each  month,  print  in  pamphlet  form,  a  detailed,  itemized  statement 
of  all  receipts  and  expenses  of  the  city  and  a  summary  of  its  proceedings 
during  the  preceding  month,  and  furnish  printed  copies  thereof  to  the 
state  library,  the  city  library,  the  daily  newspapers  of  the  city,  and  to  per- 
sons who  shall  apply  therefor  at  the  office  of  the  city  clerk.  At  the  end 
of  each  year  the  council  shall  cause  a  full  and  complete  examination  of 
all  the  books  and  accounts  of  the  city  to  be  made  by  competent  account- 
ants, and  shall  publish  the  result  of  such  examination  in  the  manner  above 
provided  for  publication  of  statements  of  monthly  expenditures,  the  ex- 
penses of  all  such  publications  to  be  paid  out  of  the  city  treasury. 
1932  Code,  §  7614;  Civ.  C.  '22,  §  4707;  1912  (27)  793. 

§  7615.  Commissioners  of  election. — Within  five  days  after  the  filing  of 
the  requisite  petition  for  the  submission  of  the  question  of  the  adoption  of 
the  form  of  government  herein  provided  for,  the  Governor  of  the  State, 
upon  the  recommendation  of  the  majority  of  the  legislative  delegation 
from  the  county  in  which  said  city  is  located,  shall  appoint  from  among  the 
registered  electors  qualified  to  vote  in  said  city  three  discreet  and  trust- 
worthy men  to  serve  as  a  board  of  commissioners  of  election  for  said  city 
for  the  term  of  two  years,  unless  sooner  removed  by  the  Governor,  and  un- 
til their  successors  are  appointed  and  have  qualified,  any  vacancy  to  be 
filled  by  the  Governor;  their  compensation  to  be  one  hundred  dollars  a 
year  each,  to  be  paid  quarterly  by  the  city  treasurer.  Saidf«commissioners 
shall  take  the  oath  of  office  as  prescribed  by  section  26,  arMcle  III,  of  the 
Constitution,  and  shall  organize  as  a  board  by  appointing  one  of  their 
number  chairman  of  the  board,  and  such  chairman  shall  be  empowered  to 
administer  oaths. 

1932  Code,  §  7615;  Civ.  C.  '22,  §  4708;  1912  (27)  793. 

§  7616.  Managers  of  election. — The  said  board  of  commissioners  of  elec- 
tion shall  forthwith  appoint,  from  among  the  registered  electors  qualified 
to  vote  in  said  city,  three  discreet  and  trustworthy  men  to  serve  as  man- 
agers of  election  for  each  polling  precinct  in  said  city,  for  the  term  of  two 
years,  unless  sooner  removed  by  the  said  board  of  commissioners  of  elec- 
tions, and  until  their  successors  are  appointed  and  have  qualified,  any 
vacancy  to  be  filled  by  said  board  of  commissioners  of  elections,  each  man- 
ager to  be  paid  three  dollars  for  each  election  in  which  he  serves,  upon  a 
warrant  on  the  city  treasurer,  drawn  by  the  chairman  of  the  board  of 
commissioners  of  elections.  The  managers  of  elections  shall  take  the  oath 
of  office  as  prescribed  by  section  26,  article  III,  of  the  Constitution,  and  that 
they  will  fairly  and  impartially  conduct  every  election  according  to  law  and 
make  a  true  return  of  the  result  thereof.  They  shall  keep  the  polls  open 
from  eight  in  the  morning  till  eight  in  the  evening,  and  upon  the  closing  of 
the  same  shall  immediately  proceed  to  count  publicly  the  votes  cast,  and 
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shall  continue  such  count  until  the  same  is  completed,  and  shall  make  a 
statement  of  the  whole  number  of  votes  cast  in  such  election,  together  with 
the  number  of  votes  cast  for  each  person  voted  for  mayor  and  for  council- 
man, or  for  or  against  a  proposition  submitted,  upon  the  completion  of 
which  they  shall  transmit  such  statement  to  the  board  of  commissioners 
of  elections  for  said  city,  through  the  chairman  of  said  board  of  commis- 
sioners or  other  members  designed  to  receive  said  election  returns,  and 
shall' at  the  same  time  deliver  the  ballot  box,  with  the  ballots  which  had 
been  cast  at  said  election  sealed  up  therein;  and  said  board  of  commission- 
ers of  elections  shall  immediately,  upon  the  receipt  of  such  statement  or  re- 
port of  the  managers,  open  and  publish  the  same  and  tabulate  all  the  re- 
turns, and  in  case  of  a  very  close  election  or  a  seeming  probability  of  error 
or  for  other  cause,  in  the  discretion  of  the  said  board  of  commissioners, 
shall  recount  the  ballots,  and  on  the  second  day  succeeding  the  said  elec- 
tion shall  declare  the  result,  and  shall  file  a  certified  statement  of  the  re- 
sult of  the  balloting  by  precincts  and  in  aggregate  with  the  city  clerk, 
and  also  with  the  clerk  of  court  for  the  county,  and  in  the  case  an  election 
to  determine  the  question  of  adopting  or  of  abandoning  the  form  of  govern- 
ment provided  for  in  sections  7582  to  7625,  the  said  board  of  commissioners 
of  elections  shall  file  such  statement  of  the  result  also  with  the  secretary 
of  state  for  record  in  his  office.  The  board  of  commissioners  of  elections 
shall,  as  judicial  officers,  decide  all  protests  or  contests  that  may  arise,  and 
if  necessary  may  adjourn  from  day  to  day  and  withhold  the  decision  and 
the  declaration  of  the  result  of  the  election  for  a  period  not  exceeding  five 
days  from  the  second  day  after  the  election.  No  merely  technical  irregu- 
larities in  any  of  the  details  hereinabove  prescribed  shall  be  held  to  vitiate 
an  election,  provided  that  it  appear  that  the  will  of  the  registered  electors 
was  ascertained.  The  said  board  of  commissioners,  of  elections  shall  also 
have  charge  of  the  registration  of  the  electors  of  said  city,  and  shall  allow 
registration  for  four  days  consecutively  up  to  two  days  preceding  the 
first  primary  election,  and  shall  require  as  a  prerequisite  of  registration 
proof  of  payment  of  city,  as  well  as  other  taxes,  if  past  due. 
1932  Code.  §  7616;  Civ.  C.  '22,  §  4709;  1912  (27)  793. 

§  7617.  Provisions  lo  be  construed  liberally. — The  usual  rule  of  law  as  to 
the  interpretation  of  statutory  provisions  and  the  construction  of  statutory 
powers  shall  be  reversed  in  respect  to  sections  7582  to  7625,  which  shall  be 
construed  liberally,  the  spirit  always  controlling  the  letter,  and  any  techni- 
cal deficiencies  being  supplied  by  the  reasonable  amendment  of  sections 
7582  to  7625  as  a  whole  in  the  light  of  municipal  needs. 
1932  Code.  §  7617:  Civ.  C.  '22,  §  4710;  1912  (27)  793. 

§  7618.  Cities  may  abandon  commission  government. — Any  city,  after 
operating  for  six  years  under  the  provisions  of  sections  7582  to  7625,  may 
abandon  the  form  of  government  herein  provided  and  accept  the  provisions 
of  the  general  law  of  the  State  applicable  to  it  before  the  adoption  of  this 
form  of  government  by  procedure  of  petition  and  election  on  the  question 
of  abandonment  in  the  manner  provided  hereinabove  for  adopting  this 
form  of  government:  provided,  that  the  city  of  Spartanburg  may  abandon 
the  form  of  government  herein  provided  for  after  operating  for  five  years: 
provided,  further,  that  in  case  a  majority  votes  in  favor  of  abandoning  the 
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commission  form  of  government,  then  the  mayor  shall  within  ten  days 
thereafter  declare  the  result  and  within  four  months  give  three  weeks 
advertisement  published  in  some  daily  paper  of  Spartanburg  ordering  an 
election  for  mayor  and  aldermen  under  its  former  charter  as  and  for  their 
successors,  who  shall  qualify  immediately  after  their  election. 
1932  Code,  §  7618;  Civ.  C.  '22,  §  4711;  1912  (27)  793;  1915  (29)  203. 

§  7619.  When  effective  after  adoption. — When  any  city  shall  have  adopted 
such  form  of  government  it  shall  go  into  effect  at  the  termination  of  the 
term  of  office  of  the  mayor  in  office  when  said  election  is  held:  provided, 
that  the  provisions  of  sections  7582  to  7625  shall  not  apply  to  Georgetown 
and  Orangeburg  Counties. 

1932  Code,  §  7619;  Civ.  C.  '22,  §  4712;  1912  (27)  793. 

§  7620.  City  council  of  Spartanburg. — In  the  city  of  Spartanburg  the  said 
city  council  shall  consist  of  a  mayor  and  two  councilmen  as  now  consti- 
tuted, who  shall  hold  their  terms  of  office,  according  to  law  as  now  pro- 
vided. Two  of  them  shall  constitute  a  quorum  for  the  transaction  of  any 
business  of  the  said  city  and  an  affirmative  vote  of  two  members  of  said 
council  shall  be  necessary  and  sufficient  to  adopt  any  motion  or  pass  any 
resolution,  ordinance  or  measure  that  may  come  before  the  said  council 
for  disposition,  and  any  ordinance  or  resolution  in  order  to  become  effective 
shall  be  signed  by  two  members  of  the  said  council  and  be  recorded  before 
the  same  shall  be  in  force.  The  mayor  of  Spartanburg  is  hereby  authorized 
to  appoint  extra  policemen  on  special  occasions  for  a  term  of  not  exceeding 
seven  days. 

1932  Code,  §  7620;  Civ.  C.  '22,  §  4713;  1916  (29)  831.  See  also,  1924  (33)  1860  in  con- 
nection herewith. 

See  §  7675-50  for  time  mayor  and  council  take  office. 

§  7621.  Cities  between  7,000  and  10,000  may  adopt  provisions. — Towns  and 
cities  whose  population  is  between  seven  and  ten  thousand  may  adopt  the 
provisions  of  sections  7582  to  7625  and  enjoy  the  benefits  of  its  privileges 
under  the  following  conditions:  (1)  That  the  election  for  the  adoption  of 
said  commission  form  of  government  may  be  held  at  the  same  time  and 
place  and  under  the  direction  of  the  managers  of  any  regular  election,  and 
the  registration  for  any  such  election  on  whether  or  not  said  commission 
form  of  government  be  adopted  or  not  shall  be  the  same  as  for  the  general 
election  which  said  question  is  proposed  to  be  declared:  provided,  that  the 
notice  of  the  proposal  to  hold  such  election  shall  be  given  by  publication 
at  least  once  a  week  for  three  months  in  some  newspaper  of  general  circu- 
lation in  the  city  proposing  to  adopt  it,  and  that  notice  of  the  opening  of 
books  of  registration  and  the  days  on  which  they  shall  be  opened  shall  also 
be  published  in  the  required  advertisement;  (2)  that  the  governing  com- 
mission of  said  city  shall  consist  of  a  mayor  and  two  councilmen,  two  being 
necessary  to  constitute  a  majority  and  also  a  quorum  to  do  business;  that 
the  executive  and  administrative  powers  and  duties  of  said  city  shall  be 
distributed  among  three  departments  as  hereinabove  provided;  that  the 
mayor  shall  receive  an  annual  salary  not  to  exceed  $300.00,  and  each 
councilman,  in  lieu  of  all  other  salary,  shall  receive  the  sum  of  $5.00  for 
each  meeting  of  council  attended  by  such  councilman,  not  to  exceed  two 
meetings  in  any  one  month:  provided,  that  this  amendment  shall  become 
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effective  as  hereinbefore  provided  in  sections  7589  and  7593;  (3)  that  the 
monthly  financial  report  and  the  proceedings  of  the  council  shall  be  printed 
in  some  newspaper  of  general  circulation  in  the  city;  (4)  that  the  com- 
missioners of  election  provided  for  in  sections  7582  to  7625  for  larger  cities 
may  be  for  smaller  cities  the  same  as  the  commissioners  for  the  State 
elections  for  the  county  in  which  such  city  is  located,  and  that  for  extra 
services  for  the  city  they  be  paid  the  same  as  commissioners  for  the  State 
elections  are  now  paid,  and  that  they  shall  be  paid  for  such  extra  services 
by  the  city,  nor  shall  any  board  of  election  commissioners,  however  ap- 
pointed, be  paid  more  than  is  paid  to  the  commissioners  for  State  elections; 
(5)  that  prior  to  voting  in  any  election  ordered  by  the  city  council,  and 
before  voting  for  or  against  the  adoption  of  the  commission  form  of  gov- 
ernment, the  voters  shall  be  required  by  the  managers  of  election  to  ex- 
hibit to  them  a  certificate  of  registration  from  the  city  showing  that  his 
taxes  have  been  duly  paid  and  that  he  is  a  qualified  elector  of  the  State, 
and  his  ballot  shall  be  deposited  in  a  separate  box  from  those  used  for 
other  questions  in  the  election  and  plainly  marked  "for  or  against  com- 
mission form  of  government  for  the  city  of  _ "  Such  registration 

certificate  shall  be  issued  by  a  city  supervisor  of  registration,  who  shall  be 
appointed  by  the  city  council  to  hold  office  for  four  years,  unless  sooner 
removed  for  cause,  and  who  shall  be  paid  an  annual  salary  of  one  hundred 
($100)  dollars,  and  he  shall  be  provided  with  necessary  books  by  the  city 
and  shall  keep,  subject  to  public  inspection  at  all  times,  a  permanent  record 
of  his  transaction;  provided,  that  the  provisions  of  this  section  shall  apply 
to  the  city  of  Florence. 

1932  Code,  §  7621;  Civ.  C.  '22,  §  4714;  1912  (27)  793;  1915  (29)  203;  1918  (30)  681. 

§  7622.  Provision  as  to  Sumter. — There  shall  be  held  an  election  in  the 
city  of  Sumter,  S.  C,  on  the  second  Tuesday  in  June,  1912,  at  which  said 
election  there  shall  be  submitted  a  ballot  or  ballots  to  be  provided  as  are 
ballots  in  other  elections  upon  which  shall  be  written  or  printed,  "Shall 
the  City  of  Sumter  adopt  the  Commission  Form  of  Government?  Yes.  No." 
(Erase  one  answer.)  "Shall  the  City  of  Sumter  adopt  the  Commission 
Form  of  Government  with  a  City  Manager?  Yes.  No."  (Erase  one  answer.) 
The  proper  authorities  to  see  that  the  two  questions  are  intelligently  and 
substantially  submitted  as  herein  provided,  so  that  the  electors  of  said 
city  may  select  between  the  two  questions.  At  the  election  provided  to  be 
held  on  the  second  Tuesday  in  August,  1912,  a  commission  form  of  govern- 
ment having  been  established,  the  officers  provided  for  herein  shall  be 
voted  for  by  ballots  to  be  furnished  as  provided  by  law.  The  form  of  gov- 
ernment receiving  a  majority  of  the  ballots  cast  at  said  election  shall 
thereupon  be  established  and  thereby  be  and  become  the  form  of  govern- 
ment of  and  for  said  city.  There  shall  be  voted  for  at  an  election  to  be  held 
on  the  second  Tuesday  in  August,  1912,  in  the  event  of  the  adoption  of  a 
commission  form  of  government  at  the  election  to  be  held  for  the  same, 
candidates  for  mayor  and  for  two  councilmen  for  a  term  of  four  years: 
provided,  that  of  the  two  councilmen  other  than  the  mayor  the  one  receiv- 
ing the  highest  number  of  votes  shall  serve  for  a  term  of  four  years  and 
the  other  for  a  term  of  two  years,  whose  salary  shall  be  as  follows:  mayor, 
twelve  hundred  ($1,200)  dollars  per  annum;  councilmen,  one  thousand 
($1,000)   dollars  per  annum  each,  if  the  form  of  government  without  the 
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city  manager  feature  be  adopted;  in  the  event  that  the  majority  of  the 
votes  or  ballots  cast  at  the  said  election  shall  be  in  favor  of  the  commis- 
sion form  of  government  with  a  city  manager,  then  in  that  event  the  sal- 
aries shall  be  as  follows:  mayor,  three  hundred  ($300)  dollars  per  annum, 
and  councilmen  two  hundred  ($200)  dollars  per  annum  each,  said  salaries 
to  be  paid  in  equal  monthly  installments.  If  a  majority  of  the  ballots  cast 
at  the  election  provided  for  herein  shall  be  in  favor  of  having  a  manager 
(city  manager) ,  then,  in  that  event,  the  mayor  and  councilmen  when  elect- 
ed shall  not  distribute  the  powers  of  the  said  council  among  the  members 
of  the  same;  but  shall  employ  a  male  person  of  sound  discretion  and  of 
good  moral  character  not  of  their  number  of  such  salary  and  upon  such 
terms  as  they  may  decide,  who  shall  be  subject  to  such  rules  and  regula- 
tions as  may  be  provided  by  said  councilmen.  The  result  of  the  said  elec- 
tion as  to  the  form  of  government  shall  be  filed  with  the  secretary  of  state, 
and  such  filing  shall  be  sufficient  notice  that  said  city  has  adopted  and  is 
operating  under  the  commission  form  of  government  so  adopted.  If  such 
election  result  in  favor  of  adoption  of  either  form  of  commission  govern- 
ment herein  referred  to,  that  the  mayor  and  councilmen  elected  or  chosen 
as  herein  provided  at  the  election  to  be  held  for  that  purpose  shall  be  and 
constitute  the  city  council  of  said  city.  And  each  of  them  shall  have  the 
right  to  vote  on  all  questions  coming  before  the  said  council,  two  of  them 
constituting  a  quorum:  proirided,  however,  that  by  unanimous  consent  the 
requirements  as  to  order  of  business  or  procedure  may  be  dispensed  with. 
If  the  majority  of  the  ballots  cast  at  such  election  be  in  favor  of  the  com- 
mission form  of  government  without  a  manager,  then,  in  that  event,  the 
executive  and  administrative  powers  and  all  powers  inhering  in  or  devolved 
by  law  upon  said  council  of  which  each  of  the  members  (including  the 
mayor) ,  who  is  also  herein  and  hereby  made  a  member  of  said  council 
upon  the  same  being  elected  as  herein  provided,  shall  be  superintendent 
of  one,  the  mayor  making  the  first  assignment  and  reassignments  being 
made  by  a  vote  of  the  council  when  necessary,  that  the  council  of  the  said 
city  of  Sumter  may  exercise  the  powers  and  provisions  and  the  privileges 
set  forth  and  enumerated  in  sections  7601  and  7602.  The  council  of  the  said 
city  of  Sumter  may  grant,  renew  or  extend  franchises  for  interurban  or 
street  railways  or  waterworks,  gas  or  electric  light  or  power  plant,  heating 
plants,  telegraph  or  telephone  systems  or  other  public  service  utilities  not 
prohibited  by  the  Constitution  of  the  State,  within  said  city  upon  a  petition 
for,  against  or  in  reference  to  the  same,  signed  by  two-thirds  (2  3)  of  the 
qualified  electors  of  the  said  city.  The  books  of  registration,  both  of  the  city 
and  county  of  Sumter,  shall  be  opened  for  registration  for  three  (3)  weeks 
prior  to  the  election  ordered  hereunder  or  to  any  election  held  hereunder, 
the  said  books  to  be  closed  thirty  (30)  days  before  each  of  said  elections 
as  required  by  law.  The  supervisors  of  registration  to  attend  in  their  office 
at  least  five  (5)  hours  per  day  during  the  three  weeks  prior  to  each  election, 
and  for  such  service  the  county  supervisors  of  registration  shall  receive 
the  sum  of  fifty  ($50.00)  dollars  each  for  holding  said  state  and  county 
registration,  that  the  elections  herein  provided  to  be  held  in  the  city  of 
Sumter  shall  be  held  and  conducted  in  the  same  manner  as  elections  are 
now  held  for  mayor  and  aldermen  of  said  city,  unless  otherwise  in  this 
section  directed.  If  for  any  reason  the  election  provided  for  to  be  held  on 
second  Tuesday  in  June,   nineteen   hundred   and   twelve    (1912),   on   the 
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question  of  commission  form  of  government,  be  not  held,  a  petition  signed 
by  one-fourth  (V4)  of  the  qualified  electors  of  the  said  city,  the  mayor  of 
said  city  is  directed  to  order  by  proclamation  an  election,  and  fix  the  date 
for  the  same,  to  be  held,  upon  the  question  of  adopting  a  commission  form 
of  government,  and  if  such  election  result  in  favor  of  establishing  a  com- 
mission form  of  government,  then,  in  that  event,  the  mayor  of  said  city 
shall  order  an  election  for  the  purpose  of  electing  the  officers  herein  pro- 
vided for,  and  the  mayor  shall  fix  the  time  for  holding  such  election,  and 
such  election  shall  be  held  in  the  manner  as  herein  provided  with  the 
same  provisions  as  to  registering,  keeping  open  and  the  closing  of  the 
books  of  registration,  and  the  extra  compensation  to  the  supervisor  of 
registration;  the  mayor  and  aldermen  and  all  other  officers  of  the  said  city 
then  in  office  (referring  to  the  time  of  election  for  same  under  tenure  other 
than  under  this  act  are  hereby  continued  in  office  until  the  election  herein 
provided  for  shall  be  held;  and  if  a  commission  form  of  government  is 
established,  until  the  officer  selected  at  the  election  for  same  shall  have 
qualified;  and  all  ordinances,  resolutions  and  other  provisions  theretofore 
and  now  of  force  and  not  inconsistent  with  the  provisions  of  sections  7582 
to  7625  as  modified  by  this  section  shall  remain  in  force  until  altered  or 
repealed  by  the  council  as  herein  provided.  All  the  powers  and  privileges 
enumerated  and  set  forth  in  section  7594  shall  apply  to  the  city  of  Sumter; 
except  that  if  the  form  of  government  with  the  feature  of  city  manager 
be  adopted  that,  in  that  event,  the  members  of  the  council  shall  not  be 
required  to  keep  the  office  hours  therein  provided  for,  but  shall  keep  such 
hours  as  may  be  necessary,  that  all  other  provisions  not  inconsistent  with 
the  provisions  of  this  section  shall  apply  to  the  city  of  Sumter.  If  any  elec- 
tion results  in  a  tie  vote  another  election  may  be  ordered  by  the  mayor. 
The  regular  election  for  mayor  and  aldermen  now  provided  by  law  to  be 
held  in  April,  1912,  is  hereby  postponed  to  August  13th,  1912,  and  the 
mayor  and  aldermen  now  in  office  shall  continue  in  office  until  the  mayor 
and  aldermen  then  elected  shall  qualify:  provided,  that  in  case  of  the 
commission  form  of  government  is  adopted  at  the  election  herein  provided 
for,  there  shall  be  no  such  election  held. 

1932  Code,  §  7622;  Civ.  C.  '22,  §  4715;  1912  (27)  793. 

Contract    with    purchaser    to    furnish  purchaser    to    furnish    light    and    power 

light    and    power. — Act   March    14,    1925  and  to  give  franchise  for  such  purpose; 

(34    St.    at    Large,    p.    155),    authorizing  this  section  being  repealed  so  far  as  in- 

cities  to  sell  lighting  and  ice  plants,  was  consistent.   McKiever  v.   Sumter,    137   S. 

held  to   authorize  city   to  contract   with  C.  266,  135  S.  E.  60. 

§  7623.  Cities  over  2.000  and  under  4,000  adopt  commission  form  of  gov- 
ernment with  manager — procedure — powers. — Cities  over  2,000  and  less 
than  4,000  inhabitants  as  shown  by  the  last  United  States  census  preceding 
the  time  such  cities  wish  to  adopt  the  commission  form  of  government 
may  adopt  a  commission  form  of  government  as  provided  herein:  (a)  be- 
fore the  holding  of  the  election  provided  herein  in  any  such  city,  on  the 
commission  form  of  government,  the  books  of  registration  of  the  electors 
in  said  city  shall  be  open  for  the  registration  of  electors  for  two  weeks, 
each  day  of  the  week,  at  least  five  hours  per  day,  except  Sundays,  and 
shall  be  closed  after  said  two  weeks  for  nineteen  days  before  said  election. 
(b)  A  supervisor  of  registration  shall  be  appointed  by  the  mayor,  who  shall 
conduct  the  registration  herein  provided  for  at  the  city  hall,  and  who  shall 
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be  paid  by  such  city  eighteen  ($18.00)  dollars  for  his  services:  provided, 
however,  that  no  officer  or  regular  employee  of  such  city  shall  be  eligible 
to  hold  the  office  of  supervisor  of  registration,  (c)  Upon  the  representation 
of  a  petition  signed  by  one-fourth  of  the  qualified  electors  of  such  city  the 
mayor  shall,  by  proclamation,  submit  to  a  vote  of  the  qualified  registered 
electors  of  said  city  as  hereinbefore  provided,  the  question  of  adopting  the 
commission  form  of  government  with  a  city  manager,  and  an  election  for 
a  mayor  and  two  commissioners  to  serve,  if  said  form  of  government  shall 
be  adopted,  as  hereinafter  provided,  which  election  shall  be  held  as  soon 
as  practicable  thereafter,  (d)  At  said  election  there  shall  be  submitted  a 
ballot  to  be  provided,  as  are  ballots  in  other  elections,  upon  which  shall 

be  printed,  "Shall  the  City  of  adopt  the  Commission  Form 

of  Government  with  a  City  Manager?  Yes.  No."  (Erase  one  answer.)  On 
said  ballot  shall  be  printed  also  the  names  of  candidates  for  mayor  and 
councilmen.  Each  elector  shall  be  entitled  to  vote  for  one  candidate  for 
mayor  and  two  candidates  for  councilmen,  and  the  candidate  receiving 
the  highest  number  of  votes  for  mayor  and  the  two  candidates  receiving 
the  highest  number  of  votes  for  councilmen  shall  be  declared  elected,  but 
no  vote  shall  be  counted  that  does  not  vote  for  two  councilmen.  (e)  The 
election  shall  be  held  by  managers,  whose  appointment  and  duties  shall 
be  as  provided  by  law  for  municipalities  of  less  than  5,000  and  more  than 
1,000  inhabitants,  except  as  herein  modified,  (f)  The  mayor  and  council- 
men,  as  herein  provided,  shall  serve  for  four  years,  unless  recalled  in  the 
manner  hereinafter  provided  for;  and  after  the  first  election  every  four 
years  an  election  shall  be  had  for  mayor  and  councilmen.  If  any  vacancy 
occurs  in  the  office  of  mayor  or  councilmen  the  vacancy  shall  be  filled  by 
an  election  for  the  unexpired  term,  (g)  The  primary  election  of  any  party 
to  decide  the  question  of  adopting  a  commission  form  of  government  with 
a  city  manager  and  for  nominating  mayor  and  councilmen  shall  be  held 
fifteen  days  preceding  the  municipal  election  and  shall  be  conducted  by 
the  party  machinery  of  such  parties,  under  the  rules  of  such  party,  but 
with  the  same  requirement  of  registration  for  suffrage  as  in  the  municipal 
election.  If  a  second  primary  should  become  necessary  it  shall  be  held 
one  week  after  the  first  primary,  and  should  a  third  primary  become  neces- 
sary it  shall  be  held  three  days  after  the  second  primary,  (h)  If  the  elec- 
tion herein  provided  for  shall  result  in  the  adoption  of  the  commission 
form  of  government,  with  a  city  manager,  the  result  of  said  election  shall 
be  filed  by  the  managers  of  election  with  their  certificate  that  such  city 
had  adopted  the  commission  form  of  government,  with  a  city  manager,  as 
provided  in  this  article,  and  shall  be  accompanied  by  the  order  of  the 
mayor  of  such  city  appointing  them  as  such  managers,  attested  by  the 
clerk  of  council  in  office  at  the  time  of  such  appointment,  under  the  seal 
of  the  city,  (i)  If  said  election  shall  result  in  favor  of  the  commission  form 
of  government,  with  the  city  manager,  the  salary  of  the  mayor  shall  not 
exceed  one  hundred  ($100.00)  dollars  per  annum,  and  the  councilmen  shall 
serve  without  salary,  (j)  The  mayor  and  councilmen  chosen  herein  pro- 
vided shall  constitute  a  quorum  and  the  affirmative  vote  of  two  members 
shall  be  necessary  to  adopt  any  motion  or  pass  any  measure  other  than 
with  reference  to  meetings  and  adjournments.  Every  ordinance  or  resolu- 
tion shall  be  reduced  to  writing  and  read  before  the  vote  is  taken  thereon, 
and  every  ordinance  or  resolution  passed  by  council  shall  be  signed  by  two 
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members  and  be  recorded  before  the  same  shall  be  enforced.  The  mayor, 
or,  in  his  absence,  the  mayor  pro  tern,  who  shall  be  the  councilman  who 
received  the  largest  number  of  votes  at  the  preceding  election,  shall  pre- 
side at  all  meetings  of  the  council,  but  shall  have  no  power  to  veto  any 
measure,  (k)  The  council  shall  have,  possess  and  exercise  all  legislative  and 
judicial  powers  and  duties  conferred  upon  such  city  or  theretofore  be- 
longing to  it  and  all  powers  and  duties  now  exercised  by  the  commissioners 
of  public  works  with  power  to  abolish  such  existing  subordinate  offices  as 
they  may  see  fit.  (1)  The  said  mayor  and  councilmen  shall  employ  a  city 
manager,  who  need  not  be  a  qualified  elector,  and  whose  qualifications, 
terms  of  employment  and  salary  may  be  determined  and  fixed  by  the 
council,  and  who  shall  furnish  surety  bond  in  the  sum  of  five  thousand 
($5,000.00)  dollars  for  the  faithful  performance  of  his  duties.  The  said 
manager  shall  exercise  the  administrative  functions  of  the  city  govern- 
ment, and  shall  not  be  engaged  in  any  other  business  or  other  occupation, 
except  that  this  provision  shall  not  prevent  his  employment  by  the  chamber 
of  commerce  of  such  city  to  further  the  commercial  interests  of  such  city. 
The  salary  paid  by  such  city  to  the  city  manager  shall  not  exceed  twelve 
hundred  ($1200.00)  dollars  per  annum:  provided,  that  the  mayor  and  both 
councilmen,  by  unanimous  vote,  may  increase  said  salary  to  an  amount 
more  than  ($1200.00)  dollars.  The  city  manager  shall  not  have  power  to 
bind  the  city  in  any  one  transaction  for  more  than  five  hundred  ($500.00) 
dollars,  but  any  such  contract  shall  be  approved  by  the  council  before  the 
same  shall  be  binding  on  the  city,  (m)  Regular  meetings  of  the  council 
for  the  transaction  of  the  city  business  shall  be  held  at  such  times  as  may 
be  provided  for  by  ordinance,  and  at  least  once  a  month,  and  all  such 
meetings,  whether  regular  or  special,  shall  be  open  to  the  public.  At  the 
end  of  each  year,  beginning  with  the  date  herein  fixed  for  the  first  election 
of  the  officers  herein  provided  for,  the  council  shall  cause  a  full  and  com- 
plete examination  of  all  the  books  and  accounts  of  the  city  to  be  made  by 
competent  accountants,  and  shall  publish  the  result  of  such  examination 
in  a  newspaper  published  in  the  city,  (n)  The  term  of  office  of  the  mayor 
and  councilmen  who  shall  be  elected  under  the  provisions  hereof,  if  the 
result  of  such  election  shall  be  in  favor  of  the  commission  form  of  govern- 
ment, with  a  city  manager,  shall  commence  on  the  fifteenth  day  following 
said  election,  (o)  Sections  7607,  7610  and  7617  are  hereby  declared  applica- 
ble to  such  city,  and  sections  7608  is  also  made  applicable,  except  that  there 
shall  be  no  criminal  liability  or  penalty  for  violation  thereof,  but  no  con- 
tract made  in  violation  thereof  shall  be  deemed  valid.  No  other  sections 
of  Sec.  7582  to  7625,  shall  be  applicable  to  such  city,  (p)  The  mayor  or  any 
councilman  may  be  removed  from  office  in  the  following  manner:  whenever 
qualified,  registered  electors  of  said  city,  equal  in  number  to  at  least  twenty 
per  centum  of  the  entire  registered  electors  registered  for  the  last  preceding 
municipal  election,  file  with  the  Governor  a  petition  demanding  the  removal 
of  the  mayor  or  any  councilman  or  councilmen,  and  stating  the  grounds  for 
such  demand,  the  signatures  to  the  said  petition  showing  the  place  of  resi- 
dence and  the  occupation  of  each  signer,  and  stating  that  he  was  a  quali- 
fied registered  elector  in  the  past  preceding  municipal  election  of  said 
city,  and  the  said  petition  being  duly  verified  on  oath  and  the  grounds  of 
demand  and  genuineness  of  the  signatures  and  qualifications  of  the  signers 
of  the  petition,  the  said  Governor  shall  order  an  election  for  a  day  forty- 

IV.-S.C.-13 
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five  days  days  after  the  filing  of  the  petition  with  the  said  Governor: 
provided,  that  if  the  forty-fifth  day  falls  on  Sunday  or  on  a  legal  holiday, 
the  election  shall  be  held  on  the  next  day  thereafter  which  is  not  a  Sun- 
day or  legal  holiday.  After  receiving  said  petition  the  Governor  shall  have 
ten  (10)  days  in  which  to  examine  it  and  investigate  and  determine  as 
to  the  reasonableness  of  the  grounds  as  alleged  in  the  petition  for  recall 
election  and  whether  it  conforms  to  the  requirements  hereinbefore  set 
forth.  Whenever  an  election  shall  be  ordered  under  the  provisions  of  this 
section  the  Governor,  at  the  time  of  ordering  such  election,  shall  appoint 
two  supervisors  of  registration,  one  of  whom  shall  have  signed  the  petition 
for  recall,  and  at  the  same  time  appoint  three  managers  for  each  precinct; 
said  supervisors  of  registration  shall  open  books  of  registration  at  the 
city  hall  beginning  three  days  after  their  appointment  and  keep  said  books 
for  registration  for  four  hours  each  day  for  ten  consecutive  days.  The  said 
supervisors  shall  keep  said  books  of  registration  in  their  custody  until 
two  days  before  the  date  of  election,  when  they  shall  turn  over  the  books 
to  the  managers  of  election.  After  the  election  shall  have  been  held  the 
books  of  registration,  together  with  all  other  records  of  said  election,  shall 
be  by  the  managers  filed  with  the  clerk  of  the  city.  The  said  election  shall 
be  conducted  by  the  managers  of  election  under  the  rules  and  regulations 
and  penalties  applying  to  other  elections,  at  which  election  the  managers  of 
election  hereinbefore  provided  for  shall  provide  ballots  on  which  shall  be 
placed  the  name  of  such  candidate  or  candidates  as  may  be  nominated  in 
writing  by  twenty-five  or  more  qualified  electors  of  said  municipality,  the 
proof  of  said  nomination  to  be  the  written  nomination  by  twenty-five  or 
more  qualified  electors,  which  shall  be  filed  with  said  managers  of  election 
and  made  a  part  of  the  record  thereof,  or  by  a  primary  election  in  which 
not  less  than  fifty  qualified  electors  participated  by  voting,  which  primary 
election  and  the  result  thereof  showing  the  person  or  persons  so  nominated 
to  have  been  nominated  in  such  primary  election  shall  be  proven  by  the 
certificate  of  the  president  and  secretary  of  the  club  or  clubs  holding  such 
primary  election,  duly  verified  by  their  oaths  which  certificate  shall  be 
filed  with  said  managers  of  election  and  made  a  part  of  the  record  thereof. 
1932  Code,  §  7623;  Civ.  C.  '22,  §  4716;  1914  (28)  573;  1916  (29)  824;  1918  (30)  681; 
1940  (41)  1719. 

§  7624.     Only  nominees  as  above  provided  may  be  candidates — term. — No 

person  or  persons  may  be  candidates  in  such  recall  election,  nor  shall  the 
managers  of  election  place  on  the  ballots  the  name  of  any  person  or  per- 
sons, whether  incumbent  or  otherwise,  who  have  not  been  nominated  as 
above  provided,  and  the  person  or  persons  elected  in  such  recall  election 
shall  serve  thereafter  during  the  term  for  which  they  were  elected. 
1932  Code,  §  7624;  Civ.  C.  '22,  §  4717;  1918  (30)  681. 

§  7625.  Greenville  may  come  under  provisions. — The  city  of  Greenville 
may  adopt  the  provisions  of  sections  7582  to  7625  and  enjoy  the  benefit  of 
its  privileges  under  the  following  conditions: 

(1)  Election  on  Commission  Government  —  Ballots.  —  There  shall  be 
held  an  election  in  said  city  on  the  first  Tuesday  in  December,  1916,  at  which 
said  election  there  shall  be  submitted  ballots  to  be  provided  by  the  board 
of  commissioners  of  elections  upon  which  shall  be  written  or  printed  "shall 
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the  city  of  Greenville  adopt  the  commission  form  of  government?  Yes.  No." 
.(2)  Notice  of  Election. — Notice  of  said  election  shall  be  given  by  the 
mayor  of  said  city  by  advertisements  appearing  once  a  week  for  at  least 
three  weeks  prior  to  said  election  in  each  of  the  daily  newspapers  pub- 
lished in  said  city,  such  notice  to  state  time  and  place  of  said  election. 

(3)  Conduct  of  Election. — The  managers  of  said  election  shall  be  ap- 
pointed, and  the  election  conducted  and  the  vote  canvassed,  and  the  result 
declared  in  the  same  manner  as  in  other  elections  in  said  city,  except  as 
otherwise  provided  herein. 

(4)  Registration. — The  books  of  registration,  both  municipal  and  county, 
shall  be  open  for  the  registration  of  electors  for  three  weeks  each  day  of 
the  week  except  Sunday,  at  least  five  hours  per  day,  and  shall  be  closed 
after  said  three  weeks  at  least  thirty  days  before  the  date  of  said  election: 
provided,  that  the  registration  of  voters  in  said  city  shall  be  in  charge  of 
the  municipal  registration  officers  of  said  city,  and  they  shall  be  provided 
by  council  with  the  necessary  books  and  shall  keep,  subject  to  public  in- 
spection and  under  the  supervision  of  the  board  of  commissioners  of  elec- 
tions, a  permanent  record  of  their  transactions  with  regard  to  said  reg- 
istration. 

(5)  Composition  of  City  Council  if  Election  Favorable  —  Officers  — 
Salaries. — If  the  election  on  question  of  adopting  commission  form  of  gov- 
ernment results  in  favor  of  adopting  said  form  of  government,  then,  in  that 
event,  the  city  council  of  said  city  shall,  when  the  officers  herein  provided 
for  have  been  duly  elected  and  qualified,  be  composed  of  one  mayor,  four 
councilmen,  and  three  advisory  councilmen,  who  shall  be  qualified  electors 
of  said  city,  and  shall  be  elected  at  large,  and  whose  salaries  shall  be  as 
follows:  mayor,  twelve  hundred  dollars;  councilmen,  each,  one  thousand 
dollars,  and  advisory  councilmen,  each,  one  hundred  dollars  per  annum. 

(6)  Terms  of  Advisory  Councilmen. — Of  the  three  advisory  councilmen 
so  elected  the  one  receiving  the  highest  number  of  votes  shall  serve  six 
years,  the  one  receiving  the  next  highest  number  of  votes  shall  serve  four 
years,  and  the  remaining  one  shall  serve  two  years,  and  thereafter  one 
advisory  councilman  shall  be  elected  every  two  years. 

(7)  Vote — Quorum — When  Advisory  Councilmen  May  Vote. — The  mayor 
and  councilmen  and  advisory  councilmen,  chosen  as  herein  provided,  shall 
constitute  the  city  council  of  the  city  of  Greenville,  the  mayor  and  regular 
councilmen  shall  have  the  right  to  vote  on  all  questions,  and  except  as 
to  matters,  required  to  be  voted  upon  herein  by  the  advisory  councilmen, 
three  shall  constitute  a  quorum  and  the  affirmatie  vote  of  a  majority  of 
the  members  of  the  council  present  shall  be  necessary  to  pass  any  measaure 
or  adopt  any  motion.  That  the  three  advisory  councilmen  shall  have  the 
right,  and  it  shall  be  their  duty,  to  vote  on  any  and  all  budgets,  appropria- 
tions, ordinances,  and  reassignments  of  departments,  and  upon  all  ques- 
tions in  the  consideration  of  which  the  advisory  councilmen  shall  have  the 
right  to  vote,  five  shall  constitute  a  quorum,  and  the  votes  of  a  majority  of 
the  councilmen  present  shall  be  necessary  to  pass  any  measure  relating  to 
budgets,  appropriations  or  ordinances:  provided,  however,  if  upon  any 
question  the  council  shall  be  evenly  divided  the  vote  of  the  mayor  shall 
determine  the  adoption  or  rejection  of  the  measure  voted  upon. 

(8)  Notice — Continuation  of  Certain  Present  Officers  — Certain  Offi- 
cials to  Go  Out  of  Office. — The  result  of  election  as  to  the  form  of  govern- 
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ment,  if  adopted,  and  the  date  of  election  of  mayor,  councilmen,  and  advis- 
ory councilmen  thereunder,  shall  be  filed  with  the  secretary  of  state  by  the 
mayor  then  in  office,  and  such  filing  shall  be  sufficient  record  and  notice  that 
said  city  is  thereafter  operating  under  the  form  of  government  so  adopted: 
provided,  however,  that  the  mayor  and  aldermen  and  all  city  officials  in 
office  at  time  of  election  on  question  of  adoption  of  said  form  of  govern- 
ment shall  continue  and  remain  in  office  and  the  form  of  government  be 
unchanged,  until  the  expiration  of  the  terms  of  office  of  the  present  mayor 
and  city  council:  provided,  further,  that  should  said  commission  form  of 
government  be  adopted,  then  the  terms  of  all  officers  and  employees  under 
the  present  form  of  government,  except  the  board  of  health,  shall  cease 
and  determine  when  said  commission  form  of  government  becomes  effec- 
tive under  sections  7582  to  7625:  proinded,  further,  that  said  sections  shall 
not  affect  in  any  way  the  board  of  health  of  the  city  of  Greenville,  nor  its 
powers  nor  method  of  appointment. 

(9)  Regular  Election. — At  the  regular  date  for  next  election  for  mayor 
in  said  city,  in  the  event  the  commission  government  be  adopted,  an  elec- 
tion shall  be  held,  at  which  election  the  mayor,  councilmen,  and  advisory 
councilmen  herein  provided  for  shall  be  elected  for  terms  of  office  as  fol- 
lows: the  mayor  and  councilmen  as  provided  in  section  7599  and  the  ad- 
visory councilmen  for  the  terms  of  office  hereinabove  provided  for. 

(10)  Number  of  Signatures  Required. — The  number  of  signatures  re- 
quired under  section  7609  shall  be  equal  to  forty  per  cent,  of  the  total 
number  of  electors  registered  at  time  of  last  preceding  regular  election  in 
and  for  said  city. 

(11)  Provision  Inapplicable  to  Advisory  Councilmen. — The  provision  of 
section  7604  relating  to  office  hours  of  members  of  council  shall  not  apply 
to  the  three  advisory  councilmen. 

(12)  Board  of  Public  Works  to  Be  Abolished. — Upon  the  adoption  of  the 
commission  form  of  government  and  the  election  of  the  mayor  and  council- 
men  thereunder,  the  duties  and  powers  of  the  board  of  commissioners  of 
public  works  in  said  city  shall  thereupon  be  devolved  on  the  city  council 
and  the  said  board  of  commissioners  of  public  works  thereby  abolished. 

1932  Code,  §  7625;  Civ.  C.  '22,  §  4718;  1916  (29)  737. 
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§  7626.  Certain  cities  may  adopt  form  of  government. — Any  city  which, 
by  the  last  preceding  United  States  census  heretofore  or  hereafter  made 
and  published,  may  have  more  than  twenty  thousand  inhabitants  and  less 
than  fifty  thousand  inhabitants,  may  adopt  the  form  of  government  pro- 
vided for  in  sections  7626  to  7657  and  become  organized  as  a  city  under  the 
provisions  hereof,  retaining  and  exercising  all  the  rights  and  powers,  and 
remaining  subject  to  all  the  duties  and  obligations  heretofore  otherwise 
granted  or  imposed  by  law  not  herein  repealed  specifically  or  by  neces- 
sary implication. 

1932  Code,  §  7626;  Civ.  C.  '22,  §  4719;  Civ.  C.  '12,  §  3072;  1910  (26)  523. 

Statute  is  constitutional.— See  Forde  v.  Owens,  Mayor,  et  al.,  160  S.  C.  168,  158  S 
E.  147. 

Applied  in  State  v.  Manning,  104  S.  C.  260,  88  S.  E.  471. 
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§  7627.  Adoption  of  form  of  government  to  be  submitted  to  election — 
proclamation. — Upon  the  petition  of  registered  electors,  qualified  to  vote  in 
such  city,  equal  in  number  to  twenty-five  per  centum  of  the  votes  cast  for 
all  candidates  for  mayor  at  the  last  preceding  primary  election  of  any  such 
city,  showing  the  residence  and  occupation  of  each  petitioner,  and  verified 
as  hereinafter,  required  for  other  petitions,  the  mayor  shall,  by  proclama- 
tion, submit  to  a  vote  of  the  qualified  registered  electors  of  said  city  the 
question  of  adopting  the  form  of  government  herein  and  organizing  as  a 
city  under  §§  7626  thru  7657  at  a  special  election  to  be  held  at  a  time  speci- 
fied in  said  proclamation,  not  later  than  one  month  and  not  earlier  than 
one  week  after  said  petition  is  filed.  If  the  plan  of  government  herein  pro- 
vided for  be  not  adopted  by  the  majority  vote  cast  at  the  said  special  elec- 
tion the  question  of  adopting  said  plan  shall  not  be  re-submitted  to  the 
voters  of  said  city  for  adoption  within  two  years  thereafter,  but  at  the 
expiration  of  two  years  the  same  question  may  be  re-submitted  upon  the 
presentation  of  a  petition  as  hereinabove  provided  for.  The  question  shall 
be  submitted  by  the  mayor  in  his  proclamation  in  the  following  form,  to 
wit:  "shall  the  city  of  (name  of  city)  adopt  the  form  of  government  pro- 
vided in  §§  7626  thru  7657  (cities  of  more  than  twenty  thousand  inhab- 
itants and  less  than  fifty  thousand  inhabitants)  ?" 

1932  Code,  §  7627;  Civ.  C.  '22,  §  4720;  Civ.  C.  '12,  §  3073;  1910  (26)  523;  1932  (37) 
1193. 

§  7628.     Election — ballots — declaring  result — electors  entitled  to  vote. — At 

such  election  there  shall  be  provided  by  the  board  of  commissioners  of 
elections  ballots,  upon  which  shall  be  written,  "shall  the  city  of  (name  of 
city)  adopt  the  form  of  government  provided  in  sections  7626  to  7657  (cities 
of  more  than  twenty  thousand  inhabitants  and  less  than  fifty  thousand  in- 
habitants) ?  Yes.  No."  (Erase  one  answer.)  Each  qualified  registered  elec- 
tor shall  be  allowed  to  vote  one  ballot;  the  said  election  being  conducted 
and  the  vote  canvassed  and  the  result  declared  in  the  same  manner  as 
heretofore  provided  by  law  in  respect  to  municipal  elections,  except  as 
hereinafter  provided.  If  the  majority  of  the  votes  cast  shall  be  "Yes"  (the 
word  "No"  being  erased) ,  the  board  of  commissioners  of  elections  shall 
declare  that  the  said  city  has  adopted  the  form  of  government  provided  for 
herein.  If  there  be  not  a  majority  of  the  ballots  with  the  word  "Yes"  there- 
on and  the  word  "No"  erased,  the  board  of  commissioners  of  elections  shall 
declare  that  the  said  form  of  government  has  been  rejected.  Immediately 
after  the  result  of  said  election  is  declared,  if  it  be  in  favor  of  the  adoption 
of  the  said  form  of  government,  the  mayor  shall  forthwith  file  with  the 
secretary  of  state  a  certificate  stating  the  result  of  said  vote,  which  certifi- 
cate shall  be  recorded  in  the  office  of  the  secretary  of  state,  and  shall  be  a 
sufficient  record  and  notice  that  the  said  city  is  thereafter  operating  under 
the  said  form  of  government:  provided,  however,  that  the  mayor  and 
council  and  other  officers  then  in  office,  shall  continue  and  remain  until  their 
successors  shall  be  elected  and  shall  qualify  as  hereinafter  provided;  and 
all  ordinances,  resolutions,  or  other  provisions,  theretofore  of  force,  and  not 
inconsistent  with  the  provisions  of  sections  7626  to  7657  inclusive  shall  re- 
main until  altered  or  repealed  by  the  council  elected  as  hereinafter  pro- 
vided. For  the  election  on  the  adoption  of  this  form  of  government  the  reg- 
istered electors  entitled  to  vote  shall  be  those  on  the  latest  list  that  may 
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have  been  registered  for  a  municipal  election,  and  if  such  registration  be 
then  in  progress  it  shall  be  continued  with  all  dispatch  every  day  up 
through  the  third  day  preceding  the  special  election  herein  provided  for, 
and  on  such  day  shall  be  closed  until  after  the  result  of  the  election  is  de- 
clared, and  if  the  result  of  the  election  be  in  favor  of  this  form  of  govern- 
ment, then  registration  for  any  and  every  election  thereafter  shall  be  made 
by  the  board  of  commissioners  of  elections  herein  provided  for,  with  the 
requirements  herein  provided. 

1932  Code,  §  7628;  Civ.  C.  "22,  §  4721;  Civ.  C.  -12,  §  3074;  1910  (26)  523. 

§  7629.  Election  for  mayor  and  councilmen. — Immediately  after  the  filing 
ol  said  certificate  in  the  office  of  the  secretary  of  state,  the  mayor  shall  by 
proclamation  published  continuously  in  the  daily  newspapers  of  said  city, 
up  to  the  day  of  election,  order  a  special  election  for  one  mayor  and  four 
councilmen,  said  election  to  be  held  not  earlier  than  one  month  and  not 
later  than  six  weeks  after  the  issuing  of  said  proclamation,  the  mayor  and 
four  councilmen  to  be  voted  for  at  large,  said  election  to  be  governed  by 
the  provisions  hereinafter  made  with  reference  to  regular  elections  for 
mayor  and  councilmen  in  such  city  or  as  otherwise  provided  for  by  law: 
-provided,  that  the  board  of  commissioners  of  elections  shall  provide  the 
ballots  and  shall  put  thereon  the  names  of  all  candidates,  of  whom  notice 
must  have  been  given  for  at  least  two  days:  provided,  further,  that  no  bal- 
lot shall  be  counted  for  any  candidate  for  councilman  unless  it  be  for  the 
full  number  of  councilmen  to  be  elected,  and  this  rule  shall  apply  to  every 
election  for  councilmen. 
1932  Code,  §  7629;  Civ.  C.  '22,  §  4722;  Civ.  C.  '12,  §  3075;  1910  (26)  523. 

§  7630.  Term  of  office  of  mayor  and  councilmen. — In  every  such  city 
there  shall  be  a  mayor  and  four  councilmen  elected  for  the  term  of  four 
years:  provided,  that  of  the  four  councilmen  elected  at  the  first  election, 
two  shall  serve  for  four  years,  and  two  for  only  two  years,  and  immedi- 
ately after  the  said  first  election,  the  four  councilmen  therein  elected  shall 
appear  before  the  board  of  commissioners  of  elections,  hereinafter  pro- 
vided for,  and  in  the  presence  of,  and  under  the  direction  of,  the  said  com- 
missioners, and  in  public  determine  by  lot  the  term  of  office  for  which  each 
shall  serve,  whether  two  or  four  years;  and  the  said  board  of  commissioners 
of  elections  shall  certify  to  the  mayor  the  term  of  office  of  each  councilman 
as  so  determined  by  lot,  and  thereafter,  every  two  years,  on  the  second 
Tuesday  in  May,  an  election  shall  be  had  for  two  councilmen,  and  every 
four  years,  on  the  second  Tuesday  in  May,  an  election  shall  be  had  for  a 
mayor  and  two  councilmen,  and  the  said  mayor  and  four  councilmen  shall 
constitute  the  city  council  of  said  city.  If  any  vacancy  occurs  in  the  city 
council  the  same  shall  be  filled  by  a  special  election  called  by  the  remain- 
ing members  of  the  city  council,  or  a  majority  thereof,  upon  three  weeks' 
notice  duly  published  in  at  least  one  of  the  newspapers  published  in  such 
city,  and  such  special  election  shall  be  held  and  otherwise  conducted  as  a 
regular  election  for  mayor  and  councilmen  is  held  and  conducted:  provided, 
that  in  case  the  unexpired  term  shall  not  be  for  a  longer  term  than  three 
months,  the  vacancy  shall  be  filled  by  the  remaining  members  of  city  coun- 
cil, or  a  majority  thereof. 

1932  Code,  §  7630;  Civ.  C.  '22,  §  4723;  Civ.  C.  '12,  §  3076;  1910  (26)  523;  1920  (31)  897. 
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§  7631.  Primary  elections — how  conducted. — There  shall  be  no  party 
primary  nominations  of  any  person  as  a  candidate  for  mayor  or  council- 
man, unless  the  said  party  primary  election  be  conducted  and  the  qualifi- 
cations for  suffrage  therein  be  enforced  as  herein  provided.  The  primary 
election  of  any  party  for  nominating  mayor  and  councilmen  shall  be  held 
on  the  second  Tuesday  preceding  the  municipal  election,  and  shall  be  con- 
ducted by  the  duly  appointed  board  of  commissioners  of  elections  and 
board  of  managers  of  elections  for  the  said  municipal  election,  who  shall 
be  paid  as  for  the  holding  of  said  municipal  election,  and  shall  conduct  the 
primary  elections  at  the  same  places  and  in  the  same  manner  and  with  the 
enforcement  of  the  same  requirements  of  registration  for  suffrage  as  in  the 
municipal  election,  having  a  separate  box  for  each  organized  political  party 
in  said  city,  and  for  any  violation  of  the  law  governing  the  same  shall  be 
subject  to  the  same  punishment  as  in  violation  of  the  law  governing  other 
elections:  provided,  however,  that  no  person  shall  be  allowed  to  vote  in  any 
party  primary  election  unless  he  be  a  member  of  said  party  and  made  oath 
to  that  effect,  as  provided  by  the  rules  of  said  party:  provided,  further, 
that  no  primary  election  shall  be  held  for  any  political  party  unless  the 
chief  officer  or  officers  in  its  city  organization  shall  notify  the  mayor  and 
the  chairman  of  the  board  of  commissioners  of  elections  for  the  municipal 
election  at  least  five  days  before  the  time  for  the  holding  of  the  party  pri- 
mary election  that  the  said  political  party  desires  a  primary  election,  and 
at  such  primary  election  three  members  of  such  political  party,  duly  ap- 
pointed for  the  purpose  by  the  proper  officers  of  the  party,  shall  have  the 
right  to  be  present  at  each  polling  precinct  and  advise  the  managers  if  any 
person  offering  to  vote  in  said  party  primary  be  not  a  member  of  said  party 
and  file  protest  as  ground  for  legal  contest  in  case  such  person  be  allowed 
to  vote  by  the  legal  managers.  No  ballot  cast  in  said  primary  election  shall 
be  counted  for  any  person  who  shall  not  have  filed  with  the  chairman  of 
the  board  of  commissioners  of  elections  the  pledge  as  to  corrupt  practices 
and  the  itemized  statements  as  to  expenditures,  as  provided  in  an  Act  mak- 
ing certain  offenses  in  primary  elections  misdemeanors  and  prescribing 
penalties  therefor,  approved  March  6,  1905,  volume  XXIV  of  the  statutes, 
at  page  949.  The  board  of  commissioners  of  elections  shall  cause  the  names 
of  all  candidates  in  the  primary  election,  classed  according  to  their  party 
affiliation,  to  be  published  in  the  daily  newspapers  of  the  city  from  the  time 
that  they  have  become  qualified  as  candidates  up  to  and  including  the 
day  of  the  primary  election;  and  the  said  board  shall  provide  the  printed 
Dallots  to  be  used  in  the  said  party  primary  elections,  the  names  of  candi- 
dates for  mayor  and,  also  separately,  the  names  of  the  candidates  for  coun- 
cilmen, arranged  alphabetically;  the  ballots  in  each  case  to  bear  the  words 
''vote  for  (the  number  to  be  elected) ."  The  candidate  receiving  the  largest 
majority  vote  shall  be  declared  elected.  In  case  a  primary  election  do  not 
result  in  a  majority  and  larger  vote  for  the  number  of  persons  to  be  elected 
in  the  regular  municipal  election,  a  second  primary  shall  be  had  on  the 
seventh  day  after  the  first  primary,  in  which  second  primary  the  ballots 
shall  contain,  for  each  position  for  which  choice  is  to  be  made,  the  names 
of  two  persons — those  receiving  the  highest  vote  at  the  preceding  primary 
election:  provided,  further,  that  the  supervisors  of  registration  in  all  coun- 
ties containing  municipalities  affected  by  sections  7626  to  7657  shall  be 
required  to  open  the  books  of  registration  for  a  period  of  twenty  days  for 
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primary  olections.  The  said  period  of  registration  to  close  thirty  days  before 
said  primary  elections.  Notice  of  the  opening  of  books  for  the  purpose  of 
registration  shall  be  given  by  advertising  same  in  the  papers  of  the  county 
for  at  least  five  days,  giving  time  and  date  of  opening  and  closing  of  said 
books.  The  hours  for  registration  shall  be  from  12  m.  to  8  p.  m.  each  day. 
The  supervisors  of  registration  shall  receive  three  dollars  each  per  day  as 
additional  compensation  to  that  now  provided  by  law:  provided,  further, 
that  the  board  of  commissioners  of  election  of  cities  affected  by  the  terms  of 
sections  7626  to  7657  shall  allow  registration  for  twenty  days  consecutively 
up  to  thirty  days  preceding  the  first  primary  election  and  shall  require  as 
a  prerequisite  to  registration  proof  of  payment  of  city,  as  well  as  other 
taxes,  if  past  due. 

1932  Code,  §  7631;  Civ.  C.  '22,  §  4724;  Civ.  C.  '12,  §  3077;  1910  (26)  523;  1912  (27)  567. 

Applied  in  Zimmerman  v.  Bennett,  154  S.  C.  116,  151  S.  E.  214. 

§  7632.     Expenses  of  election. — The  expenses  of  each  and  every  election 
provided  for  in  sections  7626  to  7657,  including  advertisement,  provision  of 
ballots  and  any  other  item,  shall  be  paid  out  of  the  city  treasury,  upon  the 
warrant  of  the  chairman  of  the  board  of  commissioners  of  elections. 
1932  Code,  §  7632;  Civ.  C.  '22,  §  4725;  Civ.  C.  '12,  §  3078;  1910  (26)  523. 

A  rule  adopted  by  city  executive  com-  was   proper,    and    candidate    could    not 

mittee  of  political  party,  requiring  can-  recover  from  city  money  paid  pursuant 

didates  in  primary  to  pav  entrance  fee  thereto.  Dupre  v.  City  of  Columbia,   196 

of  $100,  to  be  paid  to  city  treasurer  for  S.  C.   13,   12  S.  E.   (2d)  543. 
application   upon   expenses   of  primary, 

§  7633.  City  council — quorum — record  of  votes. — The  mayor  and  council- 
men  chosen  as  herein  provided  shall  constitute  the  city  council  of  such 
city,  and  each  of  them  shall  have  the  right  to  vote  on  all  questions  coming 
before  the  council,  three  of  them  constituting  a  quorum;  and  the  affirma- 
tive vote  of  three  members  of  said  council  shall  be  necessary  to  adopt  any 
motion  or  pass  any  measure,  other  than  with  reference  to  meetings  and 
adjournments.  Upon  every  vote,  the  yeas  and  nays  shall  be  called  and  re- 
corded, and  every  ordinance  or  resolution  shall  be  reduced  to  writing  and 
read  before  the  vote  is  taken  thereon,  and  every  ordinance  or  resolution 
passed  by  council  shall  be  signed  by  three  members  and  be  recorded  be- 
fore the  same  shall  be  in  force.  The  mayor,  or,  in  his  absence,  one  of  the 
councilmen  chosen  as  mayor  pro  tern.,  shall  preside  at  all  meetings  of  the 
council  but  shall  have  no  power  to  veto  any  measure. 

1932  Code,  §  7633;  Civ.  C.  '22,  §  4726;  Civ.  C.  '12,  §  3079;  1910  (26)  523. 

§  7634.  Powers  of  council. — The  council  shall  have,  possess  and  exercise 
all  executive,  legislative  and  judicial  powers  and  duties  conferred  upon 
such  city,  or  theretofore  belonging  to  it,  with  the  power  to  establish  such 
subordinate  officers  as  they  may  see  fit  and  assign  to  them  appropriate 
duties,  subject  to  the  council.  Each  member  of  the  council  shall  give  to  the 
duties  of  his  office  all  the  time  that  may  be  needed  for  the  most  efficient 
conduct  of  the  affairs  of  the  city. 

1932  Code,  §  7634;  Civ.  C.  '22,  §  4727;  Civ.  C.  '12,  §  3080;  1910  (26)  523. 

See  §  7674  in  connection  with  this  section.  J" 

Applied  in  Huffman  v.  Columbia.  146  S.  C.  436,  144  S.  E.  157.  i 
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§  7635.     Five    departments — powers   of    council — salaries — meetings. — The 

executive  and  administrative  powers  and  duties  shall  be  by  said  council 
distributed  among  five  departments,  of  which  each  of  the  members  of 
council  shall  be  the  superintendent  of  one,  the  mayor  making  the  assign- 
ment, and  reassignments  being  made  by  a  vote  of  council  when  deemed 
necessary.  The  council  shall  have  power  to  change  or  abolish  any  offices 
theretofore  existing  in  said  city,  and  to  establish  such  offices  with  such  sal- 
aries as  may  seem  desirable,  and  shall,  by  a  vote  of  three  members,  fill  any 
position,  or  remove  any  officer,  except  certain  civil  service  positions  and 
officers  hereinafter  provided  for,  and  shall  abolish,  as  to  such  city,  the  police 
commissioners  provided  for  in  "An  Act  to  Authorize  the  Establishment  of 
Boards  of  Police  Commissioners,  and  Powers  thereof  in  Cities  of  not  less 
than  Twenty  Thousand  and  not  more  than  Fifty  Thousand  Inhabitants," 
approved  February  26,  1902,  Statutes  at  large,  volume  XXIII,  at  page  1050; 
the  police  powers  of  said  city  being  thereafter  exercised  by  said  council, 
with  one  of  the  members  of  council  as  superintendent  of  said  department: 
provided,  however,  that  other  acts  of  the  General  Assembly  applicable  to 
such  city  shall  remain  of  force.  The  mayor  shall  be  paid  an  annual  salary 
of  twenty-five  hundred  dollars  ($2,500.00)  and  each  councilman  an  annual 
salary  of  two  thousand  dollars  ($2,000.00) ,  payable  in  equal  monthly  in- 
stallments. Regular  meetings  of  the  council  shall  be  held  at  such  times  as 
may  be  provided  for  by  ordinance,  and  at  least  once  a  month,  and  all  meet- 
ings, whether  regular  or  special,  at  which  any  person  not  a  city  officer  is 
admitted,  shall  be  open  to  the  public.  Provided,  that  the  salaries  of  the 
mayor  and  councilmen  above  designated  shall  not  apply  to  cities  whose 
populations,  according  to  the  fifteenth  census  of  the  United  States  taken 
from  1930,  is  not  less  than  twenty-five  thousand  nor  more  than  twenty- 
nine  thousand,  that  the  salaries  of  the  mayor  and  councilmen  of  such  cities 
shall  be  of  such  amounts  as  the  city  council  of  such  cities  may  fix. 

1932  Code,  §  7635;  Civ.  C.  '22,  §  4728;  Civ.  C.  '12,  §  3081;  1910  (26)  523;  1934  (38)  1470. 

§  7636.  Ordinances — how  passed — franchise  to  occupy  streets. — Every  or- 
dinance or  resolution  appropriating  money  or  ordering  any  street  improve- 
ment or  sewer,  or  making  or  authorizing  the  making  of  any  contract  or 
granting  any  franchise  or  right  to  occupy  or  use  the  streets,  highways, 
bridges  or  public  places  in  the  city  for  any  purpose,  shall  be  complete  in 
the  form  in  which  it  is  finally  passed,  and  in  such  form  remain  on  file  with 
the  city  clerk,  open  to  public  inspection,  at  least  one  week  before  the  final 
passage  or  adoption  thereof.  No  franchise  or  right  to  occupy  or  use  the 
streets,  highways,  bridges  or  public  places  in  any  city  shall  be  granted,  re- 
newed or  extended,  except  by  ordinance  passed  three  times  on  three  sep- 
arate days;  and  every  franchise  or  grant  for  interurban  or  street  railways, 
waterworks,  gas  or  electric  light  or  power  plants,  heating  plants,  telegraph 
or  telephone  systems  or  other  public  service  utilities  within  said  city,  must 
be  authorized  or  approved  by  a  majority  of  the  electors  voting  thereon  at 
an  election  which  shall  be  ordered  by  council. 

1932  Code,  §  7636;  Civ.  C.  '22,  §  4729;  Civ.  C.  '12,  §  3082;  1910  (26)  523. 

See  §  7674  in  connection  with  this  section. 

§  7637.  Qualification  of  officers  and  employees. — No  officer  or  employee, 
elected  or  appointed,  in  any  such  city  shall  be  interested,  directly  or  indi- 
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rectly,  in  any  contract,  or  job,  for  work  or  materials,  or  the  profits  thereof, 
or  any  services  to  be  furnished  or  performed  for  the  city,  or  for  any  person, 
firm  or  corporation  operating  interurban  or  street  railways,  waterworks, 
gas  works,  electric  light  or  power  plants,  heating  plant,  telegraph  or  tele- 
phone system,  or  other  public  utility  within  the  territorial  limits  of  said 
city,  or  doing  business  or  proposing  to  do  business  in  said  city.  No  such  offi- 
cer or  employee,  members  of  the  health,  waterworks,  police  and  fire  de- 
partments excepted,  shall  accept  or  receive,  directly  or  indirectly,  from 
any  person,  firm  or  corporation  operating  within  the  territorial  limits  of 
said  city,  any  such  public  utilities  company,  or  other  business  under  a  pub- 
lic franchise,  any  frank,  free  tickets  or  free  service,  or  any  other  service 
upon  terms  more  favorable  than  are  granted  to  the  public  generally,  or 
request  or  induce  the  granting  of  any  such  favor  to  any  other  person.  Any 
violation  of  the  provisions  of  this  section  shall  be  a  misdemeanor,  punish- 
able by  a  fine  of  not  less  than  one  hundred  ($100.00)  dollars  nor  more  than 
five  thousand  ($5,000.00)  dollars,  or  by  imprisonment  for  not  less  than  one 
(1)  month  nor  more  than  five  (5)  years:  provided,  however,  that  the  police- 
men and  firemen,  in  uniform,  shall  have  the  right  to  free  transportation 
upon  any  street  railway  within  the  limits  of  said  city. 

1932  Code,  §§  1584,  7637;  Civ.  C.  '22,  §  4730;  Civ.  C.  '12,  §  3083;  Cr.  C.  '22,  §§  528,  539; 
Cr.  C.  '12,  §  275;  1910  (26)  531;  1911  (27)  25;  1914  (28)  571. 

§  7638.     How  mayor  and  councilmen  may  be  removed  from  office.— The 

mayor  or  any  councilman  may  be  removed  from  office  in  the  following  man- 
ner whenever  qualified  registered  electors  of  said  city,  equal  in  number  to 
at  least  twenty  per  centum  of  the  entire  votes  cast  at  the  primary  election 
which  chose  the  candidates  at  the  last  preceding  municipal  election,  file 
with  the  Governor  a  petition  demanding  the  removal  of  the  mayor  or 
councilman,  and  stating  the  grounds  for  said  demand,  the  signatures  to 
said  petition  showing  the  place  of  residence  and  the  occupation  of  each 
signer,  and  stating  that  he  is  a  qualified  registered  elector  of  said  city,  said 
petition  being  duly  verified  as  to  these  facts  by  one  or  more  persons  who 
make  affidavit  on  said  petition  as  to  any  stated  number  of  said  petitioners, 
the  said  Governor  shall  order  an  election  for  a  day  not  later  than  thirty 
(30)  days  and  not  earlier  than  two  (2)  weeks,  after  the  filing  of  the  said 
petition  with  the  said  Governor;  said  election  to  be  conducted  by  the  board 
of  commissioners  of  election  and  the  managers  of  elections,  under  the  rules 
and  regulations  and  penalties  applying  to  other  elections,  at  which  election 
the  said  board  of  commisioners  of  election  shall  provide  ballots,  on  which 
shall  be  placed  the  name  of  the  mayor  or  councilman  whose  removal  the 
petitioners  had  demanded  and  also  the  name  or  names  of  any  other  candi- 
date or  candidates,  for  the  position  then  held  by  the  said  mayor  or  council- 
man, the  said  ballot  to  be  prepared  at  least  five  (5)  days  before  the  date 
of  the  election.  The  person  receiving  the  majority  of  the  votes  cast  in  said 
election  shall  hold  the  office  during  the  unexpired  term,  and  the  incumbent 
shall  not  be  removed  unless  a  majority  vote  is  received  by  some  other 
person,  but,  in  case  there  be  no  election,  a  second  election  shall  be  had,  at 
which  the  ballots  shall  contain  only  the  names  of  the  incumbent  and  of  his 
opponent  who  received  the  highest  vote  at  the  preceding  election,  the  said 
election  to  be  held  on  the  third  day  after  the  first  election,  unless  delayed 
by  a  contest  as  to  the  result  of  the  election,  in  which  case  the  board  of 
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commissioners  of  election  shall  advertise  a  day  for  the  second  election,  not 
later  than  ten  (10)  days  after  the  first  election:  provided,  that  a  petition 
for  the  recall  of  mayor  or  any  councilman  of  any  city  of  less  than  ten  thou- 
sand and  more  than  four  thousand  inhabitants  shall  contain  the  names  of 
qualified  registered  electors  of  said  city  equal  in  number  to  at  least  forty 
per  centum  of  the  entire  votes  cast  at  the  primary  election  which  chose 
*he  candidates  at  the  last  preceding  municipal  election. 

.932  Code,  §  7638;  Civ.  C.  '22,  §  4731;  Civ.  C.  '12,  §  3084;  1910  (26)  523;  1914  (28)  492. 

Applied  in  State  v.  Manning.  104  S.  C.  260,  88  S.  E.  471. 

§  7639.  Ordinances  may  be  proposed  by  petition — election. — Any  proposed 
ordinance  may  be  submitted  to  the  council  by  a  petition  signed  by  qualified 
registered  electors  of  said  city,  equal  in  number  to  twenty  per  centum  of 
the  votes  cast  for  mayor  at  the  last  preceding  primary  election,  said  peti- 
tion stating  the  facts  as  to  the  petitioners  and  being  verified,  as  hereinbefore 
provided  for  petitions;  and  within  two  weeks  after  the  filing  of  said  peti- 
tion, said  council  shall  pass  the  said  ordinance  or  call  a  special  election,  at 
which  the  adoption  or  rejection  of  such  ordinance  shall  be  submitted  to  the 
registered  electors  of  said  city,  or  said  ordinance  shall  forthwith,  upon  the 
failure  of  council  to  act  as  hereinabove  prescribed,  become  a  valid  ordi- 
nance of  said  city  after  the  expiration  of  said  two  weeks.  At  such  election, 
the  ballots  shall  contain  the  words  "for  the  ordinance"  (and  state  the  title 
of  the  proposed  ordinance),  and  "against  the  ordinance."  If  the  majority 
of  the  registered  electors  voting  on  the  proposed  ordinance  shall  vote  in 
favor  thereof,  such  proposed  ordinance  shall  thereupon  become  a  valid 
ordinance  of  said  city;  and  any  ordinance  proposed  by  a  petition  or  adopted 
by  an  election  as  herein  provided,  cannot  be  repealed  or  amended,  except 
by  an  election  as  herein  provided.  Any  number  of  proposed  ordinances  may 
be  voted  upon  at  the  same  election  in  accordance  with  the  provisions  of 
this  section,  but  there  shall  not  be  more  than  one  special  election  for  such 
purpose  in  any  period  of  six  months.  The  council  may  submit  a  proposition 
for  the  repeal  of  any  such  ordinance,  or  for  amendments  thereto,  to  be 
voted  upon  at  any  succeeding  general  city  election  or  at  an  election  specially 
ordered,  not  earlier  than  one  (1)  year  thereafter,  or  at  a  special  election 
ordered  at  any  time  upon  the  filing  of  a  petition  of  the  percentage  of  quali- 
fied registered  electors  hereinbefore  referred  to,  requesting  such  election 
to  repeal  or  amend  said  ordinance. 

1932  Code,  §  7639;  Civ.  C.  '22,  §  4732;  Civ.  C.  '12,  3085;  Cr.  C.  '22.  §  539;  Cr.  C.  '12, 
§  275;  1910  (26)  523,  531. 

§  7640.  Ordinances  may  be  suspended. — When  any  ordinance  is  passed  by 
council  its  operation  shall  be  suspended  and  its  ratification  or  rejection 
shall  be  submitted  to  a  vote  of  the  qualified  registered  electors  of  the  city 
at  a  special  election,  if  a  petition  signed  by  qualified  registered  electors  of 
the  city  as  hereinbefore  required,  shall  be  presented  to  council  demanding 
the  same;  and  after  the  filing  of  said  petition,  such  ordinance  shall  not  be 
operative  unless  a  majority  of  the  ballots  cast  at  such  election  shall  be  in 
favor  of  the  same. 

1932  Code,  §  7640;  Civ.  C.  '22,  §  4733;  Civ.  C.  '12,  §  3086;  1910  (26)  523. 

§  7641.  Children  within  jurisdiction  of  certain  recorder's  courts  may 
be  summoned  to  show  cause  why  court  should  not  assume  care  or  control 


§  7641  Civil  Code  Page  396 

of  them — what  children  may  be  so  summoned — parents  to  be  summoned. — 
Whenever  a  petition  shall  be  presented  to  the  recorder's  court  of  any  city 
of  this  State  containing  more  than  twenty  thousand  inhabitants  and  not 
more  than  fifty  thousand  inhabitants,  according  to  the  census  of  1910,  sup- 
ported by  affidavits,  either  on  knowledge  or  on  information  and  belief, 
that  any  child  within  its  jurisdiction  under  the  age  of  eighteen  years  is 
destitute  or  homeless,  or  is  a  beggar,  or  whose  home,  by  reason  of  cruelty, 
neglect  or  depravity  on  the  part  of  its  parents,  or  other  person  in  whose 
care  it  may  be,  is  an  unfit  place  for  such  child,  or  that  any  child  is  being 
required  to  work  contrary  to  law,  or  in  an  unreasonable  degree,  the  con- 
ditions and  circumstances  of  the  parents  or  person  with  whom  it  resides 
being  considered;  or  is  incorrigibly  mischievous  or  vicious,  or  is  a  persist- 
ent truant  from  school,  or  habitually  associates  with  criminals  or  vicious 
or  immoral  persons,  or  is  growing  up  in  ignorance  or  idleness,  or  is  in  im- 
minent danger  of  becoming  vicious  or  criminal;  or  whenever  a  report  is 
made  to  the  said  court  by  an  officer  of  the  law,  as  hereinafter  provided, 
that  any  child  under  the  age  of  eighteen  years  is  liable  to  arrest  or  has  been 
arrested  for  a  violation  of  law,  the  said  court  shall  issue  a  summons  to  the 
child  and  its  parent  or  parents  or  person  with  whom  it  resides,  or  in  case 
of  a  child  under  arrest,  to  the  officer  in  whose  custody  he  then  is,  also  to 
show  cause  why  the  supervision,  care  or  custody  of  the  said  child  should 
not  be  assumed  by  that  court.  Such  summons  shall  be  returnable  within 
three  days  from  the  date  of  service.  The  issuing  of  such  summons  shall 
not  be  a  stay  of  any  criminal  proceedings  which  have  been  instituted 
against  such  child  and  which  are  referred  to  in  said  petition  or  report, 
except  as  hereinafter  provided.  In  case  the  child  has  parent  or  parents 
within  the  jurisdiction  of  the  court  with  whom  the  child  does  not  reside, 
but  whose  residence  is  known  or  can  with  reasonable  diligence  be  ascer- 
tained, the  said  parent  or  parents  shall  be  summoned  to  appear  before  the 
court  before  the  final  disposition  of  the  case. 
1932  Code,  §  7641;  Civ.  C.  '22,  §  4734;  1917  (30)  132. 

§  7642.  Court  may  summon  witnesses. — The  said  court  shall  have  the 
power  to  summon  before  it  any  witnesses  which  it  may  deem  necessary  to 
a  proper  investigation  and  determination  of  the  allegations  of  the  said 
petition  or  report. 

1932  Code,  §  7642;  Civ.  C.  '22,  §  4735;  1917  (30)  132. 

§  7643.  Procedure  when  allegations  of  petition  proved. — Upon  proof  of 
the  allegations  of  the  petition  the  said  court  shall  have  power  to  order  such 
parent  or  parents  or  person  with  whom  the  child  resides,  to  do  and  per- 
form such  duties  in  regard  to  the  support  and  control  of  the  child  as  shall 
be  lawful  and  right.  In  case  it  is  found  necessary  to  apply  remedies  beyond 
the  constitutional  powers  of  the  court,  the  said  court  shall  certify  the  fact 
to  the  court  of  common  pleas,  or  to  the  court  of  general  sessions,  as  the  case 
may  require,  to  act  upon  the  same,  and  apply  such  remedies  as  may  be 
lawful  and  right. 

1932  Code,  §  7643;  Civ.  C.  '22,  §  4736;  1917  (30)  132. 

§  7644.  Probation  officers — duties  and  powers. — If,  after  due  hearing,  the 
court  shall  assume  the  supervision,  care  or  custody  of  the  child,  it  shall  re- 
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quire  the  parent  or  parents  or  persons  with  whom  it  resides,  and  in  the 
discretion  of  the  court,  in  addition  to  these  or  in  lieu  thereof,  some  suitable 
and  proper  person  or  persons  to  serve  without  compensation,  and  to  be 
known  as  probation  officer  or  officers,  to  look  after  said  child  and  to  report 
to  the  court  for  as  long  a  period  and  as  often  as  the  court  shall  require,  as 
to  the  treatment  and  conduct  of  the  said  child;  and  the  child  shall  report 
to  said  probation  officer  or  officers  from  time  to  time,  as  the  court  may 
prescribe;  and  said  probation  officer  or  officers  shall  at  all  times  have  the 
right  and  power  to  investigate  the  surroundings,  conditions,  treatment  and 
conduct  of  the  child,  and  report  same  to  the  court. 
1932  Code,  §  7644;  Civ.  C.  '22,  §  4737;  1917  (30)  132. 

§  7645.  Commitment  of  children  to  individuals  or  institutions. — If  at  any 
time  the  court  shall  find  that  the  custody  of  the  child  should  be  taken  from 
the  parent  or  parents  or  persons  with  whom  it  resides,  it  may  bind  over 
such  child 'to  some  orphan  asylum  or  other  institution  for  the  care  of 
children,  or  to  some  responsible  person  or  persons,  in  all  cases  to  be  first 
approved  by  the  court,  after  due  investigation,  who  will  agree  in  writing 
to  care  for  the  child  in  a  human  manner  and  give  it  a  reasonable  amount 
of  education,  and  to  report  to  the  court  at  least  once  a  year  as  to  the  treat- 
ment and  conduct  of  the  child,  or,  in  the  discretion  of  the  court,  the  child, 
if  colored,  may  be  sent  to  the  reformatory,  now  located  in  Lexington 
County;  or,  if  white,  to  the  South  Carolina  Industrial  School,  now  located 
in  Florence  County. 
1932  Code,  §  7645;  Civ.  C.  '22,  §  4738;  1917  (30)  132. 

§  7646.     Child  may  be  tried  and  punished. — If  it  appears  to  the  court  that 
the  child  is  incorrigibly  criminal  or  has  committed  a  crime  which  demands 
punishment,  rather  than  reformative  discipline,  the  court  shall  try  said 
case  or  remand  same  to  sessions  court  for  trial  and  punishment. 
1932  Code,  §  7646;  Civ.  C.  '22,  §  4739;  1917   (30)   132. 

§  7647.  Arrest  and  incarceration  of  child. — Upon  the  arrest  of  any  child 
less  than  eighteen  years  of  age,  the  arrest  of  the  said  child  shall  be  reported 
to  the  court  by  the  officer  making  the  arrest  as  speedily  as  possible  for  in- 
vestigation and  action  under  sections  7626  to  7657.  But  if  confinement  be 
necessary  before  the  case  can  be  heard,  the  child  shall  not  be  incarcerated 
in  the  same  room  with  adult  criminals,  but  in  a  separate  room  of  deten- 
tion, and  where  municipal  authorities  have  made  or  shall  make  suitable 
provision  therefor,  said  room  or  rooms  shall  be  outside  the  jail  or  guard- 
house: provided,  separate  accommodations  shall  be  provided  for  boys  and 
girls  and  for  white  and  colored. 

1932  Code,  §  7647;  Civ.  C.  '22,  §  4740;  1917  (30)  132. 

§  7648.  Failure  to  obey  court  punishable. — The  neglect  or  refusal  to  obey 
the  summons  of  said  court,  or  any  lawful  order  made  by  him  as  here  au- 
thorized, shall  be  punishable  as  now  authorized  by  law  for  the  violation  of 
the  orders  and  decrees  of  said  court. 

1932  Code,  §  7648;  Civ.  C.  '22,  §  4741;  1917  (30)  132. 

§  7649.  Appeals. — All  orders  made  in  pursuance  of  sections  7626  to  7657 
by  the  said  court  shall  be  subject  to  review  on  appeal  by  the  petitionee. 
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the  child,  or  its  parents,  or  the  person  with  whom  it  resides,  or  in  case  the 
child  is  charged  with  a  crime  beyond  the  jurisdiction  of  said  court,  it  shall 
be  the  duty  of  the  court  promptly  to  certify  to  the  solicitor  of  the  circuit,  at 
his  request,  the  testimony  in  the  case,  together  with  his  findings  and  orders 
thereon.  All  appeals  shall  be  to  the  judge  of  the  circuit  at  chambers,  and 
shall  be  heard  on  the  original  papers.  The  appeal  shall  act  as  a  stay  of  pro- 
ceedings in  the  recorder's  court  until  the  issue  shall  be  heard  and  deter- 
mined by  the  judge  of  the  circuit  court.  An  appeal  shall  lie  from  the  circuit 
court,  but  such  appeal  shall- not  act  as  a  supersedeas  unless  the  circuit  judge 
shall  so  order,  stating  in  the  order  that  the  issue  raised  is  in  serious  doubt, 
and  that  if  his  decree  is  erroneous,  its  enforcement  might  work  serious 
harm. 

1932  Code,  §  7649;  Civ.  C.  '22,  §  4742;  1917  (30)  132. 

§  7650.     City  to  pay  costs  and  fees. — The  costs  and  fees  of  those  in  courts 
for  investigations  to  be  paid  by  the  city  in  which  the  case  is  heard. 
1932  Code,  §  7650;  Civ.  C.  '22,  §  4743;  1917  (30)  132. 

§  7651.     Civil  service  commissioners — examinations — removal  from  office. 

— The  city  council,  immediately  after  organizing  under  sections  7626  to 
7657.  shall  by  ordinance  appoint  three  civil  service  commissioners,  who  shall 
hold  office  for  two,  four  and  six  years,  the  successors  of  each  to  be  there- 
after appointed  for  the  term  of  six  years,  at  the  expiration  of  the  preceding 
term  of  service;  such  commissioners  to  be  removable  from  office  by  council 
only  for  cause,  four  councilmen  voting  for  such  removal.  Council  shall  have 
authority  to  fill  any  vacancy  for  the  unexpired  term.  The  said  civil  service 
commissioners  shall,  twice  a  year,  or  oftener  if  they  deem  it  necessary,  un- 
der such  rules  and  regulations  as  they  may  prescribe,  hold  examinations 
for  the  purpose  of  determining  the  qualifications  of  applicants  for  positions 
on  the  police  force,  in  the  fire  department,  or  in  any  other  special  line  of 
service  in  the  city  government  which  by  the  city  council  may  be  placed 
under  civil  service  regulations.  The  examination  for  each  line  of  service  is 
to  be  practical,  fairly  testing  the  fitness  of  the  persons  examined  to  dis- 
charge efficiently  the  duties  of  the  particular  line  of  employment.  The  com- 
missioners shall,  as  soon  as  practicable  after  such  examination,  certify  to 
the  council  the  persons  who  have  satisfactorily  passed  such  examination, 
stating  the  order  of  excellence:  provided,  however,  that  the  commissioners 
shall  not  certify  the  name  of  (and  may  deny  the  examination  to)  any  per- 
sons as  to  whose  honesty  and  integrity,  or  general  moral  character,  they 
have  not  reasonably  satisfied  themselves  by  affirmative  investigation. 
Council  may  choose  employees  in  the  civil  service  departments  of  the  gov- 
ernment, which  shall  always  include  the  police  department  and  the  fire  de- 
partment, only  from  persons  so  certified  by  the  civil  service  commissioners; 
and  no  appointee  to  a  civil  service  position  shall  be  removed  from  office  by 
council  except  by  and  with  the  approval  of  a  majority  of  the  civil  service 
commissioners  upon  charges  duly  presented,  as  to  which  the  said  employee 
shall  have  the  opportunity  to  make  his  defense:  provided,  however,  that 
the  chief  of  police  and  the  chief  of  the  fire  department,  or  any  superintend- 
ent or  foreman  in  charge  of  municipal  work,  may  temporarily  suspend  or 
discharge  any  subordinate  then  under  his  direction  for  neglect  of  duty  or 
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disobedience  of  his  orders,  but  shall  within  twenty-four  hours  thereafter 
report  such  suspension  or  discharge,  and  the  reason  therefor,  to  the  mem- 
ber of  council  who  may  be  the  superintendent  of  said  department,  who 
shall  thereupon  affirm  or  revoke  such  discharge  or  suspension,  which  shall 
be  final  unless  such  employee  shall,  within  five  days  of  such  ruling,  appeal 
therefrom  to  council,  which  shall,  with  the  civil  service  commissioners, 
fully  hear  and  determine  the  matter  and  shall  not  finally  discharge  the  em- 
ployee without  the  concurrence  of  two-thirds  of  the  civil  service  commis- 
sioners. It  shall  further  be  the  duty  of  the  civil  service  commissioners  to 
give  attention  to  the  work  of  all  the  departments  within  the  civil  service  of 
said  city  and  to  make  reports  to  council  and  such  publications  to  the  public 
as  they  may  deem  proper.  Said  civil  service  commissioners  may  be  removed 
upon  petition  and  vote  as  hereinabove  provided  for  members  of  council. 
Each  civil  service  commissioner  shall  be  paid  an  annual  salary  of  three  hun- 
dred ($300.00)  dollars  payable  quarterly.  Provided,  further,  that  from  and 
after  the  1st  day  of  July  A.  D.  1931,  any  and  all  persons  elected  to  fill  any 
positions  in  the  fire  department  or  police  department  in  cities  of  more  than 
35,000  inhabitants  and  less  than  45,000  inhabitants,  according  to  the  United 
States  census  for  the  year,  1920,  shall  hold  their  office  for  a  term  of  four 
(4)  years,  or  until  their  successors  have  been  elected  and  qualified,  or  un- 
less they  have  been  removed  from  such  positions  as  hereinbefore  set  forth 
and  in  the  manner  hereinbefore  provided:  provided,  further,  that  in  cities 
of  more  than  35,000  and  less  than  45,000  inhabitants,  according  to  the  United 
States  census  for  the  year  1920,  for  good  cause,  a  fireman  or  policeman 
above  the  rank  of  that  of  private  may  be,  by  council,  reduced  to  the  rank 
of  a  private:  provided,  further,  that  in  cities  of  more  than  35,000  and  less 
than  45,000  inhabitants,  according  to  the  United  States  census  for  the  year 
1920,  the  term  of  office  or  position  herein  provided  for  shall  not  apply  to 
such  persons  who  are  elected  or  selected  to  positions  in  the  fire  department 
or  police  department  for  temporary  services  only,  or  when  an  emergncy 
exists  necessitating  the  temporary  employment  of  a  fireman  or  policeman: 
provided,  further,  that  in  cities  of  more  than  35,000  and  less  than  45,000  in- 
habitants, according  to  the  United  States  census  for  the  year  1920,  nothing 
herein  contained  shall  be  construed  so  as  to  prevent  city  council,  in  good 
faith  for  the  purpose  of  economy,  or  for  any  other  purpose,  which,  in  their 
judgment,  serves  the  public  welfare,  from  abolishing  any  office  now  exist- 
ing or  which  may  be  hereafter  created  in  the  fire  department  or  police  de- 
partment: provided,  further,  that  in  cities  of  more  than  35,000  and  less  than 
45,000  inhabitants,  according  to  the  United  States  census  for  the  year  1920, 
this  section  shall  not  be  construed  as  requiring  a  re-examination  or  another 
certification  by  the  commission  to  the  council  of  those  persons  who  are  now 
and  shall  be  at  the  time  of  the  passage  of  this  section  qualified  and  filling 
the  positions  herein  affected,  nor  shall  it  be  construed  as  in  any  wise  affect- 
ing the  personnel  or  terms  of  office  of  the  civil  service  commissioners  as  now 
constituted:  provided,  that  the  above  provisions  shall  also  apply  to  inspec- 
tors of  the  city  health  department  in  cities  of  over  thirty-five  thousand 
(35,000)  and  less  than  forty-five  thousand  (45,000)  inhabitants  according  to 
1920  census:  provided,  further,  that  in  case  of  suspension  or  discharge  of  a 
health  inspector  the  same  shall  be  reported  to  the  board  of  health,  who 
shall  thereupon  affirm  or  reject  said  suspension  and  the  same  will  be  final 
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unless  such  employee  shall  within  five  (5)  days  of  such  ruling  appeal  there- 
from to  city  council,  which  shall,  with  the  civil  service  commission,  fully 
hear  and  determine  the  matter,  and  shall  not  finally  discharge  the  employee 
without  the  concurrence  of  two-thirds  (2  3)  of  the  civil  service  commission. 
1932  Code,  §  7651;  Civ.  C.  '22,  §  4744;  Civ.  C.  '12,  §  3087;  1910  (26)  523:  1930  (36)  1104. 

§  7652.  City  attorney. — The  city  council  shall  appoint  a  city  attorney,  who 
must  be  a  freeholder  of  the  city,  and  for  not  less  than  five  (5)  years  pre- 
ceding his  appointment  a  resident  thereof.  In  addition  to  his  general  duties, 
which  shall  be  prescribed  by  council,  it  shall  be  his  special  duty,  upon 
knowledge,  information,  belief,  or  probable  ground  of  suspicion,  to  cause 
investigation,  and,  if  possible,  indictments  and  prosecutions  for  each  and 
every  violation  of  any  of  the  provisions  of  sections  7626  to  7657  or  any  other 
provision  of  law  in  respect  to  any  of  the  inhibitions  in  sections  7626  to  7657 
contained,  or  any  bribery,  corruption,  malfeasance,  or  other  violation  of 
law  whatsoever  in  respect  to  the  said  city  by  any  member  of  council,  or  any 
employee,  or  any  other  person  or  persons. 

1932  Code,  §  7652;  Civ.  C.  '22,  §  4745;  Civ.  C.  '12,  §  3088;  1910  (26)  523. 

See  §  7589  in  connection  with  this  section. 

§  7653.  Oath  of  office — dual  officers — publication  of  candidacy  in  news- 
papers.— Before  entering  upon  the  duties  of  his  office  the  mayor  and  each 
councilman  and  each  civil  service  commissioner  shall  take  and  subscribe 
the  oath  of  office  prescribed  in  section  26,  article  III  of  the  Constitution,  and, 
further,  that  he  will  at  all  times  endeavor  to  secure  and  maintain  for  the 
city  an  honest  and  efficient  government  in  every  particular,  with  an  eye 
single  to  the  public  welfare.  No  member  of  council  or  of  the  civil  service 
commission  shall  hold  or  be  a  candidate  for  any  other  office  without  first 
resigning  or  at  once  forfeiting  his  said  office  in  said  city  government.  No 
officer  or  candidate  in  connection  with  said  city  government  shall  directly 
or  indirectly  pay  for  any  publication  in  any  newspaper  in  commendation 
of  his  services  or  in  advocacy  of  his  candidacy  or  in  respect  thereto,  or 
against  any  other  candidate,  except  under  the  caption  "paid  advertisement," 
and  no  person,  firm  or  corporation  publishing  or  managing  a  newspaper 
shall  publish  for  a  consideration  any  commendation,  advocacy  or  condem- 
nation of  any  officer  or  candidate  for  office  of  said  city  without  stating  in 
said  publication  the  price  paid  therefor  and  the  person  paying  the  same. 
Any  violation  of  any  of  these  provisions  shall  be  punished  by  fine  not  ex- 
ceeding five  hundred  dollars  or  imprisonment  not  exceeding  one  year: 
provided,  however,  that  the  city  council  shall  annually  or  oftener  publish 
for  the  information  of  the  citizens  in  the  daily  newspapers  or  in  pamphlets, 
or  both,  detail  statements  of  the  receipts  and  expenditures  of  the  city  and 
a  summary  of  the  proceedings  and  doings  of  the  city  government  during 
the  preceding  period  following  the  last  publication,  and  also  shall  likewise 
annually  publish  the  result  of  the  examination  of  the  books  and  accounts 
of  the  city  by  expert  accountants,  the  expenses  of  all  such  publications  to 
be  paid  out  of  the  city  treasury. 

1932  Code,  §  7653;  Civ.  C.  '22,  §  4746;  Civ.  C.  '12,  §  3089;  Cr.  C.  '22,   §  529;   1910 
(26)  523. 

See  §S  7589  and  7674  in  connection  with  this  section. 
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§  7654.  Board  of  commissioners  of  election. — Within  five  days  after  the 
filing  of  the  requisite  petition  for  the  submission  of  the  question  of  the 
adoption  of  the  form  of  government  herein  provided  for,  the  Governor  of 
the  State  shall  appoint  from  among  the  registered  electors  qualified  to  vote 
in  said  city  three  discreet  and  trustworthy  men  to  serve  as  a  board  of  com- 
missioners of  elections  for  said  city  for  the  term  of  two  years,  unless  sooner 
removed  by  the  Governor,  and  until  their  successors  are  appointed  and 
have  qualified,  any  vacancy  to  be  filled  by  the  Governor,  their  compensa- 
tion to  be  one  hundred  dollars  a  year  each,  to  be  paid  quarterly  by  the  city 
treasurer.  Said  commissioners  shall  take  the  oath  of  office  as  prescribed  by 
section  26,  article  III  of  the  Constitution,  and  shall  organize  as  a  board  by 
appointing  one  of  their  number  chairman  of  the  board,  and  such  chairman 
shall  be  empowered  to  administer  oaths. 

1932  Code,  §  7654;  Civ.  C.  '22,  §  4747;  Civ.  C.  '12,  §  3090;.  1910  (26)  523. 

§  7655.  Duties  of  election  commissioners — managers — conduct  of  elections 
— recounts — contests — registration. — The  said  board  of  commissioners  of 
election  shall  forthwith  appoint  from  among  the  registered  electors  quali- 
fied to  vote  in  said  city  three  discreet  and  trustworthy  men  to  serve  as 
managers  of  elections  for  each  polling  precinct  in  said  city,  for  the  term  of 
two  years,  unless  sooner  removed  by  the  said  board  of  commissioners  of 
elections,  and  until  their  successors  are  appointed  and  have  qualified,  any 
vacancy  to  be  filled  by  said  board  of  commissioners  of  elections,  each  man- 
ager to  be  paid  three  dollars  for  each  election  in  which  he  serves,  upon  a 
warrant  on  the  city  treasurer,  drawn  by  the  chairman  of  the  board  of  com- 
missioners of  elections.  The  managers  of  elections  shall  take  the  oath  of 
office  as  prescribed  by  section  26,  article  III  of  the  Constitution,  and  that 
they  will  fairly  and  impartially  conduct  every  election  according  to  law  and 
make  a  true  return  of  the  result  thereof.  They  shall  keep  the  polls  open 
from  8  in  the  morning  till  8  in  the  evening,  and  upon  the  closing  of  the 
same  shall  immediately  proceed  to  count  publicly  the  votes  cast,  and  shall 
continue  such  count  until  the  same  is  completed,  and  shall  make  a  state- 
ment of  the  whole  number  of  votes  cast  in  such  election,  together  with  the 
number  of  votes  cast  for  each  person  voted  for  mayor  and  for  councilman, 
or  for  or  against  a  proposition  submitted,  upon  the  completion  of  which 
they  shall  transmit  such  statement  to  the  board  of  commissioners  of  elec- 
tions for  said  city,  through  the  chairman  of  said  board  of  commissioners  or 
other  member  designated  to  receive  said  election  returns,  and  shall  at  the 
same  time  deliver  the  ballot  box,  with  the  ballots  which  had  been  cast  at 
said  election  sealed  up  therein;  and  said  board  of  commissioners  of  elections 
shall,  immediately  upon  the  receipt  of  such  statement  or  report  of  the  man- 
agers, open  and  publish  the  same  and  tabulate  all  the  returns,  and  in  case 
of  a  very  close  election  or  a  seeming  probability  of  error  or  for  other  cause 
in  the  discretion  of  the  said  board  of  commissioners,  shall  recount  the  bal- 
lots, and  on  the  second  day  succeeding  the  said  election  shall  declare  the 
result,  and  shall  file  a  certified  statement  of  the  rsults  of  the  balloting  by 
precincts  and  in  aggregate  with  the  city  clerk,  and  also  with  the  clerk  of 
the  court  for  the  county,  and  in  the  case  of  an  election  to  determine  the 
question  of  adopting  or  of  abandoning  the  form  of  government  provided  for 
in  sections  7626  to  7657,  the  said  board  of  commissioners  of  elections  shall 
file  such  statement  of  result  also  with  the  secretary  of  state  for  record  in 


§  7655  Civil  Code  Page  402 

his  office.  The  board  of  commissioners  of  elections  shall,  as  judicial  officers, 
decide  all  protests  or  contests  that  may  arise,  and  if  necessary  may  adjourn 
from  day  to  day  and  withhold  the  decision  and  the  declaration  of  the  result 
of  the  election  for  a  period  not  exceeding  five  days  from  the  second  day 
after  the  election.  No  merely  technical  irregularities  in  any  of  the  details 
hereinabove  prescribed  shall  be  held  to  vitiate  an  election,  provided  that 
it  appear  that  the  will  of  the  registered  electors  was  ascertained.  The  said 
board  of  commissioners  of  elections  also  shall  have  charge  of  the  registra- 
tion of  the  electors  of  said  city,  and  shall  allow  registration  for  four  days 
consecutively  up  to  two  days  preceding  the  first  primary  election,  and  shall 
require  as  a  prerequisite  to  registration  proof  of  payment  of  city  as  well 
as  other  taxes,  if  past  due. 

1932  Code,  §  7655;  Civ.  C.  "22,  §  4748;  Civ.  C.  '12,  §  3091;  1910  (26)  523. 

This  section  applies  to  special  elections      bonds.  Herbert  v.  Griffith,  99  S.  C.   1,  82 
held    in    the    city    of   Columbia    on    the      S.  E.  936,  Ann.  Cas.  15A,  1009. 
question   of   the    issuance   of   municipal 

§  765G.  Provisions  to  be  liberally  construed. — The  usual  rule  of  law  as  to 
the  interpretation  of  statutory  provisions  and  the  construction  of  statutory 
powers  shall  be  reversed  in  respect  to  sections  7626  to  7657,  which  shall  be 
construed  liberally,  the  spirit  always  controlling  the  letter,  and  any  techni- 
cal deficiencies  being  supplied  by  the  reasonable  intendment  of  sections 
7626  to  7657  as  a  whole  in  the  light  of  municipal  needs. 

1932  Code,  §  7656;  Civ.  C.  '22,  §  4749;  Civ.  C.  '12,  §  3092;  1910  (26)  523. 

§  7657.  How  form  of  government  may  be  abandoned. — Any  city  after  op- 
erating for  six  years  under  the  provisions  of  sections  7626  to  7657  may  aban- 
don the  form  of  government  herein  provided  and  accept  the  provisions  of 
the  general  law  of  the  State  applicable  to  it  before  the  adoption  of  this  form 
of  government,  by  procedure  of  petition  and  election  on  the  question  of 
abandonment  in  the  manner  provided  hereinabove  for  adopting  this  form  of 
government. 

1932  Code,  §  7657;  Civ.  C.  '22,  §  4750;  Civ.  C.  '12,  §  3093;  1910  (26)  523. 

§  7658.  Penalty  for  serving  candidate  for  money  consideration. — Any  per- 
son who  shall  perform,  or  agree  to  perform,  any  service  in  the  interest  of 
any  candidate  for  any  office  provided  for  in  sections  7626  to  7657  (whether 
in  connection  with  the  primary  election  nomination,  or  in  connection  with 
the  municipal  election,  or  in  connection  with  the  obtaining  and  filing  of 
the  petition  required  herein) ,  in  consideration  of  any  money  or  other  valu- 
able thing  or  of  future  support  in  obtaining  office,  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  ($500)  dollars,  or  imprisonment  not  ex- 
ceeding one  (1)  year,  and  any  candidate,  or  other  person,  who  shall  solicit 
or  contract  for,  or  otherwise  seek  or  obtain,  such  services  in  the  interest 
of  or  against  the  candidacy  for  mayor  or  councilman,  or  for  or  against  any 
question  that  may  be  submitted  to  an  election,  or  shall  pay  any  money  for 
said  services  or  promise  any  valuable  thing  for  such  services,  or  to  influence 
any  elector  in  his  vote,  shall  be  punished  in  the  same  manner,  and  any  per- 
son making  false  answers  to  any  of  the  provisions  of  said  sections  relative 
to  his  qualifications  to  vote  at  any  election  herein  provided  for,  any  person 
wilfully  voting,  or  offering  to  vote  at  such  election  when  not  qualified  as 
herein  provided,  and  any  person  knowingly  procuring,  aiding  or  abetting 
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any  violation  of  any  of  the  provisions  herein,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  fined  not  exceeding  five  hundred 
($500)  dollars,  or  imprisoned  not  exceeding  one  (1)  year,  and  all  the  other 
provisions  of  law  now  applying  to  bribery  or  corruption  or  other  improper 
practices  in  connection  with  elections  shall  likewise  apply  to  the  elections 
herein  referred  to. 

1932  Code,  §  7658:  Cr.  C.  '22,  §  365;  Cr.  C.  '12,  §  365;  1910  (26)  529. 

§  7658-1.     Firemen's  pension  fund,  cities  from  20,000  to  50,000  under  com- 
mission form  of  government. 

(1)  Trustees. — In  cities  organized  under  the  commission  form  of  govern- 
ment, in  the  class  of  from  20,000  to  50,000  population,  there  is  hereby  cre- 
ated a  firemens'  pension  fund,  to  be  used  and  expended  solely  for  the  pur- 
pose of  assisting  or  pensioning  disabled  or  to  retire  members  of  the  fire 
departments  of  such  cities,  and  which  said  fund  shall  be  administered  by 
a  board  of  trustees  of  the  firemen's  pension  fund,  consisting  of  the  mayor, 
the  commissioner  in  charge  of  the  fire  department  and  the  chief  of  the  fire 
department,  with  the  city  clerk  and  treasurer  as  ex-officio  secretary  and 
treasurer  of  said  board  of  trustees,  all  of  whom  shall  serve  without  com- 
pensation and  of  which  the  mayor  shall  be  ex-ofncio  chairman  and  the 
commissioner  in  charge  of  the  fire  department,  vice-chairman;  the  said 
clerk  and  treasurer  to  be  custodian  of  the  fund  and  to  keep  the  records 
and  accounts  of  the  receipts  and  disbursements. 

(2)  Funds  receive — disbursement — reports — investment — powers  of  trus- 
tees— persons  receive  benefits. — In  such  cities  there  shall  be  paid  into  the 
said  fund  monthly  one  (l'.i  )  per  cent  of  the  monthly  salary  and  compensa- 
tion of  each  member  of  the  fire  department.  The  board  of  trustees  may 
take  and  receive  gifts  or  bequests  of  money  or  any  property  of  value  and 
add  the  same  to,  and  administer  it,  with  the  said  fund.  All  moneys  received, 
or  to  be  received,  by  the  said  city  clerk  and  treasurer  by  virtue  of  any 
special  assessment  or  tax  levied  by  either  such  city  or  by  the  State  upon 
foreign  fire  insurance  companies  shall  be  and  constitute  a  portion  of  said 
fund.  The  board  shall  invest  the  funds  in  bonds  of  the  United  States  or  of 
South  Carolina,  or  of  cities  within  the  class  affected  hereby.  The  funds 
shall  be  paid  out  only  upon  warrants  duly  approved  by  a  majority  of  the 
board.  And  the  board  shall  annually  make  a  detailed  report  of  its  receipts 
and  disbursements  to  the  city  council,  which  report  shall  be  a  public  rec- 
ord open  to  inspection.  The  said  board  shall  have  jurisdiction  to  consider 
and  decide  all  applications  for  pensions  and  shall  act  upon  them  within  one 
month  after  any  such  application  in  writing  is  filed,  keeping  a  permanent 
record  of  its  meetings  and  proceedings,  which  shall  be  open  to  public 
inspection  at  the  office  of  the  chief  of  the  fire  department.  All  officers  and 
regularly  employed  members  of  the  fire  department  whose  employment  is 
regular  and  continuous  (as  opposed  to  occasional,  casual  or  temporary) 
shall  be  deemed  eligible  to  receive  assistance  or  pension  from  said  fund 
when  duly  adjudged  entitled  thereto. 

(3)  Pension  members — schedule  of  payments. — The  board  may,  upon 
sufficient  medical  evidence,  retire  upon  a  pension  not  exceeding  one-half 
of  his  current  salary  any  member  who  becomes  unfit  for  duty,  prouided, 
the  disability  is  not  occasioned  by  misconduct  of  such  member,  such  pen- 
sion or  assistance  to  continue  for  a  period  of  the  disability;  any  member 
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who  has  a  service  record  of  twenty-five  years  may  be  retired  by  the  board 
and  paid  a  pension  on  one-half  of  his  current  salary,  to  continue  as  long 
as  he  lives;  should  available  funds  at  any  time  be  insufficient  to  pay  the 
benefits  to  those  who  have  become  entitled  to  them  in  the  full  amount, 
there  shall  be  a  monthly  pro-rata  reduction  of  all  monthly  payments  to 
obtain  so  long  as  the  deficiency  continues,  which  however,  shall  later  be 
made  up  when  and  if  funds  become  available. 

(4)  Invalidity. — In  the  event  that  this  section  should  be  held  unconstitu- 
tional, all  salary  contributions  made  by  the  members  of  any  such  fire  de- 
partment shall  be  restored  to  the  contributing  members. 

(5)  Liability  of  city  clerk  and  treasurer. — The  expenditure  by  the  said 
city  clerk  and  treasurer  of  any  portion  of  the  aforesaid  fund  for  any  other 
purpose  than  herein  provided  shall  make  him  liable  on  his  official  bond. 

1940  (41)  1816. 


Entry  into  Next  Highest  Class 

§  7G59.  Change  automatic  on  attaining  requisite  population. — Any  city 
which  has  heretofore  adopted  the  commission  form  of  government  in  the 
class  to  which  it  was  then  eligible  under  the  classification  on  the  basis  of 
population  as  provided  in  sections  7582  to  7657,  and  any  city  which  may 
hereafter  so  adopt  such  form  of  government,  and  which  thereafter  shall 
have  attained,  or  shall  attain,  by  the  last  preceding  published  United  States 
census  heretofore  or  hereafter  made,  the  population  requisite  for  eligibility 
to  the  next  highest  class  as  defined  in  sections  7582  to  7657,  shall  thereupon 
automatically  enter  the  said  next  highest  class,  and  become  organized 
thereunder  in  the  manner  prescribed  in  the  next  succeeding  sections. 
1932  Code,  §  7659;  1924  (23)  964. 

See  §§  7229-1   and  7229-2  which  pro-  sus  to  officials  of  the  city  by  bulletins 

vides  when  cities  incorporated  under  the  published     in     newspapers.     Forde     v. 

general  law  and  classified  according  to  Owens,  Mayor,  et  al.,  160  S.  C.  168,  158 

population  may  enter  next  highest  class.  S.   E.   147. 

Constitutionality.  —  This    section    and  City    councilmen    and    mayor    entitled 

section  7660  are  constitutional,  Forde  v.  lo  receive  pay  according  to  law  of  city 

Owens,  Mayor,  et  al.,  160  S.  C.  168,  158  of   higher   class   on   the    entry   of   their 

S.  E.  147.  city    into    the    higher    class.    Forde    v. 

Published  census. — There  is  a  "publi-  Owens,  Mayor,  et  al.,  160  S.  C.  168,  158 

cation''  of  the  census  when  census  offi-  S.  E.   147. 
cials  make  known  the  result  of  the  cen- 

§  7660.  Officers  to  continue  for  residue  of  term  after  entry  of  city  into 
next  class. — All  officers  of  any  such  city  in  office  at  the  time  of  its  entry 
into  the  next  highest  class  shall  continue  in  office  until  the  expiration  of 
the  respective  terms,  for  which  they  are  elected,  and,  at  the  next  succeed- 
ing general  election  for  mayor  in  any  such  city,  there  shall  be  elected  a 
sufficient  additional  number  of  councilmen  to  complete  the  number  to 
which  said  city  may  be  entitled  under  the  newly  entered  class,  until  which 
time  the  mayor  and  councilmen  in  office  at  the  time  of  entrance  into  the 
new  class,  shall  be  competent  to  and  shall  discharge  all  duties  imposed  by 
law  on  the  council  of  cities  in  the  newly  entered  class;  for  all  other  pur- 
poses, the  organization  of  such  city  in  the  new  class  shall  be  deemed  com- 
plete upon  the  filing  with  the  secretary  of  state  by  the  mayor  and  council- 
men  of  such  city,  a  certificate  setting  forth  that  the  said  city  was  thereto- 
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fore  organized  under  the  commission  form  of  government  in  the  class 
applicable  to  its  then  population,  and  that,  by  the  last  preceding  United 
States  census,  the  population  of  such  city  makes  it  eligible  to,  such  next 
highest  class. 

1932  Code,  7660;  1924  (23)  964. 


Commission  Form  of  Government  for  Cities  Between   8,000   and  20,000 

§  7661.     Laws  relating  to  cities  between  35,000  and  45,000  applicable. — All 

laws  now  of  force  relating  to  the  commission  form  of  government  for  cities 
of  more  than  thirty-five  thousand  inhabitants  and  less  than  forty-five 
thousand  inhabitants  shall  apply  to  cities  of  more  than  eight  thousand  in- 
habitants and  less  than  twenty  thousand  inhabitants,  according  to  the 
United  States  census  for  the  year  1920,  except  as  the  same  may  be  in  con- 
flict with  section  7661  to  7665:  provided,  however,  that  neither  sections 
76.61,  7662,  7663,  or  7664  shall  apply  to  the  city  of  Sumter,  but  all  the  pro- 
visions relating  to  the  form  of  government,  etc.,  of  the  city  of  Sumter  pro- 
vided in  section  7622,  shall  apply  to  the  city  of  Sumter,  and  the  provisions 
of  section  7600  relating  to  primary  elections  shall  apply  to  primary  elec- 
tions held  in  the  city  of  Sumter  and  any  primary  election  held  in  the  city 
of  Sumter  for  the  nomination  of  municipal  officials  shall  be  held  under  all 
the  rules  and  regulations  provided  in  section  7600. 
1932  Code.  §  7661;  1930  (36)  1252;  1932  (37)  1466;  1934  (38)  1360. 

§  7662.  Does  not  repeal  adoption  by  cities  of  more  than  8,000. — Nothing 
herein  shall  be  construed  to  repeal  the  adoption  of  the  commission  form 
of  government  by  cities  of  more  than  eight  thousand  inhabitants  and  less 
than  twenty  thousand  inhabitants,  according  to  the  United  States  census 
for  the  year  1920,  where  any  such  city  has  heretofore  adopted  the  said  form 
of  government. 

1932  Code,  §  7662;  1930  (36)  1252. 

§  7663.  Party  primary — how  conducted — second  primary. — There  shall  be 
no  party  primary  nominations  of  any  person  as  a  candidate  for  mayor,  or 
councilman,  unless  the  said  party  primary  election  be  conducted  and  the 
qualifications  for  suffrage  therein  be  enforced  as  herein  provided.  The  pri- 
mary election  of  any  party  for  nominating  mayor  and  councilmen  shall  be 
held  on  the  second  Tuesday  preceding  the  municipal  election  and  shall 
be  conducted  by  the  duly  appointed  board  of  commissioners  of  elections 
and  board  of  managers  of  elections  for  the  said  municipal  election  who  shall 
be  paid  for  the  holding  of  said  municipal  election,  and  shall  conduct  the 
primary  elections  at  the  same  places  and  in  the  same  manner  and  with  the 
enforcement  of  the  same  requirements  for  suffrage  as  are  hereinafter  set 
forth,  having  a  separate  box  for  each  organized  political  party  in  said  city, 
and  for  any  violation  of  the  law  governing  the  same  shall  be  subject  to  the 
same  punishment  as  any  violation  of  the  law  governing  other  elections: 
provided,  however,  that  no  person  shall  be  allowed  to  vote  in  any  party  pri- 
mary unless  he  or  she  be  a  member  of  said  party,  and  shall  subscribe  to  the 
following  oath:  "I  do  solemnly  swear  that  I  am  a  member  of  this  club  dis- 
trict, that  I  am  a  member  of  party,  duly  qualified  to  vote  at 
this  election  and  that  I  have  not  voted  before  at  this  election":   provided, 
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further,  that  no  primary  election  shall  be  held  for  any  political  party  unless 
the  chief  officer  or  officers  in  its  city  organization  shall  notify  the  mayor  and 
the  chairman  of  the  board  of  commissioners  of  elections  for  the  municipal 
election  at  least  five  days  before  the  time  for  holding  of  the  party  of  the 
primary  election  that  the  said  political  party  desires  the  primary  election 
and  at  such  primary  election  three  members  of  such  political  party,  duly 
appointed  for  the  purpose  by  the  proper  officers  of  the  party  shall  have  the 
right  to  be  present  at  each  polling  precinct  and  advise  the  managers  if  any 
person  offering  to  vote  in  said  party  primary  be  not  a  member  of  said  party 
and  file  protest  as  ground  for  legal  contest  in  case  such  person  be  allowed 
to  vote  by  the  local  managers.  No  ballot  cast  in  said  primary  election  shall 
be  counted  for  any  person  who  shall  not  have  filed  with  the  chairman  of 
the  board  of  commissioners  of  elections  the  pledge  as  to  corrupt  practices 
and  an  itemized  statement  as  to  expenditures,  as  provided  in  an  Act  mak- 
ing certain  offenses  in  primary  elections,  misdemeanors  and  prescribing 
penalties  therefor,  approved  March  6,  1905,  volume  XXIV  in  the  Statutes 
at  page  949.  The  board  of  commissioners  of  elections  shall  cause  the  names 
of  all  candidates  in  the  primary  election  classed  according  to  their  party 
affiliation,  to  be  published  in  a  daily  newspaper  of  the  city  from  the  time 
that  they  have  become  qualified  as  candidates  up  to  and  including  the  day 
of  the  primary  election,  and  the  said  board  shall  provide  the  printed  ballots 
to  be  used  in  the  said  party  primary  elections,  the  names  of  candidates  for 
mayor  and  also  separately,  the  names  of  the  candidates  for  councilmen, 
arranged  alphabetically;  the  ballots  in  each  case  to  bear  the  words  "vote 
for  (the  number  to  be  elected) ."  The  candidate  receiving  the  largest  ma- 
jority vote  shall  be  declared  elected.  In  case  a  primary  election  does  not 
result  in  a  majority  and  a  larger  vote  for  the  number  of  persons  to  be  elect- 
ed in  the  regular  municipal  election,  a  second  primary  shall  be  had  on  the 
seventh  day  after  the  first  primary  in  which  second  primary  the  ballots 
shall  contain  for  each  position  for  which  choice  is  to  be  made,  the  names  of 
two  persons — those  receiving  the  highest  vote  at  the  preceding  primary 
election. 

1932  Code,  §  7663;  1930  (36)  1252. 

§  7664.  Books  of  enrollment — notices  by  chairman — applicants — procedure 
for  striking  name  from  roll — final  list. — Books  of  enrollment  for  voting  in 
primary  elections  provided  herein  shall  be  caused  to  be  opened  by  the 
board  of  commissioners  of  elections  and  board  of  managers  of  elections 
for  the  said  municipal  primary  elections  in  each  ward  or  voting  precinct  at 
least  ninety  days  before  the  first  municipal  primary  election.  Notice  there- 
of shall  be  given  by  the  chairman  of  the  board  of  commissioners  of  elec- 
tion, showing  the  names  of  the  ward,  or  voting  precinct,  the  boundaries  of 
the  ward  district,  the  place  or  places  where  the  enrollment  book  shall  be 
found  in  said  ward  or  voting  precinct  and  such  other  information  as  the 
chairman  of  said  board  may  desire  to  give.  Each  applicant  for  enrollment 
shall,  in  person,  write  upon  the  club  roll  his  full  name  and  immediately 
thereafter  his  age,  occupation,  street  and  number  of  the  house  in  which  he 
or  she  resides.  If  the  name  be  illegible,  the  one  in  charge  of  said  enrollment 
book  shall  write  his  or' her  name  beneath  the  signature  of  the  applicant.  In 
the  event  of  the  inability  of  the  applicant  to  write,  he  or  she  may  make  his 
or  her  mark  upon  the  roll,  which  shall  be  witnessed  by  the  party  who  is 
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put  by  the  chairman  of  said  board  in  charge  of  said  enrollment  book,  or  oth- 
er person  then  having  the  custody  thereof,  and  such  person  so  in  charge  of 
the  enrollment  book  shall  fill  in  the  other  requirements.  The  city  in  which 
such  primary  election  or  elections  are  held  shall  furnish  suitable  books  for 
enrollment  and  the  duplicate  rolls  to  be  made  and  filed  with  the  clerk  of 
the  said  city.  The  enrollment  book  shall  be  kept  in  the  custody  of  the  chair- 
man of  said  board  at  such  place  as  shall  be  designated  by  the  said  board. 
The  enrollment  book  shall  be  open  to  inspection  by  any  member  of  the 
party. 

Thirty  days  before  which  any  municipal  primary  election  is  to  be  held, 
the  club  books  shall  close;  and  within  three  days  thereafter  the  chairman 
of  said  board  shall  forthwith  cause  to  be  made  and  shall  certify  a  copy 
thereof  and  file  the  same  with  the  clerk  of  the  city  for  public  inspection  at 
all  times.  At  least  ten  days  before  the  first  primary  the  board  of  commis- 
sioners of  elections  shall  meet  after  three  days'  published  notice  in  a  news- 
paper of  general  circulation  in  the  city  of  time  and  place  of  meeting  and 
examining  the  rolls.  Any  person  may  complain  of  errors  therein,  and  the 
said  board  of  commissioners  of  elections,  after  hearing  complaints  shall  in 
fair  and  impartial  manner  correct  and  purge  the  rolls,  striking  off  the 
names  of  all  persons  not  residing  in  the  ward  or  voting  precinct  for  which 
each  roll  was  made  up,  or  otherwise  improperly  enrolled,  and  adding  any 
names  improperly  omitted:  provided,  no  name  shall  be  stricken  from  any 
club  roll  without  three  days'  notice  by  mail  to  the  address  appearing  on  the 
club  roll  to  the  person  whose  name  is  proposed  to  be  dropped  from  the  roll 
to  show  cause  why  said  name  should  not  be  dropped. 

When  said  rolls  have  been  revised  and  corrected  by  the  said  board  of 
commissioners  of  elections  they  shall  be  certified  to  and  shall  thereupon 
become  the  official  club  rolls,  and  no  names  shall  be  added  thereafter,  ex- 
cept by  the  order  of  a  judge  of  competent  jurisdiction. 

Upon  the  completion  of  said  revision,  the  chairman  of  said  board  shall 
immediately  file  in  the  office  of  the  clerk  of  said  city  a  list  duly  certified  by 
him  of  all  names  added  or  dropped  from  said  roll,  with  age,  place  of  resi- 
dence and  occupation,  which  list  shall  be  preserved  by  the  clerk  along  with 
the  duplicate  roll  on  file  in  his  office  and  any  person  may  there  inspect  said 
roll  and  list  of  corrections  at  all  times.  The  original  roll  shall  be  delivered 
to  the  managers  of  the  primary  election  by  the  board  of  commissioners  of 
elections  before  the  day  for  the  opening  of  the  polls;  and  no  person  shall 
be  allowed  to  vote  at  said  election  whose  name  does  not  appear  on  said 
original  roll  as  herein  required.  The  managers  of  elections  shall  return  said 
rolls  to  the  chairman  of  the  board  of  commissioners  of  elections  immedi- 
ately after  the  counting  of  the  votes  and  the  declaration  of  the  results,  or 
as  soon  thereafter  as  practicable:  provided,  if  the  original  roll  be  lost  or 
miscarried,  a  copy  of  the  duplicate  as  corrected  by  the  board  of  commis- 
sioners of  elections  and  filed  in  the  clerk's  office,  such  copy  to  be  certified 
to  by  him  shall  be  used  in  the  place  of  the  original. 

Nothing  herein  nor  any  law  now  existing  shall  be  construed  to  require 
the  obtaining  of  a  registration  certificate  or  the  payment  of  taxes  as  a  pre- 
requisite to  the  right  of  exercising  suffrage  in  municipal  primary  herein 
provided  for. 

1932  Code,  §  7664;  1930  (36)  1252. 
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§  7664-1.  Primary  elections — nominate  mayor  and  aldermen.  Rock  Hill. — 
There  shall  be  in  the  city  of  Rock  Hill,  S.  C,  a  primary  election  for  the  nom- 
ination of  a  mayor  and  alderman,  called  and  conducted  as  hereinafter  pro- 
vided; and  the  qualification  as  to  suffrage  shall  be  enforced. 

No  primary  shall  be  held  for  any  political  party  unless  that  party,  through 
its  president  or  chairman  of  its  city  organization  shall  notify  the  mayor  of 
the  city  at  least  five  (5)  days  before  the  first  Tuesday  in  October  of  any 
election  year  that  the  said  party  desires  such  primary  election.  The  mayor 
shall  immediately  call  said  election  to  be  held  on  the  first  Tuesday  in  De- 
cember and  shall  then  notify  the  commissioners  of  election  who  shall  have 
printed  in  one  newspaper  in  the  city  of  Rock  Hill  notice  of  said  election, 
showing  the  number  of  the  ward  or  voting  precinct,  the  place  or  places 
where  the  enrollment  book  shall  be  found  in  said  ward,  the  place  in  said 
ward  where  the  election  shall  be  conducted,  and  this  notice  shall  be  pub- 
lished once  every  two  weeks  until  said  election. 

The  said  election  shall  be  conducted  by  three  (3)  commissioners  of  elec- 
tion for  each  party  and  they  shall  be  appointed  as  follows:  one  for  each 
party  to  be  appointed  by  the  city  council  and  two  by  the  president  of  the 
respective  party,  and  the  chairman  of  the  commissioners  of  election  shall 
receive  as  compensation  fifty  ($50.00)  dollars  per  annum,  and  the  other 
commissioners  of  election  shall  be  paid  twenty-five  ($25.00)  dollars  per 
annum,  and  they  shall  serve  for  a  period  of  two  years  and  until  their  suc- 
cessors are  selected  in  a  similar  manner.  In  case  of  death  or  resignation  of 
any  one  of  said  commissioners  of  election  before  his  term  expires,  the 
mayor  of  the  city  of  Rock  Hill  shall  appoint  his  successor  to  serve  for  the 
unexpired  time. 

The  commissioners  of  election  shall  name  three  (3)  managers  for  each 
box,  and  these  managers  shall  receive  for  their  services  the  sum  of  five 
($5.00)   dollars  each. 

No  person  shall  be  allowed  to  vote  at  said  election  unless  he  or  she  shall 
have  placed  his  or  her  name  on  the  enrollment  book,  in  the  manner  and 
at  the  times  hereinafter  referred  to,  and  that  he  or  she  shall  take  the  fol- 
lowing oath:  "I  solemnly  swear  that  I  am  a  member  of  this  club  district; 

that  I  am  a  member  of  the    party;  am  duly  qualified  to  vote 

in  this  election,  and  that  I  have  not  voted  before  in  this  election." 

Each  ward  in  said  city  is  hereby  declared  to  be  a  club  or  voting  district, 
except  in  ward  one,  where  there  shall  be  two  (2)  club  or  voting  districts, 
and  in  all  other  wards  or  club  districts  there  shall  be  placed  the  enrollment 
book  and  boxes  for  voting  as  is  designated  by  a  majority  of  the  commis- 
sioners of  election.  In  ward  one  there  shall  be  placed  an  enrollment  book 
and  voting  boxes  within  the  following  division:  enrollment  book  and  boxes 
for  those  residing  east  of  Annafrel  Street,  Stonewall  Avenue  and  those 
residing  on  Izard  Street,  shall  be  placed  at  or  near  the  Highland  Park  Mill, 
and  for  those  residing  other  than  the  above  division,  shall  be  placed  at  or 
near  the  Rock  Hill  high  school,  and  these  places  to  be  designated  by  said 
commission  of  election. 

There  shall  be  provided  necessary  ballots  printed  on  white  paper,  and  on 
the  top  of  said  ballot  or  coupon  shall  be  printed  the  name  of  the  political 
party,  and  each  ballot  shall  have  a  coupon  at  the  top  perforated  so  as  to  be 
easily  detached,  and  in  addition  to  the  name  of  the  party,  there  shall  be 
printed  thereon  ward  number  and  ticket  number,   the  numbers  to   run 
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seriatum  for  each  ward  for  each  party,  and  on  the  ticket  shall  be  printed 
the  name  of  the  candidates  for  mayor  and  for  councilman. 

At  said  election  the  person  receiving  the  largest  majority  vote  for  each 
party  shall  be  declared  by  the  commissioners  of  election  as  elected  for  that 
party.  But  in  case  the  election  does  not  result  in  a  larger  majority,  a  second 
primary  shall  be  held  without  further  advertisement,  and  on  the  second 
Tuesday  in  December,  and  shall  be  conducted  in  the  same  manner  as  the 
first  primary  except  that  there  shall  be  printed  on  the  ballots  the  names  of 
the  two  candidates  receiving  the  highest  votes  for  the  respective  office  in 
the  first  primary,  and  the  candidate  receiving  a  plurality  vote  shall  be  de- 
clared by  the  commissioners  of  election  as  the  nominee  or  nominees  of 
the  respective  place  and  party. 

Beginning  with  the  year  1936  and  every  two  years  thereafter  there  shall 
be  a  new  general  enrollment  of  all  voters,  and  the  books  of  enrollment  shall 
be  opened  on  the  first  Tuesday  in  October  of  each  year  and  shall  remain 
open  until  and  be  closed  at  twelve  (12)  o'clock  noon  on  the  second  Tuesday 
in  November  of  each  year,  and  there  shall  be  placed  one  book  in  each  ward, 
except  in  ward  one  where  there  shall  be  two  books,  and  the  place  where 
such  books  are  located  shall  be  designated  by  the  commissioners  of  elec- 
tion, and  these  places  shall  be  designated  in  the  advertisement  for  the  elec- 
tion, and  these  books  shall  remain  open  from  nine  (9)  o'clock  in  the  fore- 
noon until  four  (4)  in  the  afternoon.  Each  applicant  for  enrollment  in  his 
party  shall  be  twenty-one  (21)  years  of  age,  or  shall  become  so  before  the 
general  election  of  that  year,  shall  have  resided  in  the  State  for  two  (2) 
years,  in  the  county  of  York  six  (6) 'months  and  in  the  city  of  Rock  Hill 
sixty   (60)  days  just  preceding  the  application. 

During  the  said  four  (4)  years,  the  said  enrollment  books,  when  so  placed 
as  above,  shall  be  held  in  the  custody  of  the  city  clerk  and  treasurer  of  the 
city,  who  shall  during  this  period  and  for  thirty  (30)  days  previous  to  any 
primary  election  permit  any  person  or  persons  to  enroll  in  his  or  her  re- 
spective ward  book  under  the  same  terms  and  conditions  as  other  enroll- 
ment. Each  applicant  for  enrollment  shall  be  required  to,  in  person,  write 
upon  the  club  book  his  or  her  full  name,  immediately  thereafter  his  or  her 
age,  occupation,  street  address  and  if  the  name  be  illegible  the  person  in 
charge  of  the  book  shall  immediately  write  the  name  beneath  the  signature. 
In  case  of  the  inability  of  the  applicant  to  write,  he  may  make  his  mark  to 
be  witnessed  by  the  person  in  charge  of  the  book  and  this  person  shall  fill 
in  the  other  requirements.  When  the  enrollment  books  have  closed  the 
person  in  charge  thereof  shall  deliver  same  to  the  city  clerk  and  treasurer 
who  shall  retain  same  until  demanded  by  the  commissioners  of  election 
for  the  opening  of  the  voting  and  within  twenty-four  (24)  hours  after  said 
election  one  of  said  managers  shall  deliver  said  book  to  the  city  clerk  and 
treasurer  of  said  city. 

Each  candidate  shall  on  or  before  twelve  (12)  o'clock  noon  five  (5)  days 
before  said  election  take  the  following  oath:  "as  candidate  for  the  office  of 

in  the  primary  election  to  be  held  on  the  first  Tuesday 

in  December,  I  hereby  state  that  I  am  qualified  to  vote  at  the  general  elec- 
tion following  the  primary  election  and  hereby  pledge  myself  to  abide  the 
result  of  said  primary  election  and  will  support  the  nominee  thereof  or  not 
vote  at  the  said  general  election."  And  upon  failure  on  the  part  of  any  can- 
didate to  sign  said  pledge,  the  managers  of  said  election  shall  not  count 
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any  vote  cast  for  such  person.  That  in  case  of  death  of  any  candidate  after 
the  time  required  for  filing  such  pledge,  then  additional  candidates  may 
file  a  pledge  up  to  one  day  previous  to  said  election. 

The  managers  of  election  shall  open  the  polls  at  eight  (8)  o'clock  in  the 
forenoon  and  close  same  at  seven  (7)  P.  M.  of  the  same  day  and  shall  then 
proceed  to  publicly  count  the  votes,  calling  to  their  assistance  such  help 
as  may  be  necessary,  and  after  tabulating  the  votes  shall  certify  the  same 
to  the  commissioners  of  election,  who  shall  meet  in  the  city  hall  at  Rock 
Hill  on  Thursday,  on  or  before  twelve  (12)  o'clock  noon,  following  the 
primary  election,  to  be  held  on  the  first  Tuesday  in  December,  and  said 
commissioners  of  election  shall  tabulate  the  returns  and  declare  the  result 
of  the  primary  elections  and  deliver  the  ballot  box  containing  the  ballots, 
poll  list  and  all  other  papers,  except  the  club  roll  book,  to  the  city  clerk 
and  treasurer  who  shall  keep  same  in  a  secure  place  for  a  period  of  five 
(5)  days,  when  same  shall  be  destroyed,  unless  during  that  time  there  is 
filed  with  said  clerk  and  treasurer  a  contest  of  said  election;  then  the  said 
city  clerk  and  treasurer  shall  hold  same  until  final  determination  of  said 
contest,  after  which  same  shall  be  destroyed. 

In  case  the  managers  find  more  ballots  in  the  box  than  names  on  the  poll 
list,  the  managers  shall  draw  out  the  excess  and  immediately  destroy  them. 

In  every  election  to  be  held  under  this  section  there  shall  be  provided 
one  booth  for  every  one  hundred  (100)  enrolled  voters  or  a  majority  frac- 
tion thereof,  these  booths  to  be  made  of  cheap  material  and  shall  not  be 
less  than  thirty-two  (32)  inches  wide,  thirty-two  (32)  inches  deep  and  six 
feet  high,  and  shall  be  provided  with  a  curtain  hanging  from  the  top  in 
front  to  within  three  (3)  feet  of  the  floor,  and  shall  have  a  suitable  shelf  on 
which  the  voter  can  prepare  his  or  her  ticket. 

The  city  of  Rock  Hill,  S.  C.  shall  pay  all  expenses  of  said  election  or  elec- 
tions including  a  reasonable  amount  to  be  paid  the  person  in  whose  posses- 
sion the  enrollment  books  are  placed  during  the  time  it  is  open  for  enroll- 
ment, except  no  amount  shall  be  paid  the  city  clerk  and  treasurer  when 
same  is  in  its  possession. 

1932  (37)  1139;  1934  (38)  1417;  1936  (39)  1426. 

§  7665.  Repealing  clause. — All  acts  or  parts  of  acts,  sections  or  parts  of 
sections  inconsistent  with  sections  7661  to  7665  are  hereby  repealed  insofar 
as  they  relate  to  cities  of  more  than  eight  thousand  inhabitants  and  less 
than  twenty  thousand  inhabitants  according  to  the  United  States  census  of 
the  year  1920. 

1932  Code,  §  7665;  1930  (36)  1252. 
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§  7666.  Laws  applicable,  except  as  herein  provided. — All  laws  now  of  force 
relating  to  the  commission  form  of  government  for  cities  of  more  than 
twenty  thousand  inhabitants  and  less  than  fifty  thousand  inhabitants  shall 
apply  to  cities  of  more  than  thirty-five  thousand  inhabitants  and  less  than 
forty-five  thousand  inhabitants,  according  to  the  United  Sates  census  for 
the  year  1920,  except  as  the  same  may  be  in  conflict  with  sections  7666 


Page  411  Commission  Form  of  Government  §  7668 

to  7674. 

1932  Code,  §  7666;  1929  (36)  154. 

Constitutionality. — Sections  7666-7674  are  valid.  Forde  v.  Owens,  Mayor,  et  al., 
160  S.  C.  168.  158  S.  E.  147. 

§  7667.  Adoption  of  commission  form  not  affected. — Nothing  in  these 
sections  shall  be  construed  to  repeal  the  adoption  of  the  commission  form 
of  government  by  cities  of  more  than  thirty-five  thousand  inhabitants  and 
less  than  forty-five  thousand  inhabitants,  according  to  the  United  States 
census  for  the  year  1920,  where  any  such  city  has  heretofore  adopted  the 
said  form  of  government. 

1932  Code,  §  7667;  1929  (36)  154. 

§  7668.  Primary  elections. — There  shall  be  no  party  primary  nominations 
of  any  person  as  a  candidate  for  mayor,  or  councilman,  unless  the  said  party 
primary  election  be  conducted  and  the  qualifications  for  suffrage  therein 
be  enforced  as  herein  provided.  The  primary  election  of  any  party  for  nomi- 
nating mayor  and  councilmen  shall  be  held  on  the  second  Tuesday  preced- 
ing the  municipal  election  and  shall  be  conducted  by  the  duly  appointed 
board  of  commissioners  of  elections  and  board  of  managers  of  elections  for 
the  said  municipal  election,  who  shall  be  paid  for  the  holding  of  said  mu- 
nicipal election,  and  shall  conduct  the  primary  elections  at  the  same  places 
and  in  the  same  manner  and  with  the  enforcement  of  the  same  require- 
ments for  suffrage  as  are  hereinafter  set  forth,  having  a  separate  box  for 
each  organized  political  party  in  said  city,  and  for  any  violation  of  the  law 
governing  the  same  shall  be  subject  to  the  same  punishment  as  any  vio- 
lation of  the  law  governing  other  elections:  provided,  however,  that  no  per- 
son shall  be  allowed  to  vote  in  any  party  primary  election  unless  he  or  she 
be  a  member  of  said  party,  and  shall  subscribe  to  the  following  oath:  "I  do 
solemnly  swear  that  I  am  a  member  of  this  club  district,  that  I  am  a  mem- 
ber of._ party,  duly  qualified  to  vote  at  this  election  and  that 

I  have  not  voted  before  at  this  election: "  provided,  further,  that  no  primary 
election  shall  be  held  for  any  political  party  unless  the  chief  officer  or 
officers  in  its  city  organization  shall  notify  the  mayor  and  the  chairman  of 
the  board  of  commissioners  of  elections  for  the  municipal  election  at  least 
five  days  before  the  time  for  the  holding  of  the  party  primary  election  that 
the  said  political  party  desires  the  primary  election,  and  at  such  primary 
election  three  members  of  such  political  party,  duly  appointed  for  the  pur- 
pose by  the  proper  officers  of  the  party,  shall  have  the  right  to  be  present 
at  each  polling  precinct  and  advise  the  managers  if  any  person  offering  to 
vote  in  said  party  primary  be  not  a  member  of  said  party  and  file  protest 
as  ground  for  legal  contest  in  case  such  person  be  allowed  to  vote  by  the 
legal  managers.  No  ballot  cast  in  said  primary  election  shall  be  counted 
for  any  person  who  shall  not  have  filed  with  the  chairman  of  the  board  of 
commissioners  of  elections  the  pledge  as  to  corrupt  practices  and  an  item- 
ized statement  as  to  expenditures,  as  provided  in  an  Act  making  certain 
offenses  in  primary  elections,  misdemeanors  and  prescribing  penalties 
therefor,  approved  March  6,  1905,  volume  XXIV  in  the  statutes  at  page  949. 
The  board  of  commissioners  of  elections  shall  cause  the  names  of  all  candi- 
dates in  the  primary  election  classed  according  to  their  party  affiliation,  to 
be  published  in  a  daily  newspaper  of  the  city  from  the  time  that  they  have 
become  qualified  as  candidates  up  to  and  including  the  day  of  the  primary 
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election,  and  the  said  board  shall  provide  the  printed  ballots  to  be  used  in 
the  said  party  primary  elections,  the  names  of  candidates  for  mayor  and, 
also  separately,  the  names  of  the  candidates  for  councilmen,  arranged 
alphabetically;  the  ballots  in  each  case  to  bear  the  words,  "Vote  for  (the 
number  to  be  elected.)"  The  candidate  receiving  the  largest  majority  vote 
shall  be  declared  elected.  In  case  a  primary  election  does  not  result  in  a  ma- 
jority and  a  larger  vote  for  the.  number  of  persons  to  be  elected  in  the  regu- 
lar municipal  election,  a  second  primary  shall  be  had  on  the  seventh  day 
after  the  first  primary  in  which  second  primary  the  ballots  shall  contain 
for  each  position  for  which  choice  is  to  be  made,  the  names  of  two  persons 
— those  receiving  the  highest  vote  at  the  preceding  primary  election. 
1932  Code,  §  7668;  1929  (36)  154. 

§  7669.  Enrollment. — Books  of  enrollment  for  voting  in  the  primary  elec- 
tions provided  herein  shall  be  caused  to  be  opened  by  the  board  of  com- 
missioners of  elections  and  board  of  managers  of  elections  for  the  said  mu- 
nicipal primary  elections  in  each  ward  or  voting  precinct  at  least  ninety 
days  before  the  first  municipal  primary  election.  Notice  thereof  shall  be 
given  by  the  chairman  of  the  board  of  commissioners  of  election,  showing 
the  names  of  the  ward,  or  voting  precinct,  the  boundaries  of  the  ward  dis- 
trict, the  place  or  places  where  the  enrollment  book  shall  be  found  in  said 
ward  or  voting  precinct  and  such  other  information  as  the  chairman  of  said 
board  may  desire  to  give.  Each  applicant  for  enrollment  shall,  in  person, 
write  upon  the  club  roll  his  full  name  and  immediately  thereafter  his  age, 
occupation,  street  and  number  of  the  house  in  which  he  or  she  resided.  If 
the  name  be  illegible,  the  one  in  charge  of  said  enrollment  book  shall  write 
his  or  her  name  beneath  the  signature  of  the  applicant.  In  the  event  of  the 
inability  of  the  applicant  to  write,  he  or  she  may  make  his  or  her  mark  upon 
the  roll,  which  shall  be  witnessed  by  the  party  who  is  put  by  the  chairman 
of  said  board  in  charge  of  said  enrollment  book,  or  other  person  then  hav- 
ing the  custody  thereof,  and  such  person  so  in  charge  of  the  enrollment 
book  shall  fill  in  the  other  requirements.  The  city  in  which  such  primary 
election  or  elections  are  held  shall  furnish  suitable  books  for  enrollment 
and  the  duplicate  rolls  to  be  made  and  filed  with  the  clerk  of  the  said  city. 
The  enrollment  book  shall  be  kept  in  the  custody  of  the  chairman  of  said 
board  at  such  place  as  shall  be  designated  by  the  said  board.  The  enrollment 
book  shall  be  open  to  inspection  by  any  member  of  the  party.  Thirty  days 
before  which  any  municipal  primary  election  is  to  be  held,  the  club  books 
shall  close;  and  within  three  days  thereafter  the  chairman  of  said  board 
shall  forthwith  cause  to  be  made  and  shall  certify  a  copy  thereof  and  file 
the  same  with  the  clerk  of  the  city  for  public  inspection  at  all  times.  At 
least  ten  days  before  the  first  primary  the  board  of  commissioners  of  elec- 
tions shall  meet  after  three  days'  published  notice  in  a  newspaper  of  gen- 
eral circulation  in  the  city  of  time  and  place  of  meeting  and  examining  the 
rolls.  Any  person  may  complain  of  errors  therein,  and  the  said  board  of 
commissioners  of  elections,  after  hearing  complaints,  shall  in  a  fair  and 
impartial  manner  correct  and  purge  the  rolls,  striking  off  the  names  of  all 
persons  not  residing  in  the  ward  or  voting  precinct  for  which  each  roll  was 
made  up,  or  otherwise  improperly  enrolled,  and  adding  any  names  improp- 
erly omitted:  provided,  no  name  shall  be  stricken  from  any  club  roll  with- 
out three  days'  notice  by  mail  to  the  address  appearing  on  the  club  roll  U 
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the  person  whose  name  is  proposed  to  be  dropped  from  the  roll  to  show 
cause  why  said  name  should  not  be  dropped. 

When  said  rolls  have  been  revised  and  corrected  by  the  said  board  of 
commissioners  of  elections  they  shall  be  certified  to  and  shall  thereupon 
become  the  official  club  rolls,  and  no  names  shall  be  added  thereafter,  ex- 
cept by  the  order  of  a  judge  of  competent  jurisdiction. 

Upon  the  completion  of  said  revision,  the  chairman  of  said  board  shall 
immediately  file  in  the  office  of  the  clerk  of  said  city  a  list  duly  certified  by 
him  of  all  names  added  or  dropped  from  said  roll,  with  age,  place  of  resi- 
dence and  occupation,  which  list  shall  be  preserved  by  the  clerk  along  with 
the  duplicate  roll  on  file  in  his  office  and  any  person  may  there  inspect  said 
roll  and  list  of  corrections  at  all  times. 

The  original  roll  shall  be  delivered  to  the  managers  of  the  primary  elec- 
tion by  the  board  of  commissioners  of  elections  before  the  day  for  the  open- 
ing of  the  polls;  and  no  person  shall  be  allowed  to  vote  at  said  election 
whose  name  does  not  appear  on  said  original  roll  as  herein  required.  The 
managers  of  election  shall  return  said  rolls  to  the  chairman  of  the  board 
of  commissioners  of  elections  immediately  after  the  counting  of  the  votes 
and  the  declaration  of  the  result,  or  as  soon  thereafter  as  practicable:  pro- 
vided,  if  the  original  roll  be  lost  or  miscarried,  a  copy  of  the  duplicate  as 
corrected  by  the  board  of  commissioners  of  elections  and  filed  in  the  clerk's 
office,  such  copy  to  be  certified  to  by  him  shall  be  used  in  the  place  of  the 
original. 

Nothing  herein  nor  any  law  now  existing  shall  be  construed  to  require 
the  obtaining  of  a  registration  certificate  or  the  payment  of  taxes  as  a  pre- 
requisite to  the  right  of  exercising  suffrage  in  municipal  primary  herein 
provided  for. 

1932  Code,  §  7669;  1929  (36)  154. 

§  7670.  Commissioners  of  elections. — From  and  after  the  passage  of  sec- 
tions 7666  to  7674  the  board  of  commissioners  of  elections  for  any  city  in 
which  the  provisions  of  said  sections  are  applicable  shall  consist  of  three 
members,  who  shall  be  elected  by  the  city  council  of  said  city  from  among 
the  registered  electors  qualified  to  vote  in  said  city,  and  upon  such  election 
said  city  council  shall  certify  to  the  Governor  of  the  State  the  names  of  the 
persons  so  elected  and  thereupon  the  Governor  shall  appoint  the  same  to 
serve  as  the  board  of  commissioners  of  elections  for  said  city  for  the  term 
of  two  years,  and  until  their  successors  are  appointed  and  have  qualified, 
unless  sooner  removed  by  the  Governor  for  cause,  any  vacancy  to  be  filled 
by  the  Governor  upon  the  recommendation  of  the  city  council  as  herein 
provided.  Provided,  further,  that  the  term  of  office  of  the  members  of  the 
board  of  commissioners  in  such  city  now  provided  for  by  law  shall  continue 
for  the  term  of  their  appointment  but  no  longer.  The  compensation  of  said 
commissioners  shall  be  one  hundred  ($100.00)  dollars  a  year  each  to  be 
paid  quarterly  by  the  city  treasurer.  Said  commissioners  shall  take  the  oath 
of  office  as  prescribed  by  section  26,  article  3,  of  the  Constitution,  and  shall 
organize  as  a  board  by  appointing  one  of  their  number  chairman  of  the 
board,  and  such  chairman  shall  be  empowered  to  administer  oaths. 
1932  Code,  §  7670;  1929  (36)  154. 

§  7671.     Powers   and  dulies  of  council. — The  council  shall  have,  possess 
and  exercise  all  executive,  legislative  and  judicial  powers  and  duties  con- 
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ferred  upon  such  city,  or  theretofore  belonging  to  it,  with  the  power  to 
establish  such  subordinate  officers  as  they  may  see  fit  and  assign  to  them 
appropriate  duties,  subject  to  the  council.  The  said  city  council  shall  have 
the  right  to  regulate  the  use  of  the  city  streets  and  other  public  places  for 
the  erection  and  maintenance  of  electric  light  and  power  poles  and  wires, 
and  to  charge  a  reasonable  and  proper  fee  for  the  use  and  occupation  of 
such  streets  or  public  places  for  such  purpose.  Each  member  of  the  council 
shall  give  to  the  duties  of  his  office  all  the  time  that  may  be  needed  for 
the  most  sufficient  conduct  of  the  affairs  of  the  city. 
1932  Code,  §  7671;  1929  (36)  154. 

§  7672.  Ordinances  and  franchises. — Every  ordinance  or  resolution  ap- 
propriating money  or  ordering  any  street  improvement  or  sewer,  or  mak- 
ing or  authorizing  the  making  of  any  contract  or  granting  any  franchise  or 
right  to  occupy  or  use  the  streets,  highways,  bridges  or  public  places  in  the 
city  for  any  purpose,  shall  be  complete  in  the  form  in  which  it  is  finally 
passed,  and  in  such  form  remain  on  file  with  the  city  clerk,  open  to  public 
inspection,  at  least  one  week  before  the  final  passage  or  adoption  thereof. 
No  franchise  or  right  to  occupy  or  use  the  streets,  highways,  bridges  or 
public  places  in  any  city  shall  be  granted,  renewed  or  extended,  except 
by  ordinance  passed  three  times  on  three  separate  days;  and  every  fran- 
chise or  grant  for  interurban  or  street  railways;  waterworks,  gas  or  electric 
light  or  power  plants,  heating  plants,  telegraph  or  telephone  systems  or 
other  public  service  utilities  within  said  city,  must  be  authorized  or  ap- 
proved by  a  majority  of  the  electors  voting  thereon  at  an  election  which 
shall  be  ordered  by  council;  provided,  however,  that  city  council  shall  have 
the  right,  power  and  authority  in  its  discretion  to  grant  a  franchise  or  li- 
cense to  any  person,  firm  or  corporation  to  operate  a  system  of  bus  trans- 
portation in  said  city,  or  any  part  thereof,  under  proper  regulations  and 
restrictions  for  a  term  of  not  exceeding  three  years.  Provided,  further,  that 
in  case  of  any  differences  or  dispute  arising  between  any  bus  company  op- 
erating under  such  franchise  and  its  employees  with  reference  to  wages, 
hours,  rules  and  regulations,  or  any  other  matter  affecting  or  pertaining  to 
such  employment,  the  said  parties  shall  submit  such  matters  to  a  board  of 
arbitration  in  accordance  with  and  subject  to  the  provisions  of  section  8489, 
1932  Code,  relating  to  arbitration  of  disputes  between  street  railways  and 
their  employees. 

§  8489,  1932  Code,  repealed  by  act  27  of  1941. 

1932  Code,  §  7672;  1929  (36)  154. 

§  7673.  Oath  of  office  of  council — candidacy  for  office — political  advertis- 
ing— publication  of  reports. — Before  entering  upon  the  duties  of  his  office 
the  mayor  and  each  councilman  and  each  civil  service  commissioner  shall 
take  and  subscribe  the  oath  of  office  prescribed  in  section  26,  article  11,  of 
the  Constitution,  and,  further,  that  he  will  at  all  times  endeavor  to  secure 
and  maintain  for  the  city  an  honest  and  efficient  government  in  every  par- 
ticular with  an  eye  single  to  the  public  welfare.  No  member  of  council  or 
of  the  civil  service  commission  shall  hold,  or  become  a  candidate  for  any 
other  office  without  first  resigning  or  at  once  forfeiting  his  said  office  in  said 
city  government.  No  officer  or  candidate  in  connection  with  said  city  gov- 
ernment shall  directly  or  indirectly  pay  for  any  publication  in  any  newspa- 
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per  in  commendation  of  his  services  or  in  advocacy  of  his  candidacy  or  in 
respect  thereto,  or  against  any  other  candidate,  except  under  the  caption 
"paid  advertisement,"  and  any  and  no  person,  firm  or  corporation  publish- 
ing or  managing  a  newspaper  shall  publish  for  a  consideration  any  com- 
mendation, advocacy  or  condemnation  of  any  office  or  candidate  for  office 
of  said  city  without  stating  in  said  publication  the  price  paid  therefor  and 
the  person  paying  the  same.  Any  violation  of  any  of  these  provisions  shall 
be  punished  by  fine  not  exceeding  five  hundred  dollars  or  imprisonment  not 
exceeding  one  year.  Provided,  however,  that  the  city  council  shall  annually 
or  oftener  publish  for  the  information  of  the  citizens  in  the  daily  news- 
paper or  in  pamphlet,  or  both,  detail  statements  of  the  receipts  and  expendi- 
tures of  the  city  and  a  summary  of  the  proceedings  and  doings  of  the  city 
government  during  the  preceding  period  following  the  last  publication,  and 
also  shall  likewise  annually  publish  the  result  of  the  examination  of  the 
books  and  accounts  of  the  city  by  expert  accountants,  the  expense  of  all 
such  publications  to  be  paid  out  of  the  city  treasury. 
1932  Code,  §  7673;  1929  (36)  154. 

§  8489,  1932  Code,  repealed  by  act  27  of  1941. 

§  7674.  Code  sections  inapplicable.— §§  7671,  7672  and  7673  are  intended 
to  be  in  lieu  of  sections  7634,  7636  and  7653,  respectively,  relating  to  the 
commission  form  of  government  for  cities  of  more  than  twenty  thousand 
inhabitants  and  less  than  fifty  thousand  inhabitants,  and  the  latter  sections 
are  hereby  declared  not  to  apply  to  cities  of  more  than  thirty-five  thou- 
sand and  less  than  forty-five  thousand  according  to  the  census  for  the  year 
1920.  All  statutes  or  parts  of  statutes  inconsistent  with  sections  7666  to 
7674  are  hereby  repealed  in  so  far  as  they  relate  to  cities  of  more  than 
35,000  and  less  than  45,000  inhabitants,  according  to  the  United  States  cen- 
sus for  the  year  1920. 

1932  Code,  §  7674;  1929  (36)  154. 

§  7675.  Cities  over  7.200  and  less  than  7.500.  1920  census,  under  commis- 
sion form  of  government  employ  commercial  secretary. — A  city  or  town 
council  of  any  incorporated  city  or  town  in  this  State  of  more  than  seven 
thousand  two  hundred  inhabitants  and  less  than  seven  thousand  five  hun- 
dred inhabitants,  according  to  the  federal  census  of  1920,  operating  under 
the  commission  form  of  government,  is  hereby  authorized  and  empowered 
to  employ  a  commercial  secretary  or  secretaries  and  to  prescribe  the  duties 
for  the  same. 

1932  Code,  §  7675;  1926  (36)  912. 
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Aiken  bond  commission. 
Allendale  paving  assessments. 
Assessments   on   abutting   prop- 
erty, Anderson. 
Anderson  airport  commission. 
Accept   obligations   of  Andrews 
in  payment  of  taxes. 
Barnwell  commissioners  of  pub- 
lic works  abolished. 
Batesburg   Cash   Depository   se- 
cure deposits  of  town. 
Beaufort  acquire  lands  for  avia- 
tion field  or  golf  course. 
Beaufort  commissioners  of  pub- 
lic works  manage  public  docks, 
etc. 

Establish    and    maintain    public 
dock  in  Beaufort. 
Blacksburg  and  Gaffney  borrow 
for  public  projects. 
Blacksburg   and    Gaffney   peace 
officers  give  bonds. 
Mayor   and   aldermen,   Calhoun 
Falls. 

Camden  issue  bonds  for  per- 
manent improvements  to  streets 
and  sidewalks. 

Charleston  municipal  elections. 
Chester  borrow  against  taxes. 
Clover  issue  bonds  for  improve- 
ments to  streets  and  sidewalks. 
Wards,  voting  precincts,  Colum- 
bia. 

Enforce  collection  of  municipal 
taxes  and  assessments,  Colum- 
bia. 

Columbia  issue  certificates  evi- 
dencing taxes  due  and  unpaid. 
Certain     territory     annexed     to 
Columbia. 

Cowpens    water    and    sewerage 
commission  abolished. 
Town  council  of  Cowpens. 
Darlington  issue  certificates  ev- 
idencing taxes  due  and  unpaid. 
Establish   airport,   Florence. 
Fort  Mill  public  works  commis- 
sion ■abolished  if  election  favor- 
able. 

Affairs  of  board  of  public  works 
of  Gaffney  to  be  audited  semi- 
annually. 

Georgetown  issue  and  sell  cer- 
tificates evidencing  unpaid 
taxes. 
.  Lease  property  in  Georgetown 
for  use  of  naval  reserve  and  na- 
vy club. 
.  Greenville  provide  by  ordinance 
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fire  limits  covering  construction, 
etc.  of  buildings. 
Hold  elections  in  Greenville  ex- 
tend corporate  limits. 
Greenville    sinking    fund    com- 
mission. 

Use  surface  treatment  on  streets, 
etc.  in  Greenville. 
Maintain,  etc.   grade  separation 
structures  in  Greenwood. 
Retain  aldermanic  form  of  gov- 
ernment in  Greenwood. 
Assessments  for  street  improve- 
ments in  Greer. 

Kingstree  commissioner  of  pub- 
lic works  abolished. 
Latta  commissioner  of  public 
works  abolished. 
McClellanville  port  commission. 
Reimbursement  agreements  with 
abutting  property  owners  in 
Marion. 

Rent  or  lease  community  house 
in  Marion. 

Territorial     limits     of     Monck's 
Corner  extended. 
Newberry     issue     assessment 
bonds. 

City  planning  commission, 
North  Augusta. 

Mayor,  alderman  and  wards, 
Pageland. 

Mayor  and  wardens,  Ridge 
Spring. 

Mayor  and  councilmen,  Rock 
Hill. 

Mayor  and  wardens,  Saluda. 
When   mayor   and   council   take 
office,  Spartanburg. 
Spartanburg  fire  and  police  pen- 
sions. 

Use   of  revenue   from   alcoholic 
liquors,   Spartanburg. 
Spartanburg    commissioners    of 
public  works. 

Union  not  transfer  its  real  prop- 
erty. 

Union  commissioners  of  public 
works  control  sewerage  system. 
Walhalla  furnish  water  free  to 
public  schools. 

Walterboro  levy  tax  for  fire  de- 
partment. 

Walterboro  lease  its  golf  course. 
Election  of  municipal  officers, 
West  Columbia. 
.  Winnsboro  commissioners  of 
public  works  abolished  if  elec- 
tion favorable. 


§  7675-1.     Bond  commission  of  the  city  of  Aiken. 

(1)     Established.— There  shall  be,  and  is  hereby,  established  and  provid- 
ed in  and  for  the  city  of  Aiken,  in  this  State,  a  commission  to  be  known 
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and  designated  as  the  "Bond  Commission  of  the  City  of  Aiken,  S.  C,"  and 
as  such  to  have  the  capacity  to  sue  and  be  sued,  the  same  to  be  appointed 
and  organized,  and  to  perform  such  duties  and  have  such  powers  as  here- 
inafter set  forth. 

(2)  Commissioners  —  appointments  —  terms  —  vacancies  —  oath.  — 
The  mayor  of  the  city  of  Aiken  shall  appoint  and  commission,  by  and 
with  the  consent  of  the  city  council  of  said  city,  three  residents  of  said 
city,  who  shall  be  qualified  electors  of  this  State,  to  compose  said  bond 
commission.  The  mayor  shall  designate  one  member  of  said  commission 
to  serve  for  a  term  of  two  years,  one  member  for  a  term  of  four  years,  and 
one  member  for  a  term  of  six  years.  The  members  of  said  commission 
first  appointed,  as  herein  provided,  shall  hold  office  and  serve  for  the  terms 
specified  and  until  their  successors  are  appointed  and  qualified.  Thereafter 
each  member  of  said  commission  shall  be  appointed  by  the  mayor  of 
said  city  for  a  term  of  six  years  and  until  the  appointment  and  qualifica- 
tion of  his  successor,  such  appointments  to  be  by  and  with  the  consent  of 
the  city  council  of  said  city.  Any  vacancy  in  said  commission  from  death, 
resignation,  removal  from  office  or  because  of  removal  of  a  member  from 
the  city  of  Aiken,  or  from  other  cause,  shall  be  filled  by  the  mayor  of  the 
city,  with  the  consent  of  the  city  council,  but  the  appointee  to  any  such 
vacancy  shall  only  hold  for  the  unexpired  term  of  his  predecessor  on  such 
commission.  The  members  of  such  commission  shall  take  and  subscribe  to 
the  oath  required  in  section  26  of  article  III  of  the  Constitution  of  this 
State. 

(3)  Organization  —  chairman  —  secretary  and  treasurer  —  attorney  — 
terms  —  compensation.  —  Within  five  days  after  appointment  and  qualify- 
ing as  members  of  said  commission,  the  said  commissioners  or  a  majority 
thereof,  shall  meet  and  organize,  and  shall  elect  one  of  their  number  as 
chairman  and  one  of  their  number  as  secretary  and  treasurer  thereof.  In 
case  no  member  of  the  commission  is  an  experienced  or  competent  book- 
keeper, the  commission  may  elect  some  other  competent  person  as  secre- 
tary and  treasurer,  with  the  consent  of  city  council.  The  chairman  and 
the  secretary  and  treasurer  shall  hold  their  offices  as  such  for  a  term  of  one 
year  and  until  their  successors  are  chosen  by  the  commission.  The  at- 
torney of  the  city  of  Aiken,  elected  by  the  city  council  thereof,  shall  be  the 
attorney  for  said  commission,  and  for  his  services  to  the  commission  shall 
not  receive  any  compensation  except  such  as  is  fixed  and  paid  by  the  city 
council  of  the  city  from  the  treasurer  thereof.  The  secretary  and  treasurer 
of  the  commission  shall  receive  such  compensation  as  shall  be  fixed  by  the 
city  council,  to  be  paid  out  of  the  treasury  of  the  town,  and  he  shall  give 
bond  in  a  surety  company  authorized  to  do  business  in  this  State,  to  be 
approved  by  the  city  council,  in  such  amount  as  shall  from  time  to  time  be 
fixed  by  the  city  council,  the  expense  of  such  bonds  to  be  borne  by  the 
city  and  paid  from  the  treasury  thereof.  No  member  of  said  commission, 
except  the  secretary  and  treasurer,  shall  receive  compensation  for  his 
services. 

(4)  Removal  of  commissioners,  secretary  and  treasurer. — Any  member 
of  said  commission,  or  the  said  secretary  and  treasurer,  may,  and  shall,  be 
removed  from  his  said  office  by  the  city  council  of  said  city  when  it  shall 
appear  to  the  satisfaction  of  said  city  council,  or  a  majority  of  the  members 

IV    Sf  -14 


§  7675-1  Civil  Code  Page  418 

thereof,  that  said  member  of  the  commission  or  secretary  and  treasurer, 
has  been  guilty  of  malfeasance,  breach  of  trust,  fraud,  or  gross  or  wilful 
neglect  of  duty  as  such  commission  or  secretary  and  treasurer,  or  for  anjr 
violation  of  the  provisions  of  this  section. 

(5)  Duties  —  deposits  —  use  of  funds  —  disbursements  —  sell  Aiken's 
bonds  —  disburse  funds  of  same  —  make  semi-annual  report  to  city  coun- 
cil— meet  monthly. — It  is  and  shall  be  the  duty  of  the  bond  commission  of 
Aiken,  S.  C,  to  hold,  manage,  control  and  invest,  as  provided  herein,  all 
moneys  held  by  said  commission  and  turned  over  to  it  as  a  sinking  fund  at 
any  time:  provided,  that  said  commission  shall  only  invest  moneys  coming 
into  their  hands  in  bonds  and  securities  of  the  United  States  of  America,  of 
the  State  of  South  Carolina,  of  counties,  municipal  corporations,  school  dis- 
tricts and  townships  in  the  State  of  South  Carolina,  and  in  the  savings 
department  of  banks  and  trust  companies  doing  business  in  this  State 
and  chartered  under  laws  of  this  State  or  of  the  United  States;  provided 
such  banks  shall  secure  said  deposits  with  such  securities  as  are  above 
mentioned;  provided,  further,  that  at  no  time  shall  said  commission  keep 
on  deposit  any  of  the  funds  charged  to  its  keeping  and  control  in  any  bank- 
ing institution  or  trust  company,  which  has  a  paid  up  capital  of  less  than 
twenty-five  thousand  dollars,  and  at  no  time  shall  they  have  on  deposit  in 
any  such  institution  or  company  any  sum  of  such  moneys  greater  in  amount 
than  the  paid  up  capital  and  surplus  of  such  institution  or  company.  The 
said  commission  shall  have  the  power,  in  its  discretion,  to  lend  to  the  city 
of  Aiken,  from  the  sinking  fund  in  their  hands,  on  its  note  or  notes  from 
time  to  time,  money  to  meet  its  current  bills  and  the  city  to  secure  the 
payment  thereof  by  pledging  its  taxes  levied  for  the  current  year.  The 
said  notes  to  bear  interest  at  not  more  tljan  six  per  cent,  per  annum: 
provided,  the  total  loans  to  the  city  from  said  funds  in  any  one  year  shall 
not  exceed  twenty-five  per  cent,  of  the  taxes  levied  and  collected  for  the 
previous  year.  Said  commission  shall  keep  a  complete  record  of  all  bonds 
of  the  city  of  Aiken,  the  purpose  for  which  issued,  the  amounts  thereof, 
the  dates  when  issued,  the  times  of  maturity,  place  of  payment,  the  rate  of 
interest  thereof  and  the  time  and  place  of  payment  of  such  interest,  and 
when  possible,  the  names  and  addresses  of  the  purchasers  and  holders  of 
such  bonds.  Said  commission  shall  from  time  to  time,  when  due,  make 
payments  of  such  bonds  and  the  interest  thereon:  provided,  that  at  no  time 
shall  any  moneys  collected  by  way  of  taxation  from  citizens  of  said  city  of 
Aiken  for  the  purpose  of  meeting  the  payment  of  interest  on  any  specific 
bond  issue  or  for  the  sinking  fund  for  the  payment  of  any  specific  bonds  or 
income  from  such  moneys  be  used  in  the  payment  of  any  other  bonded 
indebtedness  of  said  city  or  for  any  other  purpose  than  the  bonded  in- 
debtedness for  which  said  money  was  so  collected,  except  that  when  bonds 
of  the  city  have  been  retired,  any  surplus  on  hand  from  moneys  received 
by  the  commission  for  the  payment  of  such  bonds  and  interest  shall  be  in- 
vested and  used  for  the  payment  of  other  bonds  of  the  town  and  the  in- 
terest thereof.  The  commission  shall  keep  in  a  secure  place  all  papers, 
books,  records,  bonds,  securities,  and  properties  held  by  it.  All  checks 
and  warrants  for  the  payment  of  money  drawn  on  any  banking  institution 
or  trust  company  by  said  commission  shall  be  signed  by  the  chairman  and 
secretary  and  treasurer  thereof,  and  shall  be  approved  in  writing  or  coun- 
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tersigned  by  at  least  two  members  of  said  commission.  Hereafter  when 
bonds  are  issued  by  the  city  of  Aiken,  in  this  State,  pursuant  to  law,  it  shall 
be  the  duty  of  said  bond  commission  of  Aiken,  S.  C.,  to  sell  and  dispose  of 
said  bonds  as  required  by  law,  and  to  hold  the  moneys  received  from  such 
sales  and  disposition  and  keep  the  same  on  deposit  in  banking  institutions 
and  trust  companies  as  required  herein,  and  such  moneys  and  accrued  in- 
terest thereon  shall  only  be  paid  out  by  said  commission  on  the  authority 
and  order  of  the  city  council  of  said  city  of  Aiken,  or  a  majority  of  the 
members  of  said  city  council,  to  such  persons,  firms  or  corporations  as  said 
city  council  shall  certify  to  be  due  to  receive  the  same,  and  only  when 
said  city  council,  or  majority  thereof,  shall  certify  that  said  moneys  are  to 
be  paid  out  for  the  purposes  for  which  the  bonds,  from  the  sale  of  which 
said  moneys  were  received,  were  issued:  provided,  however,  that  when 
such  moneys  were  received  from  the  sale  of  bonds  issued  for  water,  light- 
ing or  sewerage  purposes,  the  same  shall  only  be  paid  out  by  the  commis- 
sion on  the  order  and  authority  of  the  commissioners  of  public  works  of 
said  city,  or  a  majority  of  the  members  thereof,  to  such  persons,  firms  or 
corporations  as  said  commissioners  of  public  works  shall  certify  to  be  due 
to  receive  the  same,  and  only  when  said  commissioners  of  public  works 
shall  certify  that  said  moneys  are  to  be  paid  for  the  purposes  for  which  the 
bonds,  from  the  sale  of  which  said  moneys  were  received,  were  issued. 
The  said  commission  shall  make  full  and  complete  reports  of  all  its  acts 
and  doings  to  the  city  council  of  said  city  semi-annually,  on  or  before  the 
first  days  of  March  and  September  of  each  and  every  year;  such  reports 
shall  show  all  investments  made  by  the  commission,  all  amounts  of  money 
received  and  paid  out,  the  sources  of  receipt,  and  to  whom  and  for  what 
purposes  such  moneys  were  paid,  the  amount  of  cash  on  hand  and  where 
kept,  the  total  bonded  indebtedness  of  said  city,  in  detail;  and  the  report 
made  on  or  before  the  first  day  of  September  shall  set  forth  the  amounts  of 
money  necessary  to  be  raised  by  said  city  by  taxation  for  the  sinking  funds 
to  pay  the  various  issues  of  bonded  indebtedness  of  said  city  and  the  inter- 
est thereon  in  the  year  next  ensuing.  The  commission  shall  keep  minutes 
and  records  of  all  its  transactions,  and  the  same,  together  with  the  books, 
papers  and  properties  thereof,  shall  at  all  times  be  open  to  the  inspection 
and  examination  of  the  city  council  of  the  city,  to  any  committee  of  the 
same,  and  to  any  accountant  authorized  to  inspect  and  examine  the  same 
by  the  said  city  council.  The  commission  shall  meet  at  least  once  in  every 
month  in  regular  session  and  shall  meet  at  other  times  in  special  session 
when  called  to  do  so  by  the  chairman  or  by  any  two  members  thereof.  Said 
commission  shall  makes  rules  and  regulations  as  it  may  deem  necessary  for 
the  proper  transaction  of  its  business:  provided,  that  no  such  rule  or  regu- 
lation shall  be  inconsistent  with  the  provisions  of  this  section  or  the  laws  of 
this  State.  No  action  shall  be  taken  by  said  commission  except  by  a  clear 
majority  of  all  the  members  thereof,  and  at  the  requst  of  any  member  the 
vote  of  yeas  and  nays  on  any  question  or  matter  shall  be  recorded  in  the 
minutes  of  the  commission. 

(6)  City  officials  to  furnish  commission  necessary  information  on  city 
bond  issues. — Hereafter  when  any  bonds  are  issued  by  the  city  of  Aiken, 
it  shall  be  the  duty  of  the  city  council,  the  mayor,  aldermen,  clerk  and 
treasurer  and  other  officials  charged  with  the  duty  of  issuing  bonds,  to 
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certify  to  the  said  bond  commission  of  Aiken,  S.  C,  the  amounts  and  de- 
nominations of  bonds  so  issued,  for  what  purpose  issued,  the  date  of  issue, 
rate  of  interest,  time  and  place  of  payment  of  such  bonds  and  the  interest, 
together  with  copies  of  the  ordinances  and  resolutions  relating  thereto, 
and  such  other  information  pertaining  to  such  bonds  and  the  issue  thereof 
as  shall  be  required  by  said  commission,  and  the  officials  of  said  city  named 
herein  shall,  within  five  days  after  any  such  bonds  are  issued,  deliver  the 
same  to  the  chairman  and  the  secretary  and  treasurer  of  said  bond  com- 
mission. 

(7)  City  to  pay  operating  expenses.  —  All  the  necessary  expenses  in- 
curred by  the  commission  herein  provided  for  in  carrying  out  the  terms 
of  this  section  and  in  performnig  the  duties  herein  imposed,  shall  be  paid 
by  the  city  council  of  the  city  of  Aiken  out  of  the  treasury  of  said  city. 
Said  bond  commission  shall  certify  to  the  council  itemized  statements  of 
such  expenses,  when  making  requests  for  payment  thereof. 

(8)  City  to  turn  over  to  commission  moneys  to  go  in  sinking  funds.  — 
It  shall  be  the  duty  of  the  officials  of  the  city  of  Aiken  charged  with  the 
collection  of  the  taxes  in  and  for  the  said  city,  to  turn  over  to  the  chairman 
and  the  secretary  and  treasurer  of  said  bond  commission  between  the  first 
and  tenth  days  of  each  and  every  month  all  moneys  collected  by  them  in 
said  city  within  the  month  next  preceding  to  the  credit  of  the  sinking 
funds  for  the  bonded  indebtedness  of  said  city  and  for  the  payment  of 
interest  thereon. 

(9)  Misdemeanor  to  violate — penalties — city  may  recover  losses  sus- 
tained.— Any  violation  of  this  section  shall  be  deemed  a  misdemeanor,  and 
any  person  convicted  of  violating  the  same  shall  be  subjected  to  punish- 
ment by  a  fine  of  not  less  than  twenty-five  dollars,  and  not  more  than  ten 
thousand  dollars,  or  to  imprisonment  with  or  without  hard  labor,  for  a 
term  of  not  less  than  ten  days  and  not  more  than  five  years,  in  the  discre- 
tion of  the  court.  In  addition  to  the  punishment  herein  provided  for,  the 
city  of  Aiken,  S.  C,  may  recover  in  any  court  of  competent  jurisdiction  any 
losses  or  damages  sustained  by  it  or  the  citizens  and  taxpayers  of  said  city 
on  account  of  the  malfeasance,  breach  of  trust,  or  gross  or  wilful  neglect  or 
gross  or  wilful  mismanagement  on  the  part  of  any  official  or  person  violat- 
ing the  provisions  of  this  section,  such  recovery  to  be  had  of  such  person 
or  persons  or  official  or  officials  guilty  of  such  violation  and  of  their 
sureties. 

1932  (37)  1229. 

§  7675-2.     Paving  assessments,  Allendale. 

(1)  Extend  time  pay — pay  in  installments. — The  town  council  of  the 
town  of  Allendale,  South  Carolina,  is  hereby  authorized  and  empowered  to 
permit  any  and  all  owners  of  property  abutting  on  pavement  of  streets  and 
sidewalks  of  said  town  who  are  indebted  to  the  town  for  paving  assess- 
ments against  the  said  property,  to  pay  the  amount  of  past  due,  current 
and  future  assessments  in  annual  or  semi-annual  installments  in  such 
amounts  and  over  such  period  of  years,  not  exceeding  twenty  years,  as  the 
said  town  council  may  in  its  discretion  prescribe  by  ordinance  or  resolu- 
tion, said  installments  to  bear  such  rate  of  interest  as  the  said  town  council 
may  prescribe  in  its  discretion. 
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(2)  Lien  against  property  for  paving  assessments  date  back  to  original 
assessments. — Whenever  any  owner  of  property  abutting  upon  the  paving 
of  streets  and  sidewalks  of  the  said  town  shall  apply  to  the  said  town  coun- 
cil for  the  right  to  pay  the  said  assessments  in  installments  as  provided  in 
subsection  1  hereof,  and  when  the  said  application  shall  have  been  granted 
by  the  said  town  council,  the  lien  on  such  property  for  paving  assessments 
heretofore  assessed  and  unpaid  shall  merge  into  the  lien  of  the  assessments 
newly  provided  for  under  the  provisions  hereof,  but  the  priority  of  the  lien 
for  paving  assessments  fixed  hereunder,  shall  date  back  to  the  time  of  the 
original  assessment,  and  shall  not  be  impaired  by  any  intervening  liens 
against  said  property. 

1937  (40)  272. 

§  7675-3.     Assessments  on  abutting  property,  Anderson. 

(1)  Levy  and  enforce  assessments  on  abutting  property  owners  for 
street  improvements. — The  city  of  Anderson  is  authorized  and  empowered 
to  provide  by  ordinance  for  the  payment  of  the  cost  of  the  permanent  im- 
provement of  its  streets  by  levying  upon  the  owners  of  property  immedi- 
ately abutting  on  the  streets  so  improved  and/or  sidewalks  adjacent  to 
such  streets,  or  parts  of  either,  an  assessment  in  proportion  to  the  frontage 
only  of  such  property  on  such  streets  so  improved  and/or  sidewalks  ad- 
jacent to  such  streets,  or  parts  of  either,  of  not  exceeding  in  the  aggregate 
one-half  of  the  cost  of  such  improvements;  provided,  that  no  assessment 
shall  be  so  laid  upon  the  abutting  property  owners  until  such  improve- 
ments have  been  ordered  pursuant  to  such  ordinance  upon  the  written  con- 
sent, signed  and  filed  with  the  city  clerk,  of  not  less  than  a  majority  in 
number  of  the  owners  of  the  property  abutting  upon  the  street  proposed 
to  be  improved  and/or  sidewalk  adjacent  to  such  street,  or  part  of  either, 
and  provision  made  for  the  payment  by  the  corporate  authorities  of  said 
city  of  not  less  than  one-half  of  the  costs  of  such  improvements.  Times  and 
terms  of  payment  and  rates  of  interest  on  deferred  payments  of  assess- 
ments by  such  property  owners  shall  be  such  as  may  be  prescribed  by  or- 
dinance. 

(2)  Keep  funds  raised  hereunder  separately. — The  amounts  of  money 
raised  by  such  assessments,  together  with  the  amounts  added  thereto  by 
the  city  authorities  from  the  city  treasury,  shall  constitute  and  be  kept  as 
a  separate  fund,  to  be  used  only  for  the  purpose  for  which  it  was  raised 
and  appropriated. 

(3)  Assessments  lien  on  property — enforcement. — The  assessments  so 
laid  shall  constitute  and  be  a  lien  upon  the  property  so  assessed,  and  pay- 
ment thereof  may  be  enforced  as  the  payment  of  city  or  town  taxes  is  en- 
forced: provided,  such  assessments  be  entered  in  a  book  kept  by  the  city 
clerk,  to  be  entitled  "Assessment  Liens,"  stating  the  name  of  the  owners, 
the  location  of  the  property  and  the  amount  of  the  assessment  and  the  time 
or  times  of  payment: and  provided,  further,  that  such  lien  shall  continue 
from  the  date  of  entry  on  such  book  until  the  expiration  of  five  years  from 
the  date  when  final  payment  is  due  and  payable  unless  sooner  paid. 
Upon  default  in  the  payment  of  any  installment  or  deferred  portion  of  any 
of  such  assessments,  at  the  time  and  in  accordance  with  the  terms  and  con- 
ditions fixed  by  ordinance,  the  total  amount  of  any  such  assessment  then 
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unpaid  (including  deferred  installments  or  payments  and  interest)  shall 
immediately  become  due  and  collectible  as  city  taxes  are  collected,  and  with 
such  penalties  and  costs  as  are  now  provided  for  the  non-payment  of  such 
taxes. 

(4)  Payment  extinguishes  lien. — It  shall  by  ordinance  be  made  the  duty 
of  the  city  clerk  to  make  entry  of  satisfaction  on  such  "Assessment  Liens" 
book  as  soon  as  full  payment  is  made,  and  the  lien  shall  be  thereby  ex- 
tinguished. 

(5)  Issue  certificates  of  indebtedness. — The  city  council  of  said  city  is 
authorized  and  empowered  to  issue  certificates  of  indebtedness  showing 
the  amounts  of  money  due  to  said  city  by  property  owners  as  deferred 
payments  or  installments  upon  such  assessments,  and  to  sell  any  of  such 
certificates  of  indebtedness  or  to  borrow  money  by  pledging  any  of  them 
as  collateral  security  for  the  payment  of  such  debt  or  debts,  and  in  either 
event  of  sale  or  collateral  pledge  of  such  certificates,  or  any  of  them,  to 
pledge  the  faith  and  credit  of  said  city  for  the  payment  thereof,  and  to 
guarantee  the  payment  of  same  for  and  in  the  name  of  said  city. 

(6)  Conveyances  of  property. — Said  city  may,  by  ordinance,  require  the 
grantor  and  grantee,  or  grantors  and  grantees,  of  any  property,  or  part 
of  same,  sold  or  transferred  after  such  assessment  has  been  laid  thereon, 
and  before  such  assessment  lien  has  been  extinguished,  as  provided  herein, 
to  file  in  writing  with  the  city  clerk,  within  ten  (10)  days  after  every  such 
sale  or  transfer,  the  name  of  such  grantor  and  grantee,  or  grantors  and 
grantees,  an  accurate  description  of  the  property  so  sold  or  transferred, 
and  the  date  of  such  sale  or  transfer. 

1934  (38)  1748. 

§  7675-4.     Anderson  airport  commission 

(1)  Members — appointment. — There  is  hereby  created  a  commission  for 
the  city  and  county  of  Anderson,  to  be  known  as  the  Anderson  Airport 
Commission.  This  commission  shall  consist  of  five  members  to  be  selected 
as  follows:  two  by  the  city  council  of  the  city  of  Anderson;  two  by  the 
Anderson  County  delegation  in  the  General  Assembly  and  one  to  be 
selected  by  a  majority  vote  of  the  four  selected  as  hereinabove  provided. 

(2)  Members  —  terms  —  removal. — The  term  of  office  of  the  members 
of  this  commission  shall  be  as  follows:  the  two  appointed  by  the 
Anderson  County  delegation  shall  serve  for  a  period  of  two  years; 
the  two  appointed  by  the  city  council  shall  serve  for  a  period  of  four  years, 
and  the  one  selected  by  the  commission  shall  serve  for  a  period  of  six 
years,  and  to  the  expiration  of  the  terms  of  office  of  the  commissioners  as 
hereinabove  selected,  the  term  of  office  of  each  commissioner  shall  be  for 
a  period  of  two  years  and  until  his  successor  is  appointed  and  qualifies. 
The  said  respective  appointive  bodies  having  the  right  to  remove  their 
respective  appointees  at  pleasure. 

(3)  Chairman. — The  commission  herein  appointed  shall  select  one  of  its 
members  as  chairman. 

(4)  Powers  and  duties. — The  commission  herein  created  is  hereby  vested 
with  power  to  receive  any  gifts  or  donations  from  any  source,  and  also  to 
hold  and  enjoy  property,  both  real  and  personal,  in  the  county  of  Anderson, 
as  granted  to  individuals  under  the  laws  of  this  State,  for  the  purpose  of 
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establishing  and  maintaining  aeroplane  landing  fields  and  such  other  pur- 
pose not  inconsistent  with  the  primary  purposes  of  aeroplane  landing  fields 
in  the  county  of  Anderson,  and  to  sell,  rent  or  lease  any  part  or  parcel  of 
lands  acquired  as  site  for  airport  provided  same  is  not  essential  to  the  land- 
ing field:  and  provided,  further,  that  monies  received  from  such  sale  be 
expended  on  maintenance,  improvement  and  equipment  for  the  airport, 
and  to  make  such  rules  and  regulations  as  may  be  necessary  in  the  conduct 
and  operation  of  said  aeroplane  landing  fields  and  such  other  purpose  not 
inconsistent  with  the  primary  purposes  of  aeroplane  landing  fields.  Said 
commission  is  hereby  authorized  and  empowered  to  condemn,  take  and  use 
any  land  or  property  it  may  deem  necessary,  for  the  purpose  of  establish- 
ing and  protecting  aeroplane  landing  fields;  such  condemnations  be  had  and 
done  in  the  same  manner  as  provided  in  sections  7307,  7308,  7311,  7312, 
7314,  7315,  7316,  and  7317. 

(5)  City  and  county  of  Anderson  may  donate  to  commission. — The  city 
and  county  of  Anderson  are  hereby  empowered  and  authorized  to  appro- 
priate and  donate  to  said  commission  such  sums  of  money  as  they  may 
deem  expedient  and  necessary  for  the  purpose  aforesaid. 

(6)  Further  powers. — In  case  the  property  acquired  by  the  commission 
as  aforesaid  shall  prove  inadequate  for  the  purposes  herein  provided,  then 
all  of  the  said  property,  both  real  and  personal,  may  be  by  the  commission 
sold  and  converted  into  cash  or  equities  and  said  proceeds  shall  be  re-in- 
vested in  a  more  adequate  airport,  but  in  case  of  total  abandonment  the 
proceeds  shall  be  equally  divided  between  the  city  of  Anderson  and  the 
county  of  Anderson,  and  to  that  end  the  said  commission  is  hereby  author- 
ized by  such  officers  as  it  may  designate  to  make,  execute  and  deliver  deed 
or  deeds  of  conveyance  to  any  and  all  of  said  property. 

1934  (38)  1194. 

§  7675-5.     Andrews  may  accept  its  obligations  in  payment  of  taxes. — The 

mayor  and  city  council  may  by  ordinance,  in  the  discretion  of  said  officials, 
provide  that  present  or  future  taxes  due  the  municipality  may  be  paid  by 
the  delivery  to  the  municipality  of  bonds  and/or  other  obligations  of  the 
municipality,  whether  due  or  not  due,  upon  such  terms  and  conditions  as 
may  be  prescribed  in  the  ordinance. 
1933  (38)  450. 

§  7675-6.     Barnwell  commissioners  of  public  works  abolished  and  duties 
devolved. — The  commissioners  of  public  works  for  the  town  of  Barnwell 
are  hereby  abolished,  and  their  duties  are  hereby  devolved  upon  the  town 
council  of  said  town  of  Barnwell. 
1942  (42)  1446. 

§  7675-7.     Batesburg  Cash  Depository  may  secure  deposits  of  Batesburg.— 

The  Batesburg  Cash  Depository  is  authorized  and  empowered  to  give  suf- 
ficinet  security  to  the  town  of  Batesburg,  South  Carolina,  for  any  and  all 
deposits  placed  therein  by  the  town  of  Batesburg.    Such  security  must  be 
satisfactory   to   the   town   of  Batesburg. 
1939  (41)  551. 

§  7675-8.     Beaufort  may  acquire  lands  for  aviation  field  or  golf  course 
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use — The  city  council  of  the  city  of  Beaufort  is  authorized  and  empowered 
to  secure  by  purchase,  condemnation,  lease,  gift  or  otherwise,  any  land  or 
lands,  within  or  without  the  city  of  Beaufort,  for  the  purpose  of  establish- 
ing and  maintaining  an  aviation  field  or  fields,  and  a  golf  course  or  courses; 
and  to  secure  the  services  of  any  person  or  persons  necessary  to  the  opera- 
anytion  of  the  same.  The  city  council  of  the  city  of  Beaufort  is  authorized 
and  empowered  to  sell,  lease  or  give  to  the  United  States  Government,  or 
any  authorized  department  thereof,  any  land  or  lands  now  owned  or  under 
lease,  subject  to  such  lease,  or  may  hereafter  be  acquired  or  leased,  to  be 
used  as  an  aviation  field;  and  to  enter  into  any  agreement  or  agreements 
with  the  United  States  Government,  or  any  department  thereof,  and  any 
corporation,  association  or  person  incident  to  the  establishment,  maintain- 
ing and  operation  of  an  aviation  field  or  fields  and  golf  course  in  Beaufort 
or  its  vicinity. 
1932  (37)  1462. 

§  7675-9.  Beaufort  commissioners  of  its  public  works,  manage,  control, 
and  supervise  public  docks,  wharves  and  piers. — The  commissioners  of 
public  works  of  the  city  of  Beaufort  shall  have  the  same  management, 
supervision  and  control  over  the  public  docks,  wharves  and  piers  belonging 
to  the  city  of  Beaufort  as  they  now  have  and  exercise  over  the  water  works 
of  said  city. 
1935  (39)  300. 

§  7675-10.     Beaufort   establish   and   maintain   public   dock   and   pier. — The 

city  council  of  the  city  of  Beaufort  is  authorized  and  empowered  to  secure 
by  purchase,  condemnation,  lease,  gift  or  otherwise,  any  land  or  lands, 
within  or  without,  the  city  of  Beaufort,  for  the  purpose  of  establishing  and 
maintaining  a  dock  and/or  pier,  and  build  a  dock  and/or  pier  thereon. 
1935  (39)  653. 

§  7675-11.     Blacksburg    and    Gaffney    borrow    from    federal    agencies    for 
public  projects. 

(1)  Authorized. — The  town  council  of  the  town  of  Gaffney,  and  the  town 
of  Blacksburg,  in  Cherokee  County,  is  enabled,  authorized  and  empowered 
to  borrow  in  the  name  of  the  town  of  Gaffney,  and  the  town  of  Blacksburg, 
funds  from  or  through  the  federal  emergency  administration  of  public 
works,  or  any  other  agency  of  the  United  States  Government,  under  pro- 
visions of  law  and  regulations  now  governing  the  loaning  of  such  funds,  or 
under  such  provisions  of  law  and/or  regulations  as  may  hereafter  be  en- 
acted or  promulgated  in  respect  thereto  for  the  purpose  of  repairing,  en- 
larging or  constructing  public  buildings  in  said  town,  and  for  any  other 
purpose  or  project  deemed  by  the  said  town  council  and  the  legislative  del- 
egation of  said  county  to  be  needful  in  the  public  interests;  provided,  be- 
fore any  funds  are  borrowed  under  the  terms  of  this  section  the  said  town 
council  and  a  majority  of  the  legislative  delegation  from  the  county,  shall 
first  approve  the  purpose  and  the  amount  of  the  funds  to  be  borrowed,  as 
well  as  the  terms  under  which  any  and  all  such  sums  are  to  be  repaid. 

(2)  Payment. — To  secure  the  repayment,  with  interest  thereon,  of  any 
and  all  funds  borrowed  pursuant  to  the  terms  of  this  section,  the  full  faith, 
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credit  and  taxing  power  of  the  town  of  Gaffney,  and  the  town  of  Blacks- 
burg,  in  said  county,  is  hereby  irrevocably  pledged;  and  the  town  council 
of  said  town,  with  the  approval  of  a  majority  of  the  county  legislative 
delegation,  is  authorized  and  empowered  to  pledge  any  special  tax,  in- 
come or  revenue  now  or  hereafter  accruing  to  the  said  town  to  secure 
the  payment  of  any  such  obligations,  and  when  any  such  tax,  income  and/ 
or  revenue  becomes  so  pledged,  the  proceeds  arising  therefrom  shall  be 
applied  to  such  purpose. 

(3)  Issue  obligations. — The  funds  so  borrowed  may  be  evidenced  in  such 
manner  as  the  contracting  parties  may  determine — by  serial  coupon  bonds 
or  certificates  of  indebtedness,  bearing  interest  at  a  rate  not  exceeding  four 
(4',' )  per  cent,  per  annum,  payable  annually,  and  maturing  in  such  annual 
installments  as  the  parties  may  agree  upon,  the  last  of  which  shall  mature 
in  not  exceeding  twenty  (20)  years  from  the  date  of  the  first  issue  or  cer- 
tificate. 

(4)  Deposit  and  expenditure  of  funds  borrowed. — All  funds  borrowed 
pursuant  to  the  provisions  of  this  section  shall  be  deposited  to  the  credit  of 
the  town  treasurer,  and  expended  only  for  the  specific  purpose  for  which 
the  same  have  been  borrowed. 

(5)  Obligation  tax  exempt. — All  obligations  issued  under  the  terms  of 
this  section  shall  be  exempt  from  the  payment  of  all  state,  county  and  mu- 
nicipal taxes. 

(8)  Cumulative. — The  provisions  of  this  section  shall  be  deemed  to  be 
cumulative  to  any  authority  or  power  heretofore  conferred  upon  the  said 
town  in  respect  to  the  subject  matter. 

1935  (39)  717. 

§  7675-12.  Peace  officers  give  bonds.  Blacksburg  and  Gaffney. — All  peace 
officers  employed  in  and  by  the  towns  of  Gaffney  and  Blacksburg  are 
hereby  required  to  secure  bond  for  the  faithful  performance  of  their 
duties  as  such  peace  officers,  in  the  sum  of  one  thousand  ($1,000.00)  dollars 
each.  The  premium  and  cost  of  securing  such  bonds  shall  be  borne  by  the 
municipalities  employing  such  officers.  The  provisions  of  this  section  shall 
not  apply  to  peace  officers  employed  in  times  of  emergency  and  whose  em- 
ployment is  of  temporary  nature.  No  employee  of  said  towns  shall  have 
authority  to  carry  on  the  duties  of  a  peace  officer  without  first  securing  the 
bond  herein  required.  That  the  bonds  herein  required  shall  be  signed  by 
one  or  more  sureties  who  shall  be  worth  the  amount  of  said  bond  over  and 
above  his,  her  or  its  debts  and  homestead  exemption.  The  bond  furnished 
by  the  officers  as  herein  required  shall  be  filed  with  and  approved  by  the 
clerk  of  the  municipality  employing  such  officer. 
1938  (40)  1815. 

§  7675-13.  Mayor  and  aldermen,  Calhoun  Falls — term — election. — At  the 
expiration  of  the  present  term  of  office  of  the  mayor  and  aldermen  of  the 
town  of  Calhoun  Falls  of  Abbeville  County,  the  term  of  office  of  the  mayor 
and  aldermen  of  the  town  of  Calhoun  Falls  shall  be  for  a  period  of  two  (2) 
years.  The  same  officers  for  said  town  shall  be  elected  every  two  (2)  years 
thereafter  and  shall  hold  office  until  their  successors  shall  have  been  elect- 
ed and  qualified.  The  town  officials  shall  give  the  usual  notice  as  is  re- 
quired by  law  of  the  time  and  place  of  said  election. 
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1941   (42)  25. 

§  7675-14.  Camden  issue  bonds  in  anticipation  of  collection  of  assessments 
upon  abutting  property  pay  for  permanent  improvements  on  streets  and 
sidewalks. 

(1)  Authorized — amount. — In  all  cases  where  the  city  of  Camden  has 
heretofore  levied  or  shall  hereafter  levy  assessments  upon  abutting  prop- 
erty for  the  purpose  of  paying  for  a  permanent  improvement  on  a  street 
or  sidewalk,  as  provided  by  law,  the  city  council  of  the  city  of  Camden  may 
by  ordinance  direct  that  bonds  of  the  city,  to  be  known  as  "Assessment" 
Bonds,  be  issued  in  anticipation  of  the  collection  of  the  assessments.  The 
amount  of  the  bonds  shall  not  exceed  the  amount  of  such  assessments  re- 
maining uncollected  at  the  time  of  the  adoption  of  the  ordinance  authoriz- 
ing their  issuance.  A  single  issue  of  assessment  bonds  may  be  authorized 
and  issued  in  anticipation  of  the  collection  of  two  or  more  separate  assess- 
ments for  the  same  improvement  or  for  different  improvements.  The  pro- 
ceeds of  the  sale  of  such  bonds  shall  be  applied  to  the  cost  of  the  improve- 
ment or  improvements  for  which  the  assessments  were  levied. 

(2)  Maturities. — Each  issue  of  such  assessment  bonds  shall  mature  in 
annual  installments  of  equal  or  unequal  amounts,  beginning  not  more 
than  one  (1)  year  from  the  date  of  the  bonds  and  ending  not  more  than 
eleven  (11)  years  after  the  date  of  the  bonds.  In  fixing  the  dates  or  amounts 
of  these  annual  installments,  the  city  council  of  the  city  of  Camden  shall 
consider  the  probable  amounts  to  be  collected  in  each  year  upon  assess- 
ments in  anticipation  of  the  collection  of  which  the  bonds  are  issued  and 
shall  endeavor  so  far  as  practical  to  make  the  bonds  mature  in  such 
amounts  that  the  principal  of  the  bonds  can  be  paid  as  it  falls  due,  by 
means  of  the  assessments:  provided,  however,  that  the  provisions  of  this 
section  shall  not  be  construed  as  being  mandatory  upon  the  city  council 
of  the  city  of  Camden,  in  whom  full  discretion  is  vested  in  the  arrange- 
ment of  suitable  maturities. 

(3)  Funds  use  pay. — All  moneys  derived  from  the  collection  of  assess- 
ments upon  which  such  assessment  bonds  are  predicated,  collected  after  the 
passage  of  the  ordinance  authorizing  the  bonds,  including  interest  on  de- 
ferred payments  of  the  assessments,  shall  be  placed  in  a  special  fund  to 
be  used  only  for  the  payment  of  the  principal  and  interest  of  the  bonds; 
provided,  however,  that  the  amount  of  said  special  fund  to  be  applied  to  the 
payment  of  interest  on  the  bonds  shall  not  exceed  so  much  of  said  fund  as 
shall  have  been  derived  from  collections  of  said  interest  on  deferred  pay- 
ments of  the  assessments.  The  said  special  fund  is  hereby  pledged  for  the 
said  purposes,  and  this  pledge  is  hereby  made  a  part  of  the  contract  be- 
tween the  city  of  Camden  and  the  holders  of  such  bonds. 

(4)  Levy  tax  pay. — The  full  faith,  credit  and  taxing  power  of  the  city  of 
Camden  are  hereby  pledged  for  the  punctual  payment  of  the  principal  and 
interest  of  said  assessment  bonds,  as  such  principal  and  interest  become 
due.  The  city  council  of  the  city  of  Camden  is  hereby  authorized  and  di- 
rected to  levy  annually  on  all  taxable  property  in  said  city  a  tax  sufficient 
to  pay  said  principal  and  interest  as  they  respectively  become  due.  The 
said  annual  tax,  however,  shall  be  reduced  in  each  year  by  the  amount  of 
moneys  in  the  special  fund  provided  for  by  subsection  3  hereof  which  are 
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applicable  to  the  payment  of  said  principal  and  interest  then  due  or  falling 
due  in  such  year;  and  said  tax  shall  be  entirely  suspended  for  such  year  in 
case  such  moneys  on  hand  and  applicable  as  aforesaid  are  sufficient  to  pay 
said  principal  and  interest  then  due  or  falling  due  in  said  year  and  remain- 
ing unpaid.  It  is  the  intention  of  this  section  that  all  bonds  issued  hereun- 
der shall  be  direct  and  general  obligations  of  the  city  of  Camden,  payable 
primarly  from  said  property  tax,  which,  however,  shall  be  reduced  or  sus- 
pended as  provided  in  this  subsection. 

(5)  Denominations  —  registration  —  interest  —  execution. — Bonds  is- 
sued under  this  section  shall  be  of  such  denominations  as  may  be  fixed  by 
the  city  council  of  the  city  of  Camden.  They  shall  be  issued  as  coupon 
bonds,  payable  to  bearer,  but  may  be  issued  with  the  privilege  to  the  holder 
of  having  them  registered  as  to  principal  in  his  name  on  the  books  of  the 
city,  and  the  principal  thus  made  payable  to  the  registered  holder,  sub- 
ject to  such  conditions  as  the  city  may  prescribe.  Bonds  so  registered  in 
the  name  of  the  holder  may  thereafter  be  registered  as  payable  to  bearer 
and  made  payable  accordingly.  The  bonds  shall  bear  interest  at  a  rate 
not  exceeding  six  per  centum  per  annum,  payable  annually  or  semi-an- 
nually. The  principal  and  interest  of  the  bonds  may  be  payable  within  or 
without  the  State  of  South  Carolina.  The  bonds  shall  be  signed  by  the 
mayor  and  clerk  and  treasurer  of  the  city  of  Camden,  and  the  corporate 
seal  of  the  city  shall  be  affixed  to  or  impressed  on  each  bond;  but  the  cou- 
pons to  be  attached  tc  the  bonds  need  not  be  authenticated  otherwise  than 
by  the  facsimile  signatures  of  said  officers  who  are  in  office  on  the  date  of 
the  bonds.  The  delivery  of  the  bonds  so  executed  shall  be  valid,  notwith- 
standing any  changes  in  officers  or  seal  occurring  after  such  execution. 

(G)  Sale. — Said  bonds  may  be  sold  by  city  council  of  the  city  of  Camden 
at  either  public  or  private  sale,  with  or  without  advertisement  thereof,  in 
their  absolute  discretion. 

(7)  Exempt  from  taxes. — Said  bonds  shall  be  exempt  from  all  state, 
county,  municipal  and  school  taxes  in  this  State. 

(8)  Authority  issue. — The  only  proceedings  needed  for  the  issuance  of 
the  bonds  herein  authorized  is  the  passage  of  an  appropriate  ordinance  by 
the  city  council  of  the  city  of  Camden  and  the  sale,  execution  and  de- 
livery of  the  bonds  herein  provided. 

(9)  Cumulative. — This  section  shall  not  be  construed  to  be  inconsistent 
with  or  as  repealing  any  other  acts  or  act  authorizing  the  issuance  of  bonds, 
certificates  of  indebtedness  or  other  obligations  for  the  purpose  for  which 
bonds  are  hereby  authorized  to  be  issued,  but  shall  be  held  and  construed 
to  be  cumulative  thereto. 

1940  (41)  1896. 

§  7675-15.     Municipal  elections,  Charleston. 

(!)  Wards. — The  city  of  Charleston  is  hereby  divided  into  twelve  wards, 
as  follows:  ward  number  (1)  one  shall  embrace  all  that  portion  of  said 
city  lying  south  of  Broad  Street  and  east  of  King  Street;  ward  number  (2) 
two  shall  embrace  all  that  portion  of  the  said  city  lying  south  of  Broad 
Street  and  west  of  King  Street;  ward  number  (3)  three  shall  embrace 
all  that  portion  of  the  city  lying  north  of  Broad  Street,  south  of  Hasel 
Street,  and  east  of  King  Street;  ward  number  (4)  four  shall  embrace  all 
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that  portion  of  the  said  city  lying  north  of  Broad  Street,  south  of  Went- 
worth  and  west  of  King  Street;  ward  number  (5)  five  shall  embrace  all  that 
portion  of  the  said  city  lying  north  of  Hasel  Street,  south  of  Calhoun 
Street  and  east  of  King  Street;  ward  number  (6)  six  shall  embrace  all  that 
portion  of  the  said  city  lying  north  of  Wentworth  Street,  south  of  Calhoun 
Street,  and  west  of  King  Street;  ward  number  (7)  seven  shall  embrace  all 
that  portion  of  the  said  city  lying  north  of  Calhoun  Street,  south  of  Mary 
Street,  and  east  of  King  Street;  ward  number  (8)  eight  shall  embrace  all 
that  portion  of  the  said  city  lying  north  of  Calhoun  Street,  south  of  Rad- 
cliffe  and  Bee  Streets  and  west  of  King  Street;  ward  number  (9)  nine  shall 
embrace  all  that  portion  of  the  said  city  lying  north  of  Mary  Street  to  the 
city  boundary,  east  of  Nassau  Street  up  to  its  intersection  with  Amherst 
Street,  east  of  Hanover  Street;  ward  number  (10)  ten  shall  embrace  all 
that  portion  of  the  said  city  lying  north  of  Mary  Street,  west  of  Nassau 
Street  up  to  its  intersection  with  Amherst  Street,  west  of  Hanover  Street 
to  the  city  boundary,  and  east  of  King  Street;  ward  number  (11)  eleven 
shall  embrace  all  that  portion  of  the  said  city  lying  west  of  King  Street, 
east  of  Rutledge  Avenue,  and  north  of  Radcliffe  Street  to  the  city  boundary; 
ward  number  (12)  twelve  shall  embrace  all  that  portion  of  the  said  city 
lying  north  of  Bee  Street  to  the  city  boundary,  and  west  of  Rutledge 
Avenue. 

(2)  Number  of  aldermen. — Each  ward  shall  be  represented  in  the  city 
council  by  two  aldermen. 

(3)  Election  of  mayor. — The  mayor  shall  be  elected  by  the  qualified 
voters  of  the  said  city  at  the  times  and  for  the  term  of  office  now  prescribed 
by  law.  And  the  person  possessing  the  qualification  now  required  by  law 
for  said  office,  who  shall  receive  the  highest  number  of  votes  cast  at  such 
election,  shall  be  such  mayor. 

(4)  One  alderman  elected  by  each  ward. — One  alderman  for  each  ward 
shall  be  elected  by  the  qualified  voters  thereof,  at  the  times  and  for  the 
term  now  prescribed  by  law  for  alderman  of  said  city.  Each  alderman  so 
elected  must  be,  and  during  his  term  of  office  must  remain,  a  resident  of 
the  ward  for  which  he  is  elected. 

(5)  Twelve  aldermen  elected  at  large. — The  other  twelve  aldermen  shall 
be  elected  on  a  general  ticket  by  the  qualified  voters  of  the  said  city,  at 
the  times  and  for  the  term  now  prescribed  by  law  for  the  aldermen  of  the 
said  city.  Each  alderman  so  elected  on  such  general  ticket  shall  be,  and 
during  his  term  of  office  shall  remain,  a  resident  of  the  ward  for  which  he 
is  elected. 

(6)  Polling  precincts. — There  shall  be  at  least  one  polling  precinct  in 
each  ward. 

(7)  Registration  of  voters — conduct  of  election. — The  commissioners  and 
managers  of  election  shall  be  appointed  in  the  same  mode  and  shall  be  in- 
vested with  the  same  powers  and  duties  now  prescribed  by  law.  The  voters 
shall  be  registered,  and  the  election  shall  be  conducted  in  the  same  man- 
ner as  now  prescribed  by  law,  save  and  except  as  is  provided  in  the  follow- 
ing subsections. 

(8)  Number  of  ballot  boxes. — For  each  election  the  commissioners  of 
election  shall  provide  at  least  three  ballot  boxes,  in  one  of  which  shall  be 
deposited  the  ballots  for  mayor  and  aldermen  on  the  general  ticket,  in  one 
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of  which  shall  be  deposited  the  votes  for  alderman  of  the  ward,  in  one  of 
which  shall  be  deposited  the  votes  for  school  commissioner;  and  if  any 
question  or  questions  be  submitted  to  the  people  of  said  city,  under  an 
act,  joint  resolution  or  ordinance,  one  other  box,  in  which  the  votes  on  such 
question  or  questions  shall  be  deposited.  The  ballot  boxes  shall  be  con- 
structed and  the  polling  precincts  be  guarded  as  is  provided  in  state  elec- 
tions. 

(9)  Form  of  ballots. — The  voting  shall  be  by  ballot,  which  shall  be  of 
plain  white  paper,  two  and  a  half  inches  wide  by  five  inches  long,  clear  and 
even  cut,  without  ornament,  designation,  mutilation,  symbol  or  mark  of  any 
kind  whatever;  except  the  name  or  names  of  the  person  or  persons  voted 
for;  and  the  office  for  which  such  person  or  persons  are  intended  to  be 
chosen,  which  name  or  names,  and  office  or  offices,  shall  be  written  or 
printed,  or  partly  written,  or  partly  printed  thereon,  in  black  ink  across 
such  ballot  in  plain  Roman  type,  and  such  shall  be  so  folded  as  to  conceal 
the  name  or  names  thereon,  and  so  folded  shall  be  deposited  in  a  box,  to  be 
constructed  in  the  same  manner  as  the  ballot  boxes  for  state  elections.  And 
no  ballot  of  any  other  description  found  in  an  election  box  shall  be  counted 
nor  shall  it  be  lawful  to  count  any  ballot  upon  which  there  shall  appear  the 
name  of  any  officer,  or  the  name  of  any  person,  in  connection  with  any  of- 
fice other  than  the  office  for  which  the  box  in  which  such  ballot  is  found 
is  provided. 

(10)  Vacancy  in  office  of  mayor. — In  case  of  a  vacancy  in  the  office  of 
mayor,  caused  by  the  death,  resignation,  refusal  to  serve,  inability,  or  any 
disability  of  the  person  elected  to  be  mayor,  the  city  council  shall  forthwith 
proceed  to  fill  such  vacancy  by  electing  one  of  their  own  number  to  act  as 
mayor  for  the  unexpired  term,  but  such  election  shall  not  create  a  vacancy 
in  the  office  of  alderman  in  the  place  of  the  alderman  thus  elected  mayor. 
Nothing  herein  contained  to  prevent  the  selection,  as  heretofore,  of  a  mayor 
pro  tempore  in  case  of  the  temporary  absence  or  inability  of  the  mayor. 

(11)  Vacancy  in  office  of  aldermen. — In  case  of  any  vacancy  in  the  office 
of  alderman,  by  reason  of  the  death,  resignation,  refusal  to  serve,  removal 
from  the  ward,  inability  or  any  other  disability  of  the  person  elected  as 
alderman  therein,  it  shall  be  the  duty  of  the  mayor,  within  ten  days  after 
such  vacancy  has  occurred,  to  order  an  election  to  fill  the  same;  and  in  case 
the  mayor  shall  not,  for  any  reason,  order  such  election,  it  shall  be  the 
duty  of  the  city  council  to  do  so  at  its  first  meeting  next  after  the  expira- 
tion of  the  same  ten  days.  The  time  of  notice  of  such  election,  and  the  mode 
of  conducting  the  same,  shall  in  every  respect  conform  to  those  prescribed 
for  the  general  election  of  mayor  and  aldermen  of  the  city:  provided,  how- 
ever, that  whenever  such  vacancy  shall  occur  in  the  office  of  an  alderman 
who  has  been  elected  on  a  general  ticket  as  provided  in  subdivision  5  and 
known  as  an  alderman  at  large,  then  in  such  case  the  ward  alderman  shall 
serve  for  and  during  such  unexpired  term  as  alderman  at  large,  and  the 
vacancy  filled  by  the  election  of  a  ward  alderman  as  provided  in  sub- 
division 4. 

1932  Code,  §  7531;  Civ.  C.  '22,  §  4645;  Civ.  C.  '12,  §  2960;  Civ.  C.  '02,  §  1994;  1901 
(23)  810. 

§  7675-16.  Chester  may  borrow  against  taxes  for  each  calendar  year — 
amount. — The  city  of  Chester  is  hereby  authorized  and  empowered,  during 
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each  calendar  year,  to  borrow  money  for  the  current  expenses  of  said  city, 
and  to  pledge  for  the  payment  of  any  moneys  so  borrowed  the  taxes  be- 
coming payable  during  each  calendar  year:  provided,  that  the  amount  so 
borrowed  shall  not  in  any  year  exceed  the  sum  of  fifty  thousand  dollars: 
provided,  further,  that  no  sale  or  pledge  of  certificates  of  indebtedness  for 
street  paving  assessments,  and  no  money  borrowed  thereon,  shall  be  in- 
cluded in  the  amount  above  authorized,  but  shall  be  in  addition  thereto,  as 
provided  by  an  act  to  authorize  the  city  of  Chester  to  sell  or  pledge  cer- 
tificates of  indebtedness  for  street  paving  assessments,  and  to  guarantee 
the  payment  thereof  and  to  borrow  money  thereon. 
1932  Code,  §  7471;  Civ.  C.  '22,  §  4586;  1920  (31)  1107;  1926  (34)  1032. 

§  7675-17.     Clover  issue  bonds  in  anticipation  of  collection  of  assessments 
upon  abutting  property  pay  for  improvements  on  sidewalks  and  streets. 

(1)  Authorized  use  of  proceeds. — In  all  cases  where  the  town  of  Clover, 
York  County,  South  Carolina,  has  heretofore  levied  or  shall  hereafter  levy 
assessments  upon  abutting  property  for  the  purpose  of  paying  for  a  per- 
manent improvement  on  a  street  or  sidewalk,  as  provided  by  law,  the 
town  council  of  the  town  of  Clover  may  by  ordinance  direct  that  bonds 
of  the  town,  to  be  known  as  "Assessment  Bonds,"  be  issued  in  anticipation 
of  the  collection  of  the  assessments.  The  amount  of  the  bonds  shall  not  ex- 
ceed the  amount  of  such  assessments  remaining  uncollected  at  the  time  of 
the  adoption  of  the  ordinance  authorizing  their  issuance.  A  single  issue  of 
assessment  bonds  may  be  authorized  and  issued  in  anticipation  of  the  col- 
lection of  two  or  more  separate  assessments  for  the  same  improvement 
or  for  different  improvements.  The  proceeds  of  the  sale  of  such  bonds 
shall  be  applied  to  the  cost  of  the  improvement  or  improvements  for  which 
the  assessments  were  levied. 

(2)  Maturities. — Each  issue  of  such  assessment  bonds  shall  mature  in 
annual  installments  of  equal  or  unequal  amounts,  beginning  not  more  than 
one  (1)  year  from  the  date  of  the  bonds  and  ending  not  more  than  eleven 
(11)  years  after  the  date  of  the  bonds.  In  fixing  the  dates  or  amounts  of 
these  annual  installments,  the  town  council  of  the  town  of  Clover  shall 
consider  the  probable  amounts  to  be  collected  in  each  year  upon  assess- 
ments in  anticipation  of  the  collection  of  which  the  bonds  are  issued  and 
shall  endeavor  so  far  as  practical  to  make  the  bonds  mature  in  such 
amounts  that  the  principal  of  the  bonds  can  be  paid  as  it  falls  due  by 
means  of  the  assessments:  provided,  however,  that  the  provisions  of  this 
sub-section  shall  not  be  construed  as  being  mandatory  upon  the  town  coun- 
cil of  the  town  of  Clover,  in  whom  full  discretion  is  vested  in  the  arrange- 
ment of  suitable  maturities. 

(3)  Use  assessments  collected  pay. — All  monies  derived  from  the  collec- 
tion of  assessments  upon  which  assessment  bonds  are  predicated,  collected 
after  the  passage  of  the  ordinance  authorizing  the  bonds,  including  inter- 
est on  deferred  payments  of  the  assessments,  shall  be  placed  in  a  special 
fund  to  be  used  only  for  the  payment  of  the  principal  and  interest  of  the 
bonds:  provided,  however,  that  the  amount  of  said  special  fund  to  be  ap- 
plied to  the  payment  of  interest  on  the  bonds  shall  not  exceed  so  much  of 
said  funds  as  shall  have  been  derived  from  collections  of  said  interest  on 
deferred  payments  of  the  assessments.  The  said  special  fund  is  hereby 
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pledged  for  the  said  purpose,  and  this  pledge  is  hereby  made  a  part  of  the 
contract  between  the  town  of  Clover  and  the  holders  of  such  bonds. 

(4)  Levy  tax  pay. — The  full  faith,  credit  and  taxing  power  of  the  town 
of  Clover  are  hereby  pledged  for  the  punctual  payment  of  the  principal 
and  interest  of  said  assessment  bonds,  as  such  principal  and  interest  become 
due.  The  town  council  of  the  town  of  Clover  is  hereby  authorized  and 
directed  to  levy  annually  on  all  taxable  property  in  said  town  a  tax  suf- 
ficient to  pay  said  principal  and  interest  as  they  respectively  become  due. 
The  said  annual  tax,  however,  shall  be  reduced  in  each  year  by  the  amount 
of  monies  in  the  special  fund  provided  for  by  sub-section  3  hereof  which  are 
applicable  to  the  payment  of  said  principal  and  interest  then  due  or  falling 
due  in  such  year;  and  said  tax  shall  be  entirely  suspended  for  such  year  in 
case  such  monies  on  hand  and  applicable  as  aforesaid  are  sufficient  to  pay 
said  principal  and  interest  then  due  or  falling  due  in  said  year  and  remain- 
ing unpaid.  It  is  the  intention  of  this  section  that  all  bonds  issued  hereunder 
shall  be  direct  and  general  obligations  of  the  town  of  Clover,  payable 
primarily  from  said  property  tax,  which,  however,  shall  be  reduced  or  sus- 
pended as  provided  in  this  sub-section. 

(5)  Denominations — register — interest — execution. — Bonds  issued  under 
this  section  shall  be  of  such  denominations  as  may  be  fixed  by  the  town 
council  of  the  town  of  Clover.  They  shall  be  issued  as  coupon  bonds,  pay- 
able to  bearer,  but  may  be  issued  with  the  privilege  to  the  holder  of  hav- 
ing them  registered  as  to  principal  in  his  name  on  the  books  of  the  town, 
and  the  principal  thus  made  payable  to  the  registered  holder,  subject  to 
such  conditions  as  the  town  may  prescribe.  Bonds  so  registered  in  the  name 
of  the  holder  may  thereafter  be  registered  as  payable  to  bearer  and  made 
payable  accordingly.  The  bonds  shall  bear  interest  at  a  rate  not  exceeding 
six  per  centum  per  annum,  payable  annually  or  semi-annually.  The  prin- 
cipal and  interest  of  the  bonds  may  be  payable  within  or  without  the  State 
of  South  Carolina.  The  bonds  shall  be  signed  by  the  mayor  and  clerk  and 
treasurer  of  the  town  of  Clover,  and  the  corporate  seal  of  the  town  shall 
be  affixed  to  or  impressed  on  each  bond;  but  coupons  to  be  attached  to  the 
bonds  need  not  be  authenticated  otherwise  than  by  the  facsimile  signa- 
tures of  said  officers  who  are  in  office  on  the  date  of  the  bonds.  The  de- 
livery of  the  bonds  so  executed  shall  be  valid,  notwithstanding  any  changes 
in  officers  or  seal  occurring  after  such  execution. 

(6)  Sale. — Said  bonds  may  be  sold  by  town  council  of  the  town  of  Clover 
either  at  public  or  private  sale,  with  or  without  advertisement  thereof,  in 
their  absolute  discretion. 

(7)  Exempt  from  taxes. — Said  bonds  shall  be  exempt  from  all  state, 
county,  municipal  and  school  taxes  in  this  State. 

(8)  Proceedings  issue. — The  only  proceedings  needed  for  the  issuance  of 
the  bonds  herein  authorized  is  the  passage  of  an  appropriate  ordinance  by 
the  town  council  of  the  town  of  Clover  and  the  sale,  execution  and  de- 
livery of  the  bonds  as  herein  provided. 

(9)  Cumulative. — This  section  shall  not  be  construed  to  be  inconsistent 
with  or  as  repealing  any  other. Acts  or  Act  authorizing  the  issuance  of 
bonds,  certificates  of  indebtedness  or  other  obligations  for  the  purposes  for 
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which  bonds  are  hereby  authorized  to  be  issued,  but  shall  be  held  and 
construed  cumulative  thereto. 
1939  (41)  224. 

§  7675-18.     Columbia — wards — voting  precincts. 

(1)  Eight  wards. — It  shall  be  the  duty  of  the  mayor  and  councilmen  of 
the  city  of  Columbia,  as  soon  as  practicable,  to  divide  the  said  city  into 
eight  wards,  as  follows:  all  that  portion  of  the  city  included  in  the  area 
bounded  by  Blossom,  Harden  and  Gervais  Streets  to  constitute  ward  one; 
all  that  portion  of  the  city  included  in  the  area  bounded  by  Gervais,  Har- 
den and  Hampton  Streets  to  constitute  ward  two;  all  that  portion  of  the  city 
included  in  the  area  bounded  by  Hampton,  Harden  and  Laurel  Streets  to 
constitute  ward  three;  all  that  portion  of  the  city  included  in  the  area 
bounded  by  Laurel  Street,  Harden  Street,  and  what  was  formerly  the 
northern  boundary,  established  in  1878,  to  constitute  ward  four;  all  that 
portion  of  the  city  included  in  the  area  bounded  by  Blossom  Street,  Har- 
den Street,  and  the  southern  boundary  of  the  city,  to  constitute  ward  five; 
all  that  portion  of  the  city  which  was  formerly  the  town  of  Shandon  to 
constitute  ward  six;  all  that  portion  of  the  city  east  of  Harden  Street,  and 
north  of  what  was  formerly  the  town  of  Shandon,  to  constitute  ward  seven; 
all  that  portion  of  the  city  north  what  was  formerly  the  northern  bound- 
ary of  said  city,  established  in  1878,  to  constitute  ward  eight. 

(2)  Voting  precincts. — In  addition  to  the  voting  precincts  now  estab- 
lished by  law  in  the  territory  included  in  the  present  limits  of  the  city  of 
Columbia,  a  voting  precinct  is  hereby  established  in  that  portion  of  said 
city  as  will  constitute  ward  eight. 

(3)  Ward  eight. — All  electors,  who  shall  be  residing  within  the  territory 
included  in  ward  eight,  when  so  established,  and  holding  registration  cer- 
tificate issued  by  the  board  of  registration  for  Richland  County  entitling 
them  to  vote  at  any  certain  precinct  in  said  county  which  heretofore  in- 
cluded the  territory  in  said  ward  eight,  if  otherwise  qualified,  shall  be 
entitled  to  vote  at  said  election  precinct  so  established  in  sub-section  2 

hereof. 

1932  Code,  §§  7532  thru  7534;  Civ.  C.  '22,  §§  4646  thru  4648;  1914  (28)  620. 

See  §  7675-21  also  as  to  wards  in  Columbia. 

§  7675-19.  Columbia  may  adopt  certain  state  legislation  enforce  collection 
of  municipal  taxes  and  assessments. — The  city  council  of  Columbia  are  au- 
thorized and  empowered  for  the  enforcement  and  collection  of  taxes  and 
assessments  for  municipal  purposes,  on  real  and  personal  property  within 
the  city  of  Columbia,  to  adopt  such  of  the  state  legislation  heretofore  en- 
acted or  hereafter  to  be  enacted,  or  as  they  may  deem  expedient  and  as 
may  be  applicable,  with  reference  to  the  enforcement  and  collection  of 
state  and  county  taxes  and  sales  of  real  and  personal  property  for  payment 
of  same,  including  the  levy  and  sale  of  real  and  personal  property  for  de- 
linquent taxes  and  assessments  and  proceedings  subsequent  to  sale,  as 
provided  in  the  act  entitled  "An  Act  in  Relation  to  Forfeited  Lands,  De- 
linquent Lands  and  Collection  of  Taxes,"  approved  December  the  24th, 
1887,  and  all  amendments  thereto:  provided,  always,  that  such  municipal 
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legislation  shall  provide  for  the  priority  of  state  and  county  taxes  over 
municipal  taxes. 

1932  Code,  §  7267;  Civ.  C.  '22,  §  4422;  1914  (28)  759. 

§  7675-20.     Columbia  issue  certificates  evidencing  taxes  due  and  unpaid. 

(1)  Authorized — sell,  hypothecate  or  pledge — payment. — The  city  coun- 
cil of  Columbia,  Richland  County,  South  Carolina,  is  hereby  authorized  and 
empowered  from  time  to  time  to  issue  its  certificates  evidencing  the 
amount  of  taxes,  or  portions  thereof,  which  may  have  been  or  shall  here- 
after have  been  levied  against  property  in  the  city  of  Columbia,  Richland 
County,  South  Carolina,  and  which  are  past  due  and  unpaid,  and  to  sell, 
hypothecate  or  pledge  said  certificates,  and  upon  such  sale,  hypothecation 
or  pledge  to  assign  the  same  and  to  guarantee  in  the  name  of  the  city  of 
Columbia  to  the  holder  thereof  the  payment  of  the  indebtedness  evidenced 
thereby,  at  a  place  and  time  designated  in  such  guarantee;  provided,  how- 
ever, that  when  the  taxes  evidenced  by  said  certificates  are  collected  they 
shall  be  applied  solely  to  the  retirement  of  the  same  until  all  of  said  cer- 
tificates are  retired  in  full:  and  provided,  further,  that  in  the  event  at  any 
time  sufficient  of  the  said  due  and  unpaid  taxes  have  not  been  collected 
to  meet  the  payment  to  the  holder  of  such  certificates,  of  the  amount  which 
is  to  be  paid  under  the  guarantee  endorsed  on  said  certificates  at  the  time 
such  guarantees  provides  for  payment,  the  city  of  Columbia  shall  forth- 
with levy  and  collect  a  tax  upon  all  taxable  property  in  the  city  of  Colum- 
bia, which,  added  to  the  collections  made  on  such  due  and  unpaid  taxes, 
will  make  a  sum  sufficient  to  meet  the  payment  of  the  amount  due  on  the 
certificates  then  maturing;  such  certificates  shall  have  attached  to  them 
interest  coupons  certifying  that  the  city  of  Columbia  will  pay  to  the  holder 
thereof  the  amount  of  interest  therein  stated,  which  interest  shall  be  fixed 
by  city  council  and  to  meet  the  payment  of  said  interest,  there  shall  be  in- 
cluded in  the  general  tax  levy  of  each  year  in  which  such  interest  is  due, 
as  a  part  of  the  ordinary  expenses  of  the  city,  a  sufficient  tax  to  meet  the 
payment  thereof.  The  guarantee  of  the  city  endorsed  on  said  certificates 
shall  provide  the  date  on  which  the  holder  of  said  certificates  may  require 
payment  thereof,  and  such  time  shall  be  fixed  as  in  the  opinion  of  city  coun- 
cil it  is  probable  that  the  collection  of  said  due  and  unpaid  taxes  will  en- 
able the  same  to  be  paid.  The  certificates  and  the  guarantee  and  assign- 
ment endorsed  thereon  shall  be  signed,  respectively,  by  the  mayor  and  city 
treasurer,  and  attested  by  the  city  clerk  under  the  seal  of  the  city  of 
Columbia,  and  the  interest  coupons  attached  to  said  certificate  shall  be 
signed  with  the  facsimile  signature  of  the  city  treasurer  lithographed  or 
engraved  thereon. 

(2)  Amount  issue — use  of  proceeds. — The  total  amount  of  certificates 
of  indebtedness  issued  under  this  section  shall  not  exceed  ninety  per  cent 
(90'  i)  of  the  amount  of  the  past  due  and  unpaid  taxes  against  which  they 
are  issued.  All  moneys  derived  from  the  sale,  hypothecation  or  pledge  of 
certificates  of  indebtedness  issued  under  this  section  shall  be  applied 
solely  to  the  payments  of  the  notes  of  the  city  of  Columbia  issued  in  an- 
ticipation of  the  collection  of  taxes. 

1939  (41)  563. 
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(3)  90*^  past  due  unpaid  taxes  collectible. — It  is  hereby  determined  that 
at  least  ninety  per  cent  (90' « )  of  the  taxes  levied  by  the  city  of  Columbia 
and  now  past  due  and  unpaid  are  collectible. 

(4)  Intention. — It  is  the  intention  of  this  section  to  afford  a  continuous 
method  to  the  city  of  Columbia  to  raise  money  against  past  due  taxes  and 
the  finding  of  fact  in  sub-section  3  hereof  with  respect  to  the  collectibility 
of  the  taxes  that  are  now  past  due  shall  not  be  construed  to  limit  the  right 
of  the  city  of  Columbia  to  raise  money  in  the  future  against  past  due  taxes, 
which  shall  hereafter  be  levied. 

1939  (41)  563. 

§  7675-21.  Annexation  of  certain  territory  to  Columbia. — Certain  elections 
held  in  Richland  County  on  December  30,  1926,  upon  the  question  of  an- 
nexing the  territory  hereinafter  described  to  the  city  of  Columbia,  are 
hereby  declared  legal  and  binding  elections  notwithstanding  any  irreg- 
ularities which  may  have  occurred  in  the  ordering  or  holding  of  said  elec- 
tions, and  the  said  territory  is  hereby  declared  to  be  a  part  of  the  said  city 
of  Columbia.  The  said  property  is  more  particularly  described  as  follows: 
"all  that  tract  of  land  adjoining  the  city  of  Columbia  having  the  follow- 
ing general  description:  starting  at  a  point  at  the  southeastern  intersection 
of  Lower  Street  and  Hardin  Street,  running  in  a  southeasterly  direction 
until  it  intersects  with  Altee  Street,  thence  turning  and  running  in  an 
easterly  direction  along  Altee  Street  to  Fifth  Avenue  (Shandon  Annex), 
thence  along  said  Fifth  Avenue  to  the  intersection  of  Ott  Road  to  the  sou- 
thern boundary  of  lands  formerly  of  Frank  Sims,  thence  turn  and  running 
in  a  southeasterly  direction  to  the  Milford  Road,  thence  turning  and  run- 
ning along  Milford  Road,  in  a  northeasterly  direction  to  the  Garner's  Fer- 
ry Road,  thence  turning  and  running  along  said  Garner's  Ferry  Road, 
southeasterly  direction  to  the  eastern  boundary  of  lands  now  or  formerly 
of  M.  C.  Heath.  Thence  running  in  a  northern  direction  along  said  property 
line  to  the  county  road  known  as  Devereux  Road,  thence  along  said  road 
for  a  distance  of  approximately  1,400  feet  to  bend  in  said  road,  thence  a 
northeasterly  direction  between  lands  of  Emmerson  and  Reeves  and  Wil- 
liamson to  Kilbourne  Avenue,  thence  in  a  westerly  direction  along  said 
Kilbourne  Avenue  to  Claremont  Avenue,  thence  along  said  Claremont 
Drive  to  the  Trenholm  Road,  thence  turning  and  running  in  a  northwester- 
ly direction  along  said  Trenholm  Road  to  a  road  leading  to  .the  home  and 
through  the  property  of  R.  B.  Jennings,  thence  turning  and  running  along 
said  road  through  the  property  of  R.  B.  Jennings  and  running  in  a  wester- 
ly direction  along  said  Camden  Road  to  the  city  limits.  Plat  of  property  and 
terms  of  annexation  on  file  in  office  of  city  clerk.  All  that  lot  of  land 
lying  just  south  of  the  city  limits  of  the  city  of  Columbia,  and  described 
as  follows:  commencing  at  a  point  on  the  southwest  corner  of  the  inter- 
section of  Altee  Street  and  Edisto  Avenue;  thence  running  south  along 
the  western  side  of  said  Edisto  Avenue  to  the  southwest  intersection  of 
Edisto  Avenue  and  "B"  Street;  thence  running  east  along  the  southern 
side  of  said  "B"  Street  to  a  point  where  Fifth  Street  intersects  "B"  Street; 
thence  north  along  the  eastern  side  of  Fifth  Street  to  the  intersection  of 
Fifth  Street  and  Altee,  including  said  Altee  Street;  thence  east  along  said 
Altee  Street  to  a  point  of  commencement,  being  better  shown  on  plat  made 
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by  Shand  Engineering  Company  of  South  Wales  in  January,  1916.  All  that 
lot  of  land  bounded  north  by  northern  edge  of  Altee  Street;  east  by  Edge- 
wood  Development  Company,  et  al.;  south  by  southern  edge  of  "B"  Street 
and  west  by  Gregg  Street.  The  city  council  of  the  city  of  Columbia  is  here- 
by authorized  and  empowered  to  re-district  the  said  city  into  as  many 
wards  as  they  deem  necessary  and  desirable  to  best  serve  the  needs  and 
conveniences  of  said  city. 
1932  Code,  §  7401;  1927  (35)  1014. 

§  7675-22.  Water  and  sewerage  commission  abolished.  Cowpens — duties 
devolved. — The  water  and  sewerage  commission  of  the  town  of  Cowpens 
in  this  State  is  hereby  abolished  and  the  duties  and  powers  now  exercised 
by  said  commission  are  hereby  vested  in  and  devolved  upon  the  town  coun- 
cil of  said  town. 
1932  (37)  1350. 

§  7675-23.  Town  council,  Cowpens — fiscal  year — taxes. — The  town  coun- 
cil of  the  town  of  Cowpens,  in  this  State,  consisting  of  an  intendant  and 
four  wardens,  shall  be  elected  as  now  provided  and  their  term  of  office 
shall  be  for  two  years  and  until  their  successors  are  elected  and  qualified 
and  vacancies  for  any  cause  therein  shall  be  filled  for  unexpired  terms  in 
the  manner  as  now  provided  for  said  town.  The  present  intendant  and  war- 
dens of  said  town  of  Cowpens  shall  remain  in  office  until  the  successors 
are  elected  and  qualified. 

The  fiscal  year  for  the  town  of  Cowpens  shall  begin  January  first  and 
end  December  thirty-first  of  each  year  and  that  the  time  for  levying  and 
collecting  town  taxes  shall  be  the  same  as  that  provided  by  law  for  the 
assessment  and  collection  of  state  and  county  taxes. 

1932  (37)  1349. 

§  7675-24.  Darlington  issue  certificates  evidencing  indebtedness  due  it 
for  past  due  and  unpaid  taxes  and  paving  assessments. 

(1)     Authorized — sell,  hypothecate  or  pledge  such  certificates — payment. 

— The  town  of  Darlington,  Darlington  County,  is  hereby  authorized  and 
empowered,  from  time  to  time,  to  issue  its  certificates  evidencing  the 
amount  of  taxes  and  paving  assessments,  or  portions  thereof,  which  may 
have  been  levied  against  property  in  the  town  of  Darlington,  Darlington 
County,  South  Carolina,  and  which  are  past  due  and  unpaid,  and  to  sell, 
hypothecate  or  pledge  said  certificates,  and  upon  such  sale,  hypothecation 
or  pledge  to  assign  the  same,  and  to  guarantee  in  the  name  of  the  town  of 
Darlington  to  the  holder  thereof  the  payment  of  the  indebtedness  evidenced 
thereby,  at  a  place  and  time  designated  in  such  guarantee;  provided,  how- 
ever, that  when  the  taxes  and  paving  assessments  evidenced  by  said 
certificates  are  collected  they  shall  be  applied  solely  to  the  retirement  of 
the  same  until  all  of  said  certificates  are  retired  in  full;  and,  provided,  how- 
ever, that  in  the  event  at  any  time  sufficient  of  the  said  due  and  unpaid 
taxes  and  paving  assessments  have  not  been  collected  to  meet  the  payment 
to  the  holder  of  such  certificates,  of  the  amount  which  is  to  be  paid  under 
the  guarantee  endorsed  on  said  certificates  at  the  time  such  guarantee  pro- 
vides for  payment,  the  town  of  Darlington  shall  forthwith  levy  and  collect 
a  tax  upon  all  taxable  property  in  the  town  of  Darlington,  which,  added 
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to  the  collection  made  on  such  due  and  unpaid  taxes  and  paving  assess- 
ments, will  make  a  sum  sufficient  to  meet  the  payment  of  the  amount  due 
on  the  certificates  then  maturing.  Such  certificates  shall  have  attached  to 
them  interest  coupons  certifying  that  the  town  of  Darlington  will  pay  to 
Ihe  holder  thereof  the  amount  of  interest  therein  stated,  which  interest 
shall  be  fixed  by  the  town  council  in  the  ordinance  authorizing  the  is- 
suance of  said  certificates,  and  to  meet  the  payment  of  said  interest  there 
shall  be  included  in  the  general  tax  levy  of  each  year  in  which  such  inter- 
est is  due,  as  a  part  of  the  ordinary  expenses  of  town  council,  a  sufficient 
tax  to  meet  the  payment  thereof.  The  guarantee  of  the  town  of  Darlington 
endorsed  on  said  certificates  shall  provide  the  date  on  which  the  holder  of 
said  certificates  may  require  payment  thereof,  and  such  time  shall  be 
fixed  as  in  the  opinion  of  the  town  council  it  is  probable  that  the  collection 
of  said  due  and  unpaid  taxes  and  paving  assessments  will  enable  the 
same  to  be  paid.  The  certificates  and  the  guarantee  and  assignment  en- 
dorsed thereon  shall  be  signed,  respectively,  by  the  mayor  and  town  treas- 
urer under  the  seal  of  the  town  of  Darlington,  and  the  interest  coupons 
attached  to  said  certificates  shall  be  signed  with  the  facsimile  signature  of 
the  town  treasurer  lithographed  or  engraved  thereon. 
1937  (40)  53. 

§  7675-26.  Florence  establish  airport. — The  city  of  Florence  is  hereby  au- 
thorized to  establish  a  municipal  airport  and  to  purchase  a  tract  of  land 
suitable  for  such  purpose.  Said  city  is  further  authorized  to  make  such 
other  extensions,  additions  or  improvements  to  said  airport  as  are  neces- 
sary, to  erect  suitable  buildings  and  hangars,  maintain  said  airport,  and  do 
all  things  are  needful  or  necessary  to  the  operation  or  management  there- 
of: provided,  however,  that  said  city  shall  not  be  liable  in  damages  for  any 
neglect  or  mismanagement  in  the  operation,  maintenance  or  otherwise  of 
said  airport. 

1932  (37)  1834. 

§  7675-27.     Public  works  commission  abolished.  Fort  Mill — duties  devolved. 

— The  public  works  commission  of  the  town  of  Fort  Mill  in  York  County 
is  hereby  abolished,  and  the  duties,  authority  and  powers  heretofore  exer- 
cised and  devolved  upon  the  said  commission  are  hereby  imposed  and 
devolved  upon  the  town  council  of  the  said  town. 

1933  (38)   515. 

§  7675-28.     Audit  semi-annually  affairs  of  board  of  public  works,  Gaffney. 

— There  shall  be  made  semi-annually  an  audit  of  the  records  of  the  affairs 
of  the  board  of  public  works  of  the  town  of  Gaffney,  in  Cherokee  County. 
Such  audit  shall  be  made  by  an  auditor  or  auditors,  who  shall  be  certified 
public  accountants  appointed  from  time  to  time  by  the  legislative  delega- 
tion of  Cherokee  County  in  office  at  the  time  such  audit  is  to  be  made; 
provided,  that  if  the  legislative  delegation  should  fail  to  order  an  audit 
made  during  any  period  of  six  months,  then  the  city  council  of  Gaffney, 
South  Carolina,  is  authorized  to  have  such  audit  made.  Provided,  that  be- 
fore the  city  council  of  Gaffney  shall  provide  for  an  audit  it  shall  give  the 
county  legislative  delegation  ten  (10)  days  notice  thereof.     If  after  giving 
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ten  (10)  days'  notice  in  writing  the  delgation  fails  to  authorize  an  audit 
it  shall  be  the  duty  of  the  city  council  to  authorize  such  audit,  and  employ 
auditors  as  provided  by  this  section.  The  casts  of  such  audits  shall  be 
paid  by  the  commissioners  of  public  works  from  the  funds  of  said  board. 
The  legislative  delegation  or  the  city  council  of  Gaffney,  South  Carolina, 
in  appointing  such  auditor  or  auditors  shall  designate  the  time  when 
such  audit  is  to  be  made.  Said  commissioners  of  public  works  and  all 
officers  and  employees  of  the  said  board  of  public  works  are  hereby 
authorized  and  directed  to  exhibit  to  any  auditor  or  auditors  appointed 
under  the  provisions  of  this  section  all  books  and  records  relating  to  the 
affairs  of  said  board  to  the  end  that  a  complete  and  proper  audit  may  be 
made  of  such  affairs.  Upon  the  completion  of  any  audit  under  the  provisions 
of  this  section  the  auditor  shall  file  his  report  of  such  audit  with  the  clerk 
of  the  town  of  Gaffney,  and  upon  so  doing  such  report  shall  become  a  pub- 
lic record,  subject  to  inspection  by  whoever  may  so  desire.  Upon  filing 
such  report,  such  auditor  shall  also  deliver  a  copy  of  same  to  the  legisla- 
tive delegation  of  said  county,  and  a  copy  to  the  secretary  of  the  said 
board  of  public  works. 
1940  (41)  1904. 

See  §§  7675-11  and  7675-12. 

§  7675-29.  Georgetown  may  issue  and  sell  certificates  evidencing  unpaid 
taxes  and  paving  assessments  due  it — guarantee  payment — when  said  city 
may  levy  for  payment. — The  city  of  Georgetown,  in  Georgetown  County,  is 
hereby  authorized  and  empowered  from  time  to  time  to  issue  its  certificates 
evidencing  the  amount  of  taxes  and  paving  assessments  or  portions  there- 
of which  may  have  been  levied  against  property  in  the  city  of  Georgetown, 
Georgetown  County,  South  Carolina,  and  which  are  past  due  and  unpaid, 
and  not  previously  pledged,  and  to  sell,  hypothecate  or  pledge  said  cer- 
tificates, and  upon  such  sale,  hypothecation  or  pledge  to  assign  the  same 
and  to  guarantee  in  the  name  of  the  city  council  of  Georgetown  to  the 
holder  or  holders  thereof  the  payment  of  the  indebtedness  evidenced 
thereby,  at  a  place  and  time  designated  in  such  guarantee:  provided,  how- 
ever, that  when  the  taxes  and  paving  assessments  evidenced  by  said  cer- 
tificates are  collected,  they  shall  be  applied  solely  to  the  retirement  of 
the  same  until  all  of  said  certificates  are  retired  in  full;  and  provided, 
further,  that  in  the  event  at  any  time  sufficent  of  the  said  due  and  unpaid 
taxes  and  paving  assessments  have  not  been  collected  to  meet  the  payment, 
to  the  holder  or  holders  of  such  certificates,  or  the  amount  which  is  to  be 
paid  under  the  guarantee  endorsed  on  said  certificates  at  the  time  such 
guarantee  provides  for  payment,  the  city  council  of  Georgetown  shall 
forthwith  levy  and  collect  a  tax  on  all  taxable  property  in  the  said  city  of 
Georgetown,  which,  added  to  the  collection  made  on  such  due  and  un- 
paid taxes  and  paving  assessments,  will  make  a  sum  sufficient  to  meet  the 
payment  of  the  amount  due  on  the  certificates  then  maturing;  such  cer- 
tificates shall  have  attached  to  them  interest  coupons  certifying  that 
the  city  council  of  Georgetown  will  pay  to  the  holder  or  holders  thereof 
the  amount  of  interest  therein  stated,  which  interest  shall  be  fixed  by  city 
council  in  the  ordinance  authorizing  the  issuance  of  said  certificates,  and 
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to  meet  the  payment  of  said  interest  there  shall  be  included  in  the  general 
tax  levy  of  each  year  in  which  such  interest  is  due,  as  a  part  of  the  ordinary 
expenses  of  said  city,  a  sufficient  tax  to  meet  the  payment  thereof.  The 
guarantee  of  city  council  endorsed  on  said  certificates  shall  provide  the 
date  on  which  the  holder  or  holders  of  said  certificates  may  require  pay- 
ment thereof,  and  such  time  shall  be  fixed  as  in  the  opinion  of  the  city 
council  it  is  probable  that  the  collection  of  said  due  and  unpaid  taxes  will 
enable  the  same  to  be  paid.  The  certificates  and  the  guarantee  and  assign- 
ment endorsed  thereon  shall  be  signed,  respectively,  by  the  mayor  and  the 
city  clerk  and  treasurer  and  attested  under  the  corporate  seal  of  the  city 
of  Georgetown,  and  the  interest  coupons  attached  to  the  said  certificates 
shall  be  signed  with  the  facsimile  signature  of  the  city  clerk  and  treasurer 
lithographed  or  engraved  thereon. 
1932  (37)  1303. 

§  7675-30.  Georgetown  lease  its  property  for  use  of  U.  S.  naval  reserve  and 
navy  club  of  Georgetown. — The  mayor  and  aldermen  of  the  city  of  George- 
town hereby  are  empowered  and  authorized  to  lease  to  the  United  States 
naval  reserve,  or  to  any  unit  thereof,  or  to  the  navy  club  of  Georgetown, 
or  to  any  corporation  or  group  desiring  the  lease  for  the  benefit  of  the 
organizations  named,  any  property  owned  by  the  city  of  Georgetown. 
Such  lease  shall  be  for  such  term  of  years,  and  upon  such  other  terms  and 
conditions  and  limitations  as  may  be  prescribed  by  the  mayor  and  alder- 
men of  the  city  of  Georgetown,  and  the  said  municipality  may  delegate  the 
formulation  of  said  lease,  and  the  execution  and  delivery  thereof,  to  such 
officials  of  the  town  as  may  be  named  by  ordinance  by  the  mayor  and 
aldermen. 

1935  (39)  855. 

§  7675-31.  Greenville  provide  by  ordinance  fire  limits  and  regulations  cov- 
ering construction,  alteration,  etc.,  of  buildings. — The  city  council  of  the 
city  of  Greenville,  South  Carolina,  is  hereby  empowered  to  provide  by 
ordinance  fire  limits  and  regulations  covering  the  construction,  alteration, 
equipment,  repair,  or  removal  of  buildings  or  structures  and  it  is  au- 
thorized and  empowered  to  adopt  as  a  whole  or  in  part  the  provisions  re- 
lating to  the  above  subject  matter  as  contained  in  the  1931  revised  fifth 
edition  of  the  building  code  recommended  by  the  national  board  of  fire 
underwriters.  The  power  and  authority  hereby  conferred  shall  be  cumu- 
lative to  any  such  as  may  now  be  enjoyed  by  the  city  of  Greenville  and 
no  inference  derogatory  of  the  general  powers  of  such  municipality  in  re- 
spect to  this  matter  or  any  other  shall  be  drawn  from  the  passage  of  this 
section. 

1936  (39)  1641. 

§  7675-32.  Greenville  hold  elections  on  extending  corporate  limits. — An 
election  or  elections  may  be  held  at  any  time  or  times  hereafter  to  de- 
termine whether  the  corporate  limits  of  the  city  of  Greenville  shall  be  ex- 
tended to  include  any  and  all  lands  adjoining,  or  adjacent  to  the  said  city 
(whether  the  outward  boundaries  of  such  adjacent  lands  be  within  or  with- 
out a  two  and  one-half  mile  radius,  measuring  outward  from  the  county 
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court  house  as  a  center)  provided  all  or  any  "industrial  zone"  territory, 
as  such  as  defined  in  article  8  section  14,  of  the  Constitution  of  the  State  of 
South  Carolina,  may  be  excluded  therefrom. 

(2)  Territory  desiring  annex  itself  to  city  of  Greenville — petition — elec- 
tion— effect  of  result. — Any  territory,  or  area,  as  defined  in  sub-section  1 
hereof  (whether  it  be  in  whole  or  in  part  another  incorporated  city  or 
town)  desiring  to  annex  itself  to  the  city  of  Greenville  shall  present  a 
petition  to  the  city  council  of  Greenville,  signed  by  a  majority  of  the  free- 
holders in  the  area  which  it  is  proposed  be  annexed,  praying  that  an  elec- 
tion be  ordered,  to  determine  if  such  area  or  territory  shall  be  included  in 
the  city  of  Greenville.  Said  petition  shall  carry,  as  a  part  thereof,  an  ac- 
curate map  or  plot  of  the  area,  and  said  map  or  plat  shall  clearly  show  such 
"industrial  zone"  territory  (if  any  such  be  included  within  the  whole 
boundary),  which  may  be  excluded  therefrom.  And  said  petition,  shall 
briefly  set  forth  the  terms  and  conditions  of  the  proposed,  or  petition  for, 
annexation.  And  upon  said  petition  being  presented,  if  it  is  found  to  con- 
form to  the  requirements  hereof,  the  said  city  council  by  ordinance  setting 
forth  the  terms  and  conditions  of  annexation,  shall  order  an  election  after 
not  less  than  ten  (10)  days  public  advertisement.  At  such  election  the 
qualified  voters  of  the  municipality  shall  vote  in  boxes  provided  for  that 
purpose  at  the  usual  general  election  voting  places  in  such  municipality, 
and  at  the  places  designated  by  law  for  general  elections  in  the  area  or 
areas  proposed  to  be  annexed,  provided,  however,  if  the  area  or  territory 
which  it  is  proposed  to  annex  does  not  have  therein  a  regularly  established 
and  designated  polling  place  one  shall  be  designated  and  provided  at  as 
centrally  a  located  place  as  possible.  And  if  a  majority  of  the  votes  cast 
by  the  qualified  electors  of  the  municipality  (city  of  Greenville)  and  of 
the  territory  or  area  proposed  to  be  annexed,  each  aggregated  separately, 
shall  be  each  in  favor  of  annexation,  or  if  neither  give  a  majority  against 
annexation,  then  the  council  shall  publish  the  result  of  said  election  and  de- 
clare the  annexed  territory  a  part  of  said  city,  and  shall  file  a  notice  with 
the  secretary  of  state  describing  the  new  boundaries  of  the  city.  And  such 
annexation  shall  be  effected  upon  the  basis  hereinafter  set  forth. 

(3)  Annex  territory  on  certain  terms — admit  such  territory  as  districts 
within  city — powers  of  such  districts. — Said  area  or  territory  may  be  ad- 
mitted as  one  district,  or  it  may  be  subdivided  into  two  or  more  districts 
and  each  such  districts  vested  with  such  powers,  control  and  responsibility 
regarding  streets,  local  improvements,  et  cetera,  and  exempted,  in  whole 
or  in  part,  from  such  taxes  or  other  obligations  concerning  such  local  im- 
provements in  such  manner  and  to  such  extent  as  may  be  prescribed  from 
time  to  time  by  action  of  the  city  council,  commissioners,  or  other  govern- 
ing body,  if  confirmed  by  a  majority  of  the  votes  cast  by  the  qualified  elec- 
tors residing  within  the  precent  city  limits  and  by  a  majority  of  the  votes 
cast  by  the  qualified  electors  residing  within  the  area  so  annexed  to  the  city 
from  time  to  time,  or  if  neither  cast  a  majority  of  ballots  against  such  ac- 
tion. And  the  petition  or  petitions  of  freeholders  praying  for  an  election  or 
elections  on  the  question  of  annexation  and  the  ordinance  or  ordinances 
thereon  as  provided  for  by  sub-section  2  hereof  shall  embody  and  con- 
stitute the  terms  and  conditions  of  annexation  as  herein  provided  and  shall 
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be  and  become  a  binding  contract  thereon  between  the  city  and  such  area, 
or  district,  until  such  may  be  changed  by  vote  of  the  electors  cast  in  the 
same  manner  as  is  provided  in  the  preceeding  sentence. 

(4)  Assessment  of  taxes  in  newly  annexed  territory. — It  may  be  lawful 
hereunder  for  the  board  of  assessors  or  appraisers  for  Greenville  township, 
or  such  other  board  as  may  have  jurisdiction  at  the  time  of  annexation,  to 
continue  its  jurisdiction  over  any  part,  or  all,  of  any  newly  annexed  ter- 
ritory for  a  period  of  years  to  be  agreed  upon  and  fixed  by  ordinance  of 
the  city  of  Greenville  prior  to  the  holding  of  an  election  or  elections  on 
the  question  of  annexation,  and  the  assessment  values  as  determined  and 
fixed  by  said  board  for  state  and  county  tax  purposes  shall  be  the  values 
lo  be  used  by  the  city  for  assessment  purposes  during  such  period  of  years 
as  agreed  upon,  except  it  be  changed  prior  to  that  fixed  date  by  a  majority 
vote  of  electors  both  within  the  city  proper  and  the  territory  affected. 

(5)  Elections — territory. — The  holding  of  one  election  hereunder  shall 
not  exhaust  the  authority  given  or  conferred  hereby,  but  elections  may  be 
held  from  time  to  time  without  number  and  the  area  affected  thereby  may 
be  any  part,  parcel  or  portion  of  the  territory  or  area,  now  adjoining  the 
city  oi  Greenville  or  that  may  adjoin  it  as  enlarged  from  time  to  time. 

(6)  Hold  elections  on  several  annexations  on  same  day. — More  than  one 
election  may  be  held  on  the  same  day  as  to  the  annexation  of  different  ter- 
ritories or  areas  or  districts  and  the  same  election  managers  may  serve  for 
all  such  elections  in  the  city  but  separate  boxes  shall  be  provided  for  voting 
upon  the  annexation  of  each  area  or  section  or  district  and  those  qualified 
to  vote  in  the  city  may  vote  in  all  of  the  said  boxes,  but  these  electors  re- 
siding outside  the  city  shall  be  entitled  to  vote  only  once  and  that  in  a  box 
of  his  area  or  district  on  the  question  of  whether  or  not  his  or  her  area  or 
district  shall  be  annexed.  And  in  that  case  each  area  or  territory  voted  upon 
shall  constitute  a  separate  and  distinct  district,  and  the  votes  shall  be 
tabulated  separately  as  to  each  such  dictrict:  provided,  that  the  election 
result  in  one  district  shall  have  no  effect  on  the  result  in  any  other  district, 
and  an  adverse  vote  as  to  one  or  more  districts  shall  not  preclude  the  an- 
nexation of  any  district  or  districts  as  to  the  annexation  of  which  there 
may  have  been  a  favorable  vote:  and,  provided  also,  that  the  terms  and 
conditions  of  annexation  may  differ  as  to  each  of  said  districts  separately 
voted  upon. 

(7)  Construction. — This  section  is  to  be  construed  as  providing  additional 
and  further  means  and  methods  for  the  annexation  of  adjacent  territory  to 
the  city  of  Greenville  but  does  not  in  any  manner  amend,  restrict  or  bar 
annexation  by,  or  under,  any  other  method  or  plan  now,  or  hereafter,  pro- 
vided by  law  for  the  annexation  of  outlying  or  adjoining  territory,  into  an 
incorporated  municipality  of  this  State. 

(8)  Effect  on  act  402  of  1927  as  amended  by  act  906  of  1928.— So  much 
of  act  No.  402,  of  the  Statutes  at  Large  of  South  Carolina,  approved  March 
14,  1927,  as  amended  by  act  No.  906,  of  the  Statutes  at  Large  of  South 
Carolina,  approved  February  15,  1928  as  are  inconsistent  or  in  conflict  here- 
with are  hereby  repealed. 

(9)  Invalidity. — Should  any  sub-section,  or  parts  of  any  sub-section, 
hereof  be  declared  unconstitutional  that  shall  not  extend  to  any  constitu- 
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tional  parts  or  portions  hereof. 

(10)  Time  annexations  effective. — The  annexation  provided  for  by  this 
section  shall  become  complete  and  effective  upon  the  adoption  and  ratifi- 
cation of  an  amendment  to  article  8,  section  14,  of  the  Constitution  of 
South  Carolina,  authorizing  certain  of  the  provisions  hereof;  provided, 
however,  that  no  postponement  of  such  adoption  ratification  shall  necessi- 
tate the  holding  of  another  election  and  or  other  elections  as  to  any  terri- 
tory once  voted  into  the  city. 

1938  (40)  1867. 

§  7675-33.  Sinking  fund  commission,  Greenville. — (1)  There  is  hereby  cre- 
ated and  established  a  sinking  fund  commission  for  the  city  of  Greenville, 
consisting  of  three  upright  and  intelligent  citizens. 

(2)  Election  of  members. — The  three  members  of  said  sinking  fund  com- 
mission shall  be  elected  by  the  city  council  of  Greenville. 

(3)  Terms  of  members. — The  members  of  the  first  sinking  fund  commis- 
sion elected  shall  hold  their  offices  for  two,  four  and  six  years,  respective- 
ly, from  the  first  Tuesday  in  April,  1917,  and  until  their  successors  shall 
have  been  elected  and  qualified;  and  on  the  first  Tuesday  in  April,  1918, 
and  every  two  years  thereafter,  or  as  soon  thereafter  as  can  be  done,  there 
shall  be  elected  one  member  of  said  commission  in  the  same  manner  as 
above  prescribed,  for  a  term  of  six  years,  and  until  his  successors  have 
been  elected  and  qualified. 

(4)  Meetings — bond — organization — penalty  for  refusal  to  serve. — The 
members  of  said  sinking  fund  commission  shall  meet  as  soon  as  it  may  be 
convenient  after  their  election,  at  some  suitable  place,  and  after  giving 
such  bond  as  the  city  council  of  Greenville  may  fix,  signed  by  a  surety 
company  authorized  to  do  business  in  this  State,  and  after  taking  the  oath 
of  office  similar  to  the  one  taken  by  the  mayor  of  said  city,  shall  proceed 
to  organize  by  electing  a  chairman  and  secretary  from  their  number.  They 
shall  then  proceed  to  draw  lots  for  the  term  of  office  each  shall  serve.  The 
member  drawing  the  lowest  number  shall  serve  two  years,  and  the  one 
drawing  the  next  lowest  number  four  years,  and  the  one  drawing  the  re- 
maining number  six  years.  Said  commission  shall  prescribe  such  rules  as 
they  may  think  proper  for  the  conduct  of  the  business  of  said  commission, 
and  proceed  forthwith  to  carry  out  the  provisions  of  this  subsection.  The 
commission  shall  have  regular  monthly  meetings,  and  extra  meetings  shall 
be  called  by  the  chairman  of  said  commission  whenever  he  shall  deem  it 
expedient,  or  upon  request  of  one  of  the  other  members  thereof.  The  mem- 
bers of  said  commission  shall  receive  no  compensation  for  their  services 
as  such,  and  if  any  member,  after  being  duly  elected  and  accepted,  shall 
refuse  to  serve  on  said  commission  he  shall  be  subjected  to  a  fine  of  twenty- 
five  ($25.00)  dollars,  to  be  imposed  by  the  recorder,  and  collected  as  other 
fines.  Any  member  of  said  commission  may  be  removed  from  office  for 
good  cause  by  a  vote  of  two-thirds  of  all  the  members  elected  to  said  city 
council. 

(5)  Filling  of  vacancies. — All  vacancies  shall  be  filled  by  election,  as 
above  provided,  and  a  person  elected  to  fill  an  unexpired  term  shall  serve 
only  to  the  expiration  of  such  term,  unless  re-elected. 
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(6)  Who  eligible  as  members. — No  person  shall  be  eligible  to  election  on 
said  commission  who  is  not  a  citizen  of  Greenville,  and  who  has  not  resided 
in  said  city  one  year  previous  to  his  electon,  nor  shall  any  person  be 
elected  who  at  the  time  of  his  election  holds  any  office  of  profit  or  trust 
under  the  national,  state,  municipal  or  county  government,  except  notaries 
public  and  members  of  the  state  militia;  and  any  member  of  said  commis- 
sion accepting  any  such  office  thereby  vacates  his  membership  on  the  com- 
mission. 

(7)  Record — office — expenses. — The  acts  and  doings  of  said  commission 
shall  be  recorded  in  a  book  kept  for  the  purpose,  which  shall  be  open  to  the 
inspection  of  all  citizens.  The  city  council  of  Greenville  shall  furnish  said 
commission  with  a  permanent  office,  and  all  of  its  legitimate  expenses  for 
stationery,  including  premium  on  bonds,  etc.,  shall  be  paid  by  said  commis- 
sion out  of  said  sinking  funds,  upon  vouchers  signed  by  the  secretary  and 
approved  by  the  chairman. 

(8)  Disposition  of  sinking  funds. — All  sinking  funds  heretofore  or  here- 
after levied  and  collected  by  the  city  of  Greenville  in  aid  of  the  retirement 
and  payment  of  bonds  of  said  city,  or  for  any  other  purpose  whatsoever, 
shall  be  turned  over  to  said  commission  and  deposited  by  it  in  some  reliable 
bank  or  banks  of  said  city,  at  interest,  said  bank  or  banks  to  be  selected  by 
said  commission,  subject,  however,  to  the  approval  of  city  council;  and  said 
funds  shall  not  be  drawn  out  of  the  bank  except  by  vouchers  signed  both 
by  the  chairman  and  secretary  of  said  commission.  Said  funds,  with  the 
approval  of  city  council  of  Greenville,  may  be  invested,  however,  by  said 
commission  in  state,  county  or  municipal  bonds,  or  note  or  notes  of  the  city 
of  Greenville,  bearing  interest  at  five  (5r'<)  per  cent,  per  annum,  when 
executed  in  the  manner  and  form,  and  for  the  purposes  specified  under  the 
last  proviso  of  §  7442:  provided,  that  during  any  year  when  the  city  bor- 
rows from  the  sinking  fund  commission  on  tax  anticipation  notes  the  ag- 
gregate borrowings  of  the  city  on  such  notes  for  that  year  shall  not  exceed 
eighty  (8095 )  per  cent,  of  the  total  taxes  levied  during  the  preceding  year: 
provided,  further,  that  the  sinking  fund  commission  shall,  at  the  begin- 
ning of  each  calendar  year,  set  aside  sufficient  funds  to  pay  any  and  all 
bonds  maturing  that  year,  and  from  such  funds  so  set  aside,  no  investments 
or  loans  shall  be  made  which  would  prevent  the  use  of  such  funds  to  retire 
said  city  bonds. 

1932  Code,  §§  7285  thru  7292;  Civ.  C.  '22,  §§  4434  thru  4441;   1916   (29)  732;   1917 
(30)  116;  1932  (37)  1115. 

§  7675-34.  Use  surface  treatment  as  type  of  permanent  improvement  on 
streets  and  roadways,  Greenville. — The  city  of  Greenville,  in  connection 
with  the  improvement  of  its  streets  and  roadways,  is  authorized  to  use 
crushed  stone  or  slag  laid  on  a  prepared  clay  or  top-soil  base  and  bound 
securely  by  some  bituminous  material  in  such  a  manner  as  to  form  a  dura- 
ble hard  surface,  by  methods  commonly  termed  "surface  treatment,"  and 
such  improvement  shall  be  considered  and  construed  to  be  a  type  of  per- 
manent improvement  permitted  or  authorized  under  section  14,  article  10  of 
the  Constitution  for  use  on  the  streets  and  roadways  within  the  present  or 
enlarged  corporate  limits  of  the  city  of  Greenville,  the  cost  of  which  the 
said  city  is  authorized  to  assess  against  the  abutting  property.  The  rights 
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and  powers  conferred  by  this  section  are  supplemental  to  existing  rights 
and  powers  conferred  upon  the  city  of  Greenville  in  connection  with  the 
improvement  of  streets  and  roadways. 
1939  (41)  64. 

§  7675-35.  Greenwood,  within  its  limits,  reconstruct,  repair  and  maintain 
certain  grade  separation  structures. — The  city  of  Greenwood  is  hereby  au- 
thorized to  reconstruct,  repair  and  maintain  any  and  all  grade  separation 
structures  now  existing  within  the  limits  of  the  said  city  where  streets 
cross  railroads  by  means  of  such  structures,  provided  that  existing  clear- 
ances shall  not  be  decreased.  The  provisions  of  this  act  shall  not  serve  to 
relieve  any  railroad  company  from  any  responsibility  now  placed  upon  it, 
by  law  or  contract,  to  reconstruct,  repair  and  maintain  existing  grade  sepa- 
ration structures,  except  as  the  city  of  Greenwood,  acting  directly  or  in 
conjunction  with  other  agencies,  may  voluntarily  afford  such  relief. 
1935  (39)  912. 

§  7675-36.     Greenwood. 

(1)  Retain  aldermanic  form  of  government — terms  and  compensa- 
tion of  mayor  and  councilmen. — The  present  aldermanic  form  of  gov- 
ernment of  the  city  of  Greenwood,  consisting  of  a  mayor  and  six 
members  of  council  is  to  be  preserved,  provided,  however,  that  on  and 
after  February  11,  1939,  the  term  of  the  members  elected  to  city  council, 
except  as  herein  limited,  is  to  be  six  years,  immediately  following  the 
first  election  after  February  11,  1939,  the  members  elected  to  city  council 
are  to  draw  lots  and  thereby  determine  which  two  of  whom  shall  hold 
office  for  two  years  only,  which  two  of  whom  shall  hold  office  for  four 
years  only,  and  which  two  of  whom  shall  hold  office  for  the  full  term  of 
six  years.  Provided,  that  after  the  expiration  of  the  term  of  office  of  the 
present  members  of  the  city  council  of  Greenwood,  the  term  of  office  of 
the  members  of  the  city  council  of  Greenwood  shall  be  for  a  term  of  two 
(2)  years.  The  mayor  is  to  elected  for  a  term  of  two  years.  The  mayor 
shall  be  paid  a  salary  of  fifty  dollars  ($50.00)  per  month,  and  the  members 
of  council  a  salary  of  ten  dollars  ($10.00)  each  per  month. 

(2)  City  manager — appointment — salary — term. — Immediately  following 
the  election  subsequent  to  February  11,  1939,  the  city  council  shall  select 
and  appoint  a  city  manager  whose  salary  shall  be  fixed  by  council,  and 
whose  term  of  office  shall  be  indefinite.  The  mayor  and  members  of  city 
council  are  to  be  ineligible  for  the  office  of  city  manager  for  a  period  of 
two  years  after  the  expiration  of  their  term  of  office. 

(3)  City  policies — qualifications  of  city  manager — residence. — It  shall 
be  the  duty  and  prerogative  of  city  council  to  fix  the  policies  of  the  city 
government;  the  city  manager  is  to  execute  and  administer  these  policies. 
Sole  administrative  authority  is  to  be  vested  in  the  city  manager,  he,  in 
turn,  being  accountable  to  the  city  council.  His  selection  and  appointment 
shall  be  made  on  the  basis  of  ability,  experience,  training  and  character, 
with  special  reference  to  his  actual  experience  in.  or  his  knowledge  of, 
acknowledged  practice  in  respect  to  the  duties  of  his  office,  as  hereinafter 
outlined.  At  the  time  of  his  appointment  he  need  not  be  a  resident  of  the 
city  or  state,  but  during  his  tenure  of  office  he  shall  reside  within  the 
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city;  shall  devote  his  entire  time  to  the  duties  of  the  office  and  shall  not 
engage  in  any  other  business  or  profession. 

(4)  Duties  and  powers  of  city  manager. — The  authority  and  duties  of 
the  city  manager  shall  be  as  follows:  he  shall  have  the  power  to  appoint, 
prescribe  the  duties  of,  supervise  and  remove  all  administrative  employees, 
except  the  city  recorder  and  city  attorney.  The  affairs  of  each  department 
of  the  city,  including  the  collection  and  disbursement  of  revenue,  are  to 
be  administered  under  his  supervision  and  control,  and  he  is  to  be  respon- 
sible therefor.  Neither  the  council  nor  any  of  its  committees  or  members 
shall  direct  or  request  the  appointment  of  any  person  to,  or  his  removal 
from  office  by  the  city  manager,  or  in  any  manner  take  part  in  the  ap- 
pointment or  removal  of  officers  and  employees  in  the  administrative 
service  of  the  city.  Except  for  the  purpose  of  inquiry,  the  council  and  its 
members  shall  deal  with  the  administrative  service  solely  through  the  city 
manager,  and  neither  the  council  nor  any  member  thereof  shall  give 
orders  to  any  subordinate  of  the  city  manager,  either  publicly  or  pri- 
vately. The  city  manager  shall  give  bond  for  the  faithful  administration 
of  his  office  in  such  amount  as  council  may  determine,  but  in  no  event  in  a 
sum  of  less  than  ten  thousand  ($10,000.00)  dollars,  the  premium  for  which 
is  to  be  paid  by  the  city.  The  city  manager  may  require  subordinate  em- 
ployees to  likewise  give  bond  in  an  amount  to  be  determined  by  him,  but 
subject  to  the  approval  of  the  council,  the  premium  on  such  bonds  as  may 
be  required  to  be  paid  by  the  city. 

It  shall  also  be  the  duty  of  the  city  manager  to  act  as  chief  conservator  of 
the  peace  within  the  city;  to  supervise  the  administration  of  the  affairs  of 
the  city;  to  see  that  the  ordinances  of  the  city  and  the  laws  of  the  State 
are  enforced  therein;  to  make  such  recommendations  to  the  council  con- 
cerning the  affairs  of  the  city  as  may  seem  to  him  desirable;  to  keep 
the  council  currently  advised  of  the  financial  condition  and  future  needs 
of  the  city;  to  prepare  and  submit,  as  hereinafter  provided  for,  to  the  coun- 
cil an  annual  budget  estimate;  to  prepare  and  submit  to  the  council  regu- 
lar quarterly  reports  of  the  affairs  and  finances  of  the  city,  these  reports 
to  be  in  such  form  as  to  be  readily  understood  by  the  public,  and  cause  the 
same  to  be  published  in  some  local  newspaper  of  general  circulation;  to 
act  in  an  advisory  capacity  to  the  city  council  in  the  formulation  of  policies 
of  the  city  government;  to  perform  such  other  duties  and  exercise  such 
other  authority  as  city  council  may  fix  by  resolution  or  ordinance.  All 
formal  contracts  on  behalf  of  the  city  shall  be  executed  by  the  city  man- 
ager, and  attested  by  the  city  clerk,  after  an  approving  resolution  of  city 
council. 

(5)  Compensation  of  employees. — The  salary  or  compensation  of  heads 
of  departments  and  other  administrative  employees  shall  be  fixed  by 
ordinance  or  resolution  of  council  upon  the  recommendation  of  the  city 
manager,  such  ordinance  or  resolution  to  provide  uniform  compensation 
for  like  services,  except  that  an  increase  in  compensation  of  any  depart- 
ment head  or  employee  may  be  granted  upon  the  basis  of  seniority  and 
efficiency. 

(6)  Budgets. — At  least  forty  (40)  days  prior  to  the  beginning  of  the  fis- 
cal year,  the  city  manager  shall  prepare  a  budget  estimate  which  he  shall 
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transmit  to  council,  and  which  shall  set  forth  all  proposed  expenditures  for 
the  administration,  operation  and  maintenance  of  all  departments  and 
agencies  of  the  city  for  which  appropriations  are  required  to  be  made  or 
taxes  levied  by  the  city  government;  all  expenditures  for  capital  projects 
to  be  undertaken  or  executed  during  the  fiscal  year;  all  interest  and  debt 
redemption  charges  during  the  fiscal  year;  and  the  actual  or  estimated 
operating  deficits  from  prior  fiscal  years.  In  addition  thereto,  the  budget 
estimate  shall  set  forth  the  anticipated  income  and  other  means  of  financ- 
ing the  total  proposed  expenditures  of  the  city  government  for  the  fiscal 
year.  As  soon  thereafter  as  possible,  council  shall  adopt  a  budget  and  pass 
the  tax  levy  ordinance  and  such  other  ordinance  as  may  be  required  to 
make  the  budget  effective. 

(7)  City  manager — removal — substitute  during  absence  or  disability. — 
While  council  has  the  right  to  remove  the  city  manager  at  any  time,  at 
least  thirty  (30)  days  before  such  removal  becomes  effective  the  manager 
shall  be  furnished  with  a  formal  statement  in  the  form  of  a  resolution 
passed  by  a  majority  vote  of  the  members  of  council,  stating  council's  in- 
tention of  removing  him  and  the  reasons  therefor.  If  requested  in  writing 
by  the  city  manager  so  to  do,  the  council  shall  fix  a  time  for  a  public 
hearing  upon  the  question  of  his  removal,  giving  notice  of  the  time  and 
place  of  same  by  publishing  such  notice  in  some  daily  local  newspaper  of 
general  circulation,  and  the  final  resolution  removing  the  city  manager 
shall  not  be  adopted  until  such  public  hearing  shall  be  had.  The  action  of 
council  in  removing  the  city  manager  shall  be  final.  In  the  case  of  the  ab- 
sence or  disability  of  the  city  manager,  council  may  designate  a  qualified 
administrative  officer  of  the  city  to  perform  the  duties  of  the  city  manager 
during  such  absence  or  disability. 

(8)  Exemptions. — Nothing  in  this  section  shall  be  construed  to  affect  in 
any  manner  the  present  method  of  administering  the  affairs  of  the  water 
and  light  department  of  the  city  of  Greenwood  by  a  commission  of  public 
works,  and  the  city  manager  is  to  have  no  authority  in  connection  there- 
with, nor  shall  council  prescribe  any  duties  upon  him  which  shall  in  any 
way  conflict  with  or  encroach  upon  the  duties  or  powers  of  the  commis- 
sioners of  public  works,  or  the  duties  of  the  city  recorder. 

1939  (41)  54;  1941  (42)  21. 

§  7675-37.  Greer  assess  one  half  cost  of  street  improvements  against  abut- 
ting property. 

(1)  Authorized. — Under  authority  of  section  19,  article  X,  Constitution 
of  South  Carolina  of  1895,  the  city  of  Greer  is  hereby  authorized  upon  the 
written  consent  of  a  majority  of  the  owners  upon  the  street,  sidewalk,  or 
part  of  either,  proposed  to  be  improved,  to  levy  an  assessment  upon  the 
abutting  property  for  one-half  of  the  costs  of  such  improvements,  includ- 
ing lateral  pipe  lines,  if  the  same  be  necessary;  the  corporate  authorities, 
however,  to  pay  the  costs  of  improving  the  intersection  of  any  such  streets, 
roadways,  alleyways  or  sidewalks,  unless  such  property  owners  first 
agree  to  pay  the  same. 

(2)  Issue  bonds. — In  such  improvements,  the  city  of  Greer  is  hereby 
authorized  to  adopt  by  ordinance,  or  otherwise,  what  is  commonly  known 
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as  the  Oklahoma  plan,  and  said  city  of  Greer  is  hereby  authorized  and  em- 
powered, without  the  necessity  of  an  election,  to  issue  improvement  cer- 
tificates or  bonds  in  any  amount  not  exceeding  the  aggregate  amount  of 
the  costs  of  such  improvements,  pledging  the  assessments  as  security  there- 
for, and  such  certificates,  or  bonds,  shall  not  be  deemed  a  part  of  the 
bonded  indebtedness  within  the  meaning  of  the  constitutional  limitations: 
provided,  that  said  certificates,  or  bonds,  shall  be  payable  in  not  less  than 
three  years  nor  more  than  ten  years. 

(3)  Sell  or  pledge  bonds. — The  city  council  of  Greer  is  hereby  authorized 
and  empowered  to  sell  any  such  certificates  of  indebtedness,  or  bonds, 
which  may  hereafter  be  issued  by  said  city,  under  the  terms  of  the  Con- 
stitution, and  this  section,  or  any  amendments  thereof,  or  to  borrow  money 
upon  such  certificates  of  indebtedness,  or  bonds,  and  to  pledge  such  certif- 
icates, or  bonds,  as  collateral  security  for  the  payment  of  such  debt  or  debts 
and  in  either  event  to  guarantee  payment  of  such  certificates,  or  bonds, 
according  to  the  terms  thereof  and  to  pledge  the  faith  and  credit  of  the  city 
of  Greer  for  the  payment  thereof. 

(4)  Saving  clause.  If  any  part  of  this  section  should  be  declared  uncon- 
stitutional by  the  courts,  it  shall  not  affect  the  remaining  parts  of  this  sec- 
tion. 

(5)  Ordinances. — The  city  council  of  the  city  of  Greer  is  hereby  author- 
ized to  adopt  such  ordinances  as  may  be  necessary  or  needful  to  carry  out 
the  terms  of  this  section. 

1935  (39)  886. 

§  7675-38.  Commissioners  of  public  works  abolished  duties  and  powers 
devolved,  of  Kingstree. — The  office  of  commissioners  of  public  works  for 
the  town  of  Kingstree,  in  the  county  of  Williamsburg,  State  of  South  Car- 
olina, is  hereby  abolished,  and  all  of  the  duties,  powers,  responsibilities, 
and  authorities  now  held  and  exercised  by  such  commissioners  are  hereby 
devolved  upon  the  mayor  and  the  town  council  of  said  town  of  Kingstree, 
and  the  provisions  of  section  7281,  relating  to  election  of  commissioners  of 
public  works  and  their  terms  of  office  shall  not  apply  to  the  town  of  Kings- 
tree. 

1936  (39)  1368. 

§  7675-39.     Commissioners   of    public    works    abolished,    Latta — duties    de- 
volved.— The  board  of  commissioners  of  public  works  of  the  town  of  Latta 
is  hereby  abolished  and  the  powers  and  duties  of  said  board  as  now  pro- 
vided by  law  shall  devolve  upon  the  town  council  of  said  town. 
1932  (37)  1408. 

§  7675-40.     Port  commission,  McClellanville. 

(1)  Appointment. — The  town  council  of  the  town  of  McClellanville  be 
authorized  and  empowered  to  appoint  a  board  of  commissioners  to  be 
known  as  a  port  commission;  this  commission  to  consist  of  three  men,  ap- 
pointed by  the  town  council,  one  of  whom  shall  be  the  intendant,  or  a 
member  of  the  town  council,  the  other  two  to  be  residents  of  the  town  of 
McClellanville,  but  not  to  come  from  the  council. 

(2)  Term. — Each  commissioner  shall  hold  office  for  a  term  of  two  vears 
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unless  otherwise  removed  by  the  council. 

(3)  Set  and  collect  fees  for  use  of  town  wharf. — The  port  commission 
shall  have  the  power  to  set  and  collect  a  license  or  fee,  from  all  businesses 
or  organizations  of  any  kind  using  the  town  wharf  of  McClellanville.  (The 
purpose  of  such  collections  being  for  the  upkeep  of  said  wharf.) 

(4)  Rules  and  regulations — penalties. — The  said  commission  shall  have 
jurisdiction  over  the  town  wharf  of  McClellanville  and  shall  make  such 
rules  and  regulations  as  it  may  deem  necessary,  for  the  protection,  preser- 
vation, and  safety  of  said  wharf,  with  authority  to  prescribe  for  such  pen- 
alties for  the  violation  of  said  regulations  as  they  may  deem  adequate; 
provided,  that  the  penalty  shall  not  exceed  the  sum  of  one  hundred 
($100.00)  dollars  or  thirty  days  for  each  offense. 

(5)  Further  duties. — It  shall  be  the  duty  of  the  commission  to  set  all  li- 
censes or  fees  and  collect  them;  to  inspect  the  town  wharf  at  least  once 
every  three  months;  to  investigate  all  reports  to  said  commission  as  speed- 
ily as  possible;  and  to  see  that  the  wharf  is  kept  in  good  repair. 

(6)  Use  fees  maintain  wharf. — All  fees,  charges,  and  penalties  collected 
under  subsection  4  of  this  section  shall  be  paid  over  to  the  port  commission 
to  be  used  toward  the  upkeep  of  the  town  wharf. 

1938  (40)  1564. 

§  7675-41.  Marion  make  reimbursement  agreements  with  abutting  prop- 
erty owners  on  paving  projects. — The  town  council  of  the  town  of  Marion 
is  hereby  authorized  and  empowered,  in  its  discretion,  to  make  valid  and 
binding  reimbursement  agreements  with  abutting  property  owners  as  to 
any  one  or  more  paving  projects  which  may  hereafter  be  constructed  in 
said  town  by  providing  in  each  case  for  the  reimbursement  to  these  owners 
annually  or  otherwise  of  such  percentage  of  the  cost  of  such  paving  pro- 
ject as  the  town  council  may  deem  expedient;  and  for  such  reimbursement 
the  town  council  may  use  any  surplus  funds  resulting  from  the  operation 
of  the  waterworks  system;  and  the  commissioners  of  public  works  are 
hereby  authorized  and  directed  to  turn  over  to  the  town  council  such  sur- 
plus funds  upon  written  request  therefor.  The  term  "surplus  funds"  as 
herein  used  means  funds  over  and  above  those  reasonably  required  for  the 
operation  and  maintenance  of  the  waterworks  system. 
1936  (39)  1791. 

§  7675-42.     Marion  rent  or  lease  community  house  at  recreational  center. — 

The  town  council  of  the  town  of  Marion  are  hereby  authorized,  in  their  dis- 
cretion, to  rent  or  lease,  for  such  time  and  from  time  to  time,  and  upon  such 
terms  and  conditions  as  they  may  deem  best  in  the  public  interest,  the 
community  house  at  the  recreational  center  at  the  old  site  of  Gaddy's  Mill. 
1938  (40)  1546. 

§  7675-43.  Territorial  limits  extended,  Monck's  Corner. — The  following 
area  shall  be  comprised  within  the  corporate  limits  of  the  town  of  Monck's 
Corner,  Berkeley  County,  in  this  State.  All  the  territory  situate,  lying  and 
being  within  the  following  limits  and  bounds,  that  is  to  say:  on  the  north 
the  corporate  limits  shall  extend  one  (1)  mile  north  of  the  center  of  said 
town,  which  shall  be  regarded  as  the  point  at  the  intersection  of  the  Main 
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Street,  or  the  Pinopolis  Public  Road  with  the  railroad  track  of  the  Atlantic 
Coast  Line  Railway  Company.  The  said  northern  boundary  line  shall 
be  a  line  drawn  directly  east  and  west  across  the  said  railroad  track  one 

(I)  mile  north  of  the  center,  and  shall  extend  in  an  easterly  direction  until 
it  intersects  the  coastal  highway,  and  in  a  westerly  direction  until  it  inter- 
sects the  western  boundary  line  as  hereinafter  established.  The  eastern 
boundary  line,  or  limit,  of  the  said  town  is  the  coastal  highway;  the  south- 
ern boundary  line  extends  one  (1)  mile  on  the  said  railroad  track  south  of 
the  center  of  the  said  town  and  is  fixed  by  a  line  crossing  said  railroad 
track  at  said  point  running  east  and  west,  on  the  east  until  it  intersects 
the  said  coastal  highway,  and  on  the  west  until  it  intersects  the  western 
boundary  line  as  hereinafter  established;  the  western  boundary  line  is  a 
line  which  runs  in  a  northerly  and  southerly  direction  and  parallel  to  the 
Atlantic  Coast  Line  Railroad  track  and  crosses  the  Pinopolis  Public  Road, 
on  the  east  side  of  and  at  a  point  fifty  (50)  feet  of  the  residence  of  Ben 
Levy's  on  property  now  owned  by  Russell  Williams  and  McKnight,  and 
extends  north  and  until  it  intersects  the  northern  boundary  line  as  herein 
established,  and  extends  south  until  it  intersects  the  southern  boundary 
line  as  herein  established.  Within  the  area  herein  designated  the  said  mu- 
nicipality shall  have,  exercise  and  enjoy  all  the  rights  and  privileges  now 
enjoyed  by  it  within  its  present  territorial  limits,  and  shall  have  and  enjoy 
all  the  rights  and  privileges  now  enjoyed  by  it  within  its  present  territorial 
limits,  and  shall  have  and  enjoy  all  the  rights  and  privileges  now  or  here- 
after conferred  upon  towns  and  municipalities  in  this  State    of  its  class. 

1932  Code,  §  7399;  1927  (35)  756. 

§  7675-44.  Newberry  issue  assessment  bonds  in  anticipation  of  collection 
of  assessments  pay  for  street  and  sidewalk  improvements. 

(1)  Authorized — amount — use  of  proceeds. — In  all  cases  where  the  town 
of  Newberry  has  heretofore  levied  or  shall  hereafter  levy  assessments  upon 
abutting  property  for  the  purpose  of  paying  for  a  permanent  improvement 
on  a  street  or  sidewalk,  as  provided  by  law,  the  town  council  of  the  town 
of  Newberry  may  by  ordinance  direct  that  bonds  of  the  town,  to  be  known 
as  'Assessment"  bonds,  be  issued  in  anticipation  of  the  collection  of  the 
assessments.  The  amount  of  the  bonds  shall  not  exceed  the  amount  of 
such  assessments  remaining  uncollected  at  the  time  of  the  adoption  of  the 
ordinance  authoriing  their  issuance.  A  single  issue  of  assessment  bonds 
may  be  authorized  and  issued  in  anticipation  of  the  collection  of  two  or 
more  separate  assessments  for  the  same  improvement  or  for  different  im- 
provements. The  proceeds  of  the  sale  of  such  bonds  shall  be  applied  to  the 
cost  of  the  improvement  or  improvements  for  which  the  assessments  were 
levied. 

(2)  Maturities. — Each  issue  of  such  assessment  bonds  shall  mature  in  an- 
nual installments  of  equal  or  unequal  amounts,  beginning  not  more  than 
one  (1)  year  from  the  date  of  the  bonds  and  ending  not  more  than  eleven 

(II)  years  after  the  date  of  the  bonds.  In  fixing  the  dates  or  amounts  of 
these  annual  installments,  the  town  council  of  the  town  of  Newberry  shall 
consider  the  probable  amounts  to  be  collected  in  each  year  upon  assess- 
ments in  anticipation  of  the  collection  of  which  the  bonds  are  issued  and 


Page  449        Provisions  Relating  to  Certain  Municipalities        §  7675-44 

shall  endeavor  so  far  as  practical  to  make  the  bonds  mature  in  such  amounts 
that  the  principal  of  the  bonds  can  be  paid,  as  it  falls  due,  by  means  of  the 
assessments:  provided,  however,  that  the  provisions  of  this  subsection  shall 
not  be  construed  as  being  mandatory  upon  the  town  council  of  the  town 
of  Newberry,  in  whom  full  discretion  is  vested  in  the  arrangement  of  suit- 
able maturities. 

(3)  Funds  use  pay. — All  moneys  derived  from  the  collection  of  assess- 
ments upon  which  such  assessment  bonds  are  predicated,  collected  after 
the  passage  of  the  ordinance  authorizing  the  bonds,  including  interest  on 
deferred  payments  of  the  assessments,  shall  be  placed  in  a  special  fund  to 
be  used  only  for  the  payment  of  the  principal  and  interest  of  the  bonds: 
provided,  however,  that  the  amount  of  said  special  fund  to  be  applied  to  the 
payment  of  interest  on  the  bonds  shall  not  exceed  so  much  of  said  fund  as 
shall  have  been  derived  from  collections  of  said  interest  on  deferred  pay- 
ments of  the  assessments.  The  said  special  fund  is  hereby  pledged  for  the 
said  purposes,  and  this  pledge  is  hereby  made  a  part  of  the  contract  be- 
tween the  town  of  Newberry  and  the  holders  of  such  bonds. 

(4)  Pledge  pay — levy  tax  pay. — The  full  faith,  credit  and  taxing  power 
of  the  town  of  Newberry  are  hereby  pledged  for  the  punctual  payment  of 
the  principal  and  interest  of  said  assessment  bonds,  as  such  principal  and 
interest  become  due.  The  town  council  of  the  town  of  Newberry  is  here- 
by authorized  and  directed  to  levy  annually  on  all  taxable  property  in  said 
town  a  tax  sufficient  to  pay  said  principal  and  interest  as  they  respectively 
become  due.  The  said  annual  tax,  however,  shall  be  reduced  in  each  year 
by  the  amount  of  moneys  in  the  special  fund  provided  for  by  subsection  3 
of  this  section  which  are  applicable  to  the  payment  of  said  principal  and 
interest  then  due  or  falling  due  in  such  year;  and  said  tax  shall  be  entirely 
suspended  for  such  year  in  case  such  moneys  on  hand  and  applicable  as 
aforesaid  are  sufficient  to  pay  said  principal  and  interest  then  due  or  falling 
due  in  said  year  and  remaining  unpaid.  It  is  the  intention  of  this  section 
that  all  bonds  issued  hereunder  shall  be  direct  and  general  obligations  of 
the  town  of  Newberry,  payable  primarily  from  said  property  tax,  which, 
however,  shall  be  reduced  or  suspended  as  provided  in  this  subsection. 

(5)  Denominations — register — interest — execution. — Bonds  issued  under 
this  section  shall  be  of  such  denominations  as  may  be  fixed  by  the  town 
council  of  the  town  of  Newberry.  They  shall  be  issued  as  coupon  bonds, 
payable  to  bearer,  but  may  be  issued  with  the  privilege  to  the  holder  of 
having  them  registered  as  to  principal  in  his  name  on  the  books  of  the  town, 
and  the  principal  thus  made  payable  to  the  registered  holder,  subject  to 
such  conditions  as  the  town  may  prescribe.  Bonds  so  registered  in  the  name 
of  the  holder  may  therafter  be  registered  as  payable  to  bearer  and  made 
payable  accordingly.  The  bonds  shall  bear  interest  at  a  rate  not  exceeding 
six  per  centum  per  annum,  payable  annually  or  semi-annually.  The  prin- 
cipal and  interest  of  the  bonds  may  be  payable  within  or  without  the  State 
of  South  Carolina.  The  bonds  shall  be  signed  by  the  mayor  and  clerk  and 
treasurer  of  the  town  of  Newberry,  and  the  corporate  seal  of  the  town  shall 
be  affixed  to  or  impressed  on  each  bond;  but  the  coupons  to  be  attached  to 
the  bonds  need  not  be  authenticated  otherwise  than  by  the  facsimile  signa- 
tures of  said  officers  who  are  in  office  on  the  date  of  the  bonds.    The  deliv- 

IV.-S.C-15 
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ery  of  the  bonds  so  executed  shall  be  valid,  notwithstanding  any  changes 
in  officers  or  seal  occurring  after  such  execution. 

(6)  Sale. — Said  bonds  may  be  sold  by  town  council  of  the  town  of  New- 
berry at  either  public  or  private  sale,  with  or  without  advertisement  there- 
of, in  their  absolute  discretion. 

(7)  Exempt  from  taxes.  —  Said  bonds  shall  be  exempt  from  all  state, 
county,  municipal  and  school  taxes  in  this  State. 

(8)  Proceedings  issue. — The  only  proceedings  needed  for  the  issuance 
of  the  bonds  herein  authorized  is  the  passage  of  an  appropriate  ordinance 
by  the  town  council  of  the  town  of  Newberry  and  the  sale,  execution  and 
delivery  of  the  bonds  as  herein  provided. 

(9)  Cumulative — This  section  shall  not  be  construed  to  be  inconsistent 
with  or  as  repealing  any  others  acts  or  act  authorizing  the  issuance  of 
bonds,  certificates  of  indebtedness  or  other  obligations  for  the  purposes  for 
which  bonds  are  hereby  authorized  to  be  issued,  but  shall  be  held  and  con- 
strued to  be  cumulative  thereto. 

1939  (41)  88. 

§  7675-45.     City  planning  commission.  North  Augusta. 

(1)  Created — election — term. — There  is  hereby  created  as  a  part  of  the 
government  of  the  city  of  North  Augusta  a  commission,  to  be  known  and 
designated  as  the  city  planning  commission,  which  commission  shall  con- 
sist of  four  citizens  of  the  city  of  North  Augusta  to  be  elected  by  the  city 
council,  with  the  mayor  as  an  ex-officio  member  thereof,  for  a  term  of  two 
years. 

(2)  Duties. — The  said  commission  shall  prepare  and  submit  to  the  city 
council  of  North  Augusta  a  comprehensive  plan  for  the  zoning  of  the  city 
of  North  Augusta  for  the  purpose  of  suggesting  the  proper  location  of 
trades,  industries,  dwellings,  apartment  houses,  or  business  places,  or  for 
the  purpose  of  regulating  the  height  and  width  of  buildings,  the  area  of 
lots,  the  provisions  of  yard  space,  and  the  fixing  of  building  lines,  and  the 
laying  out,  widening,  extending  and  parking  or  location  of  streets,  side- 
walks, and  boulevards;  the  relief  of  traffic  conditions  and  the  regulation 
of  health  or  sanitary  conditions;  and  the  establishment  of  zones  or  districts; 
congestion  and  development  of  houses  and  sanitary  conditions;  suggestions 
concerning  the  use,  height,  area,  and  bulk  of  buildings  or  structures;  and 
plans  for  the  future  growth  and  development  and  improvement  of  the  city 
of  North  Augusta. 

(3)  Employees — expenses. — Said  commission  shall  have  power  and  au- 
thority to  employ  consulting  advice  on  municipal  problems,  and  such  other 
help  as  may  be  necessary;  and  to  pay  for  the  services  thereof  including 
necessary  disbursements  incurred  by  its  members  in  the  performance  of 
their  duties  under  the  direction  of  such  commission,  from  such  funds  as 
may  be  pledged  at  the  disposal  of  said  commission  by  authority  of  the  city 
council  of  North  Augusta. 

(4)  Appropriations  —  gifts  —  officials  cooperate.  —  The  city  council  of 
North  Augusta  is  hereby  authorized  and  empowered  to  make  such  appro- 
priations as  it  deems  wise  for  carrying  on  the  work  of  such  commission; 
said  commission  shall  have  authority  to  receive  gifts,  bequests,  and  devises 
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of  property;  and  to  carry  out  the  general  purposes  of  the  same.  When 
such  gifts,  bequests,  or  devises  are  made  to  said  city  planning  commission, 
it  shall  have  full,  complete,  and  final  control  over  the  same;  and  the  same 
shall  not  pass  into  the  city's  treasury  or  otherwise  be  counted  as  a  part 
of  the  revenue  of  the  city  of  North  Augusta.  All  officials  of  said  city  of 
North  Augusta  shall  at  all  times  render  assistance  to  said  commission  when 
called  upon  to  do  so. 

(5)  City  council  submit  certain  ordinances  to  commission. — No  ordinance 
or  resolution  authorizing  any  building,  repairs,  work  or  improvements, 
where  same  is  done  by  authority  of  the  city,  or  for  the  benefit  of  the  city, 
shall  be  passed  by  the  city  council  of  North  Augusta  unless  and  until  the 
same  shall  have  been  first  submitted  to  the  commission  for  its  consideration 
and  a  report  made  thereon.  Afterwards  the  city  council  may  accept  or  re- 
ject the  report  of  the  planning  commission;  but  it  is  the  purpose  of  this 
provision  to  provide  for  a  recommendation  either  favorable  or  unfavorable 
by  the  commission  thereon,  to-wit:  public  buildings,  as  herein  stated, 
where  undertaken  by,  or  in  behalf  of,  the  city  of  North  Augusta,  except 
school  buildings,  viaducts,  drains,  street  fixtures,  bridges  and  other  street 
structures,  and  appurtenances,  opening,  widening,  vacation  or  extinction 
of  any  street. 

(G)  Clerk  refer  such  ordinances — time  act  on. — Where  any  ordinance  or 
resolution  relating  to  the  matters  just  named  is  introduced  in  the  city 
council,  the  clerk  of  council  shall,  upon  its  introduction,  refer  such  ordi- 
nance or  resolution  to  the  city  planning  commission;  and  the  council  shall 
not  act  thereon  until  and  after  a  report  shall  be  made  by  the  city  planning 
commission,  as  above  stated,  except  where  such  report  is  delayed  beyond  a 
period  of  thirty  days,  and  then  the  city  council  may  take  it  up  and  pass 
the  same  without  such  report. 

(7)  Zone  city. — The  city  council  of  North  Augusta  may  in  the  interest  of 
public  health,  safety,  order,  convenience,  comfort,  prosperity,  or  general 
welfare,  adopt  by  ordinance  a  plan  or  plans  for  the  districting  or  zoning  of 
the  city  for  the  purpose  of  regulating  the  location  of  trade,  industries, 
apartment  houses,  dwellings,  or  any  uses  of  property,  or  for  the  purpose  of 
regulating  the  height  of  the  buildings  or  other  structures,  or  the  area  or 
dimensions  of  the  lots  or  of  the  yards  used  in  connection  with  buildings  or 
other  structures  near  street  frontage.  The  zoning  regulations  may  be  based 
upon  any  one  or  more  of  the  purposes  above  described.  The  city  may  be 
divided  into  such  numbers  of  zones  or  districts  and  such  districts  may  be 
of  such  shape  and  area  as  the  city  council  shall  deem  best  suited  to  accom- 
plish the  purpose  of  zoning  regulation.  In  the  determination  and  estab- 
lishment of  districts  and  regulations,  classification  may  be  based  on  the 
nature  or  character  of  the  interests,  trade,  industry,  profession,  or  other 
activity  conducted  or  to  be  conducted  upon  the  premises;  the  number  of 
persons,  families,  or  other  group  units  who  reside  in  or  use  the  buildings, 
the  public,  quasi-public,  or  private  nature  of  the  use  of  the  premises  or 
upon  any  other  basis  or  bases,  relevant  to  the  promotion  of  the  public 
health,  safety,  order,  morals,  conveniences,  prosperity,  or  general  welfare. 

(8)  Commission  submit  plan  for  zoning — public  examine — changes. — 
No  ordinance  adopting  zoning  regulations  as  above  authorized  shall  be 


§  7675-45  Civil  Code  Page  452 

passed  by  the  city  council  of  North  Augusta  until  and  after  a  comprehen- 
sive plan  for  the  zoning  of  the  city  has  been  prepared  and  submitted  to  city 
council  by  the  city  planning  commission.  Whenever  the  city  planning  com- 
mission shall  certify  to  the  city  council  a  plan  for  the  zoning  of  the  city,  the 
city  council  shall  have  a  public  hearing  thereon,  and  shall  give  thirty 
days'  notice  of  the  time  and  place  thereof  by  posting  proper  notices  within 
the  city  of  North  Augusta,  and  during  said  thirty  days  a  copy  of  such  plan 
and  proposed  ordinance  shall  be  on  file  for  public  examination  in  the  office 
of  the  clerk  of  the  city  council  of  North  Augusta.  No  ordinance,  measure, 
or  regulation  which  violates,  differs,  or  departs  from  the  plan  or  report  of 
the  city  planning  commission  shall  take  effect  unless  passed  by  a  three- 
fourths  vote  of  the  entire  city  council  of  North  Augusta. 

(9)  Amend  districts  or  regulations. — The  city  council  of  North  Augusta 
may  from  time  to  time  amend  or  change  the  regulations  or  districts  estab- 
lished by  the  zoning  ordinance,  but  no  such  amendment  or  change  shall 
become  effective  unless  the  ordinance  preposing  such  change  or  amend- 
ment shall  first  be  submitted  to  the  city  planning  commission  for  approval 
or  disapproval,  and  the  city  planning  commission  shall  have  been  allowed 
a  reasonable  time  of  not  less  than  thirty  days  for  a  consideration  and  re- 
port thereon.  Whenever  the  owners  of  fifty  per  cent  of  the  land  in  any 
area  shall  present  a  petition  duly  signed  and  acknowledged  to  the  city 
council  of  North  Augusta  requesting  an  amendment  to  the  regulations  pre- 
scribed for  such  area,  it  shall  be  the  duty  of  the  city  council  of  North  Au- 
gusta to  vote  upon  such  amendment  within  ninety  days  of  the  filing 
of  the  same,  by  the  petitioners  with  the  clerk  of  the  council.  The 
clerk  of  council  shall  immediately  upon  the  filing  of  such  petition  transmit 
a  copy  thereof  to  the  city  planning  commission  for  a  report  thereon. 

(10)  Permit  build  or  repair. — No  building,  structures,  dwellings,  barns, 
stables,  or  outhouses  or  any  other  physical  change,  addition  or  substitution 
in  the  nature  of  a  repair  shall  be  permitted  until  and  after  permission  duly 
granted  the  owner  thereof  by  the  city  council  of  North  Augusta.  No  new 
buildings  or  structures  of  any  kind  or  nature  out  of  any  kind  of  material 
shall  be  permitted  to  be  built  or  erected  within  the  city  limits  of  North 
Augusta  until  and  after  a  permit  has  been  duly  issued  therefor  by  the 
city  council  of  North  Augusta,  under  the  approval  of  the  city  planning 
commission.  This  provision  among  the  other  provisions  of  this  section 
shall  become  immediately  effective  upon  the  passage  hereof  and  the 
adoption  by  the  city  council  of  North  Augusta  of  ordinances  putting  into 
effect  the  provisions  of  this  section. 

(11)  Building  inspector — appeals  from. — The  zoning  regulations  shall 
be  enforced  and  administered  by  some  suitable  person  elected  by  the  mayor 
and  city  council  for  a  term  of  two  years  and  to  be  known  as  the  building 
inspector  for  the  city  of  North  Augusta,  and  under  the  direction  and  regu- 
lation of  the  city  planning  commission.  The  city  planning  commission 
shall  hear  and  decide  any  and  all  appeals  from  any  order,  and  review  any 
order  or  judgment,  requirement,  decision,  or  determination  made  by  said 
building  inspector  in  the  enforcement  of  the  zoning  regulations. 

(12)  Appeals  from  commission. — Every  final  decision  of  the  city  plan- 
ning commission  shall  be  subject  to  appeal  to  the  court  of  common  pleas 
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in  the  same  manner  as  appeals  are  provided  for  from  magistrate's  courts. 

(13)  Effective  on  adoption  of  ordinance. — The  provisions  of  this  section 
shall  apply  and  become  effective  to  the  city  of  North  Augusta  under  and 
by  virtue  of  its  charter  from  the  secretary  of  state  dated  September  20, 
1920,  and  all  preceding  and  all  subsequent  or  amendatory  acts  thereto, 
when  the  same  is  by  proper  ordinance  duly  adopted. 

(14)  Invalidity. — In  the  event  any  part  of  this  section  is  held  and  de- 
clared invalid,  the  remaining  portions  of  said  section  shall  in  no  manner  be 
effected  thereby  but  shall  remain  in  full  force  and  effect. 

1939  (41)  384. 

§  7675-46.  Mayor,  aldermen,  and  wards,  Pageland. — The  town  council  of 
the  town  of  Pageland  shall  consist  of  a  mayor  and  four  aldermen.  The 
term  of  office  of  the  said  mayor  and  aldermen  shall  be  two  years.  The 
next  term  of  said  officers  shall  commence  on  the  first  day  of  January,  1940. 
The  said  town  of  Pageland  is  hereby  divided  into  four  wards  as  follows: 
ward  No.  1  shall  consist  of  the  territory  within  the  incorporated  limits  of 
the  town  of  Pageland  lying  north  of  South  Carolina  state  highway  No.  9 
(McGregor  Street)  and  west  of  South  Carolina  state  highway  No.  151  (Pearl 
Street);  ward  No.  2  shall  consist  of  the  territory  within  the  incorporated 
limits  of  said  town  of  Pageland  lying  north  of  South  Carolina  state  high- 
way No.  9  (McGregor  Street)  and  east  of  South  Carolina  state  highway 
No.  151  (Pearl  Street);  ward  No.  3  shall  consist  of  the  territory  within 
the  incorporated  limits  of  said  town  of  Pageland  lying  South  of  South 
Carolina  state  highway  No.  9  (McGregor  Street)  and  east  of  South  Caro- 
lina state  highway  No.  151  (Pearl  Street);  ward  No.  4  shall  consist  of  the 
territory  within  the  incorporated  limits  of  said  town  of  Pageland  lying 
south  of  South  Carolina  state  highway  No.  9  (McGregor  Street)  and  west 
of  South  Carolina  state  highway  No.  151  (Pearl  Street).  The  said  aldermen 
shall  be  elected  by  the  qualified  electors  of  the  said  town  of  Pageland  at 
large. 
1939  (41)  199. 

§  7675-47.  Mayor  and  wardens.  Ridge  Spring. — Beginning  with  the  year 
1941  an  election  shall  be  held  for  mayor  and  wardens  on  the  last  Tuesday 
in  August  and  every  two  (2)  years  thereafter  and  the  mayor  and  wardens 
elected  shall  hold  office  for  two  (2)  years  and  until  their  successors  shall 
be  elected  and  qualified. 
1941  (42)  21. 

§  7675-48.  Mayor  and  councilmen.  Rock  Hill. — The  compensation  or  salary 
of  the  mayor  of  the  city  of  Rock  Hill,  South  Carolina  shall  be,  and  hereby 
is  fixed,  at  six  hundred  ($600.00)  dollars  per  annum,  and  the  salary  of  each 
city  councilman  shall  be,  and  hereby  is  fixed,  at  four  hundred  ($400.00) 
dollars  per  annum,  all  salaries  to  be  paid  in  equal  monthly  installments. 
1936  (39)  1431. 

§  7675-49.  Mayor  and  wardens,  Saluda — audit. — Beginning  with  the  year 
1941,  an  election  shall  be  held  for  mayor  and  wardens  on  the  second  Tues- 
day in  September,  and  the  mayor  and  wardens  elected  at  said  time  shall 
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hold  office  for  two  (2)  years  and  their  successors  shall  be  elected  for  a  like 
term.  The  said  town  officials  shall  take  office  on  the  first  day  of  October 
immediately  following  their  election. 

During  the  period  intervening  between  the  election  and  the  assumption 
of  office,  the  town  books  of  the  town  of  Saluda  shall  be  audited  by  a  com- 
petent auditor,  which  audit  shall  be  filed  in  the  office  of  the  town  clerk  for 
Saluda  and  shall  be  open  to  inspection  to  the  public. 

1940  (41)  1750. 

§  7675-50.  Time  mayor  and  council  take  office,  Spartanburg. — In  the  city  of 
Spartanburg  the  mayor  and  members  of  the  council,  when  duty  elected  to 
any  term  of  office,  shall  take  office  in  not  less  than  fifteen  days  after  they 
are  duly  elected.  Any  present  term  expiring  at  a  time  more  than  fifteen 
days  after  the  date  of  the  election  of  the  successor  thereto  is  hereby  made  to 
expire  so  that  the  successor  may  take  office  as  provided  for  herein. 
1935  (39)  234. 

§  7675-51.  Pensions  in  police  and  fire  departments,  Spartanburg. — The  city 
council  of  the  city  of  Spartanburg  are  authorized  at  their  discretion  to 
pension  any  member  of  the  police  department,  or  of  the  fire  department, 
or  any  employee  in  any  of  the  public  service  departments  of  the  city,  who 
has  been  continuously  in  the  employ  of  the  city  for  a  period  of  twenty  (20) 
years,  and  less  time  in  case  of  disability  through  accident  or  otherwise  in 
discharge  of  duties;  the  amount  and  the  term  of  payment  of  such  author- 
ized hereunder  to  be  left  entirely  to  the  city  council  who  may,  by  ordi, 
nance,  make  provision  for  the  expenditure  connected  herewith. 

1932  Code,  §  7567;  1930  (36)  1144. 

§  7675-52.     Use  of  revenue  from  alcoholic  liquors,  Spartanburg. — All  the 

revenue  accruing  to  the  city  of  Spartanburg  from  taxes  and  licenses  de- 
rived from  the  sale  and  licensing  of  sale  of  alcoholic  liquors  shall  be  ap- 
plied to  ordinary  city  expenses;  and  the  proper  officers  are  authorized  and 
directed  to  lower  the  millage  on  the  property  in  said  city  in  the  amount  that 
such  income  makes  possible. 
1935  (39)  354. 

§  7675-53.     Commissioners  of  public  works,  Spartanburg. 

(1)  Compensation. — The  three  (3)  commissioners  of  public  works  of  the 
city  of  Spartanburg,  shall  each  receive  as  compensation  for  their  services, 
such  sum  as  may  be  fixed  by  them:  provided,  that  the  compensation  of  no 
commissioner  shall  exceed  the  sum  of  twelve  hundred  ($1,200.00)  dollars 
per  annum.    The  compensation  so  fixed  shall  be  payable  monthly. 

1933  (38)  466;  1934  (38)  1473. 

(2)  Duties,  powers  and  authority  of  the  commissioners  of  Spartanburg 
metropolitan  district  devolved  on  commissioners  of  public  works,  Spartan- 
burg.— The  duties,  powers,  and  authority  now  exercised  by  and  conferred 
upon  the  commissioners  of  the  Spartanburg  metropolitan  district  as  created 
by  act  556  of  the  Acts  of  the  General  Assembly  for  the  year  1929,  and  acts 
amendatory  thereof,  are  hereby  conferred  on  and  devolved  upon  the  com- 
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missioners  of  public  works  of  the  city  of  Spartanburg.  The  said  commis- 
sioners of  public  works  of  the  city  of  Spartanburg  shall  exercise  the  duties 
and  have  all  the  powers  and  authority  conferred  in  the  said  act  upon  the 
commissioners  of  the  said  Spartanburg  metropolitan  district.  Wherever 
in  the  said  act  creating  the  Spartanburg  metropolitan  district  direction  is 
made  for  any  other  person  or  official  to  perform  any  duty  upon  the  request 
of  the  commissioners  of  the  said  district,  or  in  conjunction  with  them, 
the  similar  duty  shall  be  performed  by  the  said  person  or  by  the  official 
upon  the  request  and/or  in  conjunction  with  the  commissioners  of  public 
works  of  the  city  of  Spartanburg.  For  the  performance  of  the  duties 
hereby  imposed  the  commissioners  of  public  works  of  the  city  of  Spartan- 
burg shall  receive  no  additional  compensation.  All  valid  contracts  made 
by  the  commissioners  of  the  Spartanburg  metropolitan  district  shall  be 
recognized  and  executed  on  the  part  of  the  commissioners  of  public  works 
of  the  city  of  Spartanburg  just  as  if  the  said  contracts  had  been  made  by 
them. 
1932  (37)  1393. 

(3)  Borrow    unemployed    funds    of    Spartanburg    metropolitan    district. 

— The  commissioners  of  public  works  of  the  city  of  Spartanburg  be, 
and  they  are  hereby,  allowed  to  lend  any  and  all  unemployed  funds 
in  their  hands  belonging  to  Spartanburg  metropolitan  district  to  said 
commissioners  for  the  use  of  Spartanburg  city  water  works,  for  a  period 
not  exceeding  six  (6)  months,  or  upon  demand,  at  a  rate  of  interest  not  ex- 
ceeding six  (6%)  per  cent.  In  order  to  secure  said  loan  the  commissioners 
of  public  works  of  the  city  of  Spartanburg  shall  pledge  the  net  revenues 
arising  from  the  operation  of  the  water  works  of  the  city  of  Spartanburg 
received  by  said  commissioners  and  apply  the  same  or  so  much  thereof  as 
may  be  necessary,  to  satisfy  its  obligation  to  Spartanburg  metropolitan 
district. 

(4)  Spartanburg  metropolitan  district  borrow  unemployed  funds  of 
commissioners  of  public  works,  Spartanburg. — Should  at  any  time  the  sit- 
uation set  forth  in  section  one  (1)  of  this  resolution  be  reversed  and  the 
commissioners  of  public  works  of  the  city  of  Spartanburg  shall  have  in 
hand  unemployed  funds  belonging  to  the  water  works  of  said  city  in  their 
possession,  said  board  may  lend  the  same  to  the  metropolitan  district,  or  so 
much  thereof  as  it  may  require,  upon  the  same  terms  as  expressed  in  sec- 
tion one  (1)  and  exacted  of  the  borrower  in  that  case.  The  commissioners 
of  public  works  of  the  city  of  Spartanburg  pledging  the  net  receipts  from 
all  sources  of  monies  belonging  to  metropolitan  district  to  the  payment  of 
any  note  or  other  obligation  representing  such  loan,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  the  same. 

1934  (38)  1437. 

§  7675-54.     Union  not  transfer  its  real  property. — The  city  of  Union,  South 
Carolina  is  hereby  prohibited  from  conveying,  or  by  any  manner  trans- 
ferring any  real  property  now,  or  hereafter  belonging  to  said  city. 
1937  (40)  188,  413. 

§  7675-55.     Commissioners  of  public  works  control  sewerage  system.  Union. 
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— The  supervision,  control,  maintenance,  operation,  upkeep  and  extension 
of  the  sewerage  system  of  the  city  of  Union,  South  Carolina,  is  hereby 
transferred  to  the  commissioners  of  public  works  of  the  said  city  of  Union, 
South  Carolina;  and  they  are  hereby  authorized  and  empowered  to  adopt 
such  reasonable  rules  and  regulations  as  may  be  necessary  for  the  proper 
supervision,  maintenance,  upkeep  and  extension  of  the  said  sewerage  sys- 
tem. The  said  commissioners  of  public  works  of  the  said  city  of  Union,  in 
order  to  carry  out  the  duties  hereby  imposed,  and  in  order  to  make  such 
extensions  to  the  said  sewerage  system  of  the  said  city  of  Union  as  may  be 
necessary,  are  hereby  authorized  and  empowered  to  use  such  surplus  funds 
as  they  may  deem  necessary  remaining  in  their  possession  from  the  op- 
eration of  the  water  works  and  electric  light  system  of  the  said  city  of 
Union,  after  full  provision  has  been  made  for  the  requirements  of  all  bond 
obligations,  wherein  the  revenues  of  the  said  water  and  electric  light  sys- 
tem have  been  pledged,  and  after  full  provision  has  been  made  for  all 
other  obligations  arising  from  the  operation  of  the  water  and  electric  light 
system  and  its  proper  maintenance. 
1939  (41)  407. 

§  7675-56.  Walhalla  furnish  water  free  to  its  public  schools. — Commission- 
ers of  public  works  of  the  town  of  Walhalla  in  Oconee  County  are  hereby 
authorized,  directed,  and  required  to  furnish  water,  free  of  charge  to  the 
public  schools  in  said  town  in  such  quantity  as  said  schools  may  require. 
Any  person  or  persons  violating  the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished  by  a  fine  of  not  exceeding  one  hun- 
dred ($100.00)  dollars  or  imprisonment  not  exceeding  thirty  (30)  days.  Every 
day  of  violation  of  the  terms  of  this  section  shall  be  deemed  a  separate 
offense. 
1934  (38)  1258. 

§  7675-57.  Levy  3  mill  tax  for  fire  department,  Walterboro. — For  the  year 
1941  and  subsequent  years  the  town  council  of  the  town  of  Walterboro 
shall  have  the  power  to  impose  by  ordinance  an  annual  tax  not  exceeding 
three  mills  on  all  the  taxable  property  within  the  corporate  limits  of  the 
said  town  of  Walterboro  for  the  purpose  of  providing  and  maintaining  ad- 
ditional equipment  and  personnel  for  the  fire  department.  Said  tax  when 
so  imposed  by  the  said  town  council  of  the  town  of  Walterboro  shall  be 
levied  and  collected  as  other  taxes  of  the  said  town,  and,  for  the  enforce- 
ment and  collection  thereof,  the  said  town  council  shall  have  all  the 
rights  and  powers  now  provided  by  law. 
1942  (42)  1435. 

§  7675-58.  Walterboro  lease  its  golf  course. — The  town  of  Walterboro  is 
hereby  authorized  and  empowered  to  lease,  upon  such  terms  as  to  it  may 
seem  proper,  its  municipal  golf  course  to  be  operated  by  the  lessees,  with- 
out any  liability  growing  out  of  said  operation  upon  the  town  of  Walter- 
boro. 

1942  (42)  1435. 

§  7675-59.     Primary  election  of  municipal  officers.  West  Columbia. — On  the 
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fourth  Tuesday  in  August  of  every  year  in  which  the  mayor  and  the  mem- 
bers of  the  town  council  are  to  be  elected  for  the  town  of  West  Columbia, 
Lexington  County,  authority  is  hereby  conferred  for  the  holding  of  mu- 
nicipal primary  elections.  Each  major  political  party  is  authorized  to  open 
books  of  enrollment  sixty  days  prior  to  the  date  fixed  for  the  holding  of 
primary  election  and  continue  the  same  open  for  forty-five  days.  All 
such  persons  who  are  now  entitled  to  register  in  primary  elections,  under 
the  general  law  of  the  State,  shall  be  entitled  to  register,  provided,  that 
that  only  persons  residing  in  the  incorporate  limits  of  the  said  town  may 
register  or  enroll  for  such  primary  elections. 

On  the  first  Tuesday  in  June  of  the  year  in  which  the  primary  election  is 
to  be  held,  under  the  provisions  of  this  section,  each  major  political  party 
shall  have  the  right  to  assemble  and  elect  a  municipal  chairman  and  a  mu- 
nicipal executive  committeeman,  not  in  excess  of  five,  who  shall  make  all 
rules  and  regulations  and  make  provisions  for  the  primary  election  of  such 
party,  not  inconsistent  with  the  provisions  of  this  section,  and  the  provis- 
ions of  law  generally  applicable  to  primary  elections  in  this  State.  It  shall 
be  the  duty  of  the  municipal  chairman  and  of  the  municipal  executive  com- 
mitteemen, acting  as  a  body,  to  provide  the  necessary  books  of  enrollment 
or  registration,  and  give  such  public  notice  as  in  their  judgment  will  bring 
to  the  attention  of  a  great  majority  of  those  residing  in  the  municipality, 
of  the  purpose  of  the  primary  and  of  the  prerequisites  for  participating 
therein.  The  said  body  shall  designate  the  managers  and  fix  such  number 
of  voting  places  as  in  its  judgment  will  accommodate  the  voters.  It  shall 
not  only  the  duty  of  the  managers  to  hold  the  elections,  but  it  shall  be  the 
duty  of  the  managers  to  make  provision  for  the  enrollment 
or  registration  of  those  entitled  to  register  in  such  primary.  In  the  event 
that  any  persons  have  registered  or  enrolled  who  are  not  entitled  to  be  en- 
rolled, the  municipal  chairman  and  municipal  committeemen  are  authoriz- 
ed to  go  over  the  rolls  and  purge  the  same  within  the  first  ten  days  im- 
mediately after  the  closing  of  the  books  or  enrollment   or   registration. 

Those  who  wish  to  offer  as  candidates  in  any  such  primary  shall  file  a 
written  pledge  with  the  municipal  chairman,  not  less  than  thirty  days  be- 
fore the  primary  election,  and  pay  a  fee  not  in  excess  of  ten  ($10.00)  dollars, 
as  may  be  fixed  by  the  municipal  chairman  and  the  municipal  committee- 
men. 

All  details  of  the  election  not  covered  by  the  provisions  of  this  section 
and  not  covered  by  the  general  primary  law  of  the  State,  are  left  to  the 
municipal  chairman  and  the  municipal  executive  committeemen,  and  they 
are  empowered  and  authorized  to  prescribe  the  necessary  rules  and  regu- 
lations and  make  such  special  provision  for  the  enforcement  of  this  section 
as  may  not  be  covered  by  the  express  provisions  of  law  hereinabove  re- 
ferred to. 

1936  (39)  1307;  1938  (40)  2597. 

§  7675-60.  Commissioners  of  public  works  abolished  and  duties  devolved 
if  election  thereon  favorable,  Winnsboro. 

(1)  Authorized. — The  office  of  commissioners  of  public  works  in  and  for 
the  town  of  Winnsboro,  Fairfield  County,  is  hereby  abolished,  and  the  pow- 
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ers  heretofore  and  now  vested  in,  and  the  duties  imposed  upon,  said  com- 
missioners shall  be  and  are  hereby  devolved  upon  and  shall  hereafter  be 
exercised  and  discharged  by,  the  mayor  and  council  of  the  said  town  of 
Winnsboro,  provided,  the  terms  of  this  section  shall  not  become  effective 
and  operative  unless  and  until  a  majority  of  the  qualified  electors  of  said 
town  shall  have  approved  the  same  in  the  manner  hereinafter  provided. 

(2)  Election — managers — voting  places — ballots. — As  soon  as  practicable 
after  the  approval  of  this  section  and  after  the  lapse  of  the  time  herein 
provided  for  the  registration  of  voters  and  notice  of  election,  the  mayor 
and  council  of  the  said  town  of  Winnsboro  shall  provide  for  and  cause  to 
be  held  an  election  to  determine  the  question  stated  in  the  foregoing  sub- 
section. Said  election  shall  be  held  at  the  regular  voting  places  provided  for 
in  said  town,  shall  be  conducted  by  managers  to  be  appointed  by  the  said 
mayor  and  council,  which  managers  shall  conduct  said  election,  tabulate 
the  votes  and  report  the  result  thereof,  in  like  manner  as  is  provided  by 
law  for  the  holding  of  municipal  elections  in  said  town.  And,  for  said  pur- 
pose, said  mayor  and  council  shall  provide  appropriate  ballots  with  the 
following  words  plainly  written  thereon  as  follows:  "Shall  the  office  of 
commissioners  of  public  works  of  the  town  of  Winnsboro  be  abolished,  and 
the  powers  and  duties  exercised  and  discharged  by  said  commissioners  be 
devolved  upon  the  mayor  and  council  of  said  town?  YES.  NO."  Those  vot- 
ing in  the  affirmative  shall  deposit  a  ballot  with  the  word  "NO"  stricken, 
and  those  voting  in  the  negative  shall  deposit  a  ballot  with  the  word  "YES" 
stricken. 

(3)  Election — books  of  registration — notice. — Prior  to  the  holding  of  the 
said  election  the  books  of  registration  of  said  town  of  Winnsboro  shall  be 
opened,  and  kept  open  for  a  period  of  two  weeks,  during  which  time  the 
supervisor  of  registration  of  said  town  of  Winnsboro  shall  issue  to  such 
persons  as  may  apply,  and  who  are  qualified  to  receive  the  same,  registra- 
tion certificates  in  due  form.  Provided,  said  books  of  registration  shall  be 
closed  ten  days  prior  to  said  election.  Notice  of  the  holding  of  the  said 
election  shall  be  given  by  publication  of  the  same  in  the  "News  and  Herald", 
a  newspaper  published  at  Winnsboro,  South  Carolina,  in  two  successive 
weekly  issues  prior  to  the  said  election. 

(4)  Election — effect  of  result. — In  event  a  majority  of  the  votes  cast  at 
the  aforesaid  election  shall  be  in  favor  of  abolishing  said  commissioners 
of  public  works,  the  said  commissioners  shall  thereupon  be  divested  of  all 
power  and  relieved  of  all  duties  as  such,  and  the  same  shall  thereupon 
be  devolved  upon,  exercised  and  discharged  by  the  mayor  and  council 
of  the  said  town  of  Winnsboro;  but  in  the  event  a  majority  of  the  votes 
cast  shall  be  adverse  to  said  change,  then  the  terms  of  subsection  1 
herein  shall  be  of  no  effect. 

1940  (41)  1741. 
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TITLE  37 

Private  Corporations  and  Unincorporated  Associations 

Chapter  153.  Private  Corporations,  §  7676. 
Chapter  154.  Foreign  Corporations,  §  7764. 
Chapter  155.     Unincorporated  Associations,  §  7791. 

CHAPTER  153 

Private  Corporations 

Article  1.     General  Provisions,  §  7676. 

Article  2.     Business  Corporations,  §  7726. 

Article  3.     Merger  and  Consolidation  of  Corporations,  §  7757. 


ARTICLE  1 
General  Provisions 


7676.  Charters  subject  to  amendment  or 
repeal. 

7677.  Provisions  common  to  all  charters. 

7678.  Treasurer's  bond. 

7679.  Stockholders'  meetings. 

7680.  Cumulative  voting. 

7681.  Certificates  of  stock. 

7682  thru  7684.  New  certificate  in  place 
of  original. 

7685.  General  powers  of  corporations. 

7686.  Quorum. 

7687.  Organization  within  two  years. 
7688  thru  7691.  Increase  or  decrease  of 

capital  stock. 

7692.  Consideration  for  stock  or  bond. 

7693.  Preferred  stock. 

7694.  Notice  of  meetings. 

7695.  Vote  on  question  of  preference,  etc. 

7696.  Notice   dispensed   with   at   organi- 
zation. 

7697.  Vote  to  attach  penalties  to  portion 
of  stock. 

7697-1.  Class  of  stock  exchanged. 

7698.  When    stock    deemed    realty    and 
when  personalty. 

7699.  Interest  on  claims  against  corpor- 
ations. 

7700.  Wages    for    services    within    State 
payable  here. 

7701.  Relief  fund  no  bar  to  action. 

7702.  Recovery  of  debts  from  members. 

7703.  Issue  of  bills  of  credit. 


7704.  Forfeiture  of  charter  for  failure  to 
pay  taxes. 

7704-1.  Cancel  charters  of  defunct  cor- 
porations. 

7704-2.  Secretary  of  state  notify  tax 
commission  when  charters  issued, 
amended  or  cancelled. 

7704-3.  Record  cancellations  of  charters 
— deeds  and  mortgages  recorded 
prior  thereto  valid. 

7705.  Sale  of  major  assets. 

7706.  Rights   of  objecting   stockholder. 

7707.  Voluntary  dissolution. 

7708.  Proceedings    for   dissolution. 

7709  thru  7711.  Powers  after  dissolution. 

7712.  Receiver  for  dissolved  corporation. 

7713.  Power  of  circuit  judge  at  cham- 
bers. 

7714.  Payment  by  trustee  or  receiver. 

7715.  No  abatement  of  action  on  disso- 
lution. 

7716.  Filing  decree  of  dissolution. 
7717  thru  7722.  Renewal  of  charter. 
7723,  7724.  Statement  by  corporation. 
7724-1.  Officers  of  corporation  guilty  of 

a  false  statement  guilty  of  perjury. 

7724-2.  Failure  to  make  corporate  report 
as  required. 

7724-3.  Not  pay  dividends  unless  earned. 

7725.  Financial  statement  on  stockhold- 
ers' petition. 


§  7676.  All  charters  subject  to  amendment  or  repeal. — It  shall  be  deemed 
a  part  of  the  charter  of  every  corporation  created  under  the  provisions  of 
any  general  law,  and  of  every  charter  granted,  renewed,  or  amended  by 
act  or  joint  resolution  of  the  General  Assembly  (unless  such  act  or  joint" 
resolution  shall,  in  express  terms,  declare  the  contrary),  that  such  charter, 
and  every  amendment  and  renewal  thereof,  shall  always  remain  subject 
to  amendment,  alteration  or  repeal  by  the  General  Assembly. 


§  7676  Civil  Code  Page  460 

1932  Code,  §  7676:  Civ.  C.  '22,  §  4250;  Civ.  C.  '12,  §  2873;  Civ.  C.  '02,  §  1842;  R.  S. 
1499;  1886  (19)  546. 

Charter  granted  before  passage  of  this  from  taxation  during  continuance  of  the 
act. — It  seems  a  charter  granted  before  charter,  which  Act  did  not  except 
passage  of  this  Act  is  not  amended  by  amendment  from  provisions  of  this  sec- 
legislation  authorizing  extension  of  cer-  tion.  In  1868,  Constitution  was  adopted, 
tain  bonds  made  by  a  company  (which  which  required  that  property  of  corpora- 
State  had  guaranteed),  by  issue  of  new  tions  then  existing  or  thereafter  created, 
bonds  of  like  character,  and  continuation  shall  be  subject  to  taxation,  and  subse- 
of  a  mortgage  for  securing  the  payment  quent  legislation  provided  for  taxation  of 
of  said  bonds.  Tomlinson  v.  Branch,  82  U.  property  of  railroad  companies  and  under 
S.  460,  469,  21  L.  Ed.  189.  it    property     of    Northeastern    Railroad 

Authority  to  change  contract  between  Company  was  taxed.  It  was  held,  that  the 

State   and   corporators. — The   Northeast-  power  reserved  to  State  by  this  section 

em  Railroad  Company  was  incorporated  authorized  any  change  in  contract  cre- 

for  fifty  years,  at  which  time  this  sec-  ated  by  charter  between  corporators  and 

tion  was  in  existence.  In  1855  the  Legis-  State.  Tomlinson  v.  Jessup,  82  U.  S.  454, 

lature  passed  an  amendment  to  charter  21  L.  Ed.  204. 
of  a  company,  providing  for  exemption 

§  7677.  Provisions  attaching  to  all  corporations  except  railroads  and 
banks. — The  following  provisions  shall  constitute  a  part  of  the  charter  of 
every  corporation,  other  than  railroad  and  banking  corporations,  already 
in  existence  under  the  act  of  Assembly  in  this  State,  either  general  or 
special,  passed  since  the  adoption  of  the  Constitution  of  1868,  or  which  may 
be  at  any  time  hereafter  created  under  or  by  virtue  of  any  act  of  Assembly, 
general  or  special,  to-wit: 

(1)  Liability  of  stockholders. — The  stockholders  of  all  insolvent  corpora- 
tions other  than  banks  and  banking  institutions,  whether  heretofore  or 
hereafter  incorporated  under  the  acts  of  the  General  Assembly  of  this 
State,  either  general  or  special,  shall  be  individually  liable  to  the  creditors 
thereof  only  to  the  extent  of  the  amount  remaining  due  to  the  corporation 
upon  the  stock  owned  by  them:  and  privided,  further,  that  persons  holding 
stock  in  such  companies  as  trustee  or  executor,  administrator,  or  by  way  of 
collateral  security,  shall  not  be  personally  subject  to  the  liabilities  of  stock- 
holders under  the  foregoing  provisions,  but  the  persons  pledging  such  stock 
shall  be  liable  to  the  creditors,  and  the  estates  and  funds  in  the  hands  of 
such  executors  or  administrators  shall  be  liable  in  their  hands  in  like  man- 
ner and  to  the  same  extent  as  the  deceased  testator  or  intestate,  or  the  ward 
or  person  interested  in  said  trust  estate  would  have  been  if  they  had,  re- 
spectively, been  living  and  competent  to  act  and  hold  the  stock  in  their  own 
names. 

(2)  Fraudulent  misrepresentations. — Unless  some  other  provision  for 
the  prevention  and  punishment  of  fraudulent  representations  as  to  the 
capital,  property  and  resources  of  such  corporations  shall  have  been  in- 
serted therein,  in  which  case  the  provisions  in  reference  thereto  shall  be 
only  such  as  is  specified  in  such  charter,  that  any  director  or  other  officer 
or  stockholder  of  the  said  corporation  who  shall  knowingly  and  wilfully 
make  or  cause  to  be  made  any  fraudulent  misrepresentation  or  misrepre- 
sentations as  to  either  the  capital,  property  or  resources  of  the  said  cor- 
poration, shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  more  than  two  thousand  ($2,000.00)  dol- 
lars, or  imprisonment  for  not  longer  than  two  years,  or  both,  at  the  discre- 
tion of  the  court. 
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(3)  Real  estate — other  general  powers. — Such  corporations  shall  have 
power  to  purchase  and  hold  such  real  estate  as  may  be  required  for  their 
purposes,  or  such  as  they  may  be  obliged  or  may  deem  for  their  interest 
to  take  in  the  settlement  of  any  debts  due  them,  and  they  may  dispose  of 
the  same;  to  sue  and  be  sued  in  all  courts;  to  have  and  to  use  a  common 
seal;  to  elect,  in  such  manner  as  they  may  determine  to  be  proper,  all  neces- 
sary officers,  and  fix  their  duties;  to  make  by-laws  and  regulations  con- 
sistent with  the  Constitution  and  laws  of  this  State  for  their  own  govern- 
ment and  the  due  and  orderly  conduct  of  their  affairs  and  the  manage- 
ment of  their  property. 

(4)  Regulations  as  to  stock. — The  shares  in  the  capital  stock  of  such  cor- 
porations shall  be  deemed  personal  estate,  except  in  the  case  of  manufac- 
turing companies,  the  stock  in  which  shall  be  deemed  realty,  as  stated  in 
section  7698,  and  the  mode  of  issuing  the  evidence  of  stock,  and  the  manner, 
terms  and  conditions  of  assigning  and  transferring  shares,  shall  be  pre- 
scribed by  the  by-laws  of  each  corporation. 

(5)  Not  use  in  banking. — No  part  of  the  capital  stock  or  any  of  the  funds 
of  such  corporation  shall,  at  any  time  during  the  continuance  of  their  char- 
ter, be  used  or  employed,  directly  or  indirectly  in  banking  operations,  or 
for  any  purpose  whatsoever  inconsistent  with  the  provisions  of  their  re- 
spective charters.  Provided,  that  nothing  herein  contained  shall  prevent 
such  corporation  from  owning  shares  of  stock  in  a  banking  corporation, 
either  state  or  national,  provided  the  stock  in  any  banking  corporation 
owned  by  such  corporation  shall  not  exceed  forty-nine  per  centum  (49%) 
of  the  capital  stock  of  such  banking  corporation. 

1932  Code,  §  7677;  Civ.  C.  '22,  §  4251;  Civ.  C.  '12,  §  2784;  1905  (24)  842;  Civ.  C.  '02, 
§  1843;  R.  S.  1500;  1940  (41)  1636. 

In    general. — The     liability    of     stock-  tion. — The  stockholder  is  not  entitled  to 

holders    in    insolvent    corporations    since  set   off  a  claim   against   the   corporation 

the  adoption  of  the  Constitution  of  1895,  against  his  personal  liability.  Lauraglenn 

is  governed  by  art.  9,  §  18,  of  that  Con-  Mills  v.  Ruff,  57  S.  C.  53,  35  S.  E.  387,  49   ' 

stitution.    Union    Bank    v.    Wando    Min-  L.   R.    A.    448,   41    L.   R.    A.    (N.    S.)    994; 

ing,  etc.,  Co.,   17  S.   C.   339,   340,   99  Am.  Efird  v.   Piedmont  Land  Imp.,   etc.,   Co., 

Dec.  435,  3  Am.  St.  Rep.  858,  96  Am.  St.  55  S.  C.  78,  32  S.  E.  758,  118  Am.  St.  Rep. 

Pep.  982,  97  Am.  St.  Rep.  470,  10  L.  R.  A.  206,  41  L.  R.  A.  995,  46  L.  R.  A.   (N.  S.) 

(N.  S.)  902,  29  L.  R.  A.  (N.  S.)  561;  Bird  441,  L.  R.  A.  1918D,  1050,  L.  R.  A.  1918E, 

&  Co.  v.  Calvert.  22  S.  C.  292,  3  Am.  St.  245,  Ann.  Cas.   13E,   1025. 

Rep.   835,   851;   Hall  v.   Klinck,   25   S.   C.  Liability    for    damages    from    personal 

348.  60  Am.  Rep.  505,  3  Am.  St.  Rep.  854,  injuries. — This  liability  includes  damages 

41  L.  R.  A.   (N.  S.)  984;  Parker  v.  Caro-  from  personal  injuries.  Flenniken  v.  Mar- 

lina  Sav.  Bank,  53  S.  C.  583,  31  S.  E.  673,  shall,  43  S.  C.  80,  20  S.  E.  788,  28  L.  R.  A. 

69  Am.  St.  Rep.  888,  10  L.  R.  A.   (N.  S.)  402,  22  L.  R  .A.   (N.  S.)  256,  14  A.  L.  R. 

903,  19  L.  R.  A.  (N.  S.)  210,  24  L.  R.  A.  268. 

(N.  S.)  630,  40  L.  R.  A.  (N.  S.)  782.  Capital  stock.— As  to  what  constitutes 

In    order   to   reduce   their    liability   to  capital  stock,  see  State  v.  Hood,  15  Rich, 

that    prescribed    in   the    Constitution    of  177,  60  L.  R.  A.  53. 

1895,  a  corporation  existing  at  the  time  See  generally,  Newton  Cotton  Mills  v. 
of  the  adoption  of  that  Constitution  must  Springs.  56  S.  C.  534.  35  S.  E.  222;  Sad- 
surrender  its  old,  and  secure  a  new  char-  ler  v.  Nicholson,  49  S.  C.  7,  26  S.  E.  893, 
ter.  as  prescribed  in  §  4009.  Lauraglenn  96  Am.  St.  Rep.  979,  10  L.  R.  A.  (N.  S.) 
Mills  v.  Ruff,  52  S.  C.  448,  30  S.  E.  587.  902;  Blake  v.  Jones,  Bail.  Eq.  141,  21  Am. 
See  also,  Sackett's  Harbour  Bank  v.  Dec.  530,  36  Am.  Dec.  182,  51  Am.  Dec. 
Blake,  3  Rich.  Eq.  225,  3  Am.  St.  Rep.  838,  362,  3  Am.  St.  Rep.  741,  34  Am.  St.  Rep. 
845,  37  Am.  St.  Rep.  173,  34  L.  R.  A.  207,  30  L.  R.  A.  318.  L.  R.  A.  1916E,  290. 
759,  19  L.  R.  A.  (N.  S.)  432,  Ann.  Cas.  13B.  Applied  in  Equitable  Trust  Co.  v.  Co- 
855,  for  liability  under  statute  similar  to  lumbia  Nat.  Bank,  145  S.  C.  91,  142  S.  E. 
new  Constitution.  811;  Grice  v.  Anderson,  109  S.  C.  388.  96 

Right  to  set  off  claim  against  corpora-  S.  E.  ?22. 
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§  7678.  Bond  of  treasurer. — The  treasurer  of  any  corporation  in  this  State 
shall  give  bond  in  such  sum  and  with  such  sureties  as  shall  be  required  by 
the  by-laws  for  the  faithful  discharge  of  his  duty. 

193 
1501. 

§  7679.  Stockholders'  meetings. — At  all  meetings  of  any  company,  absent 
stockholders  may  vote  by  proxy,  authorized  in  writing.  Every  company 
may  determine  by  its  by-laws  what  number  of  stocksolders  shall  attend, 
either  in  person  or  by  proxy,  the  form  of  such  proxy,  or  what  number  of 
shares  or  amount  of  interest  shall  be  represented  at  any  meeting  to  con- 
stitute a  quorum.  If  the  quorum  is  not  so  determined,  a  majority  in  in- 
terest of  the  stock  holders  shall  constitute  a  quorum. 

1932  Code,  §  7679;  Civ.  C.  '22,  §  4253;  Civ.  C.  '12,  §  2786;  Civ.  C.  '02,  §  1845;  R.  S. 
1502. 

Conveyance  by  stockholders  of  their  manage  and  operate  corporation  is  valid, 
interest  in  corporation  to  other  stock-  Bethea  v.  Allen,  178  S.  C.  9;  181  S.  E.  897. 
holders   in  trust   for   a   certain   time   to 

§  7680.  Cumulative  voting. — At  least  one  meeting  of  stockholders  of  all 
corporations  now  chartered,  or  hereafter  to  be  chartered  in  this  State  shall 
be  held  annually  in  this  State,  at  such  time  and  place,  and  upon  such 
notice  as  the  by-laws  may  provide.  At  all  stockholders'  meetings  each 
stockholder  shall  be  entitled  to  one  vote  for  each  share  of  stock  held 
or  owned,  and  shall  be  entitled  to  vote  in  person  or  by  proxy  for  directors, 
trustees  or  managers,  as  provided  in  section  11  or  article  IX  of  the  Consti- 
tution of  the  State  of  South  Carolina;  that  is  to  say,  that  in  the  election 
of  directors,  trustees  or  managers  of  each  and  every  such  corporation,  each 
stockholder  shall  be  allowed  to  cast  in  person  or  by  proxy,  as  many  votes 
as  the  number  of  shares  he  owns,  multiplied  by  the  number  of  directors, 
trustees  or  managers  to  be  elected;  the  same  to  be  cast  for  any  one  candi- 
date or  to  be  distributed  among  two  or  more  candidates. 

1932  Code,  §  7680;  Civ.  C.  '22,  §  4254;  Civ.  C.  '12,  §  2787;  Civ.  C.  '02,  §  1846;  1901 
(21)  811. 

See    Const.,    art.    9,    §    11,    and    notes         See  notes  under  section  7679. 
thereto. 

§  7681.  Certificates  of  stock. — The  shares  in  any  company  shall  be  number- 
ed, and  every  stockholder  shall  have  a  certificate  under  seal  of  the  cor- 
poration and  signed  by  the  secretary  or  treasurer  or  such  other  officer  or 
officers  of  the  said  corporation  as  may  be  provided  in  the  by-laws  of  the 
said  corporation,  certifying  his  property  in  such  shares  as  are  expressed  in 
the  certificate. 

1932  Code,  §  7681;  Civ.  C.  '22,  §  4255;  Civ.  C.  '12,  §  2788;  Civ.  C.  '02,  §  1847;  R.  S. 
1503;  1905  (24)  872;  1929  (36)  144. 

As  to  mandamus  to  compel  issuance  of  Am.  Rep.  354,  32  Am.  St.  Rep.  715,  67  L. 

stock,  see  State  v.  Cheraw,  etc.,  Ry.,  16  R.  A.  661;  State  Bank  v.  Cox  &  Co.,  11 

S.  C.  524,  528,  89  Am.  Dec.  741,  73  Am.  Rich.  Eq.  344,  78  Am.  Dec.  458,   88  Am. 

St.  Rep.  231,  133  Am.  St.  Rep.  728,  27  L.  Dec.  297;  State  v.  Mclver,  2  S.  C.  25,  37 

R.  A.  141,  Ann.  Cas.  12D,  672,  Ann.  Cas.  Am.   St.  Rep.   321,  98  Am.   St.   Rep.   872, 

17  B.  559,  29  A.  L.  R.  255.  136  Am.  St.  Rep.   1035.  58  L.  R.  A.   853, 

As    to    provisions    as    to    transfer,    see  27  L.  R.  A.   (N.  S.)  200,  48  L.  R.  A.   (N. 

Fraser  v.  City  Council,  11  S.  C.  486,  37  S.)  851,  Ann.  Cas.  12B,  420;  Chapman  v. 
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City  Council,  28  S.  C.  373,  6  S.  E.  158,  13  15  L.  R.  A.  643,  45  L.  R.  A.  (N.  S.)  1079, 
Am.  St.  Rep.  681,  30  Am.  St.  Rep.  403,      Ann.  Cas.  13E,  1174. 

§  7682.  Corporations  required  to  issue  new  certificates  of  stock. — When- 
ever a  stockholder  holding  one  or  more  shares  of  stock  in  any  corporation 
organized  under  any  special  act  or  the  general  laws  of  the  State,  shall  de- 
sire a  new  certificate  of  stock  in  the  place  of  his  original  certificate  of  stock 
which  shall  have  been  lost  or  destroyed,  he  shall  make  application  to  such 
corporation  for  the  issuing  of  such  new  certificate,  after  having  caused  to  be 
published  once  a  week  for  six  successive  weeks  in  a  newspaper  published 
in  the  county  where  such  corporation  has  its  principal  place  of  business,  a 
notice  that  such  stock  certificate  (designating  its  number)  has  been  lost  or 
destroyed,  and  that  application  will  be  made  to  such  corporation  for  a  new 
certificate  on  a  fixed  date. 
1932  Code,  §  7682;  Civ.  C.  '22,  §  4256;  Civ.  C.  '12,  §  2789;  1911  (27)  42. 

§  7683.     Only  bona  fide  owners  of  stock  to  have  new  certificates. — Any  one 

so  applying  shall  show  to  the  officers  of  such  corporation  by  affidavit  that 
he  is  the  bona  fide  owner  of  such  shares  of  stock,  and  that  the  original 
certificate  has  been  destroyed  or  lost,  and  has  not  been  disposed  of  by  him 
in  any  manner:  provided,  that  in  addition  to  the  requirement  herein  set 
forth  the  applicant  file  with  the  secretary  a  good  and  sufficient  bond,  for 
two  years,  in  the  amount  of  the  market  value  of  the  stock  so  lost  or  de- 
stroyed. At  the  expiration  of  two  years  the  said  lost  or  destroyed  stock 
shall  be  null  and  void  and  no  action  can  be  maintained  on  account  thereof. 
1932  Code,  §  7683;  Civ.  C.  '22,  §  4257;  Civ.  C.  '12,  §  2790;  1911  (27)  42;  1920  (31) 
876. 

§  7684.     Publication. — Such  publication  shall  be  notice  of  the  destruction 
and  cancellation  of  such  original  certificate,  and  it  shall  not  be  redeemable 
by  such  corporation  after  the  date  fixed  in  the  notice  for  the  application  to 
the  corporation  for  a  new  certificate. 
1932  Code,  §  7684;  Civ.  C.  '22,  §  4258;  Civ.  C.  '12,  §  2791;  1911  (27)  42. 

§  7685.  General  powers  of  private  corporations. — Every  private  corpora- 
tion, as  such,  has  power:  (1)  To  have  succession,  by  its  corporate  name,  for 
the  period  limited  in  its  charter;  and  when  no  period  is  limited,  in  per- 
petuity. (2)  To  sue  and  be  sued.  (3)  To  use  a  common  seal,  and  to  alter  the 
same  at  pleasure.  (4)  To  hold,  purchase,  lease,  mortgage,  or  otherwise  dis- 
pose of  and  convey,  such  real  and  personal  estate  as  is  limited  by  its  char- 
ter; and  if  not  so  limited,  such  an  amount  as  the  business  of  the  corporation 
requires.  (5)  To  appoint  such  subordinate  officers  and  agents  as  the  busi- 
ness of  the  corporation  requires,  prescribe  their  duties  and  fix  their  com- 
pensation. (6)  To  make  by-laws  not  inconsistent  with  any  existing  law,  for 
the  transfer  of  its  stock,  the  management  of  its  property  or  the  regulation 
of  its  affairs.  (7)  To  declare  and  create,  by  appropriate  by-laws,  a  lien  on 
the  stock  of  any  stockholder  in  such  corporation,  for  such  sum  as  the  stock- 
holder is  or  may  be  indebted  to  such  corporation  for  his  subscription  to 
stock  therein. 

1932  Code,  §  7685;  Civ.  C.  '22,  §  4259;  Civ.  C.  '12,  §  2792;  Civ.  C.  '02,  §  1848;  R.  S. 
1504. 
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Seal. — A  deed  should  be  under  its  seal.  A.   360. 

Bank  v.  Rose,   1   Strob.  Eq.  257,  85  Am.  Estoppel. — As   to   estoppel   to   question 

Dec.  468,  58  L.  R.  A.  794,  Ann.  Cas.  14A,  sale  of  stock,  see  Graham  v.  Burgiss,  78 

731.  A  simple  contract  may  properly  be  S.  C.  404,  405,  59  S.   E.   29,   43   L.   R.   A. 

so,  as  well  as  a  specialty.  Central  Nat.  (N.  S.)  368,  51  L.  R.  A.  (N.  S.)  737. 

Bank  v.  Charlotte,  Columbia,  etc.,  R.  Co.,  See  generally.  South  Carolina  R.  Co.  v. 

5  S.  C.   156,  22  Am.  Rep.   12,  50  Am.  St.  Blake,  9  Rich.  228,  42  Am.  St.  Rep.  408, 

Rep.   156,  35  L.  R.  A.  607.  But  a  confes-  88  Am.  St.  Rep.  940,  36  L.  R.  A.  513.  11 

sion  of  judgment  need  not  be.  Thew  v.  L.  R.  A.  (N.  S.)  945,  22  L.  R.  A.   (N.  S.) 

Porcelain  Mfg.  Co.,  5  S.  C.  415,  14  L.  R.  8,  18,  28,  57,  82,  120. 

§  7686.     Quorum. — When  the  corporate  powers  are  directed  to  be  exercised 
by  any  particular  body  or  number  of  persons,  a  majority  of  such  body  or 
persons,  unless  it  is  otherwise  provided,  form  a  board  for  the  exercise  of 
such  powers. 
1932  Code,  §  7686;  Civ.  C.  '22,  §  4260;  Civ.  C.  '12,  §  2793;  Civ.  C.  '02,  §  1849. 

§  7687.  Organize  in  two  years. — If  any  private  corporation  hereafter  cre- 
ated by  the  General  Assembly,  incorporated  under  any  law,  does  not  or- 
ganize and  commence  the  transaction  of  its  business  within  two  years  from 
the  date  of  its  incorporation  or  the  date  of  the  commission  appointing  the 
board  of  cornorators,  its  corporate  powers  shall  cease. 

1932  Code,  §  7687;  Civ.  C.  '22,  §  4261;  Civ.  C.  '12,  §  2794;  Civ.  C.  '02,  §  1850;  1896 
(22)  101. 

This  section  does  not  apply  to  a  corpo-      State.    Francis   Marion   Hotel   v.    Chicco, 
ration  created  by  the   Secretary  of  the      131  S.  C.  344,  127  S.  E.  436. 

§  7688.     Certain  corporations  may  increase  capital  stock — manner — fees. — 

Any  corporation  heretofore  or  hereafter  created  or  organized  under  any 
general  or  special  act  of  the  Legislature  of  this  State,  except  railroad,  rail- 
way, tramway,  turnpike  and  canal  corporations,  may  at  any  time,  and  from 
time  to  time,  increase  or  decrease  its  capital  stock,  as  herein  after  provided. 
The  capital  stock  of  any  such  corporations  as  aforesaid  may  be  increased 
a^  follows:  whenever  by  resolution  of  the  board  of  directors  an  increase  of 
the  capital  stock  of  the  corporation  is  determined  upon,  a  meeting  of  the 
stockholders  shall  be  called  to  consider  such  resolution,  by  a  notice  publish- 
ed at  least  once  a  week  for  four  successive  weeks  previous  to  the  date  fixed 
in  such  notice  for  meeting,  in  some  newspaper  published  in  the  county 
where  the  corporation  has  its  principal  place  of  business,  which  notice  shall 
state  the  time  and  place  of  meeting,  the  purpose  for  which  it  is  called,  and 
the  maximum  amount  to  which  it  is  proposed  the  capital  stock  shall  be  in- 
creased. The  vote  of  two-thirds  of  the  stock  of  the  corporation  shall  be 
necessary  to  make  an  increase,  which  increase  mav  be  so  made  to  any 
amount,  not  exceeding  the  maximum  amount  stated  in  the  said  notice  of 
the  meeting  of  stockholders.  The  board  of  directors  shall  certify  the  reso- 
lution of  the  stockholders  to  the  secretary  of  state,  and  that  all  the  require- 
ments of  this  section  as  to  such  increase  of  capital  stock  have  been  com- 
plied with.  In  case  the  corporation  so  increasing  its  capital  stock  is  incor- 
porated under  a  general  law,  the  board  of  directors  shall  likewise  return 
to  the  secretary  of  state  the  original  charter  or  certificate  of  incorporation 
for  the  endorsement  herein  mentioned.  The  secretary  of  state  shall  there- 
upon record  the  said  certificate  of  the  board  of  directors,  and  shall  like- 
wise endorse  upon  the  charter  or  certificate  of  incorporation  a  certificate  of 
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the  increase  of  the  capital  stock,  and  shall  forthwith  return  the  charter  or 
certificate  of  incorporation  with  such  endorsement  thereon  to  the  board  of 
directors;  and  in  cases  where  the  law  under  which  such  corporation  is  cre- 
ated or  organized,  requires  the  charter  or  certificate  of  incorporation  to  be 
recorded  in  the  office  of  the  register  of  mesne  conveyance  or  clerk  of  court, 
the  certificate  of  such  increase  of  the  capital  stock,  endorsed  by  the  secre- 
tary on  the  charter  or  certificate  of  incorporation,  as  hereinbefore  required, 
shall  be  recorded  across  the  face  of  the  record  of  the  charter  or  certificate 
of  the  incorporation  in  the  office  of  the  register  of  mesne  conveyances  or 
clerk  of  court,  where  the  charter  or  certificate  of  the  incorporation  is  re- 
quired to  be  recorded,  and  the  increase  of  the  capital  stock  of  such  cor- 
poration shall  be  authorized  when  the  certificate  is  lodged  for  record  in  said 
office.  But  in  cases  where  the  corporation  has  been  created  or  organized 
under  a  special  act  of  the  Legislature,  or  where  such  corporation  has  been 
created  or  organized  under  a  general  law  and  its  charter  has  been  amend- 
ed by  a  special  act,  the  secretary  of  state,  upon  receipt  of  the  certificate 
of  the  board  of  directors,  of  the  resolution  of  the  stockholders  aforesaid, 
and  that  all  the  requirements  of  this  section  have  been  complied  with 
as  aforesaid,  shall  forthwith  issue  to  said  corporation  a  certificate  of  the 
increase  of  the  capital  stock,  which  certificate  shall  be  recorded  in  the 
office  of  the  register  of  mesne  conveyances  or  of  the  clerk  of  the  court  of 
the  county  in  which  said  corporation  has  its  principal  place  of  business; 
and  the  increase  of  the  capital  stock  of  such  corporation  shall  be  authorized 
when  such  certificate  is  lodged  for  record  in  said  office.  In  cases  where  the 
capital  stock  is  increased  as  by  this  section  provided,  the  stockholder  or 
stockholders  thereof  registered  on  the  books  of  said  corporation  at  the  time 
when  such  increase  of  stock  shall  be  authorized,  shall  have  the  preference 
of  taking  such  increase  of  stock  in  proportion  to  the  amount  of  the  stock 
he,  she  or  they  may  then  own;  but  if  such  stockholder  or  stockholders  shall 
not  avail  himself,  herself  or  themselves  of  such  privilege  within  ten  days 
after  the  lodgment  for  record  of  such  certificate  of  increase  of  the  capital 
stock,  the  board  of  directors  may  dispose  of  the  said  increased  capital 
stock  as  they  may  deem  best  at  its  market  value  in  money  or  property. 

The  said  corporation  so  increasing  its  capital  stock  shall  pay  to  the  sec- 
retary of  state  the  fees  required  by  section  7738,  which  fees  shall  accom- 
pany the  certificate  of  the  board  of  directors. 

1932  Code.  §  7688:  Civ.  C.  '22,  §  4262;  Civ.  C.  '12,  §  2795;  Civ.  C.  '02.  §  1851;  1899 
(22)  54;  1903  (24)  72;  1904  (24)  436. 

Effect  of   failure  to  comply   with   sec-  L.  R.  A.  (N.  S.)  670. 

tion. — Failure    to    comply    with    require-  Fees. — As  to  fees  for  increase  of  capi- 

ments  of  this  section  in  filing  resolution  t°l  stock,  see  Pacolet  Mfg.  Co.  v.  Gantt, 

with  Secretary  of  State  is  a  mere  irregu-  68  S.  C.   199,  46  S.  E.   1005. 

larity,  which  does  not  invalidate  the  in-  See  generally.  State  v.  Bank,  Dud.   L. 

creased  issue.  Man  v.  Boykin.  79  S.  C.  1,  187. 
4.  60  S.  E.   17,   128  Am.  St.  Rep.   830,  46 

§  7689.     Decrease   of    capital   stock   —   transfer    of    excess    to    surplus.    — 

(a)  When,  in  the  judgment  of  the  board  of  directors  of  any  corporation 
mentioned  in  section  7688,  the  actual  capital  stock  of  such  corporation  has 
from  any  cause  been  impaired  and  is  less  than  the  par  value  of  the  shares 
representing  the  same,  in  such  cases  the  nominal  capital  may  be  reduced  to 
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what,  in  the  judgment  of  the  board  of  directors,  is  the  actual  value  of  the 
stock  of  the  corporation.    When  the  capital  is  thus  reduced,  the  outstand- 
ing certificates  shall  be  called  in,  and  certificates  of  the  reduced  capital  ap- 
portioned among  the  stockholders  according  to  their  respective  holdings: 
provided,  however,  that  such  reduction  shall  in  no  way  impair  the  liability 
of  the  stockholders  to  creditors  upon  claims  against  the  corporation  exist- 
ing at  the  time  of  such  reduction,    (b)  When  a  corporation  owing  no  debts 
desires  to  reduce  its  capital  to  a  given  amount,  and  to  distribute  among  its 
stockholders  its  capital  in  excess  of  such  amount  in  such  case  the  outstand- 
ing certificates  shall  be  called  in,  and  the  surplus  capital  and  certificates 
for  the  reduced  stock  shall  be  apportioned  among  the  stockholders  accord- 
ing to  their  respective  holdings,    (c)  When  a  corporation  desires  to  reduce 
its  capital  stock  to  a  given  amount  and  to  transfer  and  apply  to  its  surplus 
its  capital  in  excess  of  such  amount  in  such  case  the  outstanding  certifi- 
cates shall  be  called  in  and  certificates  for  the  reduced  stock  shall  be  ap- 
portioned among  the  stockholders  according  to  their  respective  holdings 
and  the  excess  of  the  former  capital  stock,  over  and  above  that  amount  to 
which  the  capital  stock  shall  have  been  reduced  shall  be  transferred  and 
applied  to  the  surplus  of  the  corporation:  provided,  however,  that  such  re- 
duction shall  in  no  way  impair  any  liability  of  the  stockholders  to  cred- 
itors upon  claims  against  the  corporation,  which  liability  may  have  existed 
at  the  time  of  such  reduction,     (d)  The  following  provisions  shall  govern 
a  reduction  of  capital  in  any  of  the  cases  mentioned:  should  any  stock- 
holder or  stockholders  fail  to  surrender  his,  her  or  their  certificate  or  cer- 
tificates for  conversion  into  certificates  of  the  reduced  stock,  such  certifi- 
cate or  certificates  shall  after  such  reduction  represent  only  the  amount  of 
stock  in  the  reduced  capital  to  which  the  holder  or  holders  would  be  en- 
titled.   Should  the  interest  of  any  stockholder  require  the  issue  of  a  frac- 
tional part  of  a  share,  such  fractional  part  of  a  share  may  be  embodied  in  a 
certificate  for  one  or  more  full  shares,  or,  when  necessary,  a  separate  cer- 
tificate issued  therefor.    Whenever,  by  resolution  of  the  board  of  directors, 
a  reduction  of  capital  stock  is  determined  upon,  a  meeting  of  the  stockhold- 
ers shall  be  called  to  consider  such  resolution  by  a  notice  published  at  least 
once  a  week  for  four  successive  weeks  previous  to  the  date  fixed  in  such 
notice  for  such  meeting,  in  some  newspaper  published  in  the  county  where 
the  corporation  has  its  principal  place  of  business,  which  notice  shall  state 
the  time  and  place  of  meeting,  the  purpose  for  which  it  is  called,  and  the 
minimum  amount  to  which  it  is  proposed  that  the  capital  shall  be  reduced. 
The  vote  of  two-thirds  of  the  stock  shall  be  necessary  to  make  a  reduction, 
which  reduction  may  be  made  to  any  amount,  not  less  than  the  amount 
stated  in  the  said  notice  of  the  meeting  of  stockholders.    The  board  of  di- 
rectors shall  certify  the  resolution  of  the  stockholders  to  the  secretary  of 
state,  and  that  all  the  requirements  of  this  article  in  relation  to  such  de- 
crease of  capital  stock  have  been  complied  with;  and  where  capital  is  to  be 
distributed  among  the  stockholders  as  distinguished  from  being  transferred 
and  applied  to  the  surplus  of  the  corporation  shall  further  certify  that  the 
corporation  owes  no  debts.    In  case  the  corporation  so  decreasing  its  cap- 
ital stock  is  incorporated  under  a  general  law,  the  board  of  directors  shall 
likewise  return  to  the  secretary  of  state  the  original  charter  or  certificate 
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of  incorporation  for  the  endorsement  herein  mentioned;  the  secretary  of 
state  shall  thereupon  record  the  said  certificates  of  the  board  of  directors, 
and  shall  likewise  endorse  upon  the  charter  or  certificate  of  incorporation 
a  certificate  of  the  decrease  or  reduction  of  capital  stock,  and  shall  forth 
with  return  the  charter  or  certificate  of  incorporation,  with  such  endorse- 
ment thereon,  to  the  board  of  directors;  and  in  cases  where  the  law  under 
which  such  corporation  is  created  or  organied  requires  the  charter  or  cer- 
tificate of  incorporation  to  be  recorded  in  the  office  of  the  register  of  mesne 
conveyances  or  clerk  of  court,  the  certificate  of  such  decrease  or  reduction 
of  capital  stock,  endorsed  by  the  secretary  of  state  on  the  charter  or  certif- 
icate of  incorporation  as  hereinbefore  required,  shall  be  recorded  across 
the  face  of  the  record  of  the  charter  or  certificate  of  incorporation  in  the 
office  of  the  register  of  mesne  conveyances  or  clerk  of  court,  where  the 
charter  or  certificate  of  incorporation  is  required  to  be  recorded;  and  such 
decrease  or  reduction  of  capital  stock  shall  be  authorized  when  the  certif- 
icate is  lodged  for  record  in  said  office.  But  in  cases  where  the  corporation 
has  been  created  or  organized  under  a  general  law,  and  its  charter  has 
been  amended  by  a  special  act,  the  secretary  of  state,  upon  the  receipt  of 
the  certificate  of  the  board  of  directors  of  the  resolution  of  the  stockhold- 
ers aforesaid,  and  that  the  requirements  of  this  article  have  been  complied 
with  in  relation  to  such  decrease  or  reduction  of  capital  stock,  shall  forth- 
with issue  to  said  corporation  a  certificate  of  such  decrease  or  reduction 
of  capital  stock,  which  certificate  shall  be  recorded  in  the  office  of  the  reg- 
ister of  mesne  conveyances  or  the  clerk  of  the  court  of  the  county  in  which 
said  corporation  has  its  principal  place  of  business;  and  the  said  decrease 
or  reduction  of  capital  stock  shall  be  authorized  when  such  certificate  is 
lodged  for  record  in  said  office.  For  the  services  required  of  him  by  this 
section  of  this  article  there  shall  be  paid  to  the  secretary  of  state  a  fee  of 
five  ($5.00)  dollars,  which  shall  accampany  the  certificate  of  the  board  of 
directors:  provided,  however,  that  in  cases  where  at  the  time  of  the  original 
authorization  of  preferred  stock,  one  of  the  attaching  conditions  provides 
for  its  payment  and  retirement  thereafter,  such  condition  shall  be  valid  and 
such  stock  may  thus  be  paid  and  retired  and  the  capital  stock  thus  decreas- 
ed, anything  to  the  contrary  herein  notwithstanding. 

1932  Code,  §  7689;  Civ.  C.  '22,  §  4263;  Civ.  C.  '12,  §  2796;  Civ.  C.  '02,  §  1852;  1899 
(22)  54;  1917  (30)  331;  1929  (36)  79. 

§  7689-1.  Fraudulent  misrepresentation  by  directors. — Any  director  who 
shall  knowingly  and  wilfully  make,  or  cause  to  be  made,  any  fraudulent 
misrepresentation  in  any  certificate  required  by  sections  7688  and  7689,  as 
to  the  increase  and  decrease  of  capital  stock,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
more  than  two  thousand  dollars,  or  by  imprisonment  for  not  more  than 
two  years,  or  both,  in  the  discretion  of  the  court. 
1932  Code,  §  1358;  Cr.  C.  '22,  §  255;  Cr.  C.  '12,  §  280;  Cr.  C.  '02,  §  208;  1899  (23)  58. 

§  7690.  Fees  to  be  paid  into  state  treasury. — All  fees  received  by  the  sec- 
retary of  state  under  sections  7688  and  7689  shall  be  turned  over  by  him 
to  the  state  treasurer. 
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1932  Code,  §  7690;  Civ.  C.  '22,  §  4264;  Civ.  C.  '12,  §  2797;  Civ.  C.  '02,  §  1853;  1899 
(22)  54;  1930  (36)  1361. 

§  7691.  Publication  of  certificates  granted  by  secretary  of  state — reports 
to  General  Assembly. — The  secretary  of  state  shall  annually  prepare,  cause 
to  be  printed,  and  submit  to  the  General  Assembly,  a  true  abstract  of  all 
certificates  for  the  increase  or  decrease  of  the  capital  stock  of  corpora- 
tion issued  by  him  under  the  provisions  of  this  article;  said  abstract  shall 
contain,  under  proper  headings,  the  corporate  name  of  the  corporation,  the 
date  of  its  charter,  its  location,  original  amount  of  its  capital  stock,  and 
such  increase  or  decrease  thereof,  together  with  such  remarks  as  he  may 
deem  necessary;  said  abstract  shall  be  published  as  an  appendix  to  the  Acts 
and  Joint  Resolutions  of  the  session  of  the  Legislature  to  which  such  ab- 
stract is  submitted;  and  the  names  of  all  corporations  therein  contained, 
stating  whether  the  capital  stock  has  been  increased  or  decreased,  shall 
be  included  in  the  index  of  said  Acts  and  Joint  Resolutions. 

1932  Code,  §  7691;  Civ.  C.  '22,  §  4265;  Civ.  C.  '12,  §  2798;  Civ.  C.  '02,  §  1854;  1899 
(22)  54. 

§  7692.  Payments  for  stock  must  be  bona  fide. — Neither  stock  nor  bonds 
shall  be  issued  by  any  corporation  except  for  money  paid,  property  deliv- 
ered, or  labor  done;  and  all  fictitious  increase  of  stock  or  indebtedness  shall 
be  void. 

1932  Code,  §  7692;  Civ.  C.  '22,  §  4266;  Civ.  C.  '12,  §  2799;  Civ.  C.  '02,  §  1855;  1899 

(22)  54. 

See  South  Carolina  Const.,  art.  9,  §  10,  subscriber    to    rescind    his    subscription, 

and  note  thereto.  Steele  v.  Singletary,   120  S.  C.   132,   110 

Effect  of  false  statements.  —  False  S.  E.  833. 
statements  by  an  authorized  agent  of  a  A  false  statement  by  the  agent  of  a 
corporation  in  procuring  a  subscription  corporation  in  procuring  a  subscription 
for  capital  stock  that  all  the  stock  there-  for  its  stock  that  all  stock  issued  was 
tofore  issued  and  that  which  would  be  paid  for  in  cash  or  in  services  or  prop- 
issued  in  the  future  would  be  paid  for  erty  at  actual  value,  as  required  by  this 
at  par  by  money  or  services  as  required  section,  was  a  misrepresentation  as  to 
by  this  section,  and  that  the  corporation  a  material  fact  which  precludes  recovery 
was  at  that  time  engaged  in  manufac-  by  the  corporation  upon  the  note  given 
turing  its  product,  are  material  misrep-  for  the  stock.  Steele  v.  Coleman,  120  S. 
resentations   of   facts   which   entitle   the  C.  158,  110  S.  E.  836. 

§  7693.  Preferred  stock. — Any  corporation  heretofore  or  hereafter  created 
or  organized  under  any  general  or  special  act  of  the  General  Assembly, 
may  at  any  time  and  from  time  to  time  issue  stock  with  preferences,  condi- 
tions and  liabilities  as  herein  provided. 

1932  Code,  §  7693;  Civ.  C.  '22,  §  4267;  Civ.  C.  '12,  §  2800;  Civ.  C.  '02,  §  1856;  1901 

(23)  712. 

§  7694.  Stock  —  meeting  attach  conditions,  etc.  —  exchange.  —  When  the 
board  of  directors  or  managers  of  any  corporation  as  aforesaid  deem  it 
advisable  to  attach  conditions,  preferences  or  liabilities  to  stock  issued  or 
to  be  issued,  they  shall  give  four  weeks'  notice  of  a  stockholders  meeting 
to  consider  the  authorization  of  such  preference  or  preferences,  liabilities 
or  conditions.  The  said  notice  shall  contain  the  number  of  shares  and  aggre- 
gate amount  that  it  is  proposed  to  issue  and  the  preferences  that  shall  be 
given  to,  the  conditions  attached  to,  and  the  liabilities  imposed  upon  the 
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stock  proposed  to  be  issued,  which  said  preferences  so  to  be  considered 
may  include  a  right  of  exchange  of  shares  of  such  preferred  stock  of 
authorized  but  unissued  shares  of  common  stock  of  such  corporation. 

1932  Code,  §  7694:  Civ.  C.  '22,  §  4268;  Civ.  C.  '12,  §  2801;  Civ.  C.  '02,  §  1857;  1901 
(23)  712;  1942  (42)  1448. 

Statutory    power    of    holders    of    two-  224;  185  S.  E.  305. 

thirds  of  any  class  of  corporation  stock  Conditions  and  provisions  in  preferred 

to    attach    thereto    additional   conditions  stock  certificates  can  never  be  contract 

or  penalties,   not   contemplated   at   time  immune   to    change   by   valid    corporate 

of   its   issuance,   cannot   be   abdicated   or  action.  King  v.  Ligon,  180  S.  C.  224,  185 

bargained  away,  and  is  coextensive  with  S.   E.  305. 
corporation's  life.  King  v.  Ligon,  180  S.  C. 

§  7S95.  Vote  on  question  of  preference,  etc. — If  two-thirds  of  the  stock 
in  value  of  the  said  company  be  present  by  proxy  or  otherwise  at  said 
meeting  and  shall  vote  in  favor  of  said  preferences,  conditions  or  liabilities, 
then  the  said  preferences,  conditions  and  liabilities  shall  be  deemed  a 
binding  contract  entered  into  by  the  aforesaid  company  when  the  stock 
shall  have  been  issued  and  signed  by  the  president  and  attested  by  the 
secretary,  or  signed  and  attested  by  such  other  officer  or  officers  of  the 
said  corporation  as  may  be  provided  in  the  by-laws  of  the  said  corporation. 
1932  Code.  §  7695;  Civ.C.  '22,  §  4269;  Civ.  C.  '12,  §  2802;  Civ.  C.  '02,  §  1858;  1901 
(23)  712;  1929  (36)  144. 

§  7696.  Notice  dispensed  with  at  organization  of  company. — At  the  organi- 
zation of  any  company  the  aforesaid  four  weeks'  notice  shall  not  be  neces- 
sary or  required:  provided,  the  subscription  list  shall  state  the  amount  of 
the  preferred  stock  that  it  is  proposed  to  issue  at  said  organization,  and  two- 
thirds  of  the  stock  in  value  that  has  been  subscribed  shall  be  present  and 
vote  to  authorize  the  issue  of  preferred  stock  as  aforesaid. 

1932  Code.  §  7696;  Civ.  C.  '22,  5  4270;  Civ.  C.  '12,  §  2803;  Civ.  C.  '02,  §  1859;  1901 
(23)  712. 

§  7697.  Two-thirds  vote  necessary  to  attach  conditions  to  stock. — To  im- 
pose any  conditions  or  to  attach  any  penalties  to  a  portion  only  of  the  stock 
of  a  corporation  that  was  not  contemplated  or  provided  at  the  time  said 
stock  was  issued,  it  shall  be  necessary  that  two-thirds  of  the  stock  so 
affected  vote  therefor  after  notice  as  aforesaid. 

1932  Code,  §  7697:  Civ.  C.  '22,  §  4271;  Civ.  C.  '12,  §  2804;  Civ.  C.  '02,  §  1860;  1901 
(23)  712. 

The    proivsions    hereof    impliedly    in-      ers'  written  demand.  King  v.  Ligon,  180 
corporated    in    preferred    stock    certifi-      S.  C.   224;  185  S.  E.  305. 
cates  payable  in  ten  years  on  stockhold-         See  notes  under  §  7694. 

§  7697-1.  Exchange  stock  of  one  class  for  stock  of  another  class — disposi- 
tion.— (a)  Whenever  a  corporation  heretofore  or  hereafter  organized  under 
the  laws  of  the  State  of  South  Carolina  is  authorized  to  issue  two  or  more 
classes  of  stock,  it  may  lawfully  exchange  stock  of  one  class  in  said  corpora- 
tion for  stock  of  another  class  in  said  corporation,  provided,  all  the  holders 
of  stock  to  be  exchanged  are  given  the  same  right  and  opportunity  to  make 
the  exchange  and  at  the  same  rate. 

(b)  Whenever  the  board  of  directors  or  managers  of  any  such  corpora- 
tion as  aforesaid  deem  it  advisable  to  offer  to  the  stockholders  of  said  cor- 
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poration  any  such  exchange  as  referred  to  in  subsection  (a)  hereof  they 
shall  give  four  (4)  weeks'  notice  of  a  stockholders  meeting  to  consider  the 
authorization  of  any  such  exchange.  The  said  notice  shall  contain  the  terms 
and  conditions  upon  which  such  exchange  shall  be  offered.  If  two-thirds 
of  the  issued  and  outstanding  stock  in  value  of  said  corporation  be  present 
by  proxy  or  otherwise  at  said  meeting,  and  shall  vote  in  favor  of  offering 
such  exchange  to  stockholders,  then  the  directors  shall  proceed  to  offer 
such  exchange  to  the  stockholders  in  such  manner  as  that  all  stockholders 
of  the  class  to  be  exchanged  are  given  an  equal  right  and  opportunity  to 
make  the  exchange  in  proportion  to  the  amount  of  their  stock  holdings. 
Provided,  however,  that  no  stockholder  shall  be  required  thereby  to  ac- 
cept said  offer  of  exchange. 

The  stock  so  received  by  the  corporation  under  the  provisions  of  this 
section  may  be  held  or  disposed  of  by  it  as  treasury  stock. 

1941  (42)  312. 

§  7698.  Stock  in  manufacturing  company  realty — transfer — distribution 
in  cases  of  intestacy. — Stocks  representing  shares  in  manufacturing  corpor- 
ations chartered  under  the  laws  of  this  State  shall  be  deemed,  and  are  here- 
by declared  to  be,  realty,  but  the  stock  representing  such  shares  may  be 
transferred  from  one  person  to  another,  for  any  purpose  whatsoever,  by 
the  same  means  as  are  or  may  be  allowed  by  law  for  the  transfer  of  shares 
in  other  corporations:  provided,  that  same  shall  not  be  subject  to  any  claim 
of  dower,  shall  be  subject  to  debts  in  execution,  or  upon  attachment  as 
shares  of  stock  in  other  corporations  and  to  the  laws  of  distribution  of 
deceased  intestate's  estate,  as  if  the  same  were  personal  property: 
provided,  further,  that  such  stocks  shall  be  exempt,  in  the  hands  of  the 
holder,  from  taxation  when  the  corporation  is  taxed  on  the  value  of  said 
stocks. 

1932  Code,  §  7698;  Civ.  C.  '22,  §  4272;  Civ.  C.  '12,  §  2805;  Civ.  C.  '02,  §  1861;  1901 
(23)  712. 

§  7699.     Claims  against  corporations  to  bear  interest  after  thirty  days. — 

Any  and  all  claims  whatever  against  any  and  all  corporations  whatsoever 
shall  bear  legal  interest  from  the  expiration  of  thirty  days  after  the  day  on 
which  such  claims  may  be  due  and  payable,  unless  intrest  runs  by  agree- 
ment or  contract  from  any  earlier  day,  in  which  case  the  claim  or  claims 
shall  bear  interest  from  such  earlier  day;  and  further,  unless  a  rate  of  in- 
terest (not  usurious)  different  from  the  legal  rate  be  agreed  upon  or  con- 
tracted for,  in  which  case  the  claim  or  claims  shall  bear  the  rate  of  inter- 
est agreed  upon  or  contracted  for. 

1932  Code,  §  7699;  Civ.  C.  '22,  §  4273;  Civ.  C.  '12,  §  2806;  Civ.  C.  '02,  §  1862;  1898 
(22)  771. 

Proof  of  amount  due  and  payable.  —  ing   for  value  of  cotton  placed   in   trust 

This  section  cannot  avail  where  the  proof  with  defendants,  if  entitled  to  recover, 

fails    to    establish    any    definite    amount  were  entitled  to  interest.  Linder  v.  Cow- 

"due    and    payable"    for    more    than    30  pens  Cotton  Oil  Co.,   146   S.   C.   355,   144 

days.   Drummond   v.   Dobson,    18  F.    (2d)  S.  E.  73. 

971,   974.  Liquidated  claims  draw   interest. — See 

Interest  on  value  of  cotton  placed   in  generally,   Leaphart   v.    National    Surety 

trust.— Under  this  section  plaintiffs  su-  Co.,  167  S.  C.  327,  166  S.  E.  415. 
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§  7700.     All  debts  due  for  work  in  this  State  payable  in  this  State.— All 

debts  due  and  to  become  due  by  all  corporations  doing  business  in  this 
State,  to  employees  who  reside  in  this  State  for  labor  or  services  rendered 
to  such  corporations  within  the  limits  of  this  State,  shall  be  deemed  or 
held  to  be  due  and  payable  within  this  State. 
1932  Code,  §  7700;  Civ.  C.  '22,  §  4274;  Civ.  C.  '12,  §  2807;  1905  (24)  962. 

§  7701.  Receipt  of  relief  fund  no  bar  to  action  for  damages. — When  any 
corporation,  firm  or  individual  runs  or  operates  what  is  usually  called  a 
relief  department  for  its  employees,  the  members  of  which  are  required  or 
permitted  to  pay  dues,  fees,  money  or  other  compensation,  by  whatever 
name  called,  to  be  entitled  to  the  benefit  thereof,  upon  the  death  or  injury 
of  the  employee,  a  member  of  such  relief  department,  such  corporation, 
firm  or  individual,  so  running  or  operating  the  same  is  required  to  pay  to 
the  person  entitled  to  the  same  the  amount  it  was  agreed  the  employee,  his 
heirs  or  other  beneficiary  under  such  contract  should  receive  from  such 
relief  department;  the  acceptance  of  which  amount  shall  not  operate  to 
estop,  or  in  any  way  bar  the  right  of  such  employee  or  his  personal  repre- 
sentative from  recovering  damages  of  such  corporation,  firm  or  individual, 
for  personal  injury  or  death  caused  by  negligence  of  such  corporation,  firm 
or  individual,  their  servants  or  agents,  as  are  now  provided  by  law,  and 
any  contract  or  agreement  to  the  contrary,  or  any  receipt  or  release  given 
in  consideration  of  the  payment  of  such  sum,  is  and  shall  be  null  and  void. 
1932  Code,  §  7701;  Civ.  C.  '22,  §  4275;  Civ.  C.  '12,  §  2808;  1905  (24)  962. 

Constitutionality. — It    seems    that    this  damages  against  the  corporation.  Atlan- 

section  is  unconstitutional  as  unreason-  tic,  etc.,  R.  Co.  v.  Dunning,   166  F.  850. 

ably  abridging  right  to  contract.  Sturgiss  As  to  release  constituting  a  bar  to  a 

v.  Atlantic,  etc.,  R.  Co.,  80  S.  C.  167,  60  suit  on  the  relief  contract,  see  Starr  v. 

S.   E.   939,  61   S.   E.   261,   Ann.   Cas.    12A,  Atlantic,  etc.,  R.  Co.,  107  S.  C.  528,  93  S. 

1153,  12  A.  L.  R.  488.  But  see.  as  to  con-  E.    176. 

stitutionality  of  the  section,  Keels  v.  At-  Applied  in  Beylot  v.  Atlantic,  etc.,  R. 

lantic,  etc.,  R.  Co.,  104  S.  C.  497,  89  S.  Co.,  95  S.  C.  210,  78  S.  E.  871,  48  L.  R. 

E.   388.  A.    (N.   S.)   447,   12   A.   L.   R.   488;   Miller 

Effect  of  acceptance  of  benefits.  —  Ac-  v.  Atlantic,  etc.,  R.  Co.,  90  S.  C.  249,  73 

ceptance  of  benefits  from  a  relief  associ-  S.  E.  71,  48  L.  R.  A.  (N.  S.)  445,  12  A. 

ation  was  held  to  be  a  bar  to  action  for  L.  R.  488. 

§  7702.  Corporations  may  recover  debts  from  their  members. — All  bodies 
corporate,  in  any  court  in  this  State,  may  sue  for,  recover  and  receive  from 
their  respective  members  all  arrears  or  other  debts,  dues  and  demands 
which  now  are  or  hereafter  may  be  owing  to  them,  in  the  like  mode,  man- 
ner and  form  as  they  might  sue  for,  recover  and  receive  the  same  from  any 
indifferent  person  who  might  not  be  one  of  their  body;  any  law,  usage  or 
custom  to  the  contrary  thereof  in  any  wise  notwithstanding. 

1932  Code,  §  7702;  Civ.  C.  '22,  §  4276;  Civ.  C.  '12,  §  2809;  Civ.  C.  '02,  §  1863;  G.  S. 
1577;  R.  S.  1512;  1792  (8)  175. 

§  7703.     Not  to  issue  bills  of  credit  as  a  circulating  medium — penalty. — No 

body  politic  or  corporate  within  this  State  shall  be  allowed  to  issue  any  bills 
of  credit  in  the  nature  of  a  circulating  medium,  or  other  than  such  as  an- 
swer the  purpose  of  contracts,  under  the  penalty  of  ten  dollars  for  each 
and  every  dollar  issued;  but  this  clause  shall  not  be  so  construed  as  to  af- 
fect the  chartered  rights  of  any  banking  institution  within  this  State  in- 
corporated by  an  act  of  the  Legislature. 
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1932  Code,  §  7703;  Civ.  C.  '22,  §  4277;  Civ.  C.  '12,  §  2810;  Civ.  C.  '02,  §  1864;  G.  S. 
lc.78;  R.  S.  1513;  1814  (8)  33. 

§  7704.  Forfeiture  of  charter  for  failure  to  pay  taxes — duty  of  tax  com- 
mission— relief  of  forfeiture — fees. — Whenever  any  corporation  chartered 
under  the  laws  of  this  State  shall  after  six  months  after  the  time  required 
and  permitted  by  law,  with  or  without  penalty  as  now  required  by  law,  re- 
fuse, neglect,  or  omit  to  pay  its  capital  stock  or  license  taxes  or  to  make  its 
return  as  required  by  law,  the  charter  of  such  corporation,  with  all  the 
rights,  privileges  and  franchises  thereunder  shall  become  and  be  deemed 
forfehed,  and  the  corporate  existence  of  such  corporation  shall  be  annulled. 
In  every  such  case  it  shall  be  the  duty  of  the  South  Carolina  tax  commis- 
sion, and  the  said  commission  is  hereby  required  to  report  such  refusal, 
neglect  or  omission  to  the  secretary  of  state,  and  immediately  upon  re- 
ceipt of  such  report,  the  secretary  of  state  shall,  without  fee,  after  thirty 
days'  written  notice  by  registered  mail  to  said  corporation  proceed  to  can- 
cel die  charter  or  certificate  of  incorporation  and  shall  make  a  note  of  such 
cancellation  on  the  charter  or  certificate  of  incorporation  and  in  the  index 
thereof.  Any  corporations  whose  charters  are  cancelled  by  reason  of  the 
provisions  of  this  section  shall  be  continued  bodies  corporate  for  the  pur- 
pose of  prosecuting  and  defending  suits  by  or  against  them,  and  of  en- 
abling them  to  settle  and  close  their  affairs,  to  dispose  of  and  convey  their 
property  and  to  divide  their  capital,  but  not  for  the  purpose  of  continuing 
the  business  for  which  they  were  established:  provided,  that  a  notice  shall 
be  mailed  to  the  corporation  upon  entering  the  cancellation  of  record, 
notifying  the  corporation  that  the  charter  has  been  cancelled  and  if  such 
corporation  shall  within  sixty  (60)  days  after  the  mailing  of  the  notice, 
apply  therefor,  the  forfeiture  shall  be  relieved  by  the  secretary  of  the 
state  upon  payment  of  the  taxes,  costs  and  penalties  accruing  from  the  date 
of  cancellation,  plus  one  per  cent  of  the  capital  stock  of  the  corporation.  In 
no  event  shall  the  fee  be  less  than  five  ($5.00)  dollars. 

1332  Code,  §  7704;  Civ.  C.  '22,  §  4278;  Civ.  C.  '12,  §  2811;  Civ.  C.  '02.  §  1865;  1893 
(21)  396;  1926  (34)  1727. 

See  §  7709.  the    corporation    had    been    canceled    in 

A  corporation,  was  entitled  in  1936  to  1934   in   conformity   with   the   provisions 

file  a  petition  for  reorganization  under  of  this   section.   Old  Fort   Improvement 

section   77B    of   the   Bankruptcy   Act,   as  Co.  v.  Lea,  89  F.  (2d)  286. 

amended,  11  U.  S.  C.  A.  §  207,  although  A  domestic  corporation  may  sue  on  the 

a  receiver  had   been  appointed   for  the  bond  of  its  subcontractor  notwithstand- 

corporation   by  a   court   of  the  state   in  ing  the  surrender  of  its  charter  on  fail- 

1927  and  the  receivership  was  still  pend-  ure    to    pay    capital    stock    tax.    Bryce 

ing  when  the  petition  for  reorganization  Plumbing   &   Heating   Co.    v.    Maryland 

was   filed,   and   although   the   charter   of  Casualty  Co.,  21  F.  S.  854. 

§  7704-1.  Cancel  charters  of  defunct  corporations. — The  secretary  of  state 
is  hereby  authorized  and  directed  to  forthwith  cancel  all  charters  of  cor- 
porations which,  after  investigation  by  the  tax  commission,  are  found  to 
be  defunct  and  to  have  discontinued  business  and  to  have  no  assets,  such 
cancellation  to  be  made  upon  the  advice  of  the  tax  commission  and  with- 
out notice  to  any  such  corporation,  provided,  that  the  provisions  of  this 
section  shall  not  be  construed  to  alter  the  manner  of  cancellation  of  active 
corporations  as  provided  for  in  section  7704. 
1935  (39)  354;  1939  (41)  308. 
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§  7704-2.     Secretary  of  state  notify  tax  commission  when  charters  issued, 
amended  or  cancelled — also  keep  files  of  active  and  cancelled  charters. — 

The  secretary  of  state  shall  immediately  notify  the  tax  commission  when 
a  new  charter  is  issued  or  when  any  charter  is  cancelled  or  amended, 
such  notification  to  be  on  forms  prescribed  by  the  tax  commission.  The 
secretary  of  state  shall  maintain  two  card  files  of  all  charters  of  corpora- 
tions, one  shall  contain  a  record  of  the  charters  of  live  corporations  and  the 
other  a  record  of  charters  of  corporations  which  have  been  cancelled. 
1935  (39)  354. 

§  7704-3.  Record  cancellations  of  charters — deeds  and  mortgages  recorded 
prior  thereto  valid. — Whenever  the  charter  of  any  corporation  organized 
and  chartered  under  the  laws  of  South  Carolina  shall  be  cancelled  for  non- 
payment of  taxes  or  for  any  other  cause,  or  shall  be  voluntarily  sur- 
rendered, the  secretary  of  state  shall  certify  that  fact  to  the  clerk  of  court 
(or  register  of  mesne  conveyance  in  the  counties  in  which  such  offices  exist) 
of  the  county  or  counties  in  which  such  charter  is  required  by  law  to  be 
recorded.  Upon  receipt  of  such  certificate  of  cancellation  or  surrender,  the 
said  clerk  of  court  or  register  of  mesne  conveyance  shall  record  the  same 
upon  the  face  of  the  record  theretofore  made  of  such  charter  in  said  coun- 
ty. Deeds  and  mortgages  of  any  such  corporation  which  heretofore  have 
been,  or  hereafter  may  be,  executed  and  recorded  subsequent  to  the  can- 
cellation or  surrender  of  any  such  charter  and  prior  to  the  recording  of 
said  certificate  of  cancellation  or  surrender  shall  be  as  valid  and  effectual 
as  if  such  charter  had  not  theretofore  been  cancelled  or  surrendered. 
1934  (38)  1322;  1938  (40)  1597;  1939  (41)  308. 

§  7705.  Sale  of  major  assets  of  corporation — conditions — consideration — 
consent  of  stockholders — notice  of  meeting. — Any  corporation,  except  rail- 
road corporation,  and  except  as  otherwise  provided  by  law,  with  the  con- 
sent of  the  holders  of  record  of  two-thirds  of  the  total  number  of  shares 
outstanding,  may  sell  or  convey  all  or  substantially  all  of  its  property, 
rights,  privileges,  and  franchises  for  a  consideration  which  may  consist  of 
cash  or  bonds,  stocks  or  other  securities.  Before  such  sale  or  conveyance 
shall  be  made,  such  consent  shall  be  obtained  at  an  annual  or  special  meet- 
ing of  the  stockholders:  provided,  the  notice  of  such  meeting  shall  be  given 
by  registered  mail,  not  less  than  ten  nor  more  than  thirty  days  prior  to 
the  date  thereof  to  each  stockholder  of  record  at  his  address  as  the  same 
appears  upon  the  books  of  the  corporation:  and  further  provided,  that  the 
said  notice  shall  contain  notice  of  such  proposed  sale  or  conveyance.  Noth- 
ing herein  contained,  however,  shall  limit  the  right  of  a  corporation  to  sell 
or  convey  its  property  in  the  ordinary  conduct  of  its  corporate  business. 
1932  Code,  §  7705;  1926  (34)  1052. 

Where    one   submitted    offer    to    presi-  sent   was   not   obtained   from   holders   of 

dent  and  attorney  of  company  of  $1,000  two-thirds  of  total  number  of  outstand- 

for  option  to  purchase  all  of  company's  ing  shares,  as  required  by  statute,  there 

realty  within  a  certain  time  for  an  addi-  was  no  "contract"  which  could  be  made 

tional   $21,500,    and    included    check    for  basis  of  a  suit  for  specific  performance. 

$1,000  with  offer,  and  thereupon  officers  Finklea  v.  Carolina  Farms  Co.,  196  S.  C. 

issued  calls  to  stockholders  for  meeting  466,  13  S.  E.  (2d)  596. 
for  purpose  of  considering  offer,  but  con- 
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§  7706.     Rights    of    objecting   stockholders — appraisals — payment. — If    any 

stockholders  not  voting  in  favor  of  such  proposed  sale,  or  conveyance,  shall 
orally  at  such  meeting,  or  within  ten  days  thereafter,  in  writing  to  the 
corporation,  object  to  such  sale,  and  demand  payment  for  his  shares,  such 
stockholder  may,  within  thirty  days  after  such  meeting,  but  not  thereafter, 
apply  to  the  court  of  common  pleas  in  the  county  in  which  the  principal 
office  of  such  corporation  is  situated,  upon  ten  days'  notice  to  the  corpora- 
tion, for  the  appointment  of  three  disinterested  persons  to  appraise  the 
value  of  such  stock,  and  the  court  shall  appoint  three  such  appraisers,  one 
to  be  nominated  by  such  stockholder,  one  to  be  nominated  by  such  corpora- 
tion and  the  two  so  nominated  to  nominate  the  third;  and  the  court  shall 
designate  the  time  and  place  of  their  first  meeting,  with  such  directions  in 
regard  to  their  proceedings  as  it  shall  be  deemed  proper,  and  shall  also 
direct  the  manner  in  which  payment  for  such  stock  shall  be  made  to  such 
stockholders.  It  shall  be  the  duty  of  the  court  to  appoint  the  persons  so 
named,  provided  they  are  disinterested,  and  any  vacancy  occurring  in  the 
board  of  appraisers  shall  be  filled  in  the  same  manner:  provided,  that 
upon  the  failure  or  refusal  to  nominate  such  appraiser  or  appraisers  as 
aforesaid,  the  court  shall  appoint  the  same  without  nomination.  The  ap- 
praisers shall  meet  at  the  time  and  place  designated,  and  after  being  duly 
sworn  honestly  and  faithfully  to  discharge  their  duties,  they  or  any  two  of 
them  shall  estimate  and  certify  the  value  of  such  stock  at  the  time  of  such 
dissent,  and  deliver  one  copy  of  their  appraisal  to  such  corporation  and 
another  to  such  stockholder.  The  charges  and  expenses  of  the  appraisers 
shall  be  paid  by  the  corporation,  and  together  with  the  valuation  fixed  by 
the  appraisers,  shall  remain  a  prior  lien  upon  the  assets  of  the  corporation 
until  paid,  or  until  a  sum  sufficient  for  the  payment  thereof  shall  be  de- 
posited with  the  court  or  until  a  bond  to  secure  such  payment,  approved 
by  the  court  as  to  form,  surety  and  amount,  shall  be  executed  and  delivered 
as  required  by  the  court:  provided,  however,  that  the  charges  and  ex- 
penses of  the  appraisers  and  the  amount  of  the  valuation  fixed  by  the  ap- 
praisers as  aforesaid  shall  be  postponed  in  payment  out  of  the  assets  of  the 
corporation  until  all  existing  debts  of  the  corporation  have  been  paid. 
When  the  corporation  shall  have  so  paid  or  provided  for  the  payment  of  the 
amount  of  such  appraisal,  such  stockholder  shall  cease  to  have  any  interest 
in  or  voting  power  in  such  stock  and  in  the  corporate  property  of  such  cor- 
poration, and  such  stock  shall  be  cancelled.  Before  receiving  payment,  such 
stockholder  shall  surrender  his  certificate  of  stock,  duly  endorsed  in  blank, 
or  accompanied  by  an  appropriate  instrument  of  transfer. 
1932  Code,  §  7706;  1926  (34)  1052.  } 

§  7707.  Voluntary  dissolution  of  corporations. — All  corporations,  hereto- 
fore or  hereafter  incorporated  in  this  State,  either  by  the  Legislature,  the 
secretary  of  state  or  a  clerk  of  court,  shall  always  have  the  right  to  go  into 
liquidation  and  to  wind  up  their  affairs  and  dissolve  by  resolution  of  the 
stockholders  representing  a  majority  of  capital  stock  had  after  such  notice 
as  is  hereinafter  provided;  said  resolution  to  be  signed  by  the  president 
and  secretary,  and  a  majority  of  the  board  of  directors  of  the  corporation, 
and  forwarded  to  the  secretary  of  state,  to  be  filed  and  recorded  in  his 
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office:  provided,  that  such  resolution  filed  and  recorded  in  his  office: 
provided,  that  such  resolution  shall  not  bar  an  action  for  two  years  there- 
after against  the  corporation  or  any  of  its  members  for  any  liability  in- 
curred during  the  existence  of  the  corporation.  And,  provided,  further, 
that  in  case  the  corporation  has  outstanding  any  preferred  stock  that  is 
past  due  or  otherwise  subject  to  retirement,  the  corporation  may  be  dis- 
solved upon  a  majority  vote  of  the  common  stockholders,  provided  ade- 
quate provision  be  made  for  the  payment  of  such  outstanding  preferred 
stock  with  all  accruals,  according  to  their  preference  in  so  far  as  the  assets 
of  the  said  corporation  applicable  thereto  will  retire  the  same.  And, 
provided,  further,  that  the  meeting  of  stockholders  for  such  purpose  may 
be  called  by  the  president  of  such  corporation,  or  the  directors,  or  by 
stockholders  owning  not  less  than  one-fifth  of  the  common  stock. 

1932  Code,  §  7707;  Civ.  C.  '22,  §  4279;  Civ.  C.  '12,  §  2812;  1902  (23)  1036;  1919  (31) 
56;  1925  (34)  244. 

Dissolution   after    liquidation.   —   This  prevent    the    determination    and    assess- 

section  does  not  contemplate  a  dissolu-  ment   of   federal   taxes    after   that   time 

tion  until  the  affairs  of  the  corporation  which  under  the  federal  law  is  allowed 

have  been  liquidated.  Henry  Mercantile  five  years;  hence  tax  waivers  signed  by 

Co.  v.  Georgetown,  etc.,  R.  Co.,  104  S.  C.  dissolved   corporation  within  five  years 

478.  89  S.  E.  480.  after  filing  of  federal  returns  and  more 

Limitation    of    actions. — The    two-year  than  two  years  after  being  dissolved,  are 

period  allowed  to  bring  actions  against  valid.  Monarch  Mills  v.  Jones,  Collector, 

dissolved  corporation  hereunder  does  not  59  F.   (2nd)  502. 

§  7708.  Proceedings  for  dissolution. — In  order  for  any  corporation  to  go 
into  liquidation  and  wind  up  its  affairs  and  dissolve  as  hereinbefore  au- 
thorized, the  board  of  directors,  trustees  or  managers  shall  call  a  stockhold- 
ers' meeting,  giving  at  least  thirty  days'  notice  of  the  time,  place  and  pur- 
pose of  said  meeting,  either  by  the  mailing  of  written  notice  to  each  stock- 
holder, and  by  publication  in  some  newspaper  published  in  the  county 
where  the  corporation  has  its  principal  place  of  business,  or  (if  no  paper 
be  published  in  the  county)  by  written  or  printed  notice,  posted  up  on 
the  court  house  door:  provided,  that  such  meeting  may  also  be  called  by  the 
president  of  the  corporation,  or  by  any  stockholder  owning  in  the  aggre- 
gate 20  per  cent,  of  the  capital  stock,  in  the  manner  above  provided.  If  a 
majority  of  the  stock  of  the  corporation  be  present  at  such  meeting  in  per- 
son or  by  proxy,  and  a  resolution  that  such  corporation  shall  go  into 
liquidation  and  wind  up  its  affairs  and  dissolve,  be  adopted  by  a  majority 
vote  of  all  the  shares  of  capital  stock,  said  corporation  may  thereupon  go 
into  liquidation  and  proceed  to  wind  up  its  affairs  and  dissolve. 
1932  Code,  §  7708;  Civ.  C.  '22,  §  4280;  Civ.  C.  '12,  §  2813;  1902  (23)  1036. 

Applied   in   Browne  v.   Hammett,    133   S.  C.  446,  131  S.  E.  612. 

§  7709.  Continuance  of  corporations  for  closing  affairs  after  expiration, 
annulment,  etc.,  of  charter. — All  corporations,  whether  they  expire  by  their 
own  limitation  or  be  annulled  by  the  Legislature,  or  otherwise  dissolved, 
shall  be  continued  bodies  corporate  for  the  purpose  of  prosecuting  and  de- 
fending suits  by  or  against  them  and  of  enabling  them  to  settle  and  close 
their  affairs,  to  dispose  of  and  convey  their  property  and  to  divide  their 
capital,  but  not  for  the  purpose  of  continuing  the  business  for  which  they 
were  established. 
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1932  Code,  §  7709;  Civ.  C.  '22,  §  4281;  Civ.  C.  '12,  §  2814;  Civ.  C.  '02,  §  1866;  1898 
(22)  774. 

See  §  7704. 

In  principal's  action  to  recover  from 
agent  sum  collected  from  state  for  road- 
way taken  by  highway  department,  alle- 
gation that  act  authorizing  reimburse- 
ment to  a  corporation  was  void  and  un- 
constitutional, in  that  charter  of  cor- 
poration had  been  cancelled,  was  insuf- 
ficient, since  corporation  continued  a 
body  corporate  to  wind  up  its  affairs 
after  its  charter  was  cancelled.  Ocean 
Forest  Co.  v.  Woodside,  184  S.  C.  428, 
192  S.  E.  413. 


Applied  in  Equitable  Surety  Co.  v.  Illi- 
nois Surety  Co.,  108  S.  C.  364,  94  S.  E. 
882;  American  Cotton  Oil  Co.  v.  Saluda 
Oil  Mill  Co.,  107  S.  C.  422,  93  S.  E.  14; 
Henry  Mercantile  Co.  v.  Georgetown, 
etc.,  R.  Co.,  104  S.  C.  478,  89  S.  E.  480; 
Frink  v.  National  Mut.  Fire  Ins.  Co.,  90 
S.  C.  544,  74  S.  E.  33,  50  L.  R.  A.  (N.  S.) 
40,  L.  R.  A.  1917E,  1143,  Ann.  Cas.  13D, 
221,  Ann.  Cas.  15A,  1236;  Matthews  v. 
Bank,  60  S.  C.  183,  38  S.  E.  437,  97  Am. 
St.  Rep.  42. 


!§  7710.  Powers  of  directors  after  dissolution  of  corporation. — Upon  the 
dissolution  in  any  manner  of  any  corporation,  the  directors  shall  be  trustees 
thereof,  with  full  power  to  settle  the  affairs,  collect  the  outstanding  debts, 
sell  and  convey  the  property  and  divide  the  moneys  and  other  property 
among  the  stockholders  after  paying  its  debts,  as  far  as  such  moneys  and 
property  shall  enable  them;  they  shall  have  power  to  meet  and  act  under 
the  by-laws  of  the  corporation  and  under  regulations  to  be  made  by  a 
majority  of  said  trustees,  to  prescribe  the  terms  and  conditions  of  the 
sale  of  such  property,  and  may  sell  all  or  any  part  for  cash,  or  partly  on 
credit,  or  take  mortgages  and  bonds  for  part  of  the  purchase  price  for 
all  or  any  part  of  said  property. 

1932  Code,  §  7710;  Civ.  C.  '22,  §  4282;  Civ.  C.  '12,  §  2815;  Civ.  C.  '02,  §  1867;  1898 
(22)  774. 


Directors  become  liquidating  agents  by 
operation  of  law.  —  Order  authorizing 
liquidation  need  not  designate  directors 
as  liquidating  agents,  since  they  become 
so  by  operation  of  law,  and  not  as  agents 
of  bank  examiner.  Wilson  v.  Shuler,  146 
S.  C.   309,   144  S.  E.  57. 

Under  this  section  and  the  section  fol- 
lowing the  directors  of  a  bank  on  court's 
order  for  liquidation  became  "liquidat- 
ing trustees"  with  title  to  bank's  prop- 
erty and  right  to  collect  its  debts.  Hern- 
len  v.  Vandiver,  145  S.  C.  412,  143  S.  E. 
222. 

Upon  passing  of  order  authorizing  cor- 
poration to  liquidate  affairs,  directors  be- 
came ipso  facto  liquidating  trustees. 
Browne  v.  Hammett,  133  S.  C.  446,  131  S. 
E.  612. 

Directors  selling  property  as  trustees 
cannot  buy. — Under  this  section  the  di- 
rectors of  a  corporation,  selling  its  prop- 
erty as  trustees,  cannot  buy  the  prop- 
erty, as  individuals  or  as  a  newly  formed 
corporation.  Lance  &  Co.  v.  Maple  Cot- 
ton Mill,  232  F.  421. 

Action  by  stockholders. — As  to  action 
by  stockholder,  see  Mathews  v.  Bank,  60 
S.  C.  183,  38  S.  E.  437,  443,  97  Am.  St. 
Rep.  42.  As  to  stockholders'  action 
against  directors  for  mismanagement,  see 
Sigwald  v.  City  Bank,  82  S.  C.  382,  64 
S.  E.  398,  51  L.  R.  A.  (N.  S.)  103,  29  A.  L. 


R.  1461,  1503. 

Action  by  depositors  for  director's  mis- 
management.— Depositors  were  not  pre- 
cluded from  maintaining  independent 
action  against  directors  of  bank  for  mis- 
management during  bank's  liquidation. 
Hernlen  v.  Vandiver,  145  S.  C.  412,  143 
S.  E.   222. 

Depositors  were  entitled  to  mantain,  in 
behalf  of  themselves  and  other  depositors 
and  stockholders,  action  against  direc- 
tors of  bank  in  liquidation  for  damages 
for  mismanagement.  Hernlen  v.  Van- 
diver, 145  S.  C.  412,  143  S.  E.  222. 

Complaint  by  depositors  against  direc- 
tors of  bank  in  liquidation  for  account- 
ing and  damages  for  mismanagement 
was  held  to  state  a  single  cause  of  ac- 
tion. Hernlen  v.  Vandiver,  145  S.  C.  412, 
143  S.  E.  222. 

Parties  to  action  against  director  for 
malfeasance. — Director's  action  as  liqui- 
dating trustee  against  codirector  for  mal- 
feasance is  properly  brought  in  the  name 
of  such  director  as  liquidating  trustee, 
rather  than  in  the  name  of  the  corpora- 
tion, in  view  of  this  section  and  the  sec- 
tion following.  Peoples  v.  Hornik,  149  S. 
C.  40,  146  S.  E.  680. 

Reorganization.  —  A  corporation,  en- 
titled in  1936  file  petition  for  reorgan- 
ization under  section  77B  of  the  Bank- 
ruptcy Act,  as  amended,  11  U.  S.  C.  A. 
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§  207,  although  a  receiver  had  been  ap-  canceled  in  1934  in  conformity  with  the 

pointed  for  the  corporation  by  a  court  provisions  of  section  7704.  Old  Fort  Im- 

of  the  state  in  1927  and  the  receivership  provement  Co.  v.  Lea,  89  F.  (2d)  286. 

was  still  pending  when  the  petition  for  Applied  in  Peeples  v.  Hornik,  153  S.  C. 

reorganization   was   filed,    and   although  321,    150   S.   E.   802;   Yeldell   v.   People's 

the  charter  of  the  corporation  had  been  Bank,  118  S.  C.  442,  110  S.  E.  789. 

§  7711.     Power  to  sue  and  liability  to  suit  of  directors  after  dissolution. — 

The  directors  constituted  trustees  as  aforesaid  shall  have  authority  to  sue 
for  and  recover  the  aforesaid  debts  and  property  by  the  name  of  the  cor- 
poration, and  shall  be  suable  by  the  same  name  or  in  their  own  names  or 
individual  capacities  for  the  debts  owing  by  such  corporation,  and  shall  be 
jointly  and  severally  responsible  for  such  debts  to  the  amount  of  the 
moneys  and  property  of  the  corporation  which  shall  come  to  their  hands  or 
possession  as  such  trustees. 

1932  Code,  §  7711;  Civ.  C.  '22,  §  4283;  Civ.  C.  '12,  §  2816;  Civ.  C.  '02,  §  1868;  1898 
(22)  774. 

See  note  to  preceding  section.  321,  150  S.  E.  802;  Henry  Mercantile  Co. 

See  generally,  Brookshire  v.  Farmers'  v.  Georgetown,  etc.,  R.  Co.  104  S.  C.  478, 

Alliance  Exchange,  73  S.  C.  131,  52  S.  E.  89  S.  E.  480;  American  Cotton  Oil  Co.  v. 

867,  118  Am.  St.  Rep.  205,  39  L.  R.  A.  (N.  Saluda  Oil  Mill  Co.,  107  S.  C.  422,  93  S. 

S.)    1036.  E.  14. 

Applied  in  Peeples  v.  Hornik,  153  S.  C. 

§  7712.  Appointment  of  receiver  to  take  charge  of  effects,  etc.,  of  corpora- 
tion— powers. — When  any  corporation  shall  be  dissolved  in  any  manner 
whatever,  any  circuit  judge  of  this  State,  acting  under  the  laws  of  this 
State  as  to  receivers,  on  application  of  any  creditor  or  stockholder,  at  any 
time,  may  either  continue  the  directors  as  trustees  as  aforesaid  or  appoint 
one  or  more  persons  to  be  receivers  of  such  corporation  to  take  charge  of 
the  estate  and  effects  thereof  and  to  collect  the  debts  and  property  due  and 
belonging  to  the  corporation,  with  power  to  prosecute  and  defend,  in  the 
name  of  the  corporation  or  otherwise,  all  suits  necessary  or  proper  for  the 
purpose  aforesaid,  and  to  appoint  an  agent  or  agents  under  them,  and  to 
do  all  other  acts  which  might  be  done  by  such  corporation,  if  in  being, 
that  may  be  necessary  for  the  final  settlement  of  its  unfinished  business; 
and  the  powers  of  such  trustees  or  receivers  may  be  continued  as  long  as 
the  court  shall  think  necessary  for  such  purposes. 

1932  Code,  §  7712;  Civ.  C.  '22,  §  4284;  Civ.  C.  '12,  §  2817;  Civ.  C.  '02,  §  1869;  1898 
(22)  774. 

The  language,  "when  any  corporation  er  must  act  "under  the  laws  of  the  State 
shall  be  dissolved  in  any  manner  what-  as  to  receivers."  In  re  Citizens'  Exchange 
ever,"  found  in  this  section,  refers  to  the  Bank,  140  S.  C.  471,  139  S.  E.  135. 
time  after  it  has  been  legally  determined  Appointment  of  attorney  for  receiver, 
to  liquidate  and  wind  up  affairs  of  corpo-  — In  proceeding  to  liquidate  bank  by  di- 
ration  and  does  not  mean  after  dissolu-  rectors  acting  as  liquidating  trustees, 
tion  has  been  completed.  In  re  Citizens'  wherein  appointment  of  receiver  was 
Exchange  Bank,  140  S.  C.  471,  139  S.  E.  sought  under  this  section,  appointment 
135.  of  attorney  for  bank  examiner  as  re- 
Laws  of  the  State  as  to  receivers  must  ceiver  was  not  abuse  of  discretion,  he  not 
be  applied. — In  proceeding  for  liquida-  being  an  applicant  for  the  position  or  the 
tion  of  bank  by  directors  as  liquidating  nominee  of  examiner  or  other  interested 
trustees,  the  judge  on  application,  under  person.  In  re  Citizens'  Exchange  Bank, 
this  section,  for  appointment  of  a  receiv-  140  S.  C.  471,  139  S.  E.  135. 

§  7713.  Jurisdiction  of  court  of  common  pleas  therein. — The  court  of  com- 
mon pleas  and  the  circuit  judges  at  chambers  shall  have  jurisdiction  of  said 
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application  and  of  all  questions  arising  in  the  proceedings  thereon,  and  may 
make  such  order  and  decrees  therein  as  justice  and  equity  shall  require. 

1932  Code.  §  7713;  Civ.  C.  '22,  §  4285;  Civ.  C.  '12,  §  2818;  Civ.  C.  '02,  §  1870;  1898 
(22)  774. 

§  7714.  Duty  of  trustees  or  receivers. — The  said  trustees  or  receivers  shall 
pay  ratably,  as  far  as  its  moneys  and  property  shall  enable  them,  all  the 
creditors  of  the  corporation  who  prove  their  debts  in  the  manner  directed 
by  the  court;  and  if  any  balance  remain  after  the  payment  of  such  debts 
and  necessary  expenses  the  same  shall  be  distributed  among  stockholders. 
1932  Code,  §  7714;  Civ.  C.  '22,  §  4286;  Civ.  C.  '12,  §  2819;  Civ.  C.  '02,  §  1871;  1898 
(22)  774. 

Where   a   bank   on   insolvency   carried  pro  tanto  against  the  bank's  distributive 

the   deposit   of   an   insolvent   estate    in-  share  of  the  estate.  Allen  v.  Holleman, 

debted  to  the  bank,  the  insolvent  estate  159  S.  C.  200,  156  S.  E.  446. 
was  not  entitled  to  set  off  the  deposit 

§  7715.  Dissolution  of  corporation  not  to  abate  actions. — Any  action  now 
pending  or  to  be  hereafter  begun  against  any  corporation  which  may  be- 
come dissolved  before  final  judgment  shall  not  abate  by  reason  thereof, 
but  no  judgment  shall  be  entered  therein  except  upon  notice  to  the  trustees 
or  receivers  of  the  corporation. 

1932  Code,  §  7715;  Civ.  C.  '22,  §  4287;  Civ.  C.  '12,  §  2820;  Civ.  C.  '02,  §  1872;  1898 
(22)  774. 

§  7716.     Decrees  of  dissolution  to  be  filed  with  secretary  of  state. — A  copy 

of  every  decree  or  judgment  dissolving  any  corporation  or  forfeiting  its 

charter  shall  be  forthwith  filed  by  the  clerk  of  the  court  in  the  office  of  the 

secretary  of  state,  and  a  note  thereof  shall  be  made  by  the  secretary  of 

state  on  the  charter  or  certificate  of  incorporation  and  in  the  index  thereof. 

1932  Code,  §  7716;  Civ.  C.  '22,  §  4288;  Civ.  C.  '12,  §  2821;  Civ.  C.  '02,  §  1873;  1898 
(22)  774. 

§  7717.  Renewal  of  certain  charters — petition — certificate. — Any  corpora- 
tion, except  railroad,  railway,  tramway,  turnpike  and  canal  companies, 
incorporated  by  a  special  act  of  the  General  Assembly  of  this  State,  the 
duration  of  whose  charter  is  limited,  may,  at  any  time  before  its  expiration, 
have  its  charter  renewed,  to  continue  of  force  perpetually  unless  limited 
by  the  term  of  the  petition  hereinafter  provided  for,  in  the  following  man- 
ner, namely:  a  petition  authorized  by  the  board  of  directors,  managers  or 
trustees  of  such  corporation  shall  be  filed  with  the  secretary  of  state  set- 
ting forth  the  act  incorporating  such  corporation  and  asking  for  the  re- 
newal and  extension  of  its  charter,  whereupon  the  said  secretary  of  state, 
upon  payment  of  the  fees  hereinafter  prescribed,  shall  issue  and  deliver 
to  such  corporation  a  certificate  of  renewal  and  extension  of  its  said 
charter,  such  certificate  to  be  of  the  following  purport: 

The  State  of  South  Carolina:  whereas,  pursuant  to  a  resolution  adopted 
by  the  board  of  directors  (trustees  or  managers,  as  the  case  may  be)  of 

a  corporation  created  in  and  by  an  act  of  the  General 

Assembly  of  the  State  of  South  Carolina  ratified  the  day 

of  _ ,  A.  D.   (or  approved  the  day  of __ A.  D., 

as  the  case  may  be),  entitled ,  has  filed  with  me  its 
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petition  for  renewal  and  extension  of  the  charter  of  said  corporation; 

Now,  know  all  men  that  the  charter  of  said  corporation  is  hereby  re- 
newed and  extended  in  perpetuity   (or  for years,  as  the  case 

may  be) ,  with  all  the  franchises,  powers,  rights,  privileges  and  immunities 
and  subject  to  the  responsibilities  and  liabilities  heretofore  granted  to  and 
imposed  on  such  corporation. 

Witness  my  hand  and  seal  of  office  this day  of— 

A.  D.  

(L.  S.)  Secretary  of  State. 

1932  Code,  §  7717;  Civ.  C.  '22,  §  4289;  Civ.  C.  '12,  §  2822;  Civ.  C.  '02,  §  1874;  1891 
(23)  713. 

§  7718.  Effect  of  certificate — where  recorded. — Upon  the  issuing  of  the 
certificates  hereinbefore  provided  for,  the  charter  of  such  corporation 
shall  thereupon  be  renewed  and  extended,  and  such  corporation  shall  be 
entitled  to  and  vested  with  all  the  franchises,  powers,  rights,  privileges, 
immunities  and  property  enjoyed,  possessed  and  owned  by  it,  and  subject 
to  the  responsibilities  and  liabilities  to  which  it  is  subject,  at  the  date  of 
the  issuing  of  such  certificates,  except  that  the  liability  of  the  stockholders 
in  such  corporation  shall  be  such  as  is  provided  in  the  Constitution  of  this 
State  and  none  other,  and  such  charter  shall  be  subject  to  all  the  pro- 
visions of  said  Constitution  applicable  to  such  corporation  as  though  such 
provisions  were  expressly  inserted  therein.  Such  certificate  of  renewal 
and  extension  shall  be  recorded  in  the  office  of  the  register  of  mesne  con- 
veyances, or  clerk  for  the  county  in  which  such  corporation  has  its  prin- 
cipal place  of  business,  and  such  certificate  of  or  certified  copy  of  such 
record  thereof  shall  be  evidence  of  the  renewal  and  extension  of  the 
charter  of  such  corporation. 

1932  Code,  §  7718;  Civ.  C.  '22,  §  4290;  Civ.  C.  '12,  §  2823;  Civ.  C.  '02,  §  1875;  1891 
(23)  713. 

§  7719.  Charters  renewed  subject  to  amendment  or  repeal. — All  charters 
renewed  and  extended  under  the  provisions  of  section  7717  and  7718  shall 
all  times  be  subject  to  amendment  or  repeal  by  the  General  Assembly. 

1932  Code,  §  7719;  Civ.  C.  '22,  §  4291;  Civ.  C.  '12,  §  2824;  Civ.  C.  '02,  §  1876;  1891 
(23)  713. 

§  7720.  Renewals  confirmed. — Any  and  all  such  renewals  of  charters  as 
may  have  been  heretofore  granted  by  the  secretary  of  state  prior  to  the 
expiration  of  the  original  charter  are  hereby  confirmed  and  validated. 

1932  Code,  §  7720;  Civ.  C.  '22,  §  4292;  Civ.  C.  '12,  §  2825;  Civ.  C.  '02,  §  1877;  1891 
(23)  713. 

§  7722.  Fees  for  renewal  certificates. — The  same  fees  shall  be  allowed  for 
such  renewal  certificate  as  are  now  prescribed  by  law  for  granting  orig- 
inal charters. 

1932  Code,  §  7722;  Civ.  C.  '22,  §  4294;  Civ.  C.  '12,  §  2827;  Civ.  C.  '02,  §  1879;  1891 
(23)  713. 

§  7723.     Officers  of  corporation  to  send  out,  on  request,  sworn  statements. — 

The  president  or  such  other  officer  who  shall  have  the  custody  of  the 
funds  of  any  corporation  organized  and  doing  business  under  the  laws  of 
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this  State,  shall  annually,  on  or  before  the  thirtieth  day  of  December  of 
each  and  every  year,  make  and  submit  to  each  and  every  stockholder  or 
any  such  corporation  who  may  make  request  therefor  in  writing,  a  gen- 
eral itemized  statement,  under  oath,  showing  the  actual  assets  and  liabili- 
ties of  such  corporation,  and  deliver  a  copy  of  such  statement  to  each  and 
every  such  stockholder  of  said  corporation  as  herein  provided  for,  either 
in  person  or  by  mail,  and  proof  of  the  mailing  of  any  such  notice  as  re- 
quired by  the  terms  of  this  section  shall  be  a  sufficient  compliance  there- 
with: provided,  that  in  such  report  it  shall  not  be  necessary  to  set  out  the 
names  of  any  creditor  of  such  corporation.  Any  officer  failing  or  refusing 
to  furnish  the  foregoing  statement  within  thirty  days  after  such  request 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  be  fined  not  less 
than  twenty-five  ($25.00)  dollars  nor  more  than  one  hundred  ($100.00) 
dollars,  or  be  imprisoned  not  more  than  thirty  (30)  days.  Any  president 
or  other  officer  of  a  corporation  organized  under  the  laws  of  this  State, 
who  shall  wilfully  make  any  false  statement  under  oath,  when  making 
and  submitting  the  report  required  by  this  section,  shall  be  deemed  guil- 
ty of  wilful  and  corrupt  perjury,  and  subject  to  the  same  punishment  as 
is  provided  by  law  for  wilful  and  corrupt  perjury. 

1932  Code,  §  7723;  Civ.  C.  '22,  §  4295;  Civ.  C.  '12,  §  2828;  1909  (26)  172;  1914  (28) 
486. 

§  7724.     Provisions  as  to  sworn  statements  not  to  apply  to  certain  corpora- 
tions.— Section  7723  shall  not  apply  to  railroad  corporations,  nor  to  any 
banking  institution  which  is  now  required  by  law  to  make  an  annual  re- 
port to  stockholders,  nor  to  building  and  loan  associations. 
1932  Code,  §  7724;  Civ.  C.  '22,  §  4296;  Civ.  C.  '12,  §  2829;  1909  (26)  172. 

§  7724-1.  Officer  of  corporation  guilty  of  a  false  statement  guilty  of  per- 
jury.— Any  president  or  other  officer  of  a  corporation  organized  under  the 
laws  of  this  State  who  shall  wilfully  make  any  false  statement  under 
oath,  when  making  and  submitting  the  report  required  by  section  7723, 
shall  be  deemed  guilty  of  wilful  and  corrupt  perjury,  and  subject  to  the 
same  punishment  as  is  provided  by  law  for  wilful  and  corrupt  perjury. 
1932  Code,  §  1359;  Cr.  C.  '22,  §  256;  Cr.  C.  '12,  §  292;  1909  (26)  172. 

§  7724-2.     Failure  make  corporate  report  as  required  misdemeanor. — Any 

president  or  other  officer  having  the  care  and  custody  of  the  funds  of  any 
such  corporation  as  is  required  to  make  report  under  section  7723,  who 
shall  fail  to  make  and  submit  the  report  as  required  by  said  section,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  in  the  dis- 
cretion of  the  court. 
1932  Code,  §  1360;  Cr.  C.  '22,  §  257;  Cr.  C.  '12,  §  293;  1909  (26)  172. 

§  7724-3.  Not  pay  dividends  unless  earned — false  statements. — It  shall  be 
unlawful  for  any  incorporated  company  to  pay  any  dividends  on  the  cap- 
ital stock  of  such  company,  unless  the  same  have  been  actually  earned,  or 
paid  out  of  any  surplus  heretofore  earned,  and  not  set  aside  for  a  special 
purpose,  upon  the  approval  of  the  stockholders  of  the  incorporated  com- 
pany to  be  affected.  It  shall  be  unlawful  for  any  officer  or  director  of  any 
corporation   or  company  to  make  any  false  statement  in  regard  to  the 
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financial  condition  of  such  company  or  corporation.  Any  violation  of  this 
section  by  the  officers  or  agents  of  such  company  shall  be  punished  by 
fine  of  not  less  than  five  hundred  dollars,  or  imprisonment  for  not  less 
than  six  months. 
1932  Code,  §  1353;  Cr.  C.  '22,  §  244;  Cr.  C.  '12,  §  211;  1909  (26)  21. 

"False  statement"  by  officer  means  a  the  false  statement  is  made  or  exhibited. 

designedly    untrue    and    deceitful    state-  State  v.  Johnston,  149  S.  C.  195,  146  S.  E. 

ment. — Under    this    section    the    phrase  657. 

"false  statement"  means  something  more  And  a  false  statement  by  an  officer  or 

than  merely  untrue  or  erroneous;  it  im-  director  of  a  corporation  as  to  its  finan- 

plies  also  that  the  statement   is  design-  cial  condition  need  not  result  in  damage 

edly  untrue  and  deceitful,  and  made  with  to  any  person.  State  v.  Johnston,  149  S. 

intention  to  deceive  the  person  to  whom  C.  195,  146  S.  E.  657. 

§  7725.  Corporations  shall  file  financial  statements  in  court  on  petition  of 
stockholders. — When  stockholders  owning  one-fifth  or  more  in  amount  of 
the  paid  up  stock  of  any  corporation  organized  under  the  laws  of  and  doing 
business  in  this  State,  except  corporations  organized  for  religious,  charita- 
ble, fraternal  and  educational  purposes,  and  except  banking  and  public 
service  corporations  and  building  and  loan  associations  apply  in  term  or 
vacation  of  the  judge  of  the  circuit  court  holding  the  courts  for  the  county 
in  which  the  principal  place  of  business  of  the  corporation  is  situated,  by 
petition  containing  a  statement  that  for  three  years  next  preceding  the  fil- 
ing of  the  petition,  which  time  shall  begin  to  run  from  three  years  after  it 
has  begun  business,  the  net  earning  of  the  corporation  have  not  been  suf- 
ficient to  pay  in  good  faith  any  annual  dividend  upon  the  said  stock  of  the 
corporation,  over  and  above  the  salaries  and  expenses  authorized  by  its 
by-laws  and  regulations  or  that  the  corporation  has  paid  no  dividend  for 
five  years  preceding  said  application,  or  whenever  stockholders  owning 
one-tenth  or  more  in  amount  of  the  paid  up  common  stock  of  any  such 
corporation  apply  to  the  judge  of  the  circuit  court  aforesaid  by  petition 
containing  a  statement  that  the  corporation  had  paid  no  dividend  on  the 
common  stock  for  ten  years  preceding  said  application,  and  that  they  de- 
sire a  dissolution  of  the  corporation,  the  judge  shall  make  an  order  re- 
quiring the  officers  of  the  corporation  to  file  in  court  within  a  reasonable 
time,  inventories  showing  all  the  real  and  personal  estate  of  the  corpora- 
tion, a  true  account  of  its  capital  stock,  the  names  of  the  stockholders, 
their  residence,  the  number  of  shares  belonging  to  each,  the  amount  paid 
in  upon  said  shares  and  the  amount  still  due  thereon,  and  a  statement  of 
all  the  encumbrances  on  the  property  of  the  corporation  and  all  its  con- 
tracts that  have  not  been  fully  satisfied  and  cancelled,  specifying  the  place 
and  residence  of  each  creditor,  the  sum  owing  to  each,  the  nature  of  the 
debt  or  demand  and  the  consideration  therefor,  and  the  books  and  papers 
of  the  corporation.  Upon  the  filing  of  the  inventories,  accounts  and  state- 
ments the  court  may  enter  an  order  requiring  all  persons  interested  in  the 
corporation  to  appear  before  a  referee  to  be  appointed  by  the  court,  at  a 
time  and  place  named  in  the  order,  service  of  which  may  be  made  by  pub- 
lication for  such  time  as  may  be  deemed  proper  by  the  court,  and  show 
cause  why  the  corporation  should  not  be  dissolved.  If  it  appears  to  the 
court  that  the  statements  contained  in  the  petition  are  true,  the  court  may 
adjudge  a  dissolution  of  the  corporation  and  may  appoint  one  or  more 
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receivers  who  shall  have  all  powers  of  receivers  conferred  bj'  this  article 
for  the  winding  up  of  the  affairs  and  distributions  of  the  assets  of  the  cor- 
poration. If  it  appears  to  the  court  that  the  corporation  is  insolvent  or  in 
imminent  danger  of  insolvency  the  court  may  appoint  a  temporary  receiver 
of  the  corporation  pending  dissolution.  No  suit  shall  be  brought  for  the  dis- 
solution of  a  corporation  under  the  provisions  of  this  section  until  each 
and  all  of  the  petitioners  have  owned  their  stock  for  the  term  of  two  years 
prior  to  the  institution  of  the  action,  nor  shall  any  such  suit  be  brought  for 
the  period  of  three  years  after  final  judgment  upon  a  prior  petition  as 
herein  provided. 
1932  Code,  §  7725;  1922  (32)  1026. 


This  statute  was  intended  to  afford 
minority  stockholders  a  method  of  re- 
lief against  mismanagement  by  major- 
ity stockholders,  suspension  of  dividends 
to  freeze  them  out,  or  depressing  the 
market  value  of  stock,  but  it  was  not  in- 
tended that  the  mere  fact  that  a  cor- 
poration could   not  pay  a   dividend   for 


three  years  from  three  years  after  it 
began  business  would  ipso  facto  en- 
title minority  stockholders  to  have 
corporation  dissolved  and  a  receiver 
appointed.  Towles,  et  al.,  v.  South 
Carolina  Produce  Assn.,  187  S.  C.  290, 
197  S.  E.  305. 


ARTICLE  2 
Business  Corporations 


7726.  7730.  Requirements    for    obtaining  7742. 
charter.  7743. 

7727.  Requirements  for  winding  up  cor-  7744. 
poration.  7745, 

7728.  Subscriptions  to  stock.  7746. 

7729.  Calls  for  payment  of  stock.  7748. 

7731.  Stock  without  par  value.  7749. 

7732.  Effect  of  irregularities.  7750. 

7733.  Subscription  lists  and  other  papers.  7751. 

7734.  Filing  certificate  of  incorporation.  7752. 
7735  thru  7737.  Filing  and  recording  pa- 
pers. 7753. 

7738  and  7739.  Fees  for  charters.  7754. 

7740.  Fees  for  building  and  loan  associ- 
ation. 7755 

7741.  Surrender  of  charter  and  reincor- 
poration. 


Expenses  of  charter. 
Duration  and  renewal  of  charter. 
Amendments  by  special  acts. 
7747.  Powers  of  corporations. 
When  stock  issued. 
Eligibility  of  bank  directors. 
Classes  of  directors. 
Inspection  of  books. 
Forfeiture  for  non-user  of  charter. 
Failure  to  elect  directors  and  of- 
ficers. 

Tolls  for  use  of  wharves. 
Rights   and   liabilities   of   corpora- 
tions. 

and  7756.  Manufacturing  corpora- 
tion as  member  of  mutual  associa- 
tion. 


§  7726.  Secretary  of  state  issue  charters — requisites. — The  charter  for 
every  corporation,  except  railroad,  railway,  turnpike,  and  canal  and  steam- 
boat corporations,  shall  be  issued  by  the  secretary  of  state.  Two  or  more 
persons  desiring  to  form  a  corporation  for  any  purpose  or  purposes  whatso- 
ever or  two  or  more  combined  (except  for  municipal  purposes,  and  except 
also  for  railroad,  railway,  turnpike,  canal,  and  steamboat  corporations), 
may,  after  having  given  three  days'  public  notice  in  a  newspaper  published 
and  circulated  in  the  county  where  the  principal  place  of  business  is  to  be 
located,  of  their  intention  to  do  so,  file  with  the  secretary  of  state  a  written 
declaration  signed  by  themselves,  setting  forth  (1)  the  names  and  residences 
of  the  declarants;  (2)  the  name  of  the  proposed  corporation,  which  shall  be 
different  from  the  name  of  any  previously  chartered  corporation;  (3)  the 
place  at  which  it  proposes  to  have  its  principal  place  of  business,  if  any,  or 
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be  located;  (4)  the  general  nature  of  the  business,  if  any,  which  it  proposes 
to  do;  (5)  the  amount  of  capital  stock,  if  any,  and  how  and  when  payable; 
(6)  the  number  of  shares  into  which  the  capital  stock  is  divided  and  the 
par  value,  if  such  there  be,  of  each  share;  (7)  that  not  less  than  fifty  per 
cent,  of  the  proposed  capital  stock  has  been  subscribed  by  bona  fide  sub- 
scribers. That,  after  due  notice,  at  a  meeting  of  the  subscribers,  a  majority 
of  whom  in  value  was  present  in  person  or  by  proxy,  the  organization  of 
the  company  had  been  completed  by  the  election  from  themselves  of  a 
board  of  directors,  trustees,  or  managers,  giving  the  names  of  said  directors, 
which  board  shall  manage  the  affairs  of  the  corporation  until  their  succes- 
sors shall  have  been  elected,  and  shall  have  qualified  according  to  the  con- 
stitution and  by-laws  of  the  corporation;  that  the  board  of  directors, 
trustees,  or  managers,  have  secured  the  payment  of  the  subscription  to  the 
capital  stock,  either  in  whole  or  in  such  installments  as  it  shall  see  fit: 
provided,  the  said  amount  shall  not  be  less  than  twenty  per  cent,  of  the 
amount  subscribed  by  each  stockholder.  That  the  said  board  of  directors, 
trustees,  or  managers,  have  elected  from  their  number  a  president,  and 
that  they  have  elected  such  other  person  or  persons  as  they  may  see  fit  as 
secretary  and  treasurer,  the  latter  of  which  officers  shall  be  named  in  the 
declaration:  provided,  further,  that  in  case  of  continuing  building  and  loan 
associations  and  other  corporations  of  a  like  nature  issuing  stock  in  monthly 
series,  the  declaration  may  name  an  amount  as  the  initial  capital  stock  and 
a  larger  amount  as  the  ultimate  capital  stock,  to  which  the  issue  of  the 
monthly  series  may  extend  according  to  the  by-laws  of  said  corporation;  and 
when  not  less  than  fifty  per  cent  of  the  initial  capital  stock  shall  have  been 
subscribed  by  bona  fide  subscribers,  the  meeting  of  the  stockholders  and 
other  proceedings  provided  for  in  sections  7726  to  7756,  inclusive,  may  be 
had:  provided,  further,  that  the  stockholders  of  such  corporation  shall  have 
the  power  at  their  meeting  to  adopt  a  by-law  providing  for  the  issuing  of 
preferred  stock,  having  such  special  privileges  and  to  be  issued  in  such 
amounts  and  in  such  manner  as  they  shall  establish  by  their  said  by-laws: 
provided  further,  that  in  the  event  that  a  newspaper  is  not  published  and 
circulated  in  the  county  where  the  principal  place  of  business  of  the  pro- 
posed corporation  is  to  be  located,  it  will  be  sufficient  to  publish  the  no- 
tice hereinabove  required  in  any  newspaper  generally  circulated  in  such 
county. 

1932*Code,  §  7726;  Civ.  C.  '22,  §  4301;  Civ.  C.  '12,  §  2834;  Civ.  C.  '02,  §  1880;  1896 
(22)  92:  1897  (22)  522;  1903  (24)  75;  1920  (31)  754;  1936  (39)  1337. 

Substantial     compliance    with    section  issue  preferred   stock.   Griffin  v.   White, 

necessary.— This    section    cannot    be    ig-  182  S.  C.  219.  189  S.  E.  127. 

nored  in  substance,  but  must  be  substan-  There  would  be  no  preference  on  insol- 

tially  complied  with,  being  for  the  pro-  vency   of   building   and   loan   association 

tection  both  of  the  incorporators  and  the  between  holders  of  installment  stock  and 

public.  Meyer  v.  Brunson,   104  S.   C.  84,  holders  of  fully  paid  stock  issued  in  con- 

88  S.  E.  359.  formity  with  constitutional  provisions  of 

Legal    residence. — The   place    of   busi-  association    providing    that    association's 

ness  constitutes  its  legal  residence,  but  stock  should  have  par  value  of  $100  per 

this  residence  is  not  confined  to  its  prin-  share  with  power  in  association  to  en- 

cipal    place    of    business.    Cromwell    v.  force   payment   of   all   installment    dues 

Charleston  Ins.,  etc.,  Co.,  2  Rich.  512.  and  that  association  might  accept  dues 

Where  by-laws  of  building  and  loan  as-  from    members    in    advance.    Griffin    v. 

sociation  made  no  provision  for  issuance  White,  182  S.  C.  219,  189  S.  E.  127. 
of  preferred  stock,  association  could  not 
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§  7727.  Requirements  for  winding  up  corporation. — The  affairs  of  any 
corporation  chartered  hereunder  may  be  wound  up  by  a  resolution  of  the 
stockholders  representing  a  majority  of  the  capital  stock,  said  resolution  to 
be  signed  by  the  president  and  secretary,  or  other  officers  of  the  corpora- 
tion, and  a  majority  of  the  board  of  directors,  and  forwarded  to  the  secre- 
tary of  state  to  be  filed:  provided,  that  such  resolution  shall  not  bar  an  ac- 
tion for  two  years  thereafter  against  the  corporation  or  any  of  its  members 
for  any  liability  incurred  during  the  existence  of  the  corporation. 

1932  Code,  §  7727;  Civ.  C.  '22,  §  4302;  Civ.  C.  '12,  §  2835;  Civ.  C.  '02,  §  1881;  1896 
(22)  92;  1897  (22)  522;  1920  (31)  754. 

§  7728.  Subscription — how  payable. — All  subscriptions  to  the  capital  stock 
of  any  corporation  organized  under  this  article  shall  be  payable  in  money, 
or  in  labor  or  in  property  at  its  money  value,  and  shall  be  listed,  the  labor 
or  the  property  and  the  value  thereof  to  be  specified  in  the  list  of  sub- 
scriptions; but  no  subscription  in  labor  or  in  property  shall  be  received 
unless  such  labor  or  property  and  the  value  thereof,  so  to  be  specified  as 
aforesaid,  be  approved  by  said  board  of  corporators;  and  in  case  of  failure 
to  perform  the  labor  or  to  deliver  the  property  according  to  the  terms  of 
the  subscription  the  money  value  thereof  as  specified  in  the  list  of  sub- 
scriptions, shall  be  paid  by  the  subscribers. 

1932  Code.  §  7728;  Civ.  C.  '22,  §  4303;  Civ.  C.  '12,  §  2836;  Civ.  C.  '02,  §  1882;  1896 
(22)  92;   1897   (22)  522. 

Binding  subscriptions.  —  Subscriptions  Release.  —  Subscriptions  are  not  re- 
made before  act  of  incorporation  are  leased  by  amendment  to  charter.  Green- 
binding  if  recognized  afterwards.  Christ  ville,  etc.,  R.  Co.  v.  Coleman,  5  Rich.  118, 
Church  v.  Simons,  2  Rich.  368.  See  also,  Ann.  Cas.  18A,  83. 

N.  E.  Ry.  Co.  v.  Rodrigues,  10  Rich.  278,  As    to    when    released    from   subscrip- 

2  Am.  Rep.  141,  93  Am.  St.  Rep.  361,  27  tion,  see  Nettles  v.  Marco,  33  S.  C.  47, 

L.   R.   A.   306,  33  L.  R.  A.   730,  47  L.  R.  11  S.  E.  595,  6  A.  L.  R.  278. 

A.  263.  Miscellaneous    references. — As    to    ne- 

They    are    binding    where    subscriber  cessity  of  signing  subscription  book,  see 

participates    in   the   organization   of  the  Charlotte,  etc.,  R.  Co.  v.  Blakely,  3  Strob. 

corporation.    Greenville,    etc.,   R.    Co.    v.  245,  6  A.  L.  R.  1118.  As  to  action  to  re- 

Coleman,  5  Rich.  118,  Ann.  Cas.  18A,  83;  cover,  see  Ramey  v.  Anderson,  1  McM. 

Greenville,  etc.,  R.  Co.  v.  Woodsides,  5  300,  42  Am.  Dec.  378;  Columbia  v.  Harri- 

Rich.  145,  55  Am.  Dec.  708,  81  Am.  Dec.  son,  2  Mills  213,  98  Am.  Dec.  621.  As  to 

398,  6  A.  L.  R.  1133.  subscription  made  on  behalf  of  another, 

Conditional     subscription     is     binding,  see  Williams  v.  Benet,  34  S.  C.  112,  13  S. 

Spartanburg,  etc.,  R.  Co.  v.  De  Graffen-  E.  97.  As  to  erasure  of  name,  see  Cheraw, 

reid,    12  Rich.   675,   78  Am.  Dec.   476,   81  etc.,  R.  Co.  v.  White,  10  S.  C.   155,  33  L. 

Am.  Dec.  399,  21  L.  R.  A.  (N.  S.)  803.  R.  A.  594. 

§  7729.  Organization — when  and  how  perfected. — Where  not  less  than 
fifty  per  cent,  of  the  proposed  capital  stock  shall  have  been  subscribed 
by  bona  fide  subscribers,  the  board  of  corporators  shall  call  the  subscribers 
together.  At  such  meeting  of  the  subscribers,  a  majority  of  whom  in  value 
being  present  in  person  or  by  proxy,  the  subscribers  shall  proceed  to  the 
organization  of  the  company  by  the  election  from  themselves  of  a  board 
of  directors,  trustees  or  managers  of  such  number  as  they  may  deem  proper, 
not  to  exceed  fifteen  in  number,  which  board  shall  manage  the  affairs  of 
the  corporation  until  their  successors  shall  have  been  elected,  and  shall 
have  qualified  according  to  the  constitution  and  by-laws  of  the  corpora- 
tion. The  board  of  directors,  trustees  or  managers  shall  call  for  the  pay- 
ment of  the  subscription  to  the  capital  either  in  whole  or  in  such  install- 
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merits  as  it  shall  see  fit.  The  board  of  directors,  trustees  or  managers  shall 
elect  from  their  number  a  president,  and  they  may  also  elect  such  person, 
or  persons,  as  they  may  see  fit  as  secretary  and  as  treasurer,  the  latter  of 
whom  shall  give  such  bond  as  they  may  require:  provided,  that  in  case  of 
continuing  building  and  loan  associations  and  other  corporations  of  a  like 
nature  issuing  stock  in  monthly  series,  the  declaration  may  name  an 
amount  as  the  initial  capital  stock,  and  a  larger  amount  as  the  ultimate 
capital  stock,  to  which  the  issue  of  the  monthly  series  may  extend,  ac- 
cording to  the  by-laws  of  said  corporation;  and  when  not  less  than  fifty 
per  cent,  of  the  initial  capital  stock  shall  have  been  subscribed  by  bona 
fide  subscribers,  the  meeting  of  the  stockholders  and  other  procedings  pro- 
vided for  in  sections  7726  to  7756,  inclusive,  may  be  had:  provided,  further, 
that  the  stockholders  of  such  corporation  shall  have  the  power  at  their 
first  meeting  to  adopt  a  by-law  providing  for  the  issuing  of  preferred  stock, 
having  such  special  privileges  and  to  be  issued  in  such  amounts  and  in 
such  manner  as  they  shall  establish  by  their  said  by-laws. 

1932  Code,  §  7729;  Civ.  C.  '22,  §  4304;  Civ.  C.  '12,  §  2837;  Civ.  C.  '02,  §  1883;  1896 
(22)  94;  1900  (23)  386;  1923  (33)  157. 

Conditions  precedent. — As  to  condi-  pliance  with  charter  or  statutory  provi- 
tions  precedent  to  organiaztion,  see  Che-  sions,  under  special  charter,  see  Spar- 
raw,  etc.,  R.  Co.  v.  White,  10  S.  C.  155,  tanburg,  etc.,  R.  Co.  v.  Ezell,  14  S.  C.  281, 
33  L.  R.  A.  594.  L.  R.  A.  1915A,  486,  6  A.  L.  R.  1117. 

Compliance  with  charter. — As  to  com- 

§  7730.  How  secure  charter — record — admit  in  evidence. — Upon  the  pay- 
ment to  the  treasurer  of  the  corporation,  or  to  some  other  officer  desig- 
nated for  the  purpose  by  the  subscribers,  of  at  least  twenty  per  cent,  of 
the  aggregate  amount  of  the  capital  subscribed,  payable  in  money,  or  upon 
the  delivery  to  such  officers  of  at  least  twenty  per  cent,  of  the  property  sub- 
scribed to  the  aggregate  amount  of  the  capital  stock,  or  upon  its  delivery 
being  secured  by  such  obligations  of  the  subscribers  as  the  board  of  direc- 
tors, trustees  or  managers  may  approve,  the  board  of  corporators,  or  a  ma- 
jority of  them,  shall  over  their  signatures  certify  to  the  secretary  of  state 
that  the  requirements  of  this  article  have  been  complied  with,  -which  cer- 
tificate shall  be  known  as  the  declaration  of  the  corporation.  Upon  the 
filing  of  the  said  declaration,  and  the  receipt  of  the  charter  fee  hereinafter 
provided  for,  and  upon  the  payment  to  him  of  the  fee  of  $2.50  for  the  record- 
ing of  the  declaration,  the  secretary  of  state  shall  issue  to  the  board  of  cor- 
porations a  certified  copy  of  their  declaration,  which  shall  constitute  the 
charter  of  said  corporation,  authorizing  the  same  to  begin  business  under 
the  name  and  for  the  purpose  indicated  in  the  written  declaration,  a  copy 
of  which  charter  shall  be  recorded  in  the  office  of  the  register  of  mesne 
conveyances  or  clerk  of  court  of  each  county  where  such  corporation  shall 
have  an  office  or  place  of  business,  said  copy  shall  be  recorded  thirty  days 
after  date  of  issuance  of  the  same.  A  copy  of  the  certificate  issued  by  the 
secretary  of  state  to  the  board  of  corporations,  and  known  as  the  charter, 
when  attested  and  certified  by  the  secretary  of  state  or  the  register  of 
mesne  conveyances  or  the  clerk  of  the  court  of  the  county  where  such 
certificate  is  recorded,  or  by  the  deputy  of  either  of  them,  shall  in  all 
courts  and  places  be  evidence  of  the  due  organization  and  existence  of 
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the  corporation  and  of  the  matters  specified  in  such  certificate  of  incor- 
poration. 

1932  Code,  §  7730;  Civ.  C.  '22,  §  4305;  Civ.  C.  '12,  §  2838;  Civ.  C.  '02,  §  1884;  1896 
(22)  94;  1920  (31)  754;  1936  (39)  1320. 

Charter  as  evidence  of  incorporation. —  Cas.   780. 

Original    charter    duly    certified    is    the  Denial  of  acceptance  of  charter. — Cor- 

highest  evidence  of  incorporation.  Sum-  poration  receiving  charter  and  working 

ter  Tobacco,  etc.,  Co.  v.  Phoenix  Ins.  Co.,  under  it  cannot  deny  acceptance  of  it. 

76  S.  C.  76,  77,  56  S.  E.  654,  121  Am.  St.  McKay  v.  Beard,  20  S.   C.   156,  33  Am. 

Rep.  941,  10  L.  R.  A.  (N.  S.)  736,  11  Ann.  St.  Rep.   177. 

§  7731.  Issues  of  stock  without  par  value — conditions  of  issue — valuation 
for  fixing  amount  of  charter  fees — banks  excepted. — Any  corporation  in- 
corporated under  the  laws  of  the  State  of  South  Carolina  may  issue  one 
or  more  classes  of  capital  stock  with  or  without  nominal  or  par  value  as 
shall  be  stated  and  expressed  in  the  certificate  of  incorporation  or  in  any 
amendment  thereof,  and  with  such  designations,  preferences,  and  restric- 
tions, if  any,  as  may  be  fixed  and  determined  by  vote  of  two-thirds  of  the 
subscribers  or  stockholders  after  such  notice  as  provided  with  reference 
to  the  issue  of  preferred  stock  by  sections  7693  to  7697,  inclusive.  Preferred 
capital  stock  without  nominal  or  par  value  if  desired  may  be  subject  to 
redemption  in  such  manner,  at  such  time,  or  times,  and  at  such  price  or 
prices,  may  be  given  such  preferences  as  to  assets  upon  dissolution  or 
winding  up  of  the  corporation  whether  voluntary  or  involuntary,  may  be 
given  the  right  to  receive  such  cumulative  or  non-cumulative  dividends, 
payable  quarterly,  half  yearly,  or  yearly,  and  payable  as  a  whole  or  in 
part  before  any  dividend  shall  be  set  apart  or  paid  on  the  common  stock, 
may  be  authorized  to  be  issued  in  more  than  one  series  of  the  same  class, 
each  series  carrying  the  same  or  different  rates  of  dividends,  may  be  made 
convertible  into  shares  of  other  classes  of  preferred  or  common  stock  with 
or  without  nominal  or  par  value,  and  may  have  such  other  preferences, 
designations,  rights,  privileges  and  powers  and  be  made  subject  to  such 
other  restrictions,  limitations  and  qualifications,  as  shall  be  stated  and 
prescribed  or  provided  in  the  certificate  of  incorporation  or  in  any  amend- 
ment thereof,  or  as  may  be  fixed  and  determined  by  vote  of  two-thirds  of 
the  subscribers  or  stockholders  after  such  notice  as  provided  with  reference 
to  the  issue  of  preferred  stock  by  sections  7693  to  7697,  inclusive.  Such 
capital  stock  without  nominal  or  par  value,  whether  common  or  preferred, 
may  be  issued  by  the  corporation  from  time  to  time  for  such  consideration 
as  may  be  fixed  from  time  to  time  by  the  board  of  directors  thereof,  pur- 
suant to  authority  conferred  in  the  certificate  of  incorporation  or  in  any 
amendment  thereof,  or  if  such  certificate  or  amendment  thereof  shall  not 
so  provide,  then  by  the  consent  of  the  holders  of  two-thirds  of  each  class  of 
stock  then  outstanding  and  entitled  to  vote  given  at  a  meeting  called  for 
that  purpose  in  such  manner  as  shall  be  prescribed  by  the  by-laws,  and 
any  and  all  shares  without  nominal  or  par  value  so  issued,  full  consideration 
for  which  has  been  paid  or  delivered,  shall  be  deemed  full  paid  stock  and 
not  liable  to  any  further  call  or  assessment  thereon,  and  the  holder  of  such 
shares  shall  not  be  liable  for  any  further  payments  under  the  provisions  of 
this  section.  In  any  case  in  which  the  law  required  that  the  par  value  of  the 
shares  of  stock  of  a  corporation  be  stated  in  any  certificate  or  paper,  it  shall 
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be  stated,  in  respect  of  such  shares,  that  such  shares  are  without  par  value, 
and  wherever  the  amount  of  stock  authorized  or  issued  to  require  to  be 
stated,  the  number  of  shares  authorized  or  issued  shall  be  stated,  and  it 
shall  also  be  stated  that  such  shares  are  without  par  value.  For  the  purpose 
of  fees  or  taxes  required  to  be  paid  to  the  secretary  of  state  and  for  no 
other  taxing  purposes,  such  shares  shall  be  taken  to  be  of  the  value  of  one 
hundred  ($100.00)  dollars  per  share  unless  it  shall  be  shown  to  the  satisfac- 
tion of  the  proper  officer  that  such  shares  are  of  another  and  different 
value  than  one  hundred  ($100.00)  dollars  per  share,  in  which  event,  such 
shares  shall  be  taken  to  be  of  a  par  value  equivalent  to  such  other  or  dif- 
ferent value  as  so  shown.  The  provisions  of  this  section  shall  not  apply  to 
banks  and  banking  corporations. 
1932  Code,  §  7731;  1927  (35)  218;  1928  (35)  1256. 

§  7732.  Irregularities  not  to  vitiate  corporation  unless  ordered  by  proper 
proceedings. — No  irregularity  in  complying  with  the  provisions  of  sections 
7726  to  7730,  inclusive,  and  sections  7732  to  7756,  inclusive,  shall  be  held  to 
vitiate  the  incorporation  until  a  direct  proceeding  to  set  aside  and  annul 
the  charter  be  instituted  by  the  proper  authorities  of  the  State;  and  all 
acts  done  and  contracts  entered  into  shall  have  the  same  force  and  effect 
as  if  no  irregularity  had  existed. 

1932  Code,  §  7732;  Civ.  C.  '22,  §  4306;  Civ.  C.  '12,  §  2839;  Civ.  C.  '02,  §  1885;  1896 
(22)  92. 

The  word  "irregularities"  must  be  rea-  Ann.  Cas.  780. 

sonably    construed    as    deviations    from  This  provision  relates  to  operations  of 

minor    statutory    provisions.     Meyer    v.  the   corporation   subsequent   to,    as   well 

Brunson,  104  S.  C.  84,  88  S.  E.  359.  as   those   precedent   to,   the    granting   of 

Irregularity    in    variance    of    name    in  the  charter  of  incorporation.  Waccamaw 

charter  and  declaration  can  only  be  at-  Grocery  Co.  v.  Dawsey,  167  S.  C.  74,  165 

tacked   by   State   in   direct   proceedings.  S.  E.  78. 

Sumter  Tobacco,  etc.,  Co.  v.  Phoenix  Ins.  Applied  in  Glenn  v.  Rosborough,  48  S. 

Co.,  76  S.  C.  76,  77,  56  S.  E.  654,  121  Am.  C.  272,  26  S.  E.  611,  L.  R.  A.  1915A,  465, 

St.  Rep.  941,  10  L.  R.  A.  (N.  S.)  736,   11  Ann.    Cas.    13C,   420. 

§  7733.  Board  of  corporators  to  turn  papers  over  to  company. — Upon  the 
issuance  of  the  charter  by  the  secretary  of  state,  the  board  of  corporators 
shall  turn  over  to  the  proper  officers  of  the  corporation  all  subscription  lists 
or  other  papers  they  have  taken  as  corporators,  and  all  such  papers  shall  be 
as  valid  as  if  taken  and  made  by  the  corporators. 

1932  Code,  §  7733;  Civ.  C.  '22,  §  4307;  Civ.  C.  '12,  §  2840;  Civ.  C.  '02,  §  1886;  1896 
(22)  92. 

In  action  on  subscription  note  for  stock  v.  Rosborough,  48  S.  C.  272,  26  S.  E.  611, 
evidence  as  to  falsity  of  statements  in  re-  L.  R.  A.  1915A,  465,  Ann.  Cas.  13C,  420. 
turn  of  corporators  was  excluded.  Glenn 

§  7734.     Proceedings  to  be  recorded  by  secretary  of  state. — The  certificate 

of  incorporation  as  provided  in  this  article  shall  be  filed  in  the  office  of 

the  secretary  of  state,  and  recorded  by  him  in  books  for  that  purpose. 

1932  Code,  §  7734;  Civ.  C.  '22,  §  4308;  Civ.  C.  '12,  §  2841;  Civ.  C.  '02,  §  1887;  1896 
(22)  92;  1920  (31)  754. 

§  7735.  Certain  recording  dispensed  with. — The  recording  by  the  secretary 
of  state  of  the  following  papers  connected  with  charters  of  corporations 
heretofore   required   by   law   are   hereby   dispensed   with:    declaration   or 
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petition  for  charter,  return  of  corporations,  applications  for  increase  or  de- 
crease of  capital  stock,  applications  for  amendment  of  charter,  application 
for  renewal  of  charter. 
1932  Code,  §  7735;  Civ.  C.  '22,  §  4309;  1917  (30)  36. 

§  773G.  To  be  filed  and  indexed. — In  lieu  of  the  recording  heretofore  re- 
quired, the  secretary  of  state  shall  file  said  papers  under  proper  numbers 
and  index  the  same,  and  shall  collect  therefor  the  fees  now  required  for 
recording. 

1932  Code,  §  7736;  Civ.  C.  '22,  §  4310;  1917  (30)  36. 

§  7737.     What  papers  shall  be  recorded. — The  secretary  of  state  shall  re- 
cord as  heretofore  required  such  papers  connected  with  the  charters  of  cor- 
porations as  may  be  of  original  issue  from  this  office. 
1932  Code,  §  7737;  Civ.  C.  '22;  §  4311;  1917  (30)  36. 

§  7738.  Fees  for  charters — consolidation  of  railroad  companies — disposi- 
tion of  fees. — The  secretary  of  state  is  hereby  authorized  and  required  to 
collect  the  following  fees;  upon  each  charter  issued  or  renewed  to  any  cor- 
poration, payable  when  the  said  charter  is  issued  or  renewed,  the  sum  of 
one  mill  upon  each  dollar  of  the  capital  stock  authorized  up  to  and  in- 
cluding one  hundred  thousand  dollars;  the  sum  of  one-half  of  a  mill  upon 
each  dollar  of  the  capital  stock  exceeding  one  hundred  thousand  dollars 
and  up  to  and  including  one  million  dollars;  and  the  sum  of  one  fourth  of 
a  mill  upon  each  dollar  of  the  capital  stock  exceeding  one  million  dollars; 
for  recording  each  declaration,  petition  or  return  precedent  to  the  granting 
of  any  commission  of  corporators,  charter,  amendment  of  charter  or  in- 
crease, or  decrease  of  capital  stock,  or  renewal  of  charter,  required  by  law 
to  be  recorded  in  said  office,  the  sum  of  two  dollars  and  fifty  cents  for 
each  paper  so  recorded;  for  filing  each  declaration  or  other  paper,  by  any 
foreign  corporation,  five  dollars;  for  filing  each  charter  granted  in  another 
State  and  by-laws  adopted  thereunder,  or  either  required  by  law  to  be 
filed,  five  dollars:  provided,  that  nothing  herein  contained  shall  be  con- 
strued to  apply  to  municipal  charters:  provided,  further,  that  nothing  here- 
in contained  shall  be  construed  to  increase  the  fees  for  churches,  lodges, 
colleges,  schools  or  other  eleemosynary  organizations:  provided,  that  in  case 
of  railroad  corporations  having  shares  of  common  stock  of  no  par  value, 
such  shares  for  the  purpose  of  estimating  the  fees  to  be  paid  hereunder, 
shall  be  considered  to  be  of  the  par  value  of  one  hundred  ($100.00)  dollars 
per  share. 

Upon  the  consolidation  of  any  railroad  company  there  shall  be  paid  to 
the  secretary  of  state  a  fee  upon  the  capital  stock  of  the  combined  com- 
pany as  in  the  organization  of  a  new  company:  provided,  that  credit  shall 
be  given  thereon  for  any  charter  fees  paid  by  companies  forming  the  con- 
solidated company.  All  fees  collected  hereunder  shall  be  paid  into  the 
state  treasury  by  the  secretary  of  state. 

1932  Code.  §  7738;  Civ.  C.  '22,  §  4312;  Civ.  C.  '12,  §  2842;  Civ.  C.  '02,  §  1888;  1901 
(23)  710;  1927  (35)  30. 

See  §  8179,  last  subsection,  which  con-  Fees  for  increase  of  capital  stock. — 
firms   certain   charters.  Under  this  section  and  §  7688  providing 
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for  increase  of  capital  stock,  and  requir-      Mfg.  Co.  v.  Gantt,  68  S.  C.  199,  46  S.  E. 
ing  fees  herein  named,  the  fees  are  to  be      1005. 
based   on  the   increase  of  stock.   Pacolet 

§  7739.  Secretary  of  state  to  collect  at  least  five  dollars  for  charter — ex- 
ceptions.— The  secretary  of  state  shall  collect  and  receive  at  least  five  dol- 
lars for  every  charter  issued  by  him,  in  addition  to  the  recording  fee  as 
provided  for  by  law.  The  provisions  of  this  section  shall  not  apply  to 
eleemosynary  corporations. 
1932  Code,  §  7739;  Civ.  C.  '22,  §  4313;  Civ.  C.  '12,  §  2843;  1905  (24)  873. 

§  7740.  Fees  for  building  and  loan  associations. — The  fees  to  be  charged 
by  the  secretary  of  state  for  the  issuing  of  a  charter  to  building  and  loan 
associations  organized  within  this  State  shall  be  twenty-five  dollars;  and, 
further,  no  commissions  shall  be  charged  on  any  increase  of  the  capital 
stock  of  such  associations. 
1932  Code,  §  7740;  Civ.  C.  '22,  §  4314;  Civ.  C.  '12,  §  2845;  1903  (24)  76;  1905  (24)  903. 

§  7741.  How  certain  corporations  may  secure  a  new  charter — amend- 
ments— fees. — Any  corporation  heretofore  created  which  has  not  forfeited 
its  charter,  and  any  corporation  created  by  the  General  Assembly  of  1894, 
may  surrender  its  charter  and  secure  a  new  charter  under  this  article;  and 
any  such  corporation  or  any  corporation  created  under  this  article  may 
have  its  name  changed  or  its  charter  amended  in  any  particular  under 
this  article.  Any  corporation  chartered  previous  to  the  approval  of  this 
article,  desiring  to  increase  its  capital  stock,  shall,  before  such  increase  be 
allowed  and  resolution  be  filed  and  recorded,  pay  to  the  secretary  of  state 
the  fees  prescribed  in  section  7738:  provided,  that  the  granting  of  such 
new  charter  or  such  amendments  shall  not  operate  in  any  way  to  pre- 
judice the  claims  of  creditors  of  such  corporation  or  to  relieve  such  cor- 
poration of  any  liability  already  created  or  assumed,  but  that,  although 
operating  under  a  new  charter,  it  shall  be  regarded  as  the  same  corpora- 
tion. In  order  to  obtain  such  new  charter  or  such  amendment  of  charter, 
the  board  of  directors,  trustees  or  managers  shall  call  a  stockholders' 
meeting,  giving  at  least  thirty  days'  notice  of  the  time,  place  and  purpose 
of  said  meeting,  either  by  the  mailing  of  written  notice  to  each  stockholder 
or  else  by  publication  in  some  newspaper  published  in  the  county  where 
the  corporation  has  its  principal  place  of  business,  or  (if  no  paper  be  pub- 
lished in  the  county)  by  written  or  printed  notice  posted  up  on  the  court 
house  door:  provided,  that  such  meeting  may  also  be  called  by  the  presi- 
dent of  the  corporation,  or  by  any  stockholder  owning  in  aggregate  twenty 
per  cent,  of  the  capital  stock,  in  the  manner  above  provided.  If  a  majority 
of  the  stock  of  the  corporation  be  present  at  such  meeting,  in  person  or  by 
proxy,  and  a  resolution  asking  for  a  new  charter  or  an  amendment  of 
charter  be  adopted  by  a  majority  vote  of  the  shares  represented  at  the 
meeting,  then  the  board  of  directors,  trustees  or  managers,  or  a  majority 
of  them,  shall  certify  such  resolution,  over  their  signatures,  to  the  secretary 
of  state.  Such  resolution  petitioning  for  such  new  charter  or  amendment 
shall  set  forth  the  date  of  the  original  charter  of  the  company  by  reference 
to  the  act  of  the  General  Assembly  or  to  the  record  in  the  office  of  the  sec- 
retary of  state,  and  shall  in  other  respects  conform  to  the  form  of  the 
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declaration  provided  for  in  section  7726.  The  secretary  of  state,  upon  the 
filing  of  such  declaration  and  upon  payment  of  the  charter  fee  in  cases 
where  an  increase  of  capital  stock  is  petitioned  for,  and  upon  the  payment 
of  a  fee  of  three  dollars,  shall  issue  to  the  corporation  a  new  charter  or  an 
amended  charter  in  accordance  with  the  terms  of  the  petition.  All  papers 
connected  with  the  granting  of  such  new  charters  or  of  such  amendments 
shall  be  recorded  as  provided  in  section  7734. 

1932  Code,  §  7741;  Civ.  C.  '22,  §  4315;  Civ.  C.  '12,  §  2846;  Civ.  C.  '02,  §  1889;  1896 
(22)  97;  1898  (22)  769;  1901  (23)  710. 

Cross  references.— See  §§  7688-7690  for  glenn  Mills  v.  Ruff,  52  S.  C.  448.  30  S. 

provisions  as  to  increase  or  decrease  of  E.  587;  Attorney-General  v.  Clergy  Soc, 

capital   stock.   As   to  sufficiency   of  no-  10  Rich.  Eq.  604,  Ann.  Cas.  13A,  1013. 

tice  of  meeting  authorizing  execution  of  Applied  in  Drewry  v.  Columbia  Amuse- 

mortgage  or  bonds,  see  §  7745,  subsec.  8.  ment   Co.,    87    S.   C.    445,   69    S.    E.    879, 

As  to  surrender  of  old  charter  and  ac-  1094,  L.  R.  A.  1917A,  880,  Ann.  Cas.  16B, 

ceptance  of  new,  see  Roye  v.  Charleston  658. 
Savings   Inst.,    14   Rich.   Eq.    54;   Laura- 

§  7742.  Expenses  of  charters. — No  expenses  shall  be  attached  to  the  grant- 
ing of  charters  or  amendments  thereto  further  than  the  fees  as  specified 
herein:  provided,  that  the  total  fees  for  the  charter  of  any  church,  ceme- 
tery company,  Freemason  or  Odd  Fellows  or  Knights  of  Pythias  lodge  or 
any  other  charitable,  social,  educational  or  religious  society,  shall  not  ex- 
ceed the  sum  of  two  dollars,  to  be  paid  to  the  secretary  of  state  upon  the 
filing  of  the  petition  for  incorporation. 

1932  Code,  §  7742;  Civ.  C.  '22,  §  4316;  Civ.  C.  '12,  §  2847;  Civ.  C.  '02,  §  1890;  1896 
(22)  97. 

See  §  8160. 

§  7743.     Duration  and  renewal  of  charters. 

(1)  Charters  perpetual — liquidation. — All  charters  granted  under  the 
provisions  of  this  article  shall  continue  of  force  perpetually  unless  limited 
by  the  terms  of  the  petition:  provided,  that  all  corporations  shall  always 
have  the  right  to  go  into  liquidation  and  to  wind  up  their  affairs  upon  a 
stockholders'  vote  representing  a  majority  of  capital  stock  had  after  such 
notice  as  is  provided  in  section  7741. 

(2)  How  expired  charters  may  be  renewed. — If  the  charter  of  any  corpor- 
ation heretofore  or  hereafter  granted  by  special  act,  or  under  general  laws, 
has  expired,  or  shall  expire  by  limitation  of  time,  such  charter  may  be  re- 
newed (to  continue  of  force  perpetually  unless  limited  by  the  terms  of  the 
petition,  and  to  be  subject  to  amendment  or  repeal  by  or  under  legislative 
authority)  in  the  following  manner: 

(3)  Form  of  petition. — A  petition  shall  be  filed  with  the  secretary  of  state 
by  any  three  or  more  of  the  officers,  stockholders  or  members  of  such  cor- 
poration for  renewal  of  the  charter  thereof,  setting  forth  such  charter  and 
the  date  of  its  expiration;  and  thereupon  the  secretary  of  state  shall,  on 
payment -to  him  of  the  charter  fees  prescribed  by  law,  issue  a  certificate  of 
renewal  of  such  charter  and  deliver  the  same  to  the  petitioners,  such 
certificate  to  be  to  the  following  purport: 

"The  State  of  South  Carolina:  whereas, being  three  or  more  of 

the  officers,  stockholders  or  members  (as  the  case  may  be)  of  the  corpora- 
tion known  by  the  name  of  —  (here  state  name  of  cor- 
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poration,  and  chartered  by on  the day  of 

,  A.  D.  (here  state  how  and  when  char- 
tered), have  filed  with  me  their  petition  for  renewal  of  the  charter  of  such 
corporation.  Now,  know  all  men  by  these  presents,  that  the  charter  of  the 
said  corporation  is  hereby  renewed,  with  all  the  franchises,  powers,  rights, 
privileges  and  immunities,  and  subject  to  the  responsibilities  and  liabilities 
granted  and  imposed  heretofore  to  and  on  such  corporation,  in  perpetuity 

or  for  years  (as  the  case  may  be).  Witness  my  hand  and  seal 

of  office  this  __ _  day  of ,  A.  D (L.  S.) 


Secretary  of  State." 
Upon  the  issuing  of  such  certificate  or  renewal,  that  charter  of  such 
corporation  shall  thereupon  be  renewed,  and  the  corporation  shall  be  en- 
titled to  and  vested  with  all  the  franchises,  powers,  rights,  privileges, 
immunities  and  property  enjoyed,  possessed  and  owned  by  it  at  the  ex- 
piration of  its  charter,  in  all  respects  as  if  such  charter  had  not  expired, 
and  subject  to  the  responsibilities  and  liabilities  to  which  it  was  subject  at 
the  time  of  such  expiration;  and  all  acts  done  by  such  corporation  after 
the  expiration  of  its  charter  shall  thereupon  be  as  valid  as  if  such  charter 
had  not  expired. 

(4)  Record. — And  such  certificate  of  renewal  shall  be  recorded  in  the 
secretary  of  state's  office  and  also  in  the  office  of  the  register  of  mesne 
conveyances  or  clerk,  as  required  by  section  7730  and  a  certified  copy  there- 
of shall  be  evidence  as  provided  in  said  section. 

(5)  Secretary  of  state  to  publish  list  of  renewals. — The  secretary  of  state 
shall  publish  with  the  acts  of  the  General  Assembly  a  list  of  all  such  cer- 
tificates of  renewal  as  he  is  now  required  by  law  to  do  in  the  cases  of 
original  charters  issued  by  him. 

1932  Code,  §  7743;  Civ.  C.  '22,  §  4317;  Civ.  C.  '12,  §  2848;  Civ.  C.  '02,  §  1891;  189S 
(22)  97;  1897  (22)  524;  1898  (22)  771. 

The  renewal  of  a  charter  held  relates  69  L.  R.  A.  131,  35  L.  R.  A.  (N.  S.)  896, 

back    to    prevent    reverter    of   property.  Ann.  Cas.  12C,  42,  Ann.  Cas.   13A,  1013, 

St.  Philips  Church  v.  Zion  Presbyterian  Ann.   Cas.    14B,  390.   See  also,   Brown  v. 

Church,  23   S.   C.  297,   99  Am.   Dec.   337,  Chesterville   Academy   Soc,   3   Rich.   Eq. 

16  Am.  St.  Rep.  623,  50  Am.  St.  Rep.  157,  362,  Ann.  Cas.  14B,  390. 

§  7744.  Amendments  by  special  acts  confirmed. — All  amendments  here- 
tofore made  of  charters  of  corporations  granted  by  special  act  are  hereby 
ratified  and  confirmed. 

1932  Code,  §  7744;  Civ.  C.  '22,  §  4318;  Civ.  C.  '12,  §  2849;  Civ.  C.  '02,  §  1892;  1898 
(22)  771. 

§  7745.  Powers. — Every  corporation  chartered  under  this  article  shall  have 
the  following  powers,  to  wit: 

(1)  To  have  perpetual  succession. 

(2)  To  sue  and  be  sued  by  the  corporate  name. 

(3)  To  have  a  common  seal  and  to  alter  the  same  at  pleasure. 

(4)  To  prescribe  the  mode  of  transferring  the  shares  of  the  corporation. 

(5)  To  make  contracts,  to  loan  money,  to  acquire  and  to  transfer  prop- 
erty, both  real  and  personal,  including  shares  of  stock  in  other  corporations, 
possessing  the  same  powers  in  such  respects  as  individuals  now  enjoy. 
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(6)  To  make  by-laws  and  all  rules  and  regulations  deemed  expedient  for 
the  management  of  its  affairs  not  inconsistent  with  the  Constitution  and 
laws  of  this  State  or  of  the  United  States. 

(7)  To  have  a  lien  upon  the  shares  of  its  stockholders  to  enforce  the  pay- 
ment of  installments  due  upon  the  capital  stock,  to  provide  and  to  enforce 
the  collection  of  such  fines  and  penalties  for  delinquency  in  payments  of 
its  installments  upon  the  capital  stock  as  its  by-laws  may  fix,  not  to  exceed 
ten  per  centum  on  account  due. 

(8)  To  borrow  money  for  the  purpose  of  carrying  out  the  objects  of  its 

charter;  to  make  notes,  bonds  or  other  evidences  of  debt;  and  to  secure  the 

payments  of  its  obligations  by  mortgage  or  deed  in  trust  on  all  or  any  of  its 

property  and  franchises,  both  real  and  personal,  when  so  authorized  by 

resolution  of  its  board  of  directors  or  managing  board. 

1932  Code,  5  7745;  Civ.  C.  '22,  §  4319;  Civ.  C.  '12,  §  2850;  Civ.  C.  '02.  §  1893;  1896 
(22)  99;  1898  (22)  770;  1911  (27)  153;  1933  (38)  62. 

Note:  Subsection  (8)  was  amended  in 
1933  so  as  not  to  require  notice  to  stock- 
holders to  execute  mortgage.  Cases  be- 
low on  the  subject  of  notice  to  stockhold- 
ers were  decided  before  the  1933  amend- 
ment. 

Notice  of  meetings. — Subsequent  lien 
creditors  cannot  attack  validity  of  a 
mortgage  for  valuable  consideration  on 
ground  that  all  the  stockholders  were 
not  notified  as  required  by  §  7741,  where 
majority  of  stockholders  were  notified 
and  attended  meeting  authorizing  exe- 
cution of  mortgage.  Drewry  v.  Columbia 
Amusement  Co.,  87  S.  C.  445,  69  S.  E.  879, 
1094,  L.  R.  A.  1917A,  880,  Ann.  Cas.  16B, 
658. 

Waiver  of  notice.  —  Stockholders  can 
waive  notice  if  they  have  actual  notice 
of  meeting.  In  re  Goldville  Mfg.  Co.,  118 
F.  892,  895. 

By-laws. — All  by-laws  must  be  sub- 
ordinate and  conformable  to  charter.  St. 
Luke's  Church  v.  Matthews,  4  Desaus. 
578,  585,  6  Am.  Dec.  619,  66  Am.  Dec. 
513,  43  Am.  St.  Rep.  152,  136  Am.  St. 
Rep.  1028,  38  L.  R.  A.  689,  Ann.  Cas.  13C, 


1042. 
Deposits    of    title    deeds    by    president 

cannot  create  an  equitable  mortgage. 
Parker  v.  Carolina  Sav.  Bank,  53  S.  C. 
583,  31  S.  E.  673,  69  Am.  St.  Rep.  888,  10 
L.  R.  A.  (N.  S.)  903,  19  L.  R.  A.  (N.  S.) 
210.  24  L.  R.  A.  (N.  S.)  630,  40  L.  R.  A. 
(N.  S.)  782. 

Assignment  of  premium  notes. — This 
section  does  not  deprive  an  insurance 
company  of  power  to  assign  premium 
notes  thereafter  to  be  taken  in  the  ordi- 
nary course  of  business  to  secure  a  loan, 
and  such  an  assignment  was  not  invalid 
because  the  notes  were  not  in  esse  at 
the  date  of  the  assignment.  Wise  v.  Car- 
olina Hail  Ins.  Co.,  108  S.  C.  504,  94  S. 
E.   535. 

As  to  lien  in  favor  of  vendor  under  an 
attempted  but  irregular  mortgage,  see 
Hughes  v.  Edisto  Cypress  Shingle  Co., 
51  S.  C.  1,  28  S.  E.  2,  84  Am.  St.  Rep. 
884. 

Banks. — Subsection  8  of  this  section 
does  not  apply  to  banks.  Temple  v.  Mc- 
Kay, 172  S.  C,  305;   174  S.  E.,  23. 


§  7746.  When  stock  shall  be  issued.— No  stock  shall  be  issued  by  any  cor- 
poration until  fully  paid,  except  in  cases  of  corporations  when  by  the  terms 
of  the  petition  the  capital  stock  is  to  be  paid  in  installments;  and  no  trans- 
fers of  stock  shall  be  valid  except  as  between  the  parties  thereto  until  the 
same  shall  have  been  regularly  entered  upon  the  books  of  the  corporation. 
1932  Code,  §  7746:  Civ.  C.  '22,  §  4320;  Civ.  C.  '12,  §  2851;  Civ.  C.  '02,  §1894;  1896 
(22)  99. 


Entry  necessary  to  affect  statutory 
liability  of  stockholder. — Actual  entry  of 
transfer  on  books  is  necessary  to  affect 
the  statutory  liability  of  stockholder. 
Man  v.  Boykin,  79  S.  C.  1,  7,  60  S.  E.  17, 
128  Am.  St.  Rep.  830,  46  L.  R.  A.  (N.  S.) 
670;  White  v.  Commercial,  etc.,  Bank,  66 
S.  C.  491,  45  S.  E.  94,  97  Am.  St.  Rep. 
803.  11  L.  R.  A.  (N.  S.)  820. 

A  stockholder  does  not  escape  his  stat- 


utory liability  by  transferring  his  stock 
without  so  entering  it.  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  C.  583,  31  S.  E.  673, 
69  Am.  St.  Rep.  888,  10  L.  R.  A.  (N.  S.) 
903,  19  L.  R.  A.  (N.  S.)  210,  24  L.  R.  A. 
(N.  S.)  630.  40  L.  R.  A.  (N.  S.)  782;  Wright 
v.  Barringer,  160  S.  C.  359,  158  S.  E.  737. 
And  to  relieve  original  stockholder. — 
After  transfer  entered  on  books  of  the 
company  the  original  stockholder   is   no 
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longer  liable  as  such.  Efird  v.  Piedmont 
Land  Imp.,  etc.,  Co.,  55  S.  C.  78,  32  S.  E. 
758,  118  Am.  St.  Rep.  206,  41  L.  R.  A. 
995.  46  L.  R.  A.  (N.  S.)  441,  L.  R.  A. 
1918D,  1050.  L.  R.  A.  1918E,  245,  Ann. 
Cas.  13E,  1025. 

This  section  does  not  require  the  mak- 
ing of  a  public  list  of  stockholders,  nor 
apply  at  all  except  in  cases  of  transfers. 
Nettles  v.  Tillson,  87  F.  (2d)  770. 

Who  may  compel  transfer. — The  ven- 
dor or  assignor  may  compel  transfer  to 
the  vendee.  Man  v.  Boykin,  79  S.  C.  1, 
7.  60  S.  E.  17.  128  Am.  St.  Rep.  830,  46 
L.  R.  A.   (N.  S.)  670. 

Or  may  be  reimbursed  by  transferee 
where  transfer  not  entered. — But  in  case 
of  liability  of  assignor  because  transfer 
is  not  entered  on  books,  he  has  his  ac- 
tion against  the  transferee  for  reimburse- 
ment. Man  v.  Boykin,  79  S.  C.  1,  5.  60 
S.  E.  17,  128  Am.  St.  Rep.  830,  46  L.  R. 
A.   (N.  S.)   670. 

As  entry  is  not  necessary  as  between 
parties. — Entry  of  transfer  of  stock  by 
indorsement  in  blank  upon  corporate 
books  was  not  necessary  as  between  par- 
ties. Equitable  Trust  Co.  v.  Columbia 
Nat.   Bank,   145   S.   C.   91,   142   S.   E.   811; 


A.  M.  Law  &  Co.  v.  Cleveland,  172  S.  C. 
200,  173  S.  E.  638;  Waccamaw  Grocery 
Co.  v.  Dawsey,  167  S.  C.  74,  165  S.  E. 
781. 

"Stockholder." — Person  to  whom  bank 
stock  was  issued,  though  certificates  were 
not  delivered  and  alleged  stockholder  did 
not  attend  stockholders'  meeting,  is  a 
"stockholder,"  subject  to  statutory  liabil- 
ity on  insolvency.  Bain  v.  Rogers,  158  S. 
C.  417,  155  S.  E.  619. 

This  section  merely  defines  who  stock- 
holders are.  Brice  v.  Cleveland,  179  S.  C. 
283;  184  S.  E.  574. 

The  signature  of  a  purchaser  of  cor- 
porate stock  as  receipt  on  the  certificate 
stub  is  not  an  essential  prerequisite  to  a 
valid  issuance  of  stock.  Bain  v.  Rogers, 
158  S.  C.  417,   155  S.  E.  619. 

Estoppel  to  question  issue  of  stock. — 
As  to  estoppel  to  question  the  issue  of 
stock  under  this  section,  see  Granite 
Brick  Co.  v.  Titus,  226  F.  557. 

Intention  to  transfer. — As  to  intention 
to  transfer,  see  Maxwell  v.  Foster,  67  S. 
C.  377,  45  S.  E.  927. 

Applied  in  Bain  v.  Rogers,  158  S.  C. 
417,  155  S.  E.  619. 


§  7747.  Additional  powers. — Corporations  organized  for  any  purpose  un- 
der the  provisions  of  this  article  shall  have  power  to  construct  and  operate 
a  railroad,  electric  railway,  tramway,  turnpike  or  canal  for  their  own  use 
and  purposes,  and  shall  have  the  right  to  effect  a  crossing  with  any  existing 
railroad  or  public  roads  as  is  now  provided  by  law  for  railroad  corpora- 
tions; but  they  shall  have  no  power  to  condemn  lands  except  for  crossing 
any  existing  railroad  or  public  road,  as  herein  provided. 

1932  Code,  §  7747;  Civ.  C.  '22,  §  4321;  Civ.  C.  '12,  §  2852;  Civ.  C.  '02,  §  1895;  1896 
(22)  99. 


In  general.  —  This  section  providing 
that  corporations  shall  have  no  power  to 
condemn  lands  except  for  certain  pur- 
poses, was  repealed  by  necessary  impli- 
cation by  Act  Feb.  25,  1904  (24  St.  at 
Large,  p.  489),  conferring  on  electric 
lighting  and  power  companies,  whether 
incorporated  under  the  laws  of  the  State 
or  thereunder  domesticated,  the  right  to 
resort  to  condemnation  proceedings. 
Southern  Power  Co.  v.  Walker,  89  S.  C. 
84,  71  S.  E.  356.  Ann.  Cas.  15A,  80,  Ann. 
Cas.  15C,  932. 

Constitutionality. — This  section  is  con- 
stitutional. Alderman  &  Sons  Co.  v.  Wil- 
son Lbr.  Co.,  77  S.  C.   165,  57  S.  E.  756. 

Effect  of  section  on  former  charters. 
— Charter  of  corporation  obtained  under 
General  Laws  of  1886,  providing  that  it 
may  take  private  property  for  right  of 
way  for  railroad,  is  amended  by  Act  of 
1896,  so  that  it  now  has  no  such  power 
or  right.  Boyd  v.  Winnsboro  Granite 
Co.,  66  S.  C.  433.  437,  45  S.  E.  10. 

Right  to  condemn  right  of  way. — This 
section  gives  a  private  corporation  right 


to  condemn  right  of  way  for  private 
railroad  over  public  or  private  railroad. 
or  tramroad,  and  such  condemnation 
may  be  had  across  right  of  way  staked 
out  on  which  proposed  railroad  has  not 
been  actually  located.  Alderman  &  Sons 
Co.  v.  Wilson  Lbr.  Co.,  77  S.  C.  165,  168, 
57  S.  E.  756. 

As  to  crossing  enforced  in  behalf  of  a 
private  railroad,  see  Salem  R.  Co.  v. 
Alderman  &  Sons  Co.,  78  S.  C.  1.  58  S. 
E.  940. 

Duty  to  observe  due  care  on  rail- 
roads. —  Business  corporation  owning 
railroad  is  subject  to  general  laws  relat- 
ing to  highway  crossings  and  is  under 
the  same  duty  as  railroad  company  to 
observe  due  care.  Engelberg  v.  Pretty- 
man,  159  S.  C.  91,  156  S.  E.  173. 

Liability  for  negligence  of  contractor 
operating  railroad.  —  Business  corpora- 
tion operating  railroad  through  inde- 
pendent contractor  or  lessee  is  liable 
for  negligence  of  contractor  or  lessee  at 
highway  crossing.  Engelberg  v.  Pretty- 
man,  159  S.  C.  91.  153  S.  E.  173. 
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§  7748.  Shares  of  stock  requisite  for  eligibility  of  directors,  etc..  of  bank- 
ing corporations.  — No  stockholder  in  any  corporation  organized  under  the 
provisions  of  this  article  for  banking  purposes  shall  be  eligible  to  election 
as  a  director,  manager  or  trustee  who  is  not  the  owner  of  at  least  ten  shares 
of  stock  in  said  corporation.  However,  no  stockholder  shall  hereafter  be 
elected  as  director  of  a  corporation  organized  for  banking  purposes  unless 
he  shall  own  at  the  time  of  his  election,  and  all  times  thereafter,  unen- 
cumbered and  unpledged  shares  of  stock  to  the  par  value  of  five  hundred 
($500.00)  dollars,  provided,  that  the  provisions  of  this  amendment  shall  not 
operate  to  disqualify  any  director  who  is  now  serving  as  such  officer  of  any 
bank,  during  his  present  term  of  office. 

1932  Code,  §  7748:  Civ.  C.  '22,  §  4322;  Civ.  C.  '12,  §  2853;  Civ.  C.  '02,  §  1896:  1896 
(22)  99;  1926  (34)  1729. 

§  7749.  Classes  of  directors  for  certain  corporations. — An}'  corporation  of 
this  State,  organized  for  the  purpose  of  doing  a  general  banking,  or  insur- 
ance, or  shipbuilding  and  trust  company  business,  or  trust  company  busi- 
ness alone,  may,  by  a  resolution  adopted  at  the  meeting  of  the  subscribers 
for  organization,  or  its  by-laws  adopted  after  such  organization,  provide  for 
the  election  of  two  classes  of  directors,  to  wit,  active  and  advisory,  and  may 
prescribe  distinct  duties  to  be  devolved  upon  each  of  said  classes;  and  may 
elect  such  number  of  directors  for  each  of  said  classes  as  may  be  deemed 
advisable,  and  that  it  may,  from  time  to  time,  alter  its  by-laws  with  refer- 
ence thereto. 

1932  Code,  §  7749;  Civ.  C.  '22,  §  4323;  Civ.  C.  '12,  §  2854:  1902  (23)  1038:  1906  (25) 
54. 

§  7750.  Books  open  to  inspection. — The  books  of  any  corporation  organized 
under  this  article  shall  be  open  to  the  inspection  of  any  stockholder  at  any 
and  all  times. 

1932  Code,  §  7750:  Civ.  C.  '22,  §  4324;  Civ.  C.  '12,  §  2855;  Civ.  C.  '02,  §  1897;  1896 
(22)  99. 

Compelling  production  of  books  and  holders,  is  a  proper  exercise  of  discre- 
records  of  a  corporation  at  the  principal  tion.  Self  v.  Langley  Mills.  123  S.  C.  179, 
place  of  business  for  inspection  by  stock-      115  S.  E.  754. 

§  7751.  Non-user  of  charter  for  five  years  a  forfeiture. — Any  corporation 
organized  under  the  provisions  of  this  article  shall  cease  to  exist  by  a  non 
user  of  its  franchises  for  five  years  at  any  one  time:  provided,  that  this 
shall  not  relieve  any  stockholder  of  any  liability  incurred  during  the  exist- 
ence of  said  corporation.  Provided,  further,  that  it  shall  be  the  duty  of 
the  chief  bank  examiner,  and  the  said  chief  bank  examiner,  is  hereby  re- 
quired, to  certify  to  the  secretary  of  state  the  name  of  any  bank,  banking 
institution,  cash  depository,  trust  company,  or  building  and  loan  association 
which  shall  have  ceased  to  exist  under  the  provisions  of  this  section,  and 
immediately  upon  receipt  of  such  certificate  the  secretary  of  state  shall, 
without  fee,  proceed  to  cancel  the  charter  or  certificate  of  incorporation 
of  such  bank,  banking  institution,  cash  depository,  trust  company,  or 
building  and  loan  association,  and  shall  make  a  note  of  such  cancellation  on 
the  charter  or  certificate  of  incorporation,  and  in  the  index  thereof. 

1932  Code,  §  7751;  Civ.  C.  '22,  §  4325;  Civ.  C.  '12,  §  2856;  Civ.  C.  '02,  §  1898;  1896 
(22)  99;  1938  (40)  1678. 
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§  7752.  Failure  to  elect  directors  and  officers. — A  failure  to  hold  meetings 
or  elect  directors,  trustees  or  managers  on  the  day  appointed  by  the  by- 
laws shall  not  work  a  forfeiture  of  the  charter  of  the  company,  but  a  meet- 
ing may  be  called  hereafter  by  the  president,  or  by  the  stockholders  own- 
ing one-fifth  of  the  capital  stock  of  the  corporation,  by  giving  such  notice 
as  the  by-laws  may  require  for  annual  meetings. 

1932  Code.  §  7752;  Civ.  C.  '22,  §  4326;  Civ.  C.  '12,  §  2857;  Civ.  C.  '02,  §  1899;  1896 
(22)  99. 

§  7753.  Right  to  charge  for  use  of  wharves. — Any  corporation  organized 
under  this  article  engaged  in  the  transportation  of  freight  or  passengers 
by  means  of  steamboats  or  otherwise  upon  any  of  the  navigable  waters  of 
this  State  shall  have  the  authority  to  exact  reasonable  tolls  and  fees  for  the 
use  of  wharves  or  landings  located  upon  lands  that  are  the  property  of  such 
corporation  or  that  are  under  lease  or  control  of  such  corporation. 

1932  Code,  §  7753;  Civ.  C.  '22,  §  4327;  Civ.  C.  '12,  §  2858;  Civ.  C.  '02,  §  1900;  1896 
(22)  99. 

§  7754.  Subject  to  liabilities  and  rights  now  imposed  by  law. — Every  cor- 
poration created  under  the  provisions  of  this  article  shall  be  subject  to  the 
liabilities  now  imposed  by  law,  and  shall  have  all  the  rights,  powers  and 
privileges  now  provided  for  by  law. 

1932  Code,  §  7754;  Civ  C.  '22,  §  4328;  Civ.  C.  *12,  §  2859;  Civ.  C.  '02,  §  1901;  1896 
(22)  99. 

§  7755.  Right  of  manufacturing  corporations  to  become  members  of  cer- 
tain mutual  associations. — Each  and  every  manufacturing  corporation  of 
this  State,  whether  incorporated  under  the  provisions  of  any  special  or 
general  act  of  the  General  Assembly  of  this  State,  shall,  in  addition  to  all 
the  rights,  powers  and  franchises  which  they  and  each  of  them  now  several- 
ly possess,  have  full  power  and  authority  to  become  a  member  of  or  effect 
insurance  of  their  several  property,  in  whole  or  in  part,  in  any  mutual  pro- 
tective association  or  associations,  or  mutual  insurance  company  or  com- 
panies of  any  kind,  and  to  severally  subscribe  and  subject  themselves  to  all 
the  provisions  of  the  several  constitutions  or  by-laws  of  such  associations 
or  companies. 
1932  Code,  §  7755;  Civ.  C.  '22,  J  4329;  Civ.  C.  '12,  §  2860;  1903  (24)  74. 

§  7756.  Manufacturing  corporation  member  of  mutual  insurance  com- 
panies, etc. — warehouse  receipts. — Each  and  every  such  company  shall 
further  have  full  power  and  authority  to  become  a  member  of  any  mu- 
tual company  or  association,  and  to  severally  subscribe  and  subject  them- 
selves to  the  constitution  and  by-laws  thereof,  which  shall  be  or  may  have 
been  formed  or  incorporated,  with  a  view  of  affording  to  the  members 
thereof,  insurance  against  or  indemnity  for  any  accident  or  mishap,  or 
which  shall  be  or  may  have  been  formed  or  incorporated  with  a  view  of 
issuing  warehouse  or  other  receipts,  or  warehouse  or  other  certificates,  for 
the  whole  or  any  part  of  any  product  thereof,  or  for  any  raw  product  to  be 
used  by  them,  or  with  the  purpose  of  guaranteeing  such  receipts  or  cer- 
tificates, and  the  validity  thereof. 

1932  Code,  §  7756;  Civ.  C.  '22,  §  4330;  Civ.  C.  '12,  §  2861;  1903  (24)  74. 
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ARTICLE  3 
Merger  and  Consolidation  of  Corporations 

7757.  Submission  to  stockholders.  7760.  Actions  pending. 

7758.  Powers  of  consolidation.  7761.  Affect  on  liabilities,  etc. 

7759.  Dissenting  stockholders.  7762.  Bonds,  stock  issues. 

7763.  Effect  on  anti-trust  laws. 

§  7757.  Submission  to  stockholders — certification  to  secretary  of  state — 
record — charter  fees. — Any  two  or  more  corporations  now  or  hereafter  ex- 
isting under  the  laws  of  this  State,  for  the  purpose  of  carrying  on  any  kind 
of  business,  except  railroads  and  other  transportation  companies  and  tele- 
graph and  other  transmitting  corporations  owning  or  controlling  parallel 
or  competing  lines,  may  consolidate  into  a  single  corporation  which  may  be 
either  one  of  said  consolidated  corporations  or  a  new  corporation  to  be 
formed  by  means  of  such  consolidation.  The  directors,  or  a  majority  of 
the  directors  of  such  corporations  as  desire  to  consolidate,  may  enter  into 
an  agreement  signed  by  them  under  the  corporate  seals  of  the  respective 
corporations,  prescribing  the  terms  and  conditions  of  consolidation,  the 
mode  of  carrying  the  same  into  effect  and  the  manner  and  basis  of  con- 
verting the  shares  of  each  of  the  old  corporations  into  the  new  corporation, 
with  such  other  details  and  provisions  as  are  deemed  necessary  or  desir- 
able. 

Said  agreement  shall  be  submitted  to  the  stockholders  of  each  corpora- 
tion, at  a  meeting  thereof  called  separately  for  the  purpose  of  taking  the 
same  into  consideration,  of  the  time,  place  and  object  of  which  meeting  due 
notice  shall  be  given  by  publication  at  least  once  a  week  for  four  succes- 
sive weeks,  in  one  or  more  newspapers  published  in  the  county  wherein 
each  corporation  either  has  its  principal  office  or  conducts  its  business, 
and  a  copy  of  such  notice  shall  be  mailed  to  the  last  known  postoffice  ad- 
dress of  each  stockholder  of  each  corporation  at  least  twenty  days  prior 
to  the  date  of  such  meeting,  and  at  said  meeting  said  agreement  shall  be 
read  and  considered  and  a  vote  by  ballot  in  person  or  by  proxy  shall  be 
taken  for  the  adoption  or  rejection  of  the  same,  each  share  entitled  to  vote, 
entitling  the  holder  thereof  to  one  vote;  and  if  the  votes  of  stockholders 
of  each  corporation  representing  a  majority  of  the  outstanding  shares  of 
stock  entitled  to  vote  shall  be  for  the  adoption  of  the  said  agreement,  then 
that  fact  shall  be  certified  on  said  agreement  by  the  secretary  of  each  cor- 
poration, under  the  seal  thereof;  and  the  agreement  so  adopted  and  cer- 
tified shall  be  signed  by  the  president  or  vice-president  and  secretary  or 
assistant  secretary  of  each  of  said  corporations,  under  the  corporate  seals 
thereof  and  shall  be  acknowledged  under  oath  by  the  president  or  vice- 
president  of  each  of  such  corporations  before  an  officer  authorized  by  the 
laws  of  this  State  to  administer  oaths,  to  be  the  act,  deed  and  agreement 
of  each  of  said  corporations,  respectively,  and  the  agreement  so  certified 
and  acknowledged  shall  be  filed  in  the  office  of  the  secretary  of  state  and 
shall  thereupon  be  taken  and  deemed  to  be  the  agreement  and  act  of  con- 
solidation of  the  said  corporation;  and  a  copy  of  said  agreement  and  act  of 
consolidation,  duly  certified  by  the  secretary  of  state  under  the  seal  of  his 
office,  shall  also  be  recorded  in  the  office  of  the  clerk  of  court  of  the  coun- 
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ty  of  this  State  in  which  the  principal  office  of  the  consolidated  corporation 
is  or  is  to  be  established,  and  in  the  offices  of  the  clerks  of  court  of  the 
counties  of  this  State  in  which  the  respective  corporations  so  consolidating 
shall  have  their  original  charters  recorded,  of  if  any  of  the  corporations 
shall  have  been  created  by  a  special  act  of  the  General  Assembly,  then  said 
agreement  shall  be  recorded  in  the  county  where  such  corporation  shall 
have  had  its  principal  office,  and  such  record,  or  a  certified  copy  thereof, 
shall  be  evidence  of  the  existence  of  the  corporation  created  by  the  said 
agreement  and  of  the  observance  and  performance  of  all  antecedent  acts 
and  conditions  necessary  to  the  creation  thereof:  provided,  that  the  secre- 
tary of  state  shall  collect  charter  fees  as  now  fixed  by  law  for  granting  new 
charters  on  their  having  the  total  capital  stock  of  the  consolidated  corpora- 
tion. 
1932  Code,  §  7757;  1925  (34)  246. 

§  7758.  Powers  of  consolidated  corporation — property,  etc.,  vested. — When 
the  agreement  is  signed,  acknowledged,  filed  and  recorded,  as  in  the  pre- 
ceding section  is  required,  the  separate  existence  of  the  constituent  cor- 
porations shall  cease,  and  the  consolidating  corporations  shall  become  a 
single  corporation  in  accordance  with  the  said  agreement,  possessing  all 
the  rights,  privileges,  powers  and  franchises,  as  well  of  a  public  as  of  a  pri- 
vate nature,  and  being  subject  to  all  the  restrictions,  disabilities  and  duties 
of  each  of  such  corporations  so  consolidated,  and  all  and  singular,  the  rights, 
privileges  powers  and  franchises  of  each  of  said  corporations:  provided, 
however,  where  there  is  a  right  enjoyed  by  one  corporation  and  a  restric- 
tion as  to  the  same  matter  enjoined  on  the  other  or  either  of  the  others, 
the  latter  shall  prevail;  and  all  property,  real,  personal  and  mixed,  and  all 
debts  due  on  whatever  account,  and  all  other  things  in  action  or  belonging 
to  each  of  such  corporations  shall  be  vested  in  the  consolidated  corpora- 
tion; and  all  property,  rights,  privileges,  powers  and  franchises,  and  all  and 
every  other  interest  shall  be  thereafter  as  effectually  the  property  of  the 
consolidated  corporation  as  they  were  of  the  several  and  respective  former 
corporations,  and  the  title  to  any  real  estate,  whether  by  deed  or  other- 
wise, under  the  laws  of  this  State,  vested  in  either  of  such  corporations, 
shall  not  revert  or  be  in  any  way  impaired  by  reason  of  the  provisions 
herein;  provided,  that  all  rights  of  creditors  and  all  liens  upon  the  property 
of  either  of  said  former  corporations  shall  be  preserved  unimpaired,  limited 
in  lien  to  the  property  affected  by  such  liens  at  the  time  of  the  consolida- 
tion, and  all  debts,  liabilities  and  duties  of  the  respective  former  corpora- 
tions shall  thenceforth  attach  to  said  consolidated  corporation,  and  may 
be  enforced  against  it  to  the  same  extent  as  if  said  debts,  liabilities  and 
duties  had  been  incurred  or  contracted  by  it. 
1932  Code.  §  7758;  1925  (34)  246. 

Where  neither  state  nor  federal  statutes  national   bank    into   a   state   bank,    were 

expressly  provided  as  to  continuance  of  held  to  establish  the  legislative  policy  of 

fiduciary   powers  of   a   state   bank   upon  the  continuance  of  fiduciary  powers  up- 

conversion  into  a  national  bank,  statutes  on  the  conversion  of  a  state  bank  into  a 

providing  for  the  continuance  of  fiduci-  national  bank.  Citizens  and  Southern  Na- 

ary  powers   in  cases  of  consolidation  of  tional  Bank  of  South  Carolina  v.  Conner, 

corporations,  merger  of  a  state  bank  with  195  S.  C.  203,  11  S.  E.  (2d)  271. 
a    national   bank,    and    conversion    of   a 


§  7759  Civil  Code  Page  498 

§  7759.  Rights  of  dissenting  stockholders. — If  any  stockholder  entitled  to 
vote  in  either  corporation  consolidating  as  aforesaid,  shall  vote  against 
such  consolidation,  or  if  any  stockholder  in  either  corporation  consolidating 
as  aforesaid,  not  entitled  to  vote  therein,  shall,  at  or  prior  to  the  taking  of 
the  vote,  object  thereto  in  writing,  and  if  such  dissenting  or  objecting 
stockholder  shall  within  twenty  days  after  the  agreement  of  consolidation 
has  been  filed  and  recorded  as  aforesaid,  demand  in  writing  from  the  con- 
solidated corporation  payment  of  his  stock,  such  consolidated  corporation 
shall  within  thirty  days  thereafter  pay  to  him  the  value  of  the  stock  at  the 
date  of  the  consolidation;  and  in  case  of  disagreement  as  to  the  value  there- 
of, it  shall  be  lawful  for  any  such  stockholder,  within  thirty  days  after  he 
has  made  demand  in  writing  as  aforesaid,  and  upon  reasonable  notice  to 
the  consolidated  corporation,  to  apply  by  petition  to  the  judge  of  the  court 
of  common  pleas  of  the  county  in  which  the  principal  office  of  the  con- 
solidated corporation  is,  or  is  to  be,  established,  to  appoint  three  appraisers 
to  appraise  the  value  of  his  stock.  The  award  of  the  appraisers  or  of  a 
majority  of  them,  if  not  opposed  and  excepted  to  in  writing  within  ten 
days  after  the  same  shall  have  been  filed  in  the  office  of  the  clerk  of  court 
as  hereinafter  provided,  shall  be  confirmed  by  the  court  and  when  con- 
firmed shall  be  final  and  conclusive.  If  objection  be  made  and  exceptions 
filed,  as  aforesaid,  the  cause  shall  be  entered  upon  calendar  No.  1  of  the 
court  of  common  pleas  for  trial  by  said  court  and  a  jury,  upon  the  issues 
raised  by  the  exceptions,  and  said  cause  shall  have  priority  over  all  other 
civil  actions  or  proceedings  except  as  having  been  given  priority  by  law. 
The  court  shall  assess  against  the  consolidated  corporation  the  costs  of 
said  proceedings,  including  a  reasonable  attorney's  fee  to  the  stockholder 
and  a  reasonable  fee  to  the  appraisers,  as  it  shall  deem  equitable,  and  any 
party  shall  have  the  right  to  appeal  to  the  Supreme  Court,  according  to 
existing  law  and  procedure.  On  the  making  of  said  demand  in  writing,  as 
aforesaid,  any  such  stockholder  shall  cease  to  be  a  stockholder  in  said  con- 
stituent company  and  shall  have  no  rights  with  respect  to  such  stock  except 
the  right  to  receive  payment  therefor,  as  aforesaid,  and  upon  payment  of 
the  agreed  value  of  the  stock  or  of  the  value  of  the  stock  determined  by 
appraisal  or  judgment,  as  aforesaid,  said  stockholder  shall  transfer  his 
stock  to  the  consolidated  corporation;  and  if  the  consolidated  corporation 
shall  fail  to  pay  the  amount  of  said  judgment  within  ten  days  after  the 
same  shall  become  final,  said  judgment  may  be  collected  and  enforced  in 
the  manner  prescribed  by  law  for  the  enforcement  of  other  judgments. 
Each  stockholder  in  either  of  the  constituent  corporations  at  the  time  the 
consolidation  becomes  effective,  who  is  entitled  to  vote  and  who  does  not 
vote  against  the  consolidation  and  each  stockholder  in  each  of  the  con- 
stituent corporations  at  the  time  the  consolidation  becomes  effective,  who 
is  not  entitled  to  vote  and  who  does  not  object  thereto  in  writing,  as 
aforesaid,  shall  cease  to  be  a  stockholder  in  such  constituent  corporation 
and  shall  be  deemed  to  have  assented  to  the  consolidation  together  with 
the  stockholders  voting  in  favor  thereof  in  the  manner  and  on  the  terms 
specified  in  the  agreement  of  consolidation.  The  appraisers  to  be  appointed 
as  herein  provided  shall  take  an  oath  to  faithfully  and  impartially  perform 
their  duties  as  appraisers  and  shall  file  their  report  in  the  office  of  the 
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clerk  of  court  within  thirty  days  from  and  after  their  qualification  as  ap- 
praisers, unless,  for  good  cause,  the  court  appointing  them  shall  extend  said 
time.  The  court  appointing  the  appraisers  shall  fix  the  time  and  place  of 
their  first  meeting. 
1932  Code,  §  7759;  1925  (34)  246. 

Costs.— Stockholder  entitled  to  addi-  S.  C,  178,  161  S.  E.,  405. 
tional  cost,  including  attorney's  fee,  when  Tender  to  stockholder. — No  tender  to 
proceedings  are  necessary  to  collect  in-  stockholders  can  be  made  under  this 
terest  due  on  judgment  assessing  value  article  which  would  deprive  stockhold- 
er stock.  Manning  et  al.  v.  Brandon  Cor-  ers  of  one  of  their  remedies  hereunder, 
poration,  163  S.  C,  178,  161  S.  E.  405.  that  is,  the  right  to  appeal  to  the  Su- 
Stockholders  abandoning  appeal  to  su-  preme  Court.  Manning  et  al.  v.  Bran- 
preme  court  from  judgment  of  lower  don  Corporation,  163  S.  C,  178,  161  S. 
court  assessing  value  of  their  stock  can-  E.,  405. 

not  tax  the  cost  of  the  appeal  against  the  Stockholder  not  participating  in  con- 
consolidated  corporation.  Manning  et  al.  solidation  proceedings. — Stockholder  of 
v.  Brandon  Corporation,  163  S.  C.,  178,  constituent  bank  who  did  not  subscribe 
161  S.  E.,  405.  for  stock  in  consolidated  bank,  or  par- 
Construction. — This  statute  should  be  ticipate  in  consolidation  proceedings,  or 
construed  liberally  in  favor  of  the  stock-  exchange  old  stock,  receive  any  divi- 
holders,  so  as  to  carry  out  the  manifest  dends,  or  appear  on  new  bank's  books  as 
theory  thereof,  and  to  save  harmless  the  stockholder,  was  not  a  "stockholder"  so 
stockholder  from  all  costs  and  expenses  was  not  subject  to  stockholder's  statu- 
in  obtaining  the  value  of  his  stock  at  the  toty  liability  either  by  contract  or  estop- 
time  of  the  consolidation,  and  interest  pel.  Rivers,  et  al.  v.  Stevenson,  169  S.  C. 
thereon  from  30  days  thereafter.  Ander-  422,  169  S.  E.  135. 
son  et  al.   v.  Brandon  Corporation,   163 

§  7760.  Actions  pending. — Any  action  or  proceeding  pending  by  or  against 
either  of  the  corporations  consolidated  may  be  prosecuted  to  judgment,  as 
if  such  consolidation  had  not  taken  place  or  the  new  corporation  may  be 
substituted  in  its  place. 

1932  Code,  §  7760;  1925  (34)  246. 

§  7761.  Certain  liabilities  and  rights  not  affected. — The  liability  of  cor- 
porations now  or  hereafter  existing  under  the  laws  of  this  State,  or  of  the 
stockholders  or  officers  thereof,  or  the  rights  or  remedies  of  the  creditors 
thereof  or  of  persons  doing  or  transacting  business  therewith,  shall  not  in 
any  way  be  impaired  or  diminished  by  the  consolidation  of  two  or  more 
such  corporations  under  the  provisions  hereof. 
1932  Code,  §  7761;  1925  (34)  246. 

§  7762.  Bond  issues  by  consolidated  corporations — stock  issues. — When 
two  or  more  corporations  are  consolidated,  the  consolidated  corpora- 
tions shall,  subject  to  all  the  laws  of  this  State,  have  power  and  authority 
to  issue  bonds  or  other  obligations,  negotiable  or  otherwise,  and  with  or 
without  coupons  or  interest  certificates  thereto  attached,  to  an  amount 
sufficient  with  its  capital  stock  to  provide  for  all  the  payments  it  will  be 
required  to  make  or  obligations  it  will  be  required  to  assume,  in  order  to 
effect  such  consolidation;  to  secure  the  payment  of  which  bonds  and  obli- 
gations it  shall  be  lawful  to  mortgage  its  corporate  franchise,  rights,  priv- 
ileges and  property,  real,  personal,  and  mixed;  and  may  issue  capital  stock, 
either  common  or  preferred  or  both,  to  such  amount  as  may  be  necessary, 
to  the  stockholders  of  such  consolidated  corporation  in  exchange  or  pay- 
ment in  whole  or  in  part  for  the  original  shares,  in  the  manner  and  on  the 
terms  specified  in  the  agreement  of  consolidation. 
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1932  Code,  §  7762;  1925  (34)  246. 

§  7763.  Mergers  not  to  contravene  anti-trust  laws. — No  consolidation  or 
merger  hereunder  shall  render  valid  any  matter  or  thing  declared  unlaw- 
ful under  any  provisions  of  sections  6620  to  6636  relating  to  trusts,  pools  and 
monopolies,  or  any  amendment  thereof  now  effective  or  hereafter  adopted, 
and  no  consolidation  or  merger  hereunder  shall  be  deemed  to  be  lawfully 
accomplished  if  in  contravention  of  any  provision  of  sections  6620  to  6636 
relating  to  trusts,  pools  and  monopolies,  or  any  amendment  thereof  now 
effective  or  hereafter  adopted,  every  provision  of  which  shall  remain  in  full 
force  and  effect  after  the  passage  of  this  article  and  shall  in  no  respect  be 
impaired  thereby. 
1932  Code,  §  7763;  1925  (34)  246. 
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of  process  may  resign.  7780.  Charter  in  conflict  with  laws  void. 

7767.  Filing  fees.  7782.  One  stockholder  of  railroad  to  be 
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7770.  Fees  not  in  lieu  of  taxes.  7783.  Statutory  fees  exclusive. 

7772.  Copies  of  papers  filed  as  evidence.  7784,  7789.  Penalty  for  violation. 

7773.  Condition  precedent  to  doing  bus-  7785.  Consolidation     of     railroad     com- 
iness.  panies. 

7774.  Doing  business  in  State.  7786.  Corporations  excepted. 

7775.  Administration  of  assets.  7787  and  7788.  Liability  of  railroad  com- 

7776.  Subject  to  state  laws.  panies. 

7790.  Ownership  of  land  by  alien  or  corporation  controlled  by  aliens. 

§  7764.  Rights  and  privileges  granted  to  foreign  corporations. — Foreign 
corporations  duly  incorporated  under  the  laws  of  any  State  of  the  United 
States,  or  of  any  foreign  country  in  treaty  and  amity  with  the  said  United 
States,  are  hereby  permitted  to  locate  and  carry  on  business  within  the  State 
of  South  Carolina  in  like  manner  and  with  like  powers  as  corporations  of 
like  kind  and  class  created  under  the  laws  of  this  State,  subject,  neverthe- 
less, to  the  terms  and  conditions  in  this  chapter  hereafter  set  forth. 

1932  Code,  §  7764;  Civ.  C.  '22,  §  4028:  Civ.  C.  '12,  §  2664;  Civ.  C.  '02,  §  1779;  R.  S. 
1465;  1893  (21)  409;  1904  (24)  436. 

Effect  of  domestication  of  foreign  cor-  South  Carolina  corporation,  but  is  simply 

poration. — The    domestication    of   a    for-  authorized    by    this    and    the    following 

eign    corporation,    under    this    and    the  sections,  upon  complying  with  the  provi- 

following  sections,  is  nothing  more  than  sions  thereof,  to  conduct  business  in  the 

the   extension  to   it   of  the  privilege   of  State.  Blue  Ridge  Power  Co.  v.  Southern 

license   as   a   foreign   corporation   to    do  Ry.  Co.,  122  S.  C.  222,  115  S.  E.  306. 

business  in  the  State  and  its  susceptibil-  Effect  of  failure  to  comply  with  stat- 

ity  to  service  and  suit  in  the  State.  Blue  ute. — Failure  to  comply  with  statute  does 

Ridge    Power   Co.    v.    Southern    Ry    Co.,  not    avoid     contract     before    conviction. 

122  S.  C.  222,  115  S.  E.  306.  Galletly  v.  Strictland,  74  S.  C.  394,  54  S. 

Prerequisites   to    conduct   business. — A  E.  576,  40  L.  R.  A.  (N.  S.)  860,  L.  R.  A. 

foreign    corporation    other    than    a    rail-  1916D.  758. 

road  corporation  is  not  required  by  Con-  Jurisdiction    of    magistrate. — This    and 

stitution  or  statute  to  incorporate  as  a  the  succeeding  sections  are  broad  enough 
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to    subject    foreign    corporations    to    the  S.  E.  117,  Ann.  Cas.  14D,  981. 
jurisdiction    of    a    magistrate    where    he  See  generally,  Calvert  v.  Southern  Ry. 

otherwise  has  jurisdiction.   Best  v.   Sea-  Co.,  64  S.  C.   139,  36  S.  E.  750,  41   S.  E. 

board,  etc.,  Ry.,  72  S.  C.  479,  481,  52  S.  963,  18  A.  L.  R.  136;  Wilson  v.  Southern 

E.  223.  Ry.  Co.,  64  S.  C.  162,  36  S.  E.  701,  41  S.  E. 

Service    of    process    on    agent. — Under  971,    18    A.    L.    R.    136;    Abbeville    Elec. 

this  and  the  following  sections  a  foreign  Light,  etc.,  Co.  v  .Western  Elec.   Supply 

corporation   doing  business   in   the   State  Co.,  61  S.  C.  361.  39  S.  E.  559,  85  Am.  St. 

impliedly  agrees  that  service  of  process  Rep.  890,  915,  933,  94  Am.  St.  Rep.   538, 

may  be  served  on  its  agent.  McSwain  v.  103  Am.  St.  Rep.  326,  55  L.  R.  A.  146,  43 

Adams  Grain,  etc.,  Co.,  93  S.  C.   103,  76  L.  R.  A.  (N.  S.)  1017. 

§  7765.  Stipulation  to  be  filed  by  foreign  corporations  doing  business  in 
this  State. — Each  and  every  foreign  corporation  now  doing  business  in  the 
Slate  of  South  Carolina,  or  that  may  hereafter  apply  for  admission,  shall, 
within  sixty  days,  file  with  the  secretary  of  state  a  written  stipulation  or 
declaration  in  due  form,  designating  some  place  within  this  State  as  the 
principal  place  of  business  or  place  of  location  of  said  corporation,  in  this 
State,  at  which  all  legal  papers  may  be  served  on  said  corporation,  by  de- 
livery of  the  same  to  any  officer,  agent  or  employee  of  said  corporation, 
found  therein:  provided,  that  whenever  any  foreign  corporation  transacts 
business  in  this  State  without  first  having  complied  with  the  provisions  of 
the  within  section,  and  pusuant  thereto  designating  a  principal  place  of 
business  or  place  of  location  of  said  corporation  in  this  State  at  which  all 
legal  processes  may  be  served,  said  foreign  corporation  so  transacting 
business  in  this  State  without  complying  with  said  section  shall  be  deemed 
to  have  designated  the  secretary  of  state  as  his  true  and  lawful  agent  upon 
whom  may  be  served  all  legal  process  in  any  action  or  proceedings  against 
said  foreign  corporation  growing  out  of  the  transaction  of  any  business  in 
this  State.  Said  service  of  process  shall  be  made  by  leaving  a  copy  of  the 
process,  with  a  fee  of  one  ($1.00)  dollar  in  the  hands  of  the  secretary  of 
state,  or  in  his  office,  and  such  service  shall  be  deemed  sufficient  service 
upon  said  foreign  corporation  and  such  service  shall  have  like  force  and 
effect  in  all  respects  as  service  upon  citizens  of  this  State  found  within 
the  limits  of  the  same:  provided,  that  notice  of  such  service  and  a  copy  of 
the  process  are  forth-with  sent  by  registered  mail  by  the  plaintiff  to  the 
defendant  foreign  corporation  and  the  defendant's  return  receipt  and  the 
plaintiff's  affidavit  of  compliance  therewith  are  filed  in  said  cause  and  sub- 
mitted to  the  court  from  whom  said  process  issued  and  the  said  service  of 
said  process  may  be  made  by  delivery  to  said  corporation  of  a  copy  thereof 
outside  the  State  and  proof  of  such  delivery  may  be  made  by  the  affidavit 
of  the  person  delivering  the  same,  which  affidavit  shall  be  filed  in  said 
cause  and  be  submitted  to  the  court  from  which  said  process  issued.  The 
court  in  which  the  action  is  pending  may  order  such  continuances  as  may 
be  necessary  to  afford  the  defendant  foreign  corporation  reasonable  oppor- 
tunity to  defend  the  action:  provided,  however,  that  nothing  herein  shall 
apply  to  insurance  companies  or  associations  heretofore  by  law  required 
to  pay  fees  to  the  department  of  insurance  of  this  State. 

1932  Code,  §  7765;  Civ.  C.  '22,  §  4029;  Civ.  C.  '12,  §  2665;  Civ.  C.  '02,  §  1780;  R.  S. 
1466;  1893  (21)  409;  1922  (32)  1023;  1933  (38)  486. 

"Doing    business"    in    this    state    con-      v.    Pennsylvania   Refining   Co.,   33   F.    S. 
strued.  State  v.  W.  T.  Rawleigh  Co.,  172      414. 
S.  C,  415,  174  S.  E.  385.  See  also  Sadler         In  determining  whether  a  foreign  cor- 
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poration  is  doing  business  within  a  state  Foundary,  Inc.,   176  S.  C.   59,   179   S.   E. 

to  such  an  extent  as  to  make  it  amenable  693. 

to  state  jurisdiction,  federal  authorities  Being  engaged  exclusively  in  inter- 
are  controlling,  since  the  questions  of  state  business  in  this  state  does  not  ex- 
due  process,  equal  protection,  and  inter-  empt  foreign  corporation  from  being 
state  commerce  are  involved.  Zeigler  v.  served  hereunder.  Garrett  Engineering 
Puritan  Mills,  188  S.  C.  367,  199  S.  E.  421.  Co.  v.  Auburn  Foundary,  Inc.,  176  S.  C, 

The  fact  that  the  cause  of  action  arose  59,  179  S.  E.,  693. 

in  this  state  is  not  material  to  the  ques-  It   is   not   necessary   that   foreign   cor- 

tion  of  doing  business.  Ibid.  porations  be  engaged  in  business  in  this 

"Agent"    of    foreign    corporation    con-  state   at   time   of   commencement   of   ac- 

strued. — State    v.    W.    T.    Rawleigh    Co.,  tion  if  it  theretofore  did  business  in  this 

172   S.   C.   415,   174   S.   E.   385.   See  also,  state.    Garrett    Engineering    Co.    v.    Au- 

Sadler    v.    Pennsylvania    Refining    Co.,  burn  Foundary,  Inc.,   176  S.  C,  59,   179 

33  F.  S.  414.  S.  E.,  693. 

Foreign  corporation,  which  planned  to  Serve  process  at  other  than  designated 

organize    and   build    up    a   selling   force  places.    Beside    place    designated    where 

in  this  state  through  its  state  represen-  papers  may  be  served  on  domesticated 

tative    present    here    for    that    purpose,  foreign    corporation;    such    corporation 

sent    its   representatives    into   this    state  may  be  served  wherever  it  has  a  place 

to  negotiate  adjustments  and  make  con-  of  business  or  owns  property.  Tunstall  v. 

tracts  of  settlement  here,   and  after  its  Lerner   Shops,   Inc.,   160   S.   C,   557,    159 

machinery  arrived  in  this  state  installed  S.   E.,   386,   McLauchlin  v.   International 

same,  held  to  be  "doing"  business  in  this  Harvester  Co.,  175  S.  E.,  810,  173  S.  C, 

state.  Garrett  Engineering  Co.  v.  Auburn  338. 

§  7765-1.  Person  designated  by  foreign  corporation  as  agent  for  service 
of  process  may  resign — secretary  of  state  act  as  such  agent  if  no  successor 
named. — Any  person  who  has  been  designated  by  a  foreign  corporation  as 
its  agent  for  service  of  process  in  any  declaration  filed  with  the  secretary 
of  state  may  file  with  the  secretary  of  state  of  the  State  of  South  Carolina 
a  signed  statement  that  he  is  unwilling  to  continue  to  act  as  the  agent 
of  such  corporation  for  service  of  process,  including  in  such  statement  the 
post  office  address  of  such  foreign  corporation.  Upon  the  expiration  of  30 
days  after  the  filing  of  such  statement  with  the  secretary  of  the  State  of 
South  Carolina  as  herein  provided,  the  capacity  of  such  person  as  such 
agent  shall  terminate.  Upon  the  filing  of  such  statment  the  secretary  of 
state  forthwith  shall  give  written  notice  by  mail  to  such  foreign  corpora- 
tion of  the  filing  of  such  statement  and  the  effect  thereof,  which  notice 
shall  be  addressed  to  such  corporation  at  the  last  post  office  address  filed 
with  the  secretary  of  state.  Provided,  by  the  failure  of  said  corporation  to 
appoint  a  successor  to  the  withdrawing  agent  within  ten  days  after  the 
mailing  of  such  notice,  such  corporation  shall  be  deemed  to  have  consti- 
tuted the  secretary  of  state  as  such  successor. 
1941  (42)  230. 

See  §  437. 

§  7766.  Papers  and  statements  to  be  filed. — In  addition  to  the  said  declara- 
tion, each  corporation  is  hereby  required  to  file  in  the  office  of  the  secretary 
of  state,  together  with  written  stipulation  or  declaration  aforesaid,  copies 
of  their  charter  and  by-laws,  with  all  increases  of  capital  stock  and  amend- 
ments to  the  same  that  may  from  time  to  time  be  made,  within  sixty  days 
from  the  date  of  making  the  same.  In  addition  thereto,  the  said  corpora- 
tions are  required  to  file  annually  in  the  office  of  the  secretary  of  state  on 
or  before  the  thirty-first  day  of  January  of  each  year,  a  statement  sworn 
to  by  some  officer  of  the  corporation,  showing  the  residence  and  postoffice 
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address  of  such  corporation  within  the  State,  the  amount  of  capital  stock 
of  the  same  actually  paid  and  the  names  of  the  president  and  secretary  (if 
there  be  any  such),  and  the  board  of  directors  with  their  respective  places 
of  residence  and  postoffice  addresses. 

1932  Code,  §  7766;  Civ.  C.  '22,  §  4030;  Civ.  C.  '12,  §  2666;  Civ.  C.  '02,  §  1781;  1893 
(21)  409;  1922  (32)  1023;  1923  (33)  9. 

As    to    constitutionality,    see    State    v.  Applied  in  Galletley  v.   Strickland,  74 

Liggett  &  Myers  Tobacco  Co.,  171  S.  C.  S.  C.  394,  54  S.  E.  576,  40  L.  R.  A.  (N.  S.) 
511,  172  S.  E.  857.  860,  L.  R.  A.  1916D,  758. 

§  7767.  Fees  payable  by  certain  foreign  corporations — filing  of  annual 
statements. 

(1)  Fees  of  foreign  corporations  domesticating  in  this  State. — Each  and 
every  foreign  corporation  domesticating  in  this  State  shall  pay  to  the  secre- 
tary of  state  a  fee  of  fifty  ($50.00)  dollars  for  the  filing  of  their  declaration 
and  copies  of  charter  and  by-laws,  which  are  required  to  be  filed  by  sections 
7765  and  7766;  provided,  however,  such  fee  for  benevolent  and  non-stock 
corporations  shall  be  fifteen  ($15.00)  dollars. 

(2)  Fees  of  foreign  corporations  domesticated. — Each  and  every  foreign 
corporation  domesticated  in  this  State  shall,  upon  filing  their  annual  state- 
ment required  to  be  filed  by  section  7766,  pay  to  the  secretary  of  state  a 
fee  of  ten  ($10.00)  dollars:  provided,  however,  such  fee  for  benevolent 
and  or  non-stock  corporations  shall  be  five  ($5.00)  dollars. 

(3)  Fees  of  domesticated  foreign  corporations  for  filing  certain  papers. — 
Each  and  every  foreign  corporation  domesticated  in  this  State  shall  upon 
filing  with  the  secretary  of  state  the  below  listed  papers,  pay  to  the  secre- 
tary of  state  the  following  fees  for  filing  such  papers,  to-wit:  each  certified 
copy  of  certificate  showing  increased  or  decreased  capital  stock  $5.00;  cer- 
tificate of  withdrawal  $5.00;  and  each  paper  changing  statutory  agent  $5.00. 

(4)  Foreign  corporations  domesticating  after  September  first  —  filing 
statements. — Any  foreign  corporation  domesticating  in  this  State  after 
September  first  of  any  calendar  year  shall  not  be  required  to  file  with  the 
secretary  of  state  during  the  succeeding  calendar  year  an  annual  state- 
ment but  after  such  succeeding  year  shall  file  such  statement  as  required 
by  section  7766. 

(5)  Penalty. — Any  such  foreign  corporation  doing  business  in  this  State 
failing  to  comply  with  the  provisions  of  this  section  shall  be  subject  to  the 
penalties  provided  in  section  7769. 

(6)  Corporations  exempted. — The  provisions  hereof  shall  not  apply  to 
foreign  insurance  corporations  and  or  banking  and  trust  corporations. 

1934  (38)  1304. 

§  7769.  Penalties  for  failure  to  file  statements  or  pay  fees. — Any  such 
foreign  corporation  failing  to  file  any  of  the  papers  hereinbefore  required 
to  be  filed,  or  failing  to  pay  any  of  the  fees  hereinbefore  required  to  be  paid, 
shall  be  liable  to  a  fine  of  ten  dollars  per  day  for  each  day  they  fail  to  com- 
ply with  the  provisions  of  sections  7765,  7766,  7767,  7769  and  7770,  and  be 
recovered  at  suit  of  the  State  in  the  courts  of  common  pleas,  for  any  county 
of  the  State. 
1932  Code,  §  7769;  1922  (32)  1023. 
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As    to    constitutionality,    see    State    v.  Applied  in  Galletley  v.   Strickland,  74 

Liggett  &  Myers  Tobacco  Co.,  171  S.  C.  S.  C.  394,  54  S.  E.  576,  40  L.  R.  A.  (N.  S.) 
511,  172  S.  E.  857.  860,  L.  R.  A.  1916D,  758. 

§  7770.  Fees  not  in  lieu  of  any  taxes. — The  fees  hereinbefore  prescribed 
shall  not  be  construed  to  be  in  lieu  of  taxes  now  or  hereafter  levied  and 
collectible. 

1932  Code,  §  7770;  1922  (32)  1023. 

§  7772.  Copies  to  be  furnished  and  received  in  evidence. — Any  person  ap- 
plying for  the  same  shall  be  entitled  to  copies,  duly  certified,  of  all  the  fore- 
going papers  required  to  be  filed  upon  payment  of  the  customary  fees,  and 
the  same  shall  be  admitted  in  the  courts  as  competent  evidence  of  all  mat- 
ters appearing  thereon. 

1932  Code,  §  7772;  Civ.  C.  '22,  §  4031;  Civ.  C.  '12,  §  2667;  Civ.  C.  '02,  §  1782;  R.  S. 
1468. 

§  7773.  Condition  precedent  to  doing  business  in  this  State. — It  shall  be 
a  further  condition  precedent  to  the  right  of  any  such  corporation  to  do 
business  in  this  State,  that  it  shall  be  taken  and  deemed  to  be  the  fact  irre- 
buttable, and  part  and  parcel  of  all  contracts  entered  into  between  such 
corporation  and  a  citizen  or  corporation  of  this  State,  that  the  taking  or  re- 
ceiving, from  any  citizen  or  corporation  of  this  State,  of  any  charge,  fee, 
payment,  toll,  impost,  premium  or  other  moneyed  or  valuable  consideration, 
under  or  in  performance  of  any  such  contract,  or  of  any  condition  of  the 
same,  shall  constitute  the  doing  of  its  corporate  business  within  this  State, 
and  that  the  place  of  the  making  and  of  performance  of  such  contract  shall 
be  deemed  and  held  to  be  within  this  State,  anything  contained  in  such 
contract  or  any  rules  or  by-laws  of  such  corporation  to  the  contrary  not- 
withstanding. 

1932  Code,  §  7773;  Civ.  C.  '22.  §  4036;  Civ.  C.  '12,  §  2672;  Civ.  C.  '02,  §  1787;  1897 
(22)  484. 

See  U.   S.   Constitution,    14th   Amend-      domestic  contract.  Owen  v.  Bankers'  Life 
ment.  Ins.  Co.,  84  S.  C.  253,  255,  66  S.  E.  290, 

Doing  business  within  State.— A  mort-      137  Am.  St.  Rep.  845,  23  L.  R.  A.  (N.  S.) 
gage   company   whose   business   it   is   to      972. 

loan    money    on    real    estate    mortgages  Railroad    engineer's    relief    fund    con- 

does  business  in  this  State  when  it  pays  tract  was  not  required  to  be  governed 
in  New  York  a  draft  attached  to  a  note  by  South  Carolina  law  because  of  this 
and  mortgage  on  lands  executed  in  this  statute  where  railroad  relief  department 
State  upon  application  forwarded  by  a  was  not  an  insurance  company  engaged 
resident  borrower.  British-American  Mtg.  in  business  in  state  for  profit,  and  rail- 
Co.  v.  Jones,  76  S.  C.  218,  56  S.  E.  983;  roads  which  had  already  complied  with 
77  S.  C.  443,  446,  58  S.  E.  417,  129  Am.  St.  prior  laws  were  exempted  from  such 
Rep.  288,  131  Am.  St.  Rep.  884.  statute.  Livingston  v.  Atlantic  Coast  Line 

Notwithstanding    the    provision    in    an      Ry.  Co.,  176  S.  C.  385,  180  S.  E.  343. 
insurance  contract  that  it  shall  be  gov-  Applied   in   Western   Elec.    Supply   Co. 

erned   by   the   laws   of  a   foreign   state,      v.  Abbeville  Elec.  Light,  etc.,  Co..  197  U. 
the  reception  of  premiums  in  this  State      S.  299,  303,  25  S.  Ct.  481,  49  L.  Ed.  765. 
causes   the  contract  to   be  treated   as   a 

§  7774.  Corporations  doing  business  in  this  state  deemed  doing  business 
under  this  chapter. — All  such  corporations  hereafter  doing  business  in  this 
State,  as  defined  in  this  chapter,  shall  be  deemed  and  held  to  be  doing  such 
business  under  and  in  pursuance  of  the  terms  and  conditions  of  this  chap- 
ter, and  that  such  terms  and  conditions  shall  be  deemed  and  taken  in  all 
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the  courts  of  this  State  to  be  a  part  and  parcel  of  all  contracts  hereafter  en- 
tered into  between  such  corporations  and  a  citizen  or  corporation  of  this 
State,  anything  contained  in  any  such  contract  or  in  any  rules  or  by-laws  of 
such  corporation  to  the  contrary  notwithstanding. 

1932  Code,  §  7774;  Civ.  C.  '22,  §  4037;  Civ.  C.  '12,  §  2673;  Civ.  C.  '02,  §  1788;  1897 
(22)  484. 

§  7775.     Administration  of  assets  of  foreign  corporation. — It  shall  and  may 

be  lawful  for  any  court  of  competent  jurisdiction  in  this  State  to  take 

possession  of,  wind  up,  administer  and  marshal  the  assets  in  this  State  of 

any  such  foreign  corporation  (in  like  manner  and  in  like  cases  as  by  law 

may  be  done  with  respect  to  corporations  chartered  under  the  laws  of  the 

State)  for  the  protection  of  any  and  all  citizens  of  this  State  who  may  be 

stockholders  or  creditors  of  such  foreign  corporations,  as  in  the  case  of 

legatees  and  creditors  (citizens  of  this  State)  of  deceased  persons  whose 

domicile  was,  at  the  time  of  their  decease,  outside  this  State,  in  respect  to 

assets  within  this  State. 

1932  Code,  §  7775;  Civ.  C.  '22,  §  4038;  Civ.  C.  '12,  §  2674;  Civ.  C.  '02,  §  1789;  1893 
(21)  409. 

Rights  of  resident  creditors.— Resident      v.  Keels,  54  S.   C.   545,   32   S.   E.   702,   71 
creditors    cannot    appropriate    assets    to      Am.  St.  Rep.  816,  65  L.  R.  A.  367. 
the  exclusion  of  other  creditors.  Wilson 

§  7776.  Subject  to  laws — limitations. — All  and  every  such  foreign  corpor- 
ation carrying  on  business  or  owning  property  in  this  State  shall  be  sub- 
ject to  the  laws  of  the  same  in  like  manner  as  corporations  chartered  under 
the  laws  of  this  State,  but  nothing  herein  contained  shall  be  construed  to 
permit  any  such  foreign  corporation  to  exercise  any  franchise  or  enjoy  any 
privilege  or  immunity  other  than  the  right  to  own  property  and  carry  on 
business  in  like  manner  as  individuals,  natural  born  citizens  of  such  State 
of  the  United  States  or  of  foreign  countries,  might  do,  and  subject  to  the 
terms  and  conditions  of  this  chapter. 

1932  Code,  §  7776;  Civ.  C.  '22,  §  4039;  Civ.  C.  '12,  §  2675;  Civ.  C.  '02,  §  1790;  1893 
(21)  409. 

Attachment  of  property.— The  property  Ins.  Co.,  90  S.  C.  544,  74  S.  E.  33,  50  L.  R. 
of  foreign  corporations  complying  with  A.  (N.  S.)  40,  L.  R.  A.  1917E,  1143.  Ann. 
this  Act  is  still  subject  to  attachment.  Cas.  13D,  221,  Ann.  Cas.  15A,  1236;  South- 
Williamson  v.  Eastern  Bldg.,  etc.,  Ass'n,  ern  Power  Co.  v.  Walker,  89  S.  C.  84,  71 
54  S.  C.  582,  32  S.  E.  765,  766,  70  Am.  St.  S.  E.  356,  Ann.  Cas.  15A,  80,  Ann.  Cas. 
Rep.  168,  71  Am.  St.  Rep.  822,  L.  R.  A.  15C,  932;  Owen  v.  Bankers'  Life  Ins.  Co., 
1917A,  880,  947,  Ann.  Cas.  16E,  364.  84  S.  C.  253,  255,  66  S.  E.  290,   137  Am. 

See    generally,    British-American    Mtg.  St.  Rep.  845,  23  L.  R.  A.  (N.  S.)  972;  State 

Co.  v.  Jones,  76  S.  C.  218,  222,  56  S.  E.  v.  Virginia-Carolina  Chemical  Co.,  71  S. 

983;  77  S.  C.  443,  450,   58  S.  E.  417,   129  C.  544,  51   S.  E.  455,  Ann.  Cas.    16D,  36, 

Am.  St.  Rep.  288,  131  Am.  St.  Rep.  884.  24  A.  L.  R.  787. 

Applied  in  Frink  v.  National  Mut.  Fire 

§  7777.  Requisites  for  obtaining  charter. — The  owners  or  stockholders  of 
each  and  every  railroad  company  created  or  organized  or  by  virtue  of  the 
laws  of  any  government  or  State,  other  than  this  State,  desiring  to  own 
property  or  carry  on  business  or  exercise  any  corporate  franchise  in  this 
State  whatsoever,  shall,  either  in  their  names  or  by  such  persons  as  they 
shall  designate,  first  apply  for  a  charter  and  become  incorporated,  as  a  cor- 
poration of  this  State,  in  the  manner  provided  by  chapter  159.     At  least 
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one  of  the  petitioners  for  such  charter  of  incorporation,  and  at  least  one  of 
the  incorporators  of  such  railroad  companies  shall  be  a  resident  of  this 
State. 
1932  Code,  §  7777;  Civ.  C.  '22,  §  4040;  Civ.  C.  '12,  §  2676;  Civ.  C.  '02,  §  1791;  1896 

(22)  114;  1897  (22)  514;  1902  (23)  1053. 

Cross  reference.  —  See  South  Carolina  Southern  R.  Co.,  (S.  C.)  86  F.  353,  357; 

Const.,  art.  9,  §  8,  and  notes  thereto.  Atlantic,  etc.,  R.  Co.  v.  Dunning,  166  F. 

For  reference,  see  §  8179.  850.  854;  Calvert  v.  Southern  Rv.  Co.,  64 

In  general.— This  section  grew   out  of  S.  C.   139,  36  S.  E.  750,  41   S.  E.   963,   18 

the  Act  of  1909,  XXVI,  56,  which  in  its  A.  L.  R.  136. 

original   form  was   declared  unconstitu-  Effect  of  merger  of  two   foreign  cor- 

tional  in  Carolina,  etc.,  Ry.  v.  McCown,  porations. — Where  two  railroad  corpora- 

84  S.  C.  318,  66  S.  E.  418;  Lyles  v.  Mc-  tions,  having  corporate  residence  in  dif- 

Cowan,  82  S.  C.   127,   130,  63  S.  E.  355,  ferent  states,  merge  into  one  corporation 

Ann.  Cas.  18  B,  281,  17  Ann.  Cas.  436.  in  this  State  and  are  doing  business  as 

Complying    with    the    requirement    of  such  corporation  in  the  State,  the  new  in- 

Act  1896,  22  Stat.  114,  does  not  make  a  porporation  is  estopped  from  contending 

corporation  a  citizen  of  this  State  within  it  is  not  a  domestic  corporation.  Geraty 

the  meaning  of  the  jurisdiction  clause  of  v.  Atlantic,  etc.,  R.  Co.,  80  S.  C.  355,  360, 

U.     S.     Constitution.     Hollingsworth    v.  60  S.  E.  936. 

§  7778.     How  foreign  railroad  companies  may  do  business  in  this  State. — 

Each  and  every  railroad  company  created  or  organized  under  and  by  the 
laws  of  any  government  or  State,  other  than  this  State,  and  now  operating 
any  railroad  in  this  State,  either  as  the  owners  thereof  or  otherwise,  or 
carrying  on  any  business  or  exercising  any  corporate  franchise  in  this 
State,  shall,  on  or  before  the  first  day  of  June,  1902,  apply  for  a  charter 
of  incorporation  under  the  laws  of  this  State,  in  the  manner  directed 
in  section  7777,  and  no  such  railroad  company  shall  carry  on  business  or 
exercise  any  corporate  franchise  in  this  State  after  the  said  date,  without 
having  complied  with  the  provisions  of  §§  7777  thru  7779  and  7783  thru  7787. 
1932  Code,  §§  7778,  7781;  Civ.  C.  '22,  §§  4041,  4044;  Civ.  C.  '12,  §§  2677,  2680;  1902 

(23)  1053. 

Constitutionality. — This  section  grew  eign  railroad  corporation  does  not  be- 
out  of  the  Act  1909,  XXVI,  56,  which  in  come  a  state  corporation  by  filing  a  certi- 
its  original  form  was  declared  unconsti-  fied  copy  of  its  charter  with  the  Secre- 
tutional  in  Carolina,  etc.,  Ry.  v.  McCown,  tary  of  State,  so  as  to  affect  the  jurisdic- 
84  S.  C.  318,  66  S.  E.  418;  Atlantic,  etc.,  tion  of  federal  courts  based  on  diverse 
R.  Co.  v.  Dunning,  166F.  850,  854.  citizenship.  Carolina  etc.,  Ry.  Co.  v.  Clo- 

Effect  on  federal  jurisdiction. — A  for-  ver,  34  F.  (2d)  480. 

§  7779.  One  of  the  corporators  must  be  resident.  —  No  charter  shall  be 
granted  to  any  such  railroad  company  under  the  provisions  of  §§  7777  thru 
7779  and  7783  thru  7787,  or  of  chapter  159  unless  at  least  one  of  the  cor- 
porators is  a  resident  of  this  State,  and  all  privileges  heretofore  acquired 
by  any  such  railroad  companies  doing  business  in  this  State,  are  hereby 
revoked  and  repealed,  on  and  after  June  1,  1902,  unless  such  companies 
have  complied  with  the  requirements  of  §§  7777  thru  7779  and  7783  thru 
7787. 
1932  Code,  §  7779;  Civ.  C.  '22,  §  4042;  Civ.  C.  '12,  §  2678;  1902  (23)  1053. 

For  reference  see  §  8179.  on  complying  with  this  chapter,  re- 
in general. — This  section  grew  out  of  mains  a  non-resident  of  the  State,  with- 
the  Act  1909,  XXVI,  56,  which  in  its  ori-  in  the  meaning  of  the  Act  of  Congress 
ginal  form  was  declared  unconstitutional  authorizing  removal  of  acitons  to  the 
in  Carolina,  etc.,  Ry.  v.  McCown,  84  S.  C.  United  States  Courts.  Wilson  v.  Southern 
318,  66  S.  E.  418.  Ry.  Co.,  64  S.  C.  162,  36  S.  E.  701,  41  S.  E. 
Federal  jurisdiction. — The  corporation,  971,  18  A.  L.  R.  136;  Calvert  v.  Southern 
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Ry.  Co.,  64  S.  C.  139,  36  S.  E.  750,  41  S.  E.  corporation,  and  is  liable  to  be  sued  and 

963,  18  A.  L.  R.  136;  McCabe  v.  Southern  to    defend    as    such.    Elms    v.    Southern 

Ry.  Co.,  36  S.  E.  1024,  overruling  Mathis  Power  Co.,  78  S.  C.  323,  58  S.  E.  809. 

v.  Southern  Ry.  Co.,  53  S.  C.  246,  31  S.  E.  See  generally.  Geraty  v.  Atlantic,  etc., 

240,   18  A.  L.  R.   136.  R.   Co.,   80  S.   C.   355,   357,   60   S.   E.   936; 

Notwithstanding  compliance  by  a  for-  Best  v.  Seaboard,  etc.,  Ry.,  72  S.  C.  479, 

eign   corporation   with  these  provisions,  52  S.  E.  223. 
it  still  has  a  distinct  entity  as  a  foreign 

§  7780.  Charter  in  conflict  with  laws  void. — If  any  such  charter  or  any  part 
thereof  filed  as  aforesaid  in  the  office  of  the  secretary  of  state  shall  be  in 
contravention  or  violation  of  the  laws  of  this  State,  such  charter,  or  such 
parts  thereof  so  in  conflict  with  the  laws  of  this  State,  shall  be  without 
effect  in  this  State. 

1932  Code,  §  7780;  Civ.  C.  '22,  §  4043;  Civ.  C.  '12,  §  2679;  Civ.  C.  '02,  §  1792;  1896 
(22)  114:  1897  (22)  514. 

Applied  in  Lyles  v.  McCown,  82  S.  C.      Ann.  Cas.  436. 
127,  63  S.  E.  355,  Ann.  Cas.  18B,  281,  17 

§  7782.     Charter  to  railroad  not  granted  unless  one  stockholder  is  resident. 

— No  charter  shall  be  granted  to  any  such  railroad  company  under  the 
provisions  of  this  chapter  or  under  the  provisions  of  chapter  159,  unless  at 
least  one  of  the  stockholders  is  a  resident  of  this  State,  and  all  privileges 
heretofore  acquired  by  any  such  railroad  companies  doing  business  in  this 
State  are  hereby  revoked  and  repealed  on  and  after  June  1,  1902,  unless 
such  companies  have  complied  with  the  requirements  of  this  chapter. 
1932  Code,  §  7782;  Civ.  C.  '22,  §  4045;  Civ.  C.  '12,  §  2681;  1902  (23)  1054. 

For  reference  see  §  8179. 

§  7783.  Companies  complying  with  provisions  excused  from  paying  other 
fees. — All  persons  applying  for  the  incorporation  of  any  railroad  company, 
under  the  provisions  of  §§  7777  thru  7779  and  7783  thru  7787,  shall  pay  the 
fees  required  by  chapter  159,  except  such  railroad  companies  as  have  com- 
plied with  the  provisions  of  an  act  to  provide  for  the  incorporation  of  rail- 
road companies,  approved  March  9,  1896,  and  paid  the  fees  fixed  by  said 
act  as  amended  by  an  act  approved  the  5th  day  of  March,  A.  D.  1897. 
1932  Code,  §  7783;  Civ.  C.  '22,  §  4046;  Civ.  C.  '12,  §  2682;  1902  (23)  1054. 

For  reference  see  §  8179  C.  127,  130,  63  S.  E.  355,  Ann.  Cas.  18B 

See  generally,  Lyles  v.  McCown,  82  S.      281,  17  Ann.  Cas.  436. 

§  7784.  Penalty  for  failure  to  comply  with  law. — It  shall  be  unlawful  for 
any  such  foreign  railroad  company  to  do  business,  or  attempt  to  do  busi- 
ness, in  this  State  without  first  having  complied  with  the  requirements  of 
§§  7777  thru  7779  and  7783  thru  7787.  Any  violation  of  §§  7777  thru  7779 
and  7783  thru  7787  shall  be  punished  by  the  forfeiture  to  the  State  by  the 
party  offending  of  a  penalty  of  five  hundred  dollars,  to  be  recovered  by 
suit  in  the  court  of  common  pleas,  for  each  and  every  county  in  which  such 
offender  does,  or  attempts  to  do,  business,  or  in  any  other  court  of  com- 
petent jurisdiction.  And  it  shall  be  the  duty  of  the  attorney  general  to 
bring  suit  for  recovery  of  such  penalty  for  each  and  every  offense. 
1932  Code.  §  7784;  Civ.  C.  '22,  §  4047;  Civ.  C.  '12,  §  2683;  1902  (23)  1054. 
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§  7785.  Consolidations  of  railroad  companies. — The  provisions  of  §§  7777 
thru  7779  and  7783  thru  7784  shall  in  no  way  abrogate  or  repeal  the  right  of 
railroad  companies  to  consolidate  according  to  law  or  effect  consolidation 
already  made  according  to  law,  when  at  least  one  of  the  corporations  so 
consolidating  is  a  corporation  of  this  State,  with  corporators  resident  in  this 
State. 

1932  Code,  §  7785;  Civ.  C.  '22,  §  4048;  Civ.  C.  '12,  §  2684;  1902  (23)  1054. 

§  7786.  Corporations  domesticated  under  laws  in  accordance  with  Consti- 
tution of  1895  excepted.— The  provisions  of  §§  7777  thru  7779  and  7783  thru 
7785  shall  not  be  construed  to  extend  to  any  corporation  that  may  have 
heretofore  become  domesticated  under  the  laws  of  this  State  passed  in  ac- 
cordance with  the  terms  of  the  Constitution  of  1895. 

1932  Code,  §  7786;  Civ.  C.  '22,  §  4049;  Civ.  C.  '12,  §  2685;  1902  (23)  1054. 

§  7787.  Liability  of  railroad  company  to  actions  for  damages — Any  rail- 
road company  referred  to  in  sections  7785  and  7786,  may  for  all  causes  of 
action  for  injury  to  the  person  or  property  of  any  citizen  of  this  State, 
along  the  line  of  road,  arising  hereafter  in  the  operation  of  any  line  of  rail- 
road which  was  originally  chartered  and  operated  under  the  laws  of  this 
State,  and  which  is  now  owned  or  leased  and  operated  by  it,  be  sued  jointly 
with  the  company  originally  incorporated  in  this  State,  and  which  owned 
and  operated  said  line  of  railroad;  and  said  railroad  company  originally 
chartered  in  this  State,  or  said  consolidation  of  railroads,  shall  be  and  re- 
main liable  upon  all  such  causes  of  action,  and  may  be  made  a  party  de- 
fendant in  all  actions  for  such  injuries. 
1932  Code,  §  7787;  Civ.  C.   22,  §  4050;  Civ.  C.  '12,  §  2686;  1902  (23)  1054. 

Liability  of  consolidated  company  for  several  constituent  companies,  the  .con- 
torts of  constituent  companies.  —  Under  solidated  company  is  liable  for  a  tort 
an  Act  providing  for  the  consolidation  of  committed  by  a  constituent  company  be- 
certain  railroads  under  the  laws  of  the  fore  the  consolidation.  Pickett  v.  South- 
State,  and  that  the  consolidated  company  ern  Ry.  Co.,  69  S.  C.  445,  48  S.  E.  466,  31 
shall  be  subject  to  all  the  liabilities  of  the  L.  R.  A.  (N.  S.)  443,  15  A.  L.  R.  1178. 

§  7788.  Railroads  complying  with  previous  laws  excepted. — The  provis- 
ions of  this  chapter  shall  in  no  wise  apply  to  such  railroad  or  railway  com- 
panies which  have  already  complied  with  the  prior  laws  of  this  State  in 
force  at  the  time. 

1932  Code,  §  7788;  Civ.  C.  '22,  §  4051;  Civ.  C.  '12,  §  2687;  1902  (23)  1054. 

Acquiring     management     of     domestic  Tompkins,  48  S.  C.  49,  25  S.  E.  982;  Wil- 

line. — A   foreign   corporation   could   not,  son  v.  Southern  Ry.  Co..  64  S.  C.  162,  36 

prior  to  this  statute,  acquire  the  stock  S.  E.  701,  41  S.  E.  971,  18  A.  L.  R.  136. 
and  management  of  a  domestic  compet-  Applied     in     Livingston     v.     Atlantic 

ing  line.   State  v.   Port  Royal,   etc.,   Ry.  Coast  Line  Ry.  Co.,   176  S.  C.   385,   180 

Co.,  45  S.  C.  470.  23  S.  E.  383,  7  A.  L.  R.  16.  S.   E.   343. 

See    generally.    Southern    Ry.    Co.    v. 

§  7789.  Foreign  companies  must  comply. — It  shall  be  unlawful  for  any 
such  foreign  corporation  to  do  business,  or  attempt  to  do  business,  in  this 
State  without  first  having  complied  with  the  requirements  of  this  chapter, 
and  any  violation  of  this  chapter  shall  be  punished  by  the  forfeiture  to  the 
State,  by  the  party  offending,  of  a  penalty  of  five  hundred  dollars,  to  be 
recovered  by  suit  in  the  court  of  common  pleas  for  any  county  in  which 
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such  offender  does,  or  attempts  to  do,  business,  or  any  other  court  of  com- 
petent jurisdiction. 

1932  Code,  §  7789;  Civ.  C.  "22,  §  4052;  Civ.  C.  '12,  §  2688;  Civ.  C.  '02,  §  1794;  1896 
(22)  114;  1897  (22)  514. 

See  generaly.  Best  v.  Seaboard,  etc.,  Applied  in  Geraty  v.  Atlantic,  etc.,  R. 
Ry.,  72  S.  C.  479,  487,  52  S.  E.  223;  Atlan-  Co.,  80  S.  C.  355,  357,  60  S.  E.  936;  South- 
tic,  etc.,  R.  Co.  v.  Dunning,  166  F.  850,  ern  Bell  Tel.,  etc.,  Co.  v.  Railroad  Comm, 
854.  280  F.  901. 

§  7790.  Aliens  can  hold  only  500  acres  land — exceptions — vested  rights 
unaffected. — No  alien  or  corporation  controlled  by  aliens  either  in  his  or  its 
own  right  or  as  trustee,  cestui  que  trust  or  agent,  shall  own  or  control 
within  the  limits  of  this  State,  more  than  five  hundred  acres  of  land:  pro- 
vided, this  section  shall  not  apply  to  land  purchased  under  proceedings, 
either  by  action  or  power  of  sale,  to  foreclose  any  mortgage  hereafter  ac- 
quired by  any  alien  or  corporation  controlled  by  aliens,  purchasing  the 
same,  but  in  such  case  such  alien  or  corporation  controlled  by  aliens,  shall 
not  be  entitled  to  hold  said  excess  of  land  more  than  five  years,  without 
sale  of  same,  unless  the  comptroller  general  shall  certify  that  a  sale  during 
that  time  would  be  materially  detrimental  to  the  interest  of  such  alien  or 
corporation  controlled  by  aliens,  in  which  case  the  said  alien  or  corpora- 
tion controlled  by  aliens,  may  hold  the  land  for  five  years  longer  upon  the 
same  conditions. 

Nothing  in  this  section  shall  apply  to  lands  already  owned  or  controlled 
by  the  persons  or  corporations  referred  to  in  this  section  nor  to  lands  al- 
ready mortgaged  to  such  persons  or  corporations. 

1932  Code,  §  7790;  Civ.  C.  '22,  §  4053;  Civ.  C.  '12,  §  2689;  Civ.  C.  '02,  §  1795;  1896 
(22)  114;  1897  (22)  514. 

Construction.— Const.,  art.  3,  §  35,  and  142,  59  S.  E.  859. 

this  section  cannot  be  held  to  mean  any-  Only  the  State  may  question  the  alien's 

thing  more  than  that  the  State  may  take  right.  The  assignee  of  an  alien  may  en- 

from  an  alien  any  land  held  by  him  in  force  the  right  to  specific  performance  of 

excess  of  five  hundred  acres,   and  that  contract  to  convey  to  the  alien.  Tucker 

courts  will  not  aid  an  alien  to  recover  v.  Atlantic  Coast  Lbr.  Co.,  78  S.  C.  134, 

more  than  five  hundred  acres.  Tucker  v.  59  S.  E.   859. 
Atlantic   Coast   Lbr.   Co.,   78   S.   C.    134, 


CHAPTER  155 

Unincorporated  Associations 

Article  1.    Joint   Stock   Companies   and   Other   Unincorporated   Associa- 
tions, §  7791. 
Article  2.     Limited  Partnerships,  §  7799. 
Article  3.  Partnerships,  §  7825. 


ARTICLE  1 
Joint  Stock  Companies  and  Other  Unincorporated  Associations 

7791.  Recordation  where  stock  transfer-  7795.  Provisions  inapplicable  to  corpora- 
ferable.  tions. 

7792.  Action  against  associations.  7796.  Actions  against  under  association's 

7793.  Stockholder's  liability  for  debt  con-  name. 

tracted  after  transfer.  7797.  Service  of  process. 

7794.  Recordation  of  articles.  7798.  Satisfaction  of  judgment. 
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§  7791.  Recordation  of  article  of  agreement  or  association  of  certain  joint 
stock  companies. — Every  joint  stock  company  issuing  scrip  or  certificate 
for  shares  transferable  at  the  will  of  the  holder  thereof  hereafter  formed 
shall,  within  thirty  days  after  its  formation,  cause  the  articles  of  their 
agreement  or  association  to  be  recorded  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  of  the  county,  with  the  names  of  the  stockholders 
and  the  numbers  of  the  shares  held  by  each  in  every  county  in  which  it  has 
an  office  or  agency  at  which  its  business  is  carried  on. 

1932  Code,  §  7791;  Civ.  C.  '22,  §  5065;  Civ.  C.  '12,  §  3331;  Civ.  C.  '02,  §  2224;  G.  S. 
1405:  R.  S.  1771:  1879  (17)  70. 

§  7792.     How  suits  may  be  brought — on  whom  service  may  be   made. — 

Actions  by  or  against  such  companies  so  recorded  may  be  brought  by  or 
against  them  in  the  name  of  the  company  or  association,  without  naming 
the  shareholders  therein;  and  in  suits  brought  against  any  such  company 
service  upon  the  president,  chief  manager,  purser  or  other  principal  officer 
named  in  said  articles  of  agreement  shall  be  good  service  upon  each 
and  every  one  of  the  said  company  or  association  at  that  time  recorded  as 
shareholders  therein,  or  who  were  so  at  the  time  the  cause  of  action  arose 
and  no  change  or  transfer  of  the  shares  pending  the  said  action  shall  cause 
any  abatement  thereof. 

1932  Code.  §  7792;  Civ.  C.  "22,  §  5066;  Civ.  C.  '12,  §  3332:  Civ.  C.  '02,  §  2225;  G.  S. 
1406;  R.  S.  1772;  1879  (17)  70. 

§  7793.     Liability  of  shareholders  for  debt  after  transfer — how  discharged. 

— No  transfer  of  stock  or  shares  shall  avail  to  discharge  the  shareholders 
transferring  the  same  from  liability  to  third  person  for  debts  contracted 
after  such  transfer  until  it  has  been  reported  to  the  clerk  of  the  court  where 
any  such  company  is  recorded  and  by  him  or  his  deputy  been  entered  in  a 
column  to  be  kept  for  that  purpose  annexed  or  in  connection  with  the  list 
of  shareholders  previously  recorded. 

1932  Code.  §  7793:  Civ.  C.  '22,  §  5067;  Civ.  C.  '12,  §  3333;  Civ.  C.  '02,  §  2226;  G.  S. 
1407;  R.  S.  1773;  1879  (17)  70. 

§  7794.  Clerk  to  keep  books  for  recording  articles — his  fees. — The  clerks 
of  the  courts  of  the  respective  counties  shall  be  required  to  keep  proper 
books  for  recording  such  articles  of  agreement  and  association,  and  shall 
be  entitled  to  the  same  fees  to  which  the  register  of  mesne  convej'ances  are 
entitled  for  recording  papers,  and  twenty-five  cents  for  registering  each 
transfer  of  shares. 

1932  Code.  §  7794:  Civ   C.  '22,  §  5068:  Civ.  C.  '12,  §  3334;  Civ.  C.  '02,  §  2227;  G.  S. 
1408;  R.  S.  1774:  1879  (17)  70. 

§  7795.  Not  applicable  to  chartered  companies. — The  provisions  of  the 
foregoing  sections  shall  not  apply  to  companies  chartered  by  act  of  the 
General  Assembly. 

1932  Code,  §  7795;  Civ.  C.  '22,  §  5069;  Civ.  C.  '12,  §  3335;  Civ.  C.  '02,  §  2228;  G.  S. 
1409;  R.  S.  1775;  1879  (17)  70. 

§  7796.     Unincorporated  associations  —  by  what  name  may  be  sued.  — 

All  unincorporated  associations  may  be  sued  and  proceeded  against  under 
the  name  and  style  by  which  they  are  usually  known,  without  naming  the 
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individual  members  of  the  Association. 

1932  Code,  §  7796;  Civ.  C.  '22,  §  5070;  Civ.  C.  '12,  §  3336;  Civ.  C.  '02,  §  2229;  G.  S. 
1410;  R.  S.  1776;  1865  (13)  315. 


Constitutionality. — This  and  the  fol- 
lowing two  sections  do  not  violate  the 
"due  process"  clause  of  the  Constitution 
on  account  of  substituted  service;  "due 
process"  being  any  legal  proceeding  en- 
forced by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  de- 
vised in  the  discretion  of  the  legislative 
power  in  furtherance  of  the  general 
public  good,  which  guards  and  preserves 
the  principles  of  liberty  and  justice.  Ex 
parte  Baylor,  93  S.  C.  414,  77  S.  E.  59, 
Ann.  Cas.  16A,  854. 

Remedy  provided  for  is  exclusive,  Elli- 
ott v.  Green  Presbyterian  Church,  181 
S.  C.  84,  186  S.  E.  651. 

Service  of  process  on  executors  of  de- 
ceased treasurer. — Under  this  section  and 
the  section  following  service  of  process 
on  the  executor  of  a  deceased  treasurer 
of  an  unincorporated  association  is  in- 
effective against  the  association.  Medlin 
v.  Ebenezer  Methodist  Church,  132  S.  C. 
498,   129  S.   E.   830. 

Service  upon  church  treasurer. — In  ac- 
tion on  a  note  by  receivers  of  bank 
against  church,  an  unincorporated  asso- 
ciation, service  upon  church  treasurer 
made  all  members  of  church  at  time  of 
execution  of  note  parties  defendant,  and 
answer  filed  by  church  inured  to  bene- 
fit of  such  members.  Elliott  v.  Greer 
Presbyterian  Church,  181  S.  C.  84,  186 
S.  E.  651. 

Unincorporated  association  not  a  legal 
entity. — An  unincorporated  association  is 
in  no  sense  a  legal  entity,  and  is  not 
made  so  by  this  section.  Medlin  v.  Ebe- 
nezer Methodist  Church,  132  S.  C.  498, 
129    S.    E.    830. 

The  liability  of  members  of  an  incorpo- 
rated association  is  joint  and  several,  and 
an  individual  member  may  be  sued  with- 
out proceeding  under  this  section.  Medlin 
v.  Ebenezer  Methodist  Church,  132  S.  C 
498,  129  S.  E.  830. 


In  action  by  receivers  of  bank  on  note 
of  church,  an  unincorporated  association, 
receivers  could  enter  up  judgment 
against  church  and  all  of  its  members  at 
time  of  execution  of  note,  or  against  any 
one  or  more  of  the  members;  and  each 
member  of  church  against  whom  judg- 
ment is  entered  had  right  of  set-off 
against  such  judgment  to  amount  due 
for  deposit  owed  member  by  defunct 
bank.  Elliott  v.  Greer  Presbyterian 
Church,  181  S.  C.  84,  186  S.  E.  651. 

In  action  by  receivers  of  bank  on  note 
of  church,  an  unincorporated  association, 
members  did  not,  after  bank  closed, 
have  right  to  combine  the  amount  of 
their  deposits  so  as  to  set  off  entire 
amount  of  receivers'  claim  on  note,  since 
status  of  members  as  to  right  of  set-off 
was  fixed  at  date  of  closing  of  bank. 
Elliott  v.  Greer  Presbyterian  Church, 
181  S.  C.  84,  186  S.  E.  651. 

Liability  of  members  of  an  unincor- 
porated association  is  joint  and  several, 
and  each  member  is  liable  for  associa- 
tion's entire  debt,  with  right  of  member 
paying  debt  to  enforce  contribution 
against  other  members.  Elliott  v.  Greer 
Presbyterian  Church,  181  S.  C.  84;  186 
S.  E.  651. 

Application  to  burial  aid  association. 
— This  and  the  following  two  sections 
apply  to  an  unincorporated  burial  aid 
association  requiring  all  the  members 
to  pay  25  cents  to  help  defray  the  burial 
expenses  of  one  dying.  Ex  parte  Baylor, 
93  S.  C.  414,  77  S.  E.  59,  Ann.  Cas.  16A, 
854. 

Any  contract  between  members  of  a 
burial  aid  association  that  they  should 
pay  no  more  than  25  cents  toward  de- 
fraying the  burial  expenses  of  a  member 
dying,  made  after  the  passage  of  this  and 
the  following  two  sections,  is  ultra  vires 
as  far  as  such  statutes  are  concerned.  Ex 
parte  Baylor,  93  S.  C.  414,  77  S.  E.  59, 
Ann.  Cas.   16A,  854. 


§  7797.  On  whom  process  may  be  served. — Process  served  on  any  agent  of 
any  unincorporated  association  doing  business  in  this  State,  under  the 
name  and  style  by  which  it  is  usually  known,  shall  be  sufficient  to  make 
such  association  a  party  in  any  court  of  record  in  the  county  in  which  such 
agent  may  be  served. 

1932  Code,  §  7797;  Civ.  C.  '22,  §  5071;  Civ.  C.  '12,  §  3337;  Civ.  C.  '02,  §  2230;  G.  S. 
1411;  R.  S.  1777;  1863  (13)  215. 

See  note  to  preceding  section. 

§  7798.  Liability  under  final  process. — On  judgment  being  obtained  against 
such  association  under  such  process,  final  process  may  issue  to  recover  sat- 
isfaction of  such  judgment,  and  any  property  of  the  said  association,  and 
the  individual  property  of  any  copartner  or  member  thereof,  found  in  the 
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State,  shall  be  liable  to  judgment  and  execution  for  satisfaction  of  any  such 
judgment. 

1932  Code,  §  7798;  Civ.  C.  '22,  §  5072;  Civ.  C.  '12,  §  3338;  Civ.  C.  '02,  §  2231;  G.  S. 
1412;  R.  S.  1778;  1863  (13)  215. 

See  note  to  §  7796.  ciples  of  agency  and  not  those  of  part- 
Liability  of  members  of  unincorporat-  nership.    Elliott    v.    Greer    Presbyterian 

ed    association    for   debts    contracted    in  Church,  181  S.  C.  84,  186  S.  E.  651. 

behalf  of  association  is  governed  by  prin- 


ARTICLE  2 
Limited  Partnerships 

7799.  Formation  and  objects.  7813.  Rights  of  special  partners. 

7800.  General  and  special  partners.  7814.  Accounting. 

7801.  Powers  of  general  partner.  7815.  Fraudulent  management. 

7802.  Contents  of  certificate.  7816.  Sale  by  insolvent  partnership. 

7803.  Proof  of  certificate.  7817.  Fraudulent   transfers. 

7804.  Filing  and  recording  of  certificate.  7818.  When    special    partner    liable    as 

7805.  Affidavit  of  contributions.  general  partner. 

7806.  When  partnership  formed.  7819.  Special  partner  postponed  to  other 

7807.  Publication    of    terms    of   partner-  creditors. 

ship.  7820.  Notice  of  dissolution. 

7808.  Proof  of  publication.  7821.  Fee  of  clerk  of  court. 

7809.  Renewal  of  partnership.  7822.  Withdrawal  of  capital. 

7810.  Dissolution  by  alteration.  7823.  Suits  against  special  partners. 

7811.  Firm  name.  7824.  Provisions   inapplicable   to   special 

7812.  Suits   conducted   by   general   part-  partners, 
ners. 

§  7799.  May  be  formed  by  whom,  and  for  what  purposes. — Limited  part- 
nerships, for  the  transaction  of  any  mercantile,  mechanical  or  manufac- 
turing business,  or  for  the  transportation  of  passengers,  products  of  the 
soil,  or  merchandise,  within  this  State,  may  be  formed  by  two  or  more 
persons,  upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the 
conditions  and  liabilities,  herein  described;  but  these  provisions  shall  not 
be  construed  to  authorize  any  such  partnership  for  the  purpose  of  banking 
or  making  insurance. 

1932  Code,  §  7799;  Civ.  C.  '22,  §  3850;  Civ.  C.  '12,  §  2538;  Civ.  C.  '02,  §  1680;  G.  S. 
1303;  R.  S.  1407;  1737  (6)  578,  587;  1846  (11)  365;  1866  (13)  431. 

Answer  and  statement  by  defendant's      of  general  partnership.  Spool  Cotton  Co. 
attorney  has  been  held  to  be  admission      v.  King,  68  S.  C.  196,  46  S.  E.  1005. 

§  7800.  General  and  special  partners  and  their  liabilities. — Such  partner- 
ships may  consist  of  one  or  more  persons,  who  shall  be  called  general  part- 
ners (who  shall  be  jointly  and  severally  responsible,  as  general  partners 
now  are  by  law),  and  of  one  or  more  persons  who  shall  contribute,  in  actual 
cash  payments,  a  specific  sum  as  capital  to  the  common  stock,  who  shall 
be  called  special  partner  or  partners,  and  who  shall  not  be  liable  for  the 
debts  of  the  partnership  beyond  the  funds  so  contributed  by  him  or  them 
to  the  capital. 

1932  Code,  §  7800;  Civ.  C.  '22,  §  3851;  Civ.  C.  '12,  §  2539;  Civ.  C.  '02,  §  1681;  G.  S. 
1304;  R.  S.  1408;  1737  (6)  579. 

This  section  made  no  change  in  the  na-  same  responsibilities  which  all  partners 

ture  of  a  contract  by  a  general  partner-  in   a   general   partnership   assume.    Pope 

ship,    but    simply    imposed    on    general  Mfg.  Co.  v.  Welch,  55  S.  C.  528,  33  S.  E. 

partners    in    a    limited    parnership    the  787,  5  A.  L.  R.  1541,  10  A.  L.  R.  1260. 
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§  7801.  Powers  of  general  partners. — The  general  partners  only  shall  be 
authorized  to  transact  business  and  sign  for  the  partnership,  and  to  bind 
the  same. 

1932  Code,  §  7801:  Civ.  C.  '22,  §  3852;  Civ.  C.  '12.  §  2540;  Civ.  C.  '02,  §  1682;  G.  S. 
1305;  R.  S.  1409;  1737  (6)  579. 

§  7802.  Partners  to  sign  certificate — its  contents. — The  persons  desirous  of 
forming  such  partnership  shall  make,  and  severally  sign,  in  the  presence 
of  two  subscribing  witnesses,  a  certificate,  which  shall  contain: 

(1)  The  name  of  firm  under  which  such  partnership  is  to  be  conducted; 

(2)  The  general  nature  of  the  business  intended  to  be  transacted; 

(3)  The  names  of  all  the  general  and  special  partners  interested  therein, 
distinguishing  which  are  general  and  which  are  special  partners,  and  their 
respective  places  of  residence; 

(4)  The  amount  of  capital  which  each  special  partner  shall  have  contrib- 
uted to  the  common  stock; 

(5)  The  period  at  which  the  partnership  is  to  commence,  and  the  period 

at  which  it  will  terminate. 

1932  Code,  §  7802;  Civ.  C.  '22,  §  3853;  Civ.  C.  '12,  §  2541;  Civ.  C.  '02,  §  1683;  G.  S. 
1306;  R.  S.  1410;  1737  (6)  579. 

Lack    of    substantial    compliance.    —  contributed  by  all  the  special  partners. 

Where  this   section   is  not  substantially  Spencer  Optical  Mfg.  Co.  v.  Johnson,  53 

complied  with,  the  special  are  liable  as  S.  C.  533,  31  S.  E.  392. 
if  general  partners.  Spencer  Optical  Mfg.  Evidence   as   to   payment   of   contribu- 

Co.  v.  Johnson,  53  S.  C.  533,  31  S.  E.  392.  tions. — Evidence     is     not     admissible     to 

Sufficiency  of  statement  as  to  capital  show    how    the    special    partners    in    a 

of  each  partner. — The  provision  that   a  limited  partnership  paid  their  contribu- 

certificate  to  form  a  limited  partnership  tions,  —  i.  e.  whether  individually  or  as 

shall  contain,  inter  alia,  a  statement  of  a    firm, — since    the    certificate    required 

the  amount  of  capital  which  each  special  by  this  section  must  speak  for  itself  in 

partner  has  contributed  to  the  common  regard  thereto.  Spencer  Optical  Mfg.  Co. 

stock  is  not  substantially  complied  with  v.  Johnson,  53  S.  C.  533,  31  S.  E.  392. 
by    a   statement   of   the   aggregate   sum 

§  7803.  Certificate  to  be  proved. — The  certificate  shall  be  proved  in  the 
same  manner  that  deeds  of  conveyances  for  lands  are  required  by  law  to  be 
proved. 

1932  Code,  §  7803;  Civ  C.  '22,  §  3854;  Civ.  C.  '12.  §  2542;  Civ.  C.  '02,  §  1684;  G.  S. 
1307;  R.  S.  1411;  1737  (6)  579. 

§  7804.  To  be  filed  and  recorded  in  county  clerk's  office. — The  certificate 
so  proved,  with  the  probate,  shall  be  filed  in  the  office  of  the  clerk  of  the 
court  of  that  county  in  which  the  principal  place  of  business  of  the  part- 
nership shall  be  situated,  and  shall  also  be  recorded  by  him,  at  large,  in  a 
book  so  kept  for  that  purpose,  open  to  public  inspection.  If  the  partner- 
ship shall  have  places  of  business  situated  in  different  counties,  a  transcript 
of  the  certificate  and  of  the  probate  thereof,  duly  certified  by  the  clerk  in 
whose  office  it  shall  be  filed,  under  his  official  seal,  shall  be  filed  and  re- 
corded in  like  manner  in  the  office  of  the  clerk  of  the  court  in  every  such 
county. 
1932  Cc 
1308;  R.  S.  1412;  1737  (6)  579. 

§  7805.  Affidavit  of  sums  contributed  by  each  to  be  filed. — At  the  time  of 
the  filing  the  original  certificate,  with  the  evidence  of  the  execution  thereof, 

IV.-S.C.-17 
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as  before  directed,  an  affidavit  of  one  or  more  of  the  general  partners  shall 
also  be  filed  in  the  same  office,  stating  that  the  sums  specified  in  the  certif- 
icate to  have  been  contributed  by  each  of  the  special  partners  to  the  com- 
mon stock  have  been  actually,  and  in  good  faith,  paid  in  cash. 

1932  Code,  §  7805;  Civ.  C.  '22,  §  3856;  Civ.  C.  '12,  §  2544;  Civ.  C.  '02,  §  1686;  G.  S. 
1309;  R.  S.  1413;  1737  (6)  579. 

§  7806.  When  partnership  deemed  formed. — No  such  partnership  shall  be 
deemed  to  have  been  formed  until  a  certificate  shall  have  been  made, 
proved,  filed  and  recorded,  nor  until  an  affidavit  shall  have  been  filed,  as 
above  directed;  and  if  any  false  statement  be  made  in  such  certificate  or 
affidavit,  all  the  persons  interested  in  such  partnership  shall  be  liable  for  all 
the  engagements  thereof,  as  general  partners. 

1932  Code,  §  7806;  Civ.  C.  '22,  §  3857;  Civ.  C.  '12,  §  2545;  Civ.  C.  '02,  §  1687;  G.  S. 
1310;  R.  S.  1414;  1737  (6)  579. 

§  7807.  Publication  of  terms — when  and  how  made — partnership  general 
if  not  made. — The  partners  shall  publish  the  terms  of  partnership,  when 
registered,  for  at  least  once  a  week  for  six  weeks,  immediately  after  such 
registry,  in  any  one  of  the  newspapers  in  the  county  in  which  the  business  of 
such  partnership  is  carried  on;  and  if  no  newspaper  be  published  in  said 
county,  then  the  notice  thereof  shall  be  published  as  aforesaid  in  any  one 
of  the  newspapers  of  any  adjoining  county  in  which  newspapers  or  a 
newspaper  may  be  published,  and  be  posted  up  on  the  door  of  the  court 
house  of  the  county  in  which  the  said  firm  may  be  located.  If  such  publi- 
cation be  not  made,  nor  such  notice  given,  for  the  time  prescribed,  the 
partnership  shall  be  deemed  general. 

1932  Code,  §  7807;  Civ.  C.  '22,  §  3858;  Civ.  C.  '12,  §  2546;  Civ.  C.  '02,  §  1688;  G.  S. 
1311;  R.  S.  1415;  1737  (6)  579;  1859  (12)  833. 

§  7808.  Proof  of  publication. — Affidavits  of  the  publication  of  such  notice, 
by  the  printers  of  the  newspapers  in  which  the  same  shall  be  published, 
may  be  filed  with  the  clerk  in  whose  office  the  original  certificate  shall  have 
been  recorded,  and  shall  be  evidence  of  the  facts  therein  stated. 

1932  Code,  §  7808;  Civ.  C.  '22,  §  3859:  Civ.  C.  '12,  §  2547;  Civ.  C.  '02,  §  1689;  G.  S. 
1312;  R.  S.  1416;  1837  (6)  579. 

§  7809.  Renewals  of  partnerships. — Every  renewal  or  continuance  of  such 
partnership  beyond  the  time  originally  fixed  for  its  duration  shall  be  cer- 
tified, proved  and  recorded,  and  an  affidavit  of  a  general  partner  be  made 
and  filed,  and  notice  be  given  in  the  manner  herein  required  for  its  orig- 
inal formation;  and  every  such  partnership  which  shall  be  otherwise  re- 
newed or  continued  shall  be  deemed  a  general  partnership. 

1932  Code,  §  7809;  Civ.  C.  '22,  §  3860;  Civ.  C.  '12,  §  2548;  Civ.  C.  '02,  §  1690;  G.  S. 
1313;  R.  S.  1417;  1837  (6)  580. 

§  7810.  Dissolved  by  alterations  deemed  general  partnership. — Every  al- 
teration which  shall  be  made  in  the  names  of  the  partners,  in  the  nature 
of  the  business,  or  in  the  capital  or  shares  thereof,  or  in  any  other  matter 
specified  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the 


Page  515  Limited  Partnerships  §  7813 

partnership,  and  every  such  partnership  which  shall  in  any  manner  be 
carried  on  after  such  alteration  shall  have  been  made  shall  be  deemed  a 
general  partnership,  unless  renewed  as  a  limited  partnership  according  to 
the  provisions  of  the  preceding  section. 

1932  Code,  §  7810:  Civ.  C.  '22,  §  3861;  Civ.  C.  '12,  §  2549;  Civ.  C.  '02,  §  1691;  G.  S. 
1314;  R.  S.  1418;  1837  (6)  580. 

§  7811.  Firm  name,  etc. — The  business  of  the  partnership  shall  be  con- 
ducted under  a  firm,  in  which  the  name  or  names  of  the  general  partner 
or  partners  only  shall  be  inserted,  without  the  addition  of  the  word  "com- 
pany," or  any  other  general  term;  and  if  the  name  of  any  special  partner 
shall  be  used  in  such  firm  with  his  privity  he  shall  be  deemed  a  general 
partner. 

1932  Code,  §  7811;  Civ.  C.  '22,  §  3862;  Civ.  C.  '12,  §  2550;  Civ.  C.  '02,  §  1692;  G.  S. 
1315;  R.  S.  1419;  1837  (6)  580. 

§  7812.  Suits  be  conducted  by  general  partners. — Suits  in  relation  to  the 
business  of  the  partnership  shall  be  brought  and  conducted  by  and  against 
the  general  partners  in  the  same  manner  as  if  there  were  no  special  part- 
ners. 

1932  Code,  §  7812;  Civ.  C.  '22,  §  3863;  Civ.  C.  '12,  §  2551;  Civ.  C.  '02,  §  1693;  G.  S. 
1316;  R.  S.  1420;  1837  (6)  580. 

§  7813.  Rights  of  special  partners. — A  special  partner  may,  from  time  to 
time,  examine  into  the  state  and  progress  of  the  partnership  concerns,  and 
may  advise  as  to  their  management;  but  if  he  shall  take  any  active  part  in 
transacting  the  business  of  the  partnership,  except  as  attorney,  counsel  or 
solicitor,  he  shall  be  liable  as  a  general  partner. 

1932  Code,  §  7813;  Civ.  C.  '22,  §  3864;  Civ.  C.  '12,  §  2552;  Civ.  C.  '02,  §  1694;  G.  S. 
1317;  R.  S.  1421;  1837  (6)  580. 

§  7814.  General  partners  to  account. — The  general  partners  shall  be  liable 
to  account  to  each  other  and  to  the  special  partners  for  the  management  of 
their  concerns,  both  in  law  and  equity,  as  other  partners  now  are  by  law. 

1932  Code,  §  7814;  Civ.  C.  '22,  §  3865;  Civ.  C.  '12,  §  2553;  Civ.  C.  '02,  §  1695;  G.  S. 
1318;  R.  S.  1422;  1837  (6)  580. 

§  7815.  Punishment  of  partners  for  fraud. — Every  partner  who  shall  be 
guilty  of  any  fraud  in  the  affairs  of  the  partnership  shall  be  liable  civilly  to 
the  party  injured  to  the  extent  of  his  damages;  and  shall  also  be  liable  to 
an  indictment  for  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court  by  which  he  shall  be  tried. 

1932  Code,  §  7815;  Civ.  C.  '22,  §  3866;  Civ.  C.  '12,  §  2554;  Civ.  C.  '02,  §  1696;  G.  S. 
1319;  R.  S.  1423;  1837  (6)  580. 

§  7816.  Sales  by  insolvent  partnership  void — judgments,  etc.,  by  same 
void  against  creditors.— Every  sale,  assignment  or  transfer  of  any  of  the 
property  or  effects  of  such  partnership  made  by  such  partnership  when  in- 
solvent, or  in  contemplation  of  insolvency,  or  after,  or  in  contemplation  of 
the  insolvency  of  any  partner,  with  the  intent  of  giving  a  preference  to  any 
creditor  of  such  partnership  or  insolvent  partner  over  other  creditors  of 
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such  partnership,  and  every  judgment  confessed,  lien  created,  or  security 
given  by  such  partnership,  under  the  like  circumstances  and  with  the  like 
intent,  shall  be  void  as  against  the  creditors  of  such  partnership. 

1932  Code,  §  7816;  Civ.  C.  '22,  §  3867;  Civ.  C.  '12,  §  2555;  Civ.  C.  '02,  §  1697;  G.  S. 
1320;  R.  S.  1424;  1837  (6)  580. 

§  7817.  Certain  transfer  of  effects  of  partner  void. — Every  such  sale,  as- 
signment or  transfer  of  any  of  the  property  or  effects  of  a  general  or  special 
partner  made  by  such  general  or  special  partner  when  insolvent,  or  in  con- 
templation of  insolvency,  or  after,  or  in  contemplation  of  the  insolvency 
of  the  partnership,  with  the  intent  of  giving  to  any  creditor  of  his  own, 
or  of  the  partnership,  a  preference  over  the  creditors  of  the  partnership, 
and  every  judgment  confessed,  lien  created  or  security  given  by  any  such 
partner  under  the  like  circumstances  and  with  the  like  intent,  shall  be 
void  as  against  the  creditors  of  the  partnership. 

1932  Code,  §  7817;  Civ.  C.  '22,  §  3868;  Civ.  C.  '12,  §  2556;  Civ.  C.  '02,  §  1698;  G.  S. 
1321;  R.  S.  1425;  1837  (6)  580. 

§  7818.  When  special  partners  liable  as  general  partners. — Every  special 
partner  who  shall  violate  any  provision  of  the  last  two  preceding  sections, 
or  who  shall  concur  in  or  consent  to  any  such  violation  by  the  partnership, 
or  by  any  individual  partner,  shall  be  liable  as  a  general  partner. 

1932  Code,  §  7818;  Civ.  C.  '22,  §  3869;  Civ.  C.  '12,  §  2557;  Civ.  C.  '02,  §  1699;  G.  S. 
1322;  R.  S.  1426;  1837  (6)  580. 

§  7819.  When  not  to  claim  as  creditors. — In  case  of  the  insolvency  or  bank- 
ruptcy of  the  partnership,  no  special  partner  shall  under  any  circum- 
stances be  allowed  to  claim  as  creditor  until  the  claims  of  all  the  other 
creditors  of  the  partnership  shall  be  satisfied. 

1932  Code,  §  7819;  Civ.  C.  '22,  §  3870;  Civ.  C.  '12,  §  2558;  Civ.  C.  '02,  §  1700;  G.  S. 
1323;  R.  S.  1427;  1837  (6)  580. 

§  7820.  No  dissolution  by  act  of  partners  without  notice — same  to  be  filed, 
etc.,  in  clerk  of  court's  office,  etc. — No  dissolution  of  such  partnership,  by 
the  acts  of  the  parties,  shall  take  place  previous  to  the  time  specified  in  the 
certificate  of  its  formation,  or  in  the  certificate  of  its  renewal,  until  a  notice 
of  such  dissolution  shall  have  been  filed  and  recorded  in  the  clerk's  office 
in  which  the  original  certificate  was  recorded,  and  published  for  three 
months  in  two  or  more  newspapers  most  contiguous  to  the  place  or  places 
where  such  partnership  exists,  and  be  posted  on  the  door  of  the  court  house 
of  the  county  in  which  the  partnership  may  be  located. 

1932  Code,  §  7820;  Civ.  C.  '22,  §  3871;  Civ.  C.  '12,  §  2559;  Civ.  C.  '02,  §  1701;  G.  S. 
1324;  R.  S.  1428;  1837  (6)  580. 

§  7821.  Clerk's  fees. — The  clerk  of  the  court  shall  receive  for  his  services 
the  same  compensation  now  allowed  by  law  to  the  register  of  mesne  con- 
veyances for  similar  services. 

1932  Code,  §  7821;  Civ.  C.  '22,  §  3872;  Civ.  C.  '12,  §  2560;  Civ.  C.  '02,  §  1702;  G.  S. 
1325;  R.  S.  1429;  1837  (6)  580. 

§  7822.  No  part  of  the  capital  stock  to  be  withdrawn — interest  allowed  in 
certain  cases. — No  part  of  the  sum  which  any  special  partner  shall  have 
contributed  to  the  capital  stock  shall  be  withdrawn  by  him,  or  paid,  loaned, 
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or  transferred  to  him  as  profits,  dividends,  or  otherwise,  at  any  time  during 
the  continuance  of  the  partnership;  but  any  partner  may  annually  receive 
lawful  interest  on  the  sum  so  contributed  by  him,  if  the  payment  of  such 
interest  shall  not  reduce  the  original  amount  of  the  capital  after  payment 
of  all  the  debts  of  the  partnership;  and  if,  after  the  payment  of  such  debts 
and  interest,  any  profits  shall  remain,  he  may  receive  his  portion  thereof. 

1932  Code,  §  7822;  Civ.  C.  '22,  §  3873;  Civ.  C.  '12,  §  2561;  Civ.  C.  '02,  §  1703;  G.  S. 
1329;  R.  S.  1430;  1837  (6)  580. 

§  7823.  Against  whom  creditors  may  bring  suit. — Any  creditor  of  a  limited 
partnership  may,  at  his  option,  include  in  his  suit  against  the  same  the 
special  partner,  or  partners,  who  may  become  liable  as  general  partners 
by  failure  to  comply  with  the  provisions  of  this  article;  and  all  the  facts 
necessary  to  affirm  or  negative  the  liability  of  such  special  partner,  or  part- 
ners, may  be  given  in  evidence  under  the  general  issue;  and  the  failure  of 
the  plaintiff  to  establish  such  liability  shall  not  be  cause  of  nonsuit. 

1932  Code,  §  7823;  Civ.  C.  '22,  §  3874;  Civ.  C.  '12,  §  2562;  Civ.  C.  '02,  §  1704;  G.  S. 
1330;  R.  S.  1431;  1837  (6)  580. 

Applied  in   Spencer  Optical   Mfg.   Co.      v.  Johnson,  53  S.  C.  533,  31  S.  E.  392. 

§  7824.  Provisions  as  to  sign  inapplicable  to  special  partners  of  limited 
partnerships. — Nothing  contained  in  sections  7825  thru  7828  shall  apply  to 
the  special  partners  of  a  limited  partnership. 

1932  Code,  §  7824;  Civ.  C.  '22,  §  3875;  Civ.  C.  '12,  §  2565;  Civ.  C.  '02,  §  1707;  G.  S. 
1328;  R.  S.  1434;  1837  (6)  581. 


ARTICLE  3 
Partnerships 

7825.  Names     of    owners     exhibited     at      7827.  Recordation  of  statement, 
place  of  business.  7828.  Penalty  for  violation. 

7826.  When  retiring  owner  liable. 

§  7825.  Names  of  owners  of  mercantile  and  industrial  establishments  to 
be  filed  with  clerk  of  court  and  exhibited  at  place  of  business. — All  mercan- 
tile and  industrial  establishments,  other  than  lawfully  chartered  incor- 
porations, except  an  individual  conducting  his  business  under  and  in  his 
own  individual  name,  having  a  place  or  places  of  business  in  this  State,  shall 
file  with  the  clerk  of  court  of  the  county  in  which  the  principal  place  of 
business  of  each  mercantile  and  industrial  establishment  is  located  the 
name  or  names  of  the  owner  or  owners,  proprietor  or  proprietors  thereof, 
and  in  case  of  copartnerships,  the  name  of  each  and  every  partner  having 
any  interest  therein,  and  shall  exhibit  on  a  sign  or  alongside  the  entrance 
of  each  place  of  business  of  each  mercantile  or  industrial  establishment  the 
name  or  names  of  the  owner  or  owners,  proprietor  or  proprietors  thereof, 
including  the  name  of  each  partner  of  a  copartnership;  such  name  or  names 
to  be  printed  in  Roman  letters  of  such  size  as  to  be  read  easily. 

1932  Code,  §  7825;  Civ.  C.  '22,  §  3876;  Civ.  C.  '12,  §  2563;  Civ.  C.  '02,  §  1705;  G.  S. 
1326;  R.  S.  1432;  1837  (6)  580;  1918  (30)  879;  1919  (31)  259. 

See  §  7824. 
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"Every  mercantile  partnership"  applies  F.  S.  727,  holding  contra,  reasoning  that 

only  to  limited  partnership.  Kaufman  v.  inclusion  of  1918  act  in  the  Code  mades 

Carter,  67  S.  C.  312,  313,  45  S.  E.  211;  but  a  different  conclusion  necessary, 
see   Gardner   v.   Bank   of  Pinehurst,    35 

§  7826.  Retiring  owner  or  partner  to  be  liable  for  debts,  unless  sign 
changed  and  notice  filed. — In  case  there  be  any  change  in  the  owner  or 
owners,  proprietor  or  proprietors  of  any  such  mercantile  or  industrial  es- 
tablishment, any  person  retiring  from  such  ownership  or  proprietorship 
shall  file  in  the  office  of  the  clerk  of  court  of  the  county  in  which  the  prin- 
cipal place  of  business  of  such  mercantile  or  industrial  establishment  is  lo- 
cated a  notice  of  such  change,  and  shall  have  the  sign  or  signs  herein  pro- 
vided for  changed,  and  until  both  such  notice  shall  be  filed  and  such  change 
made  on  such  signs,  such  person  shall  be  liable  for  all  debts  and  contracts 
of  such  mercantile  or  industrial  establishment  according  to  the  interest  he 
or  she  formerly  had  therein. 
1932  Code,  §  7826;  Civ.  C.  '22,  §  3877;  1918  (30)  879. 

Failure  to  file  notice  on  dissolution. —  co-partner    in    conduct    of    the    business 

Under  this  section  a  partner  who  failed  after   dissolution.   Goodrich   Rubber   Co. 

to  file  notice  on  dissolution  of  partner-  v.  Barron,  130  S.  C.  339,  125  S.  E.  639. 
ship  was  liable  for  debts  contracted  by 

§  7827.  Record  of  statements — clerk's  fee. — The  clerk  of  court  shall  keep  all 
such  statements  of  ownership  or  proprietorship  on  file  and  shall  record  the 
same  in  a  book  to  be  provided  for  that  purpose,  and  shall  keep  such  book 
indexed.  He  shall  receive  as  a  fee  for  filing  any  such  statement  or  notice 
of  change  the  sum  of  twenty-five  cents. 
1932  Code,  §  7827;  Civ.  C.  '22,  §  3878;  1918  (30)  879;  1919  (31)  259. 

§  7828.  Violation  a  misdemeanor — penalty. — Any  person  violating  any  of 
the  provisions  of  sections  7825  to  7827  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  to  exceed  one  dollar  or  be  imprisoned  for  five  days  for 
each  day  such  mercantile  establishment  shall  do  business.  In  case  a  co- 
partnership each  partner  shall  be  severally  liable. 

1932  Code,  §  7828;  Civ.  C.  '22,  §  3879;  Civ.  C.  '12,  §  2564;  Civ.  C.  '02,  §  1706;  G  .S. 
1327;  R.  S.  1434;  1837  (6)  581;  1918  (30)  879;  1925  (34)  225. 

Prosecution  under  this  section  held  to      cious   prosecution.   Gardner   v.   Bank   of 
be  supported  by  such  "probable  cause"      Pinehurst,  35  F.  S.  727. 
as  to  deny  recovery  in  action  for  mali- 
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TITLE  38 

Special  Types  of  Corporations  and  Associations 

Banks,  Trust  Companies  and  Credit  Unions,  §  7829. 

Insurance  Companies,  §  7936. 

Cooperative  and  Charitable  Associations,  §  8137. 

Railroad,  Steamboat  and  Canal  Companies,  §  8179. 

The  Public  Service  Commission,  §  8199. 

General  Railroad  Law,  §  8199. 

Interurban  and  Street  Railways,  §  8479. 

Motor  Bus  and  Truck  Lines,  §  8507. 

Telephone,  Telegraph  and  Express  Companies,  §  8531. 
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Banks   and  Banking 


§  7828 


CHAPTER  156 

Banks.  Trust  Companies  and  Credit  Unions 

Article  1.       Banks  and  Banking,  §  7829. 
Article  1-A.  Cash  Depositories,  §  7875. 

Article  1-B.  Building  and  Loan  Associations,  Savings  and  Loan  Associa- 
tions, etc.,  §  7876. 
Article  2.       Trust  Companies,  §  7878. 
Article  3.      Cooperative  Credit  Unions,  §  7911. 


ARTICLE  1 
Banks  and  Banking 


7829. 
7829- 


7829 

7829 

7829- 
7829 


-  4. 

5. 
6. 


State   board    of   bank   control- 
appointment. 
1.  Board    supervise,    regulate,    and 
protect  banks  and  building  and 
loan  associations. 

7829-  2.  Board    approve    application    for 

charters  of  banks  and  building 
and  building  and  loan  associa- 
tions and  establishment  of 
branch  banks. 

3.  Examining  department  —  chief 
examiner. 

Compensation  of  chief  examiner 
and  assistants. 
Examinations. 

Board  take  over  records  of  pres- 
ent state  board  of  bank  control, 
trol. 

Board  conserve  assets  of  banks 
and  building  and  loan  associa- 
tions— powers  and  duties. 
Board  liquidate  certain  banks 
and  building  and  loan  associa- 
tions. 

9.  Conservators — qualifications. 

10.  Penalties. 

11.  Saving  clause. 

12.  Board  may  file  reports  of  crimi- 
nal violations  with  grand  juries 

and  solicitors  or  direct  chief 
bank  examiner  make  affidavit 
and  obtain  warrant. 
Board  authorize  conservators 
under  its  control  borrow  pay 
dividends  or  reopen. 

7830-  1.  Not  use  word  "bank"  or  "bank- 

ing" in  certain  cases. 

7831.  Regulate    charters    and    stock    ac- 
cording to  population. 

7832.  Stock  of  branch  banks. 

7833.  Paid  in  capital  required  issue  char- 
ter. 

7834.  Banks  with  paid  in  minimum  capi- 
tal stock. 

7835.  Issue  preferred  stock. 

7836.  Issue  and  sell  capital  notes  or  deb- 
entures. 

7837.  Take    advantage    of   acts    of    Con- 
gress. 


7829-  7 


7829-  8 


7829- 
7829- 
7829- 
7829 


7829-13 


7838. 
7838- 


7838-2 


7838 
7839. 
7840. 
7841. 
7842. 

7843. 

7844. 
7845. 
7846. 

7847. 

7848. 
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7850. 

7851. 

7852. 

7853. 

7855. 
7856. 
7857. 
7858. 

7860. 

7861. 

7865. 

7866. 
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Act  as  guardian,  etc. 
1.  Financial  institutions  make 
loans  and  advances  of  credit  as 
are  eligible  for  insurance  by 
federal  housing  administrator, 
make  such  loans,  secured  by 
real  estate  or  leasehold  as  such 
administrator  insures  or  makes 
commitment  to  insure  and  ob- 
tain insurance. 

Invest   in   mortgages   insured   by 
and   debentures   issued   by   Fed- 
eral housing  administration. 
Laws  not  applicable. 

Capital  stock  to   be  security. 

Papers  to  be  verified. 

Additional  security  furnish. 

May    associate   with   National   Re- 
serve Association. 

Banking  and  other  powers  of  cor- 
poration. 

Set  aside  funds  for  surplus. 

Powers  of  directors. 

Deposit  by  public  officers  of  checks 

for  collection. 

Require    security    for    deposit    of 

public  funds. 

Duplicate  certificate  of  deposit. 

Transfer  of  certificate. 

Felony    to    receive    deposits    after 

knowledge  of  insolvency. 

Payment  of  deposits  made  in  name 

of  two  persons. 

Misdemeanor    furnish    false    state- 
ment  to   comptroller  general. 

Make   loans — accounts   and   credits 

with  nonresident  banks. 

Certain  provisions  repealed. 

Make  loans  payable  in  installments. 

Amount  borrow. 

Limitations    on    directors    and    of- 
ficers. 

Prohibited    from    loaning    on    or 

purchasing   own   stock. 

thru  7863.  Publish  reports  on  con- 
ditions. 

Provisions  not  to  apply  to  national 

banks. 

Procedure  for  national  bank  to  be- 
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come  state  bank.  ties. 

7867.  Consolidation  of  state  banks  with  7874.  Reorganization  or  banks  adjudged 
National  Banking  Association.  insolvent. 

7868.  Branch  bank  identify  itself.  7874-1.  Violation    of    laws    by    directors 

7869.  Directors  of  state  banking  associa-  or  officers. 

tions  review  reports.  7874-3.  Making  or  circulating  false  state- 

7870.  Appointment  of  debtor  of  bank  as  ment     concerning     solvency     of 
receiver.  banks. 

7871.  Liquidation    of    certain    closed  7874-4.  Penalties  obstruct  chief  bank  ex- 
banks,  aminer  or  any  of  his  assistants 

7872.  Receivers    and    liquidating    agents.  or  agents. 

7873.  Receiver  may  pledge  or  sell  securi- 

§  7829.  State  board  of  bank  control — appointment — terms — vacancies — 
compensation — definitions. — A  state  board  of  bank  control  is  hereby  creat- 
ed and  established,  which  shall  be  composed  of  five  members,  one  of  whom 
shall  be  the  state  treasurer  as  an  ex-officio  member,  who  shall  be  chairman. 
The  remaining  four  members  shall  be  appointed  by  the  Governor,  two  of 
whom  shall  be  engaged  in  commercial  banking  and  recommended  by  the 
state  bankers'  association,  one  shall  be  engaged  in  building  and  loan  as- 
sociation business  and  recommended  by  the  said  associations  and  one  shall 
be  in  the  cash  depositories  business  and  recommended  by  the  representa- 
tives of  the  cash  depositories  affiliated  with  the  state  bankers'  association. 
The  Governor  shall  appoint  four  members  of  the  said  board,  one  to  serve 
for  the  term  of  one  year,  one  for  the  term  of  two  years,  one  for  the  term 
of  three  years,  one  for  the  term  of  four  years,  such  terms  to  become  effec- 
tive the  first  of  July,  1936,  and  upon  the  expiration  of  these  terms  of  office, 
successors  of  the  same  classification  shall  be  appointed  for  a  term  of  four 
years.  All  appointed  members  of  said  board  shall  serve  for  the  term  indi- 
cated or  until  their  successors  are  appointed  and  have  qualified,  and  all 
vacancies  shall  be  filled  in  the  same  manner  as  regular  appointments.  The 
members  of  the  board,  other  than  the  state  treasurer,  shall  each  receive  a 
per  diem  of  $5.00  for  every  day  they  are  engaged  in  the  business  of  the 
board,  not  exceeding  forty  days  per  annum,  and  all  of  the  members  of  the 
board  shall  also  be  paid  their  actual  necessary  traveling  and  subsistence 
expenses  incurred  in  the  discharge  of  their  duties  under  the  provisions  of 
this  section.  The  said  state  board  of  bank  control  is  hereinafter  referred 
to  in  §§  7829  thru  7829-11  as  the  board.  And  except  where  otherwise 
specifically  provided,  the  term  "bank"  or  "banks"  as  used  in  §§  7829  thru 
7829-11  shall  be  construed  to  include  cash  depositories  and  all  institutions 
doing  any  kind  of  banking  business,  and  the  term  "building  and  loan  asso- 
ciation" or  "building  and  loan  associations"  as  used  in  §§  7829  thru  7829-11 
shall  be  construed  to  include  all  institutions  doing  any  kind  of  building  and 
loan  business. 
1936  (39)  1484. 

Rules  and  Regulations  Issued  by  State  Board  of  Bank  Control: 

(Filed  secretary  of  state's  office  April  22,  1937,  except  as  otherwise  stated.  Rule 
numbers  added.) 

No.  1.  The  following  regulation  is  promulgated  as  to  limitations  and  restrictions 
on  the  purchase  and  sale  of  investment  securities  for  the  bank's  own  account,  sup- 
plemental to  the  specific  limitations  and  restrictions  of  existing  statutes: 

(1).  Except  as  hereinafter  provided  or  otherwise  permitted  by  law  no  bank  or 
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banking  institution  shall  purchase  for  its  own  account  any  shares  of  stock  in  any 
corporation. 

(2).  The  purchase  of  securities  which  are  in  default,  either  as  to  principal  or  in- 
terest, is  prohibited. 

(3).  Purchase  of  an  "investment  security"  at  a  price  exceeding  par  is  prohibited, 
unless  the  bank  shall: 

(a)  Provide  for  the  regular  amortization  of  the  premium  paid,  so  that  the  pre- 
mium shall  be  entirely  extinguished  at  or  before  the  maturity  of  the  security  and 
the  security  (including  premium)  shall  at  no  intervening  date  be  carried  at  an 
amount  in  excess  of  that  at  which  the  obligor  may  legally  redeem  such  security;  or 

(b)  Set  up  a  reserve  account  in  order  to  amortize  the  premium,  said  account  to 
be  credited  periodically  with  an  amount  not  less  than  the  amount  required  for 
amortization  under  (a)  above,  or 

(c)  Charge  such  premium  to  undivided  profits  account  or  reserve  account  of  said 
bank  at  the  time  of  purchase. 

(4).  Purchase  of  securities  convertible  into  stock  at  the  option  of  the  issuer  is 
prohibited. 

(5).  Any  purchase  of  securities  under  repurchase  agreement  is  deemed  to  be  a 
"loan"  and  is  to  be  so  treated  and  classified  and  is  hereby  made  subject  to  all  laws, 
rules  and  regulations  governing  loans  and  specifically  as  to  Section  7869  of  the 
Code  of  1932. 

(6).  Any  sale  of  securities  under  repurchase  agreement  is  deemed  to  be  "money 
borrowed"  and  is  to  be  so  treated  and  classified. 

EXCEPTION 

The  restrictions  and  limitations  of  these  regulations  do  not  apply  to  securities 
acquired  through  foreclosure  on  collateral,  or  acquired  in  good  faith  by  way  of 
compromise  of  a  doubtful  claim  or  to  avert  an  apprehended  loss  in  connection  with 
a  debt  previously  contracted. 

No.  2.  The  following  regulation  is  promulgated  as  to  limitations  and  restrictions 
on  the  payment  of  dividends  to  stockholders  supplemental  to  the  specific  limita- 
tions and  restrictions  of  existing  statutes: 

"Any  State  bank  operating  under  the  supervision  of  the  State  Board  of  Bank 
Control  contemplating  the  payment  of  a  dividend  shall  first  certify  to  the  Chief 
Bank  Examiner  that  the  proposed  dividend  has  been  earned  during  the  period  for 
which  it  is  proposed  to  be  paid,  and  second  shall  secure  the  approval  in  writing  of 
the  Board  of  Bank  Control  before  paying  the  same." 

No.  3.  The  following  rule  and  regulation  is  promulgated  as  to  investment  of  sur- 
plus, whether  earned  or  paid-in,  and  undivided  profits  of  cash  depositories: 

Any  cash  depository  may  invest  or  loan  only  its  surplus,  whether  earned  or  paid- 
in,  and  undivided  profits  in  any  such  loans  and  any  such  investments  as  are  per- 
mitted by  existing  statutes  for  duly  chartered  State  banks,  and  in  making  any  such 
loans  or  investments  shall  be  subject  to  the  same  rules,  regulations,  and  statutes  as 
apply  to  loans  and  investments  by  such  banks. 

No.  4.  The  following  regulation  is  promulgated  as  to  limitations  and  restrictions 
on  the  borrowing  of  money  by  building  and  loan  associations  operating  under  the 
authority  and  control  of  said  state  board  of  bank  control: 

"No  State  chartered  building  and  loan  association  in  South  Carolina  shall  borrow 
money  without  first  securing  approval  in  writing  of  the  state  board  of  bank  control." 

No.  5.  The  following  rule  and  regulation  requiring  approval  of  security  purchases 
by  the  respective  boards  of  directors  of  banks,  banking  institutions  and  cash  de- 
positories is  hereby  promulgated: 

"Any   bank,   banking   institution  or  cash   depository   operating  under  the  super- 
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vision  and  control  of  the  state  board  of  bank  control  contemplating  the  purchase 
of  securities  shall  either  (a)  first  secure  the  approval  and  authorization  of  its  boards 
of  directors  for  such  purchase  or  (b)  the  purchase  of  such  securities  shall  be  ap- 
proved and  confirmed  by  the  board  of  directors  of  the  institution  within  30  days 
after  purchase;  such  authorization  or  confirmation  to  be  noted  in  the  minutes  of  the 
meeting  and  signed  by  the  directors  present." 

No.  6.  The  following  rule  and  regulation  is  promulgated  as  to  the  manner  of 
handling  and  filing  insurance  (burglary,  robbery,  etc.),  and  fidelity  bond  protection 
of  cash  depositories: 

All  insurance  (burglary,  robbery,  etc.),  and  fidelity  bond  policies  now  held  by 
cash  depositories,  except  fire  insurance  policies  which  are  specifically  exempted 
from  the  provisions  of  this  rule  and  regulation,  together  with  all  additions  to  or 
renewals  of  same,  shall  be  filed  with  the  examining  department  of  the  state  board 
of  bank  control,  and  the  chief  bank  examiner  is  authorized  and  directed  to  execute 
and  issue  to  each  cash  depository  proper  receipts  therefor.  (This  rule  filed  secretary 
state's  office  May  18,  1937.) 

No.  7.  Any  building  and  loan  association  operating  under  supervision  of  the  state 
board  of  bank  control  shall  publish  in  a  newspaper  in  the  county  in  which  the  as- 
sociation does  business,  upon  call  of  the  chief  examiner,  a  report  of  condition,  which 
report  shall  contain  a  statement  under  oath  by  the  president  and  or  secretary- 
treasurer  of  such  institution  and  shall  be  in  such  form  as  may  be  prescribed  by  the 
board  of  bank  control.  Provided,  that  in  counties  in  which  no  newspaper  is  pub- 
lished the  said  statement  shall  be  published  in  some  newspaper  having  general 
circulation  within  the  county  in  which  the  association  is  located.  (This  rule  filed 
secretary  of  state's  office  January  2,  1942.) 

As  to  public  examiners  and  examining  appointed  by  the  Governor,  acting  with 

officer  in  general,  see  Michie  on  Banks  the  State  Board  of  Bank  Control  under 

and  Banking,  vol.  1,  ch.  1,  §  66.  emergency  banking  laws,  was  a   "statu- 

Act  is  not  unconstitutional.  See  Zim-  tory  receiver"  and  not  an  "equity  re- 
merman  v.  Central  Union  Bank  et  al.,  ceiver"  and  hence  State  Board  of  Bank 
194  S.  C.  518,  8  S.  E.  (2d)  359.  Control  and  not  court  of  common  pleas 

The  "State  Board  of  Bank  Control"  is  had  supervision  over  the   liquidation  of 

a  special  administrative  body  of  limited  bank's    assets.     Zimmerman    v.    Central 

jurisdiction.   Ex  parte   Miller   et   al.,    191  Union  Bank  et  al.,  194  S.  C.  518,  8  S.  E. 

S.  C.  260,  1  S.  E.  (2d)  512.  (2d)    359. 

And  has  exclusive  jurisdiction  subject  And  fact  that  the  statutes  authorize  a 

to  review  by  court  of  common  pleas,  for  conservator  of  an  insolvent  state  bank  to 

failure  to  act,  or  for  an  abuse  of  discre-  apply  to  the  court  in  certain  cases  for 

tion,    over    liquidation    of    an    insolvent  instructions    does    not    make    him    an 

state  bank,  and  board  had  power  to  fix  "equity  receiver"  or  divest  State  Board 

compensation  paid  to  bank  conservators,  of  Bank  Control  of  power  to  supervise 

to  direct  conservators  to  dispose  of  re-  and    control    liquidation    of    the    bank's 

maining  principal  assets  of  bank  and  to  assets.  Ibid. 

complete    liquidation    thereof    within    a  The  power  of  the  State  Board  of  Bank 

reasonable  time.  Zimmerman  v.  Central  Control,  to  appoint  conservators   for  in- 

Union  Bank  et  al.,  194  S.  C.  518,  8  S.  E.  solvent  banks,  carries  with   it  the  right 

(2d)  359.  of     removal.     Zimmerman     v.     Central 

Conservator   is   "statutory   receiver". —  Union  Bank  et  al.,  194  S.  C.  518,  8  S.  E. 

A  conservator  of  an  insolvent  state  bank  (2d)   359. 

§  7829-1.  Board  supervise,  regulate,  and  protect  banks  and  building  and 
loan  associations. — The  board  is  hereby  vested  with  power  of  supervision 
over  all  banks  and  building  and  loan  associations  now  or  hereafter  au- 
thorized to  do  business,  and  to  provide  regulations  and  instructions  for  the 
direction,  control  and  protection  af  all  such  institutions,  the  conservation  of 
their  assets  and  the  liquidation  thereof,  as  may  be  necessary  or  proper  to 
effectuate  the  purposes  of  §§  7829  thru  7829-11,  and  all  such  rules,  regula- 
tions and  instructions  shall  have  like  force  and  effect  as  if  promulgated  un- 
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der  the  existing  banking  laws. 
1936  (39)  1484. 

§  7829-2.  Board  approve  applications  for  charters  of  banks  and  building 
and  loan  associations  and  establishment  of  branch  banks.  —  No  bank  or 
building  and  loan  association  hereafter  incorporated  shall  be  granted  a 
charter  by  the  secretary  of  state,  unless  and  until  the  board  has  approved 
such  application  in  writing;  or  shall  any  branch  bank  be  established  with- 
out the  approval  in  writing  by  the  board.  Before  any  such  application  for 
the  incorporation  of  a  bank  or  building  and  loan  association,  or  the  estab- 
lishment of  a  branch  bank  shall  be  approved,  the  board  shall  make  an  in- 
vestigation to  determine  whether  or  not  the  applicants  have  complied  with 
all  the  provisions  of  law  and  whether  in  the  discretion  of  the  board,  they 
are  qualified  to  operate  such  institution  and  whether  the  establshment  of 
such  bank  or  building  and  loan  association  or  of  such  branch  bank  would 
serve  the  public  interest,  taking  into  consideration  local  circumstances  and 
conditions  at  the  place  where  such  bank  or  building  and  loan  association 
or  branch  bank,  proposes  to  do  business. 
1936  (39)  1484. 

§  7823-3.  Examining  department — chief  examiner. — The  board  is  author- 
ized and  directed  to  set  up  an  examining  department,  appointing  a  chief 
examiner  in  charge  and  with  such  assistants,  to  be  appointed  by  him,  sub- 
ject to  the  consent  of  the  board,  as  may  be  necessary  to  perform  the  duties 
incidental  to  the  work  of  the  board.  The  term  of  office  of  the  chief  ex- 
aminer and  his  assistants  shall  be  at  the  pleasure  of  the  board. 
1936  (39)  1484. 

§  7823-4.  Compensation  of  chief  examiner  and  assistants. — The  salaries  of 
the  chief  examiner  and  his  assistants  shall  be  fixed  by  the  board,  provided 
the  salary  of  the  chief  examiner  shall  not  exceed  the  sum  of  $3,600.00  per 
annum,  and  the  salaries  of  his  assistants  shall  not  exceed  the  sum  of 
$2,750.00  per  annum,  each,  plus  necessary  travel  and  subsistence  expenses. 
1936  (39)  1484. 

§  7823-5.  Examinations. — The  board  shall  have  made  at  least  two  exami- 
nations every  year  of  all  banks  and  for  each  examination,  it  shall  collect 
and  pay  over  to  the  state  treasurer  the  following  fees,  to-wit:  for  the  ex- 
amination of  each  bank  or  branch  bank  (not  including  cash  depositories) 
$40.00  for  the  first  $25,000.00  of  resources  plus  three  cents  for  each  addi- 
tional $1,000.00  of  resources,  determined  at  the  time  of  such  examination. 
The  fees  for  examination  of  cash  depositories  shall  be  as  follows:  for  those 
depositories  with  resources  of  less  than  $50,000.00,  the  sum  of  $15.00;  for 
those  with  resources  of  over  $50,000.00,  the  sum  of  $25.00.  Building  and  loan 
associations  shall  be  examined  once  each  year  and  for  each  such  examina- 
tion the  board  shall  collect  and  pay  over  to  the  state  treasurer  the  follow- 
ing fees,  to-wit:  twenty-five  ($25.00)  dollars  for  the  first  $25,000.00  of  re- 
sources, plus  three  cents  for  each  additional  one  thousand  ($1,000.00)  dol- 
lars of  resources,  determined  at  the  time  of  such  examination.  Provided, 
that  any  examination  made  under  the  authority  of  any  agency  of  the  Fed- 
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eral  Government  may  be  accepted  by  the  board,  in  its  discretion,  as  equiv- 
alent to  an  examination  made  under  the  terms  of  this  section.  Provided, 
further,  that  any  bank  with  a  capital  of  five  thousand   ($5,000.00)   dollars, 
shall  be  examined  for  a  fee  of  twenty  ($20.00)  dollars. 
1936  (39)   1484,  1713. 

§  7829-6.     Take  over  records  of  present  state  board  of  bank  control — offices. 

— The  board  shall  take  over  all  the  records  of  the  present  state  board  of 
bank  control;  and  shall  arrange  for  such  office  space  as  may  be  necessary 
to  carry  out  the  provisions  of  §§  7829  thru  7829-11,  but  such  office  space  shall 
be  in  the  state  office  building  if  the  same  is  available. 
1936  (39)  1484. 

§  7829-7.  Board  conserve  assets  of  banks  and  building  and  loan  associa- 
tions— conservators — receivers — powers  and  duties — examinations — termi- 
ate  —  deposits —  reorganize. 

(1)  Whenever  it  shall  deem  it  necessary  in  order  to  conserve  the 
assets  of  any  bank  for  the  benefit  of  the  depositors  and  other  creditors 
thereof,  the  board  may  appoint  a  conservator  for  any  bank  and  require  of 
him  such  bond  and  security  as  the  board  deems  proper.  The  conservator, 
who  shall  serve  at  the  pleasure  of  and  under  the  direction  of  the  board, 
shall  take  possession  of  the  books,  records,  and  assets  of  every  description 
of  such  bank,  and  take  such  action  as  may  be  necessary  to  conserve  the 
assets  thereof,  pending  further  disposition  of  its  business  as  provided  by 
law.  Such  conservator  shall  have  all  rights,  powers,  and  privileges  now 
possessed  by  or  hereafter  given  receivers  of  insolvent  banks  and  shall  be 
subject  to  the  obligations  and  penalties  not  inconsistent  with  the  provisions 
of  §§  7829  thru  7829-11,  to  which  receivers  are  now  or  may  hereafter  be- 
come subject.  During  the  time  that  such  conservator  remains  in  possession 
of  such  bank,  the  rights  of  all  parties  with  respect  thereto,  shall,  subject 
to  the  other  provisions  of  this  subsection,  be  the  same  as  if  a  receiver 
had  been  appointed  therefor.  All  expenses  of  any  such  conservatorship 
shall  be  paid  out  of  the  assets  of  such  bank  and  shall  be  a  lien  thereon 
which  shall  be  prior  to  any  other  lien.  The  conservator  shall  receive  as 
salary,  an  amount  to  be  fixed  by  the  board.  The  conservator  may  employ 
an  attorney  or  attorneys  at  such  reasonable  compensation  as  may  be  agreed 
upon.  Provided,  the  same  shall  be  subject  to  the  written  approval  of  the 
board. 

(2)  The  board  may  cause  to  be  made  at  any  time  such  examination  of 
the  affairs  of  any  bank  as  it  may  deem  necessary  to  inform  it  as  to  the 
financial  condition  of  such  bank,  and  the  examiner  shall  make  a  report 
thereon  to  the  board  at  the  earliest  practicable  date. 

(3)  If  the  board  becomes  satisfied  it  may  safely  be  done  and  that  it 
would  be  in  the  public  interest,  it  may,  in  its  discretion  terminate  the  con- 
servatorship and  permit  such  bank  to  resume  the  transaction  of  its  business 
subject  to  such  terms,  conditions,  restrictions  and  limitations  as  it  may  pre- 
scribe. 

(4)  While  such  bank  is  in  the  hands  of  a  conservator,  the  board  may 
require  the  conservator  to  set  aside  and  make  available  for  withdrawal  by 
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depositors  and  payment  to  other  creditors,  on  a  ratable  basis,  such  amounts 
as  in  the  opinion  of  the  board  may  safely  be  used  for  this  purpose;  and  the 
board  may,  in  its  discretion,  but  only  if  local  conditions  render  it  advisable, 
permit  the  conservator  to  receive  deposits,  but  deposits  received  while  the 
bank  is  in  the  hands  of  a  conservator  shall  not  be  subject  to  any  limita- 
tion as  to  payment  or  withdrawal,  and  such  deposits  shall  be  segregated 
and  shall  not  be  used  to  liquidate  any  indebtedness  of  such  bank  existing 
at  the  time  that  a  conservator  was  appointed  for  it,  or  any  subsequent  in- 
debtedness incurred  for  the  purpose  of  liquidating  any  indebtedness  of  such 
bank  existing  at  the  time  such  conservator  was  appointed.  Such  deposits 
received  while  the  bank  is  in  the  hands  of  a  conservator,  shall  be  kept  on 
hand  in  cash,  invested  in  the  direct  obligations  of  the  United  States,  or  of 
the  State  of  South  Carolina,  either  or  both,  or  deposited  with  such  bank  or 
banks  as  may  be  designated  by  the  board. 

(5)  Any  bank  in  the  hands  of  a  conservator  may  be  reorganized:  (1) 
when  the  board  shall  be  satisfied  that  the  plan  of  reorganization  is  fair  and 
equitable  as  to  all  depositors,  other  creditors  and  stockholders,  and  is  in  the 
public  interest,  and  shall  have  approved  the  plan  subject  to  such  conditions, 
restrictions  and  limitations  as  it  may  prescribe,  and  (2)  when,  after  reason- 
able notice  of  such  reorganization,  both  depositors  and  other  creditors  rep- 
resenting at  least  seventy-five  (75 % )  per  cent  in  amount  of  the  total  deposits 
and  other  liabilities,  and  stockholders  owning  at  least  two-thirds  of  its 
outstanding  capital  stock  as  shown  by  the  books  of  the  bank,  shall  have 
consented  in  writing  to  the  plan  of  reorganization;  'provided,  however,  that 
claims  of  depositors  or  other  creditors  which  will  be  satisfied  in  full  under 
the  provisions  of  the  plan  of  reorganization  shall  not  be  included  among  the 
total  deposits  and  other  liabilities  of  the  bank  in  determining  the  seventy- 
five  (75ff)  per  cent  thereof  as  above  provided.  When  such  reorganization 
becomes  effective,  all  books,  records  and  assets  of  the  bank  shall  be  dis- 
posed of  in  accordance  with  the  provisions  of  the  plan  and  the  affairs  of  the 
bank  shall  be  conducted  by  its  board  of  directors  in  the  manner  provided 
by  the  plan  and  under  the  conditions,  restrictions  and  limitations,  which 
may  have  been  prescribed  by  the  board.  In  any  reorganization  which  shall 
have  been  approved  and  shall  have  become  effective  as  provided  herein, 
all  depositors  and  other  creditors  and  stockholders  of  such  bank,  whether 
or  not  they  shall  have  consented  to  such  plan  of  reorganization,  shall  be 
fully  and  in  all  respects  subject  to  and  bound  by  its  provisions,  and  claims 
of  all  depositors  and  other  creditors  shall  be  treated  as  if  they  had  con- 
sented to  such  plan  of  reorganization. 

(6)  After  fifteen  days  have  elapsed  from  the  time  the  affairs  of  the  bank 
shall  have  been  returned  to  its  directors  by  the  conservator  either  with  or 
without  a  reorganization  as  provided  in  subsection  3  hereof,  the  provisions 
of  subsection  4  hereof  with  respect  to  the  segregation  of  deposits  received 
while  it  is  in  the  hands  of  a  conservator  and  with  respect  to  the  use  of  such 
deposits  to  liquidate  the  indebtedness  of  such  bank  shall  no  longer  be  ef- 
fective: provided,  that  before  the  conservator  shall  return  the  affairs  of  the 
bank  to  its  directors,  he  shall  cause  to  be  published  in  a  newspaper  in  the 
city,  town  or  county  in  which  such  bank  is  located,  and  if  no  newspaper 
is  published  in  such  city,  town  or  county,  in  a  newspaper  to  be  selected 
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by  the  board,  published  in  this  state,  a  notice  in  form  approved  by  the 
board,  stating  the  date  on  which  the  affairs  of  the  bank  will  be  rturned  to 
its  directors  and  that  the  said  provisions  of  subsection  4  will  not  be  effective 
after  the  expiration  of  fifteen  days  from  such  date;  and  on  the  date  of 
the  publication  of  such  notice,  the  conservator  shall  immediately  send  to 
every  person  who  is  a  depositor  in  such  bank  under  subsection  (d)  a  copy  of 
such  notice  by  registered  mail  addressed  to  the  last  known  address  of  such 
person  as  shown  by  the  records  of  the  bank,  and  the  conservator  shall  send 
a  similar  notice  in  like  manner  to  every  person  making  deposits  in  such 
bank  under  subsection  4  after  the  date  of  such  newspaper  publication  and 
before  the  time  when  the  affairs  of  the  bank  are  returned  to  its  directors. 

(7)  The  foregoing  provisions  of  this  section  shall  apply  mutatis  mutandis 
to  building  and  loan  associations. 

1936  (39)  1484. 

Authority. — The  State  Board  of  Bank  ment  of  conservator  for  banking  institu- 
Control  has  statutory  authority  to  ap-  tion  by  State  Board  of  Bank  Control 
point  a  conservator  and  take  charge  of  would  be  a  nullity.  Ibid, 
assets  of  an  institution  whenever  board  Where  circuit  court  appointed  receiv- 
deems  it  necessary  for  benefit  of  deposi-  er  for  building  and  loan  association  and, 
tors  and  other  creditors,  and  to  liquidate  in  another  proceeding  in  which  State 
institution  if  board  should  conclude  that  Board  of  Bank  Control  was  a  party  de- 
institution  is  insolvent  or  in  imminent  fendant,  issued  a  rule  to  show  cause  why 
danger  of  insolvency,  and  if  liquidation  receiver  should  not  be  appointed  for  an- 
is  necessary  to  protect  interest  of  deposi-  other  building  and  loan  association, 
tors  and  creditors.  Ex  parte  Miller  et  al.,  board  was  not  entitled,  by  a  proceeding 
191  S.  C.  260,  1  S.  E.  (2d)  512.  for  writ  of  prohibition,  to  an  adjudica- 

And  act  recognizes  that  "stockholders"  tion  of  question  whether  board  had  ex- 
are  not  "creditors"  of  an  institution  of  elusive  jurisdiction  in  liquidation  of  fi- 
which  board  has  control.  Ibid.  nancial  institutions  subject  to  the  board's 

The  State  Board  of  Bank  Control  had  supervision  by  statute,  since  the  board 
no  authority  to  appoint  a  conservator  for  attempted  to  consolidate  two  wholly  in- 
solvent building  and  loan  association  dependent  matters  in  a  single  cause,  and 
whose  stockholders  were  the  only  parties  the  board  was  not  without  an  adequate 
interested  in  association's  assets.  Ex  remedy  at  law.  State  Board  of  Bank 
parte  Miller  et  al.,  191  S.  C.  260,  1  S.  E.  Control  et  al.  v.  Sease,  188  S.  C.  133, 
(2d)    512.  198  S.  E.  602. 

And    a   legally   unauthorized   appoint- 

§  7829-8.     Board  liquidate  certain  banks  and  building  and  loan  associations. 

(1)  When  the  board  shall  conclude  that  any  bank  for  which  a  conserva- 
tor has  been  or  hereafter  shall  be  appointed,  is  insolvent,  or  in  imminent 
danger  of  insolvency,  and  it  is  necessary  in  order  to  protect  the  interests  of 
depositors  and  creditors  to  liquidate  such  bank,  it  shall  order  the  liquida- 
tion thereof;  and  when  liquidation  shall  have  been  so  ordered  the  same 
shall  be  under  and  by  the  conservator  appointed  for  such  bank  and  shall 
continue  until  the  liquidation  of  such  bank  has  been  completed.  Any  such 
conservator  shall  be  vested  with  the  same  powers  and  duties  as  receivers  of 
banks  under  existing  laws,  except  as  in  its  discretion  the  board  shall  fix 
or  limit  the  liquidation  expenses  of  such  bank.  The  liquidation  of  all  such 
banks  shall  be  under  such  rules  and  regalations  as  may  be  prescribed  by 
the  board,  and  the  conservator  shall  have  the  right  to  apply  to  a  court 
of  competent  jurisdiction  for  direction  and  instruction  on  questions  of  law 
arising  in  the  liquidation  of  any  such  bank.  The  foregoing  provisions  of 
this  section  shall  apply  mutatis  mutandis  to  building  and  loan  associa- 
tions. 
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(2)  The  terms  hereof  shall  not  be  applicable  to  banks  at  present  in  liqui- 
dation under  a  receivership  appointed  by  the  order  of  court  and  §§  7829 
thru  7829-11  shall  not  annul,  invalidate  or  remove  any  receiver  engaged  at 
present  in  the  liquidation  of  any  bank. 

(3)  Nothing  herein  contained  shall  be  construed  to  prevent  the  board 
from  appointing  the  Federal  Deposit  Insurance  Corporation  conservator  or 
receiver  of  any  closed  bank  and  the  board  is  hereby  expressly  authorized  in 
its  discretion  to  so  appoint  the  Federal  Deposit  Insurance  Corporation  as 
conservator  or  receiver  of  any  closed  bank  as  provided  for  under  the  terms 
of  section  264,  title  12,  United  States  Code  Annotated.  (49  Statute  684) ,  and 
the  provisions  of  §  7837. 

1936  (39)  1484. 

See  notes  under  section  7829-7. 

§  7829-9.  Conservators — qualifications. — No  person  shall  be  appointed  con- 
servatory of  any  institution  under  the  provisions  of  §§  7829  thru  7829-11  who 
was  an  officer,  director,  or  attorney  of  such  institution  at  the  time  the 
board  determined  to  create  such  conservatorship,  or  who  within  two  years 
prior  to  that  time  had  been  such  officer,  director  or  attorney. 
1936  (39)  1484. 

§  7829-10.  Penalties.— Any  violation  of  the  provisions  of  §§  7829  thru 
7829-11  or  of  any  of  the  duly  promulgated  rules  and  regulations  issued  by 
the  board  under  the  authority  of  §§  7829  thru  7829-11  shall  be  deemed  a  mis- 
demeanor and  shall  be  punishable  by  a  fine  of  not  exceeding  $5,000.00,  or 
imprisonment  not  exceeding  one  year  or  both. 
1936  (39)  1484. 

§  7829-11.  Invalidity.— If  any  provisions  of  §§  7829  thru  7829-11  are  de- 
clared unconstitutional  or  the  applicability  thereof  to  any  person  or  cir- 
cumstances is  held  invalid,  the  constitutionality  or  validity  of  the  remainder 
of  §§  7829  thru  7829-11  and  the  applicability  of  such  provisions  otherwise 
shall  not  be  affected  thereby. 
1936  (39)  1484. 

The  acts  transferring  control  and  liqui-  ordered  into  liquidation,  prior  to  enact- 

dation  of  state  banks  to  State  Board  of  ment    of   such    acts,    under    the    original 

Bank  Control,  and  subsequent  act  creat-  emergency   banking    law,    and    were    in- 

ing  a  successor  board  and  providing  that  applicable   only  to   banks   in   liquidation 

the  terms  of  such  act  should  not"  be  ap-  prior  to  the  enactment  of  original  emer- 

plicable   to   banks   presently    in   liquida-  gency  banking  law.  Zimmerman  v.  Cen- 

tion  under  a  receivership  appointed  by  tral  Union  Bank  et  al.,  194  S.  C.  518,  8 

court  order,  were  applicable  to  all  banks  S.  E.   (2d)  359. 

§  7829-12.  Board  control  may  file  reports  of  criminal  violations  with  grand 
juries  and  solicitors,  or  direct  chief  bank  examiner  make  affidavit  and 
obtain  warrant. — When  in  the  exercise  of  the  powers  of  supervision  over 
banks,  banking  institutions,  building  and  loan  associations,  cash  deposi- 
tories, and  all  institutions  doing  any  kind  of  banking  or  building  and  loan 
business,  by  the  state  board  of  bank  control  through  its  examining  depart- 
ment, there  shall  be  found  any  apparent  criminal  violaton,  or  violations  of 
any  statute,  or  statutes  of  the  State  of  South  Carolina,  or  of  any  rule  or 
rules,  or  regulation,  or  regulations  of  the  said  state  board  of  bank  control, 
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the  chief  bank  examiner  shall  file  with  the  said  state  board  of  bank  control 
a  written  report  of  any  and  all  such  apparent  criminal  violations,  which  re- 
port shall  be  considered  by  the  said  state  board  of  bank  control  at  its  next 
meeting,  and  should  the  said  state  board  of  bank  control  conclude  that  the 
matters  covered  in  such  report  of  the  chief  bank  examiner  do  constitute  ap- 
parent violations  of  existing  statutes,  or  rules  or  regulations  of  the  said  state 
board  of  bank  control,  then  the  board  may  direct  the  chief  bank  examiner 
to  file  a  detailed  written  report  of  such  apparent  criminal  violations  of 
existing  statutes  or  rules  or  regulations  of  the  state  board  of  bank  control 
with  the  grand  jury  for  the  county  in  which  the  apparent  criminal  viola- 
tions were  committed,  or  direct  him  to  make  affidavit  before  a  magistrate 
and  obtain  a  warrant:  and  provided,  further,  the  said  state  board  of  bank 
control  may  direct  the  chief  bank  examiner  to  file  a  copy  of  the  detailed 
written  report  of  the  apparent  criminal  violations  with  the  solicitor  for  the 
judicial  circuit  in  which  the  county  in  which  the  apparent  criminal  viola- 
tions were  committed  is  located. 
1937  (40)  219. 

§  7829-13.  Board  authorize  conservators  under  its  control  borrow  pay  divi- 
dends or  reopen. — The  board  of  bank  control  may,  for  the  purpose  of  secur- 
ing funds  to  pay  a  dividend  to  depositors,  or  for  the  purpose  of  the  reopen- 
ing of  any  bank,  banking  corporation,  and  or  trust  company  operated  by  a 
conservator  under  the  board  of  bank  control,  authorize  and  empower  any 
conservator  to  borrow  such  sum  or  sums  of  money,  in  the  corporate  name 
of  such  bank,  banking  corporation,  and  or  trust  company,  as  said  board 
of  bank  control  may  order,  and  evidence  such  indebtedness  by  a  note  or 
notes,  payable  at  such  time  or  times  as  said  note  may  provide,  and  bearing 
such  interest  rate,  or  discount  as  may  therein  be  provided,  not  exceeding 
the  legal  rate,  securing  the  payment  of  such  note  or  notes  by  a  pledge  of 
all  or  any  of  the  assets  of  such  bank,  banking  corporation'  and/or  trust 
company  in  the  hands  of  such  conservator.  Any  note  or  notes  and  the 
pledge  of  any  securities,  assets,  or  other  property  of  any  such  conservator 
made  and  delivered  as  herein  provided,  shall  be  binding  upon  and  consti- 
tute a  liability  of  any  such  bank,  banking  institution,  and  or  trust  company. 
1934  (38)  1560. 

§  7830.  "Banks"  and  "banking  institutions"  as  used  in  statutes  providing 
for  promulgation  of  rules,  regulations,  and  instructions  for  direction,  con- 
trol and  protection  of  such  institutions,  conservation  of  their  assets  and 
liquidation  thereof  defined. — The  term  "banks"  and  "banking  institutions" 
as  used  in  the  statutes  of  this  State  providing  for  the  promulgation  of  rules, 
regulations  and  instructions  for  the  direction,  control  and  protection  of  all 
such  institutions,  the  conservation  of  their  assets  and  the  liquidation  there- 
of, is  defined  as  and  shall  be  construed  to  include  any  duly  incorporated 
banking  corporations,  firm,  partnership,  association,  individual  or  group  of 
individuals,  a  substantial  part  of  whose  business  consists  of  receiving  de- 
posits and  making  loans  and  discounts. 
1937  (40)  218. 

§  7830-1.     Not  use  word  "bank"  or  "banking"  in  certain  cases. — It  shall  be 
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unlawful  for  any  person  or  persons  in  this  State  to  use  the  word  "bank"  or 
"banking"  in  connection  with  any  business,  calling  or  pursuit  other  than  a 
legalized  incorporated  banking  institution.  Any  person  or  persons  violat- 
ing the  provisions  of  this  section  shall  be  subject  to  a  fine  of  not  less  than 
one  thousand  ($1,000.00)  dollars  and  not  more  than  ten  thousand  ($10,000.00) 
dollars,  and  by  imprisonment  not  exceeding  ten  years  nor  less  than  one 
year,  in  the  discretion  of  the  court. 

1932  Code,  §  1345;  Cr.  C.  '22,  §  235;  1913  (28)  107. 

§  7831.  Regulation  of  state  banks  as  to  charters  and  stock  according  to 
population. 

(1)  Law  applicable. — The  law  governing  the  organization  of  banking 
corporations  and  companies  shall  remain  as  at  present  except  as  herein- 
after provided. 

(2)  Capital  stock  subscribed  to  be  paid  for  in  cash. — No  bank  shall  be  or- 
ganized as  a  banking  corporation  or  company  under  the  laws  of  the  State  of 
South  Carolina  which  shall  not  have  paid  in  full  in  cash,  at  time  of  applica- 
tion for  charter,  all  the  capital  stock  proposed  to  be  issued  by  the  said  bank. 
Notes  of  stockholders,  notes  and  mortgages  on  property,  real,  personal  or 
mixed,  shall  not  be  considered  and  accepted  as  cash  in  payment  for  initial 
shares  of  capital  stock  of  any  bank  to  be  hereinafter  organized. 

(3)  "Organization  expenses." — In  addition  to  full  payment  for  the  cap- 
ital stock  proposed  to  be  issued,  applicants  for  charter  for  a  banking  cor- 
poration or  company  shall  furnish  satisfactory  evidence  to  the  state  board 
of  bank  control  that  an  additional  sum  of  ten  per  cent,  of  the  proposed  cap- 
ital of  the  bank  is  in  hand  and  available  for  the  purpose  of  defraying  all  or- 
ganization expenses.  The  fees  to  be  collected  by  the  State  shall  be  included 
within  the  meaning  of  the  term  "organization  expenses." 

(4)  Minimum  capital  stock  requirements. — Every  banking  company  or 
corporation  hereafter  organized  shall  have  a  minimum  capital  stock  as 
hereinafter  provided. 

(a)  In  cities,  towns,  villages  and  unincorporated  communities  having  a 
population  of  three  thousand  or  less  and  in  rural  communities,  a  minimum 
of  twenty-five  thousand  dollars. 

(b)  In  cities,  towns,  villages  or  incorporated  communities  having  a 
population  of  over  three  thousand  and  less  than  ten  thousand,  a  minimum 
of  fifty  thousand  dollars. 

(c)  In  cities  having  a  population  of  more  than  ten  thousand,  a  minimum 
of  one  hundred  thousand  dollars. 

In  determining  the  population  for  the  purposes  of  this  section,  the  last 
federal  census  will  be  considered  as  furnishing  the  official  figures.  If  the 
bank  is  located  outside  of  an  incorporated  area,  the  population  within  a 
radius  of  three  miles,  exclusive  of  incorporated  area,  shall  be  considered. 
If  the  bank  is  to  be  located  within  an  incorporated  area  the  population  of 
any  village  or  settlement  or  thickly  inhabited  area  immediately  adjacent 
to,  or  not  more  than  two  miles  distant  from  the  incorporated  limits  of  the 
town  or  city  wherein  the  bank  is  proposed  to  be  located  shall  be  considered 
in  counting  the  population  under  the  terms  of  this  section:  provided,  that 
provisions  of  this  section  shall  in  no  way  affect  any  banks  heretofore  in- 
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corporated. 

(5)  Capital  required  for  each  branch  banks. — For  each  branch  bank  that 
is  established  the  parent  bank  must  have  a  total  unimpaired  capital  of  at 
least  twenty-five  thousand  ($25,000.00)  dollars  above  the  minimum  require- 
ments herein  set  forth. 

1932  Code,  §  7835;  1926  (34)  953;  1928  (35)  1301;  1936  (39)  1484. 

See  also  sections  7829  through  7829-11  1,  22  L.  Ed.  90,  under  the  statute  as  it 

and  section  7834.  formerly   stood. 

As  to  transfers  of  stock  to  evade  statu-  Branch    banks. — Operation    of    branch 

tory  liability  see  Chandler  v.  Abney   et  bank  without  legal  authority  is  not  suf- 

al.,  166  S.  C,  523,  165  S.  E.,  190.  ficient  to  give  depositors  in  branch  bank 

Deposits  in  unauthorized  branch  bank  preferred    status    over    other    debts,    es- 

should  not  be  given  preferred  status  over  pecially    where    deposit    could     not    be 

other  debts  of  the  bank.  Poole  v.  Elliott,  traced   into   hands   of  receiver.   Poole   v 

76  F.  (2nd)  772.  Elliott,  76  F.  (2d)  772. 

Applied  in  Barings  v.  Dabney,  86  U.  S. 

§  7832.  Required  capital  stock  of  branch  banks. — Branch  banks  are  re- 
quired to  have  subscribed  to  and  paid  in  cash,  or  allocated  to,  for  each 
branch  established,  the  same  amount  of  capital  stock  and  surplus  as  is  now 
required  for  the  establishment  of  independent  banks  in  any  given  locality 
in  South  Carolina. 
1932  Code,  §  7836;  1930  (36)  1353. 

See  notes  under  section  7831. 

§  7833.  Paid  in  capital  required  issue  charter  to  bank — transfer  existing 
charters  of  banks  and  cash  depositories. — In  addition  to  all  requirements 
now  in  effect,  no  bank  or  banking  institution  of  any  nature  hereafter  in- 
corporated shall  be  granted  a  charter  by  the  secretary  of  state,  unless  and 
until  the  state  board  of  bank  control  has  certified  that  the  paid-in  capital  of 
such  bank  or  banking  institution  is  sufficient  to  qualify  such  bank  or  bank- 
ing institution  for  membership  in  the  federal  deposit  insurance  fund, 
provided,  that  the  existing  charter  of  any  bank,  or  banking  institution  or 
depository  may  be  transferred  to  new  owners  proposing  to  operate  a  bank, 
banking  institution  or  depository  at  a  new  location,  and  with  a  new  per- 
sonnel; and  such  operation  by  such  transferees  at  said  new  location  shall 
be  legal,  and  the  provisions  of  this  section  shall  not  apply  thereto,  provided 
the  board  of  bank  control  shall  first  certify  to  the  secretary  of  state  that  the 
public  interest  will  be  promoted  by  the  transfer  and  the  operation  of  such 
institution  under  the  transferred  charter  at  the  proposed  new  location,  in 
which  instance  the  secretary  of  state  shall  record  the  transfer  and  the  cer- 
tificate of  the  board  of  bank  control,  and  shall  amend  the  transferred  char- 
ter as  to  name  and  as  to  principal  place  of  business,  if  he  is  petitioned  so  to 
do. 
1939  (41)  216;  1940  (41)  1774. 

§  7834.     Banks  with  paid  in  minimum  capital  stock. 

(1)  Minimum  capital  stock  requirements  —  surplus  —  number  —  branch 
banks  prohibited. — Banks  and  banking  institutions  complying  with  all  of 
the  provisions  of  this  section  shall  hereafter  be  permitted  to  organize  with 
a  paid-in  minimum  capital  stock  as  hereafter  provided: 

(a)     In  cities,  towns,  villages  and  unincorporated  communities  having  a 
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population  of  five  thousand  (5,000)  or  less,  and  in  rural  communities,  a 
minimum  of  ten  thousand  ($10,000.00)  dollars. 

(b)  In  cities,  towns,  villages,  or  unincorporated  communities  having  a 
population  of  over  five  thousand  (5,000)  and  less  than  than  twenty  thou- 
sand (20,000)  a  minimum  of  twenty  thousand  ($20,000.00)   dollars. 

(c)  In  cities  having  a  population  of  more  than  twenty  thousand  (20,000) 
a  minimum  of  fifty  thousand  ($50,000.00)  dollars. 

(d)  Anjr  bank  or  banking  institution  organized  hereunder  shall,  at  the 
time  of  organization,  have  a  paid-in  surplus  in  cash  equal  to  twenty-five 
(25 r'< )  per  cent,  of  the  capital  stock.  Provided,  that  not  more  than  one  bank 
may  be  organized  under  the  provisions  of  this  section  in  any  one  city,  town, 
village  and  unincorporated  community  having  a  population  of  five  thous- 
and, or  less,  and  in  rural  communities:  provided,  further,  that  no  bank  may 
be  organized  under  the  provisions  of  this  section  in  any  city,  town,  village 
or  unincorporated  community  having  a  population  of  five  thousand,  or  less, 
or  in  rural  communities  where  there  is  at  the  time  in  such  city,  town,  vil- 
lage, or  community  any  bank  duly  organized:  provided,  further,  that  no 
branch  bank  shall  be  organized  under  the  provisions  of  this  section. 

(2)  Real  estate  own — dividends. — In  addition  to  the  regulations  and  re- 
strictions now  imposed  by  law  upon  banks  and  banking  institutions  or- 
ganized under  the  provisions  of  this  section,  no  such  bank  shall  own  real 
estate  except  its  banking  house  and  such  real  estate  as  may  be  acquired  by 
the  foreclosure  of  securities  for  loans  by  such  bank,  or  banking  institution; 
and  no  dividend  shall  be  declared  or  paid  on  the  capital  stock,  except  as 
hereinafter  provided,  until  such  bank  shall  first  increase  its  unimpaired 
surplus  fund  to  an  amount  equal  to  its  capital  stock;  provided,  that  any 
such  bank  which  shall  have  increased  its  paid-in  capital  stock  to  an  amount 
equal  to  or  exceeding  the  requirements  of  section  7831  before  declaring 
such  dividend  shall  not  be  subject  to  the  restrictions  of  this  section  as  to 
declaration  and  payment  of  dividends  on  capital  stock. 

(3)  Laws  applicable  —  construction  —  extent  of  repeal.  —  All  provisions 
of  law  now  of  force  regulating  the  operation  of  banks  and  banking  institu- 
tions in  this  State  not  inconsistent  herewith  shall  be  construed  as  affecting 
and  governing  the  operation  of  banks  organized  under  the  provisions  here- 
of. This  section  is  intended  to  add  additional  restrictions  and  regulations 
for  the  operation  of  banks  and  banking  institutions  organized  under  the 
provisions  of  this  section.  This  sect-ion  shall  not  be  construed  to  repeal  the 
provisions  of  law  now  in  force  in  reference  to  the  organization  or  conduct 
of  banks;  and  it  is  still  permissible  for  banks  to  be  organized  and  operated 
under  the  provisions  of  existing  law.  But  the  provisions  of  this  section 
shall  apply  only  to  such  banks  as  are  organized  under  the  terms  hereof;  and 
when  so  organized  shall  be  governed  and  operated  under  the  provisions 
and  restrictions  hereof  and  of  all  existing  laws  unless  provisions  of  existing 
laws  are  in  conflict  with  the  provisions  hereof,  then  such  provisions  shall 
give  way  to  the  terms  of  this  section. 

(4)  Directors. — Before  any  one  can  become  a  director  or  continue  to  act 
as  a  director  of  any  such  bank  he  must  own  at  least  one  per  cent,  of  the 
capital  stock  of  any  such  bank. 

1932  (37)  1357;  1936  (39)  1766;  1938  (40)  1618. 
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See  §  7831   for  regulations  to  organize      also  §  7843. 
bank    other    than    herein    provided.    See 

§  7835.     Banks  issue  preferred  stock  of  several  classes. 

(1)  Authorized — when  valid. — Notwithstanding  any  other  provisions  of 
law,  any  banking  institution  organized  under  the  laws  of  this  state  may, 
with  the  approval  of  the  chief  bank  examiner  and  by  vote  of  stockholders 
owning  a  majority  of  the  stock  of  such  institution,  upon  not  less  than  ten 
days'  notice,  given  by  registered  mail  pursuant  to  action  taken  by  its  board 
of  directors,  issue  preferred  stock  of  one  or  more  classes,  in  such  amount 
and  with  such  par  value  as  shall  be  approved  by  said  chief  bank  examiner, 
and  make  such  amendments  to  its  articles  of  association  as  may  be  neces- 
sary for  this  purpose;  but,  in  the  case  of  any  newly  organized  banking  in- 
stitution which  has  not  yet  issued  common  stock,  the  requirement  of  no- 
tice to  and  vote  of  stockholders  shall  not  apply.  No  issue  of  preferred 
stock  shall  be  valid  until  the  par  value  of  all  stock  so  issued  shall  be  paid 
in. 

(2)  Include  in  determining  if  banks  complied  with  capital  and  stock  re- 
quirements.— Any  preferred  stock  lawfully  issued  by  a  banking  institution 
organized  under  the  laws  of  this  State  shall  be  included  in  determining 
whether  such  banking  institution  has  complied  with  the  minimum  capital 
and  or  capital  stock  requirements  provided  by  law  for  banking  institu- 
tions in  this  State. 

(3)  Not  subject  to  assessment  —  liability  of  holders.  —  Such  preferred 
stock  shall  in  no  case  be  subject  to  any  assessment.  The  holders  of  such 
preferred  stock  shall  not  be  held  individually  responsible  as  such  holders 
for  any  debts,  contracts,  or  engagements  of  such  institution,  and  shall  not 
be  held  liable  for  assessments  to  restore  impairments  in  the  capital  and/or 
capital  stock  of  such  institution. 

1935  (39)  493. 

§  7836.  Banks  issue  and  sell  capital  notes  or  debentures — retirement — ex- 
empt from  assessment — liability  of  holders — "capital"  relating  to  banking 
defined — when  capital  stock  unimpaired. — With  the  approval  of  the  chief 
bank  examiner,  any  banking  institution  may  at  any  time  through  action 
of  its  board  of  directors  and  without  requiring  any  action  of  its  stock- 
holders issue  and  sell  its  capital  notes  or  debentures.  Such  capital  notes 
or  debentures  shall  be  subordinate  and  subject  to  the  claims  of  depositors 
and  may  be  subordinated  and  subjected  to  the  claims  of  other  creditors. 

The  term  "capital"  as  used  in  the  laws  of  this  State  relating  to  banking 
shall  be  construed  to  embrace  the  amount  of  outstanding  capital  notes  and 
debentures  legally  issued  by  any  banking  institution  and  sold  by  it  to  the 
reconstruction  finance  corporation.  The  capital  stock  of  any  such  banking 
institution  may  be  deemed  to  be  unimpaired  when  the  amount  of  such 
capital  notes  and  debentures  as  represented  by  cash  or  sound  assets  exceeds 
the  impairment  as  found  by  the  chief  bank  examiner.  Before  any  such 
capital  notes  or  debentures  as  represented  by  cash  or  sound  assets  exceeds 
the  impairment  as  found  by  the  chief  bank  examiner.  Before  any  such 
capital  notes  or  debentures  are  retired  or  paid  by  the  bank,  any  existing 
deficiency  of  its  capital  (disregarding  the  notes  or  debentures  to  be  retired) 


Page  533  Banks   and   Banking  §  7837 

must  be  paid  in  cash,  to  the  end  that  the  sound  capital  assets  shall  at  least 
equal  the  capital  stock  of  the  bank. 

Such  capital  notes  or  debentures  shall  in  no  case  be  subject  to  any  as- 
sessment. The  holders  of  such  capital  notes  or  debentures  shall  not  be  held 
individually  responsible  as  such  holders  for  any  debts,  contracts,  or  en- 
gagements of  such  institution,  and  shall  not  be  held  liable  for  assessments 
to  restore  impairments  in  the  capital  of  such  institution. 

1935   (39)   464. 

§  7837.  Banks,  trust  companies,  etc.,  contract  to  secure  advantages  of  acts 
and  resolutions  of  Congress  to  aid,  regulate  or  safeguard  banking  institu- 
tions and  their  depositors — duties  and  powers  of  federal  agencies. 

(1)  "Banking  institution"  defined. — The  term  "banking  institution,"  as 
used  in  this  section  shall  be  construed  to  mean  any  bank,  trust  company, 
bank  and  trust  company,  stock  savings  bank,  mutual  savings  bank  or  cash 
depository  which  is  now  or  may  hereafter  be  organized  under  the  laws  of 
this  State. 

(2)  Authorized  —  subscribe  and  acquire  stock  of  FDIC  and  comply  with 
its  regulations. — Any  banking  institution  now  or  hereafter  organized  under 
the  laws  of  this  State  hereby  is  empowered,  on  the  authority  of  its  board 
of  directors,  or  a  majority  thereof,  and  upon  approval  of  the  state  banking 
department,  to  enter  into  such  contracts,  incur  such  obligations  and  gener- 
ally to  do  and  perform  any  and  all  such  acts  and  things  whatsoever  as  may 
be  necessary  or  appropriate  in  order  to  take  advantage  of  any  and  all  mem- 
berships, loans,  subscriptions,  contracts,  grants,  rights,  or  privileges,  which 
may  at  any  time  be  available  or  enure  to  banking  institutions  or  to  their 
depositors,  creditors,  stockholders,  conservators,  receivers  or  liquidators,  by 
virtue  of  those  provisions  of  section  8  of  the  Federal  "Banking  Act  of  1933" 
(sec.  12B  of  the  Federal  Reserve  Act,  as  amended),  which  establish  the 
Federal  Deposit  Insurance  Corporation  and  provide  for  the  insurance  of 
deposits,  or  of  any  other  provisions  of  that  or  of  any  other  act  or  resolu- 
tion of  Congress  to  aid,  regulate  or  safeguard  banking  institutions  and  their 
depositors,  including  any  amendments  of  the  same  or  any  substitutions 
therefor;  also  upon  approval  of  the  state  banking  department,  to  subscribe 
for  and  acquire  any  stock,  debentures,  bonds  or  other  types  of  securities  of 
the  Federal  Deposit  Insurance  Corporation  and  to  comply  with  the  lawful 
regulations  and  requirements  from  time  to  time  issued  or  made  by  such  cor- 
poration. 

(3)  FDIC  act  as  receiver  or  liquidator  of  certain  state  banking  institu- 
tions.— The  Federal  Deposit  Insurance  Corporation  created  by  section  eight 
of  the  Federal  "Banking  Act  of  1933"  (section  12B  of  the  Federal  Reserve 
Act,  as  amended),  is  hereby,  with  the  approval  of  the  state  banking  depart- 
ment, authorized  and  empowered  to  be  and  act  without  bond  as  receiver  or 
liquidator  of  any  banking  institution,  the  deposits  in  which  are  to  any  ex- 
tent insured  by  said  corporation,  and  which  shall  have  been  closed  on  ac- 
count of  inability  to  meet  the  demands  of  its  depositors. 

The  appropriate  state  authority,  having  the  right  to  appoint  a  receiver  or 
liquidator  of  a  banking  institution,  may  in  the  event  of  such  closing  tender 
to  said  corporation  the  appointment  as  receiver  or  liquidator  of  such  bank- 
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ing  institution,  and  if  the  corporation  accepts  said  appointment,  the  corpora- 
tion shall  have  and  possess  all  the  powers  and  privileges  provided  by  the 
laws  of  this  state  with  respect  to  a  receiver  or  liquidator  respectively  of  a 
banking  institution,  its  depositors  and  other  creditors,  and  be  subject  to  all 
the  duties  of  such  receiver  or  liquidator. 

(4)  On  payment  of  insured  deposits  FDIC  subrogated  to  rights  of  such 
depositors. — Whenever  any  banking  institution  shall  have  been  closed  as 
aforesaid,  and  said  federal  deposit  insurance  corporation  shall  pay  or  make 
available  for  payment  the  insured  deposit  liabilities  of  such  closed  institu- 
tion, the  corporation,  whether  or  not  it  shall  become  receiver  or  liquidator 
of  such  closed  banking  institution,  as  herein  provided  shall  be  subrogated 
to  all  rights  against  such  closed  banking  institution  of  the  owners  of  such 
deposits  in  the  same  manner  and  to  the  same  extent  as  subrogation  of  the 
corporation  is  provided  for  in  subsection  (1)  of  section  12B  of  said  federal 
reserve  act,  as  amended  (being  section  8  of  said  "banking  act  of  1933"  or  in 
any  amendments  of  same  or  any  substitutions  therefor)  in  the  case  of  the 
closing  of  a  national  bank:  provided,  that  the  rights  of  depositors  and  other 
creditors  of  such  closed  institutions  shall  be  determined  in  accordance  with 
the  applicable  provisions  of  the  laws  of  this  State. 

(5)  Reports  and  examinations  of  banking  institutions. — The  chief  state 
bank  examiner  may.  also,  in  his  discretion  accept  any  report  relative  to  the 
condition  of  a  banking  institution  which  may  have  been  obtained  by  Fed- 
eral Deposit  Insurance  Corporation  within  a  reasonable  period,  in  lieu  of 
a  report  authorized  by  the  laws  of  this  State  to  be  required  of  such  institu- 
tion by  his  department,  provided  copies  of  such  report  are  furnished  to 
said  chief  bank  examiner  of  this  State. 

Said  chief  bank  examiner  may  furnish  to  said  corporation,  or  to  any 
official  or  examiner  thereof,  a  copy  or  copies  of  any  or  all  examinations 
made  of  any  such  banking  institutions  and  of  any  or  all  reports  made  by 
same,  and  may  give  access  to  and  disclose  to  said  corporation  or  any  official 
or  examiner  thereof  any  and  all  information  possessed  by  the  office  of  said 
chief  bank  examiner  with  reference  to  the  conditions  of  affairs  of  any  such 
insured  institution. 

Nothing  in  this  subsection  shall  be  construed  to  limit  the  duty  of  any 
banking  institution  in  this  State,  deposits  in  which  are  to  any  extent  in- 
sured under  the  provisions  of  section  8  of  the  "Banking  Act  of  1933"  (Sec- 
tion 12B  of  the  Federal  Reserve  Act,  as  amended)  or  of  any  amendment  of 
said  act,  its  amendments  or  substitutions,  or  the  requirements  of  said  cor- 
poration relative  to  examinations  and  reports,  nor  to  limit  the  powers  of 
the  chief  bank  examiner  with  reference  to  examinations  and  reports  under 
existing  state  law. 

(6)  Closed  banking  institutions  borrow  or  sell  assets  to  FDIC.  —  With 
respect  to  any  banking  institution,  which  is  now  or  may  hereafter  be  closed 
on  account  of  inability  to  meet  the  demands  of  its  depositors  or  by  action 
of  the  chief  bank  examiner  or  of  a  court  of  action  of  its  directors  or  in  the 
event  of  its  insolvency  or  suspension,  the  chief  bank  examiner  and  'or 
the  receiver  or  liquidator  of  such  institution  with  the  permisson  said  chief 
bank  examiner  may  borrow  from  said  corporation  and  furnish  any  part 
or  all  of  the  assets  of  said  institution  to  said  corporation  as  security  for  a 


Page  535  Banks   and  Banking  §  7838 

loan  from  same:  provided,  that  where  said  corporation  is  acting  as  such 
receiver  or  liquidator,  the  order  of  a  court  of  record  of  competent  juris- 
diction shall  be  first  obtained  approving  such  loan.  Upon  an  order  of  a 
court  of  record  of  competent  jurisdiction,  and  with  the  permission  of  said 
chief  bank  examiner,  the  receiver  or  liquidator  of  any  such  institution 
may  sell  to  said  corporation  any  part  or  all  of  the  assets  of  such  an  insti- 
tution. The  provisions  of  this  subsection  shall  not  be  construed  to  limit 
the  power  of  any  banking  institution,  the  chief  bank  examiner  or  receiv- 
ers or  liquidators  to  pledge  or  sell  assets  in  accordance  with  any  existing 
state  law. 

(7)  Assets  pass  to  FDIC  on  acceptance  of  appointment  as  receiver  or 
liquidator. — Upon  the  acceptance  of  the  appointment  as  receiver  or  liqui- 
dator as  aforesaid  by  said  corporation,  the  possession  of  and  title  to  all  the 
assets,  business  and  property  of  such  banking  institution  of  every  kind  and 
nature,  shall,  with  the  consent  of  the  chief  bank  examiner,  pass  to  and  vest 
in  said  corporation. 

(8)  Saving  clause. — The  validity  of  any  provision  or  part  of  this  section 
shall  not  be  dependent  upon  any  other  provision  or  part  thereof.  If  any 
provision  or  part  thereof  should  for  any  reason  be  held  unconstitutional 
or  invalid,  such  decision  shall  not  affect  the  validity  of  any  of  the  remain- 
ing provisions  or  parts  of  this  section. 

1935  (39)  482;  1936  (39)  1484. 

§  7838.     Bank  or  trust  company  act  as  guardian,  administrator,  trustee,  etc. 

— Any  banking  corporation  or  trust  company  with  a  bona  fide  capital  of  at 
least  twenty-five  thousand  dollars  actually  paid  in  may  be  appointed  exec- 
utor of  a  will,  codicil  or  writing  testamentary  administrator  with  the  will 
annexed,  administrator  of  the  estate  of  any  person,  receiver,  assignee, 
guardian  or  trustee,  under  a  will  or  instrument  creating  a  trust  for  the 
care  and  management  of  property,  under  the  same  circumstances,  in  the 
same  manner,  and  subject  to  the  same  control  by  the  court  having  jurisdic- 
tion of  the  same,  as  a  legally  qualified  person.  Any  such  appointment  as 
guardian  shall  apply  to  the  estate  and  not  to  the  person  of  the  ward..  Such 
corporation  shall  not  be  required  to  receive  or  hold  property  or  money,  or 
assume  or  execute  a  trust  under  the  provisions  of  this  section,  without  its 
assent.  Every  such  banking  corporation,  appointed  administrator,  receiver, 
assignee,  or  guardian  or  trustee  (where  fiduciary  bonds  are  required  of  in- 
dividual persons  under  like  circumstances)  shall  be  required  to  execute 
and  file  approved  fiduciary  bonds,  similar  in  every  respect  to  the  bonds  re- 
quired by  law  of  private  persons  acting  as  such  fiduciaries. 
1932  Code,  §  7864;  Civ.  C.  '22.  §  3994;  Civ.  C.  '12,  §  2656;  1911  (27)  8;  1934  (38)  1245. 

This  and  the  following  sections  do  not  delity  &  Guaranty  Co.,  63  F.   (2d)   174. 
relieve  a  corporation  acting  as  executor  See  also  Winn  v.  Harby,  171  S.  C.  301, 

or  trustee,  or  the  officers  and  directors  172  S.  E.   135;  Bowen  v.   Strauss  et  al., 

thereof,    from    losses    because    of    negli-  175  S.  C.  23,   178  S.  E.  252;  Monteith  v. 

gence.     mismanagement,     or    fraudulent  Harby,  193  S.  C.  349,  8  S.  E.  629;  Strauss 

acts.  Winn  v.  Harby,  159  S.  C.  257,  156  v.    United    States    Fidelity    &    Guaranty 

S.  E.  767;   Strauss  v.  United  States  Fi-  Co.,  63  F.   (2d)   174. 
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Sections  7905  thru  7910  should  be  corporations  doing  a  trust  business.  The 
consulted  for  the  handling  of  trust  funds  practitioner  is  referred  to  the  case  of  Ex 
by  banks,  trust  companies  and  fiduciary      parte  Michie,  167  S.  C,  2,  165  S.  E.,  359. 

§  7838-1.  Financial  institutions  make  loans  and  advances  of  credit  as  are 
eligible  for  insurance  by  federal  housing  administrator,  make  such  loans, 
secured  by  real  estate  or  leasehold,  as  such  administrator  insures  or  makes 
commitment  to  insure,  and  obtain  such  insurance. — Banks,  savings  banks, 
trust  companies,  insurance  companies,  and  other  financial  institutions  sub- 
ject to  the  laws  of  this  State,  are  authorized:  (a)  to  make  such  loans  and 
advances  of  credit  as  are  eligible  for  insurance  by  the  federal  housing  ad- 
minstrator  and  to  obtain  such  insurance,  (b)  to  make  such  loans,  secured 
by  real  property  or  lease-hold,  as  the  federal  housing  administrator  in- 
sures or  makes  a  commitment  to  insure  and  to  obtain  such  insurance. 
1935  (39)  67;  1937  (40)  406. 

§  7838-2.  Financial  institutions  and  fiduciaries  invest  in  mortgages  in- 
sured by  and  debentures  issued  by  federal  housing  administrator,  and  se- 
curities issued  by  national  mortgage  associations. — It  shall  be  lawful  for 
banks,  savings  banks,  trust  companies,  insurance  companies  and  other  fi- 
nancial institutions,  executors,  administrators,  guardians,  committees,  con- 
servators, and  other  fiduciaries  subject  to  the  laws  of  this  State,  to  invest 
their  funds  and  the  monies  in  their  custody  or  possession,  eligible  for  in- 
vestment, in  mortgages  insured  by  the  federal  housing  administrator,  in- 
cluding bonds  secured  by  a  mortgage  so  insured,  and  in  debentures  issued 
by  the  federal  housing  administrator  and  in  securities  issued  by  national 
mortgage  associations. 
1935  (39)  67;  1937  (40)  406. 

§  7838-3.  Laws  not  applicable  to  §§7838-1  thru  7838-3.— No  law  of  this 
State  requiring  security  upon  which  loans  or  investments  may  be  made,  or 
prescribing  the  nature,  amount  or  form  of  such  security,  or  prescribing  or 
limiting  interest  rates  upon  loans  or  investments,  or  prescribing  or  limiting 
the  period  for  which  loans  or  investments  may  be  made,  shall  be  deemed  to 
apply  to  loans  or  investments  made  pursuant  to  §§  7838-1  and  7838-2. 
1935    (39)   67. 

§  7839.  Capital  stock  to  be  security. — The  capital  stock  of  such  corpora- 
tion, with  the  liabilities  of  the  stockholders  thereunder,  shall  be  held  as  se- 
curity for  the  faithful  performance  of  the  duties  undertaken  by  virtue  of 
section  7838,  or  of  any  similar  provision  of  law;  and,  except  as  provided  in 
section  7841,  no  surety  shall  be  required  upon  the  bonds  filed  by  such  cor- 
poration. 
1932  Code,  §  7865;  Civ.  C.  '22,  §  3995;  Civ.  C.  '12,  §  2657;  1903  (24)  70. 

See  notes  under  section  7838. 

§  7840.     Papers  to  be  signed   and  sworn   to  by   any   authorized  officer. — 

In  all  proceedings  in  the  probate  court  or  elsewhere,  connected  with  any 
authority  exercised  under  the  provisions  of  sections  7838,  7839,  7840  and 
7841,  or  under  any  similar  provisions  of  law,  all  accounts,  returns  and  other 
papers  may  be  signed  and  sworn  to,  in  behalf  of  the  corporation,  by  any 
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officer  thereof  duly  authorized  by  it;  and  the  answer  and  examinations  un- 
der oath  of  said  officer  shall  be  received  as  the  answers  and  examinations 
of  the  corporation.  The  court  may  order  and  compel  an  officer  of  such 
corporation  to  answer  and  attend  said  examination  in  the  same  manner 
as  if  he,  instead  of  the  corporation,  were  a  party  to  the  proceeding. 
1932  Code,  §  7866;  Civ.  C.  '22,  §  3996;  Civ.  C.  '12,  §  2658;  1903  (24)  70. 

See  notes  under  section  7838. 

§  7841.  Additional  security  to  be  furnished  upon  application. — The  court 
making  an  appointment  under  the  provisions  of  section  7838,  except  of  a 
trustee,  may,  upon  application  by  an  interested  person,  require  the  cor- 
poration so  appointed  to  give  such  security  in  addition  to  that  provided  by 
section  7839  as  the  court  may  consider  proper;  and  upon  failure  of  such 
corporation  to  give  the  security  required,  may  revoke  such  appointment 
and  remove  such  corporation  from  the  trust. 
1932  Code,  §  7867;  Civ.  C.  '22,  §  3997;  Civ.  C.  '12,  §  2659;  1903  (24)  70. 

See  notes  under  section  7838. 

§  7842.     Bank  or  trust  company  associate  with  national  reserve  association. 

— Any  bank,  banking  association  or  trust  company  chartered  and  engaged 
in  the  banking  business  under  the  laws  of  this  State  may  associate  itself 
with  any  national  reserve  association  of  the  United  States,  or  any  branch 
thereof  under  any  law  now  existing  or  hereafter  enacted  by  the  Congress 
of  the  United  States;  and  may  invest  such  part  of  its  capital  or  surplus 
therein  as  may  be  necessary  to  acquire  and  preserve  its  membership  in 
such  association. 

1932  Code,  §  7875;  Civ.  C.  '22,  §  4002;  1914  (28)  588. 

§  7843.  Banking  and  other  powers  of  corporation. — Every  banking  corpor- 
ation may  receive  and  pay  out  the  lawful  currency  of  the  country,  deal  in 
exchange,  gold  and  silver  coin,  bullion,  uncurrent  paper,  public  and  other 
securities,  and  stocks  of  other  corporations;  but  no  more  than  an  amount 
equal  to  one-half  of  the  capital  stock  of  said  bank  and  one-half  of  its  de- 
posits shall  be  invested  in  mortgages  of  real  estate  at  any  one  time;  may 
purchase  and  hold  such  real  estate  and  personal  property  as  may  be  con- 
veyed to  it  to  secure  debts  to  the  corporation,  or  may  be  sold  under  execu- 
tion to  satisfy  debts  due  in  whole  or  in  part  to  the  corporation,  and  as  may 
be  deemed  necessary  or  convenient  for  the  transaction  of  its  business,  and 
may  sell  and  dispose  of  the  same  at  pleasure;  may  discount  notes,  bills  of 
exchange,  bonds  and  other  evidences  of  debt,  and  lend  money  on  such 
terms  as  may  be  agreed  on,  subject  to  the  usury  laws  of  the  State.  It  may 
receive  on  deposit  moneys  on  such  terms  as  may  be  agreed  on  with  de- 
positors, and  issue  certificates  therefor,  negotiable  or  assignable  in  such 
way  as  may  be  inserted  in  the  same.  Said  corporation  may  sue  and  be 
sued,  plead  and  be  impleaded,  in  any  court  in  this  State;  may  adopt  and 
use  a  corporate  seal,  and  may  alter  the  same  at  its  pleasure;  may  adopt  all 
such  by-laws  for  the  general  management  and  direction  of  the  business  and 
affairs  of  said  corporation,  not  inconsistent  with  the  laws  of  the  United 
States  and  of  this  State,  as  may  be  deemed  proper,  and  may  add  to,  alter 
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or  amend  the  same  from  time  to  time  as  may  be  desired,  and  shall  have 
generally  all  the  rights,  powers  and  privileges  in  law  incident  or  apper- 
taining to  such  corporations:  provided,  every  such  banking  corporation 
may  accept  drafts  or  bills  of  exchange  drawn  upon  it  having  not  more  than 
six  months  sight  to  run,  exclusive  of  grace,  which  grow  out  of  transactions 
involving  the  importation  or  exportation  of  goods;  or  which  grow  out  of 
transactions  involving  the  domestic  shipment  of  goods,  provided  shipping 
documents  conveying  or  securing  title  are  attached  at  the  time  of  accept- 
ance, or  which  are  secured  at  the  time  of  acceptance  by  a  warehouse  re- 
ceipt or  other  such  document  conveying  or  securing  title  covering  readily 
marketable  staples.  No  such  banking  corporation  shall  accept,  whether  in 
a  foreign  or  domestic  transaction,  for  any  one  person,  company,  firm  or 
corporation,  to  an  amount  equal  at  any  one  time  in  the  aggregate  to  more 
than  ten  per  centum  of  its  paid-up  and  unimpaired  capital  stock  and  sur- 
plus, unless  the  banking  corporation  is  secured  either  by  attached  docu- 
ments or  by  some  other  actual  security  out  of  the  same  transaction  as  the 
acceptances;  and  no  banking  corporation  shall  accept  such  bills  to  an 
amount  equal  at  any  time  in  the  aggregate  to  more  than  one-half  of  its 
paid-up  and  unimpaired  capital  stock  and  surplus:  provided,  however, 
that  the  bank  examiner,  under  such  general  regulations  as  he  may  pre- 
scribe, which  shall  apply  to  all  banking  corporations  alike  regardless  of 
the  amount  of  capital  stock  and  surplus,  may  authorize  any  banking  cor- 
poration to  accept  such  bills  to  an  amount  not  exceeding  at  any  time  in 
the  aggregate  one  hundred  per  centum  of  its  paid-up  and  unimpaired  cap- 
ital stock  and  surplus:  provided,,  further,  that  the  aggregate  of  acceptance 
growing  out  of  domestic  transactions  shall  in  no  event  exceed  fifty  per 
centum  of  such  capital  stock  and  surplus. 

1932  Code,  §  7862;  Civ.  C.  '22,  §  3992;  Civ.  C.  '12,  §  2654;  Civ.  C.  '02,  §  1774;  R.  S. 
1538;  1887  (19)  860;  1913  (28)  37;  1919  (31)  41. 

See  §  7857. 

Secure  deposits. — A  bank,  whether  sol-  the  bank  after  the  making  of  agreement 

vent  or  insolvent,  may  pledge  its  assets  to  give  security,  pursuant  to   its  terms, 

for  payment  of  deposit  made  contempo-  if  there  is  no  fraud  or  collusion  in  the 

raneously  with  the  agreement  as  to  the  transaction.  Temple  v.  McKay,  172  S.  C. 

pledge,  or  to  secure  a  deposit  placed  in  305;  174  S.  E.  23. 

§  7844.     Banks    set    aside    funds    for    surplus — reserve    against    deposits. — 

Every  bank  or  banking  institution  shall  set  aside  to  its  surplus  account  not 
less  than  one-tenth  of  its  annual  net  earnings  each  year,  until  its  surplus 
shall  be  equal  to  twenty-five  per  centum  of  its  capital  stock;  it  shall  also 
retain  and  maintain,  at  all  times,  either  in  cash  or  as  cash  in  banks,  three 
per  cent,  of  its  time  deposits  and  seven  per  cent,  of  its  checking  deposits, 
of  which  cash  items  of  longer  standing  than  ten  (10)  days  may  not  con- 
stitute a  part  as  reserve,  and  it  shall  be  the  duty  of  the  state  board  of  bank 
control  to  enforce  this  section. 

1932  Code,  §  7863;  Civ.  C.  '22,  §  3993;  Civ.  C.  '12,  §  2655;  1909  (26)  81;   1923   (33) 
159;  1933  (38)  296;  1936  (39)  1484. 

§  7845.  Powers  of  directors,  by-laws  and  other  provisions. — The  directors 
of  such  bank  may  make  and  change  by-laws,  not  inconsistent  with  law,  reg- 
ulating the  manner  in  which  the  stock  of  said  bank  shall  be  transferred, 
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its  directors  elected  or  appointed,  its  property  transferred,  its  general 
business  conducted,  and  the  privileges  granted  to  it  by  law  exercised  and 
enjoyed.  The  directors  may  appoint  all  necessary  officers  and  empolyees 
of  said  corporation,  fix  their  compensation,  and  take  security  for  the 
faithful  discharge  of  their  respective  duties,  prescribe  the  manner  of  pay- 
ing for  the  stock  of  the  corporation  and  the  transfer  thereof;  and  may 
from  time  to  time  prescribe  such  penalties  for  the  nonpayment  of  sub- 
scriptions to  the  capital  stock  of  the  corporation  as  they  may  deem  proper; 
and  the  same,  together  with  any  unpaid  installments  on  such  subscriptions, 
may  be  recovered  in  any  court  having  jurisdiction  of  the  aggregate  amount 
so  due,  or  the  stock  may  be  sold  for  cash  after  twenty  days'  notice,  ad- 
vertised in  the  nearest  newspaper;  and  if  at  any  such  sales  the  sum  bid 
should  not  be  sufficient  to  satisfy  and  discharge  the  amount  so  due,  to- 
gether with  the  cost  and  charges  incident  to  such  sale,  the  subscriber  in 
default  shall  be  liable  for  any  deficiency,  and  the  same  may  be  recovered 
in  the  name  of  the  corporation  in  any  court  having  jurisdiction.  The  books, 
papers  and  accounts  of  said  bank  shall  be  open  to  inspection  under  such 
regulations  as  may  be  prescribed  by  law. 

1932  Code,  §  7874;  Civ.  C.  '22,  §  4001;  Civ.  C.  '12,  §  2663;  Civ.  C.  '02,  §  1778;  R.  S. 
1541;  1885  (19)  214. 

§  7846.  Deposit  by  public  officers  of  checks  for  collection  through  banks. 
— (1)  Every  department  or  officer  of  the  State  or  of  the  state  government 
charged  with  the  duty  of  collecting  or  receiving  payment  of  obligations  due 
to  the  State  or  to  any  department,  institution,  commission,  or  board  of  the 
state  government,  including  the  state  treasurer,  comptroller  general,  state 
highway  commission,  South  Carolina  tax  commission  and  the  treasurers  of 
the  several  counties  of  this  State  are  hereby  authorized  to  enter  into  the 
contract  contained  in  subsection  2  with  any  bank,  banker,  or  trust  com- 
pany organized  under  the  National  Banking  Act,  or  under  the  laws  of  the 
State  of  South  Carolina  and  doing  business  within  this  State,  with  which 
such  bank,  banker,  or  trust  company,  any  such  officer,  department,  institu- 
tion, commission,  or  board  of  the  State  government  deposits  any  check, 
note,  or  other  negotiable  instrument  received. 

(2)  The  following  shall  be  the  form  'of  contract  authorized:  in  consider- 
ation of  services  rendered  and  to  be  rendered  by  (here  insert  name  of 
bank,  banker,  or  trust  company)  hereinafter  referred  to  as  the  bank,  it  is 
agreed  that  the  bank  in  receiving  any  checks,  notes,  or  other  negotiable 
instruments  for  deposit  or  collection  shall  act  only  as  depositor's  collecting 
agent,  and  each  duly  selected  correspondent  of  the  bank  shall  be  deemed 
the  agent  of  the  depositor.  The  bank  or  its  correspondent  may  send  checks, 
notes,  or  other  negotiable  instruments  deposited  directly  or  indirectly  to 
any  bank,  banker,  or  trust  company,  including  the  payor,  and  may  accept 
its  draft  or  credit  as  conditional  payment  in  lieu  of  cash.  All  credits  shall 
be  made  subject  to  final  payment  in  cash  or  solvent  credits,  and  may  be 
charged  back  at  any  time  before  such  payment  and  likewise  any  credit 
representing  an  instrument  drawn  on  the  bank  receiving  the  deposit  for 
the  payment  of  which  sufficient  funds  are  not  on  hand  at  the  close  of  bus- 
iness on  the  day  deposited.  The  amount  of  any  check  for  which  payment 
in  actually  and  finally  collected  funds  is  not  received  shall  be  charged 
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back  to  the  depositor  regardless  of  whether  or  not  the  check  itself  can  be 
returned. 

(3)  Should  any  part  of  this  section  or  said  contract  be  declared  uncon- 
stitutional or  void  for  any  reason  by  any  court  of  competent  jurisdiction, 
the  remainder  of  this  section  shall  remain  of  full  force  and  effect  and  un- 
affected thereby:  provided,  that  in  any  litigation  involving  the  handling 
of  any  item,  where  any  officer  or  agent  of  the  State,  handling  public 
moneys,  is  adjudged  the  loser,  the  bond  of  such  officer  or  agent  shall  not 
be  liable,  and  such  officer  or  agent  shall  have  the  right  to  charge  back 
against  his  account  the  item  in  question. 

1932  Code,  §  7871;  1929  (36)  192. 

§  7847.     Security  required  for  deposits  of  public  funds  or  trust  funds. — 

Such  portion  of  the  public  moneys  as  may  now  be  on  deposit  or  hereafter 
deposited  in  any  bank  and  protected  by  the  federal  deposit  insurance  be 
exempt  from  the  requirement  that  security  be  furnished  for  same  by  such 
bank  and  security  shall  be  required  only  for  such  portion  of  said  deposits 
which  shall  exceed  said  insurance.  All  public  officers  who  have  deposited, 
or  may  hereafter  deposit  public  funds  in  banks,  for  which  security  or  col- 
lateral is  required,  shall  obtain  same  only  for  such  amount  as  the  particular 
deposit  exceeds  the  sum  protected  by  federal  deposit  insurance.  Such  por- 
tions of  trust  funds  as  may  now  be  on  deposit  hereafter  deposited  in  any 
bank  and  for  which  security  is  now  required  and  is  protected  by  federal 
deposit  insurance,  shall  be  secured  only  for  the  amount  which  same  ex- 
ceeds the  amount  protected  by  such  federal  deposit  insurance. 
1934  (38)  1465. 

§  7848.  Duplicate  certificate  of  deposit — publication  of  notice — bond  of 
indemnity — limitation  of  action  on  original  certificate. — Whenever  the 
holder  of  one  or  more  time  certificates  of  deposit  for  money  or  other  things 
of  value  deposited  in  any  corporation  organized  under  any  special  act  or 
the  general  laws  of  the  State;  or  deposited  with  any  person,  firm  or  cor- 
poration, engaged  in  borrowing  or  lending  money  or  for  the  safekeeping 
of  the  same  with  or  without  the  payment  of  interest  thereon,  shall  desire  a 
new  certificate  or  certificates  of  deposit  in  the  place  of  the  original  cer- 
tificates lost  or  destroyed,  such  holders  shall  make  application  to  such 
person,  firm  or  corporation  for  the  issuance  of  new  certificate  or  cer- 
tificates after  having  caused  to  be  published  once  a  week  for  four  consecu- 
tive weeks  in  a  newspaper  published  in  the  county  where  such  person,  firm 
or  corporation  has  its  principal  place  of  business,  a  notice  that  such  cer- 
tificates, designating  the  number,  date  and  amount,  have  been  lost  or  de- 
stroyed, and  that  an  application  will  be  made  to  said  person,  firm  or  cor- 
poration at  a  time  fixed  for  the  issuance  of  a  new  certificate  or  certificates 
in  the  place  of  the  ones  lost  or  destroyed:  provided,  that  the  holder  of 
such  certificate  or  certificates  shall  make  affidavit  that  the  same  has  been 
lost  or  destroyed  and  that  they  have  not  been  assigned  or  pledged  and 
that  such  holder  has  the  bona  fide  title  and  ownership  of  same  and  execute 
to  such  depository  good  and  sufficient  bond  to  be  approved  by  the  bank  or 
institution  issuing  such  certificate  in  the  amount  of  the  market  value  of 
such  certificates  lost  or  destroyed  to  indemnify  such  depository  against 
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any  loss  or  damage  that  may  arise  on  account  of  the  original  certificates 
within  three  years  from  said  date,  and  that  such  depository  shall  issue  new 
certificates  of  deposit  in  lieu  of  the  ones  lost  or  destroyed,  and  after  the 
lapse  of  three  years  from  the  date  of  the  issuance  of  such  new  certificate 
the  original  ones  shall  be  null  and  void  and  no  action  at  law  or  suit  in 
equity  shall  be  brought  thereon. 
1932  Code,  §  7832;  1924  (33)   1087. 

See  §  7849. 

§  7849.  Transfer  of  certificate  of  deposit  binding  on  bank  only  after  notice 
— form  of  certificate — duplicates  for  lost  certificates. — No  transfer  or  as- 
signment of  any  certificate  of  deposit  issued  by  any  bank  or  banking  in- 
stitution doing  business  in  this  State  shall  be  valid  or  effective  so  as  to 
bind  the  bank  issuing  same  by  prejudicing  its  rights,  unless  notice  of  such 
assignment  has  been  given  to  said  bank  and  entry  thereof  made  on  its 
books;  and  every  certificate  of  deposit  issued  by  any  bank  or  banking  in- 
stitution doing  business  in  this  State  after  the  1st  day  of  January,  1928, 
shall  have  plainly  printed  thereon  the  following  words:  "This  certificate 
of  deposit  shall  not  be  negotiable  so  as  to  affect  the  rights  of  the  bank  until 
notice  of  assignment  has  been  made  upon  the  books  of  this  bank."  In  case 
of  loss  of  any  certificate  of  deposit  heretofore  or  hereafter  issued,  the  party 
to  whom  such  certificate  was  originally  issued  or  his  personal  representa- 
tive, may  apply  to  the  bank  for  the  issuance  of  a  new  certificate  when  said 
bank  upon  satisfactory  evidence,  by  affidavit  or  otherwise,  that  said  cer- 
tificate has  been  lost  or  destroyed,  shall  cause  a  notice  to  be  published  in 
some  newspaper  of  general  circulation  within  the  county  in  which  said 
bank  is  situate,  a  notice  that  an  application  has  been  made  for  the  issuance 
of  a  new  certificate;  said  notice  shall  plainly  describe  the  certificate  of  de- 
posit which  has  been  lost  or  destroyed,  and  that  application  has  been  made 
for  the  issuance  of  a  new  certificate,  said  notice  shall  be  published  once 
each  week  for  two  successive  weeks  and  at  the  expiration  of  sixty  days 
from  the  publication  of  the  final  notice  said  bank  shall  thereupon  issue  a 
new  certificate  to  the  person  or  persons  entitled  thereto  and  the  former 
certificate  shall  become  null  and  void.  Nothing  contained  in  this  section 
shall  affect  the  rights  of  the  parties  to  any  transfer  or  assignment  of  any 
certificate  as  between  themselves. 
1932  Code,  §  7833;  1927  (35)  214. 

See  §  7848. 

§  7850.  Felony  to  receive  deposits  after  knowledge  of  insolvency — a  felony 
— bond  employees  and  active  officials. — It  shall  be  felony  for  any  president, 
director,  manager  or  cashier,  or  other  officer  of  any  banking  institution  to 
receive  any  deposits  or  trusts,  or  to  create  any  debts  for  such  corporation, 
after  he  shall  become  aware  that  such  corporation  is  insolvent;  and  every 
officer  of  such  failing  corporation  shall  become  personally  liable  to  the 
amount  of  such  deposits  or  trusts  received  by  him,  or  with  his  knowledge 
or  assent,  in  any  such  case,  to  the  person  thereby  damaged,  whether  crim- 
inal prosecution  be  made  or  not.  And  all  persons  convicted  for  felony,  as 
herein  provided,  shall  be  punished  by  imprisonment  for  a  term  of  not  less 
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than  one  year  and  by  a  fine  of  not  less  than  one  thousand  ($1,000.00)  dol- 
lars. All  active  officials  and  employees  of  any  state  bank  shall  be  bonded, 
said  bonds  to  be  held  by  a  director  or  an  inactive  official. 

1932  Code,  §§  1351,  7331;' Civ.  C.  '22,  §  3973;  Civ.  C.  '12,  §  2638;  Civ.  C.  '02,  5  1762; 
G.  S.  1348;  R.  S.  223,  1460;  Cr.  C.  '22,  §  241;  Cr.  C.  '12,  §  346;  Cr.  C.  '02,  §  259;  1877  (16) 
232;  1923  (33)  156. 

For  a  full  treatment  of  this  subject,  see  Berry,  148  S.  C.  446,  146  S.  E.  420. 

Michie  on  Banks  and  Banking,  vol.  1,  ch.  From  the  language  of  this  section  the 

3,  §§  153  and  216.  word  "received"  is  used  in  its  common 

This  section  imposes  criminal  liability  acceptation,    meaning    actual,    as    distin- 

for  the  receipt  of  deposits  by  a  bank  offi-  guished   from   constructive,   receipt,   and 

cer,   and   also   civil   liability    upon   bank  that   the  plain  meaning   of  its   language 

officers    for   actually    receiving   deposits,  can  only  be  that  any  officer  who  actually 

or  for  the  reception  thereof  with  their  receives   a   deposit  shall  be   both   crim- 

knowledge  or  assent.  State  v.  Lewis,  141  inally  and  civilly  liable;  but  if  he  mere- 

S.  C.  207,  139  S.  E.  386,  389.  ly  assents  to,  or  has  knowledge  of,  the 

Actual   knowledge  prerequisite  to   Ha-  actual  receipt  by  some  other  person,  he 

bility.   —   The    bank    directors    are   not  shall  be  only  civilly  liable  therefor.   If 

chargeable,   under  this   section,   for   the  the  word  "received''  includes  a  construc- 

amount   of  deposits  received   while   the  tive    receipt,    such    as    merely    having 

bank  was  in  an  insolvent  condition  by  knowledge  of  or  assenting  to  the  manual 

reason  of  the  fact  that  they  should  have  receipt  by  another,  then  in  creation  of 

known  of  such  condition  by  the  exercise  the  civil  liability  the  use  of  the  words 

of  due  care  and   diligence,   in  that  the  "or  with  his  knowledge  or  assent''  could 

statute  creates  the  liability  only  after  the  mean  nothing.  State  v.  Lewis,   141   S.  C. 

director  shall  have  become  aware  that  207,  139  S.  E.  386,  389. 

the  bank  is  insolvent,  which,  in  accord-  This  is   a  penal  statute,   and   must  be 

ance  with  the  ordinary  meaning  of  the  strictly    construed.    State   v.    Lewis,    141 

term  "aware"  requires  actual  knowledge  S.  C.  207,  139  S.  E.  386,  389. 
as    prerequisite    to    liability.    Daniels    v. 

§  7851.  Payment  of  deposits  made  in  name  of  two  persons. — When  any  de- 
posit has  been  made,  or  shall  hereafter  be  made,  in  any  bank,  banking  in- 
stitution or  depository  transacting  business  in  this  State  in  the  names  of 
two  persons,  payable  to  either,  or  payable  to  either  or  the  survivor,  such 
deposit,  or  any  part  thereof,  may  be  paid  to  either  of  said  persons,  whether 
one  be  living  or  not;  and  the  receipt  or  acquittance  of  the  person  so  paid 
shall  be  a  valid  and  sufficient  release  and  discharge,  for  any  or  all  payments 
so  made. 

The  term  deposit  shall  include  a  certificate  of  deposit. 

1935  (39)  236. 

§  7852.  Misdemeanor  for  bank  officials  to  furnish  false  certificate  to 
comptroller  general. — Whenever  an  officer  of  any  bank  engaged  in  busi- 
ness in  this  State  shall  be  called  upon  by  the  comptroller  general,  or  any 
of  his  clerks  or  agents,  for  a  certificate  of  the  amount  of  cash  on  deposit  to 
the  credit  of  any  public  officer  for  use  in  settlements  with  such  public  of- 
ficer, and  shall  wilfully  and  knowingly  give  a  false  certificate  or  statement 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  not  more  than  six  months  nor  less 
than  three  months,  in  the  discretion  of  the  court. 
1932  Code,  §  1252;  Cr.  C.  '22,  §  147;  Cr.  C.  '12,  §  297;  1910  (26)  566. 

§  7853.  Loans  make — accounts  and  credits  with  nonresident  banks. — The 
president,  directors  and  company  of  any  incorporated  bank  in  this  State 
are  authorized  to  make  loans  on  negotiable  paper  for  any  period  not  ex- 
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ceeding  twelve  months,  and  also  to  open  an  account  and  give  a  credit  to 
any  other  bank  or  banks  in  any  of  the  sister  states:  provided,  that  loans 
secured  by  first  liens  on  improved  real  estate  can  be  made  up  to  sixty 
per  cent  (60%)  of  the  appraised  value  of  the  real  estate  and  for  a  term  of 
not  longer  than  five  (5)  years.  The  principal  amount  of  such  real  estate 
loans  shall  be  amortized  at  the  rate  of  at  least  ten  per  cent  (10%)  per 
annum:  provided,  further,  that  so  called  personal  or  installment  loans, 
when  secured  by  chattels  or  indorsements,  may  be  made  for  a  period  not 
exceeding  eighteen  (18)  months  provided  the  note  or  notes  are  payable  in 
equal  monthly  installments  or  as  nearly  equal  as  the  principal  amount  al- 
lows: provided,  further,  that  the  limitations  imposed  by  this  section  shall 
not  apply  to  any  loan  made  in  participation  with  the  Reconstruction 
Finance  Corporation  or  with  any  federal  reserve  bank.  Provided,  further, 
that  upon  written  approval  of  the  state  board  of  bank  control  the  restric- 
tions imposed  by  this  section  as  to  loan  maturities  may  be  extended  to  such 
extent  and  under  such  conditions  as  the  said  board  may  fix. 

1932  Code,  §  7829;  Civ.  C.  '22,  §  3968;  Civ.  C.  '12,  §  2633;  Civ.  C.  '02,  §  1757;  G.  S. 
1343;  R.  S.  1455;  1817  (8)  36;  1938  (40)  1635;  1939  (41)  235. 

§  7855.     Parts  of  bank  charters  repugnant  to  provisions  are  repealed.  — 

All  parts  of  acts  of  incorporation  granted  to  banking  corporations  repug- 
nant to  the  provisions  of  sections  7829  and  7830,  1932  code,  are  repealed: 
provided,  that  nothing  contained  herein  shall  be  construed  so  as  to  prevent 
the  Legislature  of  this  State  from  prohibiting  the  purchase  of  stock,  as 
provided  by  section  7830,  1932  code,  whenever  it  may  be  deemed  expedient. 
1932  Code,  §  7842;  Civ.  C.  '22,  §  3976;  Civ.  C.  '12,  §  2641;  Civ.  C.  '02,  §  1765;  G.  S. 
1351;  R.  S.  1463;  1817  (8)  36. 

§  7829,  1932  Code,  mav  be  found  in  this  Code  as  §  7853.  §  7830,  1932  Code,  repealed 
by  Act  26  of  1941. 

§  7856.  Banks  and  other  lending  agencies  make  loans  payable  in  install- 
ments^— interest  rate. — Banks,  banking  institutions,  and  other  lending  agen- 
cies doing  business  in  this  State  are  hereby  authorized  to  make  loans  and 
advances  of  credit  to  persons  in  amounts  of  not  less  than  ten  ($10.00)  dol- 
lars and  not  more  than  one  thousand  ($1,000.00)  dollars,  payable  in  install- 
ments, for  the  financing  of  purchases  and  for  other  desirable  purposes, 
over  a  period  of  not  less  than  six  months;  and  on  all  such  loans  are  allowed 
to  make  interest  or  discount  charges  as  herein  provided.  Interest  or  dis- 
count at  the  rate  of  not  exceeding  seven  (7%)  per  cent  per  annum  just 
as  if  the  entire  amount  of  the  debt  matured  on  the  date  the  last  install- 
ment becomes  due.  For  example,  if  the  amount  of  the  debt  is  one  hundred 
($100.00)  dollars,  payable  in  installments  as  aforesaid,  maturing  over  a 
period  of  twelve  months,  and  the  rate  seven  (7%)  per  cent,  per  annum,  the 
amount  of  such  interest  or  discount  shall  be  seven  ($7.00)  dollars. 

Interest  rates  on  all  other  loans  shall  remain  as  set  forth  in  act  No.  688 
of  the  acts  of  1934,  except  that  a  minimum  charge  of  one  dollar  may  be 
made  in  lieu  of  interest. 

1935  (39)  382. 

See  §  7857  also. 

Act  688  of  1934  amended  §  6738. 
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§  7857.  Amount  borrow  from. — The  total  liabilities  to  any  such  bank  or 
any  person  other  than  a  director  or  officer  thereof,  or  of  any  company,  cor- 
poration or  firm,  for  money  borrowed,  including  in  the  liabilities  of  a 
company  or  firm  the  liabilities  of  the  several  members  thereof,  shall  at  no 
time  exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  any  such 
bank  actually  paid  in  and  its  surplus,  except  by  a  two-thirds  vote  of  the 
directors  of  the  bank,  in  which  case  they  may  be  extended  to  fifteen  (15) 
per  cent,  of  the  capital  stock  actually  paid  in  and  the  surplus  of  said  bank; 
but  the  discount  of  bills  of  exchange  drawn  in  good  faith  against  existing 
values  and  the  discount  of  commercial  or  business  papers  shall  not  be  con- 
sidered as  money  borrowed:  provided,  that  the  obligations  of  any  person, 
copartnership,  association,  or  corporation  in  the  form  of  notes  or  drafts 
secured  by  shipping  documents,  warehouse  receipts  or  other  such  docu- 
ments transferring  or  securing  title  covering  readily  marketable,  non- 
perishable  staples  when  such  property  is  fully  covered  by  insurance,  if  it 
is  customary  to  insure  such  staples,  shall  be  subject  under  this  section  to  a 
limitation  of  fifteen  (15)  per  centum  of  such  capital  and  surplus  in  addition 
to  such  ten  (10)  per  centum  of  such  capital  and  surplus  when  the  market 
value  of  such  staples  securing  such  obligations  is  not  at  any  time  less  than 
one  hundred  and  fifteen  (115)  per  centum  of  the  face  amount  of  such  obliga- 
tion and  to  an  additional  increase  of  limitation  of  five  (5)  per  centum  of 
such  capital  and  surplus  when  the  market  value  of  such  staples  securing 
such  additional  obligation  is  not  at  any  time  less  than  one  hundred  and 
twenty  (120)  per  centum  of  the  face  amount  of  such  additional  obligation 
and  to  further  increase  of  limitation  of  five  (5)  per  centum  of  such  capital 
and  surplus  in  addition  to  such  thirty  (30)  per  centum  of  such  capital  and 
surplus  for  each  and  every  additional  five  (5)  per  centum  of  the  market 
value  of  such  staples  securing  such  additional  obligations  to  a  total  limita- 
tion of  fifty  (50)  per  centum  of  such  capital  and  surplus,  but  this  excep- 
tion shall  not  apply  to  obligations  of  any  one  person,  copartnership,  asso- 
ciation, or  corporation  arising  from  the  same  transaction  or  secured  upon 
the  identical  staples  for  more  than  ten  months.  In  no  case,  shall  a  loan  be 
made  by  any  state  bank  which  added  to  the  then  existing  total  loans,  would 
increase  the  total  to  more  than  twenty-five  (25)  per  cent.,  in  excess  of  the 
capital,  surplus  and  deposits  of  said  bank,  less  the  amount  invested  in  real 
estate,  bonds  or  other  securities:  provided,  that  the  restriction  of  this  sec- 
tion shall  not  apply  to  existing  loans  now  in  the  process  of  liquidation. 

1932  Code,  §  7869;  Civ.  C.  '22,  §  3999;  Civ.  C.  '12,  §  2661;  Civ.  C.  '02,  §  1776;  R.  S. 
1539a;  1897  (22)  463;  1923  (33)  159;  1936  (39)  1495. 

See  §  7858  also. 

§  7858.  Limitations  on  directors  and  officers — investigation  of  products 
pledged. — No  director  or  other  officer  of  any  such  bank  shall  borrow  there- 
from, except  on  good  security,  to  be  approved  in  writing  by  two-thirds  of 
the  whole  board  of  directors  of  such  bank,  and  no  director  or  other  officer 
of  any  such  bank  shall  become  an  endorser  or  surety  upon  any  loan  or 
credit  made  or  extended  to  any  other  director  or  officer  of  such  bank: 
provided,  that  the  total  liabilities  to  any  such  bank  or  any  director,  or  of 
any  firm  of  which  such  director  is  a  member,  or  of  any  company  or  corpor- 
ation of  which  such  director  is  an  officer,  shall  at  no  time  exceed  one- 
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tenth  part  of  the  amount  of  the  capital  stock  of  any  such  bank,  actually 
paid  in,  and  its  surplus:  provided,  this  shall  not  apply  to  loans  on  cotton  in 
bale  stored  in  warehouses  and  evidenced  by  receipts  issued  therefor  by 
said  bank  to  any  of  its  directors,  in  which  case  loans  shall  be  made  as  in 
other  instances:  provided,  further,  that,  where  warehouse  receipts  for 
products  are  pledged  as  securities  in  any  state  bank,  under  examination, 
the  examiner  of  said  bank  shall  have  authority  to  go  upon  the  premises  of 
the  corporation,  firm  or  individual,  issuing  said  receipts,  and  to  question  the 
management  under  oath,  and  if  thought  necessary,  to  have  the  actual 
product  exhibited  to  him.  But  the  discount  of  bills  of  exchange  drawn  in 
good  faith  against  existing  values  and  the  discount  of  commercial  business 
paper  shall  not  be  considered  as  money  borrowed. 

1932  Code,  §  7872;  Civ.  C.  '22,  §  4000;  Civ.  C.  '12,  §  2662;  Civ.  C.  '02,  §  1777;  R.  S. 
1540;  1885  (19)  212;  1897  (22)  463;  1914  (28)  487;  1918  (30)  880;  1923  (33)  161. 

See  §  7857  also. 

Section   for   protection   of   bank. — This  good    faith. — Under    Rev.    Stat.    §    1540, 

section  being  intended  for  the  protection  providing    that    the    officers    shall    not 

of  the  bank,  and  not  of  its  officers,  does  "borrow  any  money  from  said  bank,"  it 

not  affect  the  validity  of  any  loan  that  was  held  that  the  directors  making  the 

may  be  made  in  violation  of  the  statute;  loan    are   not   liable   for    the    losses    in- 

and  hence  an  officer  borrowing  from  the  curred,  where  the  loan  is  made  in  good 

bank  cannot   escape  liability   on   ground  faith.    Wheeler   v.    Aiken    County    Loan, 

that  a  note  given  as   evidence   of  debt  etc.,  Bank,  75  F.  781. 

was   illegal   when   executed.    Waring   v.  Applied  in  State  v.  Duckett,  133  S.  C. 

Johnson,  152  S.  C.  317,  149  S.  E.  840.  85,   130  S.  E.  340. 

Liability  of  directors  on  loans  made  in 

§  7860.  Banking  associations  prohibited  from  loaning  on  or  purchasing 
their  own  stock. — It  shall  be  unlawful  for  any  banking  association  to  make 
any  loan  or  discount  on  its  security  of  the  shares  of  its  own  capital  stock 
or  to  be  the  purchaser  or  holder  of  any  such  shares,  unless  security  or  pur- 
chase shall  be  necessary  to  prevent  loss  upon  a  debt  previously  contracted 
upon  good  faith,  provided,  that  this  shall  not  apply  to  existing  loans,  or 
any  renewals  thereof,  secured  by  bank  stock. 
1932  Code,  §  7873;  1930  (36)  1093. 

§  7861.  Institutions  lending  money  and  receiving  deposits  publish,  reports 
of  their  conditions  and  business. — All  institutions  doing  business  in  this 
State  in  lending  money  and  receiving  deposits,  under  acts  of  incorporation 
granted  by  the  State,  are  hereby  required,  under  penalty  of  a  forfeiture  of 
their  charters,  to  publish  in  a  newspaper  in  the  city,  town  or  village  where 
they  or  any  branch  thereof  may  do  business,  when  and  as  called  for  by  the 
state  board  of  bank  control,  without  previous  notice,  a  correct  report  of 
the  condition  and  business  of  such  institution,  which  report  shall  contain  a 
statement  under  oath,  by  the  president  or  cashier  of  such  institution,  of 
the  amount  of  the  capital  stock  paid  in,  deposits,  discounts,  property  and 
liabilities  of  said  institution,  verified  by  three  of  the  directors  thereof. 

Upon  failure  of  any  institution  to  publish  the  report  required  here- 
in, the  attorney  general,  on  notice  thereof,  shall  at  once  take  the  necessary 
steps  to  vacate  the  charter  of  said  institution.  Said  section  shall  apply  to 
all  private  banking  institutions,  whether  chartered  or  not;  and  any  person, 
firm  or  copartnership  conducting  the  business  of  lending  money  and  re- 
ceiving deposits,  refusing  or  neglecting  to  publish  the  statement  herein 

IV.-S.C.-18 
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provided,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
in  any  court  of  competent  jurisdiction,  shall  be  fined  in  the  sum  of  not 
less  than  one  hundred  dollars  or  not  more  than  one  thousand  dollars,  or 
imprisoned  at  hard  labor  for  a  period  of  not  less  than  three  months  or  not 
more  than  one  year,  or  both,  in  the  discretion  of  the  court. 

1932  Code,  §§  1354,  7858;  Cr.  C.  '22,  §§  245,  3988;  Cr.  C.  '12,  §§  255,  2642;  Civ.  C. 
'02,  §  1766;  G.  S.  1352;  R.  S.  1468;  1874  (15)  526;  1904  (24)  398;  1909  (26)  90;  1933 
(36)  296;  1936  (39)  1484. 

§  7862.  Publishing  statements  by  banks. — The  statements  now  required  by 
law  to  be  published  by  the  banking  institutions  in  this  State  shall  be  pub- 
lished when  and  as  called  for,  by  the  state  board  of  bank  control,  without 
previous  notice  to  said  banking  institutions,  and  such  statements  shall  be 
called  for  by  said  board  at  least  four  times  each  year,  and  published  in 
some  newspaper  in  the  county  wherein  such  banking  institution  is  located: 
provided,  that  in  counties  in  which  no  newspaper  is  published  the  said 
statements  shall  be  published  in  some  newspaper  having  general  circula- 
tion within  the  county  in  which  the  bank  is  located,  and  all  of  said  state- 
ments shall  be  promptly  published  by  any  newspaper  to  which  it  is  de- 
livered and  in  the  next  succeeding  issue  after  the  delivery  of  the  said 
statement,  and  should  said  bank  statement  not  be  promptly  published  in 
the  next  succeeding  issue  after  the  delivery  of  the  said  notice,  no  charge 
shall  be  made  for  the  publication  thereof:  provided,  that  a  written  copy  of 
the  advertisement  shall  be  in  the  hands  of  the  printer  at  least  twenty-four 
hours  before  publication  of  paper.  These  statements  shall  be  sent  to  the 
state  board  of  bank  control  within  ten  days  from  the  date  they  are  re- 
ceived, and  shall  be  in  such  form  as  may  be  required  by  said  office.  Any 
bank  which  fails  to  make  report  within  the  time  given,  without  excuse  to 
the  said  board,  shall  be  subject  to  a  fine  of  ten  dollars  per  day  for  each 
day's  delay,  collectible  by  said  board  in  any  court  of  competent  jurisdiction. 
1932  Code,  §  7860;  Civ.  C.  '22,  §  3990;  Civ.  C.  '12,  §§  2651,  2652;  1909  (26)  91;  1913 
(28)  65;  1919  (31)  48;  1933  (38)  296;  1936  (39)  1484. 

§  7863.  Statements  from  branch  banks  required. — All  banks  or  institutions 
engaged  in  the  banking  business  in  this  State  that  maintain  or  operate  a 
branch  bank  or  an  office  for  business  other  than  its  regular  or  home  office 
shall  cause  to  be  published  statements  of  the  assets  and  liabilities  of  such 
branch  bank  or  office  in  the  county  wherein  such  branch  bank  or  office  is 
located  the  same  as  other  banks  or  banking  institutions:  provided,  however, 
that  it  shall  be  a  sufficient  compliance  with  the  provisions  of  this  section 
for  any  bank  or  institution  engaged  in  the  banking  business  in  this  State, 
which  has  a  capital  of  a  million  dollars  or  more,  and  which  owns  and 
operates  more  than  ten  (10)  branches  in  the  State,  to  publish  a  consolidated 
statement  in  each  county  that  has  a  branch  office  or  offices,  of  its  assets 
and  liabilities  as  required  by  section  7861:  provided,  further,  that  this  pro- 
vision shall  apply  only  with  the  written  approval  of  the  respective  local 
boards  of  directors,  or  advisory  boards  of  the  branch  offices  hereby  af- 
fected. 

1932  Code,  §  7859;  Civ.  C.  '22,  §  3989;  1914  (28)  587;  1931  (37)  289. 

§  7865.     Provisions  not  to  apply  to  national  banks. — Nothing  contained  in 
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sections  3222-2,  3222-3,  7838,  7839,  7840,  7841,  7842,  7843,  7844,  7845,  7850, 
7853,  7855,  7857,  7858,  7861,  7862,  7863,  7865  and  7868  shall  apply  to  any 
national  bank. 
1932  Code,  §  7861;  Civ.  C.  '22,  §  3991;  Civ.  C.  '12,  §  2653;  1906  (25)  103;  1911  (27)  4. 

§  7866.  Procedure  for  national  bank  to  become  state  bank — fees — vesting 
of  property  rights — obligations  and  liabilities. — Any  banking  corporation 
organized  under  the  laws  of  the  United  States  and  doing  business  in  this 
State  may  become  an  incorporated  bank  of  this  State  with  all  the  powers 
and  subject  to  all  the  obligations  and  duties  of  banks  incorporated  under 
the  laws  of  this  State,  provided  such  banking  corporation  has  authority  by 
virtue  of  the  laws  of  the  United  States  to  dissolve  its  organization  as  a 
national  banking  corporation.  A  national  banking  corporation  desiring  to 
become  such  incorporated  bank  under  the  laws  of  this  State  shall  proceed 
in  the  following  manner:  (1)  it  shall  take  such  action  in  the  manner  pre- 
scribed or  authorized  under  the  laws  of  the  United  States  as  shall  make  its 
dissolution  as  a  national  banking  corporation  effective  at  a  future  date 
certain.  (2)  A  majority  of  its  directors  shall  thereafter  and  before  the  time 
when  its  dissolution  becomes  effective  execute  under  their  hands  and  seals 
in  duplicate,  upon  the  authority  of  a  resolution  adopted  by  the  owners  of 
at  least  two-thirds  of  its  capital  stock,  at  a  meeting  held  after  ten  days' 
notice  thereof  given  to  each  stockholder  by  registered  mail, — a  certificate 
setting  forth  the  following  facts:  (a)  its  name  and  place  of  business  as  a 
national  banking  association  and  the  name  that  it  proposes  to  use  as  its 
corporate  name  after  becoming  a  banking  corporation  under  the  laws  of 
this  State,  (b)  The  amount  of  its  capital  stock  and  the  number  of  shares  into 
which  it  is  divided  and  the  par  value  of  each,  (c)  The  names  of  its  directors 
and  of  its  officers  at  the  date  of  its  dissolution  as  a  national  bank  and  who 
will  constitute  its  directors  and  officers  as  a  state  bank,  (d)  The  date  upon 
which  its  dissolutior  as  a  national  banking  association  shall  become  ef- 
fective and  upon  which  date  it  shall  commence  business  as  a  bank  under 
the  laws  of  this  State. 

(3)  Said  certificate  in  duplicate  shall  be  thereupon  lodged  with  the  sec- 
retary of  state,  who  shall  endorse  on  said  certificate  in  duplicate  the  date 
of  the  filing  of  the  same  in  his  office,  one  duplicate  of  which  certificate 
shall  be  filed  in  the  office  of  the  secretary  of  state,  and  the  other  so  en- 
dorsed shall  be  issued  to  said  banks  and  be  recorded  in  the  office  of  the 
register  mesne  conveyances  in  the  county  in  which  the  principal  place  of 
business  of  said  bank  is  located.  (4)  Upon  the  issuance  of  such  certificate  by 
the  secretary  of  state  and  the  payment  to  him  of  the  same  fees  as  would  be 
payable  for  the  incorporation  of  a  bank  under  the  laws  of  this  State  with 
a  similar  capital  stock,  the  corporate  existence  of  such  bank  as  a  state 
bank  shall  begin  as  soon  as  its  dissolution  as  a  national  banking  corpora- 
tion becomes  effective.  (5)  At  the  time  when  the  corporate  existence  of  said 
state  bank  begins,  all  the  property  of  the  said  national  banking  corpora- 
tion, including  all  its  right,  title  and  interest  in  and  to  all  property  of  what- 
soever kind,  whether  real,  personal  or  mixed,  and  things  in  action,  and 
every  right,  privilege,  interest  and  asset  of  any  conceivable  value  or  benefit 
then  existing,  belonging  or  appertaining  to  it  or  which  would  inure  to  it, 
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shall  immediately  by  act  of  law  and  without  any  conveyance  or  transfer, 
and  without  any  further  act  or  deed,  be  vested  in  and  become  the  property 
of  such  state  bank,  which  shall  have,  hold  and  enjoy  the  same  in  its  own 
right  as  fully  and  to  the  same  extent  as  the  same  was  possessed,  held  and 
enjoyed  by  said  national  banking  corporation;  and  such  state  bank  shall 
be  deemed  to  be  a  continuation  of  the  entity  and  of  the  identity  of  said 
national  banking  corporation  operating  under  and  pursuant  to  the  laws 
of  this  State,  and  all  the  rights,  obligations  and  relations  of  said  national 
banking  corporation  to  or  in  respect  to  any  person,  estate,  creditor,  de- 
positor, trustee  or  beneficiary  of  any  trust,  and  in  or  in  respect  to  any 
executorship  or  trusteeship,  or  other  trust  or  fiduciary  function,  shall  re- 
main unimpaired,  and  such  state  bank,  as  of  said  beginning  of  its  corporate 
existence,  shall  by  operation  of  this  section  succeed  to  all  such  rights,  ob- 
ligations, relations  and  trusts,  and  the  duties  and  liabilities  connected  there- 
with, and  shall  execute  and  perform  each  and  every  such  trust  or  relation 
in  the  same  manner  as  if  such  state  bank  had  itself  assumed  the  trust 
or  relation,  including  the  obligations  and  liabilities  connected  therewith. 
If  said  national  banking  corporation  is  acting  as  administrator  co-admin- 
istrator, executor,  co-executor,  or  co-trustee,  of  or  in  respect  to  any  estate 
or  trust  being  administered  under  the  laws  of  this  State,  such  relation,  as 
well  as  any  other  similar  fiduciary  relations,  and  all  rights,  privileges, 
duties  and  obligations  connected  therewith  shall  remain  unimpaired,  and 
shall  continue  into  and  in  said  state  bank,  from  and  as  of  the  said  beginning 
of  its  corporate  existence,  irrespective  of  the  date  when  such  relation  may 
have  been  created  or  established  and  irrespective  of  the  date  of  any  trust 
agreement  relating  thereto  or  the  date  of  the  death  of  any  testator  or  de- 
cedent whose  estate  is  being  so  administered.  Neither  the  act  of  said  nation- 
al banking  corporation,  under  subsection  1,  in  fixing  the  date  of  or  provid- 
ing for  its  liquidation  or  dissolution,  nor  its  liquidation  or  dissolution  under 
the  national  banking  laws,  nor  any  other  thing  done  in  connection  with  the 
change  from  a  national  to  a  state  bank  shall,  in  respect  to  any  such  execu- 
torship, trusteeship,  or  similar  fiduciary  relation,  be  deemed  to  be  or  to 
effect,  under  the  laws  of  this  State,  a  renunciation  or  revocation  of  any 
letters  of  administration  or  letters  testamentary  to  such  relation,  nor  a 
removal  or  resignation  from  any  such  executorship  or  trusteeship,  nor 
shall  the  same  be  deemed  to  be  of  the  same  effect  as  if  the  executor  or 
trustee  had  died  or  otherwise  become  incompetent  to  act.  (6)  The  directors 
and  officers  of  said  national  banking  corporation  in  office  at  the  time  of  its 
dissolution  shall  be  the  directors  and  officers  of  the  bank  created  in  pur- 
suance hereof  until  the  first  annual  election  of  directors  and  officers  there- 
after, and  shall  have  power  to  take  all  necessary  measures  to  perfect  its 
organization  and  to  adopt  such  by-laws  and  regulations  concerning  its 
business  and  management  as  may  be  proper  and  not  inconsistent  with  law. 
1932  Code,  §  7834;  1926  (34)  945. 

Investment  of  trust  funds. — A  national  made  only  by  the  provision  of  the  instru- 

bank    which    is    trustee    of   a    trust    and  ment  creating  the  trust   or  by   order  of 

changes  its  entity  under  this  section  to  a  court.  Bass  et  al.  v.  Adams  et  al.,  163  S. 

state  bank  may  continue  to  administer  C.  381,  161  S.  E.  697. 

the  trust,   but   it  cannot   change   the   in-  A   state  bank   upon   conversion   into   a 

vestment  of  the  trust  funds;  as  change  of  national  bank  continued  to  have  the  fi- 

the   investment   of   a   trust   fund   can   be  duciary   powers  it  had   as  a  state   bank 
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although   neither  state  nor  federal  sta-      &   Southern  National  Bank  of  S.   C.   v. 
tutes  expressly  provided  for  the  contin-      Conner,  195  S.  C.  203,  11  S.  E.  (2d)  271. 
uance  upon  such  a  conversion.  Citizens' 

§  7867.  Consolidation  of  state  bank  and  trust  companies  with  national 
banking  associations  and  other  bank  and  trust  companies. — Any  bank  or 
trust  company  incorporated  under  the  laws  of  South  Carolina  may  be 
merged  or  consolidated  with  any  national  banking  association,  or  associa- 
tions, under  the  charter  of  such  national  banking  associations  or  under  a 
new  charter  issued  as  may  be  lawfully  agreed  upon;  also  any  bank  or 
trust  company  incorporated  under  the  laws  of  South  Carolina  may  be 
merged  with  or  consolidated  with  any  other  bank  or  trust  company  orga- 
nized under  the  laws  of  South  Carolina:  provided,  that  the  laws  of  South 
Carolina  governing  the  consolidation  of  state  banks  and  trust  companies 
shall  first  be  complied  with  as  to  the  consolidation  of  such  bank  or  trust 
company.  When  such  consolidation  shall  have  been  effected  and  approved 
as  provided  by  law,  all  the  rights,  franchises  and  interests  of  such  bank 
or  trust  company  so  consolidated  with  the  national  banking  association  or 
national  banking  associations  or  state  bank  or  trust  company,  in  and  to 
every  species  of  property,  real,  personal,  and  mixed,  and  choses  in  action 
thereto  belonging,  shall  be  deemed  to  be  transferred  to  and  vested  in  such 
national  banking  association,  or  in  such  State  bank  or  trust  company  into 
which  it  is  consolidated,  without  any  deed  or  any  other  transfer,  and  the 
said  consolidated  national  banking  association  or  consolidated  state  bank 
or  trust  companj'  shall  hold  and  enjoy  the  same  and  all  rights  of  property, 
franchises,  and  interests,  or  in  any  other  fiduciary  capacity  in  the  same 
manner,  and  to  the  same  extent,  as  was  held  and  enjoyed  by  such  bank 
or  trust  company  so  consolidated.  In  case  of  such  consolidation  the  rights 
of  creditors  of  such  bank  or  trust  company  shall  be  preserved  unimpaired, 
and  all  lawful  debts  and  liabilities  of  such  bank  or  trust  company  shall 
be  deemed  to  have  been  assumed  by  such  consolidated  national  banking 
association  and  such  consolidated  state  bank  or  trust  company. 
1932  Code,  §  7876;  1930  (36)  1345. 

Where  neither  state  nor  federal  statute  tional   bank   into   a   state   bank,    held   to 

expressly  provided  as  to  continuance  of  establish    the    legislative    policy    of    the 

fiduciary   powers   of   a   state   bank   upon  continuance    of    fiduciary    powers    upon 

conversion  into  a  national  bank,  statutes  the  conversion  of  a  state  bank  into  a  na- 

providing  for  the  continuance  of  fiduci-  tional   bank.   Citizens'   &   Southern  Nat. 

ary  powers  in  cases  of  consolidation  of  Bank  of  S.  C.  v.  Conner,  195  S.  C.  203, 

corporations,  merger  of  a  state  bank  with  11   S.  E.   (2d)  271. 
a  national  bank,  and  conversion  of  a  na- 

§  7868.  Branch  bank  identify  itself. — All  branch  banks  shall  indicate  on 
their  stationery,  checks,  drafts,  notes,  signs,  advertisements  and  publica- 
tions that  they  are  a  branch  bank,  together  with  the  name  and  place  of 
business  of  the  parent  bank. 

1932  Code.  §  7851;  Civ.  C.  '22,  §  3984;  Civ.  C.  '12,  §  2647;  1911  (27)  4;  1920  (31)  739; 
1923  (33)  191;  1933  (38)  296;  1936  (39)  1484. 

§  7869.  Directors  of  state  banking  associations  to  review  reports  of  ex- 
aminations.— (1)  Upon  the  examination  of  any  state  banking  associations 
the  state  board  of  bank  control  shall,  as  soon  as  he  can  conveniently  do  so, 
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forward  a  copy  of  the  report  of  its  examination  to  the  cashier  of  the  bank 
who  shall  within  thirty  days  of  receipt  of  said  report  call  a  meeting  of  the 
directors  of  the  bank  for  the  purpose  of  reviewing  the  report  of  the  state 
board  of  bank  control  and  for  taking  such  action  as  is  necessary;  and  in 
forwarding  such  report  to  the  cashier  the  state  board  of  bank  control  shall 
use  the  form  of  notice  contained  in  subsection  2,  and  in  certifying  to  the 
state  board  of  bank  control  that  such  reports  have  been  reviewed  by  the 
directors,  the  president  or  cashier  shall  use  the  form  contained  in  subsec- 
tion 3,  and  all  directors  who  were  present  at  the  meeting  shall  sign  the 
form  contained  in  subsection  3  certifying  that  they  have  received  the  re- 
port of  the  board. 

(2)  To  the  cashier:  In  accordance  with  the  law,  I  inclose  copy  of  the  re- 
port of  examination  of  your  bank  made  ,  19 , 

by  the  state  board  of  bank  control, ,  with  the 

request  that  it  be  considered  at  a  meeting  of  your  directors  to  be  held  with- 
in thirty  (30)  days  from  this  date,  and  a  record  of  the  action  taken  thereon 
entered  upon  the  minutes.  Please  also  fill  out  and  return  the  form  attached. 

State  Board  of  Bank  Control. 

(3)  To  the  State  Board  of  Bank  Control: 

The  report  of  the  recent  examination  of  this  bank  has  been  received;  was 

submitted  to  the  directors  at  a  board  meeting  held  , 

was  duly  considered,  and  a  record  of  the  action  taken  made  upon  the 
minutes. 


(President  or  Cashier) 


Name  and  location  of  bank. 

We,  the  undersigned  directors  of _ bank, 

have  reviewed  the  report  of  the  state  board  of  bank  control  under  date 
of 

1932  Code,  §  7877;  1929  (36)  127;  1933  (38)  296;  1936  (39)  1484. 

§  7870.     Appointment  of  debtor  of  bank  as  receiver,  etc. — No  person,  shall 
be  appointed  to  act  as  receiver  or  liquidating  agent  of  any  bank  who  is  in- 
debted to  such  bank,  unless  the  judge  shall,  in  the  same  order,  provide  a 
condition  precedent  for  the  security  and  payment  of  such  debt. 
1932  Code,  §  7856;  1928  (35)  1236. 

§  7871.  Liquidation  and  disposition  of  certain  closed  banks. — When  in 
the  liquidation  of  a  closed  bank  the  assets  of  such  bank  have  been  fully 
converted  into  cash,  the  receiver  may  petition  the  circuit  court  for  the 
judicial  circuit  in  which  the  bank  is  located,  or  the  circuit  court  which  ap- 
pointed a  receiver  of  the  bank,  for  an  order  to  finally  liquidate  and  wind 
up  its  affairs.  Upon  such  order  being  obtained,  the  following  procedure 
shall  be  followed: 

(1)  The  receiver  shall  publish,  or  cause  to  be  published,  in  a  newspaper 
of  general  circulation  in  the  county  or  counties  in  which  the  bank  is  located, 
a  notice  to  all  creditors  and  depositors  fixing  a  date  not  less  than  thirty  days 
from  the  date  of  first  insertion  as  the  final  date  for  the  filing  of  claims, 
the  publication  to  be  made  once  a  week  for  four  successive  weeks. 
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(2)  The  receiver  shall  make,  or  cause  to  be  made,  a  notice,  either  on  a 
postcard  with  a  return  postcard  or  a  letter  with  a  reutrn  self-addressed 
postcard,  notifying  all  depositors  and  claimants  against  the  bank  at  their 
last  known  address  according  to  the  records  of  receiver,  that  the  final 
dividend  or  paj'ment  will  be  made  on  a  date  thirty  days  from  the  date 
fixed  as  the  final  date  for  the  filing  of  claims. 

(3)  The  receiver,  shall  prior  to  the  date  fixed  for  the  payment  of  the  final 
dividend  compile  a  list  of  all  depositors  and  claimants  with  the  addresses 
as  known  to  him,  or  those  who  have  returned  postcards  with  their  present 
address  on  it,  and  this  list  shall  be  the  total  entire  list  of  those  who  are  en- 
titled to  share  in  the  final  dividend  or  payment,  and  all  depositors  and 
claimants  who  do  not  notify  the  state  bank  examiner,  or  whose  where- 
abouts he  does  not  know,  shall  be  excluded  from  the  list  of  those  to  re- 
ceive the  final  dividend.  The  amount  remaining  to  be  paid  to  depositors 
and  creditors  of  the  bank  shall  be  pro-rated  among  those  depositors  and 
creditors  who  appear  on  the  final  list  in  proportion  to  the  respective 
amounts  of  their  claims.  No  claim  shall  be  allowed  against  a  bank  in 
liquidation  except  for  moneys  paid  or  services  rendered  and  no  penalty 
for  usury  or  for  any  other  reason  shall  be  paid  out  the  funds  of  the  bank 
during  the  process  of  liquidation.  The  court  shall  have  the  power  in  making 
an  order  for  the  final  liquidation  to  make  suitable  provisions  for  the  neces- 
sary and  proper  expenses  incident  to  the  final  liquidation,  to  be  deducted 
before  making  the  final  distribution  among  the  depositors  and  the  creditors. 
If  at  the  time  of  final  liquidation  any  depositor  cannot  be  located  and  the 
check  which  is  mailed  to  him  is  returned  to  receiver  or  if  any  depositor  or 
creditor  shall  leave  no  address  but  shall  request  that  the  final  payment  be 
held  by  the  receiver  at  the  office  where  the  liquidation  takes  place  and 
does  not  call  for  the  same  within  thirty  (30)  days  from  the  time  of  final 
liquidation,  these  amounts  shall  be  at  once  turned  over  to  the  county  treas- 
urer of  the  county  in  which  the  bank  is  located,  and  shall  be  held  by  him 
for  a  period  of  one  (1)  year  from  the  date  of  final  payment  to  depositors 
and  creditors,  and  if  not  called  for  before  the  end  of  the  year,  they  shall  be- 
come the  property  of  the  county  and  shall  become  a  part  of  the  funds  of  the 
county  and  shall  be  used  for  ordinary  county  purposes.  The  advertisement 
and  notice  by  mailing  to  creditors  and  depositors  required  by  this  section 
shall  not  be  necessary  to  bar  their  claims  against  banks  now  in  liquidation, 
where  notices  requiring  the  filing  of  claims  have  heretofore  been  published 
or  mailed  pursuant  to  an  order  of  court. 

1932  Code,  §  7854;  1930  (36)  1101;  1933  (38)  296;1936  (39)   1484. 

Office  of  state  bank  examiner  abolished  by  Act  235  of  1933. 

§  7872.     Receivers  and  liquidating  agents. 

(1)  File  report  every  six  months. — The  receiver  or  liquidating  agent 
appointed  under  the  provisions  of  §  7855,  1932  code,  shall  within  six  (6) 
months  after  his  appointment  file  with  the  clerk  of  court  of  the  county  in 
which  such  bank  is  located  a  list  of  receipts  for  that  period  showing  the 
sources  from  which  said  receipts  have  been  derived,  and  shall  at  the  same 
time  file  a  list  of  the  expenditures  for  the  same  period,  itemized  so  as  to 
show  the  nature  of  such  expenditures  and  the  balance  of  cash  on  hand 
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and  he  is  hereby  required  to  file  such  a  statement  every  six  (6)  months 
thereafter  during  the  term  of  his  administration,  same  to  be  filed  with  the 
said  clerk  of  court.  This  requirement  of  filing  shall  apply  to  receivers  now 
serving  for  any  bank  now  in  process  of  liquidation. 

(2)  Compensation. — All  receivers  appointed  under  the  provisions  of  sec- 
tion §  7855,  1932  code,  shall  receive  in  full  for  their  services  in  the  liquida- 
tion of  the  affairs  of  this  bank  the  following  remuneration:  two  (2)  per 
cent,  on  all  moneys  received  and  a  like  amount  on  all  moneys  paid  out  by 
them  on  all  sums  up  to  fifty  thousand  ($50,000.00)  dollars;  two  and  one- 
half  (2) '2)  per  cent,  on  all  sums  received  and  paid  out  above  fifty  thousand 
($50,000.00)  dollars. 

(3)  Compensation  of  attorneys. — The  compensation  for  any  attorney,  or 
attorneys,  employed  by  the  receiver  shall  be  fixed  by  the  court  upon  notice 
to  the  creditors  and  depositors  of  a  hearing  for  that  purpose,  which  notice 
shall  be  given  by  the  receiver  under  the  directions  of  the  court,  and  in 
fixing  the  compensation  for  said  attorney  or  attorneys,  consideration  shall 
be  given  to  the  character  of  the  service  rendered  and  to  the  actual  benefit 
accruing  to  the  creditors  by  reason  of  the  advice  and  service  of  the  at- 
torney, or  attorneys.  The  attorney,  or  attorneys,  for  the  receiver  shall  also 
receive  the  usual  fees  fixed  by  the  court  in  cases  of  mortgages  foreclosed 
and  notes  collected  by  suit.  In  cases  where  the  attorneys  for  the  receiver 
realize  on  securities  without  suit,  but  where  the  receiver  has  found  it 
necessary  to  place  such  items  in  his  hands  for  collection  he  shall  be  paid 
for  such  services  not  in  excess  of  five  (5)  per  cent,  on  all  such  sums  actu- 
ally collected  by  him. 

(4)  Audits. — Within  three  (3)  months  after  his  appointment  it  shall  be  the 
duty  of  the  receiver,  and  he  is  hereby  authorized  and  empowered,  to  have 
such  bank  audited  by  such  auditor,  or  auditors,  as  he  may  designate,  and  to 
pay  the  expenses  therefrom  from  the  general  funds  in  his  hands  as  receiver. 
The  compensation  to  be  paid  such  auditors  shall  be  fixed  by  the  receiver 
with  the  approval  of  the  court. 

(5)  Bond. — The  receiver  shall  give  bond  in  such  amount  with  such  surety 

or  sureties  as  shall  be  approved  by  the  court,  the  amount  thereof  to  be  at 

least  equal  to  the  amount,  as  in  the  opinion  of  the  court,  he  shall  have  in 

hand  at  any  one  time. 

1932  Code,  §  7855;  1929  (36)  199;  1930  (36)  1235;  1931  (37)  291;  1933  (38)  296;  1935 
(39)  46;  1936  (39)  1484. 

■§  7873.  Receivers  may  pledge  or  sell  securities,  etc.,  to  borrow  to  pay 
dividends  or  debts. — Authority  and  power  are  hereby  granted  to  any  re- 
ceiver of  any  closed  banking  institution  or  banking  corporation,  in  this 
State  heretofore  appointed  and  now  engaged  in  the  performance  of  the 
duties  of  his  office,  and  to  any  which  may  be  hereafter  appointed,  to  bor- 
row from  the  Reconstruction  Finance  Corporation,  authorized  and  func- 
tioning pursuant  to  the  acts  of  the  Congress  of  the  United  States  of  Ameri- 
ca, or  other  party,  money  to  be  used  in  the  payment  of  dividends  to  de- 
positors, creditors,  or  claims  of  secured  creditors  where  the  security  is 
deemed  by  any  such  receiver  to  be  of  a  value  in  excess  of  the  debt,  and  to 
pledge,  and/or  sell,  to  the  said  reconstruction  finance  corporation,  or  other 
party  any  assets  or  securities  belonging  to  any  such  banking  institution 


Page  553  Banks   and  Banking  §  7874 

or  banking  corporation;  and  any  such  receiver  is  authorized  and  empow- 
ered to  make  assignments  of  such  assets  or  securities  to  the  said  reconstruc- 
tion finance  corporation  in  such  manner  or  form  as  may  be  approved  by 
the  said  corporation,  or  to  such  other  party,  and  all  such  acts  of  his  are 
declared  to  be  legal,  valid,  binding  and  effective  to  transfer  and  vest  in  the 
said  reconstruction  finance  corporation,  its  successors  or  assigns,  or  other 
party,  as  in  the  case  may  be,  ownership  and  title  to  the  said  assets  and 
securities  according  to  the  terms  of  transfer  or  assignment. 
1932  (37)  1332. 

§  7874.     Reorganization  of  banks  adjudged  insolvent. 

(1)  Depositors  and  creditors  to  recommend  and  court  to  approve — pro- 
cedure.— When  any  banking  institution  organized  and  operating  under  the 
laws  of  this  State  has  been  duly  adjudged  insolvent  in  an  action  or  special 
proceeding  duly  instituted  in  the  court  of  common  pleas  of  this  State,  it 
shall  be  lawful  for  the  court  in  such  action  to  approve  a  plan  of  reorganiza- 
tion for  the  reopening  of  any  such  bank  or  banking  institution,  provided 
the  following  procedure  and  requirements  are  complied  with.  All  deposit- 
ors, creditors,  and  stockholders,  for  the  purpose  of  determining  upon  any 
plan  of  reorganization  for  the  reopening  of  any  such  bank  under  the  terms 
of  this  section  shall  be  deemed  parties  to  the  action,  or  proceeding  in  which 
the  adjudication  of  insolvency  is  made,  provided  that  the  notice  herein- 
after referred  to  be  duly  served.  In  the  event  as  many  as  five  (5%)  per 
cent,  in  number  and  amount  of  depositors  and  stockholders  file  a  petition, 
duly  verified,  with  the  resident  or  presiding  judge  of  the  circuit  in  which 
such  bank  is  situate,  setting  forth  that,  in  their  opinion,  it  would  be  to  the 
advantage  of  the  depositors  and  unsecured  creditors  to  reorganize  and  re- 
open such  bank  for  business;  under  such  reorganization  plan  the  depositors 
and  unsecured  creditors  would  receive  a  larger  percentage  of  their  claims 
than  would  be  paid  under  a  liquidation  in  court  and  that  it  is  feasible  to  re- 
open the  bank  on  such  plan;  and  should  the  said  representations  appear 
to  the  satisfaction  of  the  said  judge  to  be  true,  it  shall  be  the  duty  of  the 
court  to  fix  by  order  a  time  and  place  for  the  holding  of  a  meeting  of  de- 
positors, creditors  and  stockholders  of  such  institution  for  the  purpose  of 
considering  and  determining  upon  a  plan  for  the  reorganization  and  re- 
opening of  such  institution.  A  notice  of  the  time,  place  and  purpose  of  such 
meeting  shall  be  given  by  mail  to  each  depositor,  creditor  and  stockholder 
at  his  address  as  the  same  appears  upon  the  books  and  records  of  said  in- 
stitution, unless  it  be  known  to  be  otherwise,  then  at  such  last  known  ad- 
dress, at  least  ten  days  prior  to  the  time  of  such  meeting.  The  court  in 
such  order  shall  direct  the  manner  of  giving  such  notice  and  make  such 
other  provisions  for  the  holding  and  conduct  of  such  meeting,  not  incon- 
sistent herewith,  as  will  enable  the  parties  to  be  fully  heard  and  register 
their  views  on  any  plan  of  reorganization.  Before  any  such  meeting  shall 
be  authorized  to  determine  upon  any  plan  of  reorganization  it  must  ap- 
pear that  not  less  than  fifty  (509'o)  per  cent,  of  depositors,  unsecured  cred- 
itors and  stockholders  are  present  or  duly  represented.  In  the  event  that 
two-thirds  (2  '3)  in  number  and  amount,  of  all  depositors,  unsecured  cred- 
itors and  stockholders  present  at  such  meeting  agree  upon  a  plan  of  re- 
organization by  resolution  duly  adopted  and  recommend  the  same  to  the 
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resident  or  presiding  judge  of  such  circuit,  then  it  shall  be  lawful  and 
proper  for  the  court,  if  it  appear  to  its  satisfaction  that  such  plan  will  be 
to  the  best  interest  of  all  parties,  by  proper  judgment  order  to  approve 
such  plan,  order  the  reorganization  and  reopening  of  such  institution.  All 
such  party-depositors,  creditors  and  stockholders  shall  be  bound  by  such 
judgment  order  and  no  appeal  shall  be  allowed  or  taken  therefrom.  In  any 
such  reorganization  plan  it  shall  be  lawful  to  authorize  the  reduction  of 
depositors  and  unsecured  creditors'  claims  and  or  to  postpone  the  pay- 
ment thereof  and/or  provide  for  such  payment  in  installments  as  will  ap- 
pear to  be  to  the  best  interest  of  the  parties  interested.  In  any  such  plan 
all  claims  or  demands  of  the  same  class  shall  be  treated  alike. 

(2)  Same — effect  of  agreements  signed  by  executors,  trustees,  et  al. — It 
shall  be  lawful  for  any  bank,  now  or  hereafter  placed  in  the  hands  of  the 
state  banking  department  and  other  than  any  banking  institution  that 
has  been  duly  adjudged  insolvent  in  an  action  or  special  proceeding  duly 
instituted  in  the  court  of  common  pleas,  as  outlined  in  subsection  1  here- 
of, upon  the  consent  of  two-thirds  of  the  depositors  in  number  and 
amount,  holding  deposits  in  excess  of  ten  dollars  ($10.00)  in  the  said  bank, 
who  shall  agree  in  writing  to  an  extension  of  payment  of  unsecured  cred- 
itors of  said  bank,  said  writing  to  specify  terms,  and  amount  to  be  paid 
from  time  to  time  for  a  period  not  exceeding  five  years,  for  the  officers  to 
reopen  the  said  bank,  and  to  operate  the  same  as  a  going  banking  institu- 
tion; and  all  such  agreements  when  signed  by  executors,  trustees,  ad- 
ministrators, or  committees  for  persons  non  compos  mentis  shall  be  law- 
ful, and  binding  upon  the  wards  of  such,  and  shall  be  binding  upon  all 
depositors. 
1932  (37)  1183. 

§  7874-1.     Violation  of  laws  governing  banking  companies  by  directors  or 

officers.— If  any  director  or  other  officer  of  any  bank  incorporated  under 
the  statutes  of  the  State  providing  for  "banking  companies"  shall  be  con- 
victed upon  indictment  of  directly  or  indirectly  borrowing  therefrom,  ex- 
cept on  good  security,  approved  in  writing  by  two-thirds  of  the  whole  board 
of  directors  of  such  bank,  or  shall  become  an  endorser  or  surety  upon  any 
loan  or  credit  made  or  extended  to  any  other  director  or  officer  of  such 
bank,  or  shall  borrow  from  such  bank,  or  lend  to  any  of  its  directors  or  any 
firm  of  which  such  director  is  a  member,  or  any  company  or  corporation 
of  which  such  director  is  an  officer,  an  amount  or  amounts  exceeding  at 
any  one  time  one-tenth  part  of  the  capital  stock  of  such  bank  actually  paid 
in,  in  violation  of  sections  7857  and  7858,  he  shall  be  punished  by  fine  or 
imprisonment,  or  by  both  fine  and  imprisonment,  at  the  discretion  of  the 

court. 
1932  Code,  §  1361;  Cr.  C.  '22,  §  258;  Cr.  C.  '12,  §  296;  Cr.  C.  '02,  §  218;  1897  (21)  463. 

This   section  does  not  impose   civil   li-  were    loans    consciously    and    knowingly 

ability  on  officers  who  lend  the  money,  obtained.   State  v.  Jones,   164   S.   C.   375, 

Wheeler    v.    Aiken    County    Loan,    etc.,  162  S.  E.  466. 

Bank,   75  F.   781.  See  generally.  State  v.  Harvey,   128  S. 

To  convict  bank  director  of  unlawfully  C.  494,   122  S.   E.   860;   State  v.   Duckett, 

borrowing   money    from    bank   by    over-  133  S.  C.  85,  130  S.  E.  340. 
drafts,  state  must  prove  that  overdrafts 

§  7874-3.     Making  or  circulating  false  statement   concerning  solvency  of 
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bank. — Any  person  who  shall  falsely  and  wilfully  and  with  intent  to  injure, 
circulate  any  report,  or  make  any  false  oral  statement  as  to  the  assets  or 
liabilities  of  any  bank  in  South  Carolina,  or  to  its  solvency  or  ability  to 
meet  its  obligations,  or  as  to  its  soundness;  or  who  shall  make  any  other 
false  oral  statement,  calculated  to  affect  the  credit  or  standing  of  said 
bank,  or  to  cast  suspicion  upon  its  solvency,  soundness  or  ability  to  meet 
its  deposits  or  other  obligations  in  due  course,  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  fined  not  less  than  one 
hundred  ($100.00)  dollars,  nor  more  than  five  hundred  ($500.00)  dollars,  or 
be  imprisoned  for  not  more  than  one  year,  or  both,  in  the  discretion  of  the 
court. 
1932  Code,  §  1230;  1922  (32)  773. 

§  7874-4.  Penalties  obstruct  chief  bank  examiner  or  any  of  his  assistants  or 
agents. — Any  person  who  obstructs  or  interferes  with  the  chief  bank  ex- 
aminer or  any  of  his  assistants  or  agents  in  any  way  in  performance  of  his 
duties,  shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  subject  to  imprisonment  for  not  more  than  one  year,  or  a  fine  of 
not  more  than  one  thousand  dollars,  or  both,  in  the  discretion  of  the  court. 
1941  (42)  46. 


ARTICLE  1-A 

Cash  Depositories 

7875.  Cash  depositories.  7875-5.  Cash  checks — rejects  deposits — 
7875-1.  Organization — capital    stock — use  open   and   close   accounts — loans, 

of,   for  expense.  7875-6.  Examinations — publish    report. 

7875-2.  Powers.  7875-7.  Deposit   of   funds. 

7875-3.  Deposits.  7875-8.  Tax  on. 

7875-4.  Monthly  service  charge.  7875-9.  Dividends. 

§  7875.  Authorized — number  limited. — Cash  depositories  to  be  organized, 
incorporated  and  operated  in  the  manner  hereinafter  provided,  shall  be 
authorized  to  operate  in  the  State  of  South  Carolina:  provided,  that  not 
more  than  one  such  depository  may  be  organized  in  any  town,  city  or  com- 
munity. 
1932    (37)    1359. 

§  7875-1.  Organization — capital  stock — use  of,  for  expense. — Cash  deposi- 
tories herein  provided  for  shall  be  incorporated  and  organized  under  the 
general  corporation  law  of  the  State  of  South  Carolina,  each  depository 
to  have  a  minimum  capital  stock  of  twenty-five  hundred  ($2500.00)  dollars, 
to  be  paid  in  full  in  cash,  at  the  time  of  the  application  for  charter,  and 
no  notes  of  stockholders,  notes  and  mortgages  of  real,  personal  or  mixed 
property  shall  be  considered  and  accepted  as  cash  in  payment  for  any 
shares  of  stock  of  any  cash  depositories  to  be  organized  hereunder; 
provided,  that  fifty  per  cent  of  any  amount  of  capital  in  excess  of  twenty- 
five  hundred  ($2500.00)  dollars  may  be  used  for  organization  and  operating 
expense. 

1932  (37)  1359;  1933  (38)  152. 
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§  7875-2.  Powers. — Such  cash  depositories  may  receive  and  pay  out  the 
lawful  currency  of  the  United  States,  deal  in  exchange  gold  and  silver  coin 
and  bullion,  may  receive  on  deposit  monies  on  such  terms  as  may  be  agreed 
on  with  the  depositors,  and  issue  certificates  therefor,  negotiable  and  as- 
signable in  such  way  as  may  be  inserted  in  the  same  and  shall  do  generally 
the  business  of  banking,  except  the  investment  of  the  deposits,  which  shall 
not  be  loaned  by  the  cash  depositories  except  in  the  manner  provided  in 
section  7875-5. 

1932  (37)  1359;  1933  (38)  152. 

§  7875-3.  Deposits. — Deposits  may  be  accepted  in  any  lawful  money  of  the 
United  States  and  shall  be  subject  to  call  without  notice,  during  regular 
banking  hours,  the  deposits  shall  be  kept  in  cash,  in  safe  vaults  or  safes, 
with  adequate  insurance  protection,  policies  therefor  to  be  issued  by  a 
company  or  companies  licensed  to  do  business  in  the  State  of  South  Caro- 
lina and  shall  be  in  an  amount  at  least  equal  to  the  entire  amount  of  cash 
and  negotiable  securities  held  in  the  depository;  the  official  or  officials 
having  the  custody  of  and  access  to  such  vaults  and  the  money  held  in  the 
cash  depository  shall  be  bonded  with  a  fidelity  bond  by  a  bonding  company 
licensed  to  do  business  in  this  State  in  a  reasonable  amount,  not  to  exceed 
the  average  amount  of  cash  on  hand;  this  amount  to  be  approved  by  the 
chief  bank  examiner.  Provided,  in  lieu  of  furnishing  such  fidelity  bond, 
said  officials  may  deposit  with  the  state  treasurer,  cash  or  securities,  to  be 
approved  by  the  chief  bank  examiner,  equal  in  value  to  the  amount  of 
fidelity  bond  herein  required.  Provided,  further,  that  the  cash  or  securities 
placed  with  the  state  treasurer  shall  not  be  removed  or  taken  down  except 
upon  the  written  approval  of  the  chief  bank  examiner  for  the  State  of 
South  Carolina,  who  shall  fix  the  time  when  the  same  may  be  removed, 
not  less  than  one  year  from  the  time  of  the  request,  and  in  no  event  can 
it  be  removed  when  there  is  any  likelihood  or  probability  of  claims  being 
filed  which  the  security  or  cash  was  placed  to  protect.  In  case  the  de- 
posits in  cash  become  too  bulky  for  convenience  or  safe  handling,  the 
depository  may  invest  any  and  all  of  such  money  (any  surplus  amounts 
exceeding  ordinary  business  demands)  in  United  States  securities,  or  bonds 
or  other  obligations  of  the  State  of  South  Carolina  or  any  political  sub- 
divisions thereof,  or  cotton  producers'  notes,  with  required  documents  at- 
tached, eligible  for  sale  to  the  commodity  credit  corporation,  to  be  held 
as  cash  at  the  cost  price  thereof,  the  interest  earned  thereon  during  the 
period  of  the  holding  to  be  the  property  of  the  cash  depository:  provided, 
that  the  total  amount  of  any  such  investment  or  investments  other  than  in 
United  States  securities  shall  not  be  in  excess  of  twenty-five  per  cent  of 
the  total  amount  of  deposits  at  the  time  of  such  investment.  Should  there  be 
withdrawals  at  any  time  in  excess  of  cash  on  hand,  withdrawing  depositors 
shall  be  required  to  accept  the  aforesaid  securities  at  the  cost  price  thereof 
as  cash.  Where  there  is  any  law  requiring  the  pledge  of  securities  for  the 
deposit  of  public  funds  (funds  of  governmental  units),  cash  depositories 
may  comply  therewith,  provided  such  securities  so  pledged  shall  not  ex- 
ceed (at  the  cost  price  thereof  to  the  depository)  the  amount  of  the  de- 
posits secured  thereby. 

1932  (37)  1359;  1933  (38)  152;  1935  (39)  69;  1937  (40)  408. 
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§  7875-4.     Monthly  service  charge. — The  depositories  shall  make  a  regular 
monthly  charge  on  a  fee  basis  for  services  rendered. 
1932  (37)  1359;  1933  (38)  152. 

§  7875-5.     Cash   checks — reject   deposits — open   and   close   accounts — loans. 

— Checks  shall  be  cashed  by  the  depository  only  at  the  depositor's  risk,  and 
shall  not  exceed  the  depositor's  balance  after  deduction  of  the  monthly 
service  fees.  In  its  discretion  the  depository  may  reject  any  deposit,  refuse 
to  open  any  account  or  may  close  any  account  on  ten  days  notice  to  the 
depositor,  if  just  cause  for  such  procedure  appears  to  the  officials  of  the  de- 
pository. The  depository  shall  make  loans  of  a  depositor's  or  depositors' 
money  only  upon  the  written  consent  of  the  depositor  and  only  to  such  bor- 
rower as  the  depositor  shall  select  and  for  which  service  the  depository  shall 
make  a  brokerage  charge,  to  be  agreed  upon  by  the  parties.  Provided, 
however,  investments  may  be  made  of  deposits  as  set  forth  in  section 
7875-3.  Provided,  that  no  depository  shall  purchase  any  bond  or  other 
securities  from  any  stockholder,  officer  or  employee  thereof. 
1932  (37)  1359;  1933  (38)  152. 

§  7875-6.  Examinations — publish  report. — The  depository  shall  be  sub- 
ject to  examination  by  the  state  banking  department  and  shall,  after  such 
examination,  publish  a  report  of  its  condition  in  at  least  one  newspaper 
published  in  the  county  in  which  it  is  operated,  or  if  none  be  published  in 
the  county  in  one  of  general  circulation  in  such  county. 
1932  (37)  1359;  1933  (38)  152;  1934  (38)  2275;  1936  (39)  1484. 

§  7875-7.  Deposit  of  funds. — For  convenience  in  banking  or  banking  ser- 
vice the  depositories  shall  be  permitted  to  place  a  portion  of  their  deposits 
in  any  bank  to  be  selected  by  the  officials  of  the  depository  and  approved 
by  the  state  bank  examiner,  or  they  may  deposit  in  such  approved  banks 
in  savings  accounts  or  on  time  certificates  of  deposit:  provided,  that  no 
depository  shall  be  owned  or  affiliated  with  any  bank  or  banks. 

1932  (37)  1359;  1933  (38)  152;  1935  (39)  28. 

§  7875-8.  Physical  property  taxable. — Cash  depositories  shall  be  assessed 
for  the  purposes  of  all  taxation,  state,  county,  school,  municipal  and  other- 
wise, upon  the  tangible  physical  property  only  which  said  cash  depositories, 
respectively,  may  own  at  the  beginning  of  each  tax  year;  and  they  shall  not 
be  subject  to  the  payment  of  license  or  other  special  taxes  by  the  state, 
municipalities  or  other  taxing  units. 

1933  (38)  133,  152. 

See  sections  7831  and  7834  for  regula-      tions  to  organize  banks. 

§  7875-9.  Payment  of  dividends. — In  addition  to  the  regulations  and  re- 
strictions now  imposed  by  law  upon  cash  depositories  organized  and  op- 
erating in  South  Carolina,  no  dividends  shall  be  declared  or  paid  on  the 
capital  stock  of  any  cash  depository,  until  said  cash  depository  shall  first 
increase  its  unimpaired  surplus  fund  to  an  amount  equal  to  its  capital  stock. 
1938  (40)  1580. 
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ARTICLE  1-B 
Building  and  Loan  Associations,   Saving  and  Loan  Associations.   Etc. 

7876.  Taxes    and    licenses    building    and  tions. 

loan    associations   pay.  7876-10.  Appointment — powers. 

7876-1.  Status   of   borrowers   in   building  7876-11.  Payment  of  insured  liabilities — 

and  loan  associations.  creditors. 

7876-2.  Building    and    loan    associations  7876-12.  Borrow  from  such  corporation — 

sell    assets    to    other    associations  disposition  of  assets. 

federal   savings   and   loan   associa-  7876-13.  Title  to  property. 

tions — accept  stock  for  assets.  7876-14.  Association   or   corporation   eli- 

7876-3.  Building    and    loan    associations  gible    to    be    member    of    federal 

convey  their  assets  for  liquidation  home  loan  bank  may  be  member 

in    exchange    for    certificates    of  and    stockholder   of   federal   home 

shares.  loan  bank. 

7876-4.  Building    and    loan    associations  7876-15.  Association    or   corporation    eli- 

sell  their  shares  to  home  owner's  gible    to    be    member    of    federal 

loan  corporation.  home  loan  bank  may  occupy  same 

7876-5.  Building    and    loan    associations  offices  and  use  same  facilities  and 

make  direct  reduction  loans.  employees    as    and    in    conjunction 

7876-6.  Saving  clause.  with  federal  savings  and  loan  as- 

7876-7.  Building    and    loan    associations  sociation. 

make    certain    loans    advances    of  7876-16.  Associations  or  corporations  eli- 

credit  and  purchases.  gible    to    be    member    of    federal 

7876-8.  Building    and    loan    associations  home  loan  bank  may  subscribe  to 

and  savings  and   loan  associations  shares  of  federal  savings  and  loan 

secure  insurance  from  federal  sav-  associations. 

ings   and   loan   insurance   corpora-  7876-17.  Conversion  of  building  and  loan 

tion.  association  into  federal  savings  and 

7876-9.  Federal  savings  and  loan  insur-  loan  association. 

ance  corporation  act  as  receiver  or  7876-18.  Operation    of    federal    savings 

liquidator  of  certain  building  and  and  loan  associations. 

loan  or  savings  and  loan  associa- 

§  7876.  Taxes  and  licenses  building  and  loan  associations  pay. — In  levying, 
assessing  and  collecting  all  taxes  in  South  Carolina,  or  in  any  sub-division 
of  the  state  government,  including  taxes  levied  by  townships,  school  dis- 
tricts and  municipalities,  building  and  loan  associations  which  are  not 
federalized  shall  be  subject  only  to  such  taxes  and  licenses  as  are  charge- 
able against  federalized  building  and  loan  associations. 
1938   (40)    1576. 

§  7876-1.  Status  of  borrowers  in  building  and  loan  associations. — Stock- 
holders in  mutual  building  and  loan  associations,  who  have  borrowed  or 
hereafter  may  borrow  money  therefrom,  shall  not  thereby  lose  their 
status  as  stockholders  though  they  may  assign  their  stock  to  the  associa- 
tion as  collateral  security  for  their  loans,  but  shall  continue  to  be  stock- 
holders with  the  right  in  common  with  other  stockholders  to  vote  in  all 
meetings  of  stockholders  and  share  equally  in  all  operations  of  the  associ- 
ations: provided,  that  in  the  event  any  building  and  loan  association  shall 
become  insolvent  all  payments  made  by  borrowers  on  shares  shall  be 
credited  upon  their  indebtedness  to  such  association. 
1933  (38)  279. 

§  7876-2.  Building  and  loan  associations  sell  assets  to  other  associations  or 
federal  savings  and  loan  associations — accept  stock  for  assets. — Any  build- 
ing and  loan  association  organized  and  existing  under  the  laws  of  this 
State,  at  a  meeting  called  and  held  in  accordance  with  the  laws  of  this 
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State,  by  an  affirmative  vote  of  a  majority  of  its  shareholders  voting  in 
person  or  by  proxy,  may  authorize  the  sale  of  all  or  any  portion  of  its 
assets  to  a  federal  savings  and  loan  association  or  building  and  loan  as- 
sociation, and  may  authorize  the  taking  of  stock  in  the  association  so  pur- 
chasing such  assets  as  payment  for  said  assets.  At  the  option  of  the  vendor 
association,  the  shares  of  the  vendee  association  given  in  payment  of  such 
assets  may  be  issued  to  the  several  shareholders  of  the  vendor  association 
proportionately  as  their  interests  appear  on  the  books  of  such  association. 
The  provisions  of  this  section  and  §  7876-3  shall  not  prejudice  the  rights 
and  remedies  of  creditors  provided  by  law  for  the  collection  of  their  debts. 
1936  (39)   1355. 

§  7876-3.  Building  and  loan  associations  convey  their  assets  for  liquida- 
tion in  exchange  for  certificates  of  shares. — Any  building  and  loan  associa- 
tion organized  and  existing  under  the  laws  of  this  State,  at  a  meeting 
called  and  held  in  accordance  with  the  laws  of  this  State,  by  an  affirma- 
tive vote  of  a  majority  of  its  shareholders  voting  in  person  or  by  proxy, 
may  authorize  the  transfer  and  conveyance  of  all  or  any  of  its  assets  to  a 
responsible  trustee  or  trustees  or  to  a  holding  corporation  for  the  purpose 
of  orderly  liquidation,  the  consideration  for  such  transfer  and  convey- 
ance to  be  the  issuance  to  the  shareholders  or  such  association  of  certifi- 
cates of  beneficial  interest  in  case  of  transfer  to  a  trustee  or  trustees 
and  debentures  or  stock  in  case  of  transfer  to  a  liquidating  corporation,  in 
either  case  such  certificates  or  beneficial  interest,  stock  or  debentures  to 
be  issued  to  such  shareholders  in  proportion  to  the  book  value  of  their 
respective  stockholdings  in  the  association  making  such  transfer  and  con- 
veyance. The  provisions  of  this  section  and  §  7876-2  shall  not  prejudice 
the  rights  and  remedies  of  creditors  provided  by  law  for  the  collection  of 
their  debts. 
1936  (39)   1355. 

§  7876-4.  Building  and  loan  associations  sell  their  shares  to  home  owners' 
loan  corporation. — Notwithstanding  the  provisions  of  any  other  law  of  this 
State  to  the  contrary,  any  building  and  loan  association  organized  and 
existing  under  the  laws  of  this  State  may  sell  its  shares  to  the  home  own- 
ers' loan  corporation  upon  such  terms  and  conditions  as  may  be  imposed 
by  the  Home  Owners'  Loan  Act  of  1933  as  amended  or  by  the  rules  and 
regulations  of  the  federal  home  loan  bank  board. 
1936  (39)   1355. 

§  7876-5.     Building  and  loan  associations  make  direct  reduction   loans. — 

Direct  reduction  of  principal  loans  may  be  made  by  any  building  and 
loan  association  organized  and  existing  under  the  laws  of  this  State  upon 
a  resolution  of  the  board  of  directors  of  such  association  permitting  bor- 
rowing members  to  repay  their  mortgage  indebtedness  by  the  periodic 
reduction  of  principal  method.  The  principal  of  each  such  loan  shall  be 
determined  periodically,  not  less  frequently  than  each  month,  and  each 
payment  shall  be  applied  first  to  the  payment  of  any  advances  made  for 
the  account  of  .the  mortgagor  under  the  provisions  of  the  mortgage;  sec- 
ond, to  the  payment  of  interest  accrued  prior  to  the  date  of  such  payment 
and  the  remainder  to  the  reduction  of  principal.  Interest  shall  be  com- 
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puted  only  on  unpaid  balances.  Mortgages  securing  such  loans  may  pro- 
vide for  the  deposit  with  the  association  by  the  mortgagor  of  periodic  in- 
stallments in  addition  to  the  regular  payments,  sufficient  to  meet  the 
taxes  and  insurance  incident  to  the  property  covered  by  such  mortgage. 
1936  (39)   1355. 

§  7876-6.  Saving  clause.— If  any  provision  of  sections  7876-2  thru  7876-6  or 
the  application  thereof  to  any  person,  corporation  or  circumstance  is  held 
invalid,  the  remainder  of  said  sections  and  the  application  of  such  pro- 
visions to  other  persons,  corporations  or  circumstances  shall  not  be  af- 
fected thereby. 
1936  (39)   1355. 

7876-7.  Building  and  loan  associations  make  certain  loans,  advances  of 
credit  and  purchases. — Subject  to  such  regulations  as  the  state  board  of 
bank  control,  co-operating  with  the  federal  housing  administrator,  finds 
to  be  necessary  and  proper,  building  and  loan  associations  are  authorized. 

(a)  To  make  such  loans  and  advances  of  credit  and  purchases  of  obli- 
gations representing  loan  and  advances  of  credit  as  are  eligible  for  insur- 
ance by  the  federal  housing  administrator,  and  to  obtain  such  insurance. 

(b)  To  make  such  loans  secured  by  mortgages  on  real  property  as  are 
insured,  or  for  which  a  commitment  to  insure,  has  been  made  by  the  fed- 
eral housing  administrator,  and  to  obtain  such  insurance,  and  to  purchase 
and  sell  mortgages  so  insured. 

No  law  of  this  State  prescribing  the  nature,  amount  or  form  of  security 
requiring  security  upon  which  loan  or  advances  of  credit  may  be  made 
or  prescribing  or  limiting  interest  rates  upon  loans  or  advances  of  credit 
or  prescribing  or  limiting  the  period  for  which  loans  or  advances  of  credit 
may  be  made,  or  regulations  as  to  the  discounting  of  papers,  or  prescrib- 
ing and  limiting  the  person  or  corporation  to  whom  loans  can  be  made, 
shall  be  deemed  to  apply  to  loans,  advances  of  credit  or  purchases  made 
pursuant  to  the  foregoing  paragraphs  (a)  and  (b) . 

1935  (39)  169;  1938  (40)  1857. 

§  7876-8.  Building  and  loan  associations  and  savings  and  loan  associations 
secure  insurance  from  Federal  Savings  and  Loan  Insurance  Corporation. — 

Subject  to  such  regulations  as  the  state  board  of  bank  control  finds  to  be 
necessary  and  proper,  building  and  loan  associations  and  savings  and  loan 
associations  are  authorized  to  secure  insurance  from  the  Federal  Savings 
and  Loan  Insurance  Corporation. 
1935  (39)  169;  1938  (40)  1637,  1857. 

§  7876-9.  Federal  Savings  and  Loan  Insurance  Corporation  act  as  receiver 
or  liquidator  of  certain  building  and  loan  or  savings  and  loan  associations — 
(1)  authorized. — Said  Federal  Savings  and  Loan  Insurance  Corporation  is 
hereby,  with  the  approval  of  the  state  board  of  bank  control,  authorized 
and  empowered  to  be  and  act  without  bond  as  receiver  or  liquidator  of 
any  building  and  loan  or  savings  and  loan  association,  the  investments  in 
which  are  to  any  extent  insured  by  said  corporation,  and  which  shall  have 
been  closed  pursuant  to  the  provisions  of  section  7843  of  the  Code  of  Laws 
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of  South  Carolina,  1932. 
1935  (39)  169;  1938  (40)  1637. 

§  7843,  1932  Code,  repealed  by  Act  235  of  1933. 

§  7876-10.  Appointment — powers. — The  appropriate  state  authority,  hav- 
ing a  right  to  appoint  a  receiver  or  liquidator  of  any  such  association,  may 
in  the  event  of  such  closing,  tender  to  said  corporation  the  appointment  as 
receiver  or  liquidator  of  such  association,  and  if  the  corporation  accepts 
said  appointment,  the  corporation  shall  have  and  possess  all  the  powers  and 
privileges  provided  by  the  laws  of  this  State  with  respect  to  a  receiver  or 
liquidator,  respectively,  of  a  banking  association,  its  depositors,  investors 
and  other  creditors,  and  be  subject  to  all  the  duties  of  such  receiver  or 
liquidator. 
1935  (39)  169;  1938  (40)  1637. 

§  7876-11.  Payment  of  insured  liabilities — creditors. — Whenever  any  build- 
ing and  loan  or  savings  and  loan  association  shall  have  been  closed  as 
aforesaid,  and  said  federal  savings  and  loan  insurance  corporation  shall  pay 
or  make  available  for  payment  the  insured  liabilities  of  such  closed  associa- 
tion, the  corporation,  whether  or  not  it  shall  become  receiver  or  liquidator 
of  such  closed  association  as  herein  provided,  shall  be  subrogated  upon  the 
surrender  and  transfer  to  the  corporation  of  an  insured  account  with  re- 
spect to  such  insured  account,  but  such  surrender  and  transfer  of  an  in- 
sured account  to  the  corporation  shall  not  affect  any  right  which  the  in- 
sured member  may  have  in  the  uninsured  portion  of  his  account  or  any 
right  to  participate  in  the  distribution  of  the  net  proceeds  remaining  from 
the  disposition  of  the  assets  of  such  association:  provided,  that  the  rights 
of  the  investors  and  other  creditors  of  such  closed  associations  shall  be  de- 
termined in  accordance  with  the  applicable  provisions  of  the  laws  of  this 
State. 
1935  (39)  169;  1938  (40)  1637. 

§  7876-12.  Borrow  from  such  corporation — disposition  of  assets. — With  re- 
spect to  any  building  and  loan  or  savings  and  loan  association,  which  is  now 
or  may  hereafter  be  closed  pursuant  to  the  provisions  of  section  7843  of 
the  Code  of  Laws  of  the  State  of  South  Carolina,  1932,  or  by  action  of  a 
court,  or  by  action  of  its  directors  the  chief  bank  examiner  and/or  the  re- 
ceiver or  liquidator  of  such  association,  with  the  permission  of  said  chief 
bank  examiner,  may  borrow  from  said  corporation  and  furnish  any  part  or 
all  of  the  assets  of  said  association  to  said  corporation  as  security  for  a  loan 
from  same:  provided,  that,  where  said  corporation  is  acting  as  such  receiv- 
er or  liquidator,  the  order  of  a  court  of  record  of  competent  jurisdiction 
shall  be  first  obtained  approving  such  loan  and,  provided,  further,  that 
said  corporation  shall  have  the  first  option  to  purchase  any  or  all  of  the 
assets  of  a  closed  association  of  which  it  is  serving  as  co-receiver  or  co- 
liquidator.  Upon  an  order  of  the  court  of  record  of  competent  jurisdiction, 
and  with  the  permission  of  said  chief  bank  examiner,  the  receiver  or 
liquidator  of  any  such  association  may  sell  to  said  corporation  any  part  or 
all  of  the  assets  of  such  association.  These  provisions  shall  not  be  con- 
strued to  limit  the  power  of  any  building  and  loan  or  savings  and  loan  as- 


§  7876-12  Civil  Code  Page  562 

sociation,  the  chief  bank  examiner  or  receivers  or  liquidators  to  pledge  or 
sell  assets  in  accordance  with  any  existing  state  law. 
1935  (39)  169;  1938  (40)  1637. 

§  7843,  1932  Code,  repealed  by  Act  235  of  1933. 

§  7876-13.  Title  to  property. — Upon  the  acceptance  of  the  appointment  as 
receiver  or  liquidator  as  aforesaid  by  said  corporation,  the  possession  of 
and  title  to  all  the  assets,  business  and  property  of  such  association  of  every 
kind  and  nature,  shall,  with  the  consent  of  the  chief  bank  examiner,  pass 
to  and  be  vested  in  said  corporation. 
1935  (39)  169;  1938  (40)  1637. 

§  7876-14.  Association  or  corporation  eligible  to  be  member  of  federal 
home  loan  bank  may  be  member  and  stockholder  of  federal  home  loan 
bank — borrow. — Any  building  and  loan  association  or  savings  and  loan  as- 
sociation or  savings  bank  or  any  other  corporation  or  company  or  associa- 
tion that  may  now  or  hereafter  be  eligible  to  become  a  member  of  any 
federal  home  loan  bank  according  to  the  terms  of  the  Federal  Home  Loan 
Bank  Act,  as  the  same  may  be  amended  from  time  to  time,  is  authorized 
and  empowered  to  subscribe  and  pay  for  and  own  and  hold  the  stock  there- 
of and  to  become  a  member  thereof  and  to  borrow  money  therefrom  upon 
the  terms  and  conditions  permitted  by  the  said  act  of  Congress,  as  the 
same  may  be  amended,  and  not  as  restricted  by  any  general  or  special  law 
of  this  State,  and  it  is  authorized  to  invest  in  the  bonds  of  any  federal  home 
loan  bank  and  also  to  give  its  obligation  and  pledge  securities  and  make  all 
borrowings  and  in  all  things  to  conform  to  the  provisions  of  the  said  federal 
home  loan  bank  act,  as  the  same  may  be  amended  from  time  to  time,  and  to 
the  rules  and  regulations  fixed  and  prescribed  from  time  to  time  either 
by  the  federal  home  loan  bank  board  or  the  federal  home  loan  bank,  and 
to  perform  any  acts  and  execute  any  instruments  authorized  or  required 
by  the  said  act  of  congress,  as  amended  from  time  to  time,  or  by  the  said 
rules  and  regulations.  Such  companies,  corporations  or  associations  are  au- 
thorized to  exercise  all  such  powers  as  are  necessary  and  proper  to  enable 
them  to  do  such  things,  to  enter  into  such  contracts  and  to  incur  such  obli- 
gations and  generally  to  do  and  perform  all  acts  and  things  whatsoever  as 
may  be  necessary  or  proper  to  take  advantage  of  any  and  all  member- 
ships, loans,  subscriptions,  contracts,  grants,  rights,  privileges,  or  immuni- 
ties whatsoever,  which  may  at  any  time  be  available  or  enure  to  the  said 
corporation,  company  or  association  under  and  pursuant  to  the  Federal 
Home  Loan  Bank  Act  or  the  Home  Owner's  Loan  Act  of  1933,  or  any  act  or 
acts  amendatory  thereof  or  supplemental  thereto,  and  to  that  end  said  com- 
panies, associations  or  corporations  are  empowered  to  subscribe  to,  ac- 
quire and  own,  on  any  terms  and  conditions,  any  stock  or  debentures  or 
bonds  or  other  evidence  of  indebtedness  or  other  security  or  property  of 
any  such  bank,  instrumentality  or  agency  as  may  be  created  bjr  the  said 
acts,  or  any  acts  amendatory  thereof  or  supplemental  thereto. 
1934  (38)  1557. 

§  7876-15.     Association   or   corporation   eligible   to   be   member   of   federal 
home  loan  bank  may  occupy  same  offices  and  use  same  facilities  and  em- 
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ployees  as  and  in  conjunction  with  federal  savings  and  loan  association. — 

Any  building  and  loan  association  or  company  or  savings  and  loan  associa- 
tion or  company  and  savings  bank  and  any  other  corporation  or  association 
that  may  now  or  hereafter  be  eligible  to  become  a  member  of  any  federal 
home  loan  bank  according  to  the  terms  of  the  federal  home  loan  bank  act, 
as  the  same  may  be  amended  from  time  to  time,  is  authorized  and  em- 
powered to  occupy  the  same  office  or  offices  and  use  the  same  facilities 
and  employees  as  and  in  conjunction  with  a  federal  savings  and  loan  asso- 
ciation upon  such  terms  and  conditions  as  may  be  agreed  upon  with  the 
federal  savings  and  loan  association. 
1934  (38)  1552. 

§  7876-16.  Associations  or  corporations  eligible  to  be  member  of  federal 
home  loan  bank  may  subscribe  to  shares  of  federal  savings  and  loan  asso- 
ciations.— Any  building  and  loan  association  or  company  or  savings  and 
loan  association  or  company  or  savings  bank  or  any  other  corporation  or 
association  that  may  now  or  hereafter  be  eligible  to  become  a  member  of 
any  federal  home  loan  bank  according  to  the  terms  of  the  Federal  Home 
Loan  Bank  Act,  as  the  same  may  be  amended  from  time  to  time,  is  au- 
thorized and  empowered  to  subscribe  to  the  shares  of  a  federal  savings  and 
loan  association,  and  may  pay  for  such  shares  in  cash  or  by  the  transfer  of 
such  assets  of  the  subscriber  as  are  approved  by  the  federal  home  loan 
bank  board  in  writing,  evidenced  by  the  certificate  of  federal  home  loan 
bank  board  on  file  with  the  subscriber. 
1934  (38)   1556. 

§  7876-17.  Conversion  of  building  and  loan  association  or  company  or  sav- 
ings loan  association  or  company  into  a  federal  savings  and  loan  associa- 
tion.— Any  building  and  loan  association  or  company  or  savings  and  loan 
association  or  company  may  convert  itself  into  a  federal  savings  and  loan 
association  pursuant  to  an  act  of  Congress,  approved  June  thirteenth,  nine- 
teen hundred  thirty-three,  entitled  "Home  Owners'  Loan  Act  of  Nineteen 
Hundred  Thirty-three,"  with  the  same  force  and  effect  as  though  original- 
ly incorporatd  under  such  act  of  Congress,  and  the  proceedings  to  effect 
such  conversion  shall  be  as  follows: 

(a)  A  meeting  of  the  shareholders  shall  be  held  upon  not  less  than  ten 
days'  written  notice  to  each  shareholder,  served  either  personally  or  by 
mail,  postage  prepaid,  directed  to  him  at  his  last  known  post  office  ad- 
dress and  containing  a  statement  of  the  time,  place  and  the  purpose  for 
which  such  meeting  is  called.  Proof  by  affidavit  of  due  service  of  such  no- 
tice shall  be  filed  in  the  office  of  the  corporation  before  or  at  the  time  of 
such  meeting. 

(b)  At  a  meeting  of  the  shareholders  of  any  such  savings  and  loan  as- 
sociation held  as  provided  in  subdivision  one  of  this  section,  such  share- 
holders may,  by  the  affirmative  vote  of  the  majority  of  the  shareholders 
present,  in  person  or  by  proxy,  declare  by  resolution,  the  determination  to 
convert  said  state  savings  and  loan  association  into  a  federal  savings  and 
loan  association.  A  copy  of  the  minutes  of  the  proceedings  of  such  meeting 
of  the  shareholders,  verified  by  the  affidavit  of  the  president  or  vice-presi- 
dent and  the  secretary  of  the  meeting,  shall  be  filed  in  the  office  or  depart- 
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ment  having  supervision  of  building  and  loan  associations  in  this  state 
within  two  days  after  the  date  of  such  meeting.  Such  sworn  copy  of  the 
proceedings  of  such  meeting,  when  so  filed,  shall  be  presumptive  evidence 
of  the  holding  and  the  action  of  such  meeting. 

(c)  Within  three  months  after  the  date  of  such  meeting  of  shareholders, 
the  state  savings  and  loan  association  shall  take  such  action,  in  the  manner 
prescribed  or  authorized  by  the  laws  of  the  United  States  as  shall  make  it 
a  federal  savings  and  loan  association  and  there  shall  thereupon  be  filed  in 
the  office  or  department  having  supervision  of  building  and  loan  associa- 
tions in  this  state  a  copy  of  the  charter  or  authorization  issued  to  such 
savings  and  loan  association  by  the  federal  home  loan  bank  board  or  a  cer- 
tificate showing  the  organization  of  such  savings  and  loan  association  as  a 
federal  savings  and  loan  association  certified  by  the  federal  home  loan 
bank  board,  and  upon  such  filing  with  the  department  having  supervision 
of  building  and  loan  associations  in  this  state,  the  corporation  shall  cease 
to  be  a  state  savings  and  loan  association,  but  shall  be  converted  into  a 
federal  savings  and  loan  association. 

At  the  time  when  such  conversion  becomes  effective  the  said  association 
shall  cease  to  be  supervised  by  this  state,  but  shall  continue  as  a  body  cor- 
porate converted  pursuant  to  the  provisions  of  the  Home  Owners'  Loan  Act 
of  1933,  and  subject  to  the  examination  and  regulation  pursuant  to  the  said 
act,  and  all  the  property  of  the  state  savings  and  loan  association,  includ- 
ing all  its  right,  title  and  interest  in  and  to  all  property  of  whatsoever  kind, 
whether  real,  personal  or  mixed,  and  things  in  action,  and  every  right, 
privilege,  interest  and  asset  of  any  conceivable  value  of  benefit  then  exist- 
ing, belonging  or  pertaining  to  it,  or  which  would  enure  to  it,  shall  immed- 
iately by  act  of  law  and  without  any  conveyance  or  transfer,  and  without 
any  further  act  or  deed,  be  vested  in  and  become  the  property  of  the  fed- 
eral savings  and  loan  association,  which  shall  have,  hold  and  enjoy  the 
same  in  its  own  right  as  fully  and  to  the  same  extent  as  the  same  was 
possessed,  held  and  enjoyed  by  the  state  savings  and  loan  association;  and 
the  federal  savings  and  loan  association  as  of  the  time  of  taking  effect  of 
5-uch  conversion  shall  succeed  to  all  the  rights,  obligations  and  relations  of 
the  state  savings  and  loan  association. 
1934  (38)  1554. 

§  7876-18.  Operation  of  federal  savings  and  loan  associations. — Whenever 
by  the  terms  of  any  general  or  special  laws  of  this  State  any  restriction  is 
imposed  upon  the  conduct  in  this  State  of  any  building  and  loan  associa- 
tion or  corporation  or  savings  and  loan  association  or  company  or  savings 
bank  or  any  other  corporation  or  association,  the  same  shall  not  apply  to 
the  affairs  or  conduct  of  the  business  in  this  State  of  any  savings  and  loan 
association  formed  under  the  act  of  Congress  known  as  the  Home  Owners' 
Loan  Act  of  1933,  as  the  same  may  be  amended,  but  such  federal  savings 
and  loan  association  or  associations  may  conduct  business  in  this  State  ac- 
cording to  the  terms  of  the  said  home  owners'  loan  act  and  the  federal 
home  loan  bank  act  and  the  rules  and  regulations  from  time  to  time  fixed 
and  prescribed  by  the  federal  home  loan  bank  board  and  the  federal  home 
loan  bank,  and  may  do  all  things  authorized  or  required  by  the  said  acts  of 
Congress,  as  amended  from  time  to  time  or  by  the  said  rules  and  regula- 
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i 
tions  and  the  said  federal  savings  and  loan  association  or  associations  shall 

not  be  deemed  foreign  corporation  as  defined  by  any  general  or  special 
law  of  this  State. 
1934  (38)   1553. 


ARTICLE  2 

Trust  Companies 

7878.  Definitions.  7895  and  7896.  Powers  and  fees  of  ex- 
7879  and  7880.  Scope  of  article.  aminer. 

7881.  Minimum   capital   stock.  7897.  Increase  or  decrease  of  stock. 
7882     thru  7884.  Declaration  for  charter.      7898.  Change  in  charter. 

7885.  Organization   fees    prohibited.  7899.  Receipt   of   assets   with   knowledge 

7886.  Purposes  and  powers.  of  insolvency. 

7887.  Trusteeships,  merger,  etc.  7900.  Preservation  of  records. 

7888.  Investments.  7901.  Use  of  words  "trust  company." 
7889  and  7890.  Limitation  on  loans.  7902.  Safe  deposit  boxes. 

7891.  Directors.  7903.  Deposits  on  savings. 

7892.  Periodic    examinations.  7904.  Licenses   of   foreign   companies. 

7893.  Reports  of  examinations.  7905  thru  7910.  Regulation  of  companies 

7894.  Communications  from  examiner.  doing  fiduciary  business. 

§  7878.  Definitions. — Wherever  used  in  sections  7878  to  7904,  inclusive, 
unless  the  context  otherwise  requires,  the  words  "trust  company"  or  "such 
corporations"  means  a  trust  company  incorporated  as  such  in  the  State  of 
South  Carolina,  and  the  "examiner"  means  the  state  board  of  bank  control. 
1932  Code,  §  7878;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7879.  To  what  trust  companies  applicable. — All  trust  companies  shall  be 
subject  to  sections  7878  to  7904,  inclusive,  except  that  any  such  corpora- 
tions chartered  prior  to  the  adoption  of  sections  7878  to  7904,  inclusive, 
shall  not  be  subject  to  any  provisions  of  sections  7878  to  7904,  inclusive, 
which  are  inconsistent  with  its  charter,  until  it  adopts  sections  7878  to  7904, 
inclusive,  as  part  of  its  charter. 
1932  Code,  §  7879;  1928  (35)  1271. 

§  7880.  Adoption  of  provisions  of  article. — Any  trust  company  chartered 
under  the  laws  of  the  State  of  South  Carolina  prior  to  the  date  of  the  pas- 
sage and  approval  of  sections  7878  to  7904,  inclusive,  which  is  transacting 
business  in  the  State  of  South  Carolina,  may  adopt  as  part  of  its  charter 
sections  7878  to  7904,  inclusive,  by  a  majority  vote  of  the  stock  represented 
at  a  special  meeting  called  for  the  purpose  and  by  filing  within  ten  days 
from  the  date  of  such  meeting,  with  the  secretary  of  state,  and  with  the 
state  board  of  bank  control,  a  certificate  sworn  to  by  the  secretary  of  such 
corporation  and  stating  such  adoption. 
1932  Code,  §  7880;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7881.  Minimum  capital  stock. — Every  trust  company  hereafter  organized 
or  which  shall  adopt  sections  7878  to  7904,  inclusive,  as  part  of  its  charter 
shall  have  a  minimum  capital  stock  as  hereinafter  provided: 

(a)   In  cities,  towns,  villages  and  unincorporated  communities  having  a 
population  of  three  thousand  or  less,  and  in  rural  communities,  a  minimum 
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of  twenty-five  thousand  ($25,000.00)  dollars; 

(b)  In  cities,  towns,  villages  having  a  population  of  more  than  three 
thousand  and  less  than  ten  thousand  a  minimum  of  fifty  thousand  ($50.- 
000.00)  dollars; 

(c)  In  cities  or  towns  having  a  population  of  more  than  ten  thousand  a 
minimum  of  one  hundred  thousand  ($100,000.00)  dollars; 

And  in  addition  to  such  capital  stock  requirements,  every  such  trust  com- 
pany shall  furnish  satisfactory  evidence  to  the  state  board  of  bank  control 
that  ten  per  centum  of  the  amount  of  such  capital  stock  of  the  trust  com- 
pany has  been  paid  into  the  surplus  of  the  trust  company:  provided,  that 
the  provisions  of  this  section  shall  in  no  way  affect  any  trust  company 
heretofore  incorporated  except  those  trust  companies  adopting  sections 
7878  to  7904,  inclusive,  as  part  of  their  charters;  and,  provided,  further,  that 
any  trust  company  heretofore  chartered  by  the  state  of  South  Carolina 
must  at  the  time  of  the  adoption  of  sections  7878  to  7904,  inclusive,  have 
an  aggregate  capital  stock  and  surplus  in  an  amount  provided  for  in  this 
section  and  have  assets  at  the  time  of  the  adoption  of  sections  7878  to  7904, 
inclusive,  equal  to  the  par  value  of  the  capital  stock  and  to  the  surplus  re- 
quired in  this  section. 
1932  Code,  §  7881;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7882.     Declaration  for  charter. — The  declaration  mentioned  in  sections 
7878  to  7904,  inclusive,  shall  set  out: 

(1)  The  corporate  name  of  the  proposed  corporation  which  shall  not  be 
the  name  of  any  corporation  heretofore  incorporated  in  this  State  for 
similar  purposes,  or  an  imitation  of  such  name. 

(2)  The  name  of  the  city  or  town  and  county  in  this  State  in  which  the 
corporation  is  to  be  located. 

(3)  The  amount  of  the  capital  stock  of  the  corporation,  the  number  of 
shares  into  which  it  is  divided,  and  the  par  value  thereof;  that  the  same 
has  been  subscribed  in  good  faith  and  all  thereof  actually  paid  up  in  law- 
ful money  of  the  United  States  and  is  in  the  custody  of  the  persons  named 
as  the  first  board  of  directors  or  managers. 

(4)  The  names  and  places  of  residence  of  the  several  shareholders  and 
the  number  of  shares  subscribed  by  each. 

(5)  The  number  of  directors  or  managers,  and  their  names  and  ad- 
dresses. 

(6)  The  names  of  the  officers  elected. 
1932  Code,  §  7882;  1928  (35)  1271. 

§  7883.     Signing    declaration — filing — approval — recordation    of    charter. — 

The  declaration  for  charter  shall  be  signed  by  the  president  and  secretary 
of  the  trust  company,  and  a  copy  sent  both  to  the  state  board  of  bank  con- 
trol and  to  the  secretary  of  state.  The  secretary  of  state  shall  not  issue  a 
charter  to  a  trust  company  without  the  approval  of  the  state  board  of  bank 
control.  The  charter  when  issued  shall  be  recorded  in  the  same  manner 
required  by  law  for  charters  of  other  corporations. 
1932  Code,  §  7883;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7884.     Conditions  of  approval  by  state  board  of  bank  control — certificate 
— refusal  of  approval — appeal — examination  of  companies  adopting. — When 


Page  567  Trust  Companies  §  7885 

any  trust  company  shall  have  filed  with  the  state  board  of  bank  control 
a  certified  copy  of  its  declaration  for  charter  and  shall  have  paid  all  incor- 
poration and  other  fees  in  full  as  required  by  law,  and  shall  have  provided 
the  cash  required  by  law,  the  state  board  of  bank  control  shall,  before  such 
trust  company  shall  complete  its  incorporation,  examine  or  cause  an  ex- 
amination to  be  made,  in  order  to  ascertain  whether  the  requisite  capital 
of  such  trust  company  has  been  subscribed  in  good  faith  and  paid  in  actual 
cash  and  is  ready  for  use  in  the  transaction  of  business  of  the  proposed 
trust  campany,  and  whether  the  character,  responsibility  and  general  fit- 
ness of  the  persons  named  in  such  declaration  for  charter  are  such  as  to 
command  confidence  and  warrant  belief  that  the  business  of  the  proposed 
corporation  will  be  honestly  and  efficiently  conducted  in  accordance  with 
the  intent  and  purpose  of  sections  7878  to  7904,  inclusive.  In  case  the  state 
board  of  bank  control  shall  find  all  the  provisions  of  the  law  have  been  com- 
plied with  and  shall  have  satisfied  itself  by  such  investigation  as  to  the 
facts  as  above  provided,  it  shall  authorize  the  granting  of  a  certificate  set- 
ting forth  that  such  corporation  has  been  duly  organized  and  the  amount 
of  its  capital  and  surplus  subscribed  and  paid  up  in  full.  Such  certificate 
shall  be  recorded  in  the  office  of  the  clerk  of  court  in  the  county  in  which 
the  corporation  is  to  be  located,  and  such  certificate,  so  recorded,  or  certi- 
fied copies  thereof,  shall  be  taken  in  all  courts  of  this  State  as  evidence  of 
such  incorporation.  In  case  the  state  board  of  bank  control  shall  not  be 
satisfied,  as  the  result  of  such  examination,  that  the  character,  responsibil- 
ity and  general  fitness  of  the  persons  named  in  such  declaration  for  charter 
is  up  to  the  requirement  herein  specified,  and  on  that  account  shall  refuse 
to  grant  or  consent  to  the  incorporation,  of  the  company  it  shall  forthwith 
give  notice  thereof  to  the  proposed  incorporators  from  whom  such  declara- 
tion for  charter  was  received;  and  in  such  event  such  incorporators,  if  they 
so  desire,  may  within  ten  days  thereafter  appeal  from  such  refusal  to  a 
board  composed  of  the  secretary  of  state,  the  attorney  general  and  the 
state  treasurer,  which  board  shall  within  sixty  days  thereafter  finally  de- 
cide the  matter;  and  the  state  board  of  bank  control  shall  act  in  accordance 
with  such  decision.  Such  board  may  prescribe  rules  and  regulations  for 
the  proceedings  in  connection  with  such  appeal.  In  case  any  trust  company 
already  chartered  and  operating  under  the  laws  of  the  State  of  South 
Carolina  seeks  to  adopt  sections  7878  to  7904,  inclusive,  as  a  part  of  its 
charter,  the  state  board  of  bank  control  shall  make  a  thorough  investiga- 
tion of  its  affairs  in  the  same  manner  as  hereinabove  provided  for  new 
companies. 

1932  Code,  §  7884;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7885.  Organization  fees,  etc.,  prohibited — penalty. — No  individual,  part- 
nership, unincorporated  association  or  corporation  shall,  directly  or  in- 
directly, receive  or  contract  to  receive  any  commission,  compensation,  bon- 
us, right  or  privilege  of  any  kind  for  organizing  any  trust  company  in 
this  State,  or  for  securing  a  subscription  to  the  original  capital  stock  or 
surplus  of  any  trust  company  in  this  State,  or  to  any  increase  thereof: 
provided,  that  this  section  shall  not  be  construed  as  prohibiting  any  attor- 
ney at  law  from  receiving  compensation  for  legal  services  in  connection 
with  the  organization  or  incorporation  of  such  companies.  Each  and  every 
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individual,  partnership,  unincorporated  association  or  corporation  violat- 
ing the  provisions  of  this  section  shall  forfeit  to  the  State  one  hundred 
($100.00)  dollars  for  each  and  every  such  violation. 
1932  Code,  §  7885;  1928  (35)  1271. 

§  7886.  Purposes  of  corporation — commercial  banking  prohibited. — Cor- 
porations may  be  created  under  sections  7878  to  7904,  inclusive,  for  any 
one  or  more  of  the  following  purposes: 

(1)  To  receive  money  in  trust  and  to  accumulate  the  same  at  such  rate 
of  interest  as  may  be  agreed  upon. 

(2)  To  receive  for  safe-keeping  personal  property  of  every  description 
and  to  own  or  control  a  safety  vault  and  to  rent  the  boxes  therein: 
provided,  that  no  trust  company  organized  under  the  provisions  of  sec- 
tions 7878  to  7904,  inclusive,  shall  receive  demand  deposits  or  checking 
accounts,  or  otherwise  engage  in  the  business  of  commercial  banking. 

(3)  To  accept  and  execute  all  such  trusts  and  perform  such  duties  of 
every  description  as  may  be  committed  to  them  by  any  person  or  persons 
whatsoever,  or  by  any  corporation,  and  to  act  as  assignee,  receiver,  trustee, 
depository  or  in  any  other  fiduciary  capacity,  and  to  accept  and  execute 
all  such  trusts  and  perform  such  duties  of  every  description  as  may  be 
committed  to  or  placed  in  them  by  order,  judgment  or  decree  of  any  of 
the  courts  of  record  of  this  State,  or  other  State  or  of  the  United  States. 

(4)  To  take,  accept  and  hold,  by  the  order,  judgment  or  decree  of  any 
court  of  this  State  or  of  any  other  State,  or  of  the  United  States,  or  by  gift, 
grant,  assignment,  transfer,  devise  or  bequest  of  any  person  or  corporation, 
any  real  or  personal  property  in  trust,  and  to  execute  and  perform  any 
and  all  such  legal  and  lawful  trusts  in  regard  to  the  same  upon  the  terms, 
conditions,  limitations  and  restrictions  which  may  be  declared,  imposed, 
established  or  agreed  upon  in  and  by  such  order,  judgment,  decree,  gift, 
grant,  assignment,  transfer,  devise  or  bequest. 

(5)  To  execute  as  principal  or  surety  any  bond  or  bonds,  including  bonds 
or  other  undertakings  required  by  law  to  be  given  in  any  proceeding  in 
law  or  equity  in  any  of  the  courts  of  this  State  or  of  the  United  States. 

(6)  To  act  as  agent  or  attorney  in  fact  for  any  person  or  corporation  in 
the  management  and  control  of  real  or  personal  property,  in  the  sale  and 
conveyance  of  such  property,  and  for  the  investment  of  money. 

(7)  To  act  as  the  fiscal  or  transfer  or  other  agent  of  the  United  States, 
or  any  State,  municipality,  body  politic  or  corporation,  and  to  receive,  in- 
vest and  disburse  money,  to  transfer,  register  and  countersign  certificates 
of  stock,  bonds  or  other  evidence  of  indebtedness;  and  to  act  as  attorney  in 
fact  or  agent  of  any  person  or  corporation,  foreign  or  domestic,  for  any 
lawful  purpose. 

(8)  To  act  as  executor  under  the  last  will  and  testament  or  administra- 
tor of  the  estate  of  any  deceased  person;  or  as  guardian  of  the  estate  of 
any  infant;  or  as  committee  of  any  insane  person,  idiot  or  feeble-minded 
person,  under  the  appointment  of  any  court  of  record,  judge  or  clerk 
thereof  having  jurisdiction  of  the  estate  of  such  deceased  person,  infant, 
insane  person,  idiot  or  feeble-minded  person. 

(9)  To  discount  and  negotiate  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt,  loan  money  upon  real  estate  or  personal  prop- 
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erty  and  on  collateral  or  personal  security  at  a  rate  of  interest  not  exceed- 
ing that  allowed  by  law,  and  to  execute  and  issue  the  bonds,  notes,  cer- 
tificates and  or  debentures  of  such  trust  company,  and  to  pledge  its  mort- 
gages on  real  estate  and  other  securities  as  security  therefor,  which  bonds, 
notes,  debentures  and  certificates  may  be  issued  to  an  amount  not  exceed- 
ing in  the  aggregate  twenty  times  the  amount  paid  on  the  capital  stock  and 
surplus  of  the  trust  company  issuing  the  same  and  in  no  case  shall  exceed 
the  amount  of  the  securities  pledged  to  secure  their  payment. 

(10)  To  buy,  underwrite,  invest  in  and  sell  all  kinds  of  government, 
state,  municipal  and  other  bonds,  and  all  kinds  of  negotiable  and  non-ne- 
gotiable paper,  stocks  or  other  investment  securities. 

(11)  To  purchase,  hold,  manage  and  sell  real  property. 

(12)  In  the  case  of  trust  companies  incorporated  under  the  laws  of  this 
State  prior  to  the  passage  of  sections  7878  to  7904,  inclusive,  and  which 
shall  adopt  sections  7878  to  7904,  inclusive,  as  part  of  their  charters,  to  en- 
gage in  any  other  business  or  activities  authorized  by  the  charters  of  such 
trust  companies. 

1932  Code,  §  7886;  1928  (35)  1271. 

§  7887.  Regulations  as  to  trusteeships,  etc. — merger. — (1)  When  any  trust 
company  organized  under  the  laws  of  this  State  shall  have  been  nominated 
as  executor  of  the  last  will  of  any  deceased  person,  the  court  or  officer  au- 
thorized under  the  laws  of  this  State  to  grant  letters  testamentary  thereon 
shall,  upon  proper  applicaion,  shall  grant  letters  testamentary  thereon  to 
such  trust  company  or  to  its  successor. 

(2)  Any  trust  company  may  be  appointed  guardian,  trustee,  administra- 
tor with  or  without  will  annexed,  receiver,  assignee  or  in  any  other  fidu- 
ciary capacity,  in  the  manner  now  provided  by  law  for  appointment  of  in- 
dividuals to  any  such  office.  On  the  application  of  any  natural  person  act- 
ing in  any  such  office  or  on  the  application  of  any  natural  persons  acting 
jointly  in  any  such  office,  any  trust  company  may  be  appointed  by  the 
court  or  officer  having  jurisdiction  in  the  place  and  stead  of  any  such  per- 
son or  persons;  or  on  the  application  of  any  such  person  or  persons,  any 
trust  company  may  be  appointed  to  any  such  office  to  act  jointly  with  any 
such  person  or  persons  theretofore  appointed  or  appointed  at  the  same 
time:  provided,  such  appointment  shall  not  increase  the  compensation  to 
be  paid  the  joint  fiduciaries  over  the  amount  under  the  law  payable  to  a 
fiduciary  acting  alone. 

(3)  In  all  cases  where  any  trust  company  in  this  State  shall  be  appointed 
as  trustee,  executor  or  administrator  of  any  estate,  guardian  of  any  infant 
or  in  any  fiduciary  capacity,  it  shall  be  lawful  for  the  president,  vice-presi- 
dent, trust  officer,  cashier,  treasurer,  secretary  or  other  officer  of  such  trust 
company  to  take  and  subscribe  for  such  corporation  any  and  all  oaths  re- 
quired to  be  taken  or  subscribed  by  such  executor,  administrator,  trustee, 
guardian  or  other  fiduciary;  and  when  any  trust  company  in  this  State 
shall  be  so  appointed  to  act  as  such  trustee,  executor,  administrator,  guard- 
ian or  fiduciary,  no  official  bond  shall  be  required  of  such  trust  company. 

(4)  Property  or  securities  received  or  held  by  a  trust  company  in  any 
fiduciary  capacity  shall  be  a  special  deposit  in  such  trust  company  and  the 
accounts  thereof  shall  be  kept  separate  from  each  other  and  separate  from 
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the  company's  individual  business.  Such  property  or  securities  held  in 
trust  shall  not  be  mingled  with  the  investments  of  the  capital  stock  or  other 
property  belonging  to  such  trust  company  or  be  liable  for  the  debts  or  ob- 
ligations thereof. 

(5)  No  trust  company  shall  be  liable  for  the  payment  of  interest  on  any 
funds  held  by  it  in  any  fiduciary  capacity  where  such  funds  are  not  under 
its  control  and  in  its  possession  for  at  least  one  year;  and  shall  not  be  liable 
for  the  payment  of  interest  on  any  uninvested  part  of  such  funds  to  the  ex- 
tent that  such  uninvested  part  of  such  funds  is  in  fractional  parts  only  of 
the  sum  of  one  hundred  ($100.00)  dollars. 

(6)  When  any  trust  company  organized  under  the  laws  of  this  State  shall 
have  been  appointed  executor  of  the  last  will  of  any  deceased  person,  or 
administrator,  with  or  without  the  will  annexed,  of  the  estate  of  any  de- 
ceased person,  or  as  guardian,  trustee,  receiver,  assignee,  or  in  any  other 
fiduciary  capacity,  if  such  trust  company  has  heretofore  merged  or  con- 
solidated with  or  shall  hereafter  merge  or  consolidate  with  any  other  trust 
company  organized  under  the  laws  of  this  State,  then,  at  the  option  of  said 
first-mentioned  company  and  upon  the  filing  by  it  with  the  court  having 
jurisdiction  of  the  estate  being  administered,  of  a  certificate  of  such  merger 
or  consolidation,  together  with  a  statement  that  such  other  trust  company 
is  to  thereafter  administer  the  estate  held  by  it  and  an  acceptance  by  said 
latter  trust  company  of  the  trust  to  be  administered,  such  certificate,  state- 
ment and  acceptance  to  be  executed  by  the  president  or  vice-president  of 
said  respective  companies,  and  to  have  affixed  thereto  the  corporate  seals 
of  said  respective  companies,  attested  by  the  secretary  thereof,  and  further 
upon  the  approval  of  said  court,  all  the  rights,  privileges,  title  and  interest 
in  and  to  all  property  of  whatever  kind,  whether  real,  personal  or  mixed, 
and  things  in  action,  belonging  to  said  trust  estate,  and  every  right,  privi- 
lege or  asset  of  conceivable  value  or  benefit  then  existing  which  would 
inure  to  said  estate  under  an  unmerged  or  unconsolidated  existence  of  said 
first-mentioned  company,  shall  be  fully  and  finally  and  without  right  or 
reversion  transferred  to  and  vested  in  the  corporation  into  which  it  shall 
have  been  merged  or  with  which  it  shall  have  been  consolidated,  without 
further  act  or  deed,  and  such  last-mentioned  corporation  shall  have  and 
hold  the  same  in  its  own  right  as  fully  as  the  same  was  possessed  and  held 
by  the  corporation  from  which  it  was,  by  operation  of  the  provisions  of  this 
section,  transferred,  and  said  corporation  shall  succeed  to  all  the  relations, 
obligations  and  liabilities,  and  shall  execute  and  perform  all  the  trusts  and 
obligations  devolving  upon  it,  in  the  same  manner  as  though  it  had  itself 
assumed  the  relation  or  trust. 

1932  Code,  §  7887;  1928  (35)  1271. 

§  7888.  Investments. — Investments  of  trust  funds  by  fiduciaries  may  be 
made  in  such  securities  or  property  as  authorized  by  the  will,  deed,  order, 
decree,  gift,  grant,  or  other  instrument  creating  or  fixing  the  respective 
trusts,  and  when  not  otherwise  provided  in  such  instrument  may  be  in  the 
bonds  of  the  United  States,  bonds  of  the  Federal  Land  Bank  or  Joint  Stock 
Land  Bank,  bonds  or  obligations  of  any  of  the  States  of  the  United  States, 
or  other  sub-divisions  thereof,  or  in  first  mortgages  or  first  mortgage  bonds 
on  real  estate  in  any  State,  or  in  their  own  first  mortgages  or  bonds  se- 
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cured  by  first  mortgages  on  real  estate  if  such  fiduciary  be  a  trust  com- 
pany, or  in  the  first  mortgages  or  first  mortgage  bonds  of  any  corporation 
of  any  State  upon  which  no  default  shall  have  occurred  within  a  period  of 
five  years:  provided,  that  any  fiduciary  may  continue  to  hold  any  invest- 
ment made  with  trust  funds  prior  to  the  adoption  by  it  of  the  provisions 
of  sections  7878  to  7904,  inclusive:  and  provided,  further,  that  any  such 
fiduciary  may  continue  to  hold  any  investment  received  by  it  under  any 
trust. 
1932  Code,  §  7888;  1928  (35)  1271. 

§  7889.  Limitation  on  loans — exceptions. — A  trust  company  subject  to  the 
provisions  of  sections  7878  to  7904,  inclusive:  (1)  shall  not  lend  to  any  in- 
dividual, partnership,  corporation,  or  body  politic  amount  or  amounts  in 
the  aggregate  which  will  exceed  fifteen  per  centum  (15%)  of  the  capital 
stock  actually  paid  in  and  surplus  fund  of  such  trust  company,  if  located  in 
a  city  having  a  population  of  one  hundred  thousand  or  over;  and  twenty 
per  centum  (20%)  of  the  capital  stock  actually  paid  in  and  surplus  fund  of 
such  trust  company  if  located  in  a  city  having  a  population  of  less  than 
one  hundred  thousand  and  over  ten  thousand;  and  twenty-five  per  centum 
(25%)  of  the  capital  stock  actually  paid  in  and  surplus  fund  of  such  trust 
company  if  located  elsewhere  in  the  State,  with  the  following  exceptions: 

(a)  The  restrictions  in  this  sub-division  shall  not  apply  to  loans  or  to 
investments  in  the  interest-bearing  obligations  of  the  United  States,  this 
State  or  any  State,  county,  town,  village  or  political  sub-division  in  this 
State,  or  in  any  of  the  investments  in  which  trust  funds  by  fiduciaries  are 
authorized  as  enumerated  in  section  7888,  nor  to  the  purchase  of  first  mort- 
gage bonds  of  any  corporation. 

(b)  In  computing  the  total  liabilities  of  any  individual  to  a  trust  com- 
pany there  shall  be  included  all  liabilities  to  the  trust  company  of  any 
partnership  of  which  he  is  a  member,  and  any  loan  made  for  his  benefit 
or  for  the  benefit  of  such  partnership;  in  computing  the  total  liabilities  of 
any  partnership  to  a  trust  company  there  shall  be  included  all  liabilities  of 
its  individual  members  and  all  loans  made  for  the  benefit  of  such  partner- 
ship or  any  member  thereof;  and  in  computing  the  total  liabilities  of  any 
corporation  to  a  trust  company  there  shall  be  included  all  loans  made  for 
the  benefit  of  the  corporation. 

(c)  The  purchase  or  discount  of  drafts,  or  bills  of  exchange  drawn  in 
good  faith  against  actually  existing  values  and  the  discount  of  commercial 
or  business  papers  shall  not  be  considered  nor  computed  as  money  bor- 
rowed within  the  meaning  of  this  section. 

(d)  This  subdivision  shall  not  be  construed  to  render  unlawful  the  con- 
tinued holding  of  any  securities  heretofore  lawfully  acquired  by  any  such 
trust  company. 

(2)  Shall  not  make  any  loan  secured  by  the  stock  of  another  bank  or 
trust  company  if  by  the  making  of  such  loan  the  total  stock  of  such  bank 
or  trust  company  and  held  as  collateral  security  by  it  will  exceed  fifteen 
per  centum  of  the  total  capital  stock  of  such  bank  or  trust  company. 

(3)  Shall  not  at  any  time  take  or  hold  loans  or  discounts  secured  by 
stock  in  any  one  corporation,  which  loans  in  the  aggregate  shall  exceed 
thirty-three  and  one-third  per  centum  of  the  capital  and  surplus  fund  of 
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the  trust  company  making  the  loan.  Shall  not  make  any  loan  or  discount 
on  the  security  of  the  shares  of  its  own  capital  stock,  or  be  the  purchaser 
or  holder  of  any  such  shares,  unless  such  security  or  purchase  shall  be 
necessary  to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith, 
and  stock  so  purchased  or  acquired  shall  be  sold  at  public  or  private  sale, 
or  otherwise  disposed  of,  within  six  months  from  the  time  of  its  purchase 
or  acquisition  unless  the  time  is  extended  by  the  bank  examiner. 

(4)  Shall  not  knowingly  lend,  directly  or  indirectly,  any  money  or  prop- 
erty for  the  purpose  of  enabling  any  person  to  pay  for  or  hold  shares  of  its 
stock,  unless  the  loan  is  made  upon  other  security  or  securities  having  an 
ascertained  or  market  value  of  at  least  fifty  per  centum  (50',' )  more  than 
the  amount  of  the  loan. 

(5)  No  director,  officer,  clerk  or  employee  of  a  trust  company  of  this  State 
shall  be  permitted  to  borrow  any  of  the  money  of  the  trust  company  in 
which  he  is  a  director,  officer,  clerk  or  employee  in  excess  of  ten  per 
centum  (10")  of  the  capital  and  surplus  fund  without  the  consent  of  a 
majority  of  the  directors  of  the  trust  company,  other  than  the  borrower, 
first  having  been  obtained  in  a  meeting  of  the  board,  said  consent  to  be 
made  a  matter  of  record  before  the  loan  is  made:  provided,  if  any  such 
officer,  director,  clerk  or  employee  shall  own  or  control  a  majority  of  the 
stock  of  any  other  corporation  a  loan  to  that  corporation  shall  be  consid- 
ered for  the  purpose  of  this  sub-division  as  a  loan  to  him. 

(6)  Shall  not  invest  or  keep  invested  in  the  stock  of  any  one  private  cor- 
poration an  amount  in  excess  of  twenty-five  per  centum  (25%)  of  the  cap- 
ital and  surplus  fund  of  such  trust  company;  nor  shall  it  purchase  or  con- 
tinue to  hold  stock  of  another  bank  or  trust  company  if  by  such  purchase 
or  continued  investment  the  total  stock  of  such  other  bank  or  trust  com- 
pany owned  or  held  by  it  as  collateral  will  exceed  twenty-five  per  centum 

(25%)  of  the  stock  of  such  other  bank  or  trust  company:  provided,  how- 
ever, that  this  limitation  shall  not  apply  to  the  ownership  of  the  capital 
stock  of  a  safe  deposit  company,  the  vaults  of  which  are  connected  with  or 
adjacent  to  an  office  or  such  trust  company,  nor  to  the  ownership  by  such 
trust  company,  or  its  stockholders,  of  a  part  or  all  of  the  capital  stock  of  one 
bank  organized  under  the  laws  of  the  United  States  or  of  this  State,  nor  to 
the  ownership  of  a  part  or  all  of  the  capital  of  one  corporation,  organized 
under  the  laws  of  this  State,  for  the  principal  purpose  of  receiving  savings 
deposits  or  issuing  debentures  or  loaning  money  on  real  estate  or  dealing  in 
or  guaranteeing  the  payment  of  real  estate  securities  or  investing  in  other 
securities  in  which  trust  companies  may  invest  under  sections  7878  to  7904, 
inclusive,  nor  to  the  continued  ownership  of  stocks  lawfully  acquired  prior 
to  the  passage  of  sections  7878  to  7904,  inclusive. 
1932  Code,  §  7889;  1928  (35)  1271. 

§  7890.  False  entries  on  books. — No  trust  company  shall  by  any  system 
of  accounting  or  any  device  of  bookkeeping  directly  or  indirectly  enter 
any  of  its  assets  upon  its  books  in  the  name  of  any  other  individual,  part- 
nership or  corporation  or  under  any  title  or  designation  that  is  false  or  mis- 
leading. 
1932  Code,  §  7890;  1928  (35)  1271. 
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§  7891.  Directors. — The  affairs  and  business  of  the  corporation  shall  be 
managed  by  a  board  of  directors  or  managers,  consisting  of  not  less  than 
five  nor  more  than  thirty  shareholders,  who  shall  be  elected  annually  as 
hereinafter  provided.  Each  director  must  be  a  citizen  of  the  United  States, 
and  at  least  three-fourths  of  the  directors  must  be  residents  of  this  State 
at  the  time  of  their  election  and  during  their  continuance  in  office.  If  at 
any  time  when  not  more  than  three-fourths  of  the  directors  are  residents  of 
this  State  any  director  shall  cease  to  be  a  resident  of  this  State,  he  shall 
forthwith  cease  to  be  a  director  of  the  trust  company  and  his  office  shall 
be  vacant.  Every  director  of  a  trust  company  shall  be  a  stockholder  of  the 
trust  company,  owning  in  his  own  right  capital  stock  of  the  aggregate  par 
value  of  at  least  five  hundred  ($500.00)  dollars. 
1932  Code,  §  7891;  1928  (35)  1271. 

§  7892.  Periodic  examination  of  affairs  of  company  to  be  made. — It  shall 
be  the  duty  of  the  board  of  directors  of  every  trust  company  not  less 
than  once  in  every  year  and  whenever  and  as  often  as  required  by  the  state 
board  of  bank  control,  and  within  thirty  days  after  notice  from  it,  to  ex- 
amine, or  cause  a  committee  of  at  least  three  of  its  members  or  stock- 
holders to  examine  fully  the  books,  papers  and  affairs  of  the  trust  com- 
pany, and  the  loans  or  discounts  or  acceptances  made,  directly  or  indirect- 
ly to  its  officers  or  directors,  or  for  the  benefit  of  such  officers  or  directors, 
or  for  the  benefit  of  other  corporations  of  which  such  officers  or  directors 
are  also  officers  or  directors,  or  in  which  they  have  a  beneficial  interest 
as  stockholders,  creditors,  or  otherwise,  with  the  special  view  of  ascertain- 
ing their  safety  and  present  value,  and  the  value  of  the  collateral  security, 
if  any,  held  in  connection  therewith,  and  into  such  other  matters  as  the  said 
board  may  require.  Such  directors  or  a  committee  of  stockholders  shall 
have  the  power  to  employ  such  assistance  in  making  such  examination  as 
they  may  deem  necessary. 

1932  Code,  §  7892;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7893.  Reports  of  examinations. — Within  thirty  days  succeeding  any  ex- 
amination made  pursuant  to  the  requirements  of  section  7892,  a  report  in 
writing  thereof,  sworn  to  by  the  directors  or  stockholders  making  the  same, 
shall  be  made  to  the  board  of  directors  of  such  trust  company,  and  placed 
on  file  in  said  trust  company.  Such  report  shall  particularly  contain  a 
statement  of  the  assets  and  liabilities  of  the  trust  company,  examined,  as 
shown  by  the  books,  together  with  such  deductions  from  the  assets,  and  the 
addition  of  such  liabilities,  direct,  indirect,  contingent,  or  otherwise  as 
such  directors  or  committee,  after  such  examination,  may  find  necessary 
in  order  to  determine  the  true  condition  of  the  trust  company. 
1932  Code,  §  7893;  1928  (35)  1271. 

§  7894.  Communications  from  state  board  of  bank  control. — Each  official 
communication  by  the  state  board  of  bank  control  or  one  of  its  deputies  to  a 
trust  company  or  to  any  officer  thereof,  relating  to  an  examination  or  in- 
vestigation conducted  by  it,  or  containing  suggestions  or  recommendations 
as  to  the  conduct  of  the  business  of  the  trust  company,  shall  be  submitted, 
by  the  officer  receiving  it,  to  the  board  of  directors  at  the  next  meeting  of 
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such  board  and  duty  noted  in  the  minutes  of  the  meeting  of  such  board. 
1932  Code,  §  7894;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7895.  Duties  and  powers  of  bank  examiner. — The  state  board  of  bank 
control  shall  have  the  same  duty  and  powers  with  regard  to  trust  companies 
as  are  now  provided  by  law  with  respect  to  its  powers  and  duties  toward 
banks,  and  the  trust  companies  shall  make  such  reports  to  the  state  board 
of  bank  control  as  are  demanded  by  said  board. 
1932  Code,  §  7895;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7896.     Fees  of  bank  examiner. — The  fees  of  the  state  board  of  bank  con- 
trol for  examination  shall  be  the  same  as  now  provided  by  law  for  the  ex- 
amination of  banks  in  the  State  of  South  Carolina. 
1932  Code,  §  7896;  1928  (35)  1271. 

§  7897.  Increase  or  decrease  of  capital  stock. — Any  trust  company  now 
existing  or  hereafter  formed  for  any  of  the  purposes  contemplated  by  sec- 
tions 7878  to  7904,  inclusive,  may  increase  or  diminish  its  capital  stock  by 
complying  with  the  provisions  of  sections  7878  to  7904,  inclusive,  in  any 
amount  within  the  limits  of  sections  7878  to  7904,  inclusive,  and  may  also 
extend  its  business  to  any  other  purposes  authorized  by  sections  7878  to 
7904,  inclusive,  and  may  make  any  change  in  its  articles  of  agreement  or 
charter  not  inconsistent  with  the  provisions  of  sections  7878  to  7904,  inclu- 
sive, subject  to  the  provisions  and  liabilities  thereof. 
1932  Code,  §  7897;  1928  (35)  1271. 

§  7898.  Method  of  change  in  charter. — Whenever  any  trust  company  shall 
desire  to  call  a  meeting  of  its  shareholders  for  the  purpose  of  availing  it- 
self of  the  privileges  and  provisions  of  sections  7878  to  7904,  inclusive  or  for 
increasing  or  diminishing  the  amounts  of  its  capital  stock,  it  shall  be  the 
duty  of  the  directors  to  publish  a  notice,  signed  by  the  president  or  secre- 
tary, in  a  newspaper  published  in  the  county  or  city,  if  any  shall  be  pub- 
lished therein,  four  successive  weeks,  to  deposit  a  written  or  printed  copy 
thereof  in  the  post  office,  postage  prepaid,  addressed  to  each  stockholder 
at  his  last  known  place  of  residence,  at  least  thirty  days  previous  to  the 
date  fixed  upon  for  holding  such  meeting,  specifying  the  object  of  the 
meeting,  the  time  and  place,  when  and  where  such  meeting  shall  be  held, 
and  the  amount  to  which  the  capital  stock  shall  be  extended  or  changed.  An 
affirmative  vote  of  the  holders  of  a  majority  of  all  the  shares  of  stock  shall 
be  necessary  to  increase  or  diminish  the  amount  of  the  capital  stock,  or  to 
enable  a  trust  company  to  avail  itself  of  the  provisions  of  sections  7878  to 
7904,  inclusive.  The  notice  provided  for  in  this  section  shall  be  published 
at  least  once  a  week,  and  the  first  publication  must  be  at  least  twenty-one 
days  before  the  day  of  such  meeting. 
1932  Code,  §  7898;  1928  (35)  1271. 

§  7899.     Receipt  of  assets  by  officer,  etc.,  knowing  of  insolvency,  prohibited. 

— No  president,  director,  manager,  secretary,  or  other  officer  or  agent  of 
any  trust  company  organized  and  doing  business  under  the  provisions  of 
sections  7878  to  7904,  inclusive,  shall  receive  or  assent  to  the  reception  of 
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any  funds  or  property  or  create  or  assent  to  the  creation  of  any  debts  of 
such  trust  company,  after  he  shall  have  knowledge  of  the  fact  that  it  is 
insolvent.  Every  person  violating  the  provisions  of  this  section  shall  be  in- 
dividually responsible  for  such  funds  or  property  so  received,  and  all  such 
debts  so  contracted. 
1932  Code,  §  7899;  1928  (35)  1271. 

§  7900.     Preservation    of    records. — Every    trust    company    shall    preserve 
all  its  records  of  final  entry,  including  cards  used  under  the  card  system, 
for  a  period  of  at  least  six  years  from  the  date  of  making  the  same  or  from 
the  date  of  the  last  entry  thereon. 
1932  Code,  §  7900;  1928  (35)  1271. 

§  7901.  Use  of  words  "trust  company,"  etc.,  regulated. — No  person,  asso- 
ciation, firm  or  corporation,  other  than  trust  companies  chartered  under 
the  laws  of  the  State  of  South  Carolina  prior  to  the  passage  and  approval 
of  sections  7878  to  7904,  inclusive,  or  other  than  a  corporation  authorized 
to  do  business  of  a  trust  company  and  subject  to  the  supervision  of  the 
state  board  of  bank  control,  shall  make  use  of  the  words  "trust"  or  "trust 
company"  as  part  of  any  artifical  or  corporate  name  or  title,  nor  make  use 
of  any  sign  at  the  place  where  his  or  its  business  is  transacted,  having 
thereon  such  words  or  any  other  word  or  words  indicating  that  such  place 
or  office  is  the  place  or  office  of  a  trust  company,  nor  make  use  of  or  cir- 
culate any  written  or  printed  or  partly  written  or  partly  printed  matter 
whatever  having  thereof  any  such  words  or  any  other  word  or  words  in- 
dicating that  the  business  conducted  is  that  of  a  trust  company,  nor  trans- 
act business  in  such  way  or  manner  as  to  lead  the  public  to  believe  or  as  in 
the  opinion  of  the  state  board  of  bank  control  might  lead  the  public  to  be- 
lieve, that  his  or  its  business  is  that  of  a  trust  company.  Every  person  vio- 
lating the  provisions  of  this  section,  either  as  an  individual  or  an  interested 
party  in  any  association,  firm  or  corporation,  shall  be  punished  by  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars.  The 
state  board  of  bank  control  shall  have  authority  to  examine  the  accounts, 
books  and  papers  of  any  person,  association,  firm  or  corporation  whom  he 
has  reason  to  suspect  is  violating  the  provisions  of  this  section  and  to  sum- 
mon and  examine  under  oath,  which  he  is  empowered  to  administer,  any 
person  whom  he  may  have  reason  to  believe  has  violated  or  is  a  participant 
in  any  violation  of  the  provisions  of  this  section. 
1932  Code,  §  7901;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7902.  Safe  deposit  boxes. — Every  trust  company  doing  a  safe  deposit 
business  shall  be  entitled  to  the  following  special  remedies  in  enforcing 
the  liability  of  depositors  and  renters  or  lessees  of  boxes:  whenever  any 
trust  company  doing  a  safe  deposit  business  shall  have  received  personal 
property  upon  deposit,  as  bailee,  and  shall  have  issued  a  receipt  therefor, 
it  shall  be  deemed  a  warehouseman  as  to  such  property,  and  all  existing 
statutes  and  laws  affecting  warehousemen  shall  apply  to  such  deposits,  and 
the  trust  company  shall  have  a  lien  on  such  deposits  or  the  proceeds  there- 
of to  the  same  extent  and  with  the  same  effect,  and  enforceable  in  the 
same  manner  as  now  provided  by  law  with  reference  to  warehousemen. 
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If  the  amount  due  for  the  rental  of  any  safe  or  box  in  the  vaults  of  any 
trust  company  shall  not  have  been  paid  for  one  year,  such  company  may, 
at  the  expiration  thereof,  send  to  the  person  or  persons,  partnership  or  cor- 
poration in  whose  name  such  safe  or  box  stands  on  its  books  a  notice  in 
writing  in  a  securely  closed,  postpaid,  registered  letter,  directed  to  such 
renter  or  lessee  at  his,  their  or  its  last  known  postoffice  address,  notifying 
such  renter  or  lessee  that  if  the  amount  due  for  the  rental  of  such  safe  or 
box  shall  not  be  paid  within  thirty  days  from  date,  the  trust  company  will 
then  cause  such  safe  or  box  to  be  opened,  and  the  contents  thereof  to  be 
inventoried,  sealed  and  placed  in  one  of  the  general  safes  or  boxes  of  the 
trust  company.  Upon  the  expiration  of  thirty  days  from  the  date  of  mail- 
ing of  such  notice  that  the  failure  within  said  period  of  time  for  the  renter 
or  lessee  in  whose  name  the  safe  box  stands  on  the  books  of  the  trust  com- 
pany to  pay  the  amount  due  for  the  rental  thereof  to  the  date  of  notice,  the 
trust  company  may,  in  the  presence  of  a  notary  public  and  of  its  president 
or  secretary,  cause  such  safe  or  box  to  be  opened,  and  the  contents  thereof, 
if  any,  to  be  removed,  inventoried  and  sealed  up  by  such  notary  public  in 
a  package  upon  which  the  notary  public  shall  distinctly  mark  the  name  of 
the  renter  or  lessee  in  whose  name  the  safe  or  box  stood  on  the  books  of 
the  trust  company  and  the  date  of  removal  of  the  property,  and  when  such 
package  has  been  so  marked  for  identification  by  the  notary  public,  it 
shall,  in  the  presence  of  the  president  or  secretary  of  the  trust  company,  be 
placed  by  the  notary  public  in  one  of  the  general  safes  or  boxes  of  the  trust 
company,  at  a  rental  not  to  exceed  the  original  rental  of  the  safe  which  was 
opened,  and  shall  remain  in  such  general  safe  or  box  for  a  period  of  not 
less  than  two  years,  unless  sooner  removed  by  the  owner  thereof,  and  the 
notary  public  shall  thereupon  file  with  the  trust  company  a  certificate 
under  seal,  which  shall  fully  set  out  the  date  of  the  opening  of  such  safe  or 
box,  the  name  of  the  renter  or  lessee  in  whose  name  it  stood  and  a  list  of 
the  contents,  if  any.  A  copy  of  such  certificate  shall  within  ten  days  there- 
after be  mailed  to  the  renter  or  lessee  in  whose  name  the  safe  or  box  so 
opened  stood  on  the  books  of  the  trust  company,  at  his,  their,  or  its  last 
known  postoffice  address,  in  a  securely  closed,  postpaid,  registered  letter, 
together  with  a  notice  that  the  contents  will  be  kept,  at  the  expense  of 
such  renter  or  lessee,  in  a  general  safe  or  box  in  the  vaults  of  the  trust 
company,  for  a  period  of  not  less  than  two  years.  At  any  time  after  the 
mailing  of  such  certificate  and  notice,  and  before  the  expiration  of  two 
years,  such  renter  or  lessee  may  require  the  delivery  of  the  contents  of 
the  safe  as  shown  by  said  certificate  upon  the  payment  of  all  rentals  due 
at  the  time  of  opening  of  the  safe  or  box,  the  cost  of  opening  the  box,  the 
fees  of  the  notary  public  for  issuing  his  certificate  thereon,  and  the  pay- 
ment of  all  further  charges  accruing  during  the  period  the  contents  re- 
mained in  the  general  safe  or  box  of  the  trust  company.  After  the  expira- 
tion of  two  years  from  the  time  of  mailing  the  certificate  herein  provided 
for,  the  trust  company  shall  mail  in  a  securely  closed,  postpaid,  registered 
letter,  addressed  to  such  renter  or  lessee  at  his,  their,  or  its  last  known 
postoffice  address,  a  notice  stating  that  two  years  have  elapsed  since  the 
opening  of  the  safe  or  box  and  the  mailing  of  the  certificate  thereof,  and 
that  the  trust  company  will  sell  the  property  or  articles  of  value  set  out 
in  said  certificate,  at  a  time  and  place  stated  in  such  notice,  not  less  than 
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thirty  days  after  time  of  mailing  such  notice,  and  stating  the  amount 
which  shall  have  then  been  due  for  rental  up  to  the  time  of  opening  such 
safe,  the  costs  of  opening  thereof,  and  the  further  costs  of  safe-keeping  all  of 
its  contents  for  the  period  since  the  opening  of  the  safe  or  box.  Unless 
such  renter  or  lessee  shall  pay  on  or  before  the  day  mentioned  all  said 
sums,  and  all  the  charges  accruing  to  the  time  of  payment,  including  ad- 
vertising, the  trust  company  may  sell  all  the  property  or  articles  of  value 
set  out  in  said  certificate  at  public  auction,  at  the  time  and  place  stated 
in  said  notice,  provided  a  notice  of  the  time  and  place  of  sale  has  been 
published  once  within  ten  days  prior  to  the  sale  in  a  newspaper  pub- 
lished in  the  place  where  the  sale  is  held.  From  the  proceeds  of  the  sale, 
the  trust  company  shall  deduct  all  its  charges  as  stated  in  said  notice,  to- 
gether with  any  other  charges  that  shall  have  accrued  since  the  mailing 
thereof,  including  reasonable  expenses  for  notice,  advertising  and  sale. 
The  balance,  if  any,  of  such  proceeds,  shall  be  held  as  a  special  deposit  by 
the  trust  company.  The  trust  company  shall  file  with  such  deposits  a  cer- 
tificate stating  the  name  and  last  known  place  of  residence  of  the  owner 
of  the  property  sold,  the  articles  sold,  the  price  obtained  therefor,  and 
showing  that  the  notices  herein  required  were  duly  mailed  and  that  the 
sale  was  advertised  as  required  herein.  The  trust  company  holding  such 
balance  shall  credit  the  same  to  the  owner  of  the  property,  and  pay  the 
same  to  such  owner,  his,  their,  or  its  assignee,  or  legal  representatives,  or 
demand  and  satisfactory  evidence  of  identity.  If  such  balance  remains  in 
the  possession  of  such  trust  company  for  a  period  of  five  years,  unclaimed 
by  the  person,  partnership  or  corporation  legally  entitled  thereto,  it  shall 
be  treated  as  an  unclaimed  deposit.  Whenever  the  contents  of  any  such 
safe  or  box,  so  opened,  shall  consist  either  wholly  or  in  part  of  documents 
or  letters  or  other  papers  of  a  private  nature,  such  documents,  letters  or 
papers  shall  not  be  sold,  but  shall  be  retained  by  the  trust  company  for  a 
period  of  ten  years  from  the  time  of  the  opening  of  the  box,  and,  unless 
sooner  claimed  by  the  owner,  may  be  thereafter  destroyed  in  the  presence 
of  an  officer  of  the  trust  company  and  a  notary  public  not  an  officer  or 
employee  of  the  trust  company.  The  provisions  of  this  section  do  not  pre- 
clude any  other  remedy  by  action  or  otherwise  now  existing  for  the  en- 
forcement of  the  claims  of  a  trust  company  against  the  person,  partner- 
ship or  corporation  in  whose  name  such  safe  or  box  stood,  nor  bar  the 
right  of  a  trust  company  to  recover  so  much  of  the  debt  due  it  as  shall  not 
be  paid  by  the  proceeds  of  the  sale  of  the  property  deposited  with  it. 
1932  Code,  §  7902;  1928  (35)  1271. 

§  7903.  Deposits  on  savings. — In  addition  to  the  powers  authorized  under 
section  7886,  trust  companies  organized  under  the  provisions  of  sections 
7878  to  7904,  inclusive,  or  which  shall  adopt  the  provisions  of  sections 
7878  to  7904,  inclusive,  as  part  of  their  charters  as  provided  in  section 
7880,  if  the  charter  of  the  said  company  shall  specifically  authorize  the 
same,  or  if  the  stockholders  of  a  trust  company  heretofore  organized  un- 
der the  laws  of  this  State  and  electing  to  adopt  sections  7878  to  7904,  in- 
clusive, as  a  part  of  its  charter  shall  specifically  authorize  the  same  at  the 
time  of  making  such  election,  may  receive  and  accept  deposits  of  money 

iv.-s.r-i9 
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upon  savings  accounts  only,  but  no  such  trust  company  shall  receive  such 
deposits  or  pay  or  honor  checks  against  such  deposits  except  in  its  own 
banking  house:  provided,  that  any  trust  company  accepting  or  receiving 
savings  deposits  as  in  this  section  authorized,  in  addition  to  the  restric- 
tions and  limitations  in  sections  7878  to  7904,  inclusive,  provided,  shall  be 
subject  to  all  laws  of  this  State  restricting  or  controlling  the  management, 
operation  and  conduct  of  banking  corporations  or  banking  institutions, 
and  the  stockholders  of  such  trust  companies  shall  be  subject  to  the  same 
liabilities  for  the  protection  of  depositors  having  savings  deposits  with 
such  trust  companies  as  are  imposed  upon  stockholders  of  banking  insti- 
tutions under  the  laws  of  this  State  for  the  protection  of  deposits  made 
with  such  banking  institutions. 
1932  Code,  §  7903;  1928  (35)  1271. 

§  7904.     Construction  of  sections  7878  to  7904 — license  of  foreign  companies. 

— The  provisions  of  this  law,  so  far  as  they  are  the  same  as  those  exist- 
ing laws,  shall  be  construed  as  a  continuation  of  such  laws  and  not  as 
new  enactments;  and  the  repeal  by  this  law  of  any  provisions  of  law  shall 
not  revive  any  law  heretofore  repealed  or  superseded;  nor  shall  it  affect 
any  act  done,  liability  incurred,  or  any  right  accrued  and  established,  or 
any  suit  or  prosecution,  civil  or  criminal,  pending  or  to  be  instituted,  to 
enforce  any  right  or  penalty  or  to  punish  any  offense  under  the  authority 
of  the  repealed  laws;  and  any  person  who  at  the  time  when  said  repeal 
takes  effect  holds  office  under  any  of  the  laws  repealed  shall  continue  to 
hold  such  office  according  to  the  tenure  thereof:  provided,  that  the  pro- 
visions of  sections  7878  to  7904,  inclusive,  shall  not  be  applicable  to,  nor 
affect  the  doing  of  business  in  the  State  of  South  Carolina  nor  the  main- 
tenance of  a  place  of  business  therein,  by  trust  companies  organized  or 
chartered  under  the  laws  of  any  other  State  or  the  licensing  thereof  under 
the  laws  of  the  State  of  South  Carolina,  when  the  sole  business  of  said 
trust  company  within  the  State  of  South  Carolina  is  the  lending  of  money 
on  real  estate  therein,  or  when  the  business  of  said  foreign  corporation  or 
trust  company  is  not  the  operation  of  a  trust  or  banking  business  in 
South  Carolina  within  the  meaning  of  the  provisions  of  sections  7878  to 
7904,  inclusive.  A  license  to  such  trust  companies  incorporated  under  the 
laws  of  any  other  State  shall  be  issued  by  the  secretary  of  state  upon  the 
approval  of  the  state  board  of  bank  control. 
1932  Code,  §  7904;  1928  (35)  1271;  1933  (38)  296;  1936  (39)  1484. 

§  7905.  State  banks,  trust  companies  and  fiduciary  corporations  doing  a 
trust  business. — All  state  banks,  trust  companies,  and  fiduciary  corpora- 
tions doing  a  trust  business,  shall  be  subject  to  examination  by  the  state 
board  of  bank  control,  and  shall  be  further  subject  to  the  following  rules 
and  regulations  for  the  conduct  of  such  trust  business. 
1932  Code,  §  7905;  1930  (36)  1367;  1933  (38)  296;  1936  (39)  1484. 

See  also  section  7838.  where  banks  accept  funds  to  invest  or 
Not  retroactive.  —  Sections  7905-7910  manage  in  a  fiduciary  capacity,  and  has 
are  not  retroactive.  Ex  parte  Michie,  167  not  application  whatever  to  a  general 
S.  C,  1,  165  S.  E.  359;  Strauss  v.  United  deposit  which  creates  a  mere  indebted- 
States  Fidelity  &  Guaranty  Co.,  63  F.  ness  on  the  part  of  the  bank.  Santee 
(2d)  174.  Timber  Corporation  v.  Elliott,  70  F.  (2nd) 
Sections  7905-7910  apply  only  to  cases  179. 
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§  7906.  Fiduciary  assets  to  be  segregated — separate  records — officer  in 
charge. — Banks,  trust  companies,  or  corporations  acting  in  a  fiduciary 
capacity  shall  segregate  all  assets  held  in  any  fiduciary  capacity  from  the 
general  assets  of  the  bank,  trust  company,  or  corporation,  and  shall  keep 
a  separate  set  of  books  or  records  showing  in  proper  detail  all  transactions 
relative  to  such  fiduciary  business,  and  such  books  and  records  shall  be 
under  the  management  of  an  officer  or  officers  whose  duty  shall  be  pre- 
scribed by  the  board  of  directors  of  the  bank,  trust  company,  or  corpora- 
tion. 
1932  Code,  §  7906;  1930  (36)  1367. 

In  suit  by  receiver  of  national   bank  S.  C.  369,  180  S.  E.  350. 

for  adjudication  of  controversy  in  respect  Trust   company,   having   mingled    trust 

of  investment  of  trust  funds  in  partici-  funds  with  commercial  deposits  and  used 

pation  certificate,  court  has  authority  to  same  in  its  general  banking  business,  is 

determine  whether  investment  was  ille-  liable  for  resulting  loss,  though  it  acted 

gal,  worth  of  trust  assets,  loss  occasioned  without  fraud  or  negligence.  Strauss  v. 

by  fault  of  trust  department,  and  to  al-  United  States  Fidelity  &  Guaranty  Co., 

low    any    loss    as    general    or    preferred  63  F.  (2d)  174. 
claim.    Marchant    v.    Wannamaker,    176 

§  7907.  Funds  to  be  secured. — Funds  received  or  held  in  the  trust  depart- 
ment awaiting  investment  or  distribution  shall  be  secured  to  the  trust  de- 
partment if  such  funds  have  been  deposited  in  its  own  bank,  or  in  any 
other  banking  corporation,  by  the  bonds  acceptable  for  the  securing  of 
public  funds  in  South  Carolina,  and  shall  be  equal  in  market  value  to  the 
amount  of  funds  so  deposited. 
1932  Code,  §  7907;  1930  (36)  1367. 

§  7908.  Funds  to  be  invested. — Funds  held  by  the  trust  department  shall 
be  invested  as  soon  as  practicable  in  strict  accordance  with  the  will  or 
agreement,  governing  the  trust  and  in  the  absence  of  such  direction,  shall 
be  invested  under  the  terms  of  the  laws  for  such  investments  in  the  State 
of  South  Carolina.  The  investments  shall  be  made  by  an  investment  com- 
mittee, appointed  by  the  board  of  directors,  and  all  such  investments  shall 
be  approved  by  the  board  of  directors. 
1932  Code,  §  7908;  1930  (36)  1367. 

Where  bank  knowingly  and  in  viola-  ex    maleficio    upon    assets    of    insolvent 

tion    of   statute    invested    trust    fund    in  bank.    Blankenship    v.    Zimmerman,    179 

mortgages    which    exceeded    value    of  S.  C.  171;  183  S.  E.  760. 
property,   beneficiaries   entitled  to  trust 

§  7309.     Investments  to  be  kept  separate. — The  investments  of  each  in- 
dividual trust  shall  be  kept  separate  and  distinct  from  all  other  trusts  and 
plainly  marked. 
1932  Code,  §  7909;  1930  (36)  1367. 

See  generally  Marchant  v.  Wannamak-      v.    United    States    Fidelity    &    Guaranty 
er,   176  S.  C.  369,   180  S.  E.  350;  Strauss      Co.,   63  F.   (2d)   174. 

§  7910.  Securities. — The  securities  of  the  trust  department  for  each  in- 
dividual trust  shall  be  in  the  joint  custody  of  two  or  more  officers  or  other 
employees  of  the  bank  designated  by  the  board  of  directors  of  the  bank 
or  trust  company,  as  the  case  may  be,  and  such  officers  or  employees  shall 
be  bonded. 
1932  Code,  §  7910;  1930  (36)  1367. 
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ARTICLE  3 
Cooperative  Credit  Unions 

7911.  Definition.  tors. 

7912.  Deposits  and  loans.  7926.  Use  of  deposits. 

7913.  Certificate  of  charter.  7927.  Payment  of  loans. 

7914.  Use    of   words    "cooperative  credit      7928.  Compensation  of  officers  and  corn- 
union."  mitteemen. 

7915.  Duties  of  bank  examiner.  7929.  Expulsion  of  members. 

7916  and  7917.  By-laws.  7930.  Payment  of  retiring  members. 

7918.  Meetings  and  dividends.  7931   and  7932.  Dividends. 

7919    thru    7923.  Directors,    officers    and  7933.  Guaranty  fund. 

committees.  7934.  Dissolution  and  liquidation. 

7924.  Capital  stock.    _  7935.  Reports    to    bank    examiner. 

7925.  Minors  as  stockholders  and  deposi- 

§  7911.  Cooperative  credit  union — meaning. — In  this  article  the  words 
"cooperative  credit  union"  shall  mean  a  cooperative  association  formed  for 
the  purpose  of  promoting  thrift  among  its  members  and  to  enable  them, 
when  in  need,  to  obtain  for  productive  and  provident  purposes  moderate 
loans  of  money  for  short  periods  and  at  reasonable  rates  of  interest. 
1932  Code,  §  7911;  Civ.  C.  '22,  §  4003;  1915  (29)  240. 

§  7912.  May  receive  deposits — lend — invest — other  powers. — A  co-opera- 
tive credit  union  may  receive  the  savings  of  its  members  in  payment  for 
shares  or  on  deposit,  may  lend  to  its  members  at  reasonable  rates  of  inter- 
est, not  to  exceed  seven  per  cent,  per  annum,  or  may  invest,  as  hereinafter 
provided,  the  funds  so  accumulated,  may  receive  deposits  from  non-mem- 
bers, paying  the  rates  of  interest  usually  allowed  by  savings  banks  of  the 
community,  and  making  loans  of  same  to  its  members,  may  borrow  from 
banks,  savings  banks,  trust  companies,  or  persons,  and  loan  such  money 
to  its  members,  and  may  discount  the  notes  of  its  members  given  for  loans, 
and  may  undertake  such  other  activities  relating  to  the  purposes  of  the 
association  as  its  by-laws  may  authorize. 
1932  Code,  §  7912;  Civ.  C.  '22,  §  4004;  1915  (29)  240;  1923  (33)  97. 

§  7913.  Certificate  of  charter — duties  of  secretary  of  state. — Ten  or  more 
citizens  of  this  State  who  have  associated  themselves  by  an  agreement  in 
writing  for  the  purpose  of  forming  a  cooperative  credit  union  may  receive 
from  the  secretary  of  state  a  certificate  of  charter  and  may  become  a  cor- 
poration upon  complying  with  all  the  provisions  hereof,  when  the  said 
secretary  of  state  is  satisfied  that  the  proposed  field  of  operation  is  favora- 
ble to  the  success  of  such  cooperative  credit  union,  and  that  the  standing  of 
the  proposed  members  is  such  as  to  give  assurance  that  its  affairs  will  be 
administered  in  accordance  with  the  spirit  of  this  article. 
1932  Code,  §  7913;  Civ.  C.  '22,  §  4005;  1915  (29)  240. 

§  7914.     Restricted  use  of  words  "cooperative  credit  union" — injunction. — 

No  person,  partnership,  association  or  corporation,  except  corporations 
formed  under  the  provisions  of  this  article,  shall  hereafter  transact  busi- 
ness under  any  name  or  title  which  contains  the  three  words  "cooperative 
credit  union,"  or  any  combination  of  two  or  more  of  these  words,  coopera- 
tive credit  union,  except  those  expressly  authorized  herein  to  be  formed; 
and  any  person,  partnership,  association  or  corporation  which  violates  the 
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provisions  of  this  section  may  be  enjoined  from  doing  business  under  such 
name  or  title  at  the  instance  of  any  stockholder  of  any  cooperative  credit 
union  legally  organized  under  this  article. 

1932  Code,  §  7914;  Civ.  C.  '22,  §  4006;  1915  (29)  240. 

§  7915.  Bank  examiner  —  duties  —  report  —  prosecutions.  —  Every  coop- 
erative credit  union  which  may  be  organized  under  the  provisions  of  this 
article  shall  be  subject  to  the  supervision  of  the  state  bank  examiner.  The 
said  state  bank  examiner  shall  require  such  cooperative  credit  unions  to 
keep  such  books  as  he  may  deem  necessary  for  the  proper  conduct  of  their 
business;  shall  make  examination  and  demand  sworn  report  by  the  officers 
of  the  transaction  of  such  cooperative  credit  union's  business,  and  may  in- 
stitute necessary  proceedings  for  the  prosecution  of  any  officer  or  director 
misapplying  the  cooperative  credit  union's  funds. 
1932  Code,  §  7915;  Civ.  C.  '22,  §  4007;  1915  (29)  240. 

Office  of  state  bank  examiner  abolished  by  Act  235  of  1933. 

§  7916.  By-laws. — The  by-laws  of  each  cooperative  credit  union  shall  pre- 
scribe: 

(a)  The  name  of  the  corporation. 

(b)  The  purposes  for  which  it  is  formed. 

(c)  The  conditions  of  residence  or  occupation  which  qualify  persons  for 
membership. 

(d)  The  par  value  of  shares  of  capital  stock. 

(e)  The  conditions  on  which  shares  may  be  paid  in,  transferred,  and 
withdrawn. 

(f)  The  system  for  encouraging  members  to  increase  their  holdings  of 
shares. 

(g)  The  conditions  on  which  deposits  may  be  received  and  withdrawn, 
(h)  The  method  of  receipting  for  money  paid  on  account  of  shares  or  de- 
posits. 

(i)  The  number  of  directors  and  the  number  of  members  of  the  credit 
committee. 

(j)  The  duties  of  the  several  officers. 

(k)  The  fines,  if  any,  which  shall  be  charged  for  failure  to  meet  obliga- 
tions to  the  corporation  punctually. 

(1)  The  date  of  the  annual  meeting  of  members. 

(m)  The  manner  in  which  members  shall  be  notified  of  meetings. 

(n)  The  number  of  members  which  shall  constitute  a  quorum  at  meet- 
ings. 

(o)  Such  other  regulations  as  may  seem  necessary. 

1932  Code.  §  7916;  Civ.  C.  '22,  §  4008;  1915  (29)  240. 

§  7917.  By-laws  must  be  approved  by  bank  examiner. — No  such  coopera- 
tive credit  union  shall  receive  deposits  or  payments  on  account  of  shares, 
or  make  any  loans,  until  its  by-laws  have  been  approved  in  writing  by  the 
state  bank  examiner,  nor  shall  any  amendments  to  its  by-laws  become  oper- 
ative until  they  have  been  so  approved. 

1932  Code,  §  7917;  Civ.  C.  '22,  §  4009;  1915  (29)  240. 

See  note  to  §  7915. 
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§  7918.  Fiscal  year — meetings  of  members — voting  dividends — appeals — 
amend  by-laws. — The  fiscal  year  of  every  such  cooperative  credit  union 
shall  end  at  the  close  of  business  on  the  thirty-first  day  of  December.  The 
annual  meeting  of  the  corporation  shall  be  held  at  such  time  and  place  as 
the  by-laws  prescribe.  Special  meetings  may  be  held  by  order  of  the  direc- 
tors or  of  the  supervision  committee,  and  the  clerk  shall  give  notice  of 
special  meetings  upon  request,  in  writing,  of  ten  members.  Notice  of  all 
meetings  of  the  corporation  shall  be  given  in  the  manner  prescribed  by  the 
by-laws.  No  person  shall  be  entitled  to  vote  who  has  not  been  a  member 
for  more  than  three  months,  but  this  restriction  shall  not  apply  during 
the  first  twelve  months  of  the  existence  of  the  corporation,  nor  shall  any 
member  vote  by  proxy  or  have  more  than  one  vote.  At  the  annual  meeting 
the  members  shall,  upon  recommendation  of  the  board  of  directors,  declare 
dividends  and  fix  the  amount  of  the  entrance  fee:  provided,  that  the  max- 
imum dividends  upon  shares  in  any  year  shall  not  exceed  one  per  cent, 
over  and  above  the  average  rate  of  interest  received  from  borrowers  dur- 
ing that  year.  At  any  meeting  the  members  may  decide  upon  any  question 
of  interest  to  the  corporation,  and  upon  appeal  of  two  members  may  re- 
verse decisions  of  the  credit  committee  or  board  of  directors,  and  by  a 
three-fourths  vote  of  those  present,  provided  the  notice  of  the  meeting  shall 
have  specified  the  question  to  be  considered,  may  amend  the  by-laws. 
Provided,  further,  that  the  provision  as  to  the  maximum  dividends  in  the 
above  proviso  shall  not  apply  to  the  Charleston  Postal  Cooperative  Credit 
Union. 
1932  Code,  §  7918;  Civ.  C.  '22,  §  4010;  1915  (29)  240;  1926  (34)  1026. 

§  7919.     Board   of    directors — credit    committee — supervision    committee- 


special  committee. — At  the  annual  meeting  the  members  shall  elect  from 
their  members  a  board  of  directors  of  not  less  than  five  members,  a  credit 
committee  of  not  less  than  three  members,  a  supervision  committee  of 
three  members,  and  a  special  committee  of  two  members.  No  member  of 
the  board  of  directors  shall  be  a  member  of  the  credit  committee,  or  of 
the  supervision  committee,  or  of  the  special  committee,  nor  shall  one  per- 
son be  a  member  of  more  than  one  of  said  committees.  All  directors  and  all 
members  of  said  committees,  as  well  as  all  officers  whom  they  may  elect, 
shall  be  sworn,  and  shall  hold  their  several  offices  until  others  are  elected 
and  qualified  in  their  stead,  and  a  record  of  every  such  qualification  shall 
be  filed  and  preserved  with  the  records  of  the  corporation. 
1932  Code,  §  7919;  Civ.  C.  '22,  §  4011;  1915  (29)  240. 

§  7920.  Board  of  directors  —  president  —  vice  president  —  other  officers  — 
duties — powers. — At  its  first  meeting  the  board  of  directors  shall  elect 
from  their  number  a  president,  vice-president,  a  clerk  and  a  treasurer,  who 
shall  be  the  executive  officers  of  the  corporation.  The  board  of  directors 
shall  have  the  general  management  of  the  affairs,  the  funds,  and  the  records 
of  the  corporation,  and  shall  meet  as  often  as  may  be  necessary.  It  shall  be 
the  special  duty  of  the  board  of  directors: 

(a)  To  act  upon  all  applications  for  membership. 

(b)  To  act  upon  the  expulsion  of  members. 

(c)  To  fix  the  amount  of  surety  bond  which  shall  be  required  of  each 
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officer  having  custody  of  funds. 

(d)  To  determine  the  rate  of  interest  which  shall  be  allowed  on  de- 
posits. 

(e)  To  determine  the  rate  of  interest  which  shall  be  charged  on  loans. 

(f)  To  fill  vacancies  in  the  board  of  directors  or  in  the  credit  committee 
of  the  corporation  until  the  election  and  the  qualification  of  officers  to  fill 
said  vacancies. 

(g)  To  make  recommendations  to  meetings  of  the  members  relative  to 
the  amount  of  entrance  fee;  the  maximum  number  of  shares  which  may  be 
held  by,  and  the  maximum  amount  which  may  be  lent  to,  any  one  member; 
the  dividend  to  be  declared;  amendments  to  the  by-laws,  and  any  other 
matters  which,  in  their  opinion,  the  members  should  decide. 

1932  Code,  §  7920;  Civ.  C.  '22,  §  4012;  1915  (29)  240. 

§  7921.  Credit  committee — duties — regulation  of  loans. — The  credit  com- 
mittee shall  approve  every  loan  or  advance  made  by  the  corporation,  ex- 
cept as  set  forth  in  section  7923.  Every  application  for  a  loan  shall  be  made 
in  writing  and  shall  state  the  purpose  for  which  the  loan  is  desired  and  the 
security  offered.  No  loan  shall  be  made  unless  the  credit  committee  is  sat- 
isfied that  it  promises  to  benefit  the  borrower,  nor  unless  it  has  the  unani- 
mous approval  of  those  members  of  said  committee  who  were  present  when 
it  was  considered,  nor  if  any  member  of  said  committee  shall  disapprove 
thereof;  but  the  applicant  for  a  loan  may  appeal  from  the  decision  of  the 
credit  committee  to  the  board  of  directors.  This  section  is  modified  by  sec- 
tion 7923. 
1932  Code,  §  7921;  Civ.  C.  '22,  §  4013;  1915  (29)  240. 

§  7922.  Supervision  committee — d  u  t  i  e  s — powers. — The  supervision  com- 
mittee shall  inspect  the  securities,  the  cash,  and  the  accounts  of  the  cor- 
poration, and  supervise  the  acts  of  its  board  of  directors,  credit  committee, 
and  officers.  At  any  time  the  supervision  committee,  by  a  unanimous  vote, 
may  suspend  the  credit  committee  or  any  officer  elected  by  the  board  of 
directors,  and  by  a  majority  vote  may  call  a  meeting  of  the  shareholders  to 
consider  any  violation  of  this  article  or  of  the  by-laws  or  any  practice  of 
the  corporation  which,  in  the  opinion  of  said  supervision  committee,  is  un- 
safe and  unauthorized.  Within  seven  days  after  the  suspension  of  the  credit 
committee  the  supervision  committee  shall  cause  notice  to  be  given  of  a 
special  meeting  to  take  such  action  relative  to  such  suspension  as  may 
seem  necessary.  The  supervision  committee  shall  fill  vacancies  in  their  own 
number  until  the  next  annual  meeting. 

1932  Code,  §  7922;  Civ.  C.  '22,  §  4014;  1915  (29)  240. 

§  7923.  Special  committee — duties — powers. — The  special  committee  shall 
act  upon  every  loan  or  advance  made  by  the  corporation  to  any  member  of 
the  board  of  directors,  or  to  any  member  of  the  credit  committee,  or  to  any 
member  of  the  supervision  committee.  Every  application  for  a  loan  to  such 
individual,  or  individuals,  shall  be  made  in  writing,  and  shall  state  the 
purpose  for  which  the  loan  is  desired  and  the  security  offered.  No  such  loan 
shall  be  made  unless  the  special  committee  is  satisfied  that  it  promises  to 
benefit  the  borrower,  nor  unless  it  has  received  the  approval,  in  writing,  of 


§  7923  Civil  Code  Page  584 

both  members  of  the  special  committee. 

1932  Code,  §  7923;  Civ.  C.  '22,  §  4015;  1915  (29)  240. 

§  7924.  Capital  stock  and  stockholders — liability. — The  capital  stock  of  the 
corporation  shall  be  unlimited  in  amount;  shares  of  capital  stock  may  be 
subscribed  for  and  paid  in  in  such  manner  as  the  by-laws  shall  prescribe, 
but  no  certificate  for  shares  shall  be  issued  until  said  shares  have  been  fully 
paid  up.  The  par  value  of  each  share  in  the  capital  stock  shall  be  five  dol- 
lars. As  an  initial  payment  for  the  privilege  of  membership,  each  member 
shall  pay  an  entrance  fee  of  at  least  one  dollar,  besides  subscribing  for  not 
less  than  one  share  of  the  capital  stock.  Only  a  natural  person  may  be  a 
shareholder,  and  no  one  person  may  hold  more  than  two  hundred  shares, 
which  may  be  evidenced  by  passbook  entry  or  by  certificates,  as  the  by-laws 
may  determine:  provided,  that  this  shall  be  no  bar  to  the  membership  in  any 
corporation  formed  under  this  article  of  any  other  credit  union  or  coopera- 
tive association.  The  liabilities  of  said  stockholders  in  said  union  shall  in  all 
respects  be  the  same  as  stockholders  in  banks  and  banking  institutions 
chartered  under  the  laws  of  this  State. 

1932  Code,  §  7924;  Civ.  C.  '22,  §  4016;  1915  (29)  240;  1923  (33)  105. 

§  7925.  Minors  may  be  stockholders  and  depositors — trusts. — Shares  may 
be  issued  and  deposits  received  in  the  name  of  a  minor,  and  such  shares 
and  deposits  may,  in  the  discretion  of  the  board  of  directors,  be  withdrawn 
by  such  minor  or  by  his  parent  or  guardian,  and  in  either  case  payments 
made  on  such  withdrawals  shall  be  valid.  If  shares  are  held  or  deposits 
made  in  the  trust,  the  name  and  the  residence  of  the  beneficiary  shall  be 
disclosed  and  the  account  shall  be  kept  in  the  name  of  such  holder  as 
trustee  for  such  minor.  If  no  other  notice  of  the  existence  and  the  terms  of 
such  trust  has  been  given  in  writing  to  the  corporation,  such  shares  or  de- 
posits may,  upon  the  death  of  the  trustee,  be  withdrawn  by  the  person  for 
whom  the  amount  of  such  shares  was  paid  in  or  for  whom  such  deposit 
was  made,  or  by  his  legal  representative. 

1932  Code,  §  7925;  Civ.  C.  '22,  §  4017;  1915  (29)  240. 

§  7926.  Funds — loans — deposits — investments. — The  capital,  the  deposits, 
and  the  surplus  funds  of  the  corporation  shall  be  either  lent  to  the  members 
for  such  purposes,  and  upon  such  security  and  terms  as  the  credit  commit- 
tee or  the  special  committee  shall  approve,  or  deposit  to  the  credit  of  the 
corporation  in  savings  banks,  or  in  trust  companies,  or  in  state  banks  in- 
corporated under  the  laws  of  this  State,  or  in  national  banks  located  in 
this  State,  such  depositories  to  be  approved  by  the  state  bank  examiner, 
or  invested  in  any  investment  which  is  legal  for  savings  banks  in  the  State 
of  South  Carolina. 

1932  Code,  §  7926;  Civ.  C.  '22,  §  4018;  1915  (29)  240;  1923  (33)   173. 

Office  of  state  bank  examiner  abolished  by  Act  235  of  1933. 

§  7927.  Rights  and  liabilities  of  borrower. — A  borrower  may  repay  the 
whole  or  any  part  of  his  loan  on  any  day  on  which  the  office  of  the  cor- 
poration is  open  for  the  transaction  of  business.  For  failure  to  pay  the  in- 
terest or  any  installment  required  by  the  terms  of  the  loan,  the  borrower 
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may  be  fined  if  the  by-laws  so  prescribe. 

1932  Code,  §  7927;  Civ.  C.  '22,  §  4019;  1915  (29)  240. 

§  7928.  Directors,  credit  committee,  supervision  committee,  special  com- 
mittee forbidden  to  receive  compensation — may  not  borrow  or  be  surety — 
exception — certain  officers'  compensation. — No  member  of  the  board  of 
directors,  or  of  the  credit  committee,  or  of  the  supervision  committee,  or  of 
the  special  committee,  shall  receive  any  compensation  for  his  services  as 
a  member  of  said  board  or  of  either  of  said  committees,  nor  shall  any  mem- 
ber of  the  credit  committee  or  of  the  supervision  committee,  either  direct- 
ly or  indirectly,  borrow  from  the  corporation  or  become  surety  for  any 
loan  or  advance  made  by  the  corporation,  except  upon  the  approval  of  two- 
thirds  of  the  members  of  the  corporation.  But  the  officers  elected  by  the 
board  of  directors  may  receive  such  compensation  as  said  board  shall 
authorize. 
1932  Code,  §  7928;  Civ.  C.  '22,  §  4020;  1915  (29)  240. 

§  7929.  Expulsion  of  members — notice — hearing. — The  board  of  directors 
may  expel  from  the  corporation  any  member  who  has  not  carried  out  his 
engagements  with  the  corporation,  or  who  has  been  convicted  of  a  criminal 
offense,  or  who  neglects  or  refuses  to  comply  with  the  provisions  of  this 
article  or  of  the  by-laws  of  the  corporation,  or  whose  private  life  is  a  source 
of  scandal,  or  who  habitually  neglects  to  pay  his  debts,  or  who  shall  become 
insolvent  or  bankrupt,  or  who  shall  have  deceived  the  corporation  with  re- 
gard to  his  property,  resources,  credit  or  use  of  borrowed  money,  but  no 
member  shall  be  so  expelled  until  he  has  been  informed  in  writing  of  the 
charges  against  him,  and  until  an  opportunity  has  been  given  him,  after 
reasonable  notice,  to  be  heard  thereon. 
1932  Code,  §  7929;  Civ.  C.  '22,  §  4021;  1915  (29)  240. 

§  7930.     How   members  withdrawing  or   expelled   may  be  paid. — The 

amounts  paid  in  on  shares  or  deposited  by  members  who  have  withdrawn 
or  who  have  been  expelled  shall  be  paid  to  them,  less  all  accrued  interest 
and  other  gains  or  profits,  but  in  the  order  of  withdrawal  or  expulsion  and 
only  as  funds  therefor  become  available,  and  after  deducting  any  amounts 
due  by  said  members  to  the  corporation,  but  such  expulsion  shall  not  op- 
erate to  relieve  a  member  from  any  remaining  liability  to  the  corporation. 
1932  Code,  §  7930;  Civ.  C.  '22,  §  4022;  1915  (29)  240. 

§  7931.  Dividends — supervision  committee — audit — report. — Immediately 
before  a  meeting  of  the  board  of  directors  called  to  recommend  the  declara- 
tion of  a  dividend,  the  supervision  committee  shall  make  a  thorough  audit 
of  the  repairs,  the  disbursements,  the  income,  the  assets,  and  the  liabilities 
of  the  corporation  for  the  fiscal  year,  and  shall  make  a  full  report  thereon 
to  the  directors.  Said  report  shall  be  read  at  the  annual  meeting  and  shall 
be  filed  and  preserved  with  the  records  of  the  corporation. 
1932  Code,  §  7931;  Civ.  C.  '22,  §  4023;  1915  (29)  240. 

§  7932.     Regulation  of  dividends — payment. — At  the  annual  meeting  a  div- 
idend may  be  declared  from  income  which  has  been   actually   collected 
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during  the  fiscal  year  next  preceding,  or  during  the  months  which  have 
elapsed  since  the  corporation  began  business,  and  which  remains  after 
the  deduction  of  all  expenses,  losses,  interest  on  deposits,  and  the  amount 
required  to  be  set  apart  as  a  guaranty  fund.  Such  dividend  shall  be  paid  on 
all  fully-paid  shares  outstanding  at  the  close  of  the  fiscal  year,  but  shares 
which  become  fully  paid  during  the  year  shall  be  entitled  only  to  a  pro- 
portional part  of  said  dividend,  calculated  from  the  first  day  of  the  month 
following  such  payment  in  full.  Dividends  due  to  a  member  shall  be  paid 
to  him  in  cash  or  credited  to  the  account  of  partly-paid  shares  for  which  he 
has  subscribed. 

1932  Code,  §  7932;  Civ.  C.  '22,  §  4024;  1915  (29)  240. 

§  7933.  Guaranty  fund — regulation. — Immediately  before  the  payment  of 
each  dividend  there  shall  be  set  apart  as  a  guaranty  fund  twenty  per  cent, 
of  the  net  income  which  has  accumulated  during  the  fiscal  year.  Such 
fund  and  the  investments  shall  belong  to  the  corporation  and  shall  be  held 
to  meet  contingencies  or  losses  in  its  business.  All  entrance  fees  shall  be 
added  at  once  to  the  guaranty  fund.  But  upon  recommendation  of  the  board 
of  directors  the  members  at  an  annual  meeting  may  increase,  and  when- 
ever said  fund  equals  or  exceeds  the  amount  of  capital  stock  actually  paid 
in,  may  decrease  the  proportion  of  profits  which  is  required  by  this  section 
to  be  set  apart  as  a  guaranty  fund. 
1932  Code,  §  7933;  Civ.  C.  '22,  §  4025;  1915  (29)  240. 

§  7934.  Dissolution  of  corporation — liquidation. — At  any  meeting  specially 
called  to  consider  the  subject,  the  members,  upon  the  unanimous  recom- 
mendation of  the  board  of  directors,  may  vote  to  dissolve  the  corporation, 
provided  at  least  two-thirds  of  the  members  are  present  at  such  meetings 
and  provided  not  more  than  ten  members,  either  in  person  or  by  written 
notice,  object  thereto.  A  committee  of  three  members  shall  thereupon  be 
elected  to  liquidate  the  assets  of  the  corporation,  and  each  share  of  the  cap- 
ital stock,  according  to  the  amount  paid  in  thereon,  shall  be  entitled  to 
its  proportion  of  the  proceeds  after  all  deposits  and  debts  of  the  corpora- 
tion have  been  paid. 
1932  Code,  §  7934;  Civ.  C.  '22,  §  4026;  1915  (29)  240. 

§  7935.  Reports  to  bank  examiner — penalty. — Within  seven  days  after  the 
last  business  day  of  December  in  each  year  every  such  corporation  shall 
make  to  the  state  bank  examiner  a  report  in  such  form  as  the  said  state 
bank  examiner  may  prescribe,  signed  by  the  president,  by  the  treasurer, 
and  by  a  majority  of  the  supervision  committee,  who  shall  certify  and  make 
oath  that  the  report  is  correct  according  to  their  best  knowledge  and  be- 
lief. Any  such  corporation  which  neglects  to  make  said  report  within  the 
time  prescribed  shall  forfeit  to  the  State  five  dollars  for  each  day  during 
which  such  neglect  continues. 
1932  Code,  §  7935;  Civ.  C.  '22,  §  4027;  1915  (29)  240. 

Office  of  state  bank  examiner  abolished  by  Act  235  of  1933. 


Page  587  Insurance  Dept.  and  Insurance  Companies 


§  7936 


CHAPTER  157 

Insurance  Companies 

Article  1.  Insurance  Department  and  Insurance  Companies, 

Article  2.  Foreign  Fire  Insurance  Companies,  §  8021. 

Article  3.  Fraternal  Benefit  Associations, 

Article  4.  Mutual  Protective  Associations, 

Article  5.  Mutual  Insurance  and  Mutual  Aid  Associations,  § 

Article  5-A.  Non-Profit  Hospital  Service  Plan,  §8113-1. 

Article  6.  Bond  and  Investment  Companies,  §  8114. 


7936. 


§ 
§  8030. 

§ 


8073. 


8088. 


ARTICLE   1 
Insurance  Department  and  Insurance  Companies 


7936.  Department  of  insurance. 

7937  thru  7939.  Insurance  commissioners. 

7940.  Duties  of  insurance  commissioner.      7969- 

7941.  Departmental  expenses  and  license 

fees.  7970 

7942.  Commissioner's   report.  7970- 

7943.  Clerical  aid. 

7944.  Powers  and  duties  of  commission-  7972. 
ers. 

7945.  Revocation  or  suspension  of  li-  7973. 
cense.  7975. 

7945-1.  Obstructing  the   commissioner. 

7945-2.  Insurance  commissioner  approve      7976. 

issuance   of   charters   to   insurance      7977. 

companies. 
7945-3.  Company's    charter   lost    or   sur-      7978. 

rendered. 

7946.  Orders   and   rulings.  7979 

7947.  Bonds  required  of  insurers. 

7948  and  7949.    License  fees  and  returns 

of  collected  premiums.  7981. 

7950.  Affidavit  of  insurers. 

7950-1.  Deposits,  fees,  etc.,  payable  by  7982. 
insurance  companies  organized  in  7983. 
other  States.  7984. 

7951.  License  of  agents. 

7952.  Sick  and  death  benefits  of  em-  7985. 
ployees. 

7953.  Collection  of  premiums  by  unli-  7986. 
censed  insurers. 

7954.  Business  transacted  through  resi-  7987. 
dent  agents. 

7955  thru  7961.  Regulations  as  to  insur-  7987- 
ance  brokers. 

7962.  Adjusters  for  insurers. 

7963.  No  license  for  medical  examiners.      7987- 

7964.  Commissioner  as  agent  for  accept-  7988. 
ance  of  service.  7989. 

7965.  Foreign  mutual  fire  insurance.  7990. 

7966.  Commissioner's  power  in  receiver- 
ship cases.  7991. 

7967.  Conditions  for  doing  business  in  7992. 
State  7993 

7968  thru  7974.  Penalty  for  violation.  7994^ 

7969.  Annual  license  fee.  7995. 

7969-1.  Misdemeanor     receive     premium      7996. 


for  insurance  in  insolvent  com- 
pany. 

2.  Present  false  claim  for  payment, 
make  false  statement, 
and  7971.  Definition  of  agent. 
■1.  Foreign  insurance  companies  do- 
ing business  without  a  license. 
Policies    issued    through    resident 
agents. 

Returns  as  to  reinsurance. 
Establishment  of  solvency  by  fire 
insurers  claiming  lien. 
Disposition  of  fines,   etc. 
Recovery  of  full  amount  for  total 
loss  by  fire. 

Invalidity  provisions  if  property 
encumbered  void. 

and  7980.  Limitation  as  to  right  to 
dispute  truth  of  application  state- 
ments. 

Claim  blanks  and  non-waiver 
agreements. 

"Loss  of  hand"  in  accident  policy. 
Valuation    of    securities. 
Payment   in   merchandise   or  serv- 
ices. 

Widows  and  children  as  benefici- 
aries. 

Waiver  of  right  to  dispute  truth  of 
application. 

Vacating  policy  for  misrepresenta- 
tion. 

1.  Insurer  deliver  copy  of  applica- 
tion with  life  health  and  accident 
insurance  policy — exemption. 

2.  Mortality    endowment    contracts. 
Policies  by  foreign  sureties. 
Bonds  by  surety  companies. 
Surety  company  estopped  to  deny 
corporate  power. 

Deposits  to  secure  policy  holders. 
Payment  of  taxes  by  insurers. 
Circulation  of  false  information. 
Rebates   and   discrimination. 
Loans   on   realty   mortgages. 
Illegal  inducements. 
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7997.  Venure  of  actions.  insurers. 

7998   thru   8002.  Examinations   of  suspi-  8016.  Discriminatory  and  excessive  rates. 

cious  fires.  8017.  Insurance  commission. 

8003  and  8004.  Schedules,  rates,  etc.,  of  8018.  Agreements    limiting    agents    to 

fire   insurance.  members  of  the  same  rating  bureau. 

8005.  Discriminatory  rates.  8019.  Provisions  for  fire  prevention   de- 

8006.  Variations  from  filed  rate.  vices. 

8007.  Contract    limiting    insurance    com-  8020.  License    revoked    for    non-compli- 
panies  invalid.  ance. 

8008   thru   8015.  Rating   bureaus   of  fire 

§  7936.  Insurance  department  established. — There  is  hereby  established 
a  separate  and  distinct  department  of  the  state  government,  to  be  known 
as  the  insurance  department,  which  shall  be  charged  with  the  enforcement 
and  execution  of  the  laws  now  in  existence,  and  which  may  hereafter  be 
passed,  relating  to  insurance  and  other  subjects,  which  may  be  placed 
under  the  supervision  of  this  department  by  the  laws  of  this  State. 
1932  Code,  §  7936;  Civ.  C.  '22,  5  4054;  Civ.  C.  '12,  §  2690;  1908  (25)  999. 

§  7937.  Insurance  commissioner — salary — no  interest  in  insurance  busi- 
ness.— The  chief  officer  of  the  said  department  shall  be  denominated  the 
insurance  commissioner.  He  shall  be  paid  an  annual  salary  of  twenty-five 
hundred  dollars,  payable  in  monthly  installments,  in  the  same  manner  as 
other  state  officers  are  now  paid:  provided,  the  insurance  commissioner 
shall  have  no  interest  in  any  insurance  company  or  in  any  insurance  agency 
in  this  State  or  in  any  State  while  holding  said  office. 
1932  Code,  §  7937;  Civ.  C.  '22,  §  4055;  Civ.  C.  '12,  §  2691;  1908  (25)  999. 

§  7938.  Commissioner  —  election  —  term.  —  Said  insurance  commissioner 
shall  be  elected  by  the  General  Assembly  for  a  term  of  four  years.  In  case 
a  vacancy  should  occur,  the  Governor  shall  appoint  for  the  unexpired  term: 
provided,  that  no  member  of  the  General  Assembly  shall  be  eligible  to  said 
election  nor  be  elected  to  the  office  while  a  member  of  either  branch  of  the 
General  Assembly. 


§  7939.  Commissioner — bond. — Every  person  appointed  as  insurance  com- 
missioner shall,  before  entering  upon  or  continuing  to  discharge  the  duties 
of  his  office,  take  the  same  oath  of  office  as  now  required  of  other  state  of- 
ficers, and  give  bond  to  the  State,  in  the  sum  of  twenty-five  thousand  ($25,- 
000.00)  dollars  with  sufficient  surety,  to  be  approved  by  the  state  treasurer, 
for  the  faithful  performance  of  all  the  duties  required  of  him  under  the  law 
during  the  term  of  his  office. 

1932  Code,  §  7939;  Civ.  C.  '22,  §  4058;  Civ.  C.  '12,  §  2694;  1908  (25)  999. 

§  7940.  Commissioner — duties. — There  shall  devolve  upon  said  insurance 
commissioner  all  the  duties  formerly  required  or  devolving  upon  the  state 
treasurer  and  comptroller  general  touching  or  relating  to  matters  pertain- 
ing to  insurance  of  any  and  all  kinds. 

1932  Code,  §  7940;  Civ.  C.  '22,  §  4059;  Civ.  C.  '12,  §  2695;  1908  (25)  999. 

§  7941.     Payment   of    expenses   of    department — annual    license    fees. — All 

expenses  of  the  insurance  department,  including  all  salaries  of  the  officers 
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and  empolyees,  proper  office  furniture,  printing,  stationery,  stamps  and 
all  other  supplies  and  expenses,  shall  be  paid  out  of  the  annual  insurance 
department  license  fees,  by  the  state  treasurer,  upon  warrants  of  the  comp- 
troller general,  approved  by  the  insurance  commissioner,  who  shall  attach 
itemized  statements  of  all  expenditures,  and  shall  publish  the  same  in  his 
annual  report.  The  insurance  commissioner,  for  this  purpose,  shall  collect, 
in  addition  to  all  other  license  fees  or  taxes  now  or  hereafter  provided  by 
law,  from  all  companies  which  shall  be  licensed  by  him  to  do  business  in 
this  State,  the  following  annual  department  license  fees,  to  wit:  from  each 
life  insurance  company  doing  business  on  a  legal  reserve  basis,  the  sum  of 
fifty  dollars  per  annum;  from  each  fire  insurance  company,  the  sum  of 
forty  dollars;  from  each  accident  of  casualty  or  surety  company,  the 
sum  of  forty  dollars;  from  each  company  doing  exclusively  a  marine 
business,  the  sum  of  fifteen  dollars;  for  each  mutual  company  doing  busi- 
ness in  more  than  one  county,  twenty-five  dollars;  from  each  mutual  com- 
pany not  doing  business  in  more  than  one  county,  ten  dollars;  from  each 
company,  not  otherwise  specified,  fifty  dollars.  All  of  said  insurance  de- 
partment license  fees,  collected  by  the  insurance  commissioner,  shall  be 
paid  over  to  the  state  treasurer  at  least  once  a  month.  A  separate  account 
shall  be  kept  of  all  said  fees  and  any  balance  unexpended  on  January  1st 
of  each  year  shall  be  covered  into  the  general  treasury:  provided,  that  in- 
surance companies  doing  a  plate  glass  insurance  business  only  and  ex- 
clusively shall  be  charged  a  license  fee  of  ten  dollars. 
1932  Code,  §  7941;  Civ.  C.  '22,  §  4060;  Civ.  C.  '12,  §  2696;  1909  (26)  7;  1918  (30)  821. 

§  7942.  Annual  report  of  commissioner — duties  and  powers. — The  insur- 
ance commissioner  shall  submit  to  the  General  Assembly,  annually,  a  re- 
port of  his  official  acts  and  doings,  and  of  all  companies,  associations  or  or- 
ders under  his  department  doing  business  in  this  State,  with  condensed 
statement  of  their  report  made  to  him,  together  with  a  statement  of  all  li- 
censes, taxes  and  fees  received  by  him  through  such  companies  and  paid  by 
him  to  the  state  treasurer,  and  he  shall  at  each  session  of  the  General  As- 
sembly submit,  through  the  Governor,  such  annual  reports  and  statements. 
The  insurance  commissioner  shall  make,  from  time  to  time,  recommenda- 
tions as  to  any  change  in  the  law  of  this  State  which  should,  in  his  opinion, 
be  made,  relating  to  insurance  and  other  subjects  under  his  department. 
He  shall  keep  on  file  in  his  office  all  reports  and  papers  received  by  him  in 
the  discharge  of  his  duty.  His  office  shall  be  deemed  a  public  office,  and 
the  records,  books,  and  papers  thereof,  or  on  file  therein,  shall  be  deemed 
public  records  of  the  State.  He  shall  have  a  seal,  with  a  suitable  inscription, 
an  impression  of  which  shall  be  filed  with  the  secretary  of  state.  Every 
certificate  or  other  paper  executed  by  said  commissioner,  in  pursuance  of 
any  authority  conferred  upon  him  by  law,  and  sealed  with  the  seal  of  his 
office,  and  all  copies  of  papers  certified  by  said  commissioner,  and  authen- 
ticated by  his  seal,  shall  in  all  cases  be  evidence,  equally  and  in  like  man- 
ner as  the  original  thereof,  and  shall  have  the  same  force  and  effect  as  the 
originals  would  have  in  any  suit  or  proceeding  in  any  court  of  this  State. 
1932  Code,  §  7942;  Civ.  C.  '22,  §  4061;  Civ.  C.  '12,  §  2697;  1908  (25)  999;  1909  (26)  7. 
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§  7943.  Clerical  aid  of  commissioner. — The  insurance  commissioner  may 
employ  in  his  department  such  clerical  aid  as  may  be  necessary  not  to  ex- 
ceed two  thousand  dollars  per  annum;  and  from  time  to  time  he  may  em- 
ploy an  actuary,  or  a  deputy,  or  an  attorney  to  aid  in  the  enforcement  of 
the  laws,  as  such  services  may  be  needed,  payment  for  which  shall  be 
made  out  of  the  annual  department  licenses  fees  herein  provided. 
1932  Code,  §  7943;  Civ.  C.  '22,  §  4062;  Civ.  C.  '12,  §  2698;  1908  (25)  999;  1909  (26)  7. 

§  7944.  Duties  and  powers  of  commissioner. — Before  granting  a  certifi- 
cate of  authority  to  do  business  in  this  State  to  any  company,  the  insur- 
ance commissioner  shall  be  satisfied  by  proper  evidence  that  such  appli- 
cant for  license  is  duly  qualified  to  do  business  under  the  laws  of  this 
State;  that  it  is  safe  and  solvent;  that  its  dealings  are  fair  and  equitable 
and  that  it  conducts  its  business  in  a  manner  not  contrary  to  the  public 
interests.  He  shall  require  every  domestic  company  to  keep  its  books, 
records,  accounts  and  vouchers  in  such  manner  that  he  or  his  authorized 
representatives  may  readily  verify  them  and  ascertain  whether  the  pro- 
visions of  the  law  have  been  complied  with.  He  shall  have  authority  to 
examine  into  the  conditions  of  any  company  doing  business  in  this  State, 
and  shall  have  power  to  summon  witnesses  and  take  testimony  as  he 
may  deem  fit  and  proper  for  the  protection  of  the  public  interest  of  the 
State.  At  least  once  in  two  years,  and  whenever  he  determines  it  to  be 
prudent,  he  shall  personally,  or  by  a  deputy,  visit  each  domestic  com- 
pany and  thoroughly  inspect  and  examine  its  affairs,  determine  and  fix 
the  value  of  its  assets  and  test  and  declare  its  ability  to  fulfill  its  obliga- 
tions and  maintain  its  solvency  according  to  proper  standards.  Whenever 
he  determines  it  to  be  prudent  for  the  protection  of  the  policyholders  in 
this  State,  he  shall  in  like  manner  visit  and  examine  or  cause  to  be  visited 
and  examined  by  some  competent  person  or  persons  whom  he  may  ap- 
point for  that  purpose,  any  foreign  company  applying  for  admission  or 
already  admitted  to  do  business  in  this  State,  and  such  company  shall  pay 
the  reasonable  cost  for  such  examination.  Any  person,  body  politic  or  cor- 
porate, partnership  or  association  who  or  which  shall  make,  negotiate  or 
solicit  within  this  State  any  contract  of  insurance  or  insurances  or  con- 
nect any  person  or  persons  with  them  in  any  policy  they  may  at  the  time 
hold,  or  sh?ll  do  any  business  of  insurance  of  any  kind,  or  make  any  guar- 
anty, contract  or  pledge  for  the  payment  of  annuities  or  endowments  or 
anything  of  value,  whether  the  amount  thereof  be  fixed  or  contingent,  to 
the  families  or  representatives  of  any  policyholder  or  certificate  holder  or 
the  like,  shall  be  subject  to  the  provisions  of  this  section.  All  foreign  build- 
ing and  loan  associations,  foreign  land  associations  and  such  like  com- 
panies shall  be  subject  to  the  terms  of  this  article. 

1932  Code,  §  7944;  Civ.  C.  '22,  §  4063;  Civ.  C.  '12,  §  2699;  1908  (25)  999;  1909  (26)  7; 
1910  (26)  773. 

Construction  given  statute  by   the  in-  practicing  fraud  or  deception  in  the  mak- 

surance    commissioner,    and    such    con-  ing  of  its  contracts,  or  in  their  perform- 

struction,  having  been  observed  and  act-  ance.  Bradley  v.  Insurance  Co.,  170  S.  C. 

ed  upon  for  some  length  of  time,  should  509:   171   S.  E.  243. 

not  be  disregarded  or  overturned  unless  Duty  of  insurance  companies  and  their 

clearly    erroneous.    Robertson   v.    Metro-  agents. — It  is  the  duty  of  insurance  com- 

politan  Casualty  Ins.  Co.,  84  F.  (2d)  465.  panies    and    their    agents    to    carry    out 

Punitive   damages.  —  Insurance   com-  their  contracts.   It  is   clearly  a  violation 

panies   liable   for  punitive   damages  for  of  their  duty  to  practice  fraud  or  decep- 


Page  591  Insurance  Dept.  and  Insurance  Companies  §  7945-1 

tion    in   the   making   of   contracts,    or   in      ton  Fidelity  Nat.  Ins.  Co.,   120  S.  C.  509, 
their  performance.   Bradley  v.  Washing-      171  S.  E.  243. 

§  7945.  When  licenses  may  be  revoked  or  suspended. — If  the  commission- 
er is  of  opinion  upon  examination  or  other  evidence  that  a  company  is  in 
an  unsound  condition,  that  it  has  failed  to  comply  with  the  law  or  with 
the  provisions  of  its  charter,  or  that  its  condition  is  such  as  to  render  its 
proceedings  hazardous  to  the  public  or  to  its  policyholders,  or  that  its 
funds,  if  it  is  a  life  insurance  company,  are  less  than  its  liabilities,  ex- 
clusive of  its  capital,  or  if  its  officers  or  agents  refuse  to  submit  to  exami- 
nation or  to  perform  any  legal  obligation  relative,  he  shall  revoke,  or  sus- 
pend all  certificates  of  authority  granted  to  said  company,  its  officers  or 
agents,  and  shall  cause  notices  thereof  to  be  published  in  a  newspaper  of 
general  circulation  in  this  State,  and  no  new  business  shall  thereafter  be 
done  by  it  or  its  agents  in  this  State  while  such  default  or  disability  con- 
tinues, nor  until  its  authority  to  do  business  is  restored  by  the  commis- 
sioner. Unless  the  ground  for  revocation  relates  only  to  the  financial  con- 
dition or  soundness  of  the  company,  or  to  deficiency  in  its  assets,  he  shall 
notify  the  company  not  less  than  thirty  days  before  revoking  its  authority 
to  do  business  in  this  State  and  he  shall  specify  in  the  notice  the  parti- 
culars of  the  alleged  violation  of  the  law,  or  its  charter  or  grounds  for 
revocation,  and  the  proper  opportunity  be  afforded  such  company  to  be 
heard  in  answer  thereto.  During  the  time  of  suspension  of  certificate  of 
authority  no  domestic  company  or  officers  thereof  shall  pay  out  any 
funds  belonging  to  said  company  without  first  receiving  the  consent  and 
approval  of  the  insurance  commissioner  thereto. 
1932  Code,  §  7945;  Civ.  C.  '22,  §  4064;  Civ.  C.  '12,  §  2700;  1908  (30)  999;  1909  (26)  10. 

Discretion  of  commissioner.  —  Where  him  to  maintain  mandamus  against  the 

the  relator  sued  a  foreign  insurance  com-  insurance   commissioner   to   compel   him 

pany,   which   removed   the   cause  to   the  to  revoke  the  license.  State  v.  McMaster, 

federal  court,   and  on  complaint  by  the  94  S.  C.  379,  77  S.  E.  401;  95  S.  C.  476, 

relator    to    the    insurance    commissioner  79  S  .E.  405. 

an  order  to  show  cause  why  the  com-  Foreign  insurance  companies. — The  in- 
pany's  license  should  not  be  revoked  was  surance  commissioner  has  no  authority 
issued,  and  on  return  of  such  order  the  to  revoke  the  license  of  a  foreign  insur- 
company  showed  that  the  removal  was  a  ance  company  for  its  agents'  failure  to 
mistake  and  without  any  intention  on  procure  state  licenses,  although  the  for- 
its  part  to  violate  the  law,  and  offered  eign  insurance  company  knowingly  per- 
to  consent  that  the  case  be  remanded,  mitted  such  agents  to  issue  policies.  Fire- 
whereupon  the  commissioner  refused  to  men's  Ins.  Co.  v.  King,  54  F.  (2nd)  941. 
revoke  the  license,  his  right  so  to  act  Applied  in  New  York  Life  Ins.  Co.  v. 
was  discretionary,  and  the  relator  had  Bradley,  83  S.  C.  418,  65  S.  E.  433,  131 
no  such  interest  in  the  matter  as  entitled  Am.  St.  Rep.  884,  Ann.  Cas.   15A,   189. 

§  7945-1.  Obstructing  the  commissioner. — Any  one  who  violates  the  pro- 
visions of  7936  thru  7945  and  7947,  7948  and  7950,  or  any  one  who  inter- 
feres with  the  insurance  commissioner  in  the  performance  of  his  lawful 
duties,  or  who  prevents  the  same,  or  refuses  to  comply  with  or  obey  any 
order  issued  by  him  in  accordance  with  law,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  more  than  one 
hundred  dollars  or  imprisonment  not  more  than  thirty  days:  provided, 
that  nothing  herein  contained  shall  be  construed  to  prevent  such  person 
as  is  here  referred  to  testing  the  validity  of  the  order  or  action  of  the 
commissioner  in  a  court  of  competent  jurisdiction. 
1932  Code,  §  1920;  Cr.  C.  '22,  §  900;  Cr.  C.  '12,  §  889;  1909  (26)  11. 
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See  §  7936  for  reference  Art.  1,  Chap.      157. 

§  7945-2.  Insurance  commissioner  approve  issuance  of  charters  to  insur- 
ance companies. — It  shall  be  unlawful  for  the  secretary  of  state  to  issue  any 
charter  to  any  insurance  company  of  whatever  kind  or  permit  any  for- 
eign insurance  company  to  do  business  within  this  State,  without  the  sec- 
retary of  state  first  consulting  with  the  insurance  commissioner  of  the 
State  as  to  the  advisability  of  issuing  said  charter  and  receive  from  him 
his  written  approval. 
1934  (38)   1548. 

See  following  section  which  defines  "insurance  company." 

§  7945-3.     Company's  charter  lost  or  surrendered. 

(1)  Doing  business  when  charter  lost  or  surrendered  unlawful. — It  shall 
be  unlawful  for  any  insurance  company  or  for  any  person  acting  for  or  on 
its  behalf,  to  solicit,  deliver  or  collect  any  premiums  of  insurance  for  any 
such  company,  from  any  person  within  this  State,  when  such  company 
has  surrendered  or  lost  its  charter. 

(2)  Liability  when  charter  lost  or  surrendered — service  of  process — "in- 
surance company"  defined. — When  any  insurance  company  has  lost  or  sur- 
rendered its  charter,  it  shall  still  be  subject  to  suit  under  the  laws  of  this 
State  and  the  insurance  commissioner  is  hereby  designated  as  the  agent 
of  any  such  company,  upon  whom  service  of  any  process  may  be  had,  un- 
til all  outstanding  claims  and  demands  against  it  shall  have  been  settled. 
As  used  herein  the  term  "insurance  company"  shall  include  any  company, 
corporation,  association  or  other  combination  of  one  or  more  thereof  in- 
corporated and/or  organized  for  the  purpose  of  conducting  any  insurance 
business  in  this  State. 

1934  (38)   1548. 

See  §  7964  for  service  of  process  on  insurance  companies  generally. 

§  7946.     Order,   ruling   or   decision   of   commissioner   subject   to  review. — 

Any  order,  ruling  or  decision  of  the  insurance  commissioner  in  all  mat- 
ters, either  of  law  or  discretion,  within  the  jurisdiction  of  his  department, 
shall  be  subject  to  review  by  certiorari  or  mandamus  proceedings  before 
any  circuit  judge  or  justice  of  the  Supreme  Court,  which  may  be  held  at 
chambers  or  in  open  court,  upon  thirty  days'  notice  to  the  insurance  com- 
missioner. 
1932  Code,  §  7946;  Civ.  C.  '22,  §  4065;  1912  (27)  768. 

This  statute  is  not  exclusive  and  is  not  Federal  court  has  jurisdiction  of  action 
violative  of  due  process  clause  as  deny-  to  enjoin  revocation  of  foreign  insurance 
ing  appeal  to  federal  courts.  King  v.  company's  license  by  insurance  corn- 
Aetna  Life  Ins.  Co.,  168  S.  C.  84,  167  S.  mission.  Fireman's  Ins.  Co.  of  Newark, 
E.   12.  N.  J.,  v.  King,  54  F.  (2d)  941. 

§  7947.  Surplus,  capital  and  reserve  companies,  associations,  or  societies 
have — bond  or  securities  file. — Before  licensing  any  insurance  company,  as- 
sociation or  society  to  transact  business  in  this  State,  the  insurance  com- 
missioner shall  require  each  such  company,  association,  or  society  to  be 
possessed  of  at  least  one  hundred  thousand    ($100,000.00)    dollars  or  sur- 
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plus  and  or  capital  and  reserve,  fully  paid  in  and  said  commissioner  shall 
require  each  such  company,  association  or  society  to  deposit  with  him  a 
bond  approved  as  to  form  and  sufficiency  by  the  attorney  general,  or  se- 
curities, in  the  discretion  of  the  commissioner,  as  follows:  every  company 
(domestic  or  foreign)  writing  life  insurance  on  any  plan,  including  fra- 
ternals  and  industrial  companies,  twenty  thousand  dollars;  each  fire,  ac- 
cident, or  casualty  or  surety  insurance  company  (domestic  and  foreign) 
or  any  company,  association  or  society  not  herein  specified,  twenty  thous- 
and dollars.  The  bond  or  securities  given  shall  be  conditioned  to  pay  any 
judgment  entered  up  against  any  such  company  in  any  court  of  competent 
jurisdiction  in  this  State,  and  such  judgment  shall  be  a  lien  upon  the  bond 
or  securities.  In  case  a  bond  is  given,  the  judgment  creditor  shall  have 
the  right  to  bring  suit  on  said  bond  for  the  satisfaction  of  the  judgment  in 
the  county  in  which  the  judgment  is  received.  Provided,  that  the  terms 
of  this  section  shall  not  apply  to  domestic  mutual  non-profitable  protec- 
tive associations  writing  coverage  of  any  kind  for  the  protection  of  its 
members.  Provided,  further,  that  the  provisions  of  this  act  (1939  295)  are 
not  intended  to  be  retroactive  or  to  affect  or  apply  to  any  company  doing 
business  in  South  Carolina  prior  to  May  22,  1939  or  to  apply  to  the  amount 
of  capital  and  'or  surplus  and  or  reserve  of  companies  doing  business  in 
the  State  on  May  22,  1939. 
1932  Code,  §  7947;  Civ.  C.  '22,  §  4066;  Civ.  C.  '12,  §  2701;  1910  (26)  774;  1939  (41)  295. 


Note:  The  cases  hereunder  were  de- 
cided before  the  statute  was  amended  in 
1939. 

Constitutionality.  —  This  section  was 
held  constitutional  in  State  v.  McMaster, 
94  S.  C.  379,  77  S.  E.  401;  95  S.  C.  476, 
79  S.  E.  405. 

Construed  with  §  7967. — As  applied  to 
a  case  in  which  a  company  did  not  give 
a  bond,  but  deposited  securities,  this  sec- 
tion and  §  7967  are  not  repugnant,  nor 
is  this  section  limited  to  domestic  com- 
panies, or  §  7967,  to  foreign  companies. 
Wise  v.  Carolina  Hail  Ins.  Co.,  108  S.  C. 
504.  94  S.  E.  535. 

Liability  on  bonds  generally.  —  See 
Boynton  v.  Consolidated  Indemnity  & 
Ins.  Co.,  180  S.  C.  279,  185  S.  E.  731. 

A  judgment  creditor  of  insurance  com- 
pany whose  judgment  was  upon  a  policy 
issued  by  the  company  and  was  first 
entered  against  company  within  the  state 
was  entitled  even  aside  from  statute,  to 
have  judgment  paid  in  full  from  pro- 
ceeds of  bond  posted  with  insurance 
commissioner.  Ex  parte  McCabe,  190  S. 
C.  40,  2  S.  E.  (2d)  59. 

Only  judgment  creditors  of  insolvent 
surety  company  are  entitled  to  share  in 
fund,  paid  into  court  as  proceeds  of  such 
company's  qualification  bond  filed  with 
state  insurance  commissioner.  Powers  v. 
Fidelity  &  Deposit  Co.  of  Maryland,  180 
S.  C.  501;  186  S.  E.  523. 

Judgment  against  surety  company  be- 
comes special  statutory  lien  on  proceeds 
of  such  company's  qualification  bond, 
filed  with  state  insurance  commissioner, 
as  soon  as  entered  up  in  court  of  compe- 


tent jurisdiction;  word  "lien,"  as  used  in 
statute,  meaning  not  claim  against  fund, 
but  charge  thereon  when  entered  up  as 
provided  therein.  Powers  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  180  S.  C.  501; 
186  S.  E.  523. 

Judgment  first  obtained  against  insol- 
vent surety  company  and  duly  entered 
should  be  first  satisfied  from  proceeds 
of  such  company's  qualification  bond, 
filed  with  state  insurance  commissioner; 
date  of  entry  fixing  time  of  establish- 
ment of  lien.  Powers  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  180  S.  C.  501;  186 
S.  E.  523. 

Bond  liable  only  for  judgments  ob- 
tained during  license  year  for  which  giv- 
en, and  not  in  cases  where  cause  of  ac- 
tion arose  during  year  but  not  reduced 
to  judgment  until  later.  Robertson  v. 
Metropolitan  Casualty  Ins.  Co.  of  New 
York,  84  F.  (2d)  465;  15  F.  S.  329. 

Unsecured  accounts. — Surety  on  bond 
of  foreign  insurance  company  hereunder 
not  liable  for  unsecured  accounts  of  said 
company.  Nofal  v.  Lincoln  Reserve  Life 
Ins.  Co.,  173  S.  C.  42;  174  S.  E.,  652. 

Discretion  of  commissioner.  —  A  for- 
eign insurance  company  is  not  denied  the 
due  process  of  law,  or  the  equal  protec- 
tion of  the  laws,  contrary  to  the  Federal 
Constitution,  because  the  insurance  com- 
missioner, in  the  exercise  of  his  dis- 
cretion to  determine  which  applicants 
for  the  privilege  of  doing  insurance  busi- 
iness  in  the  State  shall  deposit  an  ap- 
proved bond  and  which  shall  deposit  ap- 
proved securities,  has  determined  ad- 
versely to  such  foreign  corporation.  State 
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v.  McMaster,  237  U.  S.  63,  35  S.  Ct.  504,         Applied    in    Equitable    Surety    Co.    v. 
59  L.  Ed.  839.  Illinois  Surety  Co.,  108  S.  C.  364,  94  S.  E. 

See  also  notes  to  §  7944  882. 

§  7948.  Semi-annual  license  fees  to  be  paid — returns  of  premiums  col- 
lected.— In  addition  to  the  annual  license  fees  now  provided  by  law,  the 
commissioner  shall  require  each  foreign  life  insurance  company  of  any 
class  licensed  by  him  not  incorporated  under  the  laws  of  the  State  of 
South  Carolina,  except  fraternal  benefit  orders  operating  under  the  grand 
lodge  system,  to  pay  as  an  additional  and  graded  license  fee  an  amount 
equal  to  two  per  centum  on  the  total  premiums,  i.  e.,  total  premium  in- 
come or  total  premium  receipts  from  the  State,  less  any  dividend  or 
bonuses  paid  in  cash  or  applied  in  abatement  of  premiums  of  such  com- 
pany as  collected  from  citizens  of  or  residents  of  this  State  during  the 
time  the  company  has  done  business  in  this  State  since  making  last  such 
return.  Such  returns  shall  be  made  under  oath  by  an  executive  officer  of 
the  company:  provided,  that  if  the  executive  officer  of  the  company  shall 
file  with  the  insurance  commissioner  a  sworn  statement  showing  that  at 
least  one-fourth  of  the  reserve  on  all  policies  issued  in  South  Carolina  is 
invested  in  any  or  all  of  the  following  securities  or  property,  to  wit:  notes 
or  bonds  of  the  State  of  South  Carolina  or  of  counties  or  municipalities  of 
the  State  or  of  sub-divisions  thereof;  or  first  mortgage  bonds  of  real  es- 
tate in  this  State;  or  first  mortgage  bonds  of  solvent  domestic  or  domesti- 
cated corporations  whose  improved  property  is  situate  entirely  within 
this  State  and  which  are  owned  and  controlled  independently  of  foreign 
corporations  and  operated  entirely  within  the  State;  or  average  daily  bal- 
ance on  deposits  in  banks  of  this  State  maintained  continuously  for  six 
months  next  preceeding  date  of  such  return;  or  any  property  situate  with- 
in the  State  and  returned  for  taxes  therein,  at  the  value  at  which  it  is  re- 
turned, then,  and  in  that  case,  the  additional  license  fee  on  premiums  col- 
lected during  the  time  such  investments  have  been  actually  made  and 
maintained  shall  be  one  and  three-fourths  per  centum;  under  like  condi- 
tions, if  said  investments  be  one-half  of  said  reserves,  the  additional  li- 
cense fee  shall  be  one  and  one-half  per  centum;  under  like  conditions, 
if  the  investments  shall  be  three-fourths  of  said  reserve,  the  additional 
license  fee  shall  be  one  and  one-fourth  per  centum,  and  if  the  entire 
reserve  be  so  invested,  under  like  conditions,  the  additional  license 
fee  on  said  premium  receipts  shall  be  one  per  cent.  In  addition  to 
the  annual  license  fee  now  provided  by  law,  the  insurance  commissioner 
shall  require  each  foreign  fire  insurance  company,  each  foreign  accident 
and  health,  each  foreign  casualty  or  surety  company,  and  all  other  com- 
panies of  any  class  licensed  by  him  not  incorporated  under  the  laws  of  the 
State  of  South  Carolina  not  hereinbefore  specifically  mentioned  to  pay  as 
an  additional  and  graded  license  fee  an  amount  equal  to  two  per  cent,  on 
the  total  premiums,  i.  e.,' total  income  or  total  receipts  from  the  State,  less 
return  premiums  for  cancellation  on  risks  in  this  State  during  the  time  the 
the  company  has  done  business  in  this  State  since  last  such  return.  Such 
returns  shall  be  made  under  oath  by  an  executive  officer  of  the  company: 
provided,  that  if  the  executive  officer  of  the  company  shall  file  with  the 
insurance  commissioner  a  sworn  statement  showing  that  at  least  one-fourth 
of  the  premium  receipts  on  all  risks  in  South  Carolina  is  invested  in  the 
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securities  named  in  this  section,  then,  and  in  that  case,  the  additional  li- 
cense fee  on  premiums  collected  during  the  time  such  investments  have 
been  actually  made  and  sustained  shall  be  one  and  three-fourths  per  cen- 
tum; under  like  conditions,  if  said  investments  be  one-half  of  said  prem- 
iums receipts,  the  additional  license  fee  shall  be  one  and  one-half  per  cen- 
tum; under  like  conditions,  if  the  investments  shall  be  three-fourths  of 
said  premium  receipts,  the  additional  license  fee  shall  be  one  and  one- 
fourth  per  centum;  if  the  entire  premium  receipts  be  so  invested,  under  like 
conditions,  the  additional  license  fee  on  said  premium  receipts  shall  be  one 
per  cent.:  provided,  further,  that  the  one-half  of  the  said  additional  license 
fee  collected  under  the  terms  of  this  section  is  allotted  to  the  several  coun- 
ties, respectively,  in  proportion  to  said  premiums  collected  in  said  counties, 
and  the  same  is  hereby  appropriated  to  ordinary  county  purposes,  and  no 
additional  license  fee  or  county  tax  shall  be  levied  on  such  companies.  At 
the  close  of  the  semi-annual  period,  or  as  soon  thereafter  as  possible,  the 
insurance  commissioner  shall  furnish  the  state  treasurer  a  statement  show- 
ing the  amount  of  said  premiums  collected  by  each  company  in  each  of  the 
several  counties  of  the  State,  and  the  amount  of  additional  license  fees  col- 
lected thereon;  and  the  state  treasurer,  upon  a  warrant  from  the  comp- 
troller general,  shall  pay  unto  the  county  treasurer  of  each  county  one- 
half  of  the  additional  license  fee  collected  as  aforesaid  on  the  said  prem- 
iums collected  by  each  insurance  company  in  that  county:  provided,  that 
nothing  in  this  article  or  any  other  article  shall  be  construed  as  preventing 
any  municipality  from  levying  and  collecting  license  fees  or  taxes  in  ac- 
cordance with  its  ordinances.  The  return  of  said  premium  collections  shall 
be  made  within  thirty  days  after  the  30th  day  of  June  and  the  31st  day  of 
December  of  each  year,  and,  if  the  returns  are  not  so  made,  the  insurance 
commissioner  may  suspend  the  license  of  the  company  until  such  returns 
are  made.  The  attorney  general  shall  bring  suit  in  the  name  of  the  State 
to  collect  any  unpaid  portion  of  license  fees  provided  herein. 
1932  Code,  §  7948;  Civ.  C.  '22,  §  4067;  Civ.  C.  '12,  §  2702;  1909  (26)  12. 

See  notes  to  section  7949.  131   Am.   St.   Rep.    884,   Ann.    Cas.    15A, 

In  general.  —  Sections  302,   1808  and  189;  New  York  Life  Ins.  Co.  v.  McMaster, 

1809  of  Code  of  1902,  were  held  uncon-  84  S.  C.  495,  498,  66  S.  E.  877,  40  L.  R.  A. 

stitutional.   New   York  Life   Ins.   Co.   v.  (N.  S.)  282,  Ann.  Cas.  13C,  813. 

Bradley,  83  S.  C.  418,  425,  65  S.  E.  433, 

§  7949.  Additional  annual  license  fee. — The  insurance  commissioner  of 
South  Carolina  is  hereby  directed  to  require  all  insurance  companies  doing 
business  in  this  State,  including  all  domestic  companies  and  all  other  com- 
panies of  any  class  licensed  by  such  insurance  commissioner  and  not  incor- 
porated under  the  laws  of  South  Carolina  to  pay,  in  addition  to  the  annual 
license  fee,  now  provided  by  law,  a  graduated  license  fee  in  an  amount 
equal  to  one  (lrc)  per  cent  of  the  total  premiums  collected  in  the  State, 
less  return  premiums  for  cancellation  on  risks:  provided,  that  the  terms 
hereof  shall  not  apply  to  domestic  insurance  companies;  and  provided,  fur- 
ther, that  mutual  fire  insurance  companies  of  other  States,  admitted  to  do 
business  in  this  State,  employing  no  agents,  writing  no  business  except  on 
the  property  of  its  members,  and  doing  business  without  profit  shall  pay 
annually  on  or  before  the  first  day  of  March,  in  addition  to  all  other  license 
fees  which  they  are  now  required  by  law  to  pay,  a  graduated  annual  li- 
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cense  fee  in  an  amount  equal  to  one  (1%)  per  centum  of  the  premiums  and 
premium  deposits  and  assessments  collected  by  them  in  the  State  during 
the  year  ending  on  the /thirty-first  day  of  December  next  preceding,  after 
deducting  from  such  premiums  and  premium  deposits  and  assessments  the 
so-called  dividends  or  unused  or  unabsorbed  portion  of  the  premiums  and 
premium  deposits  and  assessments  applied  or  credited  in  part  payment  of 
such  premiums  or  premium  deposits  and  assessments  or  returned  to  policy- 
holders in  cash  or  otherwise  during  the  year  for  which  the  said  tax  is 
computed. 

The  one  (lr»  )  per  cent  fee  as  provided  for  in  the  preceding  paragraph 
shall  be  paid  into  the  state  treasury  for  state  purposes,  and  the  insurance 
commissioner  of  South  Carolina  is  hereby  required  to  collect  said  fee  as 
other  fees  are  collected  and  pay  over  to  the  state  treasurer. 

This  section  shall  not  be  construed  to  in  any  way  affect  or  reduce  the  an- 
nual license  fees  provided  to  be  paid  under  existing  laws,  but  it  is  intended 
to  provide  for  the  payment  of  an  additional  fee  and  the  proceeds  to  be  de- 
rived from  the  collection  thereof  shall  be  used  for  state  purposes. 

1932  Code,  §  7949;  1931  (37)  390:  1934  (38)  1451. 

Effective. — The  license  tax  became  ef-  statute  in  1934  deductions  for  "'dividends 

fective  June  16,  1931,  and  was  not  retro-  or   bonuses   paid   in  cash   or   applied   in 

active  for  the  entire  year  of  1931.  Jef-  abatement   of   premiums"   were   not   al- 

ferson   Standard   Life   Ins.   Co.    v.   King.  lowed.  Jefferson  Standard  Life  Ins.   Co. 

Ins.  Com.,  165  S.  C,  219,  163  S.  E.  653.  v.  King,  Insurance  Commissioner,  165  S. 

Method  of  collection.— The  language  of  C.   219,    163   S.   E.   653.   Nor  were  return 

second  paragraph  refers  to  the  method  of  premiums   for   cancellation   of   risks   nor 

collection  provided  by  existing  laws  for  were  deductions   allowed   on   account   of 

the    collection    of   insurance    fees    of    all  reinsurance.    King,    Insurance    Commis- 

kinds,  and  not  to  the  basis  for  the  com-  sioner,  v.  Aetna  Ins.  Co.,  et  al..  165  S.  C. 

putation  of  the  tax  to  be  paid.  Ibid.  219,  163  S.  E.  653. 

Deductions. — Before  the  amendment  of 

§  7950.  Affidavit  to  be  filed. — Before  issuing  a  license  to  any  company 
to  do  business  in  this  State,  the  insurance  commissioner  shall  require  in 
every  case  that  each  such  company  shall  file  with  him  the  affidavit  of  its 
president  or  chief  executive  officer  so  as  to  bind  the  company,  that  it  has 
not  violated  any  of  the  laws  of  this  State,  and  that  it  accepts  the  terms  and 
obligations  imposed  by  the  laws  of  this  State  as  part  of  the  consideration 
for  such  license. 
1932  Code,  §  7950;  Civ.  C.  '22.  §  4068;  Civ.  C.  '12,  §  2703;  1909  (26)  7. 

Removal   of   cause   to   federal   court. —  state  courts,  are  ineffectual  to  deprive  a 

This  section  and  the  sections  making  it  a  foreign    insurance    company    from    exer- 

condition    precedent    to    the    transaction  cising  its  constitutional  right  of  removal 

of  business  in  the  State  by  a  foreign  cor-  to  the  federal  court.  De  Treville  v.  Mc- 

poration  to  submit  to  the  jurisdiction  of  Mahan,  137  S.  C.  388,  135  S.  E.  356. 

§  7950-1.  Deposits,  fees,  etc.,  payable  by  insurance  companies  organized 
in  other  States. — Whenever  the  laws  of  any  other  State  of  the  United 
States  shall  require  of  insurance  companies  chartered  by  this  State,  and 
having  agencies  in  such  other  State,  or  of  the  agents  thereof,  any  deposit  of 
securities  in  such  State  for  the  protection  of  policy  holders  or  otherwise,  or 
any  payment  of  penalties,  certificates  of  authority,  license  fees,  or  other- 
wise greater  than  the  amount  required  for  such  purposes  from  similar  com- 
panies of  the  other  states  by  the  then  existing  laws  of  this  State,  then  and 
in  every  such  case,  all  such  similar  companies  of  such  States  establishing 
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or  haying  theretofore  established  an  agency  or  agencies  in  this  State  shall 
be  and  are  hereby  required  to  make  the  same  deposit  for  a  like  purpose 
with  the  insurance  commissioner  of  this  State,  and  to  pay  to  said  commis- 
sioner, for  penalties,  certificates  of  authority,  license  fees,  filing  fee,  or 
any  other  fees  an  amount  equal  to  the  amount  of  such  charges  imposed  by 
the  laws  of  such  State  upon  companies  of  this  State  and  the  agencies 
thereof. 
1934  (38)  1388. 

§  7951.  Agents  to  obtain  license  from  commissioner. — Before  doing  busi- 
ness in  this  State  for  any  insurance  company,  or  association,  each  agent 
shall  procure  from  the  insurance  commissioner  a  license,  as  an  annual  li- 
cense fee,  for  which  he  shall  pay  the  following  amounts:  all  local  agents 
two  ($2.00)  dollars;  state,  or  special  agents,  five  ($5.00)  dollars;  general 
agents,  ten   ($10.00)  dollars. 

Before  issuing  such  license  the  insurance  commissioner  shall  determine 
that  the  agent  is  a  fit  and  proper  person.  Such  license  shall  expire  on 
March  31st  each  year.  The  insurance  commissioner  shall  have  power  to  re- 
voke said  license  after  thirty  (30)  days'  notice  and  examination  when- 
ever it  shall  appear  that  said  agent  has  violated  the  laws  of  this  State,  or 
has  wilfully  deceived  or  dealt  unjustly  with  a  citizen  of  this  State:  Pro- 
vided, that  agents  under  bond  may  commence  work  upon  notice  and  ap- 
plication for  license  being  mailed  to  the  insurance  commissioner.  Copies 
of  all  forms  of  policy  contracts  issued  by  companies  or  associations  licensed 
to  do  business  in  this  State  shall  be  filed  with  the  insurance  commissioner: 
provided,  further,  that  nothing  herein  shall  apply  to  traveling  salaried  em- 
ployees to  whom  no  commission  is  paid. 

1932  Code,  §  7951;  Civ.  C.  '22,  §  4069;  Civ.  C.  '12,  §  2704;  1910  (26)  774;  1930  (36) 
1319. 

See  §  9322  herewith. 

Agent  of  foreign  company  must  be  agency  contract. — The  failure  of  a  per- 
resident  and  licensed. — An  agent  who  son  contracting  with  the  authorized  rep- 
may  represent  a  foreign  insurance  com-  resentative  of  an  insurance  company  to 
pany  must  not  only  be  a  resident  agent,  work  as  insurance  agent,  to  procure  the 
but  must  also  be  regularly  commissioned,  license  required  by  this  section,  does  not 
which  requires  that  he  be  licensed  by  the  preclude  his  bringing  action  for  breach 
state.  State  v.  Firemen's  Ins.  Co.  of  Ne-  of  such  contract,  particularly  in  view  of 
wark,  N.  J.,  164  S.  C.  313,  162  S.  E.  334.  the  fact  that  the  insurer  agreed  to  pro- 
Revocation  of  company's  license. — The  cure  such  license  and  that  the  question 
insurance  commissioner  has  no  authority  of  license  did  not  enter  into  discharge. 
to  revoke  the  license  of  a  foreign  insur-  Brunson  v.  Bankers'  Nat.  Life  Ins.  Co., 
ance  company  for  its  agents'  failure  to  140  S.  C.  31,  138  S.  E.  522. 
procure  state  licenses,  although  the  for-  See  generally.  New  York  Life  Ins.  Co. 
eign  insurance  company  knowingly  per-  v.  McMaster,  84  S.  C.  495,  501,  66  S.  E. 
mitted  such  agents  to  issue  policies.  Fire-  877.  40  L.  R.  A.  (N.  S.)  282,  Ann.  Cas. 
men's  Ins.  Co.  v.  King,  54  F.  (2d)  941.  13C,  813. 
Effect  of  failure  to  procure  license  on 

§  7952.  Corporations  may  pay  sick  and  death  benefits. — Any  corporation 
doing  business  in  this  State  and  desiring  to  provide  sick,  accident  and 
death  benefits  for  its  employees  may  be  licensed  so  to  do  upon  the  payment 
to  the  insurance  commissioner  of  insurance  department  license  fees  as  fol- 
lows: those  doing  business  in  one  county  only,  $10.00;  in  not  more  than  two 
counties,  $25.00;  in  more  than  two  counties,  $50.00:  provided,  further,  that 
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purely  mutual  associations  doing  business  in  only  one  county,  whose  gross 
income  does  not  exceed  $500.00,  may  be  licensed  upon  payment  of  an  an- 
nual fee  of  five  dollars. 
1932  Code,  §  7952;  Civ.  C.  '22,  §  4070;  1912  (27)  534. 

§  7953.  Companies  not  licensed  may  collect  premiums. — For  the  con- 
venience of  policy-holders  in  South  Carolina  of  any  insurance  company  not 
licensed  to  do  business  in  this  State,  and  upon  satisfactory  assurance  being 
given  that  no  new  business  will  be  done  by  any  person  for  such  company, 
the  insurance  commissioner  may  license  any  person  to  receive  and  trans- 
mit premiums  to  such  company  and  to  adjust  losses  under  policies  of  such 
company  upon  the  payment  of  one  per  centum  upon  the  net  premiums  col- 
lected in  this  State. 
1932  Code,  §  7953;  Civ.  C.  '22,  §  4071;  1912  (27)  534. 

§  7954.  Insurance  companies  to  do  business  only  through  authorized 
agents — commission — when  license  may  be  revoked. — It  shall  be  unlawful 
for  any  insurance  company  doing  business  through  agents  in  the  State  of 
South  Carolina  to  write,  place  or  cause  to  be  written,  placed  or  renewed 
any  fire,  marine,  accident,  health,  liability,  plate  glass,  steam  boiler, 
burglary,  or  theft,  sprinkler  leakage,  fly  wheel,  automobile  property  dam- 
age, credit  or  workman's  collective  insurance,  or  fidelity  and  surety  bond 
covering  any  risk  or  on  property  located  in  the  State  of  South  Carolina, 
except  through  or  by  duly  authorized  agent  or  agents  of  such  insurance 
company  or  association  residing  and  doing  business  in  this  State.  The 
full  premium  shall  be  paid  to  such  agents  who  are  entitled  to  and  shall  re- 
ceive the  same  commission  on  such  business  as  the  company  allows  them 
on  other  business  of  the  same  class.  The  payment  of  a  fee  or  any  other  con- 
sideration than  the  full  commission  is  held  a  violation  of  law.  Agents  who 
may  sign  or  insurance  companies  who  may  cause  to  be  signed  any  policy 
or  indemnity  contract  as  the  resident  agent  of  an  insurance  company  and 
fails  to  collect  the  full  premium  for  such  insurance  and  retain  the  proper 
commission  which  is  due  such  agent  may  have  their  license  revoked  as  the 
penalty  for  aiding  in  an  evasion  of  the  law:  provided,  however,  that  agents 
licensed  under  the  insurance  laws  of  this  State  may  write  insurance  at  the 
request  of  other  agents  or  brokers  and  allow  said  agents  or  brokers  not  ex- 
ceeding one-half  of  the  commissions  which  they  receive  on  the  business 
written. 
1932  Code,  §  7954;  Civ.  C.  '22,  §  4072;  1915  (29)  219. 

§  7955.     Insurance  broker  defined. — The  term  insurance  broker  as  used  in 
this  article,  is  declared  to  be  such  person  as  shall  be  licensed  by  the  insur- 
ance commissioner  to  represent  citizens  of  this  State  for  the  placing  of  in- 
surance in  insurers  licensed  in  this  State  or  in  any  other  State  or  country. 
1932  Code,  §  7955;  Civ.  C.  '22,  §  4073;  1916  (29)  676. 

This  section  and  the  section  following      v.  McMaster,  104  S.  C.  501,  89  S.  E.  398; 
were  held  constitutional  in  La  Tourette      248  U.  S.  465,  39  S.  Ct.  160,  63  L.  Ed.  362. 

§  7956.     Insurance  brokers  to  be  licensed  after  compliance  with  certain 
conditions — may  solicit  insurance  throughout  state — municipalities  may  im- 
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pose  tax  upon  brokers — requirements  as  to  residence  and  length  of  agency. 
— Insurance  brokers  may  be  licensed  by  the  insurance  commissioner  upon 
the  following  terms  and  conditions,  to  wit:  (a)  the  payment  of  an  annual 
insurance  department  license  fee  of  twenty-five  ($25.00)  dollars;  (b)  the  fil- 
ing of  a  bond  approved  by  the  insurance  commissioner  in  the  sum  of  five 
thousand  ($5,000.00)  dollars  for  the  faithful  discharge  of  his  duties;  (c)  the 
payment  of  an  additional  license  fee  of  4  per  cent,  upon  the  premiums  paid 
or  written  in  the  policies  of  companies  not  licensed  in  this  State.  Such 
license  shall  entitle  the  holder  to  solicit  insurance  in  any  county  of  this 
State,  but  nothing  herein  shall  prevent  municipalities  from  imposing  license 
fees  in  accordance  with  their  ordinances.  Under  the  terms  of  this  article 
only  such  persons  may  be  licensed  as  are  residents  of  this  State  and  have 
been  licensed  insurance  agents  of  this  State  for  at  least  two  years. 
1932  Code,  §  7956;  Civ.  C.  '22,  §  4074;  1916  (29)  676. 

See  note  to  preceding  section. 

§  7957.  Broker  to  secure  certificate  of  safety  and  solvency  of  insurance — 
to  furnish  insured  with  statement  of  condition  of  insurer  if  required — shall 
report  to  insurance  commissioner — books  to  be  open  for  inspection. — Such 
insurance  broker  shall  exercise  due  care  in  the  placing  of  insurance  and 
shall  procure  from  the  supervising  official  in  the  State  or  county  in  which 
the  home  office  of  the  insurer  is  located  a  certificate  to  the  effect  that  the 
insurer  is  safe  and  solvent  and  is  authorized  to  do  business.  He  shall  fur- 
nish the  insured  a  statement  showing  the  financial  condition  of  the  insurer 
and  such  other  information  as  the  insured  may  require.  He  shall  report 
to  the  insurance  commissioner  in  detail  the  amount  of  insurance  placed 
and  the  premiums  paid  therefor,  and  shall  pay  to  the  insurance  commis- 
sioner the  additional  license  fee  herein  provided.  He  shall  submit  to  the 
insurance  commissioner  within  thirty  days  after  December  31  of  each  year 
an  annual  report  of  his  transactions,  and  his  books,  papers  and  accounts 
shall  at  all  times  be  open  to  the  inspection  of  the  insurance  commissioner 
or  a  deputy  appointed  by  him. 

1932  Code,  §  7957;  Civ.  C.  '22,  §  4075;  1916  (29)  676. 

§  7958.     May  divide  commissions. — Such  insurance  broker  may  divide  com- 
missions with  agents  or  brokers  in  other  States  or  counties  or  with  any 
agent  licensed  in  this  State  for  any  company  doing  the  particular  class  of 
insurance  desired  to  be  placed  through  such  broker. 
1932  Code,  §  7958;  Civ.  C.  '22,  §  4076;  1916  (29)  676. 

§  7959.  Losses  may  be  adjusted  and  policies  may  be  endorsed  by  any  li- 
censed agent  or  adjuster.  —  All  losses  occurring  under  policies  placed 
through  such  insurance  broker  may  be  adjusted  by  any  licensed  agent  or 
adjuster  in  this  State,  and  all  inspections  of  property  and  endorsements  on 
policies  may  be  made  by  a  broker  licensed  under  the  terms  of  this  article 
or  any  other  licensed  fire  insurance  agent  in  this  State  authorized  so  to  do. 
1932  Code,  §  7959;  Civ.  C.  '22,  §  4077;  1916  (29)  676. 

§  7960.  Broker's  license  fees  to  be  paid  into  state  treasury — insurance  com- 
missioner to  account  to  comptroller  general — counties,  cities  and  firemen's 
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insurance  and  inspection  fund  to  receive  part  of  license  fee. — The  insurance 
commissioner  shall  pay  over  to  the  state  treasurer  all  license  fees  collected 
from  brokers  under  the  terms  of  this  article  in  accordance  with  the  law 
now  regulating  like  collections.  Semi-annually,  as  soon  after  June  30  and 
December  31  of  each  year  as  may  be  convenient,  he  shall  render  an  ac- 
counting to  the  state  treasurer  of  the  additional  license  fees  collected  under 
the  terms  of  this  article,  showing  the  counties  and  towns  in  which  the 
property  covered  by  such  insurance  is  located,  and  shall  furnish  a  dupli- 
cate of  the  same  to  the  comptroller  general,  in  such  manner  as  shall  per- 
mit the  comptroller  general,  who  is  hereby  authorized  and  directed  so  to 
do,  to  draw  his  warrant  on  the  state  treasurer  for  one-fourth  of  said  ad- 
ditional license  fee  payable  to  the  county  treasurer  of  the  county  in  which 
the  property  is  located,  which  amount  shall  be  for  general  county  pur- 
poses. He  shall  likewise  draw  his  warrant  on  the  state  treasurer  for  one- 
fourth  of  said  additional  license  fee  payable  to  the  treasurer  of  the  munici- 
pality in  which  the  property  is  located,  and  he  shall  likewise  draw  his  war- 
rant for  one-fourth  of  the  additional  license  fee  payable  to  the  trustees  of 
the  fireman's  insurance  and  inspection  fund  of  the  municipality  in  which 
the  property  is  located. 
1932  Code,  "§  7960;  Civ.  C.  '22,  §  4078;  1916  (29)  676. 

§  7961.  When  licenses  expire. — All  licenses  of  brokers  issued  under  the 
provisions  of  this  article  shall  expire  March  31  of  each  year,  and  the  license 
fees  may  be  prorated  quarterly  after  October  1  of  each  year.  Provided,  that 
any  person,  firm  or  corporation  violating  any  of  the  provisions  of  section 
7955  through  7961,  upon  conviction  be  fined  not  less  than  one  hundred 
($100.00)  dollars,  nor  more  than  five  hundred  ($500.00)  dollars,  at  the  dis- 
cretion of  the  presiding  judge,  such  fines  to  be  collected  as  is  now  pro- 
vided under  the  insurance  laws  now  in  force  in  this  State.  Each  risk  writ- 
ten in  violation  of  the  terms  of  said  sections  shall  be  considered  a  separate 
offense. 
1932  Code,  §  7961;  Civ.  C.  '22,  §  4079;  1916  (29)  676;  1937  (40)  479. 

§  7962.  Adjusters  for  fire  insurance  companies — license — agents  for  in- 
surance companies — license  fee. — Every  person  (commonly  called  an  ad- 
juster) adjusting  losses  for  any  fire  insurance  company  licensed  to  do  busi- 
ness in  this  State  shall  be  licensed  by  the  insurance  commissioner.  Such  per- 
son or  persons  shall  apply  for  license  on  forms  prescribed  by  the  insurance 
commissioner.  The  insurance  commissioner  shall  satisfy  himself  that  such 
person  applying  for  license  as  an  adjuster  is  a  person  of  good  moral  char- 
acter, has  sufficient  knowledge  of  the  fire  insurance  business  and  his  duties 
as  adjuster  that  he  has  not  violated  any  of  the  insurance  laws  of  the  State, 
and  that  he  is  a  fit  and  proper  person  for  such  position:  provided,  that 
agents  licensed  under  section  7951  are  not  required  to  comply  with  the 
terms  of  this  section:  provided,  that  adjusters  are  hereby  declared  to  be 
acting  as  the  agents  for  the  company  or  companies  represented  by  them  in 
the  adjustment  of  any  loss.  The  fee  for  an  adjuster's  license,  as  contem- 
plated under  this  section,  shall  be  ten  ($10.00)  dollars,  said  license  to  expire 
on  the  31st  day  of  March  annually:  provided,  that  whenever  the  laws  of 
any  other  State  of  the  United  States  shall  require  South  Carolina  adjusters 
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to  pay  a  license  fee  greater  than  the  fee  required  in  this  State  of  non-resi- 
dent adjusters,  then  in  each  and  every  case  non-resident  adjusters  are  here- 
by required  to  pay  an  amount  equal  to  the  amount  of  such  charges  im- 
posed by  the  laws  of  such  State  upon  adjusters  of  this  State.  Provided,  fur- 
ther, that  no  license  shall  be  issued  to  non-resident  adjusters  who  reside  in 
a  State  refusing  to  license  South  Carolina  adjusters. 
1932  Code,  §  7962:  Civ.  C.  '22,  §  4080;  1920  (31)  945;  1937  (40)  177. 

§  7963.  Medical  examiners  of  life  insurance  companies  exempt  from  li- 
cense fee. — No  license  shall  be  charged  any  resident  practicing  physician 
in  this  State  for  making  medical  examination  for  life  insurance  companies 
or  fraternal  orders  by  the  State,  or  any  county,  city  or  town:  provided,  such 
physician  has  been  duly  licensed  to  practice  by  the  state  board  of  medical 
examiners. 
1932  Code,  §  7963;  Civ.  C.  '22,  ?  4081;  1913  (28)  145. 

§  7964.  Insurance  commissioner  to  accept  service  of  process. — Every  for- 
eign insurance  company  shall,  before  being  licensed,  appoint  in  writing 
the  insurance  commissioner  and  his  successors  in  office  to  be  its  true  and 
lawful  attorney  upon  whom  all  legal  process  in  any  action  or  proceeding 
against  it  shall  be  served,  and  in  such  writing  shall  agree  that  any  lawful 
process  against  it  which  is  served  upon  such  attorney  shall  be  of  the  same 
legal  force  and  validity  as  if  served  upon  the  company,  and  that  the  author- 
ity shall  continue  in  force  so  long  as  any  liability  remains  outstanding  in 
the  State.  Copies  of  such  appointment,  certified  by  the  insurance  commis- 
sioner, shall  be  deemed  sufficient  evidence  thereof,  and  shall  be  admitted 
in  evidence  with  the  same  force  and  effect  as  the  original  thereof  might 
be  admitted.  Service  shall  only  be  made  upon  such  attorney,  must  be  in 
duplicate  and  shall  be  deemed  sufficient  service  upon  such  company.  When 
legal  process  against  such  company  is  served  upon  said  insurance  commis- 
sioner, he  shall  forthwith  forward  by  registered  mail  one  of  the  duplicate 
copies  prepaid  directed  to  the  company  at  its  home  office. 
1932  Code,  §  7964:  Civ.  C.  '22,  §  4082:  Civ.  C.  '12,  §  2705;  1910  (26)  775;  1917  (30)  38. 

See  §  7945-3  for  service  of  process  on  490. 

insurance    companies    that    lost    or    sur-  Statute  exclusive. — This  section,  which 

rendered  their  charters.  repealed   prior  statute   which   had   been 

Venue. — Suit  against  foreign  corpora-  construed  (Montgomery  v.  United  States 
tion,  domesticated  or  not,  having  an  Fidelity,  etc.,  Co.,  90  S.  C.  283,  71  S.  E. 
agent  and  office  in  a  particular  county,  1084;  73  S.  E.  182,  Ann.  Cas.  13C,  436, 
and  a  resident  of  another  county  may  be  Ann.  Cas.  14D,  987)  to  authorize  service 
properly  brought  in  the  county  where  upon  agent  of  foreign  insurer,  is  intended 
such  corporation  has  an  agent  and  of-  to  exclude  every  other  method  of  ser- 
vice; if  corporation  has  no  agent  or  place  vice  and  service  made  in  any  other  way 
of  business  in  a  particular  county  then  upon  foreign  insurer  is  invalid.  Any 
in  an  action  against  it  and  a  resident  of  holding  to  the  contrary  in  Lucas  v.  North 
another  county  the  place  of  trial  should  Carolina  Mut.  Life  Ins.,  184  S.  C.  119, 
be  in  the  county  of  the  residence  of  the  191  S.  E.  711,  is  expressly  overruled, 
co-defendant.  Campbell  v.  Mutual  Bene-  Murray  v.  Sovereign  Camp  W.  O.  W., 
fit  Association,   161   S.   C,   49,   159   S.   E.,  192  S.  C.  101,  5  S.  E.  (2d)  560. 

§  7965.  Admission  of  foreign  mutual  fire  insurance  companies  to  do  busi- 
ness.— Any  foreign  mutual  fire  insurance  company  maintaining  no  agents, 
writing  no  business  except  on  the  property  of  its  members  and  doing  busi- 
ness without  profit,  may  be  admitted  to  do  business  in  this  State  on  the 
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following  terms:  it  shall  file  with  insurance  commissioner  a  satisfactory 
statement  of  its  condition  and  such  other  information  as  he  shall  require;  a 
copy  of  its  charter  and  amendments  thereto;  certificate  of  compliance  with 
the  laws  of  its  home  State,  and  the  appointment  of  the  insurance  commis- 
sioner of  South  Carolina  as  its  attorney  to  accept  service.  It  shall  pay  an 
annual  department  license  fee  of  twenty-five  dollars  and  the  additional 
license  fee  now  provided  by  law  on  the  actual  cost  of  insurance. 
1932  Code,  §  7965;  Civ.  C.  '22,  §  4083;  Civ.  C.  '12,  §  2706;  1910  (26)  775. 

§  79G6.     Commissioner  to  have  free  access  to  books  in  case  of  a  receivership. 

— The  insurance  commissioner  in  every  case  in  which  any  court  in  this 
State  has  appointed  a  receiver  for  any  company  under  the  supervision  of 
the  insurance  commissioner,  upon  his  filing  a  petition  for  intervention, 
shall  have  free  access  to  the  official  books  and  papers  of  such  receiver  as 
to  all  matters  connected  therewith,  during  the  progress  of  said  cause,  and 
if,  in  his  opinion,  the  receiver  has  failed  in  his  duty  in  any  way  the  insur- 
ance commissioner  shall  have  the  right  to  certify  the  same  to  the  court. 
1932  Code,  §  7966;  Civ.  C.  '22,  §  4084;  Civ.  C.  '12,  §  2707;  1910  (26)  775. 

§  7S67.  Terms  on  which  insurance  companies  may  do  business  in  this 
State. — It  shall  be  unlawful  hereafter  for  any  insurance  company  or  asso- 
ciation to  transact  any  business  in  this  State  unless  possessed  of  at  least 
one  hundred  thousand  dollars  of  surplus  or  capital,  or  in  lieu  thereof,  shall 
file  with  the  insurance  commissioner  the  certificate  of  the  officials  of  some 
State  of  the  United  States,  under  his  hand  and  official  seal,  that  he  holds 
on  deposit  or  in  trust,  for  the  benefit  of  all  policy-holders,  or  members  of 
such  company  or  association,  securities  worth  at  least  one  hundred  thous- 
and dollars,  or  in  the  absence  of  such  capital  or  deposit  then  to  deposit  with 
the  insurance  commissioner  of  South  Carolina  valid  securities  aggregating 
ten  thousand  dollars,  or  a  bond  for  said  amount,  made  by  a  solvent  security 
company,  said  insurance  commissioner  to  be  the  judge  of  validity  of  such 
securities  and  bond,  which  bond  shall  be  conditioned  to  pay  any  judgment 
entered  up  in  any  court  of  competent  jurisdiction  in  this  State  upon  a 
policy  of  insurance  issued  to  any  citizen  of  this  State  by  any  such  com- 
pany, and  said  judgment  shall  be  a  lien  upon  such  securities. 
1932  Code,  §  7967;  Civ.  C.  '22,  §  4085;  Civ.  C.  '12,  §  2708;  1905  (25)  841. 

See  note  to  sections  7947  and  7991.  entered  at  later  date,  when  for  the  col- 

A  judgment  obtained  upon  an  insur-  lection    thereof    resort    is    necessary    to 

ance    policy    issued    by    insurance    com-  securities  filed  with  insurance  commis- 

pany  would  take  preference  over  judg-  sioner  for  protection  of  policy  holders. 

ment   obtained  by   general  creditor   not  Ex  parte  McCabe,   190  S.  C.  40,  2  S.  E. 

upon  an  insurance  policy,  even  though  (2d)  59. 

§  7968.  Penalty  for  violation  of  provisions, — Should  any  such  insurance 
company  or  association  violate  the  provisions  of  this  chapter,  such  com- 
pany shall  be  fined  in  a  sum  not  to  exceed  one  thousand  dollars  and  not 
less  than  five  hundred  dollars,  to  be  recovered  in  any  court  of  competent 
jurisdiction  in  this  State,  to  be  recovered  by  any  citizen  of  this  State  hav- 
ing a  policy  of  insurance  in  said  company:  provided,  that  nothing  in  this 
chapter  shall  release  any  such  company,  companies  or  association  violating 
the  provisions  hereof  upon  any  policy  issued  by  it  or  them. 
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1932  Code,  §  7968;  Civ.  C.  '22,  §  4086;  Civ.  C.  '12,  §  2709;  Civ.  C.  '02,  §  1798;  1897 
(22)  461. 

The  word  "chapter"  in  this  section  was  originally  "act".  (Quotation  marks  added.) 
This  section  is  part  of  Act  290  of  1897,  and  no  other  parts  of  said  act  is  known  to  be 
in  this  code — Code  Commissioner. 

§  7969.     Foreign   insurance   and   other    companies   must   obtain    license. — 

Every  foreign  insurance  company  of  any  class — fire,  life,  marine,  surety,  se- 
curity, guarantee,  hailstorm,  live  stock,  accident,  plate  glass,  and  other  like 
insurance  companies — foreign  land  associations,  foreign  building  and  loan 
loan  associations,  foreign  banking  associations,  and  all  other  like  classes  of 
like  business  not  incorporated  under  the  laws  of  South  Carolina,  except 
national  banks  and  except  benevolent  institutions  organized  under  the 
grand  lodge  system  shall  each,  before  transacting  any  business  in  this  State, 
pay  an  annual  license  fee  of  one  hundred  dollars  to  the  insurance  commis- 
sioner on  or  before  the  thirty-first  day  of  March  in  each  year,  to  be  de- 
posited by  him  in  the  treasury  of  the  State. 

The  license  issued  by  the  insurance  commissioner  shall  give  to  the  com- 
pany obtaining  the  same  power  and  authority  to  appoint  any  number  of 
agents  to  take  such  risks  or  transact  any  business  of  insurance  in  each  and 
every  county  of  the  State,  and  the  same  shall  be  so  granted  as  to  expire  on 
the  31st  of  March  of  each  year.  But  the  insurance  commissioner  must  be 
notified  of  such  appointment  before  such  agent  takes  any  risk  or  transacts 
any  business,  giving  the  post-office  address  and  residence  of  such  agent. 

1932  Code,  §  7969;  Civ.  C.  '22,  §  4087;  Civ.  C.  '12,  §  2710;  Civ.  C.  '02,  §  1800;  G.  S. 
1353;  R.  S.  1472;  1892  (21)  89. 

A    foreign    insurance    company    which  which  the  respective  federal  courts  have 

was  not  licensed  in  state  and  which  had  jurisdiction   and  the  right  to  nonsuit  is 

organizer  within  state  who  solicited  and  absolute    unless    the    defendant    had    ac- 

secured  applications  on  company's  forms  quired   some   right    that   would    be   pre- 

for    benefit    certificates,    charged    mem-  judicial  by  the  nonsuit.  Aetna  Life  Ins. 

bership  and  enrollment  fees  to  company  Co.  of  Hartford,  Conn.  v.  Wilson,  84  (2d) 

which    completed    transactions    by    mail  330. 

was    "doing   business"    within    state   un-  As    to   indemnity    insurance   contracts, 

der    this    statute.    McNeely    v.    Fidelity  see  Pickett  v.  Fidelity,  etc.,  Co.,  60  S.  C. 

Mut.  Ben.  Assn.,  178  S.  C.  247,  182  S.  E.  477,  38  S.  E.  160,  48  L.  R.  A.  (N.  S.)  187, 

425.  L.  R.  A.  1917D,  958,  Ann.  Cas.  18C,  405. 

Federal   courts   are  bound,   in  law   ac-  Rep.  288,  131  Am.  St.  Rep.  884. 
tions,  by  the  practice  in  state  courts  in 

§  7969-1.  Receive  premium  for  insurance  in  insolvent  company — misde- 
meanor.— Any  director  or  officer  of  any  insurance  company  or  association, 
of  whatever  kind,  who  shall  wilfully  receive  any  premium  or  assessment 
on  behalf  of  said  company  or  association,  knowing  at  the  time  of  receipt  of 
said  premium  or  assessment  said  company  or  association  to  be  insolvent  ac- 
cording to  the  laws  of  its  home  State,  without  notice  of  the  same  to  the 
party  paying  the  premium  or  assessment,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  or  imprisoned,  in  the  discretion 
of  the  court.  Or  any  agent,  physician  or  other  person  who  shall  insure  or 
knowingly  cause  to  be  insured  or  reinstated  in  membership  any  infirm  or 
unhealthy  person,  not  at  the  time  in  insurable  condition,  with  intent  to  de- 
fraud, shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  fined  or  imprisoned,  in  the  discretion  of  the  court. 
1932  Code,  §  1909;  Cr.  C.  '22,  §  889;  Cr.  C.  '12,  §  879;  1910  (26)  553. 
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§  7969-2.  Present  false  claim  for  payment,  make  false  statement,  refuse 
settle  misdemeanor. — Any  agent,  collector,  physician  or  other  person  who 
shall  cause  to  be  presented  to  any  insurance  company  licensed  to  do  busi- 
ness in  this  State  a  false  claim  for  payment,  knowing  the  same  to  be  false, 
or  any  agent  or  collector  who  shall  represent  any  such  company  or  collect 
or  do  business  without  the  authority  of  the  company  or  secure  cash  ad- 
vances by  false  statements,  or  shall  fail  to  turn  over  when  required,  or 
satisfactorily  account  for  all  collections  of  such  company,  licensed  to  do 
business  in  this  State,  shall  be  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  or  imprisoned,  in  the  discretion  of  the  court. 
1932  Code,  §  1910;  Cr.  C.  '22,  §  890:  Cr.  C.  '12,  §  880;  1910  (26)  553. 

§  7970.  Persons  deemed  agents — not  procure  premiums  by  fraud. — A  per- 
son who  acts  for  another  than  himself  in  negotiating  a  contract  of  insurance 
by  an  insurance  company  or  association,  for  the  purpose  of  receiving  re- 
muneration therefor,  shall  be  held  to  be  the  company's  or  association's 
agent,  whatever  conditions  or  stipulation  may  be  contained  in  the  policy 
contract.  Any  person  who  knowingly  procures  by  fraudulent  representa- 
tions, payments  or  any  obligations  for  payment  of  a  premium  of  insurance, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  or  imprisonment,  in  the  discretion  of  the  court. 

1932  Code,'§§  1911,  7970:  Civ.  C.  '22,  §  4088:  Civ.  C.  '12,  §§  881,  2711;  Cr.  C.  '22,  § 
891;  Cr.  C.  '12,  §  881;  1910  (26)  553,  554. 

Admissibility    of    local    agent's    state-  surer's   agent  and  payment  of  premium 

ments  against  insurer. — In   view   of  this  to  agent  constituted  payment  to  insurer, 

section    and    the    section    following,    the  Welch  v.  New  York  Life  Ins.  Co.,  183  S. 

statements  and  conduct  of  a  local  agent  C.  9:  189  S.  E.  809. 

are  admissible  against  the  insurer  on  the  Where    applicant    bought    four    single 

issue  of  waiver.  Whaley  v.  Guardian  Fire  premium   endowment   policies    from   in- 

Ins.  Co..  124  S.  C.  173,  117  S.  E.  209.  surer's  agent,  paying  cash  despite  policy 

Provisions  of  this  statute  do  not  pro-  provision   that   such    premium   could    be 

hibit  insurer  from  limiting  or  restricting  paid    only    by    bank    draft    or    certified 

power  of  its  agents.  Cauthen  v.   Metro-  check,   and    insurer   issued   two    of   such 

politan   Life  Ins.,   189   S.  C.  356,    1   S.  E.  policies  on  receipt  of  check  from  agent, 

(2d)  147.  question  as  to  waiver  of  policy  provision 

Fraudulent  breach. — Evidence  that  ap-  held  for  jury  in  action  for  insurer's  re- 
plicant for  single  premium  endowment  fusal  to  issue  other  policies  after  agent 
policy  gave  insurer's  agent  single  pre-  had  lost  the  rest  of  the  cash,  since  such 
mium  in  cash  and  received  receipt  there-  agent  was  insurer's  general  agent  and 
for,  but  that  agent  lost  the  money  and  her  knowledge  of  method  of  payment 
did  not  deliver  the  policies,  and  that  in-  was  imputed  to  insurer.  Welch  v.  New 
surer  knowing  the  facts  did  not  correct  York  Life  Ins.  Co.,  183  S.  C.  9;  189  S.  E. 
the   situation,   held   to   authorize   verdict  809. 

for  insured  on  issue  of  fraudulent  breach  Applied   in   Greenwood   Market   v.   In- 

of  contract  to  insure,  since  agent  was  in-  surance  Co.,  34  F.  (2d)  53. 

§  7970-1.  Foreign  insurance  companies  doing  business  without  a  license — 
countersigning  policies  for  unlicensed  companies. — Any  foreign  insurance 
company  or  association  of  any  class  whatsoever  doing  business  in  this  State 
without  a  license  so  to  do,  shall  be  subject  to  a  fine  of  five  hundred  dollars 
for  each  offense,  to  be  recovered  by  suit  brought  by  the  attorney  general  or 
a  circuit  solicitor  in  the  name  of  the  State.  Any  person  countersigning  cer- 
tificates or  policies  or  making  entries  or  notices  of  insurance  under  open 
policies  or  other  instruments  of  insurance,  or  acting  for  or  representing  an 
insurance  company  not  licensed  to  do  business  in  this  State,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  not  less  than 
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one  hundred  dollars  or  imprisoned,  in  the  discretion  of  the  court.  Any  com- 
pany violating  any  of  the  insurance  laws  of  this  State,  for  which  no  penalty 
is  otherwise  provided,  shall  be  subject  to  a  fine  not  to  exceed  five  hundred 
dollars,  to  be  recovered  by  suit  brought  by  the  attorney  general  or  a  cir- 
cuit solicitor,  in  the  name  of  the  State. 
1932  Code,  §  1912;  Cr.  C.  '22,  §  892;  Cr.  C.  '12,  §  882;  1910  (26)  553. 

this  section  against  foreign  insurance 
companies  for  transacting  business  in 
the  state  without  complying  with  the 
requirements,  is  sufficient  without  the 
formal  statement  that  the  offense  was 
against  the  form  of  any  statute;  the 
statute  being  set  out,  and  the  fact  of 
defendant's  doing  business  without  com- 
pliance therewith.  Sandall  v.  Atlanta 
Mut.  Life  Ins.  Co.,  53  S.  C.  241,  31  S.  E. 
230. 


State  may  impose  conditions  on  com- 
pany's continuing  to  do  business  in  state. 

— It  is  no  violation  of  the  contract  clause 
of  the  United  States  Constitution  for  a 
state,  after  allowing,  without  condition, 
a  foreign  insurance  company  to  do  busi- 
ness in  the  state,  to  impose  conditions  on 
its  continuing  to  do  business.  Sandall  v. 
Atlanta  Mut.  Life  Ins.  Co.,  53  S.  C.  241, 
31  S.  E.  230. 

Necessary  allegations  in  complaint. — A 
complaint  to  recover  penalty  declared  by 


§  7971.     Who  to  be  considered  agents  of  foreign   insurance  companies. — 

Any  person  who  solicits  insurance  in  behalf  of  any  insurance  company  not 
organized  under  or  incorporated  by  the  laws  of  this  State,  or  who  takes 
or  transmits  other  than  for  himself  any  application  for  insurance  or  any 
policy  of  insurance  to  or  from  such  company,  or  who  advertises  or  other- 
wise gives  notice  that  he  will  receive  or  transmit  the  same,  or  who  shall 
receive  or  deliver  a  policy  of  insurance  of  any  such  company,  or  who  shall 
examine  or  inspect  any  risk,  or  receive,  collect,  or  transmit  any  premium 
of  insurance,  or  make  or  forward  any  diagram  of  any  building  or  buildings, 
or  do  or  perform  any  other  act  or  thing  in  the  making  or  the  consummating 
of  any  contract  of  insurance  for  or  with  any  such  company,  other  than  for 
himself,  or  who  shall  examine  into  and  adjust,  or  aid  in  adjusting,  any  loss 
for  or  in  behalf  of  any  such  insurance  company,  whether  any  such  acts 
shall  be  done  at  the  instance  or  request  or  by  the  employment  of  such  in- 
surance company,  or  not;  shall  be  held  to  be  acting  as  the  agent  of  the 
company  for  which  this  act  is  done  or  the  risk  is  taken. 

1932  Code,  §  7971;  Civ.  C.  '22,  §  4089;  Civ.  C.  '12,  §  2712;  Civ.  C.  '02,  §  1810;  R.  S. 
1481;  1883  (18)  460. 


Section  applicable  when  agent  acting 
for  principal. — This  section  has  no  ap- 
plication except  when  the  person  making 
the  inspection  is  acting  for  the  company. 
Feagin  v.  Royal  Ins.  Co.,  122  S.  C.  532, 
115  S.  E.  808. 

Provisions  of  this  statute  do  not  pro- 
hibit insured  from  limiting  or  restrict- 
ing power  of  its  agents.  Cauthen  v. 
Metropolitan  Life  Ins.  Co.,  189  S.  C.  356, 
1  S.  E.  (2d)  147. 

Agent's  knowledge  imputable  to  in- 
surer.— Under  this  section  an  agent  of  a 
company  who  takes  an  application  for 
insurance,  receives  the  premiums,  de- 
livers the  policy,  notifies  the  company  of 
the  loss,  and  inspects  the  ruins  with  the 
adjuster,  is  an  agent  whose  knowledge  of 
a  forfeiture  of  the  policy  is  imputable  to 
the  insurer.  Norris  v.  Hartford  Fire  Ins. 
Co.,  57  S.  C.  358,  35  S.  E.  572.  107  Am. 
St.  Rep.  131.  25  L.  R.  A.  (N.  S.)  15,  Ann. 


Cas.  13A,  851. 

Under  this  section  an  insurance  agent, 
who,  because  he  can  not  write  a  policy  in 
his  own  company,  "brokers"  it  to  the 
agent  of  another  company,  is  the  agent 
of  such  other  company,  and  his  knowl- 
edge is  imputable  to  it.  Maryland  Cas- 
ualty Co.  v.  Gaffney  Mfg.  Co.,  93  S.  C. 
406.  76  S.  E.  1089. 

Where  an  agent  of  an  insurance  com- 
pany issued  a  policy  having  knowledge 
that  another  company,  of  which  he  was 
also  agent,  had  a  policy  on  the  same 
goods,  issued  by  his  predecessor,  his 
knowledge  would  be  imputed  to  the  lat- 
ter company,  and  on  its  failure  to  can- 
cel the  policy,  tended  to  show  waiver  of 
a  provision  prohibiting  other  insurance. 
Madden  &  Co.  v.  Phoenix  Ins.  Co.,  70 
S.  C.  295,  49  S.  E.  855,  107  Am.  St.  Rep. 
107,  16  L  R.  A.  (N.  S.)  1170,  1195,  1250,  25 
L.  R.  A.  (N.  S.)  15,  Ann.  Cas.  14C,  75. 
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Receipt  of  premium  by  agent  after  are  admissible  against  the  insurer  on 
policy  lapsed. — Notwithstanding  this  sec-  the  issue  of  waiver.  Whaley  v.  Guardian 
tion,  the  act  of  an  insurer's  soliciting  Fire  Ins.  Co.,  124  S.  C.  173,  117  S.  E.  209. 
agent  in  receiving  and  receipting  a  pre-  Letter  of  insurer's  "southern  manager" 
mium  on  a  policy  after  it  had  lapsed  showing  partial  payment  of  premium  on 
for  non-payment  of  such  premium,  did  life  policy  and  time  extension  for  bal- 
not  prejudice  the  right  of  the  insurer  ance  was  admissible  against  insurer; 
to  insist  on  the  forfeiture,  where  the  agency  of  manager,  with  authority  to 
agent,  to  the  knowledge  of  the  insured  write  letter  and  speak  for  insurer  being 
and  the  beneficiary,  had  no  authority,  at  least  jury  question.  Appleby  v.  Re- 
real  or  apparent,  to  receive  the  premium,  serve  Loan  Life  Ins.  Co.,  172  S.  C.  42, 
and  the  application  and  policy  provided  172  S.  E.  776. 

for  payment  of  the  premium  on  delivery  Authority  to  waive  proof  of  loss. — See 

of  a  receipt  signed  by  specified  officers,  Bank  v.  Aetna  Ins.  Co.,  203  F.  810. 

and  provided  that  the  agent  taking  the  Evidence  of  agency. — In  an  action  for 

application   had   no   authority   to   make,  damages  on  the  bond  of  a  contractor  for 

modify,  or  discharge  contracts  or  waive  failure  to  complete  a  building,  admitting 

any  of  the  company's  rights  or  require-  a  letter,  written  in  reply  to  the  plaintiff's 

ments,  since  the  statute  does  not  restrict  letter  to  his  uncle  with  reference  to  the 

the    power    of    insurance    companies    to  bond  covering  the  bulding  contract,  was 

place  reasonable  limits  upon  the  author-  not  erroneous,  since  under  this  section 

ity  of  their  agents.  Rabb  v.  New  York  the  uncle  in  procuring  the  bond  was  the 

Life  Ins.  Co.,  108  S.  C.  137,  93  S.  E.  711.  agent  of  the  surety  company  and  not  of 

Admissibility    of    local    agent's    state-  the   plaintiff.   Simon   v.   Aetna   Casualty, 

ments  against  insurer. — In  view  of  this  etc.,  Co.,  151  S.  C.  44,  148  S.  E.  648. 

section    and    the    section    preceding,    the  Applied   in   Greenwood   Market   v.   In- 

statements  and  conduct  of  a  local  agent  surance  Co.,  34  F.  (2d)  53. 

§  7972.     All  policies  to  be  issued  through  resident   agents — exceptions. — 

No  fire  insurance  company  or  association  not  incorporated  under  the  laws 
of  this  State,  authorized  to  transact  business  here,  shall  make,  write,  place, 
or  cause  to  be  made,  written  or  placed,  any  policy,  duplicate  policy,  or  con- 
tract of  insurance  of  any  kind  or  character,  or  any  general  or  floating 
policy,  upon  property  situated  or  located  in  this  state,  except  after  the  said 
risk  has  been  approved,  in  writing,  by  an  agent  who  is  a  resident  of  this 
State,  regularly  commissioned  by  the  company  doing  business  in  this  State, 
who  shall  countersign  all  policies  so  issued,  and  receive  the  commission 
therein  when  the  premium  is  paid,  and  the  State  shall  receive  the  license 
fees  required  by  law  to  be  paid  on  the  premiums  collected  for  insurance  on 
all  property  located  in  this  State.  Nothing  in  §§  7972,  7973,  7974  and  7976 
shall  be  construed  to  prevent  an}'  insurance  company  or  association,  auth- 
orized to  transact  business  in  this  State,  from  issuing  policies  at  its  princi- 
pal or  department  offices,  covering  property  in  this  State:  provided,  that 
such  policies  are  issued  upon  application  procured  and  submitted  to  such 
company  by  agents  who  are  residents  of  this  State,  regularly  commissioned 
to  transact  the  business  of  insurance  herein,  and  who  shall  countersign  all 
policies  so  issued  and  receive  the  commission  thereon  when  paid.  No  pro- 
vision of  this  section  is  intended  to  or  shall  apply  to  direct  insurance  cover- 
ing the  rolling  stock  of  railroad  corporations  or  property  in  transit  while 
in  the  possession  and  custody  of  railroad  corporations  or  other  common  car- 
riers. 

1932  Code,  §  7972;  Civ.  C.  '22,  §  4090;  Civ.  C.  '12,  §  2713;  Civ.  C.  '02,  §  1811;  1900 
(23)  394. 

§  7973.  Returns  as  to  re-insurance  by  companies. — Every  fire  insurance 
company  or  association  shall  annually,  and  at  such  other  times  as  the  in- 
surance commissioner  may  require,  in  addition  to  all  returns  now  by  law 
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required  of  it  or  its  agents  or  managers,  make  a  return  to  the  insurance 
commissioner,  in  such  form  and  detail  as  may  be  prescribed  by  him,  of  all 
reinsurance  or  cessions  of  risk  or  liability  contracted  for  or  effected  by  it, 
whether  by  issue  of  policy,  entry  or  bordereau,  or  general  participation 
agreement,  or  by  excess  loss  reinsurance,  or  in  any  manner  whatsoever, 
upon  property  located  in  this  State,  or  covering,  whether  specified  or  other- 
wise, any  risk  or  liability  upon  property  so  located,  such  return  to  be  cer- 
tified by  the  oath  of  its  president  and  secretary,  if  a  company  or  associa- 
tion of  the  United  States,  and,  if  a  company  or  association  of  a  foreign 
country  by  the  oath  of  its  managers  in  the  United  States,  as  to  such  re- 
insurance or  cessions  affected  through  its  branch  office  in  the  United 
States,  and  by  the  oath  of  its  president  and  secretary,  or  by  officers  cor- 
responding thereto,  at  its  home  office,  wherever  located,  as  to  re-insurance 
or  cessions  as  aforesaid  contracted  for  or  effected  through  the  foreign  of- 
fice. The  refusal  of  any  such  company  or  association  to  make  the  returns 
herein  required  shall  be  presumptive  evidence  that  it  is  guilty  of  violating 
the  provisions  of  section  7972,  and  shall  subject  it  to  the  penalties  pre- 
scribed and  imposed  by  §§  7972,  7973,  7974  and  7976. 

1932  Code,  §  7973;  Civ.  C.  '22,  §  4091;  Civ.  C.  '12,  §  2714;  Civ.  C.  '02  §  1813;  1900 
(23)  394. 

§  7974.  Penalty  for  violation  of  provisions. — Any  insurance  company  or 
association  wilfully  violating  or  failing  to  observe  and  comply  with  any  of 
the  provisions  of  §§  7971,  7972,  and  7973  applicable  thereto,  shall  be  subject 
to  and  liable  to  pay  a  penalty  of  five  hundred  dollars  for  each  violation 
thereof:  and  for  each  failure  to  observe  and  comply  with  any  provisions  of 
the  said  sections,  such  penalty  may  be  collected  and  recovered  in  an  action 
brought  in  the  name  of  the  State,  in  any  court  having  jurisdiction  thereof. 
Any  insurance  company  or  association  which  shall  neglect  and  refuse  for 
thirty  days  after  judgment  in  any  such  action  to  pay  and  discharge  the 
amount  of  such  judgment,  shall  have  its  authority  to  transact  business  in 
this  State  revoked  by  the  insurance  commissioner,  and  such  revocation 
shall  continue  for  at  least  one  year  from  the  date  thereof;  nor  shall  any 
insurance  company  or  association,  whose  authority  to  transact  business  in 
this  State  shall  have  been  so  revoked,  be  again  authorized  or  permitted  to 
transact  business  herein,  until  it  shall  have  paid  the  amount  of  such  judg- 
ment, and  shall  have  filed  in  the  office  of  the  insurance  commissioner  a 
certificate,  signed  by  its  president  or  other  chief  officer,  to  the  effect  that 
the  terms  and  obligations  of  the  provisions  of  §§  7972,  7973,  7974  and  7996 
are  accepted  by  it  as  a  part  of  the  conditions  of  its  right  and  authority  to 
transact  business  in  this  State. 

1932  Code.  §  7974;  Civ.  C.  '22,  §  4092;  Civ.  C.  '12,  §  2715;  Civ.  C.  '02,  §  1814;  1900 
(23)  394;  1903  (24)  71. 

§  7975.     Fire  insurance  company  claiming  lien  must  establish  solvency. — 

Any  fire  insurance  company  doing  business  in  this  State,  claiming  a  lien 
upon  the  property  insured  for  the  premium  for  such  insurance,  shall  upon 
an  action  being  brought  upon  such  lien,  or  to  collect  such  premium,  estab- 
lish that  protection  had  been  had  by  the  insured  and  that  such  company 
during  the  period  of  insurance  was  solvent. 
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1932  Code,  §  7975;  Civ.  C.  '22,  §  4093;  Civ.  C.  '12,  §  2716;  1910  (26)  695. 

§  7976.  Disposition  of  fines,  etc. — All  penalties  and  fines  and  forfeitures 
whatsoever  collected  under  §§  7972,  7973,  7974  and  7996  shall  be  turned  into 
the  general  fund  for  school  purposes:  provided,  however,  that  the  pro- 
visions of  §§  7972,  7973,  7974  and  7996  shall  hot  be  construed  so  as  to  prevent 
any  policy,  duplicate  policy,  or  contract  for  re-insurance,  from  being  writ- 
ten or  placed  in  any  fire  insurance  company  or  association  which  has  no 
agent  resident  in  this  State,  or  prevent  any  mutual  association  or  com- 
panies from  issuing  any  policy  or  contract  of  insurance  making  inspections 
and  adjustments,  where  the  insured  is  paid  cash  dividends  or  return 
premiums:  provided,  further,  that  any  person,  if  other  than  the  insurance 
commissioner  or  his  deputy,  upon  whose  complaint  a  conviction  is  had  in 
court  of  competent  jurisdiction  for  violation  of  the  law  prohibiting  insur- 
ance by  unlicensed  companies  or  for  soliciting,  examining,  or  inspecting 
any  risk,  or  receiving,  collecting,  or  transmitting  any  premium,  or  adjust- 
ing or  aiding  in  adjusting  any  loss  under  any  contract  not  made  in  accord- 
ance with  the  law  of  this  State,  shall  be  entitled  to  one-half  of  the  penalty 
recovered  thereunder. 

1932  Code,  §  7976;  Civ.  C.  '22,  §  4094;  Civ.  C.  '12,  §  2717;  Civ.  C.  '02,  §  1815;  1900 
(23)  394;  1920  (31)  224. 

§  7977.  Value  stated  in  policy — total  and  partial  loss — contributive  insur- 
ance— liability. — No  fire  insurance  company  or  individuals  writing  fire  in- 
surance policies,  doing  business  in  this  State,  shall  issue  policies  for  more 
than  the  value  to  be  stated  in  the  policy,  the  amount  of  the  value  of  the  prop- 
erty to  be  insured,  and  the  amount  of  insurance  to  be  fixed  by  insurer  and 
insured  at  or  before  the  time  of  issuing  said  policies,  and  in  case  of  total 
loss  by  fire,  the  insured  shall  be  entitled  to  recover  the  full  amount  of  in- 
surance and  a  proportionate  amount  in  case  of  partial  loss:  provided,  two 
or  more  policies  written  upon  the  same  property  shall  be  deemed  and  held 
contributive  insurance;  and  if  the  aggregate  sum  of  all  such  insurance  ex- 
ceed the  insurable  value  of  the  property,  as  agreed  by  the  insurer  and  the 
insured,  in  the  event  of  total  or  partial  loss,  each  company  shall  be  liable 
for  its  pro  rata  share  of  said  insurance. 

1932  C 
(22)  113. 

In  general. — This  section  has  no  appli-  further  finding  that  the  actual  value  of 

cation   in   suit   to   enjoin   prosecution    of  the  building  at  the  time  of  the  fire  was 

suits  at  law  where  bill  avers  that  value  $3,000,    and    that    loss    was    $2,000,    was 

of  property  was  not  fixed  at  time  of  is-  mere  surplusage,  in  view  of  this  section, 

suance  of  policy  and  averment  admitted  Ford  v.  George  Washington  Fire  Ins.  Co., 

demurrer.  Rochester  German  Ins.  Co.  v.  139  S.  C.  212.  137  S.  E.  678. 

Schmidt,   126  F.  998,  1002.  "Proportionate  amount  in  case  of  par- 

"Fixed  value"  is  basis  of  liability. — In-  tial  loss." — Under  this  section,  declaring 
sured  under  fixed  value  policy  after  two-  one  insured  against  fire  entitled  to  re- 
thirds  loss  is  entitled  to  two-thirds  of  cover  "a  proportionate  amount  in  case 
fixed  value  rather  than  of  actual  value,  of  partial  loss,"  where  property  insured 
which  was  less.  Ford  v.  George  Washing-  for  $7,500  was  actually  worth  $25,000, 
ton  Fire  Ins.  Co.,  139  S.  C.  212,  137  S.  though  policies  recited  that  it  had  value 
E.  678.  of  $9,000,  was  damaged  to  extent  of  $12,- 

Where  appraisers  found  that  value  of  500,  insured  was  entitled  to  recover  full 
building  destroyed  by  fire  was  $4,000,  as  face  of  policies,  such  amount  being  less 
prescribed  in  "fixed  value"  policy,  and  than  actual  loss,  quoted  language  mean- 
that    loss    was    two-thirds    thereof,    the  ing  proportion   of  insurance   that   actual 
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loss  bears  to  amount  of  insurance  rath- 
er than  proportion  that  actual  loss  bears 
to  actual  value.  Columbia  Real  Estate, 
etc.,  Co.  v.  Royal  Exchange  Assur.,  132 
S.  C.  427,  128  S.  E.  865. 

Where  the  value  of  a  house  as  stated 
in  a  policy  was  $6,000,  the  amount  of 
insurance  was  $4,000,  and  the  loss  was 
$3,000,  under  this  section  insured  was 
entitled  to  recover  $3,000;  "proportion- 
ate amount"  meaning  an  amount  in  pro- 
portion to  the  loss,  and  not  proportionate 
to  the  amount  of  the  policy.  Parnell  v. 
Orient  Ins.  Co.,  126  S.  C.  198,  119  S.  E. 
191,  32  A.  L.  R.  648. 

The  proper  method  to  ascertain  dam- 
ages to  house  partially  destroyed  is  to 
take  the  agreed  value  in  policy,  and 
from  it  subtract  the  value  of  the  sal- 
vage or  proportion  of  the  house  remain- 
ing. Bruner  v.  Automobile  Ins.  Co.,  165 
S.  C,  421,  164  S.  E.  134;  Aetna  Ins.  Co. 
v.  Norris  Bros.  Inc.,  109  F.  (2d)  172. 

Testimony  to  show  the  costs  of  re- 
pairing the  building  held  properly  ex- 
cluded. Ibid. 

Proper  method  for  ascertaining  dam- 
ages to  partially  destroyed  building  by 
fire,  in  a  suit  on  a  "fixed-value"  policy, 
was  by  subtracting  the  value  of  salvage 
from  value  of  building  as  fixed  in  policy, 
notwithstanding  amount  recoverable  was 
more  than  estimated  or  actual  cost  of 
reconstruction.     Fowler     v.     Merchants' 


Fire  Assurance  Corporation,  172  S.  C, 
66:  172  S.  E.  781. 

Contribution  insurance.  —  Under  this 
section  insurer  under  valued  policy  is 
liable  only  for  proportionate  sum  of 
policy  as  compared  to  agreed  valuation, 
where  there  was  other  insurance.  Walk- 
er v.  Queen  Ins.  Co.,  136  S.  C.  144,  134  S. 
E.  263,  52  A.  L.  R.  259.  See  also,  Cave  v. 
Home  Ins.  Co.,  57  S.  C.  347,  35  S.  E.  577, 
10  L.  R.  A.  (N.  S.)  1074. 

Open  policies  on  builders'  risks. — This 
section  does  not  prohibit  open  policies  on 
builders'  risks.  Ulmer  v.  Phoenix  Fire 
Ins.  Co.,  61  S.  C.  459,  39  S.  E.  712,  Ann. 
Cas.  15B,  1099;  the  distinction  between 
open  and  valued  policies  stated  in  Riggs 
v.  Home  Mut.,  etc.,  Ass'n,  61  S.  C.  448, 
458,  39  S.  E.  614,  11  L.  R.  A.  (N.  S.)  1021. 

Additional  insurance  without  insurer's 
consent. — Under  this  section  the  procur- 
ing of  additional  insurance  without  the 
consent  of  the  insurer  against  a  provision 
of  the  policy  and  in  excess  of  the  agreed 
insurable  value  avoided  the  policy.  Wynn 
v.  Caledonian  Ins.  Co.,  100  S.  C.  47,  84 
S.  E.  306. 

Arbitration  agreement,  attempting  to 
change  measure  of  recovery  for  partial 
loss  laid  down  by  this  section  would  be 
ineffective.  Columbia  Real  Estate,  etc., 
Co.  v.  Royal  Exchange  Assur.,  132  S.  C. 
427,  128  S.  E.  865. 


§  7978.  Clauses  in  insurance  policies  invalidating  same  if  insured  prop- 
erty encumbered  void. — Any  clause  in  any  policy  of  insurance  purporting  or 
undertaking  to  limit  or  invalidate  the  force  of  such  policy  in  case  of  en- 
cumbrance by  real  estate  mortgage  of  the  property  insured  by  such  policy 
is  hereby  declared  to  be  null  and  void. 
1932  Code,  §  7978;  Civ.  C.  '22,  §  4096;  1913  (28)  146. 


A  provision  in  insurance  policy  that 
commencement  of  foreclosure  proceed- 
ings or  giving  notice  of  sale  with  knowl- 
edge of  insured  should  void  policy  was 
held  invalid  in  Inabinet  v.  Royal  Ex- 
change Assur.  of  London,  et  al.,  165  S.  C. 


S.  C.  33,  162  S.  E.  599. 

See  Federal  Land  Bank  v.  Agricultural 
Ins.  Co.,  172  S.  C.  109,  173  S.  E.  295,  in 
regards  to  mortgage  clause  in  policy  re- 
quiring notice  to  insurer  of  transfer  of 
insured  property  to  mortgagee. 


§  7979.  Time  dispute  statements  in  applications. — No  statement  in  the  ap- 
plication for  insurance  shall  be  held  to  prevent  a  recovery  before  a  jury  on 
said  policy  in  case  of  partial  or  total  loss:  provided,  after  the  expiration  of 
sixty  days,  the  insurer  shall  be  estopped  to  deny  the  truth  of  the  statement 
in  the  application  for  insurance  which  was  accepted  except  for  fraud  in 
making  the  application  for  insurance. 

1932  Code,  §  7979;  Civ.  C.  '22,  §  4097;  Civ.  C.  '12,  §  2719;  Civ.  C.  '02,  §  1817;  1896 
(22)  113. 


See  §  7686  in  connection  with  this  sec- 
tion. 

Section  incorporated  in  policy. — Where 
this  section  was  in  existence  when  policy 
of  insurance  was  issued,  the  provisions 


of  the  policy  must  be  construed  as  if  the 
section  had  been  incorporated  therein. 
Camden  Wholesale  Gro.  v.  Nat.  Fire  Ins. 
Co..  106  S.  C.  467,  91  S.  E.  732,  28  A.  L. 
R.   814. 


IV.-S.C.-20 
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Fraudulent  misrepresentation  and  con- 
cealment.— This  section  does  not  estop 
insurer  from  proving  fraudulent  misrep- 
resentation and  concealment.  Home  Ins. 
Co.  v.  Virginia-Carolina  Chem.  Co.,  109 
F.  681,  688. 

This  section  did  not  validate  purported 
insurance  contract  which  was  invalid  in 
its  inception  because  of  the  fact  that  the 
insured  had  no  insurable  interest  in  the 
property.  Abraham  v.  New  York  Un- 
derwriters Ins.  Co.,  187  S.  C.  70;  196  S.  E. 
531. 

Recovery  on  valued  policy  form. — In 
absence  of  fraud  in  valued  policy  form 
of  insurance,  the  insured,  in  case  of  total 
loss,  and  after  sixty  days  from  issuance 
of  policy,  is  entitled  to  recover  amount 
for  which  property  was  insured.  Mc- 
Carty  v.  Piedmont  Mut.  Ins.  Co.,  81  S.  C. 
152.  160,  62  S.  E.  1,  16  L.  R.  A.  (N.  S.) 
1258,  18  L.  R.  A.  (N.  S.)  729,  Ann.  Cas. 
13A,  849. 

Additional  insurance  on  some  property. 
— Where  a  fire  policy,  providing  that  it 
would  be  void  if  the  insured  then  had 
or  should  thereafter  procure  other  insur- 
ance, whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  the  policy, 
was  issued  upon  property  already  in- 
sured, and  it  is  not  alleged  that  there 
was  fraud  in  making  application,  or  that 


the  statement  in  the  application  upon 
which  the  policy  was  issued  was  denied 
within  60  days,  the  policy  was  valid, 
and  the  court  erred  in  granting  nonsuit 
based  upon  that  fact.  Camden  Wholesale 
Gro.  v.  Nat.  Fire  Ins.  Co.,  106  S.  C.  467, 
91  S.  E.  732,  28  A.  L.  R.  814. 

Insurance  on  incumbered  personal 
property. — Where  a  fire  policy,  provid- 
ing that  if  the  subject  of  insurance  be 
personal  property  the  policy  would  be 
void  if  the  property  be  or  become  incum- 
bered by  a  chattel  mortgage,  was  issued 
on  personal  property  incumbered  by  a 
chattel  mortgage,  but  it  is  not  alleged 
that  the  application  was  fraudulent  or 
that  there  was  a  denial  of  the  truth  of 
the  statement  in  the  application  upon 
which  the  policy  was  issued  within  60 
days,  the  policy  was  valid.  Camden 
Wholesale  Gro.  v.  Nat.  Fire  Ins.  Co.,  106 
S.  C.  467,  91  S.  E.  732,  28  A.  L.  R.  814. 

Insurance  on  encumbered  real  prop- 
erty. —  Insurer  hereunder  estopped  to 
question  truth  of  statement  in  applica- 
tion for  fire  policy  that  house  insured 
was  on  land  owned  by  insured  in  fee 
where  such  statement  was  not  questioned 
within  60-day  period  and  no  fraud  was 
charged.  Campbell  v.  Home  Ins.  Co.,  183 
S.  C.  325:  191  S.  E.  71. 


§  7980.     Exceptions  as  to  personalty.— Nothing  in  sections  7977  and  7979 
shall  be  held  to  apply  to  insurance  on  chattel  or  personal  property. 


1932  Code,  §  7980;  Civ.  C.  '22,  §  4098;  Civ.  C. 
(22)  113. 


'12,  §  2720;  Civ.  C.  '02,  §  1818  ;1896 


§  7981.  Fire  insurance  companies  furnish  blanks  make  claims  within  20 
days  after  notice. — Within  twenty  (20)  days  after  notice  of  loss  every  fire 
insurance  company  doing  business  in  the  State  shall  personally  deliver  or 
send  by  registered  mail  to  the  last  known  post  office  address  of  the  insured 
blank  proofs  of  loss  and  any  other  necessary  documents  required  of  the 
insured. 
1932  Code,  §  7981;  1930  (36)  1310;  1931  (37)  156. 

§  7982.  "Loss  of  hand"  in  accident  insurance  policies  defined. — In  any  and 
every  accident  insurance  policy  hereafter  issued  in  this  State  the  loss  of  a 
Viand  shall  not  be  limited  to  the  loss  "at  or  above  the  wrist  or  joint"  but 
shall  include  and  likewise  mean  the  loss  of  the  four  fingers  entire,  and 
every  indemnity  provided  in  such  policy  for  the  loss  of  a  hand  shall  be 
payable  likewise  for  the  loss  of  four  fingers  entire:  provided,  the  provi- 
sions of  this  section  shall  not  apply  to  policies  issued  by  fraternal  associa- 
tions or  by  mutual  benefit  associations  or  mutual  benefit,  non-profit  com- 
panies. 

1932  Code,  §  7982;  1925  (34)  292. 


§  7383.     Valuation  of  securities  of  insurance  companies  and  associations. — 

All  bonds  or  other  evidence  of  debt  having  a  fixed  term  and  rate  held  by 
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any  life  insurance  company,  assessment  life  association  or  fraternal  bene- 
ficiary association  authorized  to  do  business  in  this  State  may,  if  amply 
secured  and  not  in  default  as  to  principal  and  interest,  be  valued  as  fol- 
lows: If  purchased  at  par,  at  the  par  value;  if  purchased  above  or  below 
par,  on  the  basis  of  the  purchase  price  adjusted  so  as  to  bring  the  value  to 
par  at  maturity  and  so  as  to  yield  in  the  meantime  the  effective  rate  of  in- 
terest at  which  the  purchase  was  made:  proinded,  that  the  purchase  price 
shall  in  no  case  be  taken  at  a  higher  figure  than  the  actual  market  value  at 
the  time  of  purchase:  and,  provided,  further,  that  the  commissioner  of  in- 
surance shall  have  full  discretion  in  determining  the  method  of  calculating 
values  according  to  the  foregoing  rule. 
1932  Code,  §  7983;  1922  (32)   1007. 

§  7984.  Penalties  pay  insurance  in  merchandise  or  services. — It  shall  be 
unlawful  for  any  insurance  company,  fraternal  organization,  burial  as- 
sociation, or  any  other  association,  to  make  payment  or  settlement  of  poli- 
cies written  by  such  companies  or  associations  in  merchandise  or  services 
rendered  or  agreed  to  be  rendered,  or  to  issue  any  policy,  providing  for  set- 
tlement in  merchandise  or  services  rendered  or  to  be  rendered.  Any  insur- 
ance company,  fraternal  organization,  burial  association  or  any  other  associ- 
ation violating  the  provisions  of  this  section  shall  be  liable  to  a  penalty  of 
ten  (10)  times  the  amount  of  such  policy,  certificate  or  other  evidence  of  in- 
surance to  be  collected  in  a  suit  by  the  heirs-at-law  of  such  deceased  policy- 
holder. Any  officers,  agents  or  servants  of  any  insurance  company,  fratern- 
al organization,  burial  association,  or  any  other  association,  violating  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor  and  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  ($100.00)  dollars  nor  more 
than  one  thousand  ($1,000.00)  dollars,  or  suffer  imprisonment  on  the  coun- 
ty chaingang  or  in  the  state  penitentiary  for  a  period  of  not  less  than  thirty 
(30)  days  nor  more  than  one  (1)  year  in  the  discretion  of  the  court. 
1932  Code,  §  7984;  1929  (36)  234;  1940  (41)  1672;  1941  (42)  286. 

§  7985.  Life  insurance  policy  for  benefit  of  married  women  and  children. 
— A  policy  of  insurance  upon  the  life  of  any  person  which  has  already  been 
or  may  hereafter  be  taken  out  in  which  it  is  expressed  to  be  for  the  bene- 
fit of  any  married  woman,  or  of  herself  and  her  children,  or  of  herself  and 
children  of  her  husband,  whether  procured  by  herself  or  her  husband,  shall 
enure  to  the  use  and  benefits  of  the  person  or  persons  for  whose  use  and 
benefit  it  is  expressed  to  be  taken  out;  and  the  sum  or  net  amount  of  the 
insurance  becoming  due  and  payable  by  the  terms  of  the  policy  shall  be 
payable  to  the  person  or  persons  aforesaid,  free  and  discharged  from  the 
claims  of  the  representatives  of  the  husband,  or  of  any  of  his  creditors,  or 
any  party  or  parties  claiming  by,  through  or  under  him  or  them  or  either 
of  them:  provided,  however,  that  if  the  premium  paid  in  any  one  year  out 
of  the  property  or  funds  of  the  husband  shall  exceed  the  sum  of  five  hun- 
dred dollars,  the  exemption  from  the  claims  of  the  creditors  of  the  husband 
shall  not  apply  to  so  much  of  said  premium  so  paid  as  shall  be  in  excess  of 
five  hundred  dollars,  but  such  excess,  with  the  interest  thereon,  or  so  much 
thereof  as  may  be  necessary,  shall  enure  to  the  benefit  of  such  creditors  if 
the  same  be  necessary  for  their  payment. 
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1932  Code,  §  7985;  Civ.  C.  '22,  §  4099;  Civ.  C.  '12,  §  2721;  Civ.  C.  '02,  §  1824;  G.  S. 
1358;  R.  S.  1482;  1875  (15)  865. 


Constitutionality.  —  This  section  was 
held  to  be  in  violation  of  Const.  1895, 
art.  3,  §  28,  as  making  an  exemption  al- 
lowance of  husband  and  wife  of  more 
than  $500,  and  as  conflicting  with  Con- 
stitution in  that  Constitution  has  oc- 
cupied full  domain  of  exemptions,  so 
that  trustee  in  bankruptcy  would  have 
right  to  surrender  value  of  life  policy. 
In  re  Cunningham,  15  F.  (2d)  700. 

Assignment  of  policy. — This  section  is 
inapplicable,  where  the  policy  was  as- 
signed by  insured  before  his  death,  since 
such  section  was  only  intended  to  pro- 
tect beneficiary  therein  named  from 
claims  of  representatives  of  husband  or 
his  creditors.  Antley  v.  New  York  Life 
Ins.  Co.,  139  S.  C.  23,  137  S.  E.  199,  60 
A.  L.  R.  184. 

Change  of  beneficiary. — Where  change 
of  beneficiary  was  not  accomplished  in 


manner  set  forth  in  policy,  at  time  of  its 
pledge  to  bank  as  security  for  note,  on 
death  of  insured,  beneficiary  rather  than 
bank  was  entitled  to  proceeds  of  policy. 
Barron  v.  Liberty  Nat.  Bank,  131  S.  C. 
441,  128  S.  E.  414. 

Amount  from  proceeds  creditors  en- 
titled to. — Under  the  proviso  of  this 
section  it  is  the  amount  of  the  excess  of 
premium,  and  not  the  proportional  part 
of  the  insurance  bought  therewith,  to 
which  creditors  are  entitled  from  the 
proceeds.  Harriman  Nat.  Bank  v.  Huiet, 
244  F.  216. 

Applied  in  Harriman  Nat.  Bank  v. 
Huiet,  249  F.  856. 

This  section  inapplicable  to  claim  of 
bankrupt  insured's  wife  to  cash  surrend- 
er value  of  life  insurance  policies.  Wilson 
v.  Mutual  Ben.  Life  Ins.  Co.  of  Newark, 
N.  J.,  182  S.  C.  131;  188  S.  E.  803. 


§  7986.  When  may  dispute  truth  of  application  and  representations  for 
life  insurance,  disability,  etc. — All  life  insurance  companies,  fraternal  bene- 
fit associations  or  any  other  company,  corporation  or  association  by  what- 
ever name  known,  who  issues  a  policy  or  certificate  of  insurance  on  the 
life  of  a  person  shall,  after  a  period  of  two  (2)  years  from  the  date  of 
such  policy  or  certificate  of  insurance,  be  deemed  and  taken  to  have  waived 
any  right  they  may  have  had  to  dispute  the  truth  of  the  application  for  in- 
surance, or  that  the  assured  person  had  made  false  representations  shall  be 
deemed  and  taken  to  be  true;  provided,  that  where  any  such  policy  shall 
contain,  in  addition  to  life  insurance,  agreements  for  indemnity  or  benefits 
for  disability,  or  any  other  coverage,  the  provisions  of  this  section  shall 
apply  to  such  agreements  with  the  same  force  and  effect  as  to  the  life  in- 
surance coverage  of  such  policy. 

1932  Code,  §  7986;  Civ.  C.  '22,  §  4100;  Civ.  C.  '12,  §  2722;  Civ.  C.  '02,  §  1825;  G.  S. 
1359;  R.  S.  1483;  1878  (16)  530;  1922  (32)  915;  1935  (39)  303;  1941  (42)  309. 


Cross  reference. — See  also  section  7987 
and  notes  thereto. 

A.  Legislative  history  and  purpose  of 

section. 

B.  Rules  of  construction. 

C.  To    what    policies    or    benefits    ap- 

plicable. 

D.  Defenses  covered  by  section. 

E.  Defenses  not  covered  by  section. 

F.  Computing  contestable  period. 

G.  Procedure. — Suit  in  equity  to  can- 

cel or  defense  at  law? 

A.    LEGISLATIVE    HISTORY    AND 
PURPOSE    OF    SECTION. 

Legislative  history. — Prior  to  1935,  the 
court  had  held  that  this  section,  as  it 
then  stood,  applied  after  two  yearly 
premiums  had  been  received,  whether 
two  years  from  date  of  policy  had 
elapsed  or  not,  and  that  the  section  ap- 
plied only  to  the  life  provisions  and  not 
to  disability  coverage  in  a  life  policy. 
In    1935    the    legislature    attempted    to 


change  both,  by  adding  the  proviso  in- 
cluding disability  benefits,  etc.,  and  mak- 
ing the  incontestable  period  two  years 
from  date  of  policy  instead  of  after  re- 
ceiving "the  premium  on  any  policy  for 
the  space  of  two  years",  as  the  section 
formerly  read.  However,  in  1940  the 
court,  in  Stewart  v.  Woodmen  of  the 
World,  Life  Ins.  Soc,  195  S.  C.  365,  11 
S.  E.  (2d)  449,  held  unconstitutional  that 
part  of  the  1935  act  which  changed  the 
incontestable  period  to  two  years  from 
date  of  policy,  on  the  ground  that  the 
title  of  the  act  failed  to  name  this  change. 
At  its  1941  session  the  legislature  reen- 
acted  the  1935  act.  Hence,  the  inclusion 
of  disability  provisions  is  applicable  to 
policies  issued  after  the  1935  act,  the 
change  of  the  incontestable  period  to 
two  years  from  date  of  policy  is  applica- 
ble, it  would  seem,  only  to  those  policies 
issued  after  the  1941  act. 
Purpose  of  section. — This  section  is  a 
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legislative  enactment  of  the  "incontesta- 
ble clause"  voluntarily  placed  in  their 
policies  by  many  insurers.  Its  purpose  is 
to  fix  a  period  within  which  the  insurer 
must  discover  any  fraud  practiced  upon 
it,  or  any  false  statements  made  in  the 
application,  and  contest  the  policy  on 
those  grounds,  or  be  forever  debarred 
from  taking  advantage  of  such  defenses. 
It  is  a  reasonable  provision,  for  the 
charge  of  fraud  or  false  statements  is 
difficult  to  meet  after  the  lapse  of  time, 
particularly  if  not  raised  until  the  death 
of  the  insured.  Furthermore,  the  in- 
sured is  entitled  to  the  assurance  that 
his  beneficiary  will  receive  payment, 
and  not  a  lawsuit,  upon  his  death,  and  to 
know  that  he  in  fact  has  the  protection 
for  which  he  is  paying  premiums  year 
after  year  and  upon  which  he  relies  to 
take  care  of  his  dependents  after  his 
death.  See  cases  below,  particularly  Phil- 
adelphia Life  Ins.  Co.  v.  Arnold,  97  S. 
C.  418,  81  S.  E.  984,  L.  R.  A.  1917E,  343, 
Ann.  Cas.  16C,  706,  6  A.  L.  R.  453,  Mac- 
Kendree  v.  Southern  States  Life  Ins.  Co., 
112  S.  C.  335,  99  S.  E.  806,  and  cases  cited 
therein,  especially  Mass.  Benefit  Ass'n. 
v.  Robinson.  104  Ga.  256,  30  S.  E.  918, 
42  L.  R.  A.  274;  also  Vance  on  Insurance, 
2nd  Ed..  818-830. 

B.  RULES   OF   CONSTRUCTION. 

Section  strictly  construed. — This  sec- 
tion, being  in  derogation  of  the  common 
law.  must  be  strictly  construed.  Love  v. 
Prudential  Life  Ins.  Co.,  173  S.  C.  433, 
176  S.  E.  333. 

Section  a  part  of  policy. — This  section, 
as  it  exists  at  time  of  issuance  of  policy, 
is  a  part  of  the  contract  as  effectually  as 
if  written  therein.  New  York  Life  In- 
surance Co.  v.  Greer,  170  S.  C.  151,  169 
S.  E.  837;  New  York  Life  Ins.  Co.  v. 
Truesdale,  79  F.  (2d)  481  (C.  C.  A.,  4th); 
Owen  v.  Bankers'  Life  Ins.  Co.,  84  S.  C. 
253,  66  S.  E.  290,  137  Am.  St.  Rep.  345, 
23  L.  R.  A.  (N.  S.)  972. 

Amendment  has  no  retroactive  effect. 
— 1935  amendment,  making  statements 
in  the  application  incontestable  after 
the  lapse  of  two  years  from  date  of 
policy,  instead  of  upon  receipt  of  prem- 
iums for  two  years,  cannot  be  given 
retroactive  effect  so  as  to  apply  to  pol- 
icies issued  prior  to  the  amendment. 
New  York  Life  Ins.  Co.  v.  Truesdale, 
79  F.  (2nd)  481  (C.  C.  A.,  4th).  (See  catch- 
line,  "legislative  history",  supra.) 

Section  creates  rule  of  evidence. — This 
section  creates  a  rule  of  evidence,  not  a 
statute  of  limitations,  and  after  the  con- 
testable period  has  elapsed  the  truth  is 
conclusively  taken  to  have  been  waived. 
Beard   v.    North   State   Life   Ins.    Co.   v. 


Truesdale,  79  F.  (2nd)  481  (C.  C.  A.,  4th). 

C.  TO  WHAT  POLICIES  OR  BENEFITS 

APPLICABLE. 

Not  applicable  to  tort  actions. — This 
section  is  not  applicable  in  tort  action 
for  fraud,  as  distinguished  from  action 
for  fraudulent  breach  of  contract,  where 
complaint  alleged  payment  of  premiums 
in  reliance  on  fraudulent  misrepresenta- 
tions by  insurer  as  to  benefits  under 
policy  and  fraud  of  insurer  in  delivering 
policy  containing  benefits  different  from 
those  promised.  Love  v.  Prudential  Life 
Ins.  Co.,  173  S.  C.  433,  176  S.  E.  333. 

Not  applicable  to  other  than  life  pol- 
icy, prior  to  amendment. — This  section  did 
not  apply  to  any  other  than  a  life  in- 
surance policy,  prior  to  1935  amend- 
ment, hence  not  applicable  to  disability 
contract  contained  in  life  policy.  Love  v. 
Prudential  Life  Ins.  Co.,  173  S.  C.  433, 
176   S.   E.   333. 

But  a  policy  provision  for  payment  in 
case  of  accidental  death  is  a  life  insur- 
ance policy  within  the  meaning  of  this 
section.  Pacific  Mutual  Life  Ins.  Co.  v. 
Parker,  71  F.  (2nd)  481  (C.  C.  A.  4th). 

Note:  1935  amendment  extended  sec- 
tion to  all  coverages  contained  in  life  in- 
surance policy,  but  it  has  no  retroactive 
effect.  New  York  Life  Ins.  Co.  v.  Trues- 
dale, 79  F.  (2nd)  481  (C.  C.  A.  4th).  (See 
catchline,    "legislative   history",   supra.) 

Incontestable  clause  in  policy:  disabil- 
ity benefits. — Where  life  policy  provides 
that  it  shall  be  incontestable  after  one 
year,  except  as  to  provisions  relating  to 
disability  and  double  indemnity,  the  in- 
contestable period  is  nevertheless  appli- 
cable when  suit  is  brought  on  disability 
provisions,  the  exception  merely  pre- 
serving the  right  of  the  insurer  to  de- 
fend on  the  ground  that  the  disability 
complained  of  does  not  come  within  the 
terms  of  the  policy.  Kiriakides  v.  Equit- 
able Life  Assur.  Soc,  174  S.  C.  140,  177 
S.  E.  40;  New  York  Life  Ins.  Co.  v.  Trues- 
dale 79  F.  (2nd)  481  (C.  C.  A.,  4th). 

D.  DEFENSES  COVERED  BY  SECTION. 
Representations  and  warranties. — Un- 
der this  section,  no  statement  in  the 
application  may  be  disputed  after  lapse 
of  contestable  period,  and  it  is  imma- 
terial whether  the  statement  be  a  rep- 
resentation or  a  warranty.  Owen  v. 
Bankers'  Life  Ins.  Co.,  85  S.  C.  253,  66 
S.  E.  290,  137  Am.  St.  Rep.  845,  23  L.  R. 
A.    (N.   S.)   972. 

Fraud  in  the  application. — Under  this 
section,  an  insurer  receiving  premiums 
on  a  life  policy  for  two  years  cannot  set 
up  fraud  in  the  application.  Beard  v. 
North  State  Life  Ins.  Co.,  104  S.  C.  45, 
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88  S.  E.  285,  L.  R.  A.  1917E,  343. 

Provision  as  to  fraud  in  policy. — Where 
policy  provided  that  it  should  be  incon- 
testable except  for  nonpayment  of  pre- 
mium and  fraud  after  one  year,  the  ques- 
tion of  fraud  is  not  kept  open  indefinite- 
ly, and  after  the  period  set  up  by  this 
section  has  elapsed  the  insurer  is  deemed 
to  have  waived  the  fraud.  Beard  v. 
North  State  Life  Ins.  Co.,  104  S.  C.  45, 
88  S.  E.  285,  L.  R.  A.  1917E,  343. 

Where  policy  provided  that  it  should 
be  incontestable  from  date  of  issue,  the 
defense  of  fraud  can  never  be  set  up  to 
defeat  the  policy.  MacKendree  v.  South- 
ern States  Life  Ins.  Co.,  112  S.  C.  335,  99 
S.  E.  805. 

Where  policy  provided  that  it  should 
be  incontestable  after  one  year,  defense 
of  fraud  in  obtaining  the  policy  could 
not  be  taken  advantage  of  after  the  year 
had  elapsed.  Philadelphia  Life  Ins.  Co. 
v.  Arnold,  97  S.  C.  418,  81  S.  E.  964.  L. 
R.  A.  1917E,  343,  Ann.  Ca.  160,  706,  6  A. 
L.  R.  453. 

Lc\jal  execution  of  insured  no  defense. 
— Even  if  it  could  be  assumed  that  in- 
sured wrongfully  matured  a  life  policy 
by  committing  a  felony  and  suffering 
the  death  penalty,  the  defense  would  be 
barred  under  this  section  after  the  con- 
testable period  had  elapsed,  and  the  de- 
fense is  also  waived  by  a  provision  in  the 
policy  that  it  should  be  incontestable  af- 
ter two  years.  Weeks  v.  New  York  Life 
Ins.  Co.,  128  S.  C.  223,  122  S.  E.  586,  35 
A.  L.  R.  1482. 

E.  DEFENSES   NOT   COVERED   BY 
SECTION. 

Lack  of  insurable  interest. — Incontest- 
able clause  in  life  insurance  policy,  pro- 
cured on  application  of  beneficiary  with- 
out insurable  interest  in  insured's  life, 
does  not  preclude  insurer  from  contest- 
ing policy  for  want  of  insurable  inter- 
est. This  is  a  defense  which  cannot  be 
waived,  for  the  requirement  of  insura- 
ble interest  is  one  of  public  policy.  Hen- 
derson v.  Life  Ins.  Co.,  of  Va.,  176  S.  C. 
100,  179  S.  E.  680.  This  case  distinguishes 
Crosswell  v.  Conn.,  etc.,  Ass'n,  51  S.  C. 
103.  28  S.  E.  200,  Rogers  v.  Atlantic  Life 
Ins.  Co.,  135  S.  C.  89,  133  S.  E.  215,  45  A. 
L.  R.  1172,  and  Roberts  v.  National  Bene- 
fit Life  Ins.  Co.,  150  S.  C.  326,  148  S.  E. 
179,  and  overruling  dicta  in  those  cases 
to  the  contrary. 

Policy  procured  with  predetermined 
intent  to  murder  insured. — Life  insur- 
ance contract,  procured  by  beneficiary 
with  predetermined  intent  to  murder  in- 
sured, is  wholly  void  at  its  inception, 
hence  this  defense  is  not  precluded  in 
incontestable  clause.  Henderson  v.  Life 
Ins.  Co.  of  Va.,  176  S.  C.  100,  179  S.  C. 
690. 

Loss  not  within  terms  of  policy. — 
Even  though  the  policy  contains  an  in- 
contestable clause,  the  insurer  is  not  pre- 


cluded thereby  from  showing  at  any 
time  that  the  disability  alleged  does  not 
come  within  the  terms  of  the  policy. 
Thus  a  provision  that  the  insured  should, 
after  one  year,  be  free  from  any  restric- 
tions as  to  military  or  naval  service, 
would  not  permit  insured,  if  disabled 
while  in  military  or  naval  service  in 
time  of  war,  to  recover  disability  bene- 
fits, where  disability  clause  stated  that 
no  benefits  would  be  allowed  for  dis- 
ability resulting  from  military  or  naval 
service  in  time  of  war.  Kiriakides  v. 
Equitable  Life  Assur.  Coc,  174  S.  C. 
140,  177  S.  E.  40. 

F.  COMPUTING   CONTESTABLE 
PERIOD. 

Prior  to  1941  amendment. — Prior  to 
the  1941  amendment,  this  section  was 
construed  to  preclude  the  defense  of 
fraud  and  misrepresentation  in  applica- 
tion after  payment  of  premiums  for  two 
years,  notwithstanding  fact  that  two 
years  had  not  elapsed  from  issuance  of 
policy.  Beard  v.  North  State  Life  Ins. 
Co.,  104  S.  C.  45,  88  S.  E.  285,  L.  R.  A. 
1917E,   343. 

As  interpreted  prior  to  1935  amend- 
ment, this  section  applied  only  to  life 
policies,  and  not  to  a  disability  contract 
contained  in  a  life  policy.  Love  v.  Pru- 
dential Ins.  Co..  173  S.  C.  433,  176  S.  E. 
333.  Thus  a  policy  might  be  contestable 
for  misrepresentation  in  the  application 
insofar  as  it  provided  for  disability  bene- 
fits, although  not  contestable  with  re- 
spect to  its  life  insurance  features,  after 
receipt  of  premiums  for  two  years.  New 
York  Life  Ins.  Co.  v.  Truesdale,  79  F. 
(2nd)  481.  (See  catchline,  "legislative  his- 
tory", supra,  "A".) 

And  where  the  policy  itself  did  not 
contain  an  incontestable  clause  with  re- 
spect to  disability  provisions,  there  was 
no  limitation  upon  the  period  of  con- 
testability  as  to  those  benefits.  Pacific 
Mutual  Life  Ins.  Co.  v.  Parker,  71  F. 
(2nd)  871. 

This  is  still  true  with  respect  to  policies 
issued  prior  to  1935  amendment,  for  it 
has  no  retroactive  effect.  New  York  Life 
Ins.  Co.  v.  Truesdale,  79  F.  (2nd)  481. 

Period  computed  from  date  of  rein- 
statement.— Where  policy  lapses  and  is 
reinstated,  the  incontestable  period  is  to 
be  computed  from  date  of  reinstatement 
and  not  from  date  of  policy,  where  the 
misrepresentations  were  made  in  con- 
nection with  reinstatement.  Norris  v. 
Guardian  Life  Ins.  Co.,  187  S.  C.  535,  198 
S.  E.  34. 

Effect  of  death  or  disability:  legal  con- 
test necessary. — Death  of  the  insured 
does  not  affect  the  running  of  the  period 
fixed  by  a  clause  in  a  life  insurance 
policy  making  it  incontestable  after  a 
specified  time;  if  the  insured's  benefici- 
ary does  not  institute  an  action  before 
the  expiration  of  the  period  of  contesta- 
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bility,  then  the  insurer,  in  order  to  avail 
itself  of  the  defense  of  fraud  or  misrep- 
resentation, must  bring  an  action  within 
that  period  to  contest  the  policy.  Hen- 
derson v.  Life  Ins.  Co.  of  Va.,  176  S.  C. 
100,  179  S.  E.  680 

And  the  same  is  true  under  this  sec- 
tion. Norris  v.  Guardian  Life  Ins.  Co.  187 
S.  C.  535,  198  S.  E.  34.  This  case  distin- 
guishes New  York  Life  Ins.  Co.  v.  Greer, 
170  S.  C.  151,  169  S.  E.  837,  and  overrules 
contrary  dictum  in  Love  v.  Prudential 
Ins.  Co.,  173  S.  C.  433,  176  S.  E.  333, 
which  was  to  effect  that  insured  could 
not,  by  postponing  suit  until  after  ex- 
piration of  two-year  incontestable  period, 
obtain  benefit  of  incontestable  statute 
with  reference  to  disability  contract  in 
life  policy,  where  injury  resulting  in  dis- 
ability occurred  within  two  years  from 
date  of  policy. 

Shortening  period  by  policy  provision. 
— The  two  year  period  provided  by  this 
section  may  validly  be  shortened  by  in- 
contestable clause  in  the  policy  setting 
a  shorter  time.  A  one-year  incontestable 
period  was  upheld  in  Philadelphia  Life 
Ins.  Co.  v.  Arnold,  97  S.  C.  418,  81  S.  E. 
964,  L.  R.  A.  1917E,  343,  Ann.  Cas.  16C, 
706.  6  A.  L.  R.  453.  A  clause  making  the 
policy  incontestable  from  date  of  issue 
was  upheld  in  MacKendree  v.  Southern 
States  Life  Ins.  Co.,  112  S.  C.  335,  99  S.  E. 
806. 
G.  PROCEDURE— SUIT  IN  EQUITY  TO 

CANCEL   OH   DEFENSE   AT   LAW? 

Where  there  is  no  incontestable  clause. 
— Where  the  policy  did  not  contain  an 
incontestable  clause  with  respect  to  dis- 
ability benefits,  and  this  section  did  not 
apply  to  such  benefits,  there  was  no  lim- 
itation upon  the  period  of  contestabil- 
ity  as  to  those  benefits.  Therefore,  equity 
would  not  take  jurisdiction  of  a  suit  to 
cancel  the  policy  as  to  disability  bene- 
fits, in  such  case,  for  the  insurer  has  an 
adequate  remedy  at  law  in  its  right  to 
set  up  the  fraud  or  misrepresentation  as 
a  defnese  to  an  action  on  the  policy  at 
any  time.  Pacific  Mut-'al  Life  Ins.  Co.  v. 


Parker,  71  F.   (2nd)  871. 

Where  there  is  an  incontestable  clause. 
— Where  the  policy  declares  that  it  shall 
be  incontestable  after  two  years,  with 
respect  to  disability  benefits,  equity  will 
entertain  an  action  to  cancel  the  policy 
with  respect  to  its  disability  provisions, 
where  the  period  of  contestability  has 
not  yet  expired  but  may  expire  before  an 
action  is  brought  to  recover  on  the  policy, 
and  in  which  the  misrepresentation  could 
be  set  up  as  a  legal  defense.  New  York 
Life  Ins.  Co.  v.  Truesdale,  79  F.  (2nd) 
481. 

Enjoining  action  at  law  on  policy  af- 
ter equity  has  taken  jurisdiction  of  suit 
for  cancellation. — Federal  equity  court, 
having  acquired  jurisdiction  of  suit  to 
cancel  life  and  disability  policy  for  fraud 
in  application,  had  power  to  enjoin  in- 
terference with  jurisdiction  by  prose- 
cution of  proceedings  thereafter  brought 
by  insured  in  state  court.  New  York 
Life  Ins.  Co.  v.  Truesdale,  79  F  (2nd) 
481:  Mutual  Ben.  Health  &  Accident 
Ass'n  v.  Teal,  34  F.  S.  714. 

Right  to  jury  trial  on  question  of  fraud 
or  misrepresentation. — Where  benefici- 
ary brings  action  on  insurance  policy, 
and  insurer  sets  up  in  answer  right  to 
cancel  for  fraudulent  misrepresentations, 
this  section  gives  the  insurer  no  right  to 
have  that  question  determined  as  an 
equitable  issue,  for  the  plaintiff  is  en- 
titled to  a  jury  trial.  Fludd  v.  Equitable 
Life  Assur.  Co.,  75  S.  C.  315,  55  S.  E. 
762,  16  L.  R.  A.  (N.  S.)  1221,  26  A.  L.  R. 
1291. 

Where  insurer  brings  action  to  have 
policy  cancelled  for  fraud  in  the  appli- 
cation, within  the  contestable  period,  and 
the  insured  counterclaims  for  the  bene- 
fits under  the  policy,  the  action  is  to  be 
tried  as  one  at  law  on  the  counterclaim, 
thus  preserving  to  the  insured  the  right 
to  have  a  jury  pass  upon  the  question  of 
fraud.  New  York  Life  Ins.  Co.  v.  Greer, 
170  S.  C.  151,  169  S.  E.  837;  Southeastern 
Life  Ins.  Co.  v.  Palmer,  120  S.  C.  490, 
113  S.  E.  310. 


§  7987.  Associations,  companies,  and  corporations  engaged  in  life  insur- 
ance business  sue  vacate  policy  for  falsity  of  representations  in  applications 
of  paid  policies  within  2  years  of  date  of  policy. — Every  firm,  corporation, 
fraternal  benefit,  mutual  protective,  mutual  insurance,  mutual  aid  or  other 
associations  or  companies  doing  a  life  insurance  business  in  the  State  of 
South  Carolina  are  hereby  authorized  to  institute  proceedings  to  vacate 
policies  on  the  ground  of  the  falsity  of  the  representations  contained  in  the 
application  of  said  policies:  provided  the  same  be  commenced  within  two 
(2)  years  from  the  date  of  said  policy. 

1932  Code.  §  7987;  Civ.  C.  '22,  §  4101;  Civ.  C.  '12,  §  2723;  Civ.  C.  '02,  §  1826;  G.  S. 
1360;  R.  S.  1484;  1878  (16)  531;  1935  (39)  303;  1941  (42)  329. 


The  cases  pertinent  to  this  section  are 
annotated   under   the   preceding   section. 


inasmuch  as  the  two  sections  are  con- 
strued together. 
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§  7987-1.  Insurer  deliver  copy  of  application  with  life,  health,  and/or  ac- 
cident insurance  policy — exemptions. — Every  firm,  corporation,  fraternal 
benefit,  mutual  protective,  mutual  insurance,  mutual  aid  or  other  associa- 
tions doing,  a  life  and/or  health,  and/or  accident  insurance  business  in  the 
State  of  South  Carolina,  shall  deliver  with  each  policy  of  insurance  issued 
by  it  a  copy  of  the  application  made  by  the  insured  so  that  the  whole  con- 
tract shall  appear  in  said  application  and  policy  of  insurance  in  default  of 
which  no  defense  shall  be  allowed  to  such  policy  on  account  of  anything 
contained  in,  or  omitted  from,  such  application.  If  such  a  policy  of  insur- 
ance is  issued  upon  an  oral  application,  no  defense  shall  be  allowed  to  said 
policy  on  account  of  any  thing  contained  in,  or  omitted  from,  such  oral 
application.  The  provisions  of  this  section  shall  not  apply  to  any  policy  of 
insurance  in  which  the  benefits  payable  thereunder  are  five  hundred 
($500.00)  dollars  or  less.  If  any  clause,  sentence,  paragraph,  or  any  part  of 
this  section  shall  for  any  reason  be  adjudged  by  any  court  of  competent 
jurisdiction  to  be  invalid,  such  judgment  shall  not  affect,  impair  or  invali- 
date the  remainder  of  this  section,  but  shall  be  confined  in  its  operation  to 
the  clause,  sentence,  paragraph  or  part  thereof  directly  involved  in  the 
controversy  in  which  said  judgment  is  rendered. 
1934  (38)  1192;  1937  (40)  312. 

This  section  refers  only  to  original  con-      Murray    v.    Metropolitan    Life    Ins.    Co., 
tract  of  insurance,  and  not  to  any  subse-      193  S.  C.  368,  8  S.  E.  (2d)  314. 
quent      application      for      reinstatement. 

§  7987-2.     Mortality  endowment  contracts. 

(1)  Life  insurance  companies,  mutual  aid  associations,  and  fraternal 
benefit  organizations  write  only  as  provided  herein. — No  life  insurance 
company,  mutual  aid  association,  or  fraternal  benefit  society,  order,  com- 
pany or  association  operating  in  this  state  shall  hereafter  be  permitted  to 
issue  policies,  certificates  or  contracts  to  policyholders  or  members  provid- 
ing for  the  establishment  of  its  policyholders  or  members  into  divisions 
and  classes  for  the  purpose  of  providing  for  the  payment  of  benefits  from 
special  funds  created  for  such  purpose  to  the  oldest  member  of  the  divi- 
sion and  class,  or  to  the  member  of  the  division  and  class  whose  policy  has 
been  in  force  the  longest  period  of  time,  upon  the  death  of  a  member  in 
such  division  and  class,  except  as  hereinafter  provided. 

(2)  Write  such  contracts  if  existing  divisions  and  classes  not  changed — 
capital  stock  or  surplus  required. — Any  life  insurance  company,  mutual 
aid  association,  or  fraternal  benefit  society,  order  or  association,  heretofore 
operating  on  this  plan  in  this  State  may  continue  so  to  do  upon  condition 
that  such  life  insurance  company,  fraternal,  benefit  society,  or  mutual  aid 
association  shall  not  hereafter  establish  its  policyholders  or  members,  into 
divisions  or  classes  other  than  the  divisions  or  classes,  in  the  State  of  South 
Carolina  actually  existing,  when  this  section  shall  become  a  law;  and  pro- 
vided, that  no  life  insurance  company  (including  any  organization  of  what- 
ever character  engaged  in  the  writing  of  life  insurance  upon  any  plan)  and 
no  fraternal  benefit  society,  order  or  association,  and  no  mutual  aid  as- 
sociation, shall  be  permitted  to  operate  on  such  endowment  plan  unless  it 
have  a  paid  in  capital  stock,  if  a  stock  company,  of  at  least  fifty  thousand 
($50,000.00)  dollars,  or  a  surplus  if  a  mutual  company,  or  fraternal  benefit 
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society,  order  or  association  of  at  least  twenty-five  thousand  ($25,000.00) 
dollars,  which  shall  be  increased  to  fifty  thousand  ($50,000.00)  dollars 
within  five  years. 

(3)  Reserve  maintain  on  policies. — In  order  to  pay  such  endowments  as 
they  severally  mature  as  well  as  to  pay  all  other  benefits  incorporated  in 
any  such  policies,  certificates,  or  contracts  of  insurance,  any  life  insurance 
company,  fraternal  benefit  society,  or  mutual  aid  association  now  operat- 
ing upon  this  -plan  in  this  State  shall  establish  and  maintain  on  each  such 
policy  a  reserve  upon  a  basis  not  lower  than  the  American  experience  table 
of  mortality,  full  preliminary  term,  Illinois  standard  and  interest  assump- 
tion of  three  and  one-half  per  centum  covering  each  contingency  provided 
for  in  such  policy. 
1937  (40)  189. 

§  7988.  Issuance  of  policies  by  foreign  surety  companies. — Any  foreign 
company  empowered  by  its  home  charter  to  issue  bonds  or  policies  of  sure- 
tyship may,  by  the  consent  and  approval  of  the  Governor,  insurance  com- 
missioner and  secretary  of  state,  issue  said  bonds  in  this  State:  provided, 
that  they  comply  with  the  law  now  of  force  in  this  State  regulating  foreign 
insurance  companies;  all  of  which  law  which  is  now  of  force  is  hereby 
made  applicable  to  companies  issuing  bonds  or  policies  of  suretyship. 

1932  Code,  §  7988;  Civ.  C.  '22,  §  4102;  Civ.  C.  '12,  §  2724;  Civ.  C.  '02,  §  1827;  1892 
(21)  76;  1894  (21)  757. 

Applied  in  Massachusetts  Bonding,  etc.,  C.  364,  94  S.  E.  882. 

Co.  v.  Law,  149  S.  C.  402,  147  S.  E.  444;  See  also  Spivey  v.  Fidelity  &  Deposit 

Jennings  v.  Clover  Leaf  Life,  etc.,  Co.,  Co.  of  Maryland,  et  al.,  162  S.  C.  143,  160 

146    S.    C.   41,    143    S.    E.    668;    Equitable  S.   E.   275. 
Surety  Co.  v.  Illinois  Surety  Co.,  108  S. 

§  7989.  Recognizances,  etc.,  with  guarantee  companies  as  surety — ap- 
proved— conditions. — Whenever  any  recognizance,  stipulation,  or  bond,  or 
undertaking  conditioned  for  the  faithful  performance  of  any  duty,  or  for 
doing  or  refraining  from  doing  anything  in  such  recognizance,  stipulation, 
bond  or  undertaking  specified,  is,  by  the  laws  of  the  State  of  South  Caro- 
lina, required  or  permitted  to  be  given  with  one  surety  or  with  two  or 
more  sureties,  the  execution  of  the  same  or  the  guaranteeing  of  the  per- 
formance of  the  condition  thereof  shall  be  sufficient  when  executed  or 
guaranteed  solely  by  a  corporation  empowered  by  its  charter  to  issue  bonds 
or  policies  of  suretyship,  and  having  power  to  guarantee  the  fidelity  of 
persons  holding  positions  of  public  or  private  trust,  and  to  execute  and 
guarantee  bonds  and  undertakings  in  judicial  proceedings:  provided,  that 
said  company  shall  first  obtain  the  consent  and  approval  of  the  Governor, 
insurance  commissioner  and  secretary  of  state  as  now  provided  by  law: 
provided,  further,  that  such  recognizance,  stipulation,  bond  or  undertaking 
be  approved  by  the  head  of  department,  court,  judge,  officer,  board  or  body, 
executive,  legislative  or  judicial,  required  to  approve  or  accept  the  same. 
But  no  officer  or  person  having  the  approval  of  any  bond  shall  exact  that 
it  shall  be  furnished  by  a  guaranty  company  or  by  any  particular  guaran- 
ty company:  provided,  further,  that  said  company  unless  it  be  incorporated 
under  the  laws  of  the  State  of  South  Carolina,  comply  with  the  law  now 
of  force  in  this  State  regulating  foreign  insurance  companies. 
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1932  Code,  §  7989;  Civ.  C.  '22,  §  4103;  Civ.  C.  '12,  §  2725;  Civ.  C.  '02,  §  1828;  1896 
(22)  28. 

§  7990.  Company  executing  bond  as  surety  estopped  to  deny  corporate 
power. — Any  company  which  shall  execute  any  bond  as  surety  under  the 
preceding  sections  shall  be  estopped  in  any  proceeding  to  enforce  the  lia- 
bility which  it  shall  have  assumed  to  incur  to  deny  its  corporate  powers 
to  execute  such  instrument  or  assume  such  liability. 

1932  Code,  §  7990;  Civ.  C.  '22,  §  4104;  Civ.  C.  '12,  §  2726;  Civ.  C.  '02,  §  1829;  1884 
(18)  889. 

§  7991.     Companies  may  make  deposits  to  secure  policyholders— actions. — 

The  insurance  commissioner  in  his  official  capacity  shall  take  and  hold,  in 
trust,  deposits  made  by  any  domestic  insurance  company  for  the  purpose 
of  complying  with  the  laws  of  any  other  State  to  enable  such  company  to 
do  business  in  such  State.  The  company  making  such  deposit  shall  be  en- 
titled to  the  income  thereof,  and  may,  from  time  to  time,  with  the  consent 
of  the  insurance  commissioner,  and  when  not  forbidden  by  the  law  under 
which  the  deposit  is  made,  change,  in  whole  or  in  part,  the  securities 
which  compose  the  deposit  for  other  solvent  securities  of  equal  par  value; 
said  securities  to  be  approved  by  the  insurance  commissioner.  Upon  re- 
quest of  any  domestic  insurance  company  such  officer  may  return  to  such 
company  the  whole  or  any  portion  of  the  securities  of  such  company  held 
by  him  on  deposit,  when  he  shall  be  satisfied  that  the  securities  so  asked 
to  be  returned  are  subject  to  no  liability  and  not  required  to  be  longer  held 
by  any  provision  of  law  or  purpose  of  the  original  deposit;  and  he  may  re- 
turn to  the  trustees  or  other  representatives  authorized  for  that  purpose, 
of  a  foreign  insurance  company,  any  deposit  made  by  such  company,  when 
it  shall  appear  that  such  company  has  ceased  to  do  business  in  the  State 
and  is  under  no  obligation  to  policyholders  or  other  persons  in  the  State 
for  whose  benefit  such  deposit  was  made.  An  insurance  company  which 
has  made  a  deposit  in  this  State,  pursuant  to  this  chapter,  or  its  trustees 
or  resident  managers  in  the  United  States,  or  the  state  insurance  commis- 
sioner, or  any  creditor  of  such  company,  may,  at  any  time,  bring,  in  the 
circuit  court  for  the  county  of  Richland,  an  action  against  the  State  and 
other  parties  properly  joined  therein,  to  enforce,  administer  or  terminate 
the  trust  created  by  such  deposit.  The  process  in  such  action  shall  be 
served  on  the  officer  of  the  State  having  the  deposit,  who  shall  appear  and 
answer  in  behalf  of  the  State  and  perform  such  orders  and  judgments  as 
the  court  may  make  in  such  action. 
1932  Code,  §  7991;  Civ.  C.  '22,  §  4105;  Civ.  C.  '12,  §  2727;  1908  (25)  1108. 

Policyholder  of  insolvent  foreign  in-  appointment  of  receiver  to  administer 
surer  properly  brought  proceedings  in  deposited  securities.  Petition  of  State, 
county  other  than  Richland  County  for      182  S.  C.  369;  189  S.  E.  475. 

§  7992.  Payment  of  taxes  by  insurance  companies  condition  precedent  to 
doing  business. — Every  foreign  insurance  company  of  any  class — fire,  life, 
marine,  surety,  security,  guarantee,  hailstorm,  live  stock,  accident,  plate 
glass,  and  other  like  insurance  companies — and  all  other  like  classes  of  like 
business  not  incorporated  under  the  laws  of  the  State  of  South  Carolina, 
except  benevolent  institutions  operating  under  the  grand  lodge  system, 
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shall,  as  a  condition  for  the  privilege  of  entering  into  and  doing  business 
in  this  State,  pay  all  taxes  and  perform  all  duties  now  or  hereafter  pre- 
scribed by  law,  or  having  paid  and  recovered  such  taxes  by  suit  or  other- 
wise, shall  in  addition  to  the  payment  of  all  State  and  county  taxes  now 
or  hereafter  required  by  law,  and  the  payment  of  all  State  and  county 
taxes  and  the  performance  of  all  duties  of  any  kind  whatsover  imposed 
upon  such  foreign  companies,  shall  be  a  condition  and  part  of  the  terms 
upon  which  they  are  allowed  to  enter  this  State  and  to  do  business  herein: 
provided,  that  nothing  herein  contained  shall  be  construed  to  affect  the 
right  of  the  corporate  authorities  of  the  cities  and  towns  of  the  State  to 
levy,  assess  or  collect  taxes  or  licenses  from  said  insurance  companies  for 
municipal  purposes:  provided,  that  nothing  contained  in  this  section  shall 
deprive  such  foreign  companies  of  any  right  they  may  have  to  test,  in  any 
court  established  under  the  laws  of  this  State  which  may  have  jurisdiction, 
the  constitutionality  of  any  act  of  the  Legislature  imposing  duties  or  bur- 
dens upon  them. 
1932  Code,  §  7992;  Civ.  C.  '22,  §  4106;  Civ.  C.  '12,  §  2728;  1909  (26)  118. 

Discrimination  of  State. — State  having  der    statute    held    unconstitutional,    and 

right  to  discriminate  against  foreign  cor-  not    imposed   on   other   like   corporators, 

porations,  it  may  impose  on  certain  for-  New  York  Life  Ins.  Co.  v.  McMaster,  84 

eign    insurance    companies    as    condition  S.  C.  495,  66  S.  E.  877,  40  L.  R.  A.  (N.  S.) 

precedent  to  doing  business  in  State  the  282,  Ann.  Cas.  13C,  813. 
payment  of  amount  of  taxes  levied  un- 

§  7993.  Insurance  companies  or  agents  not  to  circulate  false  information. 
— No  life  insurance  company  doing  business  in  this  State,  and  no  officer, 
director  or  agent  thereof,  shall  issue  or  circulate,  or  cause  or  permit  to  be 
issued  or  circulated,  any  estimate,  illustration,  circular  or  statement  of  any 
sort  misrepresenting  the  terms  of  any  policy  issued  by  it,  or  the  benefits  or 
advantages  promised  thereby,  or  the  dividends  or  shares  of  surplus  to  be 
received  thereon,  or  shall  use  any  name  or  title  of  any  policy  or  class  of 
policies  misrepresenting  the  true  nature  thereof.  Violation  of  this  section 
by  an  agent  or  officer  of  an  insurance  company  shall  be  a  misdemeanor 
and  punishable  by  a  fine  of  five  hundred  dollars  or  imprisonment  in  the 
county  jail  for  sixty  (60)  days,  or  by  both  such  fine  and  imprisonment;  and 
if  a  company  violates  or  participates  in  the  violation  of  this  section,  such 
company  shall  have  its  certificate  of  authority  to  do  business  in  this  State 
suspended  for  a  period  of  not  exceeding  six  months  for  each  offense. 

1932  Code,  §§  1915,  7993;  Civ.  C.  '22,  §  4107;  Cr.  C.  '22,  §  895;  Civ.  C.  '12,  §  2729;  Cr. 
C.  '12,  §  891;  1908  (25)  1110. 

Substitution    by    insurer    of    its    policy      of  this  statute.  Johnson  v.  Independence 
of  less  value,  in  place  of  company  whose      Ins.  Co.,  170  S.  C.  301,  170  S.E.  352. 
business  it  bought  out  was  not  violative 

§  7994.     No  distinction  to  be  made  between  individuals — not  give  rebates. — 

No  insurance  company  doing  business  in  this  State  shall  make  or  permit 
any  distinction  in  favor  of  individuals  between  insurants  (the  insured)  of 
the  same  class,  in  the  amount  of  the  payment  of  premiums  or  rates  charged 
for  policies  of  insurance,  or  in  the  dividends  or  other  benefits  payable 
thereon,  or  in  any  other  of  the  terms  and  conditions  of  the  contracts  it 
makes.  Nor  shall  any  such  company,  or  agent  thereof,  make  any  contract 


§  7994  Civil  Code  Page  620 

of  insurance  or  agreement  as  to  such  contract  other  than  as  plainly  ex- 
pressed in  the  policy  issued  thereon;  nor  shall  any  such  company,  or  any 
officer  or  agent,  solicitor  or  representative  thereof,  pay,  allow  or  give,  or 
offer  to  pay,  allow  or  give,  directly  or  indirectly,  as  inducement  to  insur- 
ance, any  rebate  of  premium  payable  on  the  policy,  or  any  special  favor 
or  advantage  in  the  dividends  or  other  benefits  to  accrue  thereon,  or  any 
paid  employment  or  contract  for  services  of  any  kind,  any  valuable  con- 
sideration or  inducement  whatever  not  specified  in  the  policy  contract  of 
insurance;  nor  give,  sell  or  purchase,  or  offer  to  give,  sell  or  purchase,  as 
inducement  to  insurance  or  in  connection  therewith,  any  stocks,  bonds  or 
other  securities  of  any  insurance  company  or  other  corporation,  association 
or  partnership,  or  any  dividends  or  profits  to  accrue  thereon,  or  anything 
of  value  whatever  not  specified  in  the  policy.  Every  officer  or  agent  of  an 
insurance  company  doing  business  in  this  State,  who  shall  violate  any  of 
the  provisions  of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than  one  hun- 
dred ($100)  dollars  nor  exceeding  five  hundred  ($500)  dollars,  or  impri- 
soned in  the  county  jail  for  not  less  than  thirty  (30)  days,  nor  more  than 
ninety  (90)  days,  or  both,  in  the  discretion  of  the  court,  and  shall  pay  the 
costs  of  the  prosecution.  It  shall  be  the  duty  of  the  insurance  commissioner, 
upon  being  satisfied  that  any  such  insurance  company,  or  any  agent  there- 
of, has  violated  any  of  the  provisions  of  this  section  to  revoke  the  certificate 
of  authority  of  the  company  or  agent  so  offending. 

1932  Code,  §§  1921,  7994;  Civ.  C.  '22,  §  4108;  Civ.  C.  '12,  §  2730;  Cr.  C.  '22,  §  901; 
Cr.  C.  '12,  §  892;  1908  (25)  1110;  1920  (31)  1104. 

Fraud. — This  section  was  never  in-  the  extended  insurance  would  be  re- 
tended  to  shield  a  fraud.  Hood  v.  Life  &  duced  proportionately  in  amount  rather 
Casualty  Ins.  Co.  of  Tennessee,  173  S.  C.  than  in  its  term,  was  void  under  statute 
139;  175  S.  E.  76.  prohibiting  discrimination  in  amount  of 

Insurance  company  agreed  with  plain-  benefits  between  insurants  of  same 
tiff  orally  that  if  she  would  pay  premi-  "class,"  quoted  word  referring  to  in- 
ums  on  policy  issued  on  life  of  another  surants  of  same  age,  state  of  health, 
that  she  would  be  made  beneficiary  and  character  of  employment,  and  general  in- 
then  fraudulently  failed  to  make  plain-  surability,  and  not  permitting  distinction 
tiff  the  beneficiary  in  accordance  with  to  be  made  between  borrowing  and  non- 
the  agreement  held  liable  to  plaintiff  borrowing  policyholders.  Pressly  v.  Pilot 
not  upon  the  contract  of  insurance  or  the  Life  Insurance  Co.,  186  S.  C.  209;  195 
policy    issued    but    upon    the    company's  S.  E.  332. 

fraud  in  failing  to  make  plaintiff  bene-  But  see  Pilot  Life  Ins.  Co.  v.  Peebles, 

ficiary  as  agreed.  Crosley  v.  Metropolitan  191  S.  C.  486,  5  S.  E.  (2d)  174,  where  it 

Life  Ins.  Co.,  167  S.  C.  255;  166  S.  E.  266.  was    held,    overruling    in    part    Pressley 

Where  life  policy  required  payment  of  case,    supra,    that    life    policy    provision 

premiums    weekly,    agreement    between  that,   on   lapse   of  policy   and   failure   of 

beneficary   and  agent  for   monthly  pay-  policyholder    to     exercise     certain     per- 

ments   violated   this  section,  and   no  re-  mitted  options,  a  policyholder  who  had 

covery  could  be  had  by  beneficiary  for  borrowed  on  his  policy  was  entitled  to 

insurer's  lapsing  policy  because  of  non-  extended  term  insurance  in  an  amount 

payment  of  premiums  when  new  agent  in  the  proportion  his  indebtedness  bore 

required     payments     weekly.     Perry     v.  to   full   cash   surrender   value   of   policy, 

North  Carolina   Mut.   Life  Ins.  Co.,   180  was  not  against  public  policy  nor  viola- 

S.  C,  72;  185  S.  E.,  47.  tive  of  statute  prohibiting  insurers  from 

Term  insurance  on  lapsed  policy  where  making   distinction   between   individuals 

policyholder  had  borrowed. — Where  life  as  discriminating  between  borrowing  and 

policy    provided    for   extended    term    in-  norborrowing    policyholders.    Ibid, 

surance  for  full  amount  of  policy  in  case  Even  if  life  policy  discriminated  in  fa- 

of  lapse  for  such  term  as  cash  surrender  vor  of  nonborrowing  policyholders  and 

value    would    purchase,    provision    that  against     borrowing     policyholders,     the 

where  policyholder  borrowed  on  policy,  courts  could  only  enforce  the  insurance 
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contract   in   accordance   with   the   rights  considered   notwtihstanding  this   section 

and   privileges    which   the   nonborrower  requiring  policy  to  contain  all  terms  of 

would  have.  Code  Ibid.  the  contract,  as  each  certificate  was  part 

Group  insurance,  master  policy  part  of  of   group   policy   and   certificate   holders 

individual  certificates. — In  insurer's  suit  were  bound  by  its  terms.  Equitable  Life 

for  judgment  declaring  group  policy  can-  Assur.     Soc.     of    the    United     States    v. 

celed,    terms    of   master   policy    not    set  Templeton,  19  F.  S.  485. 
forth   in   individual  certificates  may   be 

§  7995.     Making  loans  on  real  estate  mortgages  lawful. — It  shall  not  be  con- 
sidered in  violation  of  section  7994  and  the  criminal  laws  of  South  Carolina 
to  offer  to  make  or  the  making  of  loans  to  citizens  of  this  State  to  be  se- 
cured by  mortgage  of  real  estate  or  other  collateral  security. 
1932  Code,  §  7995;  Civ.  C.  '22,  §  4109;  1915  (29)  176. 

§  7996.     Certain   inducements   which   must   not   be   offered — penalty. — No 

insurance  company  shall  issue  in  this  State,  nor  permit  its  agents,  officers 
or  employees  to  issue  in  this  State,  agency  company  stock,  or  other  stock 
or  securities,  or  any  special  or  advisory  board  or  other  contract  of  any  kind, 
promising  returns  and  profits,  as  an  inducement  to  insurance;  and  on  and 
after  March  15,  1908,  no  insurance  company  shall  be  authorized  to  do  busi- 
ness in  this  State  which  issues,  or  permits  its  agents,  officers  or  employees 
to  issue,  in  the  State  of  South  Carolina,  or  any  other  State  or  territory, 
agency  company  stock,  or  other  stock  or  securities,  or  any  special  or  ad- 
visory board  or  other  contract  of  any  kind,  promising  returns  and  profits 
as  an  inducement  to  insurance;  and  no  corporation  or  stock  company,  acting 
as  agent  of  an  insurance  company,  nor  any  of  its  agents,  officers  or  em- 
ployees, shall  be  permitted  to  agree,  sell,  offer  to  sell  or  give,  or  offer  to 
give,  directly  or  iridirectly,  in  any  manner  whatsoever,  any  share  of  stock, 
securities,  bonds  or  agreement  of  any  form  or  nature,  promising  returns 
and  profits  as  an  inducement  to  insurance  or  in  connection  therewith: 
provided,  that  nothing  herein  contained  shall  impair  or  affect  in  any  man- 
ner any  such  contracts  issued  or  made  as  an  inducement  prior  to  the  en- 
actment thereof,  or  prevent  the  payment  of  the  dividends  or  returns  there- 
in stipulated  to  be  paid.  It  shall  be  the  duty  of  the  insurance  commissioner, 
upon  being  satisfied  that  any  such  insurance  company,  or  any  agent  there- 
of, has  violated  any  of  the  provisions  of  this  section,  to  revoke  the  certificate 
of  authority  of  the  company  or  agent  so  offending;  and  that  nothing  herein 
contained  shall  apply  to  marine  insurance  companies,  or  agents  of  such 
companies,  when  such  agents  write  only  marine  insurance. 

1932  Code,  §§  1922,  7996;  Civ.  C.  '22,  §  4110;  Civ.  C.  '12,  §  2731;  Cr.  C.  '22,  §  902; 
Cr.  C.  '12,  §  893;  1908  (25)  1110;  1920  (31)  1104. 

§  7998.  Examinations  of  fires  to  be  made. — It  shall  be  the  duty  of  said  in- 
surance commissioner  to  examine,  or  cause  examinations  to  be  made,  either 
personaly  or  by  his  deputy,  into  the  cause,  circumstances  and  origin  of  all 
fires  occurring  within  the  State,  to  which  his  attention  has  been  called,  by 
which  property  is  accidentally  or  unlawfully  burned,  destroyed  or  dam- 
aged, whenever  in  his  judgment  the  evidence  warrants,  and  he  shall  special- 
ly examine  and  decide  whether  the  fire  was  the  result  of  carelessness  or  the 
act  of  an  incendiary.  The  said  insurance  commissioner  or  his  deputy  shall, 
when  in  his  opinion  said  proceedings  are  necessary,  take  or  cause  to  be 
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taken  the  testimony,  on  oath,  of  all  persons  supposed  to  be  cognizant  of  any 
facts  or  to  have  means  of  knowledge  in  relation  to  the  matter  as  to  which  an 
examination  is  herein  required  to  be  made,  and  shall  cause  the  same  to  be 
reduced  to  writing,  and  if  he  shall  be  of  the  opinion  that  there  is  evidence 
sufficient  to  charge  any  person  with  the  crime  of  arson,  he  shall  cause 
such  person  to  be  arrested  and  charged  with  such  offense,  and  shall  furnish 
to  the  solicitor  of  the  district  all  such  evidence,  together  with  the  names  of 
witnesses  and  all  the  information  obtained  by  him,  including  a  copy  of  all 
pertinent  and  material  testimony  in  the  case. 

1932  Code,  §  7998;  Civ.  C.  '22,  §  4112;  Civ.  C.  '12,  §  2733;  1904  (24)  472. 

§  7999.  Insurance  commissioner  has  powers  of  magistrate. — The  insurance 
commissioner,  or  his  deputy  appointed  to  conduct  such  examniation,  shall 
have  the  power  of  a  magistrate  for  the  purpose  of  summoning  and  com- 
pelling the  attendance  of  witnesses  to  testify  in  relation  to  any  matter 
which  is  by  the  provisions  of  this  article  a  subject  of  inquiry  and  investi- 
gation. Said  insurance  commissioner  or  deputy  may  also  administer  oaths 
and  affirmations  to  persons  appearing  as  witnesses  before  them;  and 
false  swearing  in  any  matter  of  proceeding  aforesaid  shall  be  deemed  per- 
jury, and  shall  be  punished  as  such.  Said  insurance  commissioner  or  deputy 
shall  have  authority  at  all  times  in  performance  of  the  duties  imposed  by 
the  provisions  of  this  article  to  enter  upon  and  examine  buildings  or 
premises  where  any  fire  has  occurred,  and  other  buildings  and  premises 
adjoining  or  near  the  same,  in  all  investigations  to  be  held  by  or  under  the 
direction  of  the  insurance  commissioner  or  his  deputy. 
1932  Code,  §  7999;  Civ.  C.  '22,  §  4113;  Civ.  C.  '12,  §  2734;  1904  (24)  472. 

§  8000.  Insurance  commissioner  has  power  to  enter  premises. — The  insur- 
ance commissioner  or  his  deputy,  or  the  chief  of  fire  department  or  chief 
of  police  or  intendant  (where  there  is  no  chief  of  fire  department),  or 
county  sheriff,  shall  have  the  right,  at  all  reasonable  hours,  for  the  pur- 
pose of  examination,  to  enter  into  and  upon  all  buildings  and  premises 
within  their  jurisdiction,  and  whenever  any  of  said  officers  shall  find  in 
any  building  or  upon  any  premises  combustible  material  or  inflamable  con- 
ditions dangerous  to  the  safety  of  such  building  or  premises  they  shall  or- 
der the  same  to  be  removed,  or  remedied,  and  such  order  shall  be  forth- 
with complied  with  by  the  owner  or  occupant  of  said  building  or  premises: 
provided,  however,  that  if  the  said  owner  or  occupant  shall  deem  himself 
aggrieved  by  such  order,  he  may,  within  twenty-four  hours,  appeal  to  the 
insurance  commissioner,  and  the  cause  of  the  complaint  shall  be  at  once  in- 
vestigated by  the  direction  of  the  latter,  and  unless  by  his  authority  the  or- 
der of  the  fire  chief  or  chief  of  police  above  named  is  revoked,  such  order 
shall  remain  in  force,  and  be  forthwith  complied  with  by  said  owner  or 
occupant.  The  insurance  commissioner  or  his  deputy,  fire  chief  or  chief  of 
police  or  county  sheriff  shall,  as  aforesaid,  make  an  immediate  investiga- 
tion as  to  the  presence  of  combustible  material  or  the  existence  of  inflam- 
mable conditions  in  any  building,  or  upon  any  premises  under  their  juris- 
diction, upon  complaint  of  any  person  having  an  interest  in  said  building 
or  premises  or  property  adjacent  thereto,  any  one  failing  to  comply  with 
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the  orders  of  authorities  the  specified  shall  be  punished  by  a  fine  of  not 
less  than  ten  dollars,  nor  more  than  fifty  dollars,  for  each  day's  neglect. 
1932  Code.  §§  1914,  8000;  Civ.  C.  '22,  §  4114;  Civ.  C.  '12,  §  2735;  Cr.  C.  '22,  §  894; 
Cr.  C.  '12,  §  888;  1904  (24)  472,  474. 

§  8001.  Expenses  to  be  paid  by  insurance  companies. — Any  expenses,  in- 
cluding counsel,  expenses  of  deputy,  detectives  and  officers,  incurred  by  the 
insurance  commissioner  or  his  deputy  in  the  performance  of  the  duties 
imposed  upon  him  in  the  investigation  into  the  causes  of  fires,  the  inspec- 
tion of  buildings  and  premises,  the  investigation  of  charges  of  discrimina- 
tion of  rates,  shall  be  defrayed  by  the  fire  insurance  companies  doing  busi- 
ness in  this  State,  and  a  tax  of  one-tenth  of  one  per  cent,  on  the  gross  prem- 
ium receipts  of  all  fire  insurance  companies  is  hereby  levied  for  this  pur- 
pose, to  be  collected  by  said  insurance  commissioner  as  other  taxes  on  fire 
insurance  companies  are  collected.  The  insurance  commissioner  shall  keep 
a  separate  account  of  all  moneys  received  and  disbursed  under  the  pro- 
visions of  this  section,  and  shall  include  same  in  his  annual  report. 
1932  Code,  §  8001;  Civ.  C.  '22,  §  4115;  Civ.  C.  '12,  §  2736;  1904  (24)  472. 

§  8002.  Report  of  commissioner. — The  insurance  commissioner  shall  sub- 
mit annually,  as  early  as  consistent  with  full  and  accurate  preparations,  and 
not  later  than  the  first  of  December,  a  detailed  report  of  his  special  action 
under  sections  8000  and  8001,  and  it  shall  be  embodied  in  his  annual  re- 
port to  the  Legislature. 
1932  Code,  §  8002;  Civ.  C.  '22  §  4116;  Civ.  C.  '12,  §  2737;  1904  (24)  472. 

§  8003.  Insurance  commissioner  may  inquire  as  to  fire  insurance  rates 
and  require  filing  of  schedules,  etc. — The  insurance  commissioner  may  ad- 
dress inquiries  to  any  individual,  association,  or  bureau  which  is  or  has 
been  engaged  in  making  rates  or  estimates  for  rates,  for  fire  insurance 
upon  property  in  this  State,  in  relation  to  the  organization,  maintenance  or 
operation,  or  any  other  matter  connected  with  its  transactions;  and  may 
require  the  filing  of  schedules,  rates,  forms,  rules,  regulations,  and  such 
other  information  as  may  be  required;  and  it  shall  be  the  duty  of  every 
such  individual,  association,  or  bureau,  or  some  officer  thereof,  to  promptly 
make  such  filing  or  reply  to  such  inquiries  in  writing:  provided,  however, 
surveys  and  completed  schedules  may  be  required  only  upon  specific  com- 
plaint being  registered  with  the  insurance  commissioner  on  specified 
risks. 
1932  Code,  §  8003;  Civ.  C.  '22,  §  4117;  1916  (29)  673;  1917  (30)  353. 

§  8004.  Commissioner  may  examine  rating  bureau — report — waiver  of 
examination. — The  insurance  commissioner  shall  have  power  to  examine 
any  such  rating  bureau  as  often  as  he  deems  it  expedient  to  do  so,  and  shall 
do  so  not  less  than  once  every  three  years.  A  report  thereof  shall  be  filed  in 
his  office.  The  insurance  commissioner  may  waive  such  examination  upon 
the  filing  with  him  of  a  report  of  such  examination  made  by  some  other 
insurance  department  or  proper  supervising  officers  within  such  three 
years.  A  statement  with  regard  to  such  examination  shall  be  made  in  the 
annual  report  of  the  insurance  commissioner. 

8  8004;  Civ.  C.  '22,  §  4118;  1916  (29)  673;  1917  (30)  353. 
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§  8005.  No  insurer  to  fix  discriminatory  rates. — No  fire  insurance  com- 
pany or  other  insurer  against  the  risks  of  fire  of  lightning,  nor  any  rating 
bureau  shall  fix  or  charge  any  rate  for  fire  insurance  upon  property  in 
this  State  which  discriminates  unfairly  between  risks  in  the  application  of 
like  charges  and  credits,  or  which  discriminates  unfairly  between  risks  of 
essentially  the  same  hazards,  territorial  classification,  and  having  sub- 
stantially the  same  degree  of  protection  against  fire:  provided,  however, 
that  upon  the  filing  with  the  insurance  commissioner  and  bureau  of  an  af- 
fidavit setting  forth  the  facts  as  to  the  competition,  he  (the  insurance  com- 
missioner) shall  grant  permission  to  any  licensed  or  authorized  company 
to  make  a  rate  competing  with  any  non-licensed  or  unauthorized  company 
on  that  specific  risk. 

1932  Code,  §  8005;  Civ.  C.  '22,  §  4119;  Civ.  C.  '12,  §  2738;  1904  (24)  472;  1916  (29) 
673;  1917  (30)  353. 

§  8006.  Insurer  to  inform  commissioner  in  advance  of  variation — uniform 
variations  permitted. — Every  such  company  or  other  insurer  shall  ten  days 
in  advance  of  any  variations  by  it  from  the  bureau  rate  file  with  the  in- 
surance commissioner  and  bureau  the  variation  from  the  bureau  rate  which 
shall  be  uniform  throughout  the  territorial  classification,  and  every  com- 
pany or  insurer  shall  be  permitted  to  make  uniform  variations  from  the 
bureau  rate. 
1932  Code,  §  8006;  Civ.  C.  '22,  §  4120;  1916  (29)  673;  1917  (30)  353. 

§  8007.  Insurer  cannot  contract  for  writing  of  insurance  by  any  particu- 
lar company,  etc. — No  insurance  company  or  other  insurer  or  rating  bureau 
shall  make  any  contract  or  agreement  with  any  other  person  insured  or  to 
be  insured  that  the  whole  or  any  part  of  any  insurance  shall  be  written  or 
placed  with  any  particular  company,  insurer,  agent,  or  any  group  of  com- 
panies, insurers  or  agents. 
1932  Code,  §  8007;  Civ.  C.  '22,  §  4121;  1916  (29)  673;  1917  (30)  353. 

§  8008.  Fire  insurers  may  maintain  rating  bureau. — Every  fire  insurance 
company  or  other  insurer  authorized  to  effect  insurance  against  the  risk  of 
loss  or  damage  by  fire  or  lightning,  covering  property  in  this  State,  may 
individually  or  in  cooperation  with  other  companies  maintain  or  be  mem- 
bers of  a  rating  bureau. 
1932  Code,  §  8008;  Civ.  C.  '22,  §  4122;  1916  (29)  673;  1917  (30)  353. 

§  8009.  Of  what  rating  bureau  to  consist — to  admit  any  fire  insurer  to 
membership — expenses — annual  fee. — A  rating  bureau  may  consist  of  one 
or  more  insurers,  and  when  consisting  of  two  or  more  insurers  shall  admit 
to  membership  any  fire  insurer  authorized  to  do  business  within  this  State 
applying  therefor.  The  expenses  of  the  bureau  shall  be  shared  in  propor- 
tion to  the  gross  premiums  received  in  this  State  by  each  member  during 
the  current  year;  to  which  may  be  added  a  reasonable  annual  fee,  which 
shall  not  exceed  twenty-five  ($25.00)  dollars. 

1932  Code,  §  8009;  Civ.  C.  '22,  §  4123;  1916  (29)  673;  1917  (30)  353. 

§  8010.  Insurer  in  application  for  license  to  specify  to  what  bureau  it  be- 
longs.— Every  fire  insurance  company,  or  other  insurer  aforesaid,  shall  in 
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its  annual  application  for  license  specify  each  rating  bureau  making  rates 
upon  property  located  within  this  State  of  which  it  is  a  member;   and 
during  the  year  file  written  notice  of  any  other  rating  bureaus  of  which  it 
shall  become  a  member. 
1932  Code,  §  8010;  Civ.  C.  '22,  §  4124;  1916  (29)  673;  1917  (30)  353. 

§  8011.  Risks  to  be  inspected — written  survey  to  be  filed. — Every  rating 
bureau  or  other  insurer  engaged  in  making  rates,  or  estimates  for  rates,  for 
fire  insurance  on  property  in  this  State  shall  inspect  every  risk  specifically 
rated  by  it  upon  schedule,  and  make  a  written  survey  of  such  risk,  which 
shall  be  filed  as  a  permanent  record  in  the  office  of  such  bureau  or  in- 
surer. A  copy  of  such  survey  shall  be  furnished  to  the  owner  or  his  auth- 
orized agent  upon  request:  provided,  that  a  written  survey  furnished  by  a 
rating  special  agent  shall  be  deemed  a  sufficient  compliance  with  this  sec- 
tion. 
1932  Code,  §  8011;  Civ.  C.  '22,  §  4125;  1916  (29)  673;  1917  (30)  353. 

§  8012.  No  rate  agreements  except  as  herein  provided. — No  fire  insur- 
ance company  or  any  other  insurer,  and  no  rating  bureau,  or  any  repre- 
sentative of  any  fire  insurance  company  or  other  insurer  or  rating  bureau, 
shall  enter  into  or  act  upon  any  agreement  with  regard  to  the  making, 
fixing,  or  collecting  of  any  rate  for  fire  insurance  upon  property  within 
this  State  except  in  compliance  with  §§  8003  thru  8019. 
1932  Code,  §  8012;  Civ.  C.  '22,  §  4126;  1916  (29)  673;  1917  (30)  353. 

§  8013.  How  agreement  to  be  made. — Any  such  agreement  may  be  made 
and  enforced  provided  the  same  be  in  writing,  and  prior  to  its  taking  ef- 
fect a  copy  thereof  be  filed  with  the  insurance  commissioner  and  with 
each  rating  bureau  of  which  any  of  the  parties  thereto  shall  be  a  member 
or  subscriber. 
1932  Code,  §  8013;  Civ.  C.  '22,  §  4127;  1916  (29)  673;  1917  (30)  353. 

§  8014.  Commissioner  may  disapprove  agreement — effect  of  disapproval — 
service — review  by  court. — The  insurance  commissioner  may,  after  due 
notice  and  hearing,  upon  complaint  or  upon  his  own  motion,  make  an  order 
disapproving  any  such  agreement  or  any  part  of  such  agreement.  No 
such  agreement  shall  be  in  force,  nor  shall  any  rights  be  based  thereon, 
after  service  of  a  copy  of  such  order  upon  each  of  the  parties  to  such 
agreement  and  upon  each  bureau  with  which  such  agreement  is  required 
to  be  filed.  Service  may  be  made  by  mail,  and  shall  be  completed  upon 
the  expiration  of  a  reasonable  time  for  transmission  fixed  in  such  order. 
The  action  of  the  insurance  commissioner  in  making  or  refusing  to  make 
any  such  order  shall  be  subject  to  summary  review  before  a  court  of  com- 
petent jurisdiction  of  this  State. 
1932  Code,  §'8014;  Civ.  C.  '22,  §  4128;  1916  (29)  673;  1917  (30)  353. 

§  8015.     Companies  §§  8003  thru  8019  do  not  apply — property  exempted. — 

The  terms  of  §§  8003  thru  8019  shall  not  apply  to  mutual  fire  insurance 
companies  chartered  under  the  laws  of  this  State  and  operating  on  the 
assessment  plan,  nor  to  property  protected  in  whole  or  in  part  by  auto- 
matic sprinklers  and  insured  in  connection  with  any  inspection  service, 
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nor  to  rolling  stock  of  railroad  corporations,  or  property  in  transit  while 
in  the  possession  of  railroad  companies  or  other  common  carriers,  nor  to 
the  property  of  such  common  carriers  used  or  employed  by  them  in  their 
business  of  carrying  freight,  merchandise  or  passengers. 
1932  Code,  §  8015;  Civ.  C.  '22,  §  4129;  1916  (29)  673;  1917  (30)  353. 

§  8016.  Commissioner  may  refer  rate  to  commission  to  determine  wheth- 
er discriminatory — procedure  if  discriminatory — refund  of  overcharge — 
procedure  where  rates  deemed  excessive. — The  insurance  commissioner, 
upon  his  own  motion,  or  upon  written  complaint,  shall  have  the  power 
in  the  first  instance  to  determine  whether  or  not  any  rate  fixed  by  any 
individual,  bureau  or  insurer  is  discriminatory.  If  he  shall  conclude,  after 
careful  and  diligent  inquiry,  and  a  full  hearing  and  investigation,  that 
there  is  discrimnation,  he  shall  order  the  discrimination  removed  and 
require  the  individual  ratemaker,  bureau  or  insurer  to  promulgate  a  rate 
which  is  not  discriminatory.  His  ruling  in  this  behalf  may  be  reviewed  by 
the  commission  upon  application  in  writing  of  any  person  or  corporation 
aggrieved  thereby.  If,  at  any  time,  it  shall  appear  to  the  insurance  com- 
missioner that  rates  charged  for  fire  insurance  in  this  State  are  excessive, 
or  unreasonable,  in  that  the  results  of  the  business  of  stock  fire  insurance 
companies  in  this  State  during  the  five  years  next  preceding  the  year  in 
which  the  investigation  is  made,  as  indicated  by  the  official  annual  state- 
ments of  the  insurance  companies  made  under  oath  to  the  insurance  com- 
missioner, show  an  aggregate  underwriting  profit  in  excess  of  a  reason- 
able amount,  then  the  said  commissioner  shall  have  the  power  to  order 
a  general  reduction  in  rates,  which  will  reduce  the  underwriting  profit 
to  a  reasonable  amount.  Any  reduction  ordered  by  said  commissioner  shall 
be  applied  to  such  class  or  classes  of  risks  as  the  companies  or  rating  bu- 
reau or  bureaus  may  elect,  and  they  shall  not  be  compelled  to  reduce 
rates  on  classes  which  have  not  produced  a  reasonable  underwriting  prof- 
it for  the  five-year  period.  His  ruling  in  this  behalf  may  be  reviewed  by 
the  commission  upon  application  in  writing  of  any  person  or  corporation 
aggrieved.  In  determining  the  question  of  a  reasonable  underwriting  prof- 
it under  this  section  the  commission,  as  a  protection  to  policyholders, 
shall  give  proper  and  reasonable  consideration  to  conflagration  liabilities, 
both  within  and  without  this  State.  Any  action  of  the  said  commission 
shall  be  subject  to  summary  review  before  a  court  of  competent  jurisdic- 
tion, without  prejudice  to  either  party  involved. 
1932  Code,  §  8016;  Civ.  C.  *22,  §  4130;  1917  (30)  353;  1920  (31)  820. 

§  8017.  Insurance  commission — how  composed — terms — duties — compen- 
sations— organization — meetings. — The  Governor  shall  appoint  three  (3) 
citizens  of  this  State  to  be  known  as  the  South  Carolina  insurance  com- 
mission. One  of  the  members  of  said  commission  to  be  recommended  by 
the  insurance  commissioner  and  one  to  be  recommended  by  the  rating 
bureau  having  the  largest  membership  among  the  companies  authorized 
to  transact  business  in  this  State  at  the  time  the  appointment  is  made. 
The  members  first  appointed  shall  serve  for  terms  of  one,  two  and  three 
years,  respectively.  Their  successors  shall  be  appointed  in  the  same  man- 
ner as  the  original  appointees  and  shall  serve  for  terms  of  three  years 
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each,  so  that  one  member  shall  be  appointed  each  year  for  a  term  of 
three  years.  They  shall  be  required  to  perform  the  services  provided  in 
§§  8003  thru  8019  and  shall  be  paid  their  actual  expenses  while  perform- 
ing the  duties  required  under  this  article,  and  a  per  diem  of  five  ($5.00) 
dollars  per  day,  for  not  more  than  twenty  (20)  days  in  any  calendar  year, 
out  of  the  annual  department  license  fees,  upon  vouchers  to  which  item- 
ized statements  shall  be  attached,  rendered  to  the  comptroller  general, 
who  shall  thereupon  draw  his  warrant  upon  the  state  treasurer,  who  shall 
pay  the  same  out  of  the  annual  department  license  fees  of  the  insurance 
department.  A  chairman  and  a  secretary  shall  be  designated  by  the  Gov- 
ernor, each  of  whom  shall  serve  as  such  during  his  term  as  a  member  of 
the  commission.  The  commission  shall  meet  at  the  call  of  the  chairman, 
but  shall  not  hold  more  than  six  meetings  in  any  calendar  year,  except 
when  called  into  extraordinary  session  by  the  Governor,  who  is  authorized 
to  call  the  commission  to  meet  whenever  in  his  judgment  the  public  good 
demands  such  meeting. 
1932  Code,  §  8017;  Civ.  C.  '22,  §  4131;  1916  (29)  673;  1917  (30)  353. 

§  8018.  Agreements  with  agents  and  companies  to  confine  insurance  to 
members  of  rating  bureau  forbidden. — No  fire  insurance  company  or  other 
insurer  and  no  rating  bureau  shall  require  any  agent  or  make  any  agree- 
ment with  such  agent  whereby  the  said  agent  shall  not  write  insurance 
in  any  company  not  a  member  of  any  rating  bureau  in  this  State,  nor 
shall  any  company  or  companies  enter  into  an  agreement  to  refuse  to 
write  insurance  through  any  agent  or  agents  or  broker  who  represents 
any  companies  not  members  of  any  rating  bureaus  now  or  hereafter  to  be 
established  in  the  State. 
1932  Code,  §  8018;  Civ.  C.  '22,  §  4132;  1916  (29)  673;  1917  (30)  353. 

§  8019.     Noncompliance  with  article  by  insurer  to  effect  suspension  or  revo- 
cation of   license. — Any  company  of  insurer  failing  to  comply   with  the 
terms  of  §§  8003  thru  8019  shall  have  its  license  suspended  or  revoked  by 
the  insurance  commissioner. 
1932  Code,  §  8020;  Civ.  C.  '22,  §  4133;  1916  (29)  673;  1917  (30)  353. 

§  8020.  Construction  of  fire  insurance  contracts  providing  for  fire  pre- 
vention devices. — Nothing  contained  in  the  laws  of  this  State  relating  to 
fire  insurance  shall  be  construed  as  prohibiting  the  performance  of  any 
contract,  heretofore  or  hereafter  made,  for  the  introduction  of  automatic 
sprinklers  or  other  fire  prevention  devices  for  reducing  the  risk  by  fire 
or  water  on  any  property  located  in  this  State,  and  containing  provisions 
for  obtaining  or  guaranteeing  insurance  against  loss  or  damage  by  fire  or 
water,  for  a  specified  time  at  a  fixed  rate:  provided,  all  fire  insurance 
policies  issued  shall  be  in  the  form  required  by  the  laws  of  this  State  and 
written  in  companies  licensed  by  the  state  insurance  commissioner. 
1932  Code,  §  8019;  1930  (36)  1321. 
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ARTICLE  2 
Foreign  Fire  Insurance  Companies 

8021.  Compliance    with    provisions  re-      8026.  Revocation  of  license, 
quired.  8027.  Apportion  collections. 

8022.  Statements  to  commissioners.  8028.  Funds  used  for  fire  department. 

8023.  Payments  to  treasurer.  8029.  Certificates  by  cities  accepting  pro- 

8024.  8025.  Account  books.  visions. 

§  8021.  Conditions  do  business. — No  foreign  corporation  carrying  on  a 
fire  insurance  business  shall  hereafter  engage  in,  carry  on  or  do  any  fire 
insurance  business  in  this  State  save  and  except  upon  compliance  with 
the  conditions  in  this  article  hereafter  imposed,  as  well  as  all  other  condi- 
tions now  or  hereafter  imposed  by  law. 

1932  Code,  §8021;  Civ.  C.  '22,  §  4134;  Civ.  C.  '12,  §  2740;  1910  (26)  776;  1941  (42) 
407. 

§  8022.  Report  premiums  annually. — Every  fire  insurance  company,  cor- 
poration, or  association,  incorporated  under  the  laws  of  any  other  State  or 
country  now  or  hereafter  desiring  to  engage  in  or  carry  on  business  in 
this  State,  shall  return  to  the  insurance  commissioner  a  just  and  true  ac- 
count, verified  by  oath,  that  the  same  is  a  true  account  of  all  premiums 
received  during  the  year  ending  December  31st  from  all  fire  insurance  on 
all  property  located  or  that  may  be  located,  and  from  all  fire  insurance 
business  done  in  any  incorporated  city  or  town  of  this  State  which  has 
a  regularly  organized  fire  department  under  the  control  of  the  mayor  and 
council  or  intendant  and  council  of  said  city  or  town,  or  in  any  unincor- 
porated community  having  a  population  of  two  hundred  and  fifty  (250) 
persons  within  an  area  of  one  (1)  mile  radius  in  this  State  which  has  a 
regularly  organized  fire  department  under  the  control  of  a  responsible  au- 
thority or  representative  group  of  citizens  in  said  community  having  in 
serviceable  condition  for  fire  duty  fire  apparatus  and  necessary  equip- 
ment belonging  thereto  to  the  value  of  one  thousand  ($1,000.00)  dollars 
and  upwards,  and  having  a  total  personnel  of  not  less  than  ten  (10)  men, 
including  paid  and  volunteer  members.  It  shall  be  the  duty  of  each  such 
company,  corporation  or  association  to  allocate  the  premium  on  such 
business  to  the  cities  or  towns  or  communities  in  which  the  property  is 
located,  regardless  of  where  the  insurance  is  written  or  premiums  col- 
lected: provided,  however,  that  on  any  such  fire  insurance  written  on 
property  in  this  State  not  located  within  any  such  city,  town  or  unincor- 
porated community,  the  premiums  therefor  shall  be  allocated  to  such 
city,  town  or  unincorporated  community  in  which  the  insurance  is  writ- 
ten or  the  premiums  collected.  Such  returns  must  be  made  by  said  com- 
panies, corporations  or  associations  within  sixty  (60)  days  after  the  31st 
day  of  December  of  each  year. 

1932  Code,  §  8022;  Civ.  C.  '22,  §  4135;  Civ.  C.  '12,  §  2741;  1910  (26)  776;  1938  (40) 
1663;  1941  (42)  407. 

§  8023.  Pay  insurance  commission  portion  of  premiums. — Every  fire  in- 
surance company  aforesaid  shall,  within  sixty  (60)  days  after  the  31st 
day  of  December  of  each  year,  deliver  and  pay  to  the  insurance  commis- 
sioner the  sum  of  $1.00  upon  the  $100.00,  and  at  that  rate  upon  the  amount 
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of  all  premiums  written  on  fire  insurance  included  in  the  provisions  of 
section  8022,  during  the  year  ending  December  31st,  in  each  preceding 
year,  or  for  such  portion  of  such  period  as  said  company,  corporation,  or 
association  shall  have  done  business  in  this  State. 

1932  Code,  §  8023;  Civ.  C.  '22,  §  4136;  Civ.  C.  '12,  §  2742;  1910  (26)  776;  1941   (42) 
407. 

§  8024.  Records — fraudulent  returns. — Every  such  company,  corporation 
or  association  shall  keep  accurate  books  of  account  of  all  business  done 
by  them  on  such  fire  insurance  included  in  the  provisions  of  section  8022, 
and  in  case  fraud  or  dishonesty  in  said  returns  made  by  such  company, 
corporation  or  association  as  provided  for  in  section  8022  be  apparent,  it 
shall  be  the  duty  of  the  insurance  commissioner  to  investigate  such  re- 
turns and  collect  the  amount  he  shall  find  to  be  due. 

1932  Code,  §  8024;  Civ.  C.  '22,  §  4137;  Civ.  C.  '12,  §  2743;  1910  (26)  776,  1941  (42) 
407. 

§  8025.  Penalty  fail  keep  records  or  report  or  pay  funds  due. — Every  such 
fire  insurance  company,  corporation  or  association  which  shall  neglect 
to  keep  such  books  of  account  as  aforesaid,  or  shall  fail  or  neglect  to  re- 
port or  pay  over  any  of  the  money  due  on  premiums  aforesaid,  at  the 
times  and  in  the  manner  specified  in  this  article,  or  shall  be  found  upon 
examination  to  have  made  a  false  return  of  business  done  by  them,  shall 
for  each  offense  forfeit  $300.00,  to  be  applied  to  the  same  purposes  here- 
inafter prescribed  in  section  8028. 

1932  Code,  §  8025;  Civ.  C.  '22,  §  4138;  Civ.  C.  '12,  §  2744;  1910  (26)  776;  1941  (42) 
407. 

§  8026.  Revoke  licenses — effect. — In  case  of  making  a  default  in  payment 
or  in  case  of  failure  to  pay  and  satisfy  any  forfeiture  adjudged  to  be  due 
by  the  provisions  of  this  article,  the  insurance  commissioner  shall  forth- 
with revoke  the  license  of  such  company  or  corporation  or  association  to 
do  business  in  this  State,  and  after  such  revocation  it  shall  be  unlawful 
for  such  company,  corporation  or  association  to  do  business  in  this  State: 
provided,  that  the  insurance  commissioner  may,  upon  compliance  by  such 
company,  corporation  or  association  with  the  requirements  of  this  article, 
permit  it  to  do  business  in  this  State. 

1932  Code,  §  8026;  Civ.  C.  '22,  §  4139;  Civ.  C.  '12,  §  2745;  1910  (26)  776;  1941   (42) 
407. 

§  8027.  Duties  and  powers  of  state  treasurer. — The  state  treasurer  shall 
pay  over  the  amount  collected  upon  the  premium  on  such  insurance  busi- 
ness included  in  the  provisions  of  section  8022,  to  the  treasurer  of  such 
city  or  town,  or  to  the  treasurer  of  the  county  in  which  is  located  the 
greater  part  of  such  unincorporated  community;  provided,  that  all  money  so 
collected  shall  be  set  apart  and  used  by  such  treasurer  solely  and  entirely 
for  the  objects  and  purposes  of  this  article. 

1932  Code,  §  8027;  Civ.  C.  '22,  §  4140;  Civ.  C.  '12,  §  2746;  1910  (26)  776;  1941   (42) 
407. 

§  8028.  Disbursement  and  use  of  funds — trustees  of  firemen's  insurance 
and  inspection  fund — duties  and  powers  of  South  Carolina  state  firemen's 
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association — building  and  inspection  codes. — All  money  collected  and  re- 
ceived under  the  provisions  of  this  article  by  such  treasurer  shall  be  un- 
der the  control,  and  shall  be  disbursed  by,  the  trustees  of  the  firemen's 
insurance  and  inspection  fund,  under  such  rules  and  regulations  as  may 
be  adopted  by  them:  p?-ouided,  that  no  part  of  said  fund  shall  be  used  ex- 
cept for  the  benefit  of  the  fire  department  of  such  city  or  town  or  unin- 
corporated community  or  the  members  thereof.  In  each  city  and  town 
or  unincorporated  community  complying  with,  and  deriving  benefits 
from,  the  provisions  of  this  article  there  shall  be  appointed  a  local  board 
of  trustees,  to  be  known  as  the  trustees  of  the  firemen's  insurance  and  in- 
spection fund,  to  be  composed  of  three  or  five  members.  The  said  board 
in  such  cities  and  towns,  if  composed  of  three,  shall  consist  of  the  mayor, 
the  councilman  in  charge  of  the  fire  department,  or  the  chairman  of  the 
fire  committee,  and  the  chief  of  the  fire  department.  The  said  board  of 
trustees  in  such  city  and  town,  when  composed  of  five,  shall  be  appointed 
as  follows:  that  is  to  say,  the  said  board  of  trustees  shall  consist  of  the 
chairman  of  the  board  of  fire  masters,  or  the  chairman  of  the  fire  com- 
mittee, of  the  said  several  respective  cities  or  towns;  the  chief  of  the  fire 
department,  the  treasurer  of  the  said  respective  cities  or  towns,  and  two 
citizens,  one  to  be  appointed  by  the  mayor  and  one  to  be  appointed  by 
the  chief  of  the  fire  department,  both  to  be  confirmed  by  the  city  coun- 
cil or  board  of  alderman.  The  term  of  office  of  the  last  two  named  mem- 
bers of  the  board  to  be  four  (4)  years,  and  they  shall  continue  to  serve 
until  their  successors  are  nominated  and  confirmed.  The  said  board  in 
such  unincorporated  communities  shall  be  composed  of  the  treasurer  of 
the  county  in  which  the  greater  part  of  such  community  is  located  and  of 
residents  of  such  community, as  may  be  appointed  by  such  treasurer  on  a 
recommendation  by  a  majority  of  the  legislative  delegation  or  delega- 
tions of  the  county  or  counties  in  which  such  community  is  located;  and 
the  term  of  office  of  those  members  of  such  board,  other  than  the  county 
treasurer,  shall  be  four  years,  and  they  shall  continue  until  their  succes- 
sors are  designated,  or  appointed.  All  members  of  the  said  board  of  trus- 
tees shall  serve  without  compensation,  and  the  said  board  shall  elect  from 
their  number  a  chairman  and  secretary,  who  shall  likewise  serve  without 
compensation,  and  the  treasurer  of  the  city  or  town  or  community  shall 
act  as  the  treasurer  of  the  said  board  and  be  custodian  of  all  funds. 

For  the  purpose  of  supervision  and  inspection,  and  a  guarantee  that  the 
provisions  of  this  article  shall  be  administered  as  hereinbefore  set  forth, 
every  fire  department  enjoying  the  benefits  of  this  article  shall  be  a 
member  of  the  South  Carolina  State  Firemen's  Association,  which  as- 
sociation is  hereby  vested  with  full  power  and  authority  to  supervise  and 
inspect  the  operation  of  the  ordinance  hereinafter  provided  to  be  passed 
in  each  of  the  several  towns  and  cities  enjoying  the  benefits  of  this  article. 
For  this  purpose,  and  to  defray  the  expenses  thereof,  the  said  board  of 
trustees  of  the  firemen's  insurance  and  inspection  fund  shall  pay  over  to 
the  treasurer  of  the  South  Carolina  state  firemen's  association  the  sum  of 
five  (59r)  per  cent,  of  the  gross  proceeds  received  annually  by  each  city 
or  town  or  community  from  the  one  (lr<)  per  cent,  tax  on  fire  insurance 
allocated  to  said  city  or  town  or  community.  The  said  sum  to  be  expended 
for  the  sole  purpose  of  the  betterment  and  maintenance  of  skillful  and  ef- 
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ficient  fire  departments,  in  the  said  several  respective  cities  and  towns  or 
communities  complying  with  the  provisions  of  this  article.  Every  city  and 
town  enjoying  the  benefits  of  this  article  shall,  within  two  (2)  years  from 
the  date  of  the  approval  of  the  original  act,  pass  suitable  ordinances,  to 
be  approved  by  the  insurance  commissioner  of  the  State  of  South  Caro- 
lina, providing  a  building  and  inspection  code  for  the  proper  erection  and 
inspection  of  all  buildings  in  the  said  respective  towns  or  cities,  so  as  to 
eliminate,  as  far  as  may  be,  the  danger  of  fires  arising  from  defective 
construction  or  the  presence  and  existence  of  inflammable  and  combus- 
tible material  and  conditions.  Before  any  disbursements  exceeding  $100.00 
of  the  said  funds  shall  be  made  by  the  treasurer  of  any  city  or  town,  he 
shall  first  submit  to  *the  supervising  trustees  of  the  South  Carolina  fire- 
men's association  a  statement  of  how  said  funds  are  to  be  expended,  and 
shall  receive  from  the  said  trustees  their  written  approval  of  the  manner 
and  method  by  which  the  said  funds  are  to  be  disbursed  so  that  the  said 
South  Carolina  firemen's  association  shall  know  that  the  said  funds  are 
being  expended  solely  for  the  benefit  of  the  firemen  of  each  particular 
fire  department  in  the  State;  and  if  expended  legally  and  in  accordance 
with  the  law,  it  shall  be  mandatory  upon  the  said  supervising  trustees  to 
give  their  approval,  and  failure  upon  the  part  of  the  said  treasurer  to 
comply  with  the  foregoing  shall  make  him  liable  on  his  official  bond. 

1932  Code,  §  8028;  Civ.  C.  '22,  §  4141;  Civ.  C.  '12,  §  2747;  1910  (26)  776;   1914  (28) 
503;  1935  (39)  196;  1940  (41)  1675,  1846;  1941  (42)  407. 

§  8029.     Municipalities  and  counties   file  certificates  receive   funds. — The 

clerk  of  any  incorporated  city  or  town  and  the  treasurer  of  the  county  in 
which  is  located  the  greater  part  of  any  unincorporated  community  ac- 
cepting the  benefits  of  this  article  as  required  herein  shall,  on  or  before 
the  31st  day  of  October  of  each  year,  make  and  file  with  the  insurance 
commissioner  his  certificate  stating  the  existence  of  such  department,  the 
number  of  steam,  hand  or  other  engines,  hook  and  ladder  trucks  and  hose 
carts  in  actual  use,  the  number  of  organized  companies,  and  the  system 
of  water  supply  in  use  for  such  department,  together  with  such  other 
facts  as  the  insurance  commissioner  may  require,  on  a  blank  to  be  fur- 
nished by  him.  If  the  certificate  required  by  this  section  is  not  filed  with 
the  insurance  commissioner  on  or  before  October  31st  in  any  year,  the 
city,  town  or  community  so  failing  to  file  such  certificate  shall  be  deemed 
to  have  waived  and  relinquished  its  rights  for  such  year  to  the  appropria- 
tion provided  for. 

1932  Code,  §  8029;  Civ.  C.  '22,  §  4142;  Civ.  C.  '12,  §  2748;  1910  (26)  776;  1941   (42) 
407. 
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Fraternal  Benefit  Associations 

8030.  Definition.  8034.  Powers  and  duties  of  associations. 

8031.  Organizations     operating     under  8035.  Death  benefits  reqired,  health,  ac- 
lodge  system.  cident    and    old    age    features    op- 

8032.  Mode  of  incorporation.  tional. 

8033.  Associations  existing  prior  to  pas-  8036.  Custody    of    funds    and    valuation 
sage  of  article.  basis. 
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8037.  Reserve  funds.  8062.  Dissolution    of    domestic    associa- 

8038.  Beneficiaries  of  death  benefits.  tion. 

8039  thru  8044.  Insurance  of  children  de-  8063.  No   publication   without   opportun- 
pendent  on  members.  ity  of  explaining  findings. 

8045.  Admission  to   membership.  8064.  Powers  of  commissioner  as  to  for- 

8046.  Essential  provisions  of  certificate.  eign  societies. 

8047.  No  waiver  by  subordinate  body.  8065.  Exemption  from  article  of  certain 

8048.  Investment  of  funds.  societies. 

8049.  Division  of  payments.  8066.  Funds  exempt  from  taxation. 
8050   thru  8053.  Consolidation  or  merger.  8067.  Penalties   for  false  statements. 

8054.  Renewal  of  license.  8068.  No  personal  liability  of  officers  or 

8055.  License   of  foreign   associations.  members. 

8056.  Commissioner  as  agent  for  accept-      8069.  License  as  evidence. 

ance  of  service.  S070.     General  insurance  laws  inapplic- 

8057.  Meetings  outside  of  State.  able. 

8058.  Benefits  not  subject  to  attachments,  8071    Organization   of   subordinate 
etc.  branches. 

8059.  Amendments  to  constitution.  8072.  Definition  of  agents. 

8060.  Reports  and  valuations.  8072-1.  Fraternal    benefit   societies    rein- 

8061.  Examination    of    records    by    com-  sure  their  insurance, 
missioner. 

§  8030.  Fraternal  benefit  associations  defined. — Any  corporation,  society, 
order  or  voluntary  association  without  a  capital  stock,  organized  and  car- 
ried on  solely  for  the  mutual  benefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit,  by  a  lodge  system  with  ritualistic  form  of  work  and  a 
representative  form  of  government,  and  which  may  make  provision  for 
the  payment  of  benefits,  in  accordance  with  section  8034,  is  hereby  de- 
clared to  be  a  fraternal  benefit  association. 
1932  Code,  §  8030;  Civ.  C.  '22,  §  4143;  Civ.  C.  '12,  §  2749;  1910  (26)  554. 

§  8031.     What  organizations  deemed  operating  under  lodge  system. — Any 

association  having  a  supreme  governing  or  legislative  body,  and  subordi- 
nate lodges  or  branches,  by  whatever  name  known,  into  which  members 
of  one  race  only  shall  be  elected  and  initiated  in  accordance  with  its  con- 
stitution, rules,  regulations  and  prescribed  ritualistic  ceremonies,  which 
supreme  or  governing  body  shall  meet  at  least  every  fourth  year,  and  the 
subordinate  lodges  or  branches  shall  be  required  by  the  laws  of  such  asso- 
ciation to  hold  regular  or  stated  meetings  at  least  once  each  month,  shall  be 
deemed  to  be  operating  on  the  lodge  system.  Any  such  association  shall  be 
deemed  to  have  a  representative  form  of  government  when  it  shall  require 
in  its  constitution  and  laws  that  there  be  a  supreme  legislative  or  governing 
body  composed  of  representatives  elected  either  by  the  members  or  dele- 
gates elected  directly  or  indirectly  by  the  members,  together  with  such 
members  as  may  be  prescribed  by  its  constitution  and  laws:  provided,  that 
the  elective  members  shall  constitute  a  majority  in  number,  and  have  not 
less  than  a  majority  of  the  votes  nor  less  than  the  votes  required  to  amend 
its  constitution  and  laws:  provided,  further,  that  provision  shall  be  made 
for  the  election  of  at  least  one  representative  to  the  supreme  governing 
body  from  the  membership  in  this  State. 

1932  Code,  §  8031;  Civ.  C.  '22.  §  4144;  Civ.  C.  '12,  §  2750;  1910  (26)  554. 

§  8032.  Mode  of  incorporation. — Seven  or  more  persons,  citizens  of  the 
United  States,  and  a  majority  of  whom  are  citizens  of  this  State,  who  de- 
sire to  form  a  fraternal  benefit  association  as  defined  by  §§  8030  thru  8072, 
mav  make  and  sign  (giving  their  address),  and  acknowledge  before  some 
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officer  competent  to  take  acknowledgment  of  deeds,  articles  of  incorpora- 
tion, in  which  shall  be  stated:  (1)  the  proposed  corporate  name  of  the  as- 
sociation, which  shall  not  so  closely  resemble  the  name  of  any  association 
or  insurance  company  already  transacting  business  in  this  State  as  to  mis- 
lead the  public  or  to  lead  to  confusion.  (2)  The  purpose  for  which  it  is 
formed,  which  shall  not  include  more  liberal  powers  than  are  granted  by 
§§  8030  thru  8072:  provided,  that  any  lawful  social,  intellectual,  educa- 
tional, charitable,  benevolent,  moral  or  religious  advantages  may  be  set 
forth  among  the  purposes  of  the  society,  and  the  mode  in  which  its  cor- 
porate powers  are  to  be  exercised.  (3)  The  names,  residences  and  official 
titles  of  all  the  officers,  trustees,  directors  or  other  persons  who  are  to 
have  and  exercise  the  general  control  and  management  of  the  affairs  and 
funds  of  the  association  for  the  first  year  or  until  the  ensuing  election,  at 
which  all  such  officers  shall  be  elected  by  the  supreme  legislative  or  gov- 
erning body,  which  election  shall  be  held  not  later  than  one  year  from  the 
date  of  the  issuance  of  the  permanent  certificate.  Such  articles  of  incor- 
poration and  duly  certified  copies  of  the  constitution  and  laws,  rules  and 
regulations,  and  copies  of  all  proposed  forms  of  benefit  certificates,  appli- 
cations therefor  and  circulars  to  be  issued  by  such  association,  and  a  bond 
in  the  sum  of  five  thousand  dollars,  with  sureties  approved  by  the  insur- 
ance commissioner,  conditioned  upon  the  return  of  the  advance  payments, 
as  provided  in  this  section,  to  applicants,  if  the  organization  is  not  com- 
pleted within  one  year,  shall  be  filed  with  the  insurance  commissioner, 
who  may  require  such  further  information  as  he  deems  necessary,  and  if 
the  purposes  of  the  association  conform  to  the  requirements  of  §§  8030  thru 
8072,  and  all  provisions  of  law  have  been  complied  with,  the  insurance  com- 
missioner shall  so  certify  and  retain  and  record  (or  file)  the  articles  of  in- 
corporation, and  furnish  the  incorporators  a  preliminary  certificate  au- 
thorizing said  association  to  solicit  members  as  hereinafter  provided.  Upon 
receipt  of  said  certificate  from  the  insurance  commissioner  said  association 
may  solicit  members  for  the  purpose  of  completing  its  organization  and 
shall  collect  from  each  applicant  the  amount  of  not  less  than  one  regular 
monthly  payment,  in  accordance  with  its  table  of  rates  as  provided  by  its 
constitution  and  laws,  and  shall  issue  to  each  such  applicant  a  receipt  for 
the  amount  so  collected.  But  no  such  association  shall  incur  any  liability 
other  than  for  such  advanced  payments,  nor  issue  any  benefit  certificate, 
nor  pay  or  allow,  or  offer  or  promise  to  pay  or  allow,  to  any  person  any 
death  or  disability  benefit  until  actually  bona  fide  applications  for  death 
benefit  certificates  have  been  secured  upon  at  least  five  hundred  lives  for 
at  least  one  thousand  dollars  each,  and  all  such  applicants  for  death  bene- 
fits shall  have  been  regularly  examined  by  legally  qualified  practicing 
physicians,  and  certificates  of  such  examinations  have  been  duly  filed  and 
approved  by  the  chief  medical  examiner  of  such  association;  nor  until 
there  shall  be  established  ten  subordinate  lodges  or  branches  into  which 
said  five  hundred  applicants  have  been  initiated;  nor  until  there  has  been 
submitted  to  the  insurance  commissioner,  under  oath  of  the  president  and 
secretary,  or  corresponding  officers  of  such  association,  a  list  of  such  ap- 
plicants, giving  their  names,  addresses,  date  examined,  date  approved, 
date  initiated,  name  and  number  of  the  subordinate  branch  of  which  each 


§  8032  Civil  Code  Page  634 

applicant  is  a  member,  amount  of  benefits  to  be  granted,  rate  of  stated 
periodical  contributions,  which  shall,  be  sufficient  to  provide  for  meeting 
the  mortuary  obligation  contracted  when  valued  for  death  benefits  upon 
the  basis  of  the  national  fraternal  congress  table  of  mortality,  as  adopted 
by  the  national  fraternal  congress  August  23,  1899,  or  any  higher  standard 
at  the  option  of  the  association,  and  for  disability  benefits  by  tables  based 
upon  reliable  experience  and  for  combined  death  and  permanent  total  dis- 
ability benefits  by  tables  based  upon  reliable  experience,  with  an  interest 
assumption  not  higher  than  four  per  cent,  per  annum;  nor  until  it  shall  be 
shown  to  the  insurance  commissioner  by  the  sworn  statement  of  the  treas- 
urer or  corresponding  officer  of  such  society  that  at  least  five  hundred  ap- 
plicants have  each  paid  in  cash  at  least  one  regular  monthly  payment  as 
herein  provided  per  one  thousand  dollars  of  indemnity  to  be  effected, 
which  payments  in  the  aggregate  shall  amount  to  at  least  twenty-five  hun- 
dred dollars;  all  of  which  shall  be  credited  to  the  mortuary  or  disability 
fund  on  account  of  such  applicants,  and  no  part  of  which  may  be  used  for 
expenses.  Said  advanced  payments  shall,  during  the  period  of  organization, 
be  held  in  trust,  and,  if  the  organization  is  not  completed  within  one  year 
as  hereinafter  provided,  returned  to  said  applicants.  The  insurance  com- 
missioner may  make  such  examination  and  require  such  further  informa- 
tion as  he  deems  advisable,  and  upon  presentation  of  satisfactory  evidence 
that  the  association  has  complied  with  all  the  provisions  of  law,  he  shall 
issue  to  each  association  a  certificate  to  that  effect.  Such  certificate  shall  be 
prima  facie  evidence  of  the  existence  of  such  association  at  the  date  of  such 
certificate.  The  insurance  commissioner  shall  cause  a  record  of  such  cer- 
tificate to  be  made  and  a  certified  copy  of  such  record  may  be  given  in 
evidence  with  like  effect  as  the  original  certificate.  No  preliminary  cer- 
tificate granted  under  the  provisions  of  this  section  shall  be  valid  after 
one  year  from  its  date,  or  after  such  further  period,  not  exceeding  one 
year,  as  may  be  authorized  by  the  insurance  commissioner,  upon  cause 
shown;  unless  the  five  hundred  applicants  herein  required  have  been  se- 
cured and  the  organization  has  been  completed  as  herein  provided;  and  the 
article  of  incorporation  and  all  proceedings  thereunder  shall  become  null 
and  void  in  one  year  from  the  date  of  said  preliminary  certificate,  or  at  the 
expiration  of  said  extended  period,  unless  such  society  shall  have  com- 
pleted its  organization  and  commercial  business  as  herein  provided.  When 
any  domestic  association  shall  have  discounted  business  for  the  period  of 
one  year,  or  has  less  than  four  hundred  members,  its  charter  shall  become 
null  and  void.  Every  such  association  shall  have  the  power  to  make  a  con- 
stitution and  by-laws  for  the  government  of  the  association,  the  admission 
of  its  members,  the  management  of  its  affairs  and  the  fixing  and  readjust- 
ing of  the  rates  of  contribution  of  its  members  from  time  to  time;  and  it 
shall  have  the  power  to  change,  alter,  add  to  or  amend  such  constitution  and 
by-laws  and  shall  have  such  other  powers  as  are  necessary  and  incidental 
to  carrying  into  effect  the  objects  and  purposes  of  the  association. 

1932  Code,  §  8032;  Civ.  C.  '22,  §  4145;  Civ.  C.  '12,  §  2758;  1910  (26)  554;  1919  (31) 
171. 

§  8033.     Existing  associations. — Any  association  now  engaged  in  transact- 
ing business  in  this  state  may  exercise,  after  March  13,  1919  of  all  the  rights 
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conferred  thereby,  and  all  of  the  rights,  powers  and  privileges  now  ex- 
ercised or  possessed  by  it  under  its  charter  or  articles  of  incorporation  not 
inconsistent  with  §§  8030  thru  8072,  if  incorporated;  or,  if  it  be  a  voluntary 
association,  it  may  incorporate  hereunder.  But  no  association  already  or- 
ganized shall  be  required  to  reincorporate  thereunder,  and  any  such  society 
may  amend  its  articles  of  incorporation  from  time  to  time  in  the  manner 
provided  therein  or  in  its  constitution  and  laws,  and  all  such  amendments 
shall  be  filed  with  the  insurance  commissioner  and  shall  become  operative 
upon  such  filing,  unless  a  later  time  be  provided  in  such  amendments  or 
in  its  articles  of  incorporation,  constitution  or  laws. 
1932  Code,  §  8033  Civ.  C.  '22,  §  4146;  1919  (31)  171. 

§  8034.  Powers  of  associations. — Every  association  transacting  business 
under  §§  8030  thru  8072  may  provide  for  the  payment  of  natural  or  acci- 
dental death  benefits,  and  may  provide  for  the  payment  of  benefits  in  case 
of  temporary  or  permanent  physicial  disability,  either  as  the  result  of 
disease  or  accident.  Such  association  shall  have  the  power  to  grant  sur- 
render values,  not  to  exceed  the  net  value  of  the  certificates,  less  any  sur- 
render charges  specified  by  the  laws  of  the  association,  and  may  provide 
for  the  placing  of  and  payment  for  monuments  to  the  memory  of  its  de- 
ceased members.  And  each  such  association  shall  keep  a  separate  fund 
for  expenses,  and  no  part  of  any  other  fund  shall  be  used  for  expenses  or  in 
collecting,  disbursing  or  investing  the  reserve  or  disability  funds,  but  all 
such  expenses  shall  be  paid  out  of  the  expense  fund  of  such  association. 
1932  Code,  §  8034;  Civ.  C.  '22,  §  4147;  Civ.  C.  '12,  §  2751;  1910  (26)  554. 

§  8035.  Benefits  payable  by  fraternal  benefit  associations — premium  loans 
— paid  up  insurance. — Every  association  transacting  business  under  §§  8030 
thru  8072  shall  provide  for  the  payment  of  death  benefits,  and  may  provide 
for  the  payment  of  benefits  in  case  of  temporary  or  permanent  physical 
disability,  either  as  the  result  of  disease,  accident  or  old  age:  provided,  the 
period  of  life  at  which  the  payment  of  benefits  for  disability  on  account  of 
old  age  shall  commence  shall  not  be  under  seventy  years,  and  may  provide 
for  monuments  or  tombstones  to  the  memory  of  its  deceased  members,  and 
for  the  payment  of  funeral  benefits.  Such  association  shall  have  the  power 
to  give  a  member,  when  permanently  disabled  or  on  attaining  the  age  of 
seventy,  all  or  such  portion  of  the  face  value  of  his  certificate  as  the  laws 
of  the  association  may  provide:  provided,  that  nothing  in  §§  8030  thru  8072 
contained  shall  be  so  construed  as  to  prevent  the  issuing  of  benefit  cer- 
tificates for  the  term  of  years  less  than  the  whole  of  life  which  are  payable 
upon  the  death  or  disability  of  the  member  occurring  within  the  term  for 
which  the  benefit  certificate  may  be  issued.  Such  association  shall,  upon 
written  application  of  the  member,  have  the  power  to  accept  a  part  of  the 
periodical  contributions  in  cash,  and  charge  the  remainder,  not  exceeding 
one-half  of  the  periodical  contribution,  against  the  certificate  with  interest 
payable  or  compounded  annually  at  a  rate  not  lower  than  four  per  cent, 
per  annum:  provided,  that  this  privilege  shall  not  be  granted  except  to 
associations  which  have  readjusted  or  may  hereafter  readjust  their  rates  of 
contributions  to  an  adequate  basis,  based  on  a  standard  mortuary  table,  and 
to  contracts  affected  by  such  readjustments.  Any  association  which  shall 
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show  by  the  annual  valuation  hereinafter  provided  for  that  it  is  accumu- 
lating and  maintaining  the  reserve  not  lower  than  the  usual  reserve  com- 
puted by  the  American  Experience  Table  and  four  per  cent,  interest  may 
grant  to  its  members  on  extended  and  paid-up  protection,  or  such  with- 
drawal equities  as  its  constitution  and  laws  may  provide:  provided,  that 
such  grants  shall  in  no  case  exceed  in  value  the  portion  of  the  reserve  to 
the  credit  of  such  members  to  whom  they  are  made. 
1932  Code,  §  8035;  Civ.  C.  '22,  §  4148;  1919  (51)  171. 

§  8036.  Separation  of  funds — basis  of  valuation. — Any  association  may 
create,  maintain,  invest,  disburse  and  apply  an  emergencjr,  surplus  or 
other  similar  fund  in  accordance  with  its  laws.  Unless  otherwise  provided  in 
the  contract,  such  funds  shall  be  held,  invested  and  disbursed  for  the  use 
and  benefit  of  the  association,  and  no  member  or  beneficiary  shall  have  or 
acquire  individual  rights  therein  or  become  entitled  to  any  apportionment 
or  the  surrender  of  any  part  thereof  except  as  provided  in  section  8035.  The 
funds  from  which  benefits  shall  be  paid  and  the  funds  from  which  the  ex- 
penses of  the  association  shall  be  defrayed  shall  be  derived  from  periodical 
or  other  payments  by  the  members  of  the  society  and  accretions  of  said 
funds:  provided,  that  no  association  shall  hereafter  be  incorporated  which 
does  not  provide  for  stated  periodical  contributions  sufficient  to  provide  for 
meeting  the  mortuary  obligations  contracted,  when  valued  upon  the  basis 
of  the  National  Fraternal  Congress  table  of  Mortality  as  adopted  by  the 
national  fraternal  congress  August  23,  1899,  or  any  higher  standard  with 
interest  assumption  not  more  than  four  per  cent,  per  annum,  nor  shall  any 
such  association  be  admitted  to  transact  business  in  this  State  which  does 
not  provide  for  stated  periodical  contributions  sufficient  to  provide  for 
meeting  the  mortuary  obligations  contracted  when  valued  upon  one  of  the 
bases  named  in  section  8060  and  applicable  thereunder  to  such  association. 
No  association,  domestic  or  foreign,  shall  hereafter  be  incorporated  or  ad- 
mitted to  write  or  accept  members  for  permanent  disability  benefits  ex- 
cept upon  tables  based  upon  reliable  experience  with  an  interest  assump- 
tion not  higher  than  four  per  cent. 
1932  Code,  §  8036;  Civ.  C.  '22,  §  4149;  1919  (31)  171. 

§  8037.  Reserve  to  meet  liabilities. — Deferred  payments  or  installments  of 
claims  shall  be  considered  as  fixed  liabilities  on  the  happening  of  the  con- 
tingency upon  which  such  payments  or  installments  are  thereafter  to  be 
paid.  Such  liability  shall  be  the  present  value  of  such  future  payments  or 
installments  upon  the  rate  of  interest  and. mortality  assumed  by  the  asso- 
ciation for  valuation,  and  every  association  shall  maintain  a  fund  sufficient 
to  meet  such  liability  regardless  of  proposed  future  collections  to  meet  any 
such  liabilities. 
1932  Code,  §  8037;  Civ.  C.  -22,  §  4150;  1919  (31)  171. 

§  8038.  Persons  to  whom  pay  death  benefits. — The  payment  of  death  bene- 
fits shall  be  confined  to  wife,  husband,  relative  by  blood  to  the  fourth  de- 
gree, ascending  or  descending,  stepfather,  stepmother,  stepchildren,  chil- 
dren by  legal  adoption,  or  to  a  person  or  persons  dependent  upon  the 
member:  provided,  that  if,  after  the  issuance  of  the  original  certificate  the 
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member  shall  become  dependent  upon  the  charity  of  an  individual  or  of  an 
institution,  he  shall  have  the  privilege,  with  the  consent  of  the  association, 
to  make  such  individual  or  institution  his  beneficiary.  Within  the  above  re- 
strictions each  member  shall  have  the  right  to  designate  his  beneficiary, 
and  from  time  to  time  have  the  same  changed  in  accordance  with  the  laws, 
rules  or  regulations  of  the  association,  and  no  beneficiary  shall  have  or 
obtain  any  vested  interest  in  the  said  benefit  until  the  same  has  become 
due  and  payable  upon  the  death  of  said  member:  provided,  that  any  asso- 
ciation may,  by  its  laws,  limit  the  scope  of  beneficiaries  within  the  above 
classes. 
1932  Code,  §  8038;  Civ.  C.  '22,  §  4151;  Civ.  C.  '12,  §  2752;  1910  (26)  554. 


Authority  of  board  of  control. — Board 
of  control,  authorized  by  regulation  of 
fraternal  association  to  decide  doubtful 
questions  and  pass  on  all  claims,  could 
not  go  beyond  regulations  or  contrary  to 
this  section  and  award  to  insured's 
mother,  not  designated  as  beneficiary,  as 
against  his  children,  proceeds  of  endow- 
ment policy  payable  to  his  legal  heirs 
or  representatives.  Robinson  v.  Grand 
Lodge,  Knights  of  Pythias,  134  S.  C.  86, 
131  S.  E.  774. 

Mother  of  insured  as  beneficiary. — 
Under  fraternal  endowment  policy,  pay- 
able to  insured's  widow,  legal  heirs,  or 
representatives,  insured's  mother,  unless 
specially  designated  as  beneficiary,  could 
not  take  ahead  of  his  widow  or  children, 
under  this  section.  Robinson  v.  Grand 
Lodge,  Knights  of  Pythias,  134  S.  C.  86, 
131   S.  E.  774. 

Whether  insured  designated  his  mother 
as  beneficiary  and  failed  to  revoke  such 
designation,  so  as  to  entitle  her,  under 
this  section  to  proceeds  of  fraternal  en- 
dowment policy,  payable  to  his  legal 
heirs  or  representatives  on  his  death,  is 
for  jury  in  his  children's  action  on  policy. 
Robinson  v.  Grand  Lodge,  Knights  of 
Pythias,  134  S.  C.  86,  131  S.  E.  114. 

Illegitimate  daughter  of  insured  as 
beneficiary.  —  An  illegitimate  daughter 
of  a  member  of  fraternal  association 
whom  the  member  recognized  as  member 
of  his  family,  and  kept  at  his  home,  and 


who  was  living  with  him  at  the  time  of 
his  death,  and  dependent  on  him  for 
support,  was  entitled  to  take  under  the 
designation  as  "beneficiary"  under  this 
section  permitting  payment  of  death 
benefits  to  persons  dependent  on  the 
member.  Hall  v.  Grand  Lodge,  Knights 
of  Pythias,  148  S.  C.  506,  146  S.  E.  416. 

Changing  beneficiary. — Under  this  sec- 
tion a  member,  designating  in  the  cer- 
tificate a  beneficiary,  may,  by  will  and 
declaration  in  extremis,  name  his  mother 
as  sole  beneficiary,  the  one  named,  hav- 
ing no  vested  interest  in  the  certificate 
before  it  became  payable,  and  the  asso- 
ciation not  regulating  the  manner  of  des- 
ignating or  changing  the  beneficiary. 
Hunter  v.  Hunter,  100  S.  C.  517,  84  S.  E. 
180. 

Assured's  change  of  beneficiary  to  one 
who  was  not  a  relative,  but  supported  by 
him,  is  void  where  prohibited  by  a  stat- 
ute of  Nebraska,  where  the  insurer  was 
organized,  although  this  section  allows 
such  change  if  the  insurer  consents. 
Gregory  v.  Sovereign  Camp,  104  S.  C. 
471,  89  S.  E.  391. 

Right  of  beneficiary  in  certificate  of 
insurance. — Beneficiary  in  certificate  of 
insurance  has  a  mere  expectancy  which 
can  be  destroyed  by  valid  contract  be- 
tween insured  and  the  union.  Frain  v. 
Fraternal  Aid  Union,  111  S.  C.  334,  97  S. 
E.  836. 


§  8039.  Fraternal  benefit  societies  may  insure  children  dependent  on  mem- 
bers.— Any  fraternal  benefit  society  or  company  authorized  to  do  business 
in  this  State  and  operating  on  the  lodge  plan  may  provide  in  its  constitu- 
tion and  by-laws,  in  addition  to  other  benefits  provided  for  therein,  for  the 
payment  of  death  or  annuity  benefits  upon  the  lives  of  children  from  the 
age  of  two  years  old  at  next  birthday  and  upwards  for  whose  support  and 
maintenance  a  member  of  such  society  is  responsible.  Any  such  society  may 
at  its  option  organize  and  operate  branches  for  such  children,  and  member- 
ship in  local  lodges  and  initiations  therein  shall  not  be  required  of  such 
children,  nor  shall  they  have  any  voice  in  the  management  of  the  society. 
The  total  benefits  payable  as  above  provided  shall  in  no  case  exceed  the 
following  amounts  at  ages  at  next  birthday  at  time  of  death,  respectively  as 
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follows:  two,  one  hundred  dollars;  three,  two  hundred  dollars;  four,  three 
hundred  dollars;  five,  four  hundred  dollars;  six,  five  hundred  dollars;  seven 
to  fifteen,  inclusive,  one  thousand  dollars;  from  the  ages  of  fifteen  years  at 
next  birthday  and  upwards  any  fraternal  benefit  society  or  company 
authorized  to  do  business  in  this  State  may  write  policies  or  certificates  of 
insurance  on  such  juvenile  members  in  such  amounts  as  are  approved  by 
the  supreme  governing  body  of  such  society  or  company,  provided,  the 
conditions  set  forth  in  section  8040  are  complied  with  by  such  fraternal 
benefit  society  or  company. 

1932  Code,  §  8039;  Civ.  C.  '22,  4152;  1919  (31)  124;  1936  (39)  1357;  1938  (40)  1711. 

§  8040.  Conditions  of  insurance. — No  benefit  certificate  as  to  any  child 
shall  take  effect  until  after  medical  examination  or  inspection  by  a  li- 
censed medical  practitioner  in  accordance  with  the  laws  of  the  society, 
nor  shall  any  such  benefit  certificate  be  issued  unless  the  society  shall 
simultaneously  put  in  force  at  least  five  hundred  such  certificates,  on 
each  of  which  at  least  one  assessment  has  been  paid,  nor  where  the  num- 
ber of  lives  represented  by  such  certificate  falls  below  five  hundred.  The 
death  benefit  contributions  to  be  made  upon  such  certificate,  shall  be 
based  upon  the  "Standard  Industrial  Mortality  Table"  or  the  "English 
Life  Table  Number  Six,"  at  a  rate  of  interest  not  greater  than  four  per 
cent,  per  annum,  or  upon  a  higher  standard:  provided,  that  contributions 
may  be  waived  or  returns  may  be  made  from  any  surplus  held  in  exc°ss 
of  reserve  and  other  liabilities,  as  provided  in  the  by-laws:  and  provided, 
further,  that  extra  contributions  shall  be  made  if  the  reserves  hereafter 
provided  for  become  impaired. 
1932  Code,  §  8040;  Civ.  C.  '22,  §  4153;  1919  (31)  124. 

§  8041.  Reserve. — Any  society  entering  into  such  insurance  agreement 
shall  maintain  on  all  such  contracts  the  reserve  required  by  the  standard 
of  mortality  and  interest  adopted  by  the  society  for  computing  contribu- 
tions, as  provided  in  section  8040,  and  the  funds  representing  the  benefit 
contributions  and  all  accretions  thereon  shall  be  kept  as  separate  and  dis- 
tinct funds,  independent  of  the  other  funds  of  the  society,  and  shall  not 
be  liable  for  nor  used  for  the  payment  of  the  debts  and  obligations  of  the 
society  other  than  the  benefits  herein  authorized:  provided,  that  a  society 
may  provide  that  when  a  child  reaches  the  minimum  age  for  initiation 
into  membership  in  such  society  any  benefit  certificate  issued  hereunder 
may  be  surrendered  for  cancellation  and  exchanged  for  any  other  form  of 
certificate  issued  by  the  society:  provided,  that  such  surrender  will  not 
reduce  the  number  of  lives  insured  in  the  branch  below  five  hundred,  and 
upon  the  issuance  of  such  new  certificate  any  reserve  upon  the  original 
certificate  herein  provided  for  shall  be  transferred  to  the  credit  of  the 
new  certificate.  Neither  the  person  who  originally  made  application  for 
benefits  on  account  of  such  child  nor  the  beneficiary  named  in  such  orig- 
inal certificate,  nor  the  person  who  paid  the  contributions,  shall  have  any 
vested  right  in  such  new  certificate,  the  free  nomination  of  a  beneficiary 
under  the  new  certificate  being  left  to  the  child  so  admitted  to  benefit 
membership. 
1932  Code,  §  8041;  Civ.  C.  '22,  §  4154;  1919  (31)  124. 
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§  8042.  Reports — separation  of  assets. — An  entirely  separate  financial 
statement  of  the  business  transactions  and  of  assets  and  liabilities  arising 
therefrom  shall  be  made  in  its  annual  report  to  the  insurance  commis- 
sioner by  any  society  availing  itself  of  the  provisions  hereof.  The  separa- 
tion of  assets,  funds  and  liabilities  required  hereby  shall  not  be  termi- 
nated, rescinded  or  modified,  nor  shall  the  funds  be  diverted  for  any  use 
other  than  as  specified  in  section  8041,  as  long  as  any  certificates  issued 
hereunder  remain  in  force,  and  this  requirement  shall  be  recognized  and 
enforced  in  any  liquidation,  reinsurance,  merger  or  other  change  in  the 
condition  of  the  status  of  the  society. 
1932  Code,  §  8042;  Civ.  C.  '22,  §  4155;  1919  (31)  124. 

§  8043.  Payments  for  expense  fund. — Any  society  shall  have  the  right  to 
provide  in  its  laws  and  the  certificate  issued  hereunder  for  specified  pay- 
ments on  account  of  the  expense  or  general  fund,  which  payments  shall 
or  shall  not  be  mingled  with  the  general  fund  of  the  society  as  its  consti- 
tution and  by-laws  may  provide. 
1932  Code,  §  8043;  Civ.  C.  '22,  §~4156;  1919  (31)  124. 

§  8044.  Continuance  of  insurance  of  child. — In  the  event  of  the  termina- 
tion of  membership  in  the  society  by  the  person  responsible  for  the  sup- 
port of  any  child  on  whose  account  a  certificate  may  have  been  issued, 
as  provided  herein,  the  certificate  may  be  continued  for  the  benefit  of  the 
estate  of  the  child,  provided  the  contributions  are  continued,  or  for  the 
benefit  of  any  other  person  responsible  for  the  support  and  maintenance 
of  such  child  who  shall  assume  the  payment  of  the  required  contribu- 
tions. 
1932  Code,  §  8044;  Civ.  C.  '22,  §  4157;  1919  (31)  124. 

§  8045.     Who  may  be  admitted  to  membership — medical  examinations. — 

An  association  may  admit  to  beneficial  membership  any  person  not  less 
than  sixteen  nor  more  than  sixty  years  of  age,  who  has  been  examined 
by  a  competent  physician,  and  whose  examination  has  been  supervised 
and  approved  as  provided  by  the  laws  of  the  association:  provided,  that 
when  a  death  benefit  is  less  than  one  hundred  dollars  a  medical  inspec- 
tion only  may  be  required:  and  provided,  further,  that  any  association 
which  does  not  promise  natural  death  benefits  shall  not  be  required  to 
make  any  such  examination,  and  any  beneficiary  member  of  such  associa- 
tion who  shall  apply  for  a  certificate  providing  for  disability  benefits, 
need  not  be  required  to  pass  an  additional  medical  examination  therefor. 
Nothing  herein  contained  shall  prevent  such  association  from  accepting 
general  or  social  members. 
1932  Code,  §  8045;  Civ.  C.  '22,  §  4158;  Civ.  C.  '12,  §  2753;  1910  (26)  554. 

§  8046.  What  shall  be  specified  in  certificates. — Every  certificate  issued 
by  any  such  association  shall  specify  the  maximum  amount  of  benefit 
provided  thereby,  and  shall  provide  that  the  certificate,  the  charter  or 
articles  of  the  association,  the  constitution  and  laws  of  the  association 
and  the  application  for  membership  and  medical  examination,  signed  by 
the  applicant,  shall  constitute  the  agreement  between  the  association  and 
the  member:  provided,  that  any  changes,  additions  or  amendments  to  said 
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charter  or  articles  of  association,  the  constitution  and  laws,  duly  made  or 
enacted  subsequent  to  the  issuance  of  the  benefit  certificate  shall  bind 
the  member  and  his  beneficiaries  and  shall  govern  and  control  the  con- 
tract in  all  respects  the  same  as  though  such  changes,  additions  or  amend- 
ments had  been  made  prior  thereto  and  were  in  force  at  the  time  of  the 
application  for  membership. 
1932  Code,  §  8046;  Civ.  C.  '22,  5  4159;  Civ.  C.  '12,  §  2754;  1910  (26)  554. 


Member  of  improperly  suspended  lodge 
may  invoke  aid  of  court. — In  action 
against  fraternal  organization  by  mem- 
ber of  a  local  lodge  of  said  organization 
for  loss  of  insurance  policy  caused  by 
wrongful  suspension  of  member's  lodge 
it  was  held  that  same  was  an  action  in 
tort  and  that  aid  of  court  could  be  in- 


voked before  member's  remedies  within 
lodge  were  exhausted,  since  the  local 
lodge  was  improperly  suspended.  Hamp- 
ton v.  Supreme  Lodge  K.  of  P.,  etc.,  161 
S.  C,  528,  159  S.  E.  918. 

Applied   in  Bank  v.   Sovereign  Camp, 
130  S.  C.  444,  126  S.  E.  332. 


§  8047.  Subordinate  bodies  to  have  no  power  to  waive  provisions  of  laws 
of  association. — No  subordinate  body  or  any  of  its  officers  or  members  shall 
have  the  power  or  authority  to  waive  any  of  the  provisions  of  the  laws 
and  constitution  of  the  association,  and  the  same  shall  be  binding  upon 
the  association,  and  each  and  every  member  thereof  and  their  beneficia- 
ries. 
1932  Code,  §  8047;  Civ.  C.  '22,  §  4160;  Civ.  C.  '12,  §  2755;  1910  (26)  554. 


Notice  of  assignment  of  right  to  bene- 
fit to  local  clerk  who  had  no  authority  to 
receive  notice  of  assignment  or  to  bind 
the  sovereign  camp  by  his  consent,  and 
whose  duty  consisted  merely  of  the  min- 
isterial act  of  delivering  check  to  benefi- 
ciary, is  not  imputable  to  society,  and 
society  was  not  bound  by  the  assignment. 
Bank  v.  Sovereign  Camp,  130  S.  C.  444, 
126  S.  E.  332. 

Custom  of  local  lodge  not  to  declare 
forfeiture  upon  delinquency. — In  view 
of  this  section  the  custom  of  a  local  lodge 
not  to  declare  forfeiture  upon  delin- 
quency did  not  constitute  waiver,  espec- 
ially where  the  constitution  prohibited 
such  waiver  and  was  agreed  to  by  the 
insured.  Sternheimer  v.  Order  of  United 
Commercial  Travelers,  107  S.  C.  291,  93 
S.  E.  8.  See  also,  Penny  v.  Sovereign 
Camp,  W.  O.  W.,  172  S.  C.  456,  174  S.  E. 
397. 

Collection  of  assessments  after  sus- 
pension.— In  view  of  this  section  and  § 
8072,  though  it  was  provided  that  a  fail- 
ure to  pay  an  assessment  for  over  a 
month  would  work  a  suspension,  and  af- 
ter ten  days  the  member  must  make  war- 
ranty that  he  is  in  good  health  before  he 
can  be  reinstated,  the  clerk  of  a  local 
camp,  by  collecting  assessments  so  long 
due  that  a  suspension  has  resulted,  may 
bind  the  general  insurer.  Crumley  v. 
Sovereign  Camp,  102  S.  C.  386,  86  S.  E. 
954,  Ann.  Cas.  16D,  594. 

Whether  society  had  waived  strict 
compliance  with  the  terms  and  condi- 
tions of  certificate  with  respect  to  pay- 
ment of  dues  was  for  jury.  Wimberly  v. 


Sovereign  Camp,  W.  O.  W.,  190  S.  C.  158, 
2   S.   E.    (2d)    532. 

Clerk  of  local  camp  as  agent. — Under 
this  section  and  §  8072  the  clerk  of  a 
local  camp  of  a  fraternal  benefit  society 
was  its  representative  or  agent  in  col- 
lecting and  transmitting  dues,  and  it 
could  not  profit  by  his  wrongful  notice 
to  a  member,  upon  payment  of  dues  by 
the  member  with  the  indication  of  a  de- 
sire to  be  reinstated,  that  he  had  been 
reinstated,  without  calling  his  attention 
to  the  requirements  of  the  laws  for  a 
certificate  and  warranty  of  good  health, 
as  the  omission  to  call  his  attention 
thereto,  if  intentional,  was  a  fraud  on  his 
rights,  and,  if  merely  a  mistake,  the  so- 
ciety could  not  profit  by  his  error. 
Weathers  v.  Sovereign  Camp,  119  S.  C. 
402,  112  S.  E.  44. 

Subordinate  camp  of  Woodmen  of  the 
World  is  only  the  agent  of  Sovereign 
Camp  for  collection  and  remittance  of 
dues.  Roberts  v.  Sovereign  Camp  of 
Woodmen  of  the  World,  166  S.  C.  393,  164 
S.  E.  893. 

In  action  upon  fraternal  life  policy, 
where  beneficiaries  sought  to  establish 
waiver  by  society  of  false  warranties  of 
insured  in  making  application  for  policy 
by  relying  upon  alleged  knowledge  of 
false  statement  by  an  alleged  agent  of 
society,  evidence  which  showed  only  the 
offices  held  by  alleged  agent  in  society, 
and  which  in  no  way  showed  that  matter 
of  insurance  contracts  was  within  scope 
of  alleged  agent's  duties,  was  insufficient 
for  jury  on  issue  whether  society  had 
waived  false  warrants  of  insured.  Polo- 
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thy  v.  Woodmen  of  the  World  Life  Ins.  age. — Where  assured  at  the  time  of  his 

Soc,  191  S.  C.  79,  3  S.  E.  (2d)  681.  death  was  living  in  a  state  of  concubin- 

Testimony  of  secretary  and  treasurer  age,   whereby   the  policy   was   rendered 

of    fraternal    benefit    association's    local  void  by  its  terms,  it  is  no  waiver  of  the 

lodge,     that    he     informed     membership  provision   against  concubinage   that  cer- 

thereof  generally  that  under  association's  tain  officers  of  the  local  lodge,  knowing 

by-laws    and    constitution    payment    of  the  facts,  continued  to  accept  premiums 

quarterly  dues  at  any  time  within  quart-  from    assured    as    agent    for    the    grand 

er  prevented  forfeiture  of  accrued  bene-  lodge,  since  under  this  section,  there  can 

fits,   made   issue  for  jury   in   action   for  be  no  agency  in  the  local  lodge  through 

death     benefits,     to     which     defendant  which  the  grand   lodge  could  be   bound 

claimed   that   insured   lost   all   right   by  by  such  waiver.  Vant  v.   Grand  Lodge, 

failure     to    pay     premium     within     first  Knights  of  Pythias,   102  S.  C.  413,  86  S. 

month   of  quarter,   as   required   by  such  E.  677,  Ann.  Cas.   18D,  305. 
by-laws     and     constittuion.     Waites     v.         Applied  in  Fuller  v.  Sovereign  Camp, 

Brotherhood    of    Maintenance    of    Way  136  S.  C.  238,  134  S.  E.  238,  47  A.  L.  R. 

Employees,  181  S.  C.  215;  186  S.  E.  276.  1136. 

Waiver  of  provision  against  concubin- 

§  8048.     Investment  of  funds. — Any  domestic  association  may   invest  its 
funds  in  accordance  with  the  statutes  regulating  investments  of  life   in- 
surance companies. 
1932  Code,  §  8048:  Civ.  C.  '22,  §  4161;  Civ.  C.  '12,  §  2756;  1910  (26)  554. 

§  8049.  Division  of  payments. — Every  provision  for  payment  by  members 
of  such  an  association,  in  whatever  form  made,  shall  distinctly  state  the 
purpose  of  the  same,  and  the  proportion  thereof  which  may  be  used  for 
expenses,  and  no  part  of  the  money  collected  for  mortuary  or  disability 
purposes,  and  no  part  of  the  reserve,  emergency  or  surplus  funds  or  the 
net  accretions  of  either  or  of  any  of  said  funds  shall  be  used  for  expenses. 
1932  Code,  §  8049;  Civ.  C.  '22,  §  4162;  Civ.  C.  '12,  §  2757;  1910  (26)  554. 

§  8050.  Merger,  etc.,  of  fraternal  benefit  societies. — No  fraternal  benefit 
society  organized  under  the  laws  of  this  State  to  do  the  business  of  life, 
accident  or  health  insurance  shall  consolidate  or  merge  with  any  other 
fraternal  benefit  society,  or  reinsure  its  insurance  risks,  or  any  part  there- 
of, with  any  other  fraternal  benefit  society,  or  assume  or  reinsure  the 
whole  or  any  portion  of  the  risks  of  any  other  fraternal  benefit  society, 
except  as  herein  provided.  No  fraternal  benefit  society  or  subordinate 
body  thereof  shall  merge,  consolidate  with  or  be  reinsured  by  any  com- 
pany or  association  not  licensed  to  transact  business  as  a  fraternal  bene- 
ficiary society. 

1932~Code,  §  8050;  Civ.  C.  '22,  §  4163;  Civ.  C.  '12,  §  2759;  1910  (26)  554;  1919  (31) 
93,  176. 

§  8051.  Proposed  contract  for  merger,  etc.,  to  be  submitted  to  insurance 
commissioner. — When  any  such  fraternal  benefit  society  shall  propose  to 
consolidate  or  merge  its  business  or  to  enter  into  any  contract  of  reinsur- 
ance, or  to  assume  or  reinsure  the  whole  or  any  portion  of  the  risks  of  any 
other  fraternal  benefit  society,  the  proposed  contract,  in  writing,  setting 
forth  the  terms  and  conditions  of  such  proposed  consolidation,  merger  or 
reinsurance  shall  be  submitted  to  the  legislative  or  governing  bodies  of 
each  of  said  parties  to  said  contract  after  due  notice,  and  if  approved, 
such  contract,  as  so  approved,  shall  be  submitted  to  the  commissioner 
of  insurance  of  this  State  for  his  approval,  and  the  parties  to  said  con- 
tract shall  at  the  same  time  submit  a  sworn  statement  showing  the  finan- 
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cial  condition  of  each  of  such  fraternal  benefit  societies  as  of  the  31st  day 
of  December  preceding  the  date  of  such  contract,  provided  that  such  in- 
surance commissioner  may  within  his  discretion  require  such  financial 
statement  to  be  submitted  as  of  the  last  day  of  the  month  preceding  the 
date  of  such  contract.  The  commissioner  of  insurance  shall  thereupon 
consider  such  contract  of  consolidation,  merger  or  reinsurance,  and  if 
satisfied  that  the  interests  ,  of  the  certificate  holders  of  such  fraternal 
societies  are  properly  protected,  and  that  such  contract  is  just  and  equit- 
able to  the  members  of  each  of  such  societies,  and  that  no  reasonable  ob- 
jection exists  thereto,  shall  approve  said  contract  as  submitted.  In  case 
the  parties  corporate  to  such  contract  shall  have  been  incorporated  in 
separate  States  or  territories,  such  contract  shall  be  submitted  as  herein 
provided  to  the  commissioner  of  insurance  of  each  of  such  incorporating 
States  or  territories,  to  be  considered  and  approved  separately  by  each  of 
such  commissioners  of  insurance.  When  said  contract  or  consolidation, 
merger  or  reinsurance  shall  have  been  approved  as  hereinabove  provided, 
such  commissioner  or  commissioners  of  insurance  shall  issue  a  certificate 
to  that  effect,  and  thereupon  the  said  contract  of  consolidation,  merger 
or  reinsurance  shall  be  in  full  force  and  effect.  In  case  such  contract  is 
not  approved,  the  fact  of  its  submission  and  its  contents  shall  not  be  dis- 
closed by  the  commissioner  of  insurance. 
1932  Code,  §  8051;  Civ.  C.  '22,  §  4164:  1919  (31)  93. 

§  8052.  Expenses  of  merger,  etc. — All  necessary  and  actual  expenses  and 
compensation  incident  to  the  proceedings  provided  hereby  shall  be  paid 
as  provided  by  such  contract  of  consolidation,  merger,  or  reinsurance:  pro- 
vided, however,  that  no  brokerage  or  commission  shall  be  included  in 
such  expenses  and  compensation  or  shall  be  paid  to  any  person  by  either 
of  the  parties  to  any  such  contract  in  connection  with  the  negotiation 
therefor  or  execution  thereof,  nor  shall  any  compensation  be  paid  to  an 
officer  or  employee  of  either  of  the  parties  to  such  contract  for  directly  or 
indirectly  aiding  in  effecting  such  contract  or  consolidation,  merger  or 
reinsurance.  An  itemized  statement  of  all  such  expenses  shall  be  filed  with 
the  insurance  commissioner  or  commissioners,  as  the  case  may  be,  sub- 
ject to  approval,  and  when  approved  the  same  shall  be  binding  on  the 
parties  thereto.  Except  as  fully  expressed  in  the  contract  of  consolidation, 
merger  or  reinsurance,  or  itemized  statement  of  expenses,  as  approved  by 
the  commissioner  or  commissioners  of  insurance,  as  the  case  may  be,  "no 
compensation  shall  be  paid  to  any  person  or  persons,  and  no  officer  or  em- 
ployee of  the  State  shall  receive  any  compensation,  directly  or  indirectly, 
for  in  any  manner  aiding,  promoting  or  assisting  any  such  consolidation, 
merger  or  reinsurance. 
1932  Code,  §  8052;  Civ.  C.  '22,  §  4165;  1919  (31)  93. 

§  8053.     Penalties. — Any  person  violating  the  provisions  of  sections  8050 
thru  8053,  or  either,  shall  be  guilty  of  a  felony,  and,  upon  conviction,  shall 
be  liable  to  a  fine  of  not  more  than  five  thousand  dollars,  or  to  imprison- 
ment for  not  more  than  five  years,  or  to  both  fine  and  imprisonment. 
1932  Code,  §  8053;  Civ.  C.  '22,  §  4166;  Cr.  C.  '22.  §  904;  1919  (31)  93. 
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§  8054.  Renewal  of  license. — Associations  which  are  now  authorized  to 
transact  business  in  this  State  may  continue  such  business  until  the  first 
day  of  April,  1919,  and  the  authority  of  such  associations  may  thereafter 
be  renewed  annually,  but  in  all  cases  to  terminate  on  the  first  day  of  the 
succeeding  April:  provided,  however,  the  license  shall  continue  in  full 
force  and  effect  until  the  new  license  be  issued  or  specifically  refused. 
For  each  such  license  or  renewal  the  association  shall  pay  the  insurance 
commissioner  twenty-five  dollars.  A  duly  certified  copy  or  duplicate  of 
such  license  shall  be  prima  facie  evidence  that  the  licensee  is  a  fraternal 
benefit  association  within  the  meaning  of  this  article. 
1932  Code,  §  8054;  Civ.  C.  '22,  §  4167;  1919  (31)  171. 

§  8055.  Foreign  associations  to  be  licensed — requirements  for  admission — 
insurance  commissioner's  decision  reviewable. — No  foreign  association  shall 
transact  any  business  in  this  State  without  a  license  from  the  insurance 
commissioner.  On  seeking  admission  to  do  business  in  this  State,  such  as- 
sociation shall  file  with  the  insurance  commissioner  a  duly  certified  copy 
of  its  charter  or  article  of  incorporation;  a  copy  of  its  constitution  and 
laws,  certified  by  its  secretary  or  corresponding  officer;  a  power  of  at- 
torney to  the  said  insurance  commissioner  as  hereinafter  provided;  a 
statement  under  oath  by  its  president  and  secretary  or  corresponding  of- 
ficers in  the  form  herein  prescribed,  of  its  business  for  the  preceding  year; 
a  certificate  from  the  proper  official  in  its  home  State,  territory,  district, 
province  or  country,  that  the  association  is  legally  organized,  and  that  it 
is  authorized  to  transact  business  therein;  a  copy  of  its  application  form, 
certificate  of  membership  and  of  all  circulars  in  use  by  it;  and  that  it  has 
the  further  qualifications  required  of  domestic  associations  organized  un- 
der this  article,  and  has  its  assets  invested  as  required  by  the  laws  of  the 
State,  territory,  district,  province  or  country  where  it  is  organized,  and 
such  other  information  as  the  insurance  commissioner  shall  require.  Each 
association  shall  pay  to  the  said  insurance  commissioner  an  annual  de- 
partment license  fee  of  twenty-five  dollars.  When  the  said  commissioner 
shall  refuse  to  license  any  association,  or  revokes  its  license  to  do  busi- 
ness in  this  State,  he  shall  reduce  his  ruling,  order  or  decision  to  writing 
and  file  the  same  in  his  office,  and  shall  furnish  a  copy  thereof,  together 
with  a  statement  of  his  reasons,  to  the  officers  of  the  association,  and  the 
action  of  the  said  commissioner  shall  be  reviewable  by  proper  proceed- 
ings in  any  court  of  competent  jurisdiction  within  this  State:  provided, 
however,  that  nothing  contained  in  this  or  the  preceding  section  shall  be 
taken  or  construed  as  preventing  any  such  association  from  continuing  in 
good  faith  all  contracts  made  in  this  State  during  the  time  such  associa- 
tion was  legally  authorized  to  transact  business  therein.  No  association  not 
now  licensed  to  do  business  in  this  State  shall  be  admitted  hereafter  to  do 
business  in  this  State  unless  its  methods  and  plans  are  in  accord  with  the 
standards  recognized  as  applying  to  fraternal  associations,  and  the  insur- 
ance commissioner  shall  be  satisfied  that  reasonable  provision  has  been 
made  to  fulfill  its  contracts;  or  that  he  is  satisfied  otherwise  that  such 
association  should  be  granted  a  license. 
1932  Code,  §  8055;  Civ.  C.  '22,  §  4168:  Civ.  C.  '12,  §  2760;  1910  (26)  554. 
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§  8056.  Associations  shall  appoint  insurance  commissioner  attorney  for 
purpose  of  process. — Every  association,  whether  domestic  or  foreign,  here- 
after applying  for  admission,  shall  before  being  licensed,  appoint  in  writ- 
ing the  insurance  commissioner  and  his  successors  in  office  to  be  its  true 
and  lawful  attorney  upon  whom  all  legal  process  in  any  action  or  proceed- 
ing against  it  shall  be  served,  and  in  such  writing  shall  agree  that  any 
lawful  process  against  it  which  is  served  upon  such  attorney  shall  be  of 
the  same  legal  force  and  validity  as  if  served  upon  the  association,  and 
that  the  authority  shall  continue  in  force  so  long  as  any  liability  remains 
outstanding  in  this  State.  Copies  of  such  appointment,  certified  by  the 
insurance  commissioner,  shall  be  deemed  sufficient  evidence  thereof,  and 
shall  be  admitted  in  evidence  with  the  same  force  and  effect  as  the  orig- 
inal thereof  might  be  admitted.  Service  shall  only  be  made  upon  such 
attorney,  must  be  made  in  duplicate  and  shall  be  deemed  sufficient  serv- 
ice upon  such  association.  When  legal  process  against  any  such  associa- 
tion is  served  upon  said  insurance  commissioner,  he  shall  forthwith  for- 
ward by  registered  mail  one  of  the  duplicate  copies  prepaid  and  directed 
to  its  secretary  or  corresponding  officer  at  the  head  office  of  the  associa- 
tion. 
1932  Code,  §  8056;  Civ.  C.  '22,  §  4169;  Civ.  C.  '12,  §  2761;  1910  (26)  554. 

Method   of   service   in   this   section    is      Sovereign  Camp,  W.  O.  W.,  192  S.  C.  101, 
exclusive  and  not  cumulative.  Murray  v.      5  S.  E.  (2d)  560. 

§  8057.  Meetings. — Any  domestic  association  may  provide  that  the  meet- 
ings of  its  legislative  or  governing  body  may  be  held  in  any  State,  dis- 
trict, province  or  territory  wherein  such  association  has  subordinate 
branches,  and  all  business  transacted  at  such  meetings  shall  be  as  valid 
in  all  respects  as  if  such  meetings  were  held  in  this  State;  but  its  prin- 
cipal office  shall  be  located  in  this  State. 
1932  Code,  §  8057;  Civ.  C.  '22,  §  4170;  1919  (31)   171. 

§  8058.     Benefits  in  associations  not  to  be  subject  to  attachment,  etc. — No 

money  or  other  benefit,  charity  or  relief  or  aid  to  be  paid,  provided  or 
rendered  by  any  such  association,  shall  be  liable  to  attachment,  garnish- 
ment or  other  process,  or  be  seized,  taken,  appropriated  or  applied  by  any 
legal  or  equitable  process  or  operation  of  law  to  pay  any  debt  or  liability 
of  a  member  or  beneficiary,  or  of  any  person  who  may  have  a  right  there- 
under, either  before  or  after  payment. 
1932  Code,  §  8058;  Civ.  C.  '22,  §  4171;  Civ.  C.  '12,  §  2762;  1910  (26)  554. 

§  8059.  Amendments  to  constitutions  to  be  filed. — Every  association  trans- 
acting business  under  §§  8030  thru  8072  shall  file  with  the  insurance  com- 
missioner a  duly  certified  copy  of  all  amendments  of  or  additions  to  its 
constitution  and  laws  within  ninety  days  after  the  enactment  of  the 
same.  Printed  copies  of  the  constitution  and  laws  and  of  additions  or 
amendments  thereto,  certified  by  the  secretary  or  corresponding  officer 
of  the  association,  shall  be  prima  facie  evidence  of  the  legal  adoption 
thereof. 
1932  Code,  §  8059;  Civ.  C.  '22,  §  4172;  Civ.  C.  '12,  §  2763;  1910  (23)  554. 

§  8060.     Reports — valuations. — Every  society  transacting  business  in  this 
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State  shall  annually,  on  or  before  the  first  day  of  March,  file  with  the  in- 
surance commissioner,  in  such  form  as  he  may  require,  a  statement,  under 
oath  of  its  president  and  secretary  or  corresponding  officers,  of  its  condi- 
tion and  standing  on  the  thirty-first  day  of  December  next  preceding,  and 
of  its  transactions  for  the  year  ending  on  that  date,  and  also  shall  furnish 
such  other  information  as  the  insurance  commissioner  may  deem  neces- 
sary to  a  proper  exhibit  of  its  business  and  plan  of  working.  The  insur- 
ance commissioner  may  at  other  times  require  any  further  statement  he 
may  deem  necessary  to  be  made  relating  to  such  society.  In  addition  to 
the  annual  report  herein  required,  each  association  shall  annually  report 
to  the  insurance  commissioner  a  valuation  of  its  certificates  in  force  on 
December  31,  last  preceding,  excluding  those  issued  within  the  year  for 
which  the  report  is  filed,  in  cases  where  the  contributions  for  the  first 
year  in  whole  or  in  part  are  used  for  current  mortality  and  expenses. 
Such  report  of  valuation  shall  show,  as  contingent  liabilities,  the  present 
mid-year  value  of  the  promised  benefits  provided  in  the  constitution  and 
laws  of  such  association  under  certificates  then  subject  to  valuation;  and, 
as  contingent  assets,  the  present  mid-year  value  of  the  future  net  contri- 
butions provided  in  the  constitution  and  laws  as  the  same  are  in  practice 
actually  collected.  At  the  option  of  any  association,  in  lieu  of  the  above, 
the  valuation  may  show  the  net  value  of  the  certificates  subject  to  valua- 
tion hereinbefore  provided,  and  said  net  value,  when  computed  in  case  of 
monthly  contributions,  may  be  the  mean  of  the  terminal  values  for  the 
end  of  the  preceding  and  of  the  current  insurance  years.  Such  valuation 
shall  be  certified  by  a  competent  accountant  or  actuary,  or,  at  the  request 
and  the  expense  of  the  association,  verified  by  the  actuary  of  the  depart- 
ment of  insurance  of  the  home  State  of  the  association,  and  shall  be  filed 
with  the  insurance  commissioner  within  ninety  days  after  the  submission 
of  the  last  preceding  annual  report.  The  legal  minimum  standard  valua- 
tion for  all  certificates  for  disability  benefits  shall  be  the  national  fratern- 
al congress  table  of  mortality  as  adopted  by  the  national  fraternal  con- 
gress August  23,  1899,  or,  at  the  option  of  the  association,  in  a  higher  table; 
or,  at  its  option,  it  may  use  a  table  based  upon  the  association's  own  ex- 
perience of  at  least  twenty  years  and  covering  not  less  than  one  hundred 
thousand  lives  with  interest  assumption  not  more  than  four  per  centum 
per  annum.  Each  such  valuation  report  shall  set  forth  clearly  and  fully 
the  mortality  and  interest  basis  and  the  method  of  valuation.  Any  associa- 
tion providing  for  disability  benefits  shall  keep  the  net  contributions  for 
such  benefits  in  a  fund  separate  and  apart  from  all  other  benefit  and  ex- 
pense funds  and  the  valuation  of  all  other  business  of  the  association:  pro- 
vided, that  where  a  combined  contribution  table  is  used  by  an  association 
for  both  death  and  permanent  total  disability  benefits  the  valuation  shall 
be  according  to  tables  of  reliable  experience,  and  in  such  case  a  separa- 
tion of  the  funds  shall  not  be  required.  The  valuation  herein  provided  for 
shall  not  be  considered  or  regarded  as  a  test  of  the  financial  solvency  of 
the  association,  but  each  association  shall  be  held  to  be  legally  solvent  so 
long  as  the  funds  in  its  possession  are  equal  to  or  in  excess  of  its  matured 
liabilities.  A  report  of  such  valuation  and  explanation  of  the  fact  con- 
cerning the  condition  of  the  association  thereby  disclosed  shall  be  printed 
and  mailed  to  each  beneficiary  member  of  the  association  not  later  than 
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June  1  of  each  year;  or,  in  lieu  thereof,  such  report  of  valuation  and  show- 
ing of  the  association's  condition  as  thereby  disclosed  may  be  published 
in  the  association's  official  paper  and  the  issue  containing  the  same  mailed 
to  each  beneficiary  member  of  the  association.  The  laws  of  such 
association  shall  provide  that  if  the  stated  periodical  contributions 
of  the  members  are  insufficient  to  pay  all  matured  death  and 
disability  claims  in  full,  and  to  provide  for  the  creation  and  mainten- 
ance of  the  funds  required  by  its  laws,  additional,  increased  or  extra  rates 
of  contribution  shall  be  collected  from  the  members  to  meet  such  defi- 
ciency; and  such  laws  may  provide  that,  upon  the  written  application  or 
consent  of  the  member,  his  certificate  may  be  charged  with  its  proportion 
of  any  deficiency  disclosed  by  valuation,  with  interest  not  exceeding  five 
per  centum  per  annum.  If  the  valuation  of  the  certificates,  as  hereinbe- 
fore provided,  on  December  31,  1918,  shall  show  that  the  present  value 
of  future  net  contributions,  together  with  the  admitted  assets,  is  less  than 
the  present  value  of  the  promised  benefits  and  accrued  liabilities,  such  as- 
sociation shall  thereafter  maintain  said  financial  condition  at  each  suc- 
ceeding triennial  valuation  in  respect  of  the  degree  of  deficiency  as  shown 
in  the  valuation  as  of  December  31,  1918.  If  at  any  succeeding  triennial 
valuation  such  association  does  not  show  at  least  the  same  condition,  the 
insurance  commissioner  shall  direct  that  it  thereafter  comply  with  the 
requirements  herein  specified.  If  the  next  succeeding  triennial  valuation 
after  the  receipt  of  such  notice  shall  show  that  the  association  has  failed 
to  maintain  the  condition  required  herein,  the  insurance  commissioner 
may,  in  the  absence  of  good  cause  shown  for  such  failure,  institute  pro- 
ceedings for  the  dissolution  of  such  association,  in  accordance  with  the 
provisions  of  section  8061,  or  in  the  case  of  a  foreign  association,  its  li- 
cense may  be  cancelled  in  the  manner  provided  in  §§  8030  thru  8072.  Any 
such  association  shown  by  any  triennial  valuation  subsequent  to  Decem- 
ber 31,  1918,  not  to  have  maintained  the  condition  herein  required  shall, 
within  two  years  thereafter,  make  such  improvement  as  to  show  a  per- 
centage of  deficiency  not  greater  than  as  of  December  31,  1918,  or  there- 
after, as  to  all  new  members  admitted,  be  subject,  so  far  as  stated  rates 
of  contributions  are  concerned,  to  the  provisions  of  section  8032,  applic- 
able in  the  organization  of  new  association:  provided,  that  the  net  mor- 
tuary or  beneficiary  contributions  and  funds  of  such  new  members  shall 
be  kept  separate  and  apart  from  the  other  funds  of  the  association.  If 
such  required  improvement  is  not  shown  by  the  succeeding  triennial  val- 
uation, then  the  said  new  members  may  be  placed  in  a  separate  class  and 
their  certificates  valued  as  an  independent  association  in  respect  of  con- 
tributions and  funds.  In  lieu  of  the  requirements  contained  in  this  section 
any  association  accepting  in  its  laws  the  provisions  of  this  section  may 
value  its  certificates  on  a  basis,  herein  designated  "accumulation  basis," 
by  crediting  each  member  with  the  net  amount  contributed  for  each  year 
and  with  interest  at  approximately  the  net  rate  earned  and  by  charging 
him  with  the  share  of  the  losses  of  each  year,  herein  designated  "cost  of 
insurance,"  and  carrying  the  balance,  if  any,  to  his  credit.  The  charge  for 
the  cost  of  insurance  may  be  according  to  the  actual  experience  of  the 
society  applied  to  a  table  of  mortality  recognized  by  the  law  of  this  State 
and  shall  take  into  consideration  the  amount  at  risk  during  each  year, 
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which  shall  be  the  amount  payable  at  death  less  the  credit  to  the  mem- 
ber. Except  as  specifically  provided  in  its  articles  or  laws  or  contracts,  no 
charge  shall  be  carried  forward  from  the  first  valuation  hereunder 
against  any  member  for  any  past  share  of  losses  exceeding  the  contribu- 
tions and  credit.  If,  after  the  first  valuation,  any  member's  share  of  losses 
for  any  year  exceeds  his  credit,  including  the  contribution  for  the  year, 
the  contribution  shall  be  increased  to  cover  his  share  of  the  losses,  and  if 
the  credit  at  the  time  any  benefit  becomes  payable  during  the  lifetime  of 
the  member,  including  any  available  funds,  does  not  equal  such  benefit, 
the  contributions  to  be  made  by  him  or  on  his  behalf  shall  be  increased 
by  the  difference.  Any  such  excess  share  of  losses  chargeable  to  any  mem- 
ber may  be  paid  out  of  a  fund  or  contributions  especially  created  or  re- 
quired for  such  purpose.  Any  member  may  transfer  to  any  plan  adopted 
by  the  association  with  net  rates  on  which  tabular  reserves  are  main- 
tained and  on  such  transfer  shall  be  entitled  to  make  such  application  of 
his  credit  as  provided  in  the  laws  of  the  association.  Certificates  issued, 
rerated  or  readjusted  on  a  basis  providing  for  adequate  rates  with  ade- 
quate reserves  to  mature  such  certificates  upon  assumptions  for  mortal- 
ity and  interest  recognized  by  the  law  of  this  State  shall  be  valued  on 
such  basis,  herein  designated  the  "tabular  basis:"  provided,  that  if  on  the 
first  valuation  under  this  section  a  deficiency  in  reserve  shall  be  shown 
for  any  such  certificate,  the  same  shall  be  valued  on  the  accumulation 
basis.  Whenever  in  any  society  having  members  upon  the  tabular  basis 
and  upon  the  accumulation  basis  the  total  of  all  costs  of  insurance  pro- 
vided for  any  year  shall  be  insufficient  to  meet  the  actual  death  and  dis- 
ability losses  for  the  year,  the  deficiency  shall  be  met  for  the  year  from 
the  available  funds  after  setting  aside  all  credits  in  the  reserve;  or  from 
increased  contributions  or  by  an  increase  in  the  number  of  assessments 
applied  to  the  society  as  a  whole  or  to  classes  of  members  as  may  be 
specified  in  its  laws.  Saving  from  a  lower  amount  of  death  losses  may  be 
returned  in  like  manner  as  may  be  specified  in  its  laws.  If  the  laws  of 
the  association  so  provide,  the  assets  representing  the  reserves  of  any  sep- 
arate class  of  members  may  be  carried  separately  for  such  class  as  if  in  an 
independent  society,  and  the  required  reserve  accumulation  of  such  class 
so  set  apart  shall  not  thereafter  be  mingled  with  the  assets  of  other  classes 
of  the  association.  A  table  showing  the  rates  paid  by  and  the  credits  to 
individual  members  and  each  age  and  year  of  entry,  and  showing  opposite 
each  credit  the  tabular  rates  and  the  tabular  reserve  required,  or  at  the 
option  of  the  association  the  required  reserve  on  a  level  rate  equivalent 
to  that  be  paid  according  to  assumptions  for  mortality  and  interest  recog- 
nized by  the  laws  of  this  State  and  adopted  by  the  association,  and,  in 
either  case,  including  any  benefit  payable  at  a  specified  age  or  on  account 
of  old  age  disability  shall  be  filed  by  the  association  with  each  annual  re- 
port and  also  be  furnished  to  each  member  before  July  1  of  each  year.  In 
lieu  of  the  aforesaid  statement  there  may  be  furnished  to  each  member 
within  the  same  time  a  statement  giving  the  date  aforesaid  for 
such  member.  No  table  or  statement  need  be  made  or  furnished 
when  the  reserves  are  maintained  on  the  tabular  basis.  For  this 
purpose,    individual    bookkeeping    accounts    for    each    member    shall    not 
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be  required  and  all  calculations  may  be  made  by  actuarial  methods.  Noth- 
ing herein  contained  shall  prevent  the  maintenance  of  such  surplus  over  and 
above  the  credits  on  the  accumulation  basis  and  the  reserves  on  the  tab- 
ular basis  as  the  association  may  provide  by  or  pursuant  to  its  laws;  nor 
be  construed  as  giving  the  individual  member  any  right  or  claim  to  any 
such  reserve  or  credit  other  than  in  manner  as  expressed  in  the  contract 
and  its  laws;  nor  as  making  any  such  reserve  or  credits  a  liability  in  de- 
termining the  legal  solvency  of  the  association. 

1932  Code,  §  8060;  Civ.  C.  '22,  §  4173;  Civ.  C.  '12,  §  2764;  1910  (26)  554;  1919  (31) 
171. 

§  8061.  Examination  of  records  by  the  insurance  commissioner. — The  in- 
surance commissioner,  or  any  person  he  may  appoint,  shall  have  the  pow- 
er of  visitation  and  examination  into  the  affairs  of  any  domestic  associa- 
tion. He  may  employ  assistance  for  the  purpose  of  such  examination,  and 
he,  or  any  person  he  may  appoint,  shall  have  free  access  to  all  the  books, 
papers  and  documents  that  relate  to  the  business  of  the  association  and 
may  summon  and  qualify  as  witness  under  oath  and  examine  its  officers, 
agents  and  employees  or  other  persons  in  relation  to  the  affairs,  transac- 
tions and  condition  of  the  association.  The  expense  of  such  examination 
shall  be  paid  by  the  association  examined  upon  statement  furnished  by 
the  insurance  commissioner,  and  the  examination  shall  be  made  at  least 
once  in  three  years.  Whenever  after  examination  the  insurance  commis- 
sioner is  satisfied  that  any  domestic  association  has  failed  to  comply  with 
any  provisions  of  §§  8030  thru  8072,  or  is  exceeding  its  powers,  or  is 
not  carrying  out  its  contracts  in  good  faith,  or  is  transacting  business 
fraudulently,  or  whenever  any  domestic  association,  after  the  existence 
of  one  year  or  more,  shall  have  a  membership  of  less  than  400  (or  shall 
determine  to  discontinue  business) ,  the  insurance  commissioner  may  pre- 
sent the  facts  relating  thereto  to  the  attorney  general,  who  shall,  if  he 
deem  the  circumstances  warrant,  commence  an  action  in  quo  warranto 
in  a  court  of  competent  jurisdiction,  and  such  court  shall  thereupon  noti- 
fy the  officers  of  such  association  of  a  hearing,  and  if  it  shall  then  appear 
that  such  association  should  be  closed,  said  association  shall  be  enjoined 
from  carrying  on  any  further  business,  and  some  person  shall  be  ap- 
ointed  receiver  of  such  association,  and  shall  proceed  at  once  to  take  pos- 
session of  the  books,  papers,  moneys  and  other  assets  of  the  association, 
and  shall  forthwith,  under  the  direction  of  the  court,  proceed  to  close 
the  affairs  of  the  association  and  to  distribute  its  funds  to  those  entitled 
thereto.  No  such  proceedings  shall  be  commenced  by  the  attorney  general 
against  any  such  association  until  after  notice  has  been  duly  served  on 
the  chief  executive  officers  of  the  association  and  a  reasonable  opportun- 
ity given  to  it,  on  a  date  to  be  named  in  said  notice,  to  show  cause  why 
such  proceedings  shall  not  be  commenced. 

1932  Code,  §  8061;  Civ.  C.  '22,  §  4174;  Civ.  C.  '12,  §  2765;  1910  (26)  554;  1919  (31) 
171. 

§  8062.  Dissolution  of  domestic  association  only  upon  application  of  at- 
torney general. — No  application  for  injunction  against,  or  proceedings  for 
the  dissolution  of,  or  the  appointment  of  a  receiver  for  any  such  domes- 
tic association  or  branch  thereof  shall  be  entertained  by  any  court  in  this 
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State  unless  the  same  is  made  by  the  attorney  general. 
1932  Code,  §  8062;  Civ.  C.  '22,  §  4175;  1919  (31)  171. 

§  8063.  Associations  to  have  reply  to  findings  of  insurance  commissioner 
before  they  are  made  public. — Pending,  during  or  after  an  examination  or 
investigation  of  any  such  association,  either  domestic  or  foreign,  the  in- 
surance commissioner  shall  make  public  no  financial  statement,  report  or 
finding,  nor  shall  he  permit  to  become  public  any  financial  statement, 
report  or  finding  affecting  the  status,  standing  or  rights  of  any  such 
society,  until  a  copy  thereof  shall  have  been  served  upon  such  associa- 
tion, at  its  home  office,  nor  until  such  association  shall  have  been  af- 
forded a  reasonable  opportunity  to  answer  any  such  financial  statement, 
report  or  finding  and  to  make  such  showing  in  connection  therewith  as  it 
may  desire. 
1932  Code,  §  8063;  Civ.  C.  '22,  §  4176;  1919  (31)  171. 

§  8064.  Powers  of  insurance  commissioner  as  to  foreign  societies. — When 
the  insurance  commissioner,  on  investigation,  is  satisfied  that  any  for- 
eign society  transacting  business  under  §§  8030  thru  8072  has  exceeded 
its  powers  or  has  failed  to  comply  with  any  provisions  of  §§  8030  thru 
8072,  or  is  conducting  business  fraudulently  or  is  not  carrying  out  its  con- 
tracts in  good  faith,  he  shall  notify  the  association  of  his  findings,  and 
state  in  writing  the  grounds  of  his  dissatisfaction,  and  after  reasonable 
notice  require  said  society,  on  a  date  named,  to  show  cause  why  its  license 
should  not  be  revoked.  If  on  the  date  named  in  said  notice  such  objec- 
tions have  not  been  removed  to  the  satisfaction  of  the  said  insurance  com- 
missioner, or  the  association  does  not  present  good  and  sufficient  rea- 
sons why  its  authority  to  transact  business  in  this  State  should  not  at 
that  time  be  revoked,  he  may  revoke  the  authority  of  the  association  to 
continue  business  in  this  State.  All  decisions  and  findings  of  the  insur- 
ance commissioner  made  under  the  provisions  of  this  section  may  be  re- 
viewed by  proper  proceedings  in  any  court  of  competent  jurisdiction,  as 
provided  in  section  8055. 
1932  Code,  §  8064;  Civ.  C.  '22,  §  4177;  1919  (31)  171. 

§  8065.  §§  8030  thru  8072  not  to  apply  to  certain  associations.— Nothing 
contained  in  §§  8030  thru  8072  shall  be  construed  to  affect  or  apply  to  as- 
sociations which  limit  their  membership  to  any  one  hazardous  occupa- 
tion, nor  to  similar  societies  which  do  not  issue  insurance  certificates,  nor 
to  an  association  of  local  lodges  of  an  association  now  doing  business  in 
this  State  which  provides  death  benefits  not  exceeding  five  hundred  dol- 
lars to  any  one  person,  or  disability  benefits  not  exceeding  three  hundred 
dollars  in  any  one  year  to  any  one  person,  or  both,  nor  to  any  contracts 
or  reinsurance  business  on  such  plan  in  this  State,  nor  to  domestic  associa- 
tions which  limit  their  membership  to  the  employees  of  a  particular  city 
or  town,  designated  firm,  business  house  or  corporation,  nor  to  domestic 
lodges,  orders  or  associations  of  a  purely  religious,  charitable  and  benev- 
olent description  which  do  not  provide  for  a  death  benefit  of  more  than 
one  hundred  dollars,  or  for  disability  benefits  of  more  than  one  hundred 
and  fifty  dollars  to  any  one  person  in  any  one  year.  The  insurance  com- 
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missioner  may  require  from  any  association  such  information  as  will  en- 
able him  to  determine  whether  such  society  is  exempt  from  the  provi- 
sions of  §§  8030  thru  8072.  Any  fraternal  benefit  association  heretofore 
organized  and  incorporated  and  operating  within  the  definition  set  forth 
in  sections  8030  and  8031,  providing  for  benefits  in  case  of  death  or  dis- 
ability resulting  solely  from  accidents,  but  which  does  not  obligate  itself 
to  pay  death  or  sick  benefits,  may  be  licensed  under  the  provisions  of 
§§  8030  thru  8072,  and  shall  have  all  the  privileges  and  shall  be  subject 
to  all  the  provisions  and  regulations  of  §§  8030  thru  8072,  except  that  the 
provisions  of  §§  8030  thru  8072  requiring  medical  examinations,  valua- 
tions of  benefit  certificates,  and  that  the  certificate  shall  specify  the 
amount  of  benefits,  shall  not  apply  to  such  society. 

1932  Code,  §  8065;  Civ.  C.  '22,  §  4178;  Civ.  C.  '12,  §  2766;  1910  (26)  554;  1919  (31) 
171. 

§  8066.  Funds  of  licensed  associations  exempt  from  taxation. — Every 
fraternal  benefit  association  organized  or  licensed  under  §§  8030  thru 
8072  is  hereby  declared  to  be  a  charitable  and  benevolent  institution,  and 
all  of  its  funds  shall  be  exempt  from  all  and  every  state,  county,  district, 
municipal  and  school  tax,  other  than  taxes  on  real  estate  and  office  equip- 
ment. 
1932  Code,  §  8066;  Civ.  C.  '22,  §  4179;  1919  (31)  171. 

§  8067.  False  statements  punishable — penalty — soliciting  members  for  un- 
licensed association — penalty  for  violation  of  other  provisions  of  article. — 

Any  person,  officer,  member  or  examining  physician  of  any  association 
authorized  to  do  business  under  §§8030  thru  8072  who  shall  knowingly  or 
wilfully  make  any  false  or  fraudulent  statement  or  representation  in  or 
with  reference  to  any  application  for  membership,  or  for  the  purpose  of 
obtaining  money  from  or  benefit  in  any  association  transacting  business 
under  §§  8030  thru  8072,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  imprisonment  in  the  county 
jail  for  not  less  than  thirty  days  nor  more  than  one  year,  or  both,  in  the 
discretion  of  the  court,  and  any  person  who  shall  wilfully  make  a  false 
statement  of  any  material  fact  or  thing  in  a  sworn  statement  as  to  the 
death  or  disability  of  a  certificate  holder  in  any  such  association  for  the 
purpose  of  procuring  payment  of  a  benefit  named  in  the  certificate  of 
such  holder,  and  any  person  who  shall  wilfully  make  any  false  statement 
in  any  verified  report  or  declaration  under  oath  required  or  authorized  by 
§§  8030  thru  8072,  shall  be  guilty  of  perjury,  and  shall  be  proceeded 
against  and  punished  as  provided  by  the  statutes  of  this  State  in  rela- 
tion to  the  crime  of  perjury.  Any  person  who  shall  solicit  membership 
for,  or  in  any  manner  assist  in  procuring  membership  in,  any  fraternal 
benefit  association  not  licensed  to  do  business  in  this  State,  or  who  shall 
solicit  membership  for,  or  in  any  manner  assist  in  procuring  member- 
ship in,  any  such  association  not  authorized  as  herein  provided  to  do  busi- 
ness as  herein  defined  in  this  State,  shall  be  punished  by  a  fine  of  not  less 
than  fifty  nor  more  than  two  hundred  dollars.  Any  association,  or  any  of- 
ficer, agent  or  employee  thereof,  neglecting  or  refusing  to  comply  with, 
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or  violating  any  of  the  provisions  of  §§  8030  thru  8072,  the  penalty  for 
which  neglect,  refusal  or  violation  is  not  specified  in  this  section,  shall  be 
fined  not  exceeding  two  hundred  dollars  upon  conviction  thereof. 

1932  Code,  §§   1913,  1916,   1917,  1918,  8067;  Civ.  C.  '22,  §  4180;  Cr.  C.  '22,  §§  893, 
896,  897,  905;  Cr.  C.  '12,  §§  883,  884,  885;  1910  (26)  561;  1919  (31)  171. 

See  §  8030  for  reference  Art.  3,  Chap.      157. 

§  8068.  No  personal  liability  of  officers  or  members. — Officers  and  mem- 
bers of  the  supreme,  grand  or  any  subordinate  body  of  any  such  incor- 
porated association  shall  not  be  individually  liable  for  the  payment  of  any 
disability  or  death  benefit  provided  for  in  the  laws  and  agreements  of 
such  association;  but  the  same  shall  be  payable  only  out  of  the  funds  of 
such  association  and  in  the  manner  provided  by  its  laws. 
1932  Code,  §  8068;  Civ.  C.  '22,  §  4181;  1919  (31)  171. 

§  8069.  License  prima  facie  evidence. — The  insurance  commissioner,  as 
of  April  1  of  each  year,  shall  license  such  associations  as  comply  with  the 
provisions  of  §§  8030  thru  8072.  A  duly  certified  copy  of  such  license  shall 
be  prima  facie  evidence  in  any  court  or  proceedings  in  this  State  that  the 
license  is  a  fraternal  benefit  association  within  the  meaning  of  §§  8030 
thru  8072. 
1932  Code,  §  8069;  Civ.  C.  '22,  §  4182;  Civ.  C.  '12,  §  2767;  1910  (26)  781. 

§  8070.  General  insurance  laws. — Fraternal  benefit  associations  as  defined 
in  §§  8030  thru  8072,  shall  be  governed  by  the  provisions  hereof,  and  the 
general  insurance  laws  of  this  State  in  force  or  hereafter  enacted  shall 
not  apply  to  such  associations  unless  provision  therefor  has  been  made  or 
shall  be  made. 
1932  Code,  §  8070;  Civ.  C.  '22,  §  4183;  Civ.  C.  '12,  §  2768;  1910  (26)  554. 

§  8071.  Organization  of  subordinate  branches. — Before  any  person  shall 
be  authorized  to  organize  a  subordinate  branch  or  solicit  membership  or 
insurance  for  any  such  association,  the  insurance  commissioner  shall  be 
notified  of  the  appointment  of  such  person  by  the  president  or  correspond- 
ing officer  of  such  association.  If  proof  satisfactorily  to  the  insurance  com- 
missioner that  any  representative  of  any  such  association  in  this  State  is 
an  unfit  person,  or  has  been  guilty  of  defrauding  any  person  or  persons 
by  reason  of  being  the  representative  of  such  association,  he  shall  notify 
the  president  or  corresponding  officer  of  such  association  who  shall  re- 
voke the  authority  of  such  person  to  represent  such  association:  provided, 
that  nothing  in  §§  8030  thru  8072  shall  be  construed  to  prevent  a  member 
from  soliciting  applications  for  membership  in  his  own  lodge  unless  he 
shall  do  so  for  the  purpose  of  gaining  a  livelihood. 
1932  Code,  §  8071;  Civ.  C.  '22,  §  4184;  Civ.  C.  '12,  §  2769;  1910  (26)  554. 
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§  8072.  Who  are  agents  of  fraternal,  etc.,  associations. — When  any  frater- 
nal insurance  or  beneficiary  society,  order  or  association  of  this  or  any 
other  State,  province,  or  territory,  now  or  hereafter  operating  within 
this  State,  and  having  lodges,  councils,  chapters,  branches  or  subordinate 
or  branch  officers  duly  established  and  organized  in  this  State,  and  when 
under  the  laws,  rules  or  regulations  of  such  said  society,  order  or  associa- 
tion, members  of  the  same  are  required  to  pay  or  customarily  and  with 
the  knowledge  and  consent  of  such  said  society,  order  or  association,  do 
pay  premiums,  dues,  assessments,  fines,  or  other  payments  to  any  other 
member  or  person  for  the  purpose  of  transmitting  or  delivering  the  same 
to  the  general  office,  or  to  any  division,  subordinate  or  branch  office  of 
such  said  society,  order  or  association,  then  such  said  member  or  person 
by  whatever  name  or  title  known  and  called,  so  collecting  such  premiums, 
dues,  assessments,  fines  and  other  payments,  shall  be  deemed  and  con- 
sidered the  agents  of  such  said  fraternal  insurance,  or  beneficiary  society, 
order  or  association. 
1932  Code,  §  8072;  Civ.  C.  '22,  §  4185;  Civ.  C.  '12,  §  2770;  1910  (26)  781. 

See  notes  to  section  8047.  to    discharge    his    duty    relative    to    the 

Deceased  had  paid  his  dues  to  the  fi-  transmission  of  the  dues  to  it  and  the 

nancial  secretary,  as  appellant's  national  appellant  is  liable.  Hancock  v.  National 

laws  provided,  but  the  said  secretary  of  Council  Junior  Order  U.  A.  M.,  180  S.  C. 

the  local  council  defaulted  in  his  duty  to  518;  186  S.  E.  538. 

transmit    these    dues    to    the    National  Applied  in  Fuller  v.  Sovereign  Camp, 

Council;    therefore,    the    suspension    of  136  S.  C.  238,  134  S.  E.  238,  47  A.  L.  R. 

Council  and  its  membership,  was  due  to  1136;  Crumley  v.  Sovereign  Camp,  102  S. 

default  and  failure  of  appellant's  agent  C.  386,  86  S.  E.  954,  Ann.  Cas.  16D,  594. 

§  8072-1.  Fraternal  benefit  societies  reinsure  their  insurance. — Any  fra- 
ternal benefit  society,  company  or  order,  or  subordinate  body  thereof  is 
hereby  authorized  to  reinsure  its  business  in  a  recognized  company  and/ 
or  reinsurance  company  duly  authorized  to  carry  on  its  business  in  the 
State  of  South  Carolina,  if  the  same  be  first  approved  by  the  supreme 
governing  body  of  such  fraternal  society,  company  or  order,  and  further 
that  such  reinsurance  or  merger  is  approved  by  the  insurance  commis- 
sioner for  the  State  of  South  Carolina  as  tending  to  the  greater  safety  of 
the  policyholders  of  any  such  named  fraternal  benefit  society  or  company, 
or  order. 
1936  (39)  1353. 


ARTICLE  4 
Mutual  Protective  Associations 

8073.  Formation  of  associations.  joint  stock  companies. 

8074.  Petition  for  license.  8087-  1.  Mutual    protective    associations, 

8075.  Assignment  of  policies.  doing  business  in  more  than  two 

8076.  Approval  and  filing  of  petition.  adjoining  counties -and  engaged 

8077.  Organization  of  association.  in  writing  life  insurance  policies 

8078.  Rights  of  members.  for  more  than  $100.00. 

8079.  Constitution  and  by-laws.  8087-  2.  Reserve  fund. 

8080  thru   8082.  Reinsurance  companies.  8087-  3.  New     associations  —  subscribers 

8083  and  8087.  Previous  charters  not  re-  necessary. 

pealed.  8087-  4.  Officials  file  bonds. 

8084.  Reserve  fund.  8087-  5.  Certificates — maximum    amount. 

8085.  Lien  for  insurance.  8087-11.  Requirements  form  mutual  pro- 

8086.  Conversion     of     associations     into  tective   association,   etc. 
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8087-12.  Furnish  insurance  commissioner  policy. 

reports   and   valuations.  8087-15.  Memberships  maintain — exemp- 

8087-13.  Premiums  varying  with  ages  of  tions. 

members  or  insureds — policies —  8087-21.  Officials    of    mutual    protective 
reserve — deposits.  association  file  bonds. 

8087-14.  By-laws     part     of    contract    or 

§  8073.  Ten  persons  or  more  form — purposes. — Any  number  of  persons  of 
lawful  age,  citizens  of  this  State,  not  less  than  ten  (10)  in  number,  may  as- 
sociate themselves  together  as  a  mutual  protective  association  for  the  in- 
demnifying of  each  other  for  loss  on  the  assessment  plan,  and  not  for 
profit,  for  any  one  or  more  of  the  following  purposes:  (1)  to  insure  the  prop- 
erty of  its  members  against  loss  or  damage  by  fire,  lightning  or  tempests 
on  land  or  hazards  incidental  thereto  or  proceeding  therefrom;  (2)  to  in- 
sure the  crops  of  its  members  against  damage  by  hail  or  tempests  on  land; 
(3)  to  insure  the  live  stock  of  its  members  against  loss  or  damage  by  ac- 
cident or  disease. 

1932  Code,  §  8073;  Civ.  C.  '22,  §  4186;  Civ.  C.  '12,  §  2771;  1910  (26)  548;  1917   (30) 
55;  1935  (39)  207;  1937  (40)  191. 

Property   of   members   insured  only. —  son    v.    Piedmont    Mutual    Ins.    Co.,    77 

Such  associations  can  only  insure  prop-  S.  C.  486,  58  S.  E.  341;  Batson  v.  South 

erty  of  members.  Jacobs  v.  Mutual  Ins.  Carolina  Mut.  Ins.  Co.,  78  S.  C.  309,  58 

Co.,  52  S.  C.   110,  29  S.  E.  533,   104  Am.  S.  E.  936. 

St.  Rep.  991,  66  L.  R.  A.  662;  Pearson  v.  Liability  for  pro  rata  share  for  loss. — 

Mutual  Ins.  Co.,  61  S.  C.  321,  39  S.  E.  512.  As  to  liability  of  member  for  pro  rata 

Action  for  refusal  to  make  assessments,  share   of   loss,    and   assessment,   see   Mc- 

— As  to  action  against  Mutual  Insurance  Tindall  v.  Piedmont  Mut.  Ins.  Co.,  81  S. 

Company  for  breach  of  contract  in  re-  C.  240,  62  S.  E.  213. 
fusing  to  make  assessments,  see  Thomp- 

§  8074.  Form  of  petition  for  license. — Ten  or  more  persons  wishing  to 
form  themselves  into  a  company  for  any  one  of  the  purposes  stated  in  sec- 
tion 8073  shall  file  with  the  secretary  of  state  a  written  declaration  and 
petition,  signed  by  themselves  and  setting  forth:  (1)  the  names  and  resi- 
dences of  the  declarants;  (2)  the  name  of  the  proposed  company,  which 
shall  be  different  from  the  name  of  any  association  previously  chartered, 
and  the  name  shall  indicate  the  purpose  for  which  the  association  is 
formed;  (3)  the  principal  place  of  business  of  the  propose  company,  and  the 
purpose  for  which  it  is  to  be  organized,  which  purpose  shall  be  to  enable 
its  members,  and  all  who  may  hereafter  become  members,  to  indemnify 
each  other  against  the  loss  specified,  and  to  enforce  any  contract  which  may 
be  by  them  entered  into,  whereby  they  agree  to  be  assessed  equitably  for 
the  payment  of  losses  of  its  members  and  the  expenses  of  the  company: 
provided,  that  in  case  the  by-laws  or  policy  of  insurance  of  the  mutual 
company  provides  for  the  suspension  of  the  policy  for  any  cause  and  per- 
mits a  policyholder  to  renew  his  insurance  by  paying  such  assessments  as 
may  have  accrued  during  the  suspension  of  his  policy  for  nonpayment  of 
previous  assessments  or  other  causes,  that  unless  the  member  shall  notify 
the  company  in  writing  and  return  his  policy  for  cancellation,  he  shall  be 
subject  to  such  assessments  during  the  period  of  suspensfon:  provided, 
however,  that  a  company  organized  and  doing  business  in  one  county, 
may  cede  to  or  reinsure  a  part  of  its  insurance  on  risk  or  risks  to  any  other 
company  organized  and  doing  business  in  any  other  county  insuring  the 
same  class  of  risks.  For  the  purpose  of  instituting  an  action  against  any  such 
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company  processes  may  be  served  upon  the  insurance  commissioner,  who 
shall  forthwith  send  the  same  to  the  defendant  company:  provided,  that  no 
association  shall  accept  any  application  for  membership  for  life  or  health 
insurance  until  such  applicant  has  been  examined  and  approved  by  a  re- 
putable, regularly  licensed  physician,  practicing  in  said  county.  Each  coun- 
ty branch  of  a  company  shall  have  an  interest  in  the  accumulated  funds 
of  the  company  in  proportion  to  its  contributions  thereto,  and  an  account 
of  the  same  shall  be  made  when  necessary.  An  annual  license  fee  of  ten 
($10.00)  dollars  for  the  home  county,  and  one  ($1.00)  dollar  for  each  addi- 
tional county  shall  be  paid  to  the  insurance  commissioner  as  an  insurance 
department  license  fee. 

1932  Code,  §  8074;  Civ.  C.  '22,  §  4187;  Civ.  C.  '12,  §  2772;  1910  (26)  548;   1913  (28) 
54;  1917  (30)  55;  1918  (30)  784;  1920  (31)  848. 

Jurisdiction  of  county  court. — It  is  not  in    which    there    is    agent    authorized    to 

essential  that  agent  of  Mutual  Insurance  solicit    applications    for    insurance    and 

Company  organized  under  §  1912,  et  seq.  membership,   to   collect   premiums,    give 

Code    1902,    have    in    county    established  receipts    and    collect     information.     Mc- 

office  maintained  at  expense  of  corpora-  Grath    v.    Piedmont    Mut.    Ins.    Co.,    74 

tion,  but  court  of  county  has  jurisdiction  S.  C.  69,  54  S.  E.  218. 

§  8075.  Assignment  of  policies. — When  any  policy  of  insurance  is  issued 
by  any  mutual  insurance  company  or  association  organized  under  the  laws 
of  this  State  and  such  policy  is  assigned  as  collateral  security  for  the 
payment  of  a  debt,  such  company  or  association,  by  its  president  and 
secretary  or  other  managing  officers,  may  insert  in  such  policy  so  assigned, 
or  attach  thereto  as  a  rider  thereon,  a  provision  or  provisions  to  be  ap- 
proved by  the  insurance  commissioner,  whereby  any  or  all  conditions  of 
the  policy  which  work  a  suspension  or  forfeiture,  and  especially  the  pro- 
vision of  the  statute  which  limits  such  corporation  to  insure  only  property 
of  its  members,  may  be  waived  in  such  case  for  the  benefit  of  the  assignee. 
In  case  any  such  company  or  association  shall  consent  to  such  assignment 
of  any  policy  or  policies,  or  the  proceeds  thereof,  it  may  nevertheless  at 
any  time  thereafter,  by  its  president  and  secretary,  or  such  other  officer 
as  may  be  authorized  by  the  board  of  directors,  cancel  such  policy,  upon 
giving  the  assignee  not  less  than  ten  (10)  days'  notice  in  writing:  provid- 
ed, however,  a  longer  period  may  be  agreed  upon  by  the  company  or  asso- 
ciation and  such  assignee.  And  the  president  and  secretary  of  such  com- 
pany or  association,  with  the  approval  of  the  insurance  commissioner,  may 
agree  with  the  assignee  upon  an  assessment  or  premium  to  be  paid  to  the 
insurer  in  case  the  insured  shall  not  pay  the  same,  which  shall  not  be  less 
than  such  a  rate  or  sum  of  money  as  may  be  produced  by  the  average  as- 
sessments or  premiums  made  or  charged  by  the  company  or  association  dur- 
ing a  period  of  five  years  next  preceding  the  year  of  such  agreement  and  as- 
signment. When  an  assignment  is  made  as  herein  provided  the  policy  or 
policies  so  assigned,  subject  to  the  conditions  herein,  shall  remain  in  full 
force  and  effect  for  the  benefit  of  the  assignee,  notwithstanding  the  title  or 
ownership  of  the  assured  to  the  property  insured,  or  to  any  interest  therein, 
shall  be  in  any  manner  changed,  transferred  or  encumbered. 
1932  Code,  §  8075;  Civ.  C.  '22,  §  4188;  1920  (31)  848. 

§  8076.     Approval   and   filing   of   petition. — The   declaration   and   petition 
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shall  be  approved  by  the  insurance  commissioner,  and  upon  the  production 
of  such  approval,  and  of  the  receipt  for  ten  dollars,  certificate  fee,  from 
the  state  treasurer,  and  the  payment  of  the  usual  costs  for  recording,  the 
declaration  and  petition  shall  be  filed  in  the  office  of  the  secretary  of  state. 
A  copy  of  the  declaration  and  petition,  duly  certified  by  the  secretary  of 
state,  shall  be  evidence  of  the  existence  and  incorporation  of  the  association 
for  the  purposes  named  therein. 

1932  Code,  §  8076;  Civ.  C.  '22,  §  4189;  Civ.  C.  '12,  §  2773;  1910  (26)  548. 

§  8077.  Organization  of  association. — When  such  declaration  and  petition 
are  so  filed,  and  a  copy  thereof  so  certified,  forwarded  to  the  association  the 
persons  named  therein  shall  elect  their  directors  and  a  president,  secretary 
and  treasurer,  and  such  other  officers  as  may  be  necessary  for  the  complete 
performance  of  all  the  business  and  objects  of  the  association  herein  pro- 
vided, to  serve  for  one  year  and  until  their  successors  are  elected  and 
have  qualified.  Before  such  association  shall  be  licensed  to  do  business  and 
before  any  policy  shall  be  issued  by  it,  the  president  and  secretary  shall 
certify,  under  oath,  that  not  less  than  twenty-five  adult  residents  shall 
have  subscribed  for  not  less  than  twenty-five  thousand  dollars  insurance 
and  agreed  to  take  policies  of  insurance  within  thirty  days  after  issuance 
of  license.  Such  list  of  subscribers  shall  be  filed  with  the  insurance  com- 
missioner, and  the  president  and  secretary  of  the  association  shall  certify 
that  each  subscription  is  genuine. 
1932  Code,  §  8077;  Civ.  C.  '22,  §  4190;  Civ.  C.  '12,  §  2774;  1910  (26)  548. 

§  8078.  Rights  of  members. — Each  policyholder  of  any  such  association 
shall  be  a  member  thereof  and  entitled  to  vote  at  all  meetings  and  elections, 
and  the  proper  officer  of  the  association  shall  notify  each  member  of  every 
meeting  and  election  to  be  held,  by  mailing  a  notice  thereof,  addressed  to 
him  at  his  last  known  residence,  at  least  thirty  days  prior  thereto,  or  by 
publishing  a  notice  of  the  meeting  once  a  week,  for  four  weeks,  in  a  news- 
paper in  each  county  in  which  such  association  does  business.  Any  member 
of  said  association  may  execute  a  proxy  to  any  other  member,  authorizing 
such  other  to  vote  and  act  as  his  proxy  at  any  meeting  of  the  association; 
but  no  person  shall  vote  or  act  as  proxy  for  more  than  twenty  members, 
or  shall  act  or  vote  under  the  direction  of  one  who  holds  or  controls  the 
proxies  of  more  than  twenty  members.  All  proxies  shall  be  filed  with 
the  association  at  least  one  day  prior  to  the  day  of  election,  and  shall  expire 
within  six  months  from  their  date. 
1932  Code,  §  8078:  Civ.  C.  '22,  §  4191;  Civ.  C.  '12,  §  2775;- 1910  (26)  548. 

§  8079.  Constitution — by-laws — directors — meetings — general  regulations 
of  associations. — Each  such  company  shall  have  such  officers  as  its  constitu- 
tion or  by-laws  may  provide,  and  shall  have  at  least  nine  directors.  There 
shall  be  at  least  one  annual,  general  meeting  of  the  policyholders.  The  di- 
rectors shall  meet  at  such  times  as  shall  be  required,  at  least  once  a  year. 
The  directors  shall  be  elected  at  the  annual  meeting  of  the  policyholders. 
The  other  officers  shall  be  elected  for  not  longer  terms  than  two  years,  at 
such  times  and  in  such  manner  as  the  by-laws  may  direct.  The  compensa- 
tion of  each  officer  may  be  either  definite  and  certain  or  may  be  con- 
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tingent  upon  losses,  but  shall  be  fixed  before  the  duties  of  office  are  en- 
tered upon  or  the  service  performed.  In  each  case  in  which  a  policy  of  in- 
surance is  written,  it  shall  be  approved  in  writing  by  at  least  one  officer, 
whose  compensation  shall  not  be  contingent  upon  such  approval,  but  the 
absence  of  such  written  approval  shall  not  invalidate  any  policy.  An  ac- 
curate account  of  all  receipts  and  disbursements,  together  with  the  exact 
amount  paid  to  each  officer,  shall  be  made  by  the  treasurer  to  the  annual 
meeting  of  policyholders,  and  shall  be  certified  to  the  insurance  commis- 
sioner. No  officer  of  a  mutual  company  shall  give,  either  officially  or  pri- 
vately, a  guarantee  or  estimate  to  a  policyholder  against  an  assessment  to 
which  he  may  be  liable.  If  the  officers  of  any  such  company  neglect  or 
omit  to  levy  and  collect  with  all  practicable  diligence  any  assessment  the 
insurance  commissioner,  upon  his  ascertainment  of  such  neglect  or  omis- 
sion, may  apply  to  any  court  of  competent  jurisdiction  for  a  mandamus  to 
compel  the  performance  of  such  neglect  or  omission.  It  shall  be  the  duty 
of  the  attorney  general  or  any  of  the  several  solicitors,  upon  application 
of  the  insurance  commissioner,  to  institute  such  proceedings  in  the  name  of 
the  State.  But  any  such  company  may  defer  such  assessment  for  not  long- 
er than  one  year,  provided,  it  pays  its  losses  within  sixty  days,  after  due 
notice  and  satisfactory  proof  of  loss,  by  borrowing  money  on  its  own  note, 
or  by  other  means,  in  accordance  with  its  constitution  or  by-laws.  Any  pub- 
lic or  private  corporation,  board  or  association,  executor,  administrator  or 
guardian,  or  any  person  holding  property  in  trust  in  this  State  or  elsewhere, 
may  insure  the  same  in  such  companies,  assume  the  liabilities,  and  be  en- 
titled to  the  rights  of  a  member,  may  make  application  for,  enter  into 
agreements  for,  and  hold  policies  in  any  mutual  insurance  company.  Any 
officer,  stockholder,  trustee  or  legal  representative  of  any  such  corporation, 
board,  association  or  estate  may  be  recognized  as  acting  for  or  on  its  behalf 
for  the  purpose  of  such  membership,  but  shall-  not  be  personally  liable 
upon  such  contract  of  insurance  by  reason  of  acting  in  such  representative 
capacity.  Any  number  of  mutual  insurance  companies,  not  less  than  three 
in  number,  may  form  a  mutual  reinsurance  company,  for  mutual  reinsur- 
ance of  their  risks.  Any  mutual  insurance  company  may  effect  reinsur- 
ance in  some  other  fire  insurance  company  of  this  State,  or  of  any  other 
State  licensed  in  this  State,  doing  business  in  this  State  and  in  like  man- 
ner to  reinsure  similar  risks  of  any  other  such  company.  Any  mutual  insur- 
ance company  may  by  resolution  of  its  board  of  directors  authorize  the 
company  to  become  a  member  of  a  reinsurance  company  already  orga- 
nized or  to  be  organized  under  the  laws  of  this  State.  A  representative  of 
such  mutual  insurance  company  shall  thereupon  be  authorized  by  the 
board  of  directors  to  represent  such  company  in  forming  and  organizing 
such  reinsurance  company  or  to  take  such  action  as  may  be  necessary  to 
become  a  part  of  a  reinsurance  company  already  organized.  Such  mutual 
reinsurance  companies  may  be  organized  in  the  following  manner:  the  rep- 
resentative selected  by  each  mutual  insurance  company  shall  file  a  declara- 
tion with  the  secretary  of  state  setting  forth  the  names  of  the  member  com- 
panies, the  counties  in  which  they  do  business,  the  postoffice  address  there- 
of, the  resolution  or  resolutions  of  each  of  said  companies  authorizing  it  to 
become  a  member  of  such  mutual  reinsurance  company,  the  name  of  the 
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person  selected  to  represent  each  mutual  company,  the  name  of  the  pro- 
posed reinsurance  company,  the  purpose  for  which  the  reinsurance  com- 
pany is  to  be  organized,  which  purpose  shall  be  to  enable  the  member 
companies  or  such  other  like  companies  as  may  thereafter  become  members 
thereof  to  reinsure  their  risks,  to  permit  and  require  the  reinsurance  com- 
pany to  levy  pro  rata  assessments  upon  all  member  companies  and  their 
individual  members  to  pay  losses  and  expenses  thereof. 

1932  Code,  §  8079:  Civ.  C.  '22,  §  4192;  Civ.  C.  '12,  §  2776;  1910  (26)  548;  1917  (30) 
55;  1918  (30)  784. 

As    to   by-laws    and    right   under,    see  petent  jurisdiction,  through  the  Attorney 

Joye  v.  South  Carolina  Mut.  Ins.  Co.,  54  General,  for  a  mandamus  to  compel  the 

S.  C.  371,  32  S.  E.  446;  Dickert  v.  Farm-  performance    of    such    neglect    or    omis- 

ers'  Mut.  Assur.  Ass'n,  52  S.  C.  412,  29  sion,  this  remedy  is  not  exclusive.  Bat- 

S.  E.  786.  son  &  Walsh  v.  Ins.  Co.,  78  S.  C,  309,  58 

Assessments. — Although     this     section  S.  E.,  936.  Prosser  et  al.  v.  Carolina  Mut- 

provides  that  if  the  officers  of  any  mu-  Ben.  Corporation,  179  S.  C,  138;  183  S.  E., 

tual    protective    association    neglect    or  710. 

omit  to  levy  and  collect  with  diligence         Applied  in  Wetmore  v.  McElroy,  96  S. 

any   assessment,   the   insurance   commis-  C.  182,  80  S.  E.  266,  Ann.  Cas.  16B,  79. 
sioner  may  apply  to  any  court  of  com- 

§  8080.     Charter   of    reinsurance   companies. — Such    reinsurance    company 
shall  be  chartered  in  accordance  with  the  provisions  of  section  8076  apply- 
ing to  mutual  protective  associations. 
1932  Code,  §  8080;  Civ.  C.  '22,  §  4193;  1917  (30)  55. 

§  8081.     Board  of  directors  of  reinsurance  companies — duties  and  powers. 

— The  representatives  selected  under  the  provisions  hereof  shall  constitute 
the  board  of  directors  of  such  reinsurance  company  and  shall  hold  their 
office  for  a  period  of  two  years  and  until  their  successors  are  elected  by 
the  board  or  boards  of  directors  of  the  member  companies,  and  in  case  of 
vacancy  in  said  board  by  death,  resignation  or  otherwise,  a  successor  may 
be  chosen  in  the  manner  hereinabove  provided.  Said  board  shall  elect  a 
president,  secretary  and  treasurer  and  such  other  officers  as  may  be  neces- 
sary, and  may  authorize  the  employment  of  such  other  persons  as  may  be 
desirable  and  necessary  for  the  complete  performance  of  all  of  the  business 
and  objects  of  the  company  herein  provided,  to  fix  the  salaries  and  com- 
pensation of  officers  and  employees,  to  adopt  by-laws  and  such  rules  and 
regulations  as  may  be  desirable  and  not  inconsistent  with  law,  to  possess 
such  powers  and  privileges  and  be  subject  to  such  duties,  so  far  as  they  are 
consistent  herewith  and  practicable,  as  are  conferred  upon  or  imposed  upon 
member  companies  by  the  provisions  of  §§  8073  thru  8087.  And  all  property 
insured  by  a  member  company  shall  be  subject  to  the  lawful  obligations  of 
said  reinsurance  company  to  the  extent  and  in  the  manner  and  mode  as 
is  provided  for  in  favor  of  member  companies  in  section  8085.  Such  rein- 
surance company  shall  pay  an  annual  insurance  department  license  fee  of 
five  ($5.00)  dollars. 
1932  Code,  §  8081;  Civ.  C.  '22,  §  4194;  1917  (30)  55. 

§  8082.  Assessments  for  reinsurance. — Member  companies  shall  be  noti- 
fied of  the  gross  amount  of  each  assessment  levied  against  it  by  a  reinsur- 
ance company  and  said  member  company  shall  assess  and  collect  the  same 
in  the  same  manner  as  its  other  assessments  are  levied  and  collected  and 
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transmit  the  proceeds  thereof  to  the  reinsurance  company  of  which  it  is  a 
member. 

1932  Code,  §  8082;  Civ.  C.  '22,  §  4195;  1917  (30)  55. 

§  8083.  Continuation  of  existing  charters.— §§  8073  thru  8087  shall  not  re- 
peal the  charter  of  any  mutual  insurance  company  now  organized  and  do- 
ing business  in  this  State.  All  such  charters  heretofore  granted  or  that  may 
hereafter  be  granted  under  the  laws  of  this  State  shall  be  perpetual  and 
subject  only  to  alteration,  amendment  or  repeal  by  the  General  Assembly, 
and  such  companies  shall  not  be  limited  in  the  number  of  policies  or  the 
aggregate  amount  of  insurance  that  may  be  written. 
1932  Code,  §  8083;  Civ.  C.  '22,  §  4196;  1917  (30)  55. 

§  8084.  Reserve  fund. — Such  an  association  may  accumulate  in  its  treas- 
ury a  reserve  fund,  in  such  an  amount  and  by  such  means  as  its  constitu- 
tion and  by-laws  permit.  Such  funds  shall  be  invested  in  such  manner  as 
its  directors  may  direct,  in  accordance  with  the  laws  governing  investments 
by  insurance  companies  in  this  State.  Such  association  may  make  and  en- 
force such  constitution  and  by-laws  as  may  be  necessary  for  the  proper 
conduct  of  its  business,  and  which  are  not  in  conflict  with  the  laws  of  this 
State.  But  only  such  portions  of  the  constitution  and  by-laws  shall  be  a 
part  of  a  policy  contract  as  shall  be  printed  in  the  policy  certificate,  or  as 
shall  be  mailed  to  the  policyholder  at  his  last  known  postoffice  address. 
1932  Code,  §  8084;  Civ.  C.  '22,  §  4197:  Civ.  C.  '12,  §  2777;   1910   (26)  548. 

Under  this  section  a  by-law  not  printed      binding  on  him.  Roach  v.  Farmers'  Mut. 
in  the  policy  nor  mailed  to  insured  is  not      Ins.  Ass'n,  102  S.  C.  478,  86  S.  E.  950. 

§  8085.  Lien  for  insurance. — The  right,  title  and  interest  of  any  insured 
member  of  a  mutual  association  in  the  property  insured  and  the  lands 
upon  which  it  is  situate,  shall  be  pledged  to  the  association  for  the  payment 
of  the  premium  note,  assessment  or  contingent  liability,  and  the  association 
shall  have  a  lien  thereon,  subject  in  priority  to  any  existing  liens,  to  the 
amount  of  such  note,  assessment  or  contingent  liability,  but  the  lien  of  the 
association  shall  not  take  effect,  except  as  between  the  insured  member  and 
the  association,  until  the  association  files  with  the  register  of  mesne  con- 
veyances or  clerk  of  court  of  the  county  in  which  the  property  insured  is 
situate  a  certificate  stating  the  date,  number  and  amount  of  premium  note, 
assessment  or  contingent  liability,  and  such  description  of  the  property 
insured  as  will  enable  any  person  readily  to  identify  the  same.  The  clerk 
of  court  or  register  of  mesne  conveyances  shall  record  and  index  the  cer- 
tificate in  a  mortgage  book  kept  for  such  purpose,  for  which  he  shall  re- 
ceive the  sum  of  15c;  and  all  liens  heretofore  acquired  by  any  such  asso- 
ciation shall,  unless  heretofore  or  hereafter  waived,  continue  in  force  under 
§§  8073  thru  8087.  The  acceptance  by  a  mortgagee  of  a  policy,  issued  by  a 
mutual  association,  having  attached  thereto  a  mortgagee  clause  or  loss 
payable  clause  in  favor  of  the  mortgagee  or  an  assignment  thereof  to  the 
mortgagee,  shall  not  be  deemed  a  waiver  by  the  mortgagee  of  the  priority 
of  his  lien  nor  shall  it  impose  upon  such  mortgagee  any  obligation  with  re- 
spect to  such  insurance:  provided,  however,  that  the  lien  herein  provided 
shall  cease  and  determine  at  the  end  of  two  years  from  the  expiration  date 
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of  the  policy  unless  the  certificate  herein  prescribed  is  filed  within  said 

time. 

1932  Code.  §  8085;  Civ.  C.  '22.  §  4198;  Civ.  C.  '12.  §  2778;  1910  (26)  548;  1938  (40) 
1654. 

Note:    This    section    was    amended    to  statutory   lien   against   realty   for  assess- 

read  as  above  after  the  holding  in  the  ment  was  not  effective  against  mortga- 

case  below.  gee,  in  absence  of  showing  that  mortga- 

A  mortgagee  who,  through  foreclosure  gee   was    a    third    party    without    notice, 

proceedings,  became  owner  of  realty  in-  Geiger  v.  Ashley,  185  S.  C.  71;  193  S.  E. 

sured  against  fire  and  storm  under  pol-  192. 

icy  issued  by  mutual  insurance  associa-  See  generally,  Parris  v.  Carolina  Mut. 

tion,   could  not   claim   that   association's  Fire  Ins.  Co.,  91  S.  C.  344,  74  S.  E.  1010. 

§  8086.  Associations  may  become  joint  stock  companies. — Any  mutual  pro- 
tective association,  after  having  given  notice  once  a  week  for  six  weeks  of 
its  intention  to  do  so,  and  of  the  meeting  hereinafter  provided  for,  in  a 
newspaper  published  in  each  county  in  which  such  association  does  busi- 
ness, may,  with  the  consent  in  writing  of  two-thirds  of  the  members  of  such 
association,  and  the  consent  of  three-fourths  of  its  directors,  become  a  joint 
stock  corporation,  subject  to  the  existing  laws  of  this  State  applicable  to 
such  corporations.  The  policyholders  of  said  association  shall  have  the 
first  right  to  subscribe  to  said  stock,  subject  to  such  equitable  regulations 
as  the  directors  may  prescribe;  but  all  such  subscriptions  must  be  made  in 
cash  and  at  not  less  than  par.  The  assets,  if  any,  and  the  liabilities  of  the 
mutual  association,  shall  thereupon  be  and  become  the  assets  of  the  stock 
company,  except  so  far  as  herein  otherwise  provided.  But  it  is  hereby 
made  the  duty  of  the  insurance  commissioner  to  ascertain  the  interest  in 
said  assets  of  all  the  members  of  the  mutual  association  who  have  not  given 
their  consent  as  aforesaid  to  the  change  of  said  association  into  a  stock 
company.  The  interest  so  ascertained  shall  be  paid  over  to  such  non-as- 
senting members,  and  upon  payment  or  tender  to  them  of  said  interest  so 
ascertained  their  membership  shall  cease  and  be  determined.  The  balance 
of  such  assets,  less  the  provision  made  above  for  the  protection  of  outstand- 
ing policyholders,  shall  be  deposited  with  the  insurance  commissioner  as  a 
guarantee  fund  for  the  payment  of  the  policies  of  insurance  issued  by  said 
association.  The  mutual  policies,  and  the  rights  and  liabilities  attached 
thereto,  and  all  the  powers  and  obligations  of  the  association,  shall  remain 
in  force,  except  that  such  policies  shall  be  thereafter  considered  as  policies 
for  the  largest  amount  which,  according  to  their  terms,  might  be  payable 
thereunder  in  case  the  assessment  provided  for  should  yield  a  sufficient 
amount  to  pay  the  same.  If  any  certain  number  of  assessments  be  specified 
upon  said  policies  as  payable  by  the  holders  thereof,  the  association  shall 
not  be  entitled  to  levy  any  further  assessments,  even  although  such  rights 
have  been  expressly  reserved  in  the  policy:  provided,  however,  that  before 
any  such  association  shall  be  entitled  to  do  business  as  a  stock  company,  as 
aforesaid,  the  insurance  commissioner  shall,  upon  request,  value  the  as- 
sets of  the  said  association  and  its  outstanding  policies,  and  shall  find  and 
give  his  certificate  that  the  admitted  assets  of  the  said  association  includ- 
ing its  capital  stock,  are  sufficient  to  provide  reserve  upon  all  outstanding 
policies,  as  required  by  the  laws  of  this  State  in  relation  to  insurance  com- 
panies. 

1932  Code,  §  8086;  Civ.  C.  '22,  §  4199;  Civ.  C.  '12,  §  2779;  1910  (26)  548. 
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§  8087.  Previous  charters  not  repealed.— §§  8073  thru  8087  shall  not  repeal 
the  charter  or  affect  the  organization  of  any  mutual  protective  association 
organized  under  sections  1912  to  1916  of  the  Code  of  Laws  of  1902;  and  as  to 
such  associations,  it  shall  affect  them  only  in  so  far  as  it  may  regulate  the 
management  thereof. 

1932  Code,  §  8087;  Civ.  C.  '22,  §  4200;  Civ.  C.  '12,  §  2780;  1910  (26)  548. 

§  8087-1.  Mutual  protective  associations,  doing  business  in  more  than  two 
adjoining  counties  and  engaged  in  writing  life  insurance  policies  for  more 
than  $100.00 — deposit  securities  for  payment  of  judgments. — Any  mutual 
protective  association,  doing  business  in  more  than  two  adjoining  counties 
and  engaged  in  writing  life  insurance  policies  in  which  death  benefits  of 
more  than  one  hundred  ($100.00)  dollars  are  provided,  shall  deposit  with 
the  insurance  commissioner  of  the  State  of  South  Carolina  the  sum  of  five 
thousand  ($5,000.00)  dollars,  or  shall  deposit  with  the  insurance  commission- 
er of  South  Carolina  valid  securities  aggregating  five  thousand  ($5,000.00) 
dollars,  or  a  bond  of  said  amount  by  a  solvent  surety  company,  said  insur- 
ance commissioner  to  be  the  judge  of  the  validity  and  adequacy  of  such  se- 
curities and  bond,  which  bond  shall  be  conditioned  to  pay  any  judgment 
entered  up  in  any  court  of  competent  jurisdiction  upon  a  policy  of  insur- 
ance issued  to  any  citizen  of  this  State  by  any  such  association,  and  said 
judgment  shall  be  a  lien  upon  such  security. 

1933  (38)  282. 

§  8087-2.  Reserve  fund.^In  addition  to  the  requirement  set  up  in  section 
8087-1  hereof,  each  such  mutual  protective  association,  as  soon  as  such  re- 
quirements shall  have  been  complied  with  in  full,  shall  create  and  main- 
tain a  reserve  fund  to  be  increased  annually  at  the  rate  of  one  ($1.00)  dol- 
lar per  year  for  each  new  thousand  dollars  of  insurance  actually  in  force 
as  of  December  31st  of  the  preceding  year,  and  such  fund  to  be  held  in 
trust  by  such  association  for  the  purpose  of  paying  claims. 
1933  (38)  282. 

§  8087-3.  New  associations — subscribers  necessary. — Before  any  mutual 
protective  association  not  now  licensed  to  do  business  in  this  State,  and 
which  proposes  to  do  business  in  more  than  two  adjoining  counties,  and 
proposes  to  write  life  insurance  policies  in  which  death  benefits  of  more 
than  one  hundred  ($100.00)  dollars  are  provided  shall  be  licensed  to  do 
business  in  this  State,  and  before  any  policy  shall  be  issued  by  it,  the 
president  and  secretary  shall  certify,  under  oath,  that  not  less  than  one 
thousand  adult  residents  shall  have  subscribed  for  not  less  than  one 
thousand  policies  of  insurance  in  the  amount  of  not  less  than  one 
thousand  ($1,000.00)  dollars  each,  and  agrees  to  take  policies  of  insurance 
in  thirty  (30)  days  after  the  issuance  of  said  license.  Such  list  of  subscrib- 
ers shall  be  filed  with  the  insurance  commissioner  and  the  president  and 
secretary  of  the  association  shall  certify  that  each  subscription  is  genuine. 
1933  (38)  282. 

§  8087-4.  Officials  file  bonds. — Every  official  of  a  mutual  protective  asso- 
ciation, engaged  in  business  in  the  State  of  South  Carolina,  shall  file  with 
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the  insurance  commissioner  a  bond  executed  by  a  reliable  surety  company, 
conditioned  upon  the  faithful  performance  of  his  duties,  and  in  an  amount 
fixed  by  the  insurance  commissioner. 
1933  (38)  282. 

§  8087-5.     Certificates — maximum  amount. — No  such  mutual  protective  as- 
sociation shall  issue  a  certificate  for  more  than  two  thousand  ($2,000.00) 
dollars  to  any  one  member. 
1933  (38)  282. 

§  8087-11.  Mutual  protective  associations,  mutual  aid  associations,  benev- 
olent associations,  or  other  companies,  societies  or  associations  operating  on 
assessment  plan  of  insuring  members  against  loss  by  death  or  disability 
by  accident  or  disease — requirements  form. — No  mutual  protective  asso- 
ciation, mutual  aid  association,  benevolent  association,  or  any  other  com- 
pany, society,  or  association,  operating  on  the  assessment  plan,  may  be 
formed  for  the  purpose  of  insuring  members  against  loss  by  death  or  dis- 
ability by  accident  or  disease  without  meeting  the  following  requirements: 

1.  Each  such  company  of  the  above  type  hereafter  organized  to  do  busi- 
ness in  this  state  shall  deposit  with  the  insurance  commissioner  an  ap- 
proved bond,  or  approved  securities,  in  the  discretion  of  the  commissioner, 
in  an  amount  of  ten  thousand  ($10,000.00)  dollars.  Funds  thus  advanced 
shall  be  a  first  lien  upon  the  assets  of  such  association,  company  and/or 
society. 

2.  That  not  less  than  one  thousand  (1000)  adult  persons  shall  associate 
themselves  together  for  the  purpose  of  organizing  such  association,  com- 
pany or  society,  and  shall  have  subscribed  to  not  less  than  one  thousand 
(1000)  policies  or  certificates  of  insurance  of  not  less  than  one  thousand 
($1,000.00)  dollars  each. 

3.  After  such  association  or  society  shall  have  been  organized  and  li- 
censed by  the  insurance  commissioner  it  shall  not  issue  a  policy  or  cer- 
tificate or  contract  of  insurance  exceeding  one  thousand  ($1,000.00)  dollars 
to  any  one  of  its  members. 

1937  (40)  191. 

§  8087-12.  Furnish  insurance  commissioner  reports  and  valuations. — Any 
association,  society  or  company  of  the  above  type  that  collects  regular  as- 
sessments, dues  or  premiums,  shall  furnish  the  insurance  commissioner  re- 
ports and  valuations  in  the  same  form  as  specified  for  fraternal  benefit 
societies  under  section  8060.  Such  valuations  shall  be  based  on  the  Ameri- 
can experience  table  of  mortality  with  3 Vz%  interest. 
1937  (40)  191. 

§  8087-13.  Premiums  varying  with  ages  of  members  or  insureds — policies 
— reserve — deposits  with  insurance  commissioner. — Any  such  association 
charging  a  regular  premium  varying  in  accordance  with  the  age  of  its 
members  or  insureds  shall  be  required  by  the  insurance  commissioner  to 
cause  the  certificates  or  policies  of  such  associations  to  be  valued  on  a 
mortality  basis  providing  for  a  legal  reserve  of  not  less  than  the  American 
experience  mortality  table  with  2>Vz%  interest,  full  preliminary  term,  such 
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first  valuation  to  be  made  as  of  December  31st,  1937,  and  such  associations 
shall  thereafter  be  required  to  deposit  annually  with  the  insurance  com- 
missioner the  amount  of  said  reserves  so  calculated,  now  provided  by  law. 
1937  (40)  191. 

§  8087-14.  By-laws  part  of  contract  or  policy. — No  association,  society  or 
corporation  organized  for  the  purpose  of  insuring  its  members  shall  issue 
any  policy  or  contract  of  insurance  specifying  that  the  by-laws  of  such 
society,  association  or  corporation  shall  become  a  part  of  the  contract  or 
policy  of  insurance  unless  said  by-laws  are  physically  incorporated  in  the 
contract  or  policy  of  insurance:  provided,  however,  that  the  terms  of  this 
section  shall  not  apply  to  any  fraternal  benefit  society,  or  association  hav- 
ing a  ritualistic  form  of  government  and  holding  regular  meetings  of  its 
members. 
1937  (40)  191. 

Where  a  life  insurance  policy  provided  the  contract  of  insurance,  but  merely  re- 

tht  it  should  be  subject  to  the  by-laws  suited  in  the  elimination  of  the  by-laws 

of   the    insuring    association,    which    by-  as  a  part  of  the  contract.   Strawhorn  v. 

laws  were  not  incorporated  in  the  policy.  Standard  Mut.  Life  Assn.,  195  S.  C.  448., 

in  violation  of  this  statute,  such  violation  12  S.  E.   (2d)  4. 
of  statute  did  not  affect  the  validity  of 

§  8087-15.  Membership  maintain — exemptions. — Any  mutual  protective 
association,  mutual  aid  association,  benevolent  association,  or  other  com- 
pany, society,  or  association  insuring  its  members  against  loss  by  death  or 
disability  by  accident  or  disease,  and  operating  on  the  assessment  plan  or 
licensed  to  do  business  under  the  assessment  provisions  and  now  doing 
business  as  such,  shall  be  required  to  maintain  a  membership  of  not  less 
than  one  thousand  (1000)  adult  members  in  order  to  be  relicensed  at  any 
time  in  the  future  by  the  insurance  commissioner.  Provided,  that  the  terms 
of  §§  8087-11  thru  8087-15  shall  not  apply  to  companies  organized  and  doing 
business  under  section  8088,  et  seq. 
1937  (40)  191. 

§  8087-21.  Officials  of  mutual  protective  association  file  bonds. — Every  of- 
ficial of  a  mutual  protective  association,  engaged  in  business  in  the  State 
of  South  Carolina,  shall  file  with  the  insurance  commissioner  a  bond  ex- 
ecuted by  a  reliable  surety  company,  conditioned  upon  the  faithful  per- 
formance of  his  duties,  and  in  an  amount  fixed  by  the  insurance  commis- 
sioner. 

1933  (38)  282;  1937  (40)  191. 
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Supervision  by  commissioner. 
General    insurance    law    inapplic- 
able. 

Reinsurance. 

Annual  report  and  license  fee. 
Penalty  for  violation. 

8109  and  8110.  Scope  of  article. 

il  aid  associations. 

§  8088.  Incorporation  of  mutual  insurance  associations. — Any  number  of 
persons,  not  less  than  twenty,  a  majority  of  whom  shall  be  bona  fide  resi- 
dents of  this  State,  by  complying  with  the  provisions  of  this  article,  may 
become,  together  with  others  who  may  hereafter  be  associated  with  them 
or  their  successors,  a  body  corporate  for  the  purpose  of  carrying  on  the 
business  of  mutual  insurance  as  herein  provided. 

1932  Code,  §  8088;  Civ.  C.  '22,  §  4201;  1915  (29)  96;  1920  (31)  910. 

§  8089.  Articles  of  incorporation. — Any  persons  proposing  to  form  any 
such  company  shall  subscribe  and  acknowledge  articles  of  incorporation 
specifying: 

(a)  The  name,  the  purpose  for  which  formed,  and  the  location  of  its 
principal  or  home  office,  which  shall  be  within  this  State. 

(b)  The  names  and  addresses  of  those  composing  the  board  of  directors 
in  which  the  management  shall  be  vested  until  the  first  meeting  of  the 
members. 

(c)  The  names  and  places  of  residence  of  the  incorporators. 
1932  Code,  §  8089;  Civ.  C.  '22,  §  4202;  1915  (29)  96;  1920  (31)  910. 

§  8090.     Names. — No  name  shall  be  adopted  by  such  company  which  does 
not  contain  the  word  "mutual,"  or  which  is  so  similar  to  any  name  already 
in  use  by  any  such  existing  corporation,  company  or  association,  organized 
or  doing  business  in  the  United  States,  as  to  be  confusing  or  misleading. 
1932  Code,  §  8090;  Civ.  C.  '22,  §  4203;  1920  (31)  910. 

§  8091.  Approval  of  insurance  commissioner — issue  of  charter — amend- 
ment.— These  articles  of  incorporation,  executed  in  duplicate,  shall  be  sub- 
mitted to  the  insurance  commissioner,  and  if  found  by  him  to  comply  with 
this  article,  he  shall  endorse  his  approval  thereon,  and  shall  file  one  in  his 
office  and  shall  cause  the  other  to  be  filed  in  the  office  of  the  secretary 
of  state.  If  the  secretary  of  state  shall  find  that  said  articles  of  incorpora- 
tion conform  to  the  law,  he  shall  forthwith  issue  a  certificate  to  said  com- 
pany, to  be  known  as  a  charter,  which  shall  set  forth  the  fact  of  incorpora- 
tion and  organization  according  to  the  laws  of  South  Carolina.  A  copy  of 
said  charter  shall  be  recorded  in  the  office  of  the  register  of  mesne  convey- 
ance or  clerk  of  the  county  in  which  the  principal  office  of  said  corpora- 
tion is  to  be  located.  Such  charter  or  articles  of  incorporation  may  be 
amended  in  the  manner  provided  for  other  corporations  or  as  may  be  pro- 
vided in  such  articles. 

1932  Code.  §  8091;  Civ.  C.  "22.  §  4204;  1915  (29)  96;  1920  (31)  910. 

§  8092.  Completion  of  organization — by-laws. — The  corporation  shall  have 
legal  existence  as  soon  as  the  charter  shall  have  been  issued  by  the  secre- 
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tary  of  state.  The  board  of  directors  named  in  such  articles  may  thereupon 
adopt  by-laws,  accept  applications  for  insurance,  and  proceed  to  transact 
the  business  of  such  company:  provided,  that  no  insurance  shall  be  put 
into  force  until  the  company  has  been  licensed  to  transact  insurance  as 
provided  by  this  article.  Such  by-laws  and  any  amendments  thereto  shall 
within  thirty  days  after  adoption  be  filed  with  said  commissioner. 
1932  Code,  §  8092;  Civ.  C.  '22,  §  4205;  1920  (31)  910. 

§  8093.  Kind  of  insurance. — Any  company  organized  under  the  provisions 
of  this  article  is  empowered  and  authorized  to  make  contracts  of  insurance, 
or  to  reinsure  or  accept  reinsurance  on  any  portion  thereof,  to  the  extent 
specified  in  its  articles  of  incorporation,  for  the  kinds  of  insurance  follow- 
ing: (1)  against  loss  or  damage  to  property  and  loss  of  use  and  occupancy 
by  fire,  lightning,  windstorm,  tornado,  cyclone,  hail,  tempest,  flood,  earth- 
quake, frost  or  snow,  bombardment,  invasion,  insurrection,  riot,  civil  war 
or  commotion  military  or  usurped  power,  explosion,  fire  ensuing  an  ex- 
plosion, no  fire  ensuing,  except  explosion  by  steam  boilers  or  fly  wheels; 
against  loss  or  damage  by  water  caused  by  the  breakage  or  leakage  of 
sprinklers,  pumps,  or  other  apparatus,  water  pipes,  plumbing,  or  their  fix- 
tures, erected  for  extinguishing  fires,  and  against  accidental  injury  to 
such  sprinklers,  pumps  or  other  apparatus,  water  pipes,  plumbing  or  fix- 
tures; against  loss  or  damage  to  any  goods  or  premises  of  the  assured  and 
loss  or  damage  to  the  property  of  another  for  which  the  assured  is  liable, 
caused  by  the  leakage  of  roofs,  leaders  and  spouting,  or  by  rain  and  snow 
driven  through  broken  and  open  windows  and  skylights,  or  caused  by  the 
contents  of  any  tank,  or  impact  of  any  falling  tank,  tank  platform  or  sup- 
ports erected  in  or  upon  any  building;  against  the  risks  of  inland  trans- 
portation and  navigation;  upon  automobiles,  airplanes,  seaplanes,  dirigibles 
or  other  aircraft,  whether  or  not  operated  under  their  own  power,  against 
loss  or  damage  by  any  of  the  causes  or  risks  specified  in  this  subsection, 
including  also  explosion,  transportation,  collision,  liability  for  damage  to 
property  resulting  from  owning,  maintaining  or  using  automobiles  and  in- 
cluding burglary  and  theft,  but  not  including  loss  or  damage  by  reason  of 
bodily  injury  to  the  person. 

(2)  Against  loss,  expense  or  liability,  by  reason  of  bodily  injury  or  death 
by  accident,  disability,  sickness  or  disease  suffered  by  others  for  which  the 
insured  may  be  liable  or  have  assumed  liability,  including  workman's  com- 
pensation. 

(3)  Against  bodily  injury  or  death  by  accident  and  disability  by  sickness. 

(4)  Against  any  or  all  loss,  expense  and  liability  resulting  from  the  own- 
ership, maintenance  or  use  of  any  automobile  or  other  vehicle. 

(5)  Against  loss  or  liability  to  persons  or  property  resulting  from  ex- 
plosions or  accidents  to  boilers,  containers,  pipes,  engines,  fly  wheels,  ele- 
vators and  machinery  in  connection  with  and  against  loss  of  use  and  oc- 
cupancy caused  thereby,  and  make  inspections  and  issue  certificates  of  in- 
spection thereon. 

(6)  To  guarantee  the  fidelity  of  persons  in  position  of  trust,  private  or 
public,  and  to  act  as  surety  of  official  bonds  and  for  the  performance  of 
other  obligations. 
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(7)  To  insure  against  the  breakage  of  plate  glass,  local  or  in  transit. 

(8)  To  insure  against  property  loss  or  damage  by  burglary,  robbery,  any 
larceny,  any  breakage  and  entry,  or  entry  without  breaking,  of  any  house, 
building,  ship,  vessel,  or  railroad  car,  and  loss  or  damage  by  forgery. 

(9)  Against  loss  from  interruption  of  trade  or  business  which  may  be  the 
result  of  any  accident  or  casualty. 

(10)  Against  loss  or  damage  by  any  hazard  upon  any  risk  not  provided 
for  in  this  section,  which  is  not  prohibited  by  statute  or  at  common  law 
from  being  the  subject  of  insurance,  excepting  life  insurance. 

1932  Code  §  8093;  Civ.  C.  '22,  §  4206;  1915  (29)  96;  1920  (31)  910. 

§  8094.  Requisites  for  transaction  of  business  of  insurance. — No  corpora- 
tion organized  under  this  article  shall  issue  policies  or  transact  any  busi- 
ness of  insurance  unless  it  shall  comply  with  the  conditions  following, 
nor  until  the  insurance  commissioner  has,  by  formal  license,  authorized  it 
to  do  so,  which  license  shall  not  issue  until  the  corporation  has  complied 
with  the  following  conditions: 

(a)  It  shall  hold  bona  fide  applications  for  insurance  upon  which  it  shall 
issue  simultaneously,  or  it  shall  have  in  force,  at  least  twenty  policies  to 
at  least  twenty  members  for  the  same  kind  of  insurance  upon  not  less  than 
one  hundred  separate  risks,  each  within  the  maximum  single  risk  described 
herein. 

(b)  The  "maximum  single  risk"  shall  not  exceed  twenty  per  cent,  of  the 
admitted  assets  or  three  times  the  average  risk  or  one  per  cent,  of  the  in- 
surance in  force,  which  ever  is  the  greater,  any  reinsurance  taking  effect 
simultaneously  with  the  policy  being  deducted  in  determining  such  max- 
imum single  risk. 

(c)  It  shall  have  collected  a  premium  upon  each  application,  which 
premiums  shall  be  held  in  cash  or  securities  in  which  insurance  companies 
are  authorized  to  invest,  and  shall  be  equal,  in  case  of  fire  or  steam  boiler 
insurance,  to  not  less  than  twice  the  maximum  single  risk  assumed,  sub- 
ject to  one  fire  or  one  loss,  nor  less  than  ten  thousand  dollars,  and  in  any 
other  kind  of  insurance  to  not  less  than  five  times  the  maximum  single 
risk  assumed,  and  in  case  of  workman's  compensation  insurance  to  not 
less  than  fifty  thousand  dollars. 

(d)  For  the  purpose  of  transacting  employers'  liability  and  workmen's 
compensation  insurance,  the  applications  shall  cover  not  less  than  one  thou- 
sand five  hundred  employees,  each  such  employee  being  considered  a  sep- 
arate risk  for  determining  the  maximum  single  risk. 

1932  Code,  §  8094;  Civ.  C.  '22,  §  4207;  1920  (31)  910;  1926  (34)  1028. 

§  8095.  Political  subdivisions  of  State  and  corporations  may  become  mem- 
bers.— Any  political  subdivision  of  this  State  or  other  public  or  private 
corporation,  board,  estate  or  person,  association  in  this  State  or  elsewhere, 
may  make  applications  to  enter  into  agreements  for  and  hold  policies  in 
any  such  mutual  insurance  company.  Any  officer,  stockholder,  trustee,  or 
legal  representative  of  any  such  political  subdivision,  corporation,  board, 
association,  estate  or  person  may  be  recognized  as  acting  for  or  on  its  be- 
half for  the  purpose  of  such  membership,  but  shall  not  be  personally  liable 
upon  such  contract  of  insurance  by  reason  of  acting  in  such  representative 
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capacity.  The  right  of  any  such  political  subdivision  or  other  corporations, 
organized  under  the  laws  of  this  State,  to  participate  as  a  member  of  any 
such  mutual  insurance  company  is  hereby  declared  to  be  incidental  to  the 
purpose  for  which  political  subdivision  or  other  corporation  is  organized 
and  as  such  granted  as  the  rights  and  powers  expressly  conferred. 
1932  Code,  §  8095;  Civ.  C.  -22,  §  4208;  1915  (29)  96;  1920  (31)  910. 

§  8096.     Voting  power  to  be  regulated  by  by-laws. — Every  member  of  the 
company  shall  be  entitled  to  one  vote,  or  to  a  number  of  votes  based  upon 
the  insurance  in  force,   the  number  of  policies   held,   or   the   amount   of 
premiums  paid,  as  may  be  provided  in  the  by-laws. 
1932  Code,  §  8096;  Civ.  C.  '22,  §  4209;  1920  (31)  910. 

§  8097.  Maximum  premiums. — The  maximum  premium  payable  by  any 
member  shall  be  expressed  in  the  policy  or  in  the  application  for  the  in- 
surance. Such  maximum  premium  may  be  a  cash  premium  and  an  addi- 
tional contingent  premium  not  less  than  the  cash  premium,  or  may  be 
solely  a  cash  premium  with  no  contingent  premium  or  liability  to  assess- 
ment in  any  event.  No  policy  shall  be  issued  for  a  cash  premium  without  an 
additional  contingent  premium  unless  the  company  has  a  surplus  which 
is  not  less  in  amount  than  the  capital  stock  required  of  domestic  stock  in- 
surance companies  transacting  the  same  kind  of  insurance. 
1932  Code,  §  8097;  Civ.  C.  "22,  §  4210;  1920  (31)  910. 

§  8098.  Investments  of  assets. — No  such  company  shall  invest  any  of  its 
assets  except  in  accordance  with  the  laws  of  this  State  relating  to  the  in- 
vestment of  the  assets  of  domestic  stock  insurance  companies  transacting 
the  same  kind  of  insurance. 

1932  Code,  §  8098;  Civ.  C.  '22,  §  4211;  1920  (31)  910. 

§  8099.  Reserves. — Such  company  shall  maintain  unearned  premium  and 
other  reserve  separately  for  each  kind  of  insurance,  upon  the  same  basis  as 
that  required  of  domestic  stock  insurance  companies  transacting  the  same 
kind  of  insurance:  provided,  that  any  reserve  for  losses  or  claims  based 
upon  the  premium  income  shall  be  computed  upon  the  net  premium  in- 
come after  deducting  any  so-called  dividend  or  premium  returned  or 
credited  to  the  member. 

1932  Code,  §  8099;  Civ.  C.  '22,  §  4212;  1920  (31)  910. 

§  8100.  Assessments. — Such  company  not  possessed  of  assets  at  least  equal 
to  the  unearned  premium  reserve  and  other  liabilities  shall  make  an  as- 
sessment to  provide  for  such  deficiency  upon  only  such  members  as  are 
liable  in  proportion  to  their  several  liabilities  as  expressed  in  their  poli- 
cies. Each  such  member  shall  be  liable  only  on  account  of  losses  and  ex- 
penses incurred  while  his  policy  was  in  force  and  shall  not  be  liable  in  any 
event  unless  he  is  notified  of  such  assessment  within  one  year  after  the 
termination  of  such  policy:  provided,  the  insurance  commissioner  may,  by 
written  order,  relieve  the  company  from  assessment  or  other  proceeding 
to  restore  such  assets  during  the  time  fixed  in  such  order:  and  provided, 
that  any  domestic  company  which  shall  be  deficient  in  providing  the  un- 
earned premium  reserve  required  hereby,  may,  notwithstanding  such  de- 
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ficiency,  come  under  this  article  on  the  condition  that  it  shall  each  year 
thereafter  reduce  such  deficiency  at  least  fifteen  per  cent,  of  the  original 
amount  thereof,  and  in  such  case  it  may  increase  its  assessments  accord- 
ingly- 
1932  Code,  §  8100;  Civ.  C.  '22,  §  4213;  1920  (31)  910. 

Subrogation    to    company's    remedy    to  made   good   in   full,   he   might  be  subro- 

collect  assessments.  —  Where  defendant  gated  to  the  company's   remedy   by  lien 

made  an  assessment  sufficient  to  pay  the  to   collect  the  assessment  of  them,   and, 

plaintiff's  loss,  those  who  responded  by  if  there  was  any  surplus  from  the  annual 

payment  were  immune  from  further  as-  assessment  for  expenses,  it  might  be  ap- 

sessment  to  pay  that  loss,  but  upon  some  plied  on  the  loss;  otherwise  he  had  no 

of  the  members  not  paying  their  assess-  remedy.  McTindall  v.  Piedmont  Mut.  Ins. 

ment,    so    that   plaintiffs    loss    was    not  Co.,  81  S.  C.  240,  62  S    E.  213. 

§  8101.  Advances. — Any  director,  officer  or  member  of  any  such  company, 
or  any  other  person,  may  advance  to  such  company  any  sum  or  sums  of 
money  necessary  for  the  purpose  of  its  business  or  to  enable  it  to  comply 
with  any  of  the  requirements  of  the  law,  and  such  moneys  and  such  in- 
terest thereon  as  may  have  been  agreed  upon,  not  exceeding  ten  per  cent, 
per  annum,  shall  be  payable  only  out  of  the  surplus  remaining  after  pro- 
viding for  all  reserves  and  other  liabilities,  and  shall  not  otherwise  be  a 
liability  or  claim  against  the  company  or  any  of  its  assets.  No  commission 
or  promotion  expenses  shall  be  paid  in  connection  with  the  advance  of 
any  such  money  to  the  company,  and  the  amount  of  such  advance  shall 
be  reported  in  each  annual  statement. 
1932  Code,  §  8101;  Civ.  C.  '22,  §  4214;  1920  (31)  910. 

§  8102.  Policies — execution — form. — Any  law  requiring  that  policies  be 
countersigned  and  delivered  through  a  resident  agent  shall  not  apply  to 
any  policy  of  such  mutual  company  on  which  no  commission  shall  be  paid 
to  any  local  agent.  Such  mutual  company  may  insert  in  any  form  of  policy 
prescribed  by  the  law  of  this  State  any  provisions  or  conditions  required 
by  its  plan  of  insurance  which  are  not  inconsistent  or  in  conflict  with  any 
law  of  this  State.  Such  policy,  in  lieu  of  conforming  to  the  language  and 
form  prescribed  by  such  law,  may  conform  thereto  in  substance  if  such 
policy  includes  a  provision  or  endorsement  reciting  that  the  policy  shall 
be  construed  as  if  in  the  language  and  form  prescribed  by  such  law,  and  a 
copy  of  such  policy  and  endorsement,  if  any,  shall  have  been  first  filed 
with  and  shall  not  have  been  disapproved  by  the  insurance  commissioner. 
1932  Code,  §  8102;  Civ.  C.  '22,  §  4215;  1920  (31)  910. 

§  8103.  Admission  of  foreign  mutual  companies. — (1)  Any  mutual  com- 
pany organized  outside  of  this  State  and  authorized  to  transact  the  busi- 
ness of  insurance  on  mutual  plan  in  any  State,  district  or  territory  shall 
be  admitted  and  licensed  subject  to  the  approval  of  the  insurance  commis- 
sioner as  aforesaid,  to  transact  the  kinds  of  insurance  authorized  by  its 
charter  or  articles  to  the  extent  and  with  the  powers  and  privileges  speci- 
fied in  this  article  and  when  it  shall  be  solvent  under  this  article  and  shall 
have  complied  with  the  following  requirements: 

(a)  Filed  with  the  insurance  commissioner  a  certified  copy  of  its  char- 
ter or  articles  and  a  certificate  of  the  supervising  insurance  official  of  the 
State,  district  or  territory  in  which  it  is  incorporated  that  it  is  there  or- 
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ganized  and  authorized  to  do  such  business  as  it  desires  to  transact  in  this 
State. 

(b)  Filed  with  the  insurance  commissioner  a  copy  of  its  by-laws  certi- 
fied to  by  its  secretary. 

(c)  Appointed  the  insurance  commissioner  its  agent  for  the  service  of 
process  in  any  action,  suit  or  proceeding  in  any  court  of  this  State,  which 
authority  shall  continue  as  long  as  any  liability  shall  remain  outstanding 
in  this  State. 

(d)  Filed  a  financial  statement  under  oath,  in  such  form  as  the  insur- 
ance commissioner  may  require,  and  have  complied  with  other  provisions 
of  the  law  applicable  to  the  filing  of  papers  and  furnishing  information 
by  stock  companies  on  application  for  authority  to  transact  the  same  kinds 
of  insurance. 

(e)  If  organized  without  the  United  States,  make  and  maintain  the  de- 
posit, if  any,  required  of  a  like  mutual  insurance  company  formed  in  this 
State  for  transacting  the  same  kinds  of  insurance  in  the  country  or  State 
in  which  such  foreign  company  is  domiciled. 

(f)  Its  name  shall  not  be  so  similar  to  any  name  already  in  use  by  any 
such  existing  corporation,  company  or  association  organized  or  licensed  in 
this  State  as  to  be  confusing  or  misleading. 

(g)  It  shall  have  established  an  office  within  the  State  of  South  Caro- 
lina. 

(h)  Shall  deposit  with  the  insurance  commissioner  an  approved  bond 
or  approved  securities,  in  the  discretion  of  the  commissioner,  in  the  amount 
of  ten  thousand  ($10,000)  dollars. 

(2)  Upon  compliance  by  any  such  company  organized  outside  of  this 
State  with  the  provisions  of  this  section,  such  company  shall  be  licensed 
and  authorized  to  transact  business  in  this  State  subject  to  the  provisions 
of  the  following  section,  and  to  the  annual  renewal  of  its  license  at  the 
time  provided  for  the  renewal  of  license  of  stock  insurance  companies 
transacting  the  same  kind  of  insurance. 
1932  Code,  §  8103;  Civ.  C.  "22,  §  4216;  1915  (29)  96;  1920  (31)  910;  1936  (39)  1366. 

§  8104.  Subject  to  state  laws. — Every  mutual  insurance  company,  whether 
organized  within  or  without  this  State,  shall  be  subject  to  all  the  pro- 
visions of  law  relating  to  policy  forms,  the  supervision  of  rates,  prohibi- 
tion of  discrimination  and  rebates,  annual  reports,  reserves,  taxes  and 
fees,  and  shall  make  its  annual  report  in  such  form  and  submit  to  such 
examinations  and  furnish  such  information  as  may  be  required  by  the  in- 
surance commissioner.  As  far  as  practicable  such  examination  of  mutual 
insurance  companies  organized  outside  of  this  State  shall  be  made  in  co- 
operation with  the  insurance  commissioner. 
1932  Code,  §  8104;  Civ.  C.  '22,  §  4217;  1920  (31)  910. 

§  8105.  Other  insurance  laws  not  to  apply. — Except  as  provided  herein, 
or  as  such  companies  may  be  hereafter  expressly  designated  in  any  other 
law,  insurance  companies  organized  or  admitted  to  do  business  in  this 
State  under  this  article  shall  not  be  subject  to  any  other  insurance  law 
of  this  State. 
1932  Code,  §  8105;  Civ.  C.  "22,  §  4218;  1920  (31)  910. 
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§  8106.  Reinsurance. — Any  such  mutual  insurance  company  organized  or 
admitted  to  transact  insurance  in  this  State  may  reinsure  any  part  or  all 
of  any  risk  or  risks  in  any  insurance  company  or  insurer  licensed  in  any 
State  of  the  United  States  or  in  the  District  of  Columbia:  provided,  that 
no  such  reinsurance  shall  be  effected  with  any  company  or  insurer  dis- 
approved therefor  by  written  order  of  the  insurance  commissioner  filed  in 
his  office. 
1932  Code,  §  8106;  Civ.  C.  '22,  §  4219;  1920  (31)  910. 

§  8107.  Annual  report — license  fee. — The  president  or  vice-president,  to- 
gether with  the  secretary  of  each  corporation  organized  to  do  business 
under  this  article,  shall  annually,  on  or  before  the  first  day  of  April  of 
each  year,  prepare  under  oath,  if  required,  and  file  with  the  insurance 
commissioner  a  full,  true  and  satisfactory  statement  of  the  condition  of 
the  company  on  the  thirty-first  day  of  December  of  the  preceding  year, 
in  such  form  as  shall  be  prescribed  by  said  insurance  commissioner,  and 
upon  the  payment  of  an  annual  insurance  department  license  fee  of  $25.00, 
the  insurance  commissioner  shall  issue  license  for  the  ensuing  year. 
1932  Code,  §  8107;  Civ.  C.  '22,  §  4220;  1917  (30)  55. 

§  8108.  Violation  a  misdemeanor — penalty. — Any  person  or  corporation 
violating  the  provisions  of  this  article  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars,  and  the  insurance  commissioner 
shall  have  power  to  revoke  the  license  of  any  such  person  or  corporation 
1932  Code,  §§  1923,  8108;  Civ.  C.  '22,  §  4221;  Cr.  C.  '22,  §  906;  1920  (31)  910. 

See  §  8073  for  reference  Art.  4,  Chap.      157. 

§  8109.  Extent  of  repeal — compliance  with  article. — All  laws  or  parts  of 
laws  in  conflict  with  the  provisions  of  this  article,  so  far  as  companies  or- 
ganized or  admitted  under  this  article  are  concerned,  are  repealed,  but  no 
such  repeal  and  nothing  in  this  article  shall  apply  to  or  affect  any  com- 
pany or  association  of  this  State  or  any  other  State  now  doing  business  or 
to  any  law  under  which  any  such  company  or  association  is  organized  or 
doing  business.  Any  such  company  or  association  may,  however,  by  reso- 
lution of  its  board  of  directors  duly  approved  by  a  majority  vote  of  the 
members  at  a  meeting  specially  called  for  that  purpose,  and  duly  certified 
to  by  the  president  and  secretary  and  filed  with  and  approved  by  the  in- 
surance commissioner,  elect  to  adopt  and  become  subject  to  the  provisions 
of  this  article,  in  lieu  of  any  article  or  Acts  theretofore  governing  such 
company  or  association.  Any  company  or  association  so  electing  and  fully 
complying  with  this  article  may  thereafter  effect  such  kinds  of  insurance 
as  authorized  by  this  article  and  specified  in  its  certificate  of  incorpora- 
tion then  in  force,  or  as  then  or  thereafter  amended,  together  with  such 
additional  kinds  of  insurance  as  are  specified  in  such  resolution  and  au- 
thorized by  this  article. 
1932  Code,  §  8109;  Civ.  C.  '22,  §  4222;  1920  (31)  910. 

§  8110.     No  repeal  of  laws  as  to  domestic  mutual  insurance  companies. — 

This  article  shall  not  be  construed  to  repeal  any  existing  laws  relating  to 
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domestic  mutual  insurance  companies,  and  all  such   companies  now,  or 
that  may  hereafter  be,  organized  under  existing  laws  shall  in  nowise  be 
affected  by  the  provisions  of  this  article. 
1932  Code,  §  8110;  Civ.  C.  '22,  §  4223;  1920  (31)  910. 

§  8111.  Who  may  form  mutual  associations. — Members  of  religious  de- 
nominations or  local  lodges  or  fraternal  orders  under  the  control  and  sup- 
ervision of  a  representative  governing  body  within  this  State,  or  local 
labor  organizations  with  a  national  or  international  charter,  or  any  num- 
ber of  persons,  not  less  than  twenty,  a  majority  of  whom  shall  be  bona 
fide  residents  of  this  State  and  when  investigated  and  approved  by  the  in- 
surance commissioner,  may  form  mutual  associations,  incorporated  or  un- 
incorporated, for  the  purpose  of  aiding  their  members  or  their  beneficiar- 
ies in  times  of  sickness  and  death  by  levying  equitable  assessments  for  the 
payment  of  sick  relief  or  death  benefits,  upon  compliance  with  the  terms 
of  this  article. 
1932  Code,  §  8111;  Civ.  C.  '22.  §  4224;  1914  (28)  666;  1935  (39)  442. 

§  8112.  No  agent. — Such  association  shall  have  no  paid  agents  for  the 
soliciting  of  business  or  members,  and  shall  be  conducted  without  profit. 
They  shall  file  an  annual  report  with  the  insurance  commissioner,  who 
shall  issue  to  them  a  certificate  showing  that  they  have  complied  with  the 
law  of  this  State. 
1932  Code,  §  8112;  Civ.  C.  '22,  §  4225;  1914  (28)  666. 

§  8113.  Exempt  from  license  fees. — Such  associations  shall  pay  no  license 
fee  and  shall  be  subject  only  to  such  examination  by  the  insurance  com- 
missioner as  will  enable  him  to  determine  that  such  associations  have  com- 
plied with  the  insurance  laws  of  the  State.  Nothing  in  this  article  shall 
be  construed  to  prevent  such  associations  as  are  now  operating  in  this 
State  from  continuing  to  operate  on  their  present  plans. 
1932  Code,  §  8113;  Civ.  C.  '22,  §  4226;  1914  (28)  666. 
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§  8113-1.     Incorporate  organizations  having  no  capital  stock  desiring  es- 
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tablish,  maintain  and  operate  non-profit  hospital  service  plan. — The  secre- 
tary of  state  is  hereby  authorized  and  empowered  to  issue  certificates  of 
incorporation  to  any  organization  or  association  having  no  capital  stock 
but  desiring  to  be  incorporated  for  the  purpose  of  establishing,  maintain- 
ing and  operating  a  non-profit  hospital  service  plan  whereby  hospital 
care  may  be  provided  by  said  corporation  through  an  established  hospital 
or  hospitals  holding  membership  in  the  South  Carolina  hospital  associa- 
tion or  approved  by  said  association.  Provided,  however,  that  no  corpora- 
tion shall  be  organized  under  the  provisions  of  this  article  unless  it  can 
make  proper  showing  to  the  insurance  commissioner  of  the  State  of  South 
Carolina  that  it  is  possessed  of  at  least  five  thousand  ($5,000.00)  dollars  in 
assets. 
1939  (41)  459. 

§  8113-2.  File  declaration — contents. — Any  group  of  ten  or  more  persons  in 
any  county  of  this  State  who  are  leading  and  capable  citizens  of  such 
county  interested  in  social  welfare  and  charitable  services,  and  who  have 
organized  an  association  or  company  for  the  purpose  aforesaid,  may  after 
giving  at  least  three  days  public  notice  in  a  newspaper  published  in  the 
county  in  which  the  organization  is  perfected,  file  in  the  office  of  the  sec- 
retary of  state,  a  written  declaration  signed  by  two  or  more  of  the  officers  or 
agents  elected  or  appointed  to  supervise  or  manage  its  affairs,  setting 
forth: 

1st.  The  names  and  addresses  of  the  petitioners. 

2nd.  The  name  of  the  proposed  corporation. 

3rd.  The  place  at  which  its  proposes  to  have  its  headquarters  or  prin- 
cipal place  of  business. 

4th.  The  purpose  of  the  proposed  corporation. 

5th.  The  names  and  residences  of  all  officers,  directors  or  other  agents 
of  the  proposed  corporation  at  the  time  the  application  is  made,  with  such 
other  informtaion  as  it  may  desire  to  furnish,  or  as  the  secretary  of  state 
may  require:  provided,  that  said  declaration  shall  be  approved  by  the  in- 
surance commissioner  of  South  Carolina  by  his  endorsement  thereto,  be- 
fore the  charter  or  certificate  of  incorporation  shall  be  issued  by  the  sec- 
retary of  state. 

1939  (41)  459. 

§  8113-3.  By-laws — rules  and  regulations — members — officers. — The  said 
corporation  shall  have  the  right  on  organization  to  adopt  by-laws,  pass  and 
promulgate  rules  and  regulations  for  its  operation,  and  to  do  such  other 
acts  and  things  as  may  be  necessary  to  maintain  said  organization  as  an 
efficient  operating  going  concern,  and  said  by-laws  so  passed  shall  include 
among  others  a  clause  designating  the  offices  and  the  terms  thereof,  and 
provide  for  a  managing  board  of  directors  which  must  at  all  times  be  com- 
posed of  not  less  than  nine,  nor  more  than  twenty-four  in  number,  divided 
into  groups  of  equal  numbers  from  the  following: 

(1)  Administrators  or  trustees  of  hospitals  which  have  contracted  with 
such  corporation  to  render  hospital  service  to  the  subscribers. 

(2)  Licensed  physicians,  exclusive  of  group  1. 

(3)  Representative  members  of  the  general  public  who  are  interested 
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in  charitable  or  benevolent  agencies,  and  exclusive  of  groups  1  and  2. 

Further,  the  by-laws  shall  provide  some  practical  method  for  the  ad- 
mission and  dismissal  of  members  of  the  organization.  The  officers  and 
directors  thereof  shall  be  elected  by  such  eligible  members  in  good  stand- 
ing at  such  periods,  and  for  such  term  of  office  as  may  be  fixed  in  the  by- 
laws, and  such  by-laws  may  be  amended  from  time  to  time  by  the  mem- 
bership, whereupon  copies  of  said  amendments  shall  be  filed  with  the 
records  of  such  corporation  in  the  insurance  commissioner's  office. 

1939  (41)  459. 

§  8113-4.  Non-profit  organization — expenses. — Said  corporations  shall  be 
governed  and  conducted  as  non-profit  organizations,  for  the  purpose  of 
offering,  and  furnishing  hospital  service  to  its  subscribers  in  considera- 
tion of  the  payment  by  such  subscribers  of  a  definite  sum  for  the  hospital 
care  so  contracted  to  be  furnished.  The  necessary  expense  of  administer- 
ing the  affairs  of  said  corporation  may  be  paid  from  the  dues  or  payments 
collected. 
1939  (41)  459. 

§  8113-5.  Territory. — No  corporation  operating  under  the  provisions  of  this 
article  shall  be  permitted  to  operate  in  more  than  five  counties,  at  least 
two  of  which  shall  adjoin  the  county  in  which  such  corporation  has  its 
principal  place  of  business,  and  the  other  counties  so  included  shall  ad- 
join one  or  more  of  the  first  three,  so  that  all  territory  shall  be  adjoining. 
1939  (41)  459. 

§  8113-6.  Contracts — hospitals. — Such  corporation  is  authorized  to  enter 
into  contracts  for  the  rendering  of  hospital  service  to  its  subscribers  only 
with  those  hospitals  which  are  qualified  under  the  terms  of  section  8113-1, 
and  all  contracts  issued  by  such  corporation  to  the  subscribers  shall  con- 
stitute direct  obligations  of  the  hospital  or  hospitals  with  which  such  cor- 
poration has  a  contract  for  hospital  service,  with  the  right  to  said  cor- 
poration and  the  hospitals  with  which  it  contracts,  to  limit  in  said  con- 
tracts the  diseases  for  which  it  shall  furnish  hospital  care,  the  duration 
of  such  care  and  other  proper  contract  provisions. 
1939  (41)  459. 

§  8113-7.  Issue  certificates  to  subscribers — terms — licensed  insurance  com- 
panies writing  hospitalization  insurance  contract  with  hospitals.  —  Every 
such  corporation  shall  issue  to  its  subscribers  certificates  in  which  it  shall 
set  forth  the  contract  between  the  corporation  and  the  subscribers,  and 
give  the  name  or  names  and  location  of  hospital  or  hospitals  at  which  the 
subscribers  shall  be  entitled  to  hospital  service,  the  requirement  as  to  ad- 
mittance, the  period  of  such  service,  and  the  rate  per  day  or  week  payable 
by  said  corporation  to  the  contracting  hospitals  for  hospital  service  ren- 
dered to  said  subscribers,  and  such  certificates  shall  set  forth  rates  and 
conditions  for  payment  to  hospitals  other  than  the  hospitals  with  which 
said  corporation  shall  have  contracted.  Provided,  however,  that  the  benefits 
provided  under  said  membership  contracts  shall  be  limited  toward  service 
ordinarily  costing  not  more  than  ($3.00)  dollars  per  day,  with  the  right, 
however,  to  the  subscriber  to  supplement  this  service  from  his  personal 
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resources.  Provided,  further,  that  licensed  insurance  companies  engaged 
in  the  writing  of  hospitalization  insurance  in  South  Carolina  shall  have 
the  right  to  contract  with  duly  accredited  hospitals  in  South  Carolina  so 
as  to  furnish  benefits  to  policyholders  in  the  form  of  hospitalization  serv- 
ices. 
1939  (41)  459. 

§  8113-8.  Insurance  commissioner  approve  issuance  of  contracts. — A  cor- 
poration organized  and  operating  under  the  provisions  of  this  article  may 
issue  contracts  only  when  the  insurance  commissioner  has  by  formal  cer- 
tificate or  license  authorized  it  to  do  so.  Application  for  such  certificate 
of  authority  or  license  shall  be  made  on  forms  to  be  supplied  by  the  insur- 
ance commissioner  requiring  such  information  as  he  may  deem  necessary, 
which  application  for  such  certificate  or  license  shall  be  accompanied  by 
copies  of  the  following  documents: 

(a)  Certificate  of  incorporation  or  charter. 

(b)  By-laws. 

(c)  Proposed  contracts  between  the  corporation  and  the  participating 
hospitals  showing  the  terms  under  which  hospital  service  is  to  be  fur- 
nished to  subscribers. 

(d)  Contracts  to  be  issued  to  subscribers,  showing  the  table  of  the  rates 
to  be  charged,  and  the  benefits  to  which  they  are  entitled. 

(e)  Financial  statement  of  the  corporation,  including  the  amounts  of 
contribution  paid  or  agreed  to  be  paid  to  the  corporation  for  working  cap- 
ital, and  the  name  or  names  of  each  contributor  and  the  terms  of  each 
contribution. 

The  department  of  insurance  shall  issue  a  certificate  of  authority  or  li- 
cense without  charge,  upon  being  satisfied  about  the  following  points: 

(a)  That  the  applicant  is  established  as  a  bona  fide  non-profit  hospital 
service  corporation. 

(b)  That  the  contracts  between  the  applicant  and  the  participating  hos- 
pitals obligate  each  hospital  to  render  service,  to  which  each  subscriber 
may  be  entitled  under  the  terms  and  conditions  of  the  contract  issued  to 
the  subscriber. 

(c)  That  the  rates  charged  and  the  benefits  to  be  provided  are  fair 
and  reasonable. 

(d)  That  the  amount  of  money  actually  available  for  working  capital  be 
sufficient  to  carry  all  acquisition  costs  and  operating  expenses  for  a  rea- 
sonable period  of  time  from  the  date  of  the  issuance  of  the  certificate. 

1939  (41)  459. 

§  8113-9.  Report  annually  to  insurance  commissioner. — Every  such  cor- 
poration shall  annually  on  or  before  the  1st  day  of  March  file  in  the  of- 
fice of  the  state  insurance  commissioner  a  statement  verified  by  at  least 
two  of  the  principal  officers  of  said  corporation,  showing  its  condition  on 
the  close  of  the  31st  day  of  December,  then  next  preceding,  including  sal- 
aries paid,  business  in  force  and  working  capital,  and  shall  be  in  such 
form  and  shall  contain  such  other  matters  as  the  insurance  commissioner 
shall  prescribe. 
1939  (41)  459. 

IV.-S.C-22 
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§  8113-10.     Acquisition  and  administrative  expense. — All  acquisition  and 
administrative  expense  in  connection  with  such  hospital  service  corpora- 
tion shall  at  all  times  be  subject  to  the  approval  of  the  insurance  commis- 
sioner. 
1939  (41)  459. 

§  8113-11.  Records — examinations. — Every  such  corporation  shall  keep 
complete  books  and  records,  showing  all  funds  collected  and  disbursed  and 
all  books  and  records  shall  be  subject  to  examination  by  the  insurance 
commissioner  annually,  the  expense  of  such  examination  to  be  borne  by 
said  corporation. 
1939  (41)  459. 

§  8113-12.     Investments  of  funds. — All  funds  of  any  such  corporation  sub- 
ject to  the  provisions  of  this  article  shall  be  invested  only  in  securities 
permitted  by  the  law  of  this  State  for  the  investment  of  assets  of  life  in- 
surance companies. 
1939  (41)  459. 

§  8113-13.     Charitable  and  benevolent  institutions — exempt  from  taxes. — 

Every  corporation  organized  and  operated  under  this  article  is  hereby  de- 
clared to  be  a  charitable  and  benevolent  institution,  and  shall  be  exempt 
from  all  taxes  on  its  funds,  operations  and  properties. 
1939  (41)  459. 

§  8113-14.  Dissolution — liquidation — payment  of  claims. — Any  dissolution 
or  liquidation  of  any  such  corporation  organized  under  the  provisions  of 
this  article,  shall  be  under  the  supervision  of  the  insurance  commissioner, 
and  the  certificate  holders  of  such  corporation  shall  be  given  priority  over 
all  other  claims,  except  cost  of  liquidation. 
1939  (41)  459. 

§  8113-15.  Supervision — bonds — laws  applicable. — Such  corporations  or- 
ganized and  operating  under  the  provisions  of  this  article  shall  not  be 
subject  to  the  insurance  laws  of  the  State,  or  subject  to  supervision  and 
control  by  the  insurance  or  other  department  in  any  particular,  except  as 
herein  specifically  provided.  And  such  corporation  shall  not  be  required 
by  any  department  of  the  State  to  post  bond  or  to  comply  with  the  pro- 
visions of  law-relating  to  other  types  of  corporations  authorized  under  the 
general  laws  of  this  State. 
1939  (41)  459. 

§  8113-16.  Report  on  activities — apply  for  continuance  of  license. — Each 
corporation  operating  under  the  provisions  of  this  article  shall  file  with 
the  insurance  commissioner,  annually,  a  complete  report  of  its  activities 
for  the  past  year  and  apply  for  a  continuance  of  its  license  which  con- 
tinuance of  license  shall  be  granted  or  not  in  the  discretion  of  the  insur- 
ance commissioner  under  the  provisions  of  section  8113-8. 
1939  (41)  459. 

§  8113-17.     Invalidity. — If  any  section  of  the  provisions  of  this  article  be 
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decided  by  the  courts  to  be  unconstitutional  or  invalid,  the  same  shall  not 
affect  the  article  as  a  whole,  nor  any  other  part  thereof. 
1939  (41)  459. 
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of  corporation.  8136.  Saving  clause — short  title — repeal. 
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§  8114.  Definitions. — When  used  in  §§  8114  thru  8136  the  following  terms 
shall,  unless  the  text  otherwise  indicates,  have  the  following  respective 
meanings: 

(1)  "Security"  shall  include  any  note,  stock,  treasury  stock,  bond,  de- 
benture, evidence  of  indebtedness,  certificate  of  interest  or  participation 
or  the  right  to  subscribe  to  any  of  the  foregoing;  certificate  of  interest  in 
a  profit  sharing  agreement;  certificate  of  interest  in  oil,  gas  or  other  min- 
eral rights,  leaseholds,  property  or  royalties,  fee  or  title;  interests  or 
shares  in  a  patent  right,  copyright,  trademark,  process  or  formula;  collat- 
eral trust  certificate,  pre-organization  certificate,  pre-organization  sub- 
scription, any  transferable  share,  investment  contract  or  beneficial  inter- 
est in  title  to  property,  profits  or  earnings  or  any  other  instrument  com- 
monly known  as  a  security;  including  an  interim  or  temporary  bond,  de- 
benture, note  or  certificate,  and  any  certificate  of  interest  or  participation 
in  or  warrant  or  right  to  subscribe  to  or  purchase  any  security. 

(2)  "Person"  shall  include  a  natural  person,  a  corporation  created  un- 
der the  laws  of  this  or  any  other  state,  country,  sovereignty,  or  political 
subdivision  thereof,  a  partnership,  an  association,  a  joint  stock  company, 
a  trust  and  any  unincorporated  organization.  As  used  herein  the  term 
"trust"  shall  not  include  a  trust  created  or  appointed  under  or  by  virtue 
of  a  last  will  and  testament,  or  by  a  court  of  law  or  equity,  or  any  public 
charitable  trust. 

(3)  "Sale"  or  "sell"  shall  include  every  disposition,  or  attempt  to  dis- 
pose of  a  security  or  interest  in  a  security  for  value.  Any  security  given 
or  delivered  with,  or  as  a  bonus  on  account  of,  any  purchase  of  securities 
or  any  other  thing,  shall  be  conclusively  presumed  to  constitute  a  part  of 
the  subject  of  such  purchase  and  to  have  been  sold  for  value.  "Sale"  or 
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"sell"  shall  also  include  a  contract  to  sell,  an  exchange,  an  attempt  to 
sell,  an  option  of  sale,  a  solicitation  of  a  sale,  a  subscription  or  an  offer  to 
sell,  directly  or  by  an  agent,  or  a  circular,  letter,  advertisement  or  other- 
wise: provided,  that  a  privilege  pertaining  to  a  security  giving  the  holder 
the  privilege  to  convert  such  security  into  another  security  of  the  same 
issuer  shall  not  be  deemed  a  sale  of  such  other  security  within  the  mean- 
ing of  this  definition  and  such  privilege  shall  not  be  construed  as  affect- 
ing the  status  of  the  security  to  which  such  privelege  pertains  with  re- 
spect to  exemption  or  registration  under  the  provisions  of  §§  8114  thru 
8136,  but  when  such  privilege  of  conversion  shall  be  exercised,  such  con- 
version shall  be  subject  to  the  limitations  hereinafter  provided  in  sub- 
section (h)  or  §  8118;  and  provided,  further,  that  the  issue  or  transfer  of  a 
right  pertaining  to  a  security  and  entitling  the  holder  of  such  right  to 
subscribe  to  another  security  of  the  same  issuer,  when  such  right  is  is- 
sued, or  transferred  with  the  security  to  which  it  pertains,  shall  not  be 
deemed  a  sale  of  such  other  security  within  the  meaning  of  this  definition 
and  such  right  shall  not  be  construed  as  affecting  the  status  of  the  secur- 
ity to  which  such  right  pertains  with  respect  to  exemption  or  registration 
under  the  provisions  of  §§  8114  thru  8136;  but  the  sale  of  such  other  se- 
curity upon  the  exercise  of  such  right  shall  be  subject  to  the  provisions 
of  §§  8114  thru  8136. 

(4)  "Dealer"  shall  include  every  person  other  than  a  salesman  who  in 
this  state  engages  either  for  all  or  part  of  his  time  directly  or  through  an 
agent  in  the  business  of  selling  any  securities  issued  by  another  person  or 
purchasing  or  otherwise  acquiring  such  securities  from  another  for  the 
purpose  of  reselling  them  or  of  offering  them  for  sale  to  the  public,  or  of- 
fering, buying,  selling  or  otherwise  dealing  or  trading  in  securities  as 
agent  or  principal  for  a  commission  or  at  a  profit,  or  who  deals  in  futures 
or  differences  in  market  quotations  of  prices  or  values  of  any  securities 
or  accepts  margins  on  purchases  or  sales  or  pretended  purchases  or  sale  of 
securities:  provided,  that  the  word  "dealer"  shall  not  include  a  person 
having  no  place  of  business  in  this  State  who  sells  or  offers  to  sell  securi- 
ties exclusively  to  brokers  or  dealers  actually  engaged  in  buying  and  sell- 
ing securities  as  a  business.  ''Registered  dealer"  shall  mean  a  dealer 
registered  under  the  provisions  of  §  8126. 

(5)  "Issuer"  shall  mean  and  include  every  person  who  proposes  to  is- 
sue, has  issued,  or  shall  hereafter  issue  any  security.  Any  person  who 
acts  as  a  promoter  for  and  on  behalf  of  a  corporation,  trust  or  unincorpor- 
ated association  or  partnership  of  any  kind  to  be  formed  shall  be  deemed 
to  be  an  issuer. 

(6)  "Salesman"  shall  include  every  natural  person,  other  than  a  dealer, 
employed  or  appointed  or  authorized  by  a  dealer  or  issuer  to  sell  securi- 
ties in  any  manner  in  this  State.  The  partners  of  a  partnership  and  the 
executive  officers  of  a  corporation  or  other  association  registered  as  a 
dealer  shall  not  be  salesmen  within  the  meaning  of  this  definition. 

(7)  "Broker"  shall  mean  dealer  as  herein  defined. 

(8)  "Agent"  shall  mean  salesman  as  herein  defined. 

(9)  "Commissioner"  shall  mean  the  commissioner  of  securities  as  pro- 
vided in  §  8115. 
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(10)  "Mortgage"  shall  be  deemed  to  include  any  trust  instrument  to  se- 
cure a  debt. 

(11)  "Fraud"  or  "fraudulent  practice"  shall  mean  and  include  any  mis- 
representation, in  any  manner,  of  a  material  fact,  such  misrepresentation 
being  intentional  or  due  to  gross  negligence;  any  promise  or  representa- 
tion or  prediction  as  to  the  future  not  made  honestly  and  in  good  faith; 
or  the  intentional  failure  to  disclose  a  material  fact:  provided,  however, 
that  nothing  herein  shall  limit  or  diminish  the  full  meaning  of  the  terms 
"fraud,"  "fraudulent"  or  "fraudulent  practice"  as  applied  or  accepted  in 
courts  of  law  or  equity. 

1937  (40)  1. 

§  8115.     Commissioner. — The  administration  of  §§  8114  thru  8136  shall  be 
vested  in  the  insurance  commissioner  of  the  State  of  South  Carolina,  who, 
for  the  purposes  of  §§  8114  thru  8136,  is  hereafter  called  commissioner. 
1937  (40)  1. 

§  8116.  Powers  and  duties  of  commissioner. — The  commissioner  shall  be 
vested  with  the  powers  and  duties  provided  in  §§  8114  thru  8136,  includ- 
ing: 

1.  The  power  to  administer  oaths. 

2.  The  power  to  make  such  examinations  and  investigations  as  are  pro- 
vided in  §§  8114  thru  8136. 

3.  The  power  to  employ,  from  time  to  time,  such  attorneys,  clerks  and 
employees  as  are  necessary  for  the  administration  of  §§  8114  thru  8136, 
who  shall  perform  such  duties  as  the  commissioner  shall  assign  to  them, 
their  compensation  to  be  that  as  fixed  by  the  commissioner  and  to  be  paid 
out  of  the  fees  hereafter  provided  to  be  paid  under  the  provisions  of  §§ 
8114  thru  8136. 

4.  The  power  to  cooperate  with  other  governmental  officials,  state  and 
national,  and  to  coordinate  the  administration  of  §§  8114  thru  8136 
with  other  similar  state  and  national  acts  in  so  far  as  such  may  be  found 
to  be  consistent  with  the  purposes  and  provisions  of  §§  8114  thru  8136  and 
not  in  conflict  with  his  duties  hereunder. 

(5) .  The  duty  of  administering  §§  8114  thru  8136  according  to  the  pur- 
poses declared  in  §§  8114  thru  8136. 

The  commissioner  and  each  of  the  employees  shall  take  and  subscribe 
and  file  the  oath  of  office  prescribed  by  law. 

1937  (40)  1. 

§  8117.  Securities  exempt. — Except  as  hereinafter  otherwise  expressly 
provided  the  provisions  of  §§  8114  thru  8136  shall  not  apply  to  any  of  the 
following  classes  of  securities. 

(a)  Any  security  issued  or  guaranteed  by  the  United  States  or  any  ter- 
ritory or  insular  possession  thereof,  or  by  the  District  of  Columbia  or  by 
any  State  of  the  United  States  or  political  subdivision  or  agency  thereof. 

(b)  Any  security  issued  or  guaranteed  by  any  foreign  government  with 
which  the  United  States  is  at  the  time  of  the  sale  thereof  maintaining 
diplomatic  relations,  or  by  any  State,  province  or  political  subdivision 
thereof  having  the  power  of  taxation  or  assessment,  provided  such  secur- 
ity has  been  registered  with  the  securities  and  exchange  commission  pur- 
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suant  to  the  provisions  of  the  federal  securities  act  of  1933,  as  amended 
and  the  registration  statement  remains  in  effect  as  to  such  security. 

(c)  Any  security  issued  by  and  representing  an  interest  in  or  a  direct 
obligation  of  a  national  bank  or  issued  by  any  federal  land  bank  or  joint- 
stock  land  bank  or  national  farm  loan  association  under  the  provisions  of 
the  Federal  Farm  Loan  Act  of  July  17,  1916,  or  by  any  corporation  created 
and  acting  as  an  instrumentality  of  the  government  of  the  United  States 
pursuant  to  authority  granted  by  the  Congress  of  the  United  States. 

(d)  Any  security  issued  or  guaranteed  either  as  to  principal,  interest  or 
dividend  by  a  corporation  owning  or  operating  a  railroad  or  any  other 
public  service  utility;  provided,  that  such  corporation  is  subject  to  regula- 
tion or  supervision  either  as  to  its  rates  and  charges  or  as  to  the  issue  of 
its  own  securities  by  a  public  commission,  board  or  officer  of  the  govern- 
ment of  the  United  States,  or  of  any  State,  territory  or  insular  possession 
thereof,  or  of  any  municipality  located  therein,  or  of  the  District  of  Co- 
lumbia, or  of  the  Dominion  of  Canada  or  any  province  thereof;  also  equip- 
ment securities  based  on  chattel  mortgages,  leases  or  agreements  for  con- 
ditional sale  of  cars,  motive  power  or  other  rolling  stock  mortgaged,  leased 
or  sold  to  or  furnished  for  the  use  of  or  upon  such  railroad  or  other  public 
service  utility  corporation  or  where  the  ownership  or  title  of  such  equip- 
ment is  pledged  or  retained  in  accordance  with  the  provisions  of  the  laws 
of  the  United  States  or  of  any  State,  or  of  the  Dominion  of  Canada,  to  se- 
cure the  payment  of  such  equipment  securities;  also  bonds,  notes  or  other 
evidences  of  indebtedness  issued  by  a  holding  corporation  and  secured  by 
collateral  consisting  of  any  securities  hereinabove  in  this  clause  (d)  de- 
scribed: provided,  that  the  collateral  securities  equal  in  fair  value  at  least 
125  per  centum  of  the  par  value  of  the  bonds,  notes  or  other  evidences  of 
indebtedness  so  secured. 

(e)  Any  security  issued  by  a  corporation  organized  exclusively  for  re- 
ligious, educational,  benevolent,  fraternal,  charitable  or  reformatory  pur- 
poses and  not  for  pecuniary  profit,  and  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private  stockholder  or  individual. 

(f)  Securities  which  at  the  time  of  the  sale  have  been  fully  listed  upon 
the  New  York  stock  exchange,  the  Boston  stock  exchange,  the  Chicago 
stock  exchange,  the  New  York  curb  exchange,  or  upon  any  other  recog- 
nized and  responsible  stock  exchange  which  has  been  previously  approved 
by  the  commissioner  as  hereinafter  in  the  subsection  provided,  and  also 
all  securities  senior  to,  or  if  of  the  same  issues,  upon  a  parity  with  any  se- 
curities so  listed,  or  represented  by  subscription  rights  which  have  been 
so  listed  or  evidences  of  indebtedness  guaranteed  by  any  company  any 
stock  of  which  is  so  listed,  such  securities  to  be  exempt  only  so  long  as 
such  listing  shall  remain  in  effect  and  only  so  long  as  the  exchange  upon 
which  such  securities  are  so  listed  remains  approved  under  the  provisions 
of  this  subsection.  Approval  of  any  stock  exchange  by  the  commissioner 
shall  be  by  written  order  upon  a  finding  that: 

a.  The  requirements  for  the  listing  of  securities  upon  such  exchange  are 
such  as  to  effect  substantially  the  reasonable  protection  of  the  public  as 
exists  in  the  case  of  the  exchange  herein  approved; 

b.  Such  exchange  provides  adequate  facilities  for  the  use  of  its  mem- 
bers for  the  sale  and  purchase  of  securities  listed  by  such  exchange; 
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c.  The  governing  constitution  and  by-laws  of  such  exchange  shall  re- 
quire: 

1.  An  adequate  examination  into  the  affairs  of  the  issuer  of  the  securi- 
ties which  are  to  be  listed  before  permitting  trading  therein. 

2.  The  issuer  of  such  securities,  so  long  as  they  be  listed,  shall  periodic- 
ally prepare,  make  public  and  furnish  promptly  to  the  exchange,  appro- 
priate financial,  income  and  profit  and  loss  statements. 

3.  Securities  listed  and  traded  in  on  such  exchange  be  restricted  to  those 
of  ascertained  and  sound  asset  and/or  income  value. 

4.  A  reasonable  surveillance  of  its  members,  including  a  requirement 
for  periodical  financial  statements  and  a  determination  of  financial  re- 
sponsibility of  its  members,  and  the  right  and  obligation  in  the  govern- 
ing body  of  such  exchange  to  suspend  or  expel  any  member  found  to  be 
financially  embarrassed  or  irresponsible,  or  found  to  have  been  guilty  of 
misconduct  in  his  business  dealings,  or  conduct  prejudicial  to  the  rights 
or  interest  of  his  customers. 

The  commissioner,  upon  ten  (10)  days'  notice  and  hearing,  shall  have 
power  at  any  time  to  withdraw  the  approval  theretofore  granted  by  him 
to  any  stock  exchange,  and  thereupon  securities  so  listed  upon  such  ex- 
change shall  be  no  longer  entitled  to  the  benefits  of  such  exemption  ex- 
cept upon  further  order  of  the  commissioner  again  approving  such  ex- 
change. 

(g)  Any  security  issued  by  and  representing  an  interest  in  or  a  direct 
obligation  of  any  state  bank,  trust  company  or  savings  institution  incor- 
porated under  the  laws  of  and  subject  to  the  examination,  supervision, 
and  control  of  this  state;  or  by  any  insurance  company  under  the  super- 
vision of  the  insurance  department  of  this  state;  or  issued  by  any  building 
and  loan  association  of  this  State  under  like  supervision. 

(h)  Negotiable  promissory  notes  and  any  draft,  bill  of  exchange  or 
banker's  acceptance  given  for  full  value  and  for  the  sole  purpose  of  evi- 
dencing or  extending  the  time  of  payment  of  the  price  of  goods,  wares  or 
merchandise  purchased,  or  which  arise  out  of  current  transactions  or  the 
proceeds  of  which  have  been  or  are  to  be  used  for  current  transactions, 
and  which  such  notes,  drafts,  bills  of  exchange  or  banker's  acceptances 
have  a  definite  maturity  at  the  time  of  issuance  of  not  exceeding  nine 
months. 

(i)  Any  security,  other  than  common  stock,  providing  for  a  fixed  re- 
turn, which  has  been  outstanding  and  in  the  hands  of  the  public  for  a 
period  of  not  less  than  five  years,  upon  which  no  default  in  payment  of 
principal  or  failure  to  pay  the  return  fixed,  has  occurred  for  a  continuous 
immediately  preceding  period  of  five  years. 

(j)  Securities  evidencing  indebtedness  due  under  any  contract  made  in 
pursuance  to  the  provisions  of  any  statute  of  any  State  or  of  the  United 
States  providing  for  the  acquisition  of  personal  property  under  conditional 
sales  contract. 

1937  (40)  1. 

§  8118.  Transactions  exempt. — Except  as  hereinafter  expressly  provided, 
the  provisions  of  §§  8114  thru  8136  shall  not  apply  to  the  sale  of  any  se- 
curity in  any  of  the  following  transactions: 
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(a)  At  any  judicial,  executor's,  administrator's,  guardians',  or  conserva- 
tor's sale,  or  at  any  sale  by  a  receiver  or  trustee  insolvency  or  bank- 
ruptcy. 

(b)  By  or  for  the  account  of  a  pledge  holder  or  mortgage  selling  or  of- 
fering for  sale  or  delivery  in  the  ordinary  course  of  business  and  not  for 
the  purpose  of  avoiding  the  provisions  of  §§  8114  thru  8136,  to  liquidate  a 
bona  fide  debt,  a  security  pledged  in  good  faith  as  security  for  such  debt. 

(c)  An  isolated  transaction  in  which  any  security  is  sold,  offered  for 
sale,  subscription  or  delivery  by  the  owner  thereof,  or  by  his  representa- 
tive for  the  owner's  account,  such  sale  or  offer  for  sale,  subscription  or  de- 
livery not  being  made  in  the  course  of  repeated  and  successive  transac- 
tions of  a  like  character  by  such  owner,  or  on  his  account  by  such  rep- 
resentatives, and  such  owner  or  representative  not  being  the  underwriter 
of  such  security. 

(d)  The  distribution  by  a  corporation,  actively  engaged  in  the  business 
authorized  by  its  charter,  of  securities  to  its  stockholders  or  other  securi- 
ties holders  as  a  stock  dividend  or  other  distribution  out  of  earnings  or 
surplus  or  in  liquidation  of  such  corporation;  or  the  issuance  of  securities 
to  the  security  holders  or  other  creditors  of  a  corporation  in  the  process  of 
a  bona  fide  reorganization  of  such  corporation  made  in  good  faith  and  not 
for  the  purpose  of  avoiding  the  provisions  of  §§  8114  thru  8136,  either  in 
exchange  for  the  securities  of  such  security  holders  or  claims  of  such  cred- 
itors or  partly  for  cash  and  partly  in  exchange  for  the  securities  or  claims 
of  such  security  holders  or  creditors;  or  the  issuance  of  additional  capital 
stock  of  a  corporation  sold  or  distributed  by  it  among  its  own  stockholders 
exclusively,  where  no  commission  or  other  remuneration  is  paid  or  given 
directly  or  indirectly  in  connection  with  the  sale  or  distribution  of  such 
increased  capital  stock. 

(e)  The  sale,  transfer  or  delivery  of  any  securities  to  any  bank,  savings 
institution,  trust  company,  insurance  company  or  to  any  corporation  or  to 
any  broker  or  dealer:  provided,  that  such  broker  or  dealer  is  actually  en- 
gaged in  buying  and  selling  securities  as  a  business. 

(f)  The  transfer  or  exchange  by  one  corporation  to  another  corporation 
of  their  own  securities  in  connection  with  a  consolidation  or  merger  of 
such  corporations,  or  in  connection  with  the  change  of  par  value  stock  to 
non  par  value  stock  or  of  non  par  value  stock  to  par  value  stock  or  the  ex- 
change of  outstanding  shares  for  a  greater  or  smaller  number  of  shares; 
the  transfer  or  exchange  by  or  on  the  account  of  one  corporation  of  its 
own  securities  to  the  holders  of  securities  of  another  corporation,  partner- 
ship, trust,  person,  firm  or  association  in  any  plan  of  distribution  or  ex- 
change providing  for  the  assumption  or  acquisition  by  the  issuing  corpora- 
tion of  the  securities  for  which  its  own  securities  are  issued  or  are  to  be 
issued,  where  the  plan  of  distribution  or  exchange  is  contained  in  a  regis- 
tration statement  which  has  been  filed  for  more  than  twenty  days  with 
the  securities  and  exchange  commission  of  the  United  States  or  like  agen- 
cy of  the  United  States  charged  with  the  registration  of  securities. 

(g)  Bonds  or  notes  secured  by  mortgage  upon  real  estate  or  tangible 
personal  propert}'  where  the  entire  mortgage  together  with  all  of  the 
bonds  or  notes  secured  thereby  are  sold  to  a  single  purchaser  at  a  single 
sale. 
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(h)  The  issue  and  delivery  of  any  security  in  exchange  for  any  other 
security  of  the  same  issuer  pursuant  to  a  right  of  conversion  entitling  the 
holder  of  the  security  surrendered  in  exchange  to  make  such  conversion, 
provided  that  the  security  so  surrendered  has  been  registered  under  the 
law  or  was,  when  sold,  exempt  from  the  provisions  of  the  law  and  that 
that  the  security  issued  and  delivered  in  exchange  if  sold  at  the  conver- 
sion price  would  at  the  time  of  such  conversion  fall  within  the  class  of 
securities  entitled  to  registration  by  notification  under  the  law.  Upon  such 
conversion  the  par  value  of  the  security  surrendered  in  such  exchange 
shall  be  deemed  the  price  at  which  the  securities  issued  and  delivered  in 
such  exchange  are  sold. 

(i)   Subscriptions  for  shares  of  the  capital  stock  of  a  corporation  prior 
to  the  incorporation  thereof  under  the  laws  of  this  State,  when  no  expense 
is  incurred,  or  no  commission,  compensation  or  remuneration  is  paid  or 
given  for  or  in  connection  with  the  sale  or  disposition  of  such  securities. 
1937  (40)  1. 

§  8119.  Registration  of  securities. — No  securities,  except  of  a  class  exempt 
under  any  of  the  provisions  of  §  8117  hereof  or  unless  sold  in  any  trans- 
action exempt  under  any  of  the  provisions  of  §  8118  hereof,  shall  be  sold 
within  this  State  unless  such  securities  shall  have  been  registered  by  noti- 
fication or  by  qualification  as  hereinafter  defined.  Registration  of  stock 
shall  be  deemed  to  include  the  registration  of  rights  to  subscribe  to  such 
stock  if  the  notice  under  §  8120  or  the  application  under  §  8121  for  regis- 
tration of  such  stock  includes  a  statement  that  such  rights  are  to  be  issued. 
A  record  of  the  registration  of  securities  shall  be  kept  in  a  register  of  se- 
curities to  be  kept  in  the  office  of  the  commissioner,  in  which  register  of 
securities  shall  also  be  recorded  any  orders  entered  by  the  commissioner 
with  respect  to  such  securities.  Such  register,  and  all  information  with  re- 
spect to  the  securities  registered  therein,  shall  be  open  to  public  inspec- 
tion. 
1937  (40)  1. 

§  8120.  Registration  of  securities  by  notification. — The  following  classes 
of  securities  shall  be  entitled  to  registration  by  notification  in  the  manner 
provided  in  this  section: 

(1)  Securities  issued  by  a  corporation,  partnership,  association,  company, 
syndicate  or  trust  owning  a  property,  business  or  industry  which  has  been 
in  continuous  operation  not  less  than  three  years  and  which  has  shown  dur- 
ing a  period  of  not  less  than  two  years  or  more  than  ten  years  next  prior 
to  the  close  of  its  last  fiscal  year  preceding  the  offering  of  such  securities, 
average  annual  net  earnings,  after  deducting  all  prior  charges  not  includ- 
ing the  charges  upon  securities  to  be  retired  out  of  the  proceeds  of  sale, 
as  follows: 

(a)  In  the  case  of  interest-bearing  securities,  not  less  than  one  and  one- 
half  times  the  annual  interest  charge  thereon  and  upon  all  other  outstand- 
ing interest-bearing  obligations  of  equal  rank. 

(b)  In  the  case  of  preferred  stock,  not  less  than  one  and  one-half  times 
the  annual  dividend  requirements  on  such  preferred  stock  and  on  all  other 
outstanding  stock  of  equal  rank. 
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(c)  In  the  case  of  common  stock,  not  less  than  five  per  centum  upon  all 
outstanding  common  stock  of  equal  rank,  together  with  the  amount  of 
common  stock  then  offered  for  sale  reckoned  upon  the  price  at  which  such 
stock  is  then  offered  for  sale  or  sold. 

The  ownership  by  a  corporation,  partnership,  association,  company, 
syndicate  or  trust  of  more  than  fifty  per  centum  of  the  outstanding  voting 
stock  of  a  corporation  shall  be  construed  as  the  proportionate  ownership 
of  the  property,  business  or  industry  of  such  corporation,  and  shall  permit 
the  inclusion  of  the  earnings  of  such  corporation  applicable  to  the  pay- 
ment of  dividends  upon  the  stock  so  owned  in  the  earnings  of  the  corpora- 
tion, partnership,  association,  company,  syndicate  or  trust  issuing  the 
securities  sought  to  be  registered  by  notification. 

(2)  Securities  issued  by  "seasoned  corporations"  where  such  securities 
have  been  registered  with  the  securities  and  exchange  commission  (of  the 
United  States)  according  to  the  provisions  of  law  and  rules  or  regulations  of 
the  securities  and  exchange  commission  applicable  generally  to  such  class 
or  securities,  viz.:  (a)  securities  of  a  corporation  which  has  made  annually 
available  to  its  security  holders,  for  at  least  ten  years,  financial  reports 
(which  may  be  reports  consolidating  the  reports  of  the  corporation  and  its 
subsidiaries)  including  at  least  a  balance  sheet  and  a  profit  and  loss  or  in- 
come statement,  or  (b)  such  corporation  had  a  net  income  for  any  two  fis- 
cal years  of  the  five  fiscal  years  preceding  the  date  of  the  latest  balance 
sheet  filed  with  the  registration  statement;  or  as  to  such  class  of  securities 
of  seasoned  corporations  as  the  same  may  hereafter  be  defined  or  desig- 
nated or  classified  by  the  securities  and  exchange  commission,  or  by  act  of 
Congress. 

(3)  The  commissioner  shall  have  power  and  authority  to  receive  regis- 
tration by  notification  of  other  securities  which  are  substantially  of  the 
same  quality  and  description  as  either  of  the  specific  classes  above  named, 
although  not  specifically  heretofore  described. 

Securities  entitled  to  registration  by  notification  shall  be  registered  in  the 
following  manner: 

A.  In  the  case  of  securities  falling  within  the  class  defined  by  subsection 

(1)  of  §  8120,  such  securities  shall  be  registered  by  the  filing  by  the  issuer 
or  by  any  registered  dealer  interested  in  the  sale  thereof  in  the  office  of 
the  commissioner  of  a  statement  with  respect  to  such  securities  containing 
the  following: 

(a)  Name  of  issuer: 

(b)  A  brief  description  of  the  security,  including  amount  of  the  issue; 

(c)  Amount  of  securities  to  be  offered  in  the  State; 

(d)  A  brief  statement  of  the  facts  which  show  that  the  security  falls 
within  the  class  therein  defined; 

(e)  The  price  at  which  the  securities  are  to  be  offered  for  sale; 

(f)  At  that  time  or  within  two  days  therafter  or  within  such  further 
time  as  the  commissioner  shall  allow,  a  copy  of  the  circular  to  be  used  for 
the  public  offering. 

B.  In  the  case  of  securities  falling  within  the  class  defined  by  subsection 

(2)  of  §  8120,  such  securities  shall  be  registered  by  the  filing  by  the  issuer,  or 
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by  any  registered  dealer  interested  in  the  sale  thereof,  in  the  office  of  the 
commissioner. 

(a)  Notice  of  intention  to  offer  such  securities  for  sale,  together  with  a 
statement  of  the  amount  of  such  securities  to  be  offered  in  this  State; 

(b)  A  copy  of  the  prospectus  filed  with  the  securities  and  exchange  com- 
mission. The  depositing  of  such  notice  of  intention  to  sell,  statement  of 
amount  to  be  sold  in  the  State  and  a  copy  of  the  prospectus  together  with 
remittance  for  the  proper  filing  fee  in  a  United  States  post  office,  properly 
enclosed  in  an  envelope  addressed  to  the  commissioner  at  his  office  in 
Columbia,  South  Carolina,  postage  prepaid,  shall  constitute  the  filing 
thereof. 

The  filing  of  such  statement  in  the  office  of  the  commissioner  and  the  pay- 
ment of  the  fee  hereinafter  provided  shall  constitute  the  registration  of 
such  security.  Upon  such  registration,  such  securities  may  be  sold  in  this 
state  by  any  registered  dealer  giving  notice  in  the  manner  hereinafter 
provided  in  §  8126,  subject,  however,  to  the  further  order  of  the  commis- 
sioner as  hereinafter  provided. 

If,  at  any  time,  the  commissioner  has  reasonable  grounds  to  believe  or 
finds  as  a  fact  that  the  information  contained  in  the  statement  or  circular 
filed  is  or  has  become  misleading,  incorrect,  inadequate  or  incomplete,  or 
the  sale  or  offering  for  sale  of  the  security  may  work  or  tend  to  work  a 
fraud,  the  commissioner  may  require  from  the  person  filing  such  state- 
ment such  further  information  as  may  in  his  judgment  be  necessary  to 
establish  the  classification  of  such  security  as  claimed  in  said  statement  or 
to  enable  the  commissioner  to  ascertain  whether  the  registration  of  such 
security  should  be  revoked  on  any  ground  specified  in  §  8125,  and  the  com- 
missioner may  also  suspend  the  right  to  sell  such  security  pending  further 
investigation  by  entering  an  order  specifying  the  grounds  for  such  action, 
and  by  notifying  by  mail,  or  personally,  or  by  telephone  confirmed  in  writ- 
ing, or  by  telegraph,  the  person  filing  such  statement  and  every  registered 
dealer  who  shall  have  notified  the  commissioner  of  an  intention  to  sell 
such  security.  The  refusal  to  furnish  information  required  by  the  com- 
missioner within  a  reasonable  time,  to  be  fixed  by  the  commissioner,  may 
be  a  proper  ground  for  the  entry  of  such  order  of  suspension.  Upon  the 
entry  of  any  such  order  of  suspension  no  further  sales  of  such  security 
shall  be  made  until  the  further  order  of  the  commissioner. 

In  the  event  of  the  entry  of  such  order  of  suspension,  the  commission- 
er shall  upon  request  give  a  prompt  hearing  to  the  parties  interested.  If 
no  hearing  is  requested  within  a  period  of  twenty  days  from  the  entry  of 
such  order,  or  if  upon  such  hearing  the  commissioner  shall  determine  that 
any  such  security  does  not  fall  within  a  class  entitled  to  registration  under 
this  section,  or  that  the  sale  thereof  should  be  revoked  on  any  ground 
specified  in  §  8125,  he  shall  enter  a  final  order  prohibiting  the  sale  of 
such  security,  with  his  findings  with  respect  thereto;  provided,  that  if  the 
finding  with  respect  to  such  security  is  that  it  is  not  entitled  to  registra- 
tion under  this  section,  the  applicant  may  apply  for  registraion  by  quali- 
fication by  complying  with  the  requirements  of  §  8121.  Until  the  entry  of 
such  final  order  the  suspension  of  the  right  to  sell,  though  binding  upon 
the  persons  notified  thereof,  shall  be  deemed  confidential,  and  shall  not 
be  published,  unless  it  shall  appear  that  the  order  of  suspension  has  been 


§  8120  Civil  Code  Page  684 

violated  after  notice.  Appeals  from  such  final  order  may  be  taken  as  here- 
inafter provided.  If,  however,  upon  such  hearing,  the  commissioner  shall 
find  that  the  security  is  entitled  to  registration  under  this  section,  and  that 
its  sale  will  neither  be  fraudulent  nor  result  in  fraud,  he  shall  forthwith 
enter  an  order  revoking  such  order  of  suspension  and  such  security  shall 
be  restored  to  its  status  as  a  security  registered  under  this  section,  as  of 
the  date  of  such  order  of  suspension. 

At  the  time  of  filing  the  statement,  as  hereinbefore  prescribed  in  this 
section,  the  applicant  shall  pay  to  the  commissioner  a  fee  of  one-fortieth 
of  one  per  centum  of  the  amount  of  the  securities  to  be  offered  for  sale 
in  this  State  for  which  the  applicant  is  seeking  registration,  computed 
upon  the  price  at  which  such  securities  are  to  be  sold  to  the  public.  In  no 
case  shall  such  fee  be  less  than  one  dollar  ($1.00)  nor  more  than  ten 
dollars   ($10.00). 

1937  (40)  1. 

§  8121.  Registration  of  securities  by  qualification. — All  securities  required 
by  §§  8114  thru  8136  to  be  registered  before  being  sold  in  this  State  and  not 
entitled  to  registration  by  notification,  shall  be  registered  only  by  qualifi- 
cation in  the  manner  provided  by  this  section. 

The  commissioner  shall  receive  and  act  upon  applications  to  have  securi- 
ties registered  by  qualification,  and  may  prescribe  forms  on  which  he  may 
require  such  applications  to  be  submitted.  Application  shall  be  in  writ- 
ing and,  shall  be  duly  signed  by  the  applicant  and  sworn  to  by  any  person 
having  knowledge  of  the  facts,  and  filed  in  the  office  of  the  commissioner 
and  may  be  made  either  by  the  issuer  of  the  securities  for  which  registra- 
tion is  applied  or  by  any  registered  dealer  desiring  to  sell  the  same  within 
the  State. 

The  commissioner  may  require  the  applicant  to  submit  to  the  commis- 
sioner the  following  information  respecting  the  issuer  and  such  other  relev- 
ant information  as  the  commissioner  may  in  his  judgment  deem  necessary 
to  enable  him  to  ascertain  whether  such  securities  shall  be  registered  pur- 
suant to  the  provisions  of  this  section: 

(a)  The  names  and  addresses  of  the  directors,  trustees  and  officers,  if  the 
issuer  be  a  corporation  or  association  or  trust;  of  all  partners,  if  the  issuer 
be  a  partnership,  and  of  the  issuer,  if  the  issuer  be  an  individual. 

(b)  The  location  of  the  issuer's  principal  business  office  and  of  its  prin- 
cipal office  in  this  State,  if  any. 

(c)  The  purposes  of  incorporation  (if  incorporated)  and  the  general  char- 
acter of  the  business  actually  to  be  transacted  by  the  issuer,  and  the  pur- 
poses of  the  proposed  issue. 

(d)  A  statement  of  the  capitalization  of  the  issuer;  a  balance  sheet  show- 
ing the  amount  and  general  character  of  its  assets  and  liabilities  on  a  day 
not  more  than  sixty  days  prior  to  the  date  of  filing  such  balance  sheet;  a 
detailed  statement  of  the  plan  upon  which  the  issuer  proposes  to  transact 
business;  a  copy  of  the  security  for  the  registration  of  which  application  is 
made,  and  a  copy  of  any  circular,  prospectus,  advertisement  or  other  de- 
scription of  such  securities  then  prepared  by  or  for  such  issuer  or  by  or 
for  such  applicant  (if  the  applicant  shall  not  be  the  issuer)  to  be  used  for 
distribution  or  publication  in  this  State. 
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(e)  A  statement  of  the  amount  of  the  issuer's  income,  expenses,  and  fixed 
charges  during  the  last  fiscal  year,  or  if  in  actual  business  less  than  one 
year,  then  for  such  time  as  the  issuer  has  been  in  actual  business. 

(f)  A  statement  showing  the  price  at  which  such  security  is  proposed  to 
be  sold,  together  with  the  maximum  amount  of  commission  or  other  form 
of  remuneration  to  be  paid  in  cash  or  otherwise,  directly  or  indirectly,  for 
or  in  connection  with  the  sale  or  offering  for  sale  of  such  securities. 

(g)  A  detailed  statement  showing  the  items  of  cash,  property,  services, 
patents,  good  will  and  any  other  consideration  for  which  such  securities 
have  been  or  are  to  be  issued  in  payment. 

(h)  The  amount  of  capital  stock  which  is  to  be  set  aside  and  disposed  of 
as  promotion  stock  and  a  statement  of  all  stock  issued  from  time  to  time  as 
promotion  stock. 

(i)  If  the  issuer  is  a  corporation,  there  shall  be  filed  with  the  application 
a  certified  copy  of  its  articles  of  incorporation  with  all  amendments  and 
of  its  existing  by-laws,  if  not  already  on  file  in  the  office  of  the  commission- 
er or  of  the  secretary  of  state  of  this  State.  If  the, issuer  is  a  partnership 
or  an  unincorporated  association,  or  joint  stock  company,  or  any  other 
form  of  organization  whatsoever,  there  shall  be  filed  with  the  application 
a  copy  of  its  articles  of  partnership  or  association  and  all  other  papers 
pertaining  to  its  organization,  if  not  already  on  file  in  the  office  of  the 
commissioner  or  of  the  secretary  of  state  of  this  State. 

All  of  the  statement,  exhibits  and  documents  of  every  kind  required  by 
the  commissioner  under  this  section,  except  properly  certified  public  docu- 
ments, shall  be  verified  by  the  oath  of  the  applicant  or  of  the  issuer  in  such 
manner  and  form  as  may  be  required  by  the  commissioner. 

With  respect  to  securities  required  to  be  registered  by  qualification  un- 
der the  provisions  of  this  section,  the  commissioner  may  by  order  duly 
recorded  require  that  the  issuer  shall  receive  in  cash  not  less  than  80  per 
centum  of  the  proceeds  of  each  sale  of  the  securities  without  deductions 
for  any  commissions  or  expenses,  directly  or  indirectly  and  without  lia- 
bility to  pay  any  sum  whatsoever  as  commission  or  expenses  or  for  ser- 
vices in  and  about  such  sale. 

At  the  time  of  filing  the  information  as  hereinbefore  prescribed  in  this 
section,  the  applicant  shall  pay  to  the  commissioner  a  fee  of  one-tenth  of 
one  per  cent  of  the  aggregate  par  value  of  the  securities  to  be  sold  in  this 
State,  for  which  the  applicant  is  seeking  registration,  but  in  no  case  shall 
such  fee  be  less  than  twenty  dollars  ($20.00)  nor  more  than  two  hundred 
dollars  ($200.00) .  In  case  of  stock  having  no  par  value  the  price  at  which 
such  stock  is  to  be  offered  to  the  public  shall  be  deemed  to  be  the  par  value 
of  such  stock. 

If  upon  examination  of  any  application  the  commissioner  shall  find  that 
the  sale  of  the  security  referred  to  therein  would  not  be  fraudulent  and 
would  not  work  or  tend  to  work  a  fraud  upon  the  purchaser,  and  that  the 
enterprise  or  business  of  the  issuer  is  not  based  upon  unsound  business 
principles,  he  shall  record  the  registration  of  such  security  in  the  register 
of  securities,  and  thereupon  such  security  so  registered  may  be  sold  by  the 
issuer  or  by  any  registered  dealer  who  has  notified  the  commissioner  of  his 
intention  so  to  do,  in  the  manner  hereinafter  provided  in  §  8126,  subject, 
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however,  to  the  further  order  of  the  commissioner  as  hereinafter  provided. 

1937  (40)  1. 

§  8122.  Consent  to  service. — Upon  any  application  for  registration  by  no- 
tification under  §  8120  made  by  an  issuer,  and  upon  any  application  for 
registration  by  qualification  under  §  8121,  whether  made  by  an  issuer  or 
registered  dealer,  where  the  issuer  is  not  domiciled  in  this  State,  there 
shall  be  filed  with  such  application  the  irrevocable  written  consent  of  the 
issuer  or  of  the  dealer  applying  for  such  registration  that  in  suits,  proceed- 
ings and  actions  growing  out  of  the  violation  of  any  provision  of  §§  8114 
thru  8136,  the  service  on  the  commissioner  of  any  notice,  process,  or  plead- 
ing therein,  authorized  by  the  laws  of  this  State,  shall  be  as  valid  and  bind- 
ing as  if  due  service  had  been  made  on  the  issuer.  Any  such  action  may 
be  brought  in  the  proper  court  of  any  county  in  this  State  in  which  a  cause 
of  action  may  arise  or  in  which  the  plaintiff  resides.  Said  written  consent 
shall  be  authenticated  by  the  seal  of  said  issuer,  if  it  has  a  seal,  and  by  the 
acknowledged  signature  of  a  member  of  the  co-partnership  or  company, 
or  by  the  acknowledged  signature  of  any  officer  of  the  incorporated  or  un- 
incorporated association,  if  it  be  an  incorporated  or  unincorporated  associ- 
ation, duly  authorized  by  resolution  of  the  board  of  directors,  trustees  or 
managers  of  the  corporation  or  association,  and  shall  in  such  case  be  ac- 
companied by  a  duly  certified  copy  of  the  resolution  of  the  board  of  direc- 
tors, trustees  or  managers  of  the  corporation  or  association,  authorizing 
the  officers  to  execute  the  same.  In  case  any  process  or  pleadings  mention- 
ed in  §§  8114  thru  8136  are  served  upon  the  commissioner,  it  shall  be  by 
duplicate  copies,  one  of  which  shall  be  filed  in  the  office  of  the  commis- 
sioner and  another  immediately  forwarded  by  the  commissioner  by  reg- 
sitered  mail  to  the  principal  office  of  the  issuer  against  which  said  process 
or  pleadings  are  directed. 
1937  (40)  1. 

§  8123.  Registration  of  outstanding  securities  for  resale  or  for  trading 
purposes. — Any  security  the  entire  issue  of  which  has  been  issued  and  is 
outstanding  in  the  hands  of  the  public  prior  to  October  28,  1936,  or  any 
stock  of  the  same  rank  or  parity  lawfully  issued  by  way  of  stock  split-up 
or  a  stock  dividend  thereon,  may  be  registered  for  resale  or  for  dealing  in 
or  trading  purposes  by  filing  by  a  registered  dealer  or  registered  dealers  in 
the  office  of  the  commissioner: 

1.  (a)  The  name  and  description  of  the  security  sought  so  to  be  regis- 
tered. 

(b)  Notice  of  intention  to  offer  for  resale  or  to  deal  or  trade  generally  in 
any  such  security. 

2.  If  requested  by  the  commissioner  there  shall  also  be  filed: 

(a)  A  statement,  with  such  supporting  data  or  verifications  as  may  be 
available,  evidencing  the  fact  that  such  security  and  the  entire  issue  of 
which  such  security  is  a  part  was  issued  and  was  outstanding  in  the  hands 
of  the  public  prior  to  October  28,  1936,  or  that  such  security  consists  of 
stock  of  the  same  rank  or  parity  lawfully  issued  by  way  of  stock  split-up 
or  a  stock  dividend  thereon: 

(b)  The  price  at  which  such  security  is  to  be  offered  for  resale,  if  pres- 
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ently  known,  and  if  not  known  then  the  method  or  formula  for  arriving 
at  the  offering  price  from  time  to  time  and  such  additional  information  as 
the  dealer  has  tending  to  establish  the  fairness  of  such  price: 

(c)  A  copy  of  the  latest  available  balance  sheet  or  other  available  finan- 
cial data  tending  to  establish  the  condition  of  the  issuer  thereof. 

If  it  shall  appear  to  the  commissioner  from  the  informaton  so  filed  with 
him  or  otherwise  available  to  him  that  such  security,  or  the  price  at  which 
it  is  to  be  sold,  or  the  mehods  of  the  sale  are  such  as  would  work  or  tend 
to  work  a  fraud  on  the  purchasers  thereof,  the  commissioner  shall,  after 
notice  and  opportunity  to  be  heard  or  after  a  hearing  thereon,  refuse  reg- 
istration thereof;  otherwise  he  shall  register  such  security  for  resale  or  for 
dealing  and  trading  generally  therein  by  registered  dealers,  subject  to  the 
provisions  of  §  8125  and  §  8131. 

This  section  shall  not  be  deemed  as  in  any  way  modifying  or  limiting  any 
of  the  provisions  as  to  exemptions  contained  in  §  8117  and  §  8118. 

1937  (40)  1. 

§  8124.  Reorganization  or  recapitalization  of  corporations. — The  commis- 
sioner is  authorized  and  empowered  on  application  to  consider  and  to  con- 
duct or  hold  hearings  upon  any  plan'  or  reorganization  or  recapitalization 
of  a  corporation  organized  under  the  laws  of  this  State,  or  domiciled  or 
having  its  principal  place  of  business  within  this  State,  proposed  by  such 
corporation  or  by  its  stockholders  or  creditors,  by  which  proposed  plan  of 
reorganization  or  recapitalization  it  is  proposed  to  issue  securities  in  ex- 
change for  one  or  more  bona  fide  outstanding  securities,  claims  or  property 
interests,  or  partly  in  such  exchange  and  partly  for  cash,  to  approve  the 
terms  and  conditions  of  such  issuance  and  exchange  and  the  fairness  of 
such  terms  and  conditions,  after  a  hearing  upon  the  fairness  of  such  terms 
and  conditions  at  which  all  persons  to  whom  it  is  proposed  to  issue  securi- 
ties in  such  exchange  shall  have  the  right  to  appear;  also  to  approve  fair 
and  reasonable  terms  and  conditions  for  any  resale  of  such  securities  so 
issued  in  such  exchange  to  the  end  of  preventing  fraud  or  deception  in  any 
such  exchange  or  the  resale  of  any  securities  so  issued  in  such  exchange. 
1937  (40)  1. 

§  8125.  Revocation  of  registration  of  securities. — The  commissioner  may 
revoke  the  registration  of  any  security  by  entering  an  order  to  that  effect, 
with  his  findings  in  respect  thereto,  if  upon  examination  into  the  affairs  of 
the  issuer  of  such  security  it  shall  appear  that  the  issuer: 

(1)  is  insolvent;  or 

(2)  has  violated  any  of  the  provisions  of  §§  8114  thru  8136  or  any  order 
of  the  commissioner  of  which  such  issuer  has  notice;  or 

(3)  has  been  or  is  engaged  or  is  about  to  engage  in  fraudulent  transac- 
tions; or 

(4)  is  in  any  other  way  dishonest  or  has  bade  any  fraudulent  representa- 
tions in  any  prospectus  or  in  any  circular  or  other  literature  that  has  been 
distributed  concerning  the  issuer  or  its  securities,  or 

(5)  is  of  bad  business  repute;  or 

(6)  does  not  conduct  its  business  in  accordance  with  law;  or 

(7)  that  its  affairs  are  in  an  unsound  condition;  or 
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(8)  that  the  enterprise  or  business  of  the  issuer  or  the  security  is  not 
based  upon  sound  business  principles. 

In  making  such  examination  the  commissioner  shall  have  access  to  and 
may  compel  the  production  of  all  the  books  and  papers  of  such  issuer,  and 
may  administer  oaths  to  and  examine  the  officers  of  such  issuer  or  any  other 
person  connected  therewith  as  to  its  business  and  affairs  and  may  also  re- 
quire a  balance  sheet  exhibiting  the  assets  and  liabilities  of  any  such  issuer 
or  his  income  statement,  or  both,  to  be  certified  to  by  a  public  accountant 
either  of  this  State  or  of  any  other  State  where  the  issuer's  business  is 
located,  approved  by  the  commissioner. 

Whenever  the  commissioner  may  deem  it  necessary  he  may  also  require 
such  balance  sheet  or  income  statement,  or  both,  to  be  made  more  specific 
in  such  particulars  as  the  commissioner  shall  point  out  or  to  be  brought 
down  to  the  latest  practicable  date. 

If  any  issuer  shall  refuse  to  permit  an  examination  to  be  made  by  the 
commissioner,  it  shall  be  proper  ground  for  revocation  of  registration. 

If  the  commissioner  shall  deem  it  necessary  he  may  enter  an  order  sus- 
pending the  right  to  sell  securities  pending  any  investigation,  provided  that 
the  order  shall  state  the  commissioner's  grounds  for  taking  such  action. 

Notice  of  the  entry  of  such  order  shall  be  given  by  mail,  or  personally, 
or  by  telephone  confirmed  in  writing,  or  by  telegraph,  to  the  issuer  and 
every  registered  dealer  who  shall  have  notified  the  commissioner  of  an  in- 
tention to  sell  such  security. 

Before  such  order  is  made  final,  the  issuer  or  dealer  applying  for  regis- 
tration shall  on  application  be  entitled  to  a  hearing. 

1937  (40)  1. 

§  8126.  Registration  of  dealers  and  salesmen. — No  dealer  or  salesman  shall 
engage  in  business  in  this  State  as  such  dealer  or  salesman  or  sell  any 
securities  (including  securities  exempted  in  §  8117)  except  in  transactions 
exempt  under  §  8118,  unless  he  has  been  registered  as  a  dealer  or  salesman 
in  the  office  of  the  commissioner  pursuant  to  the  provisions  of  this  section. 

An  application  for  registration  in  writing  shall  be  filed  in  the  office  of  the 
commissioner  in  such  form  as  the  commissioner  may  prescribe,  duly  veri- 
fied by  oath,  which  shall  state  the  principal  office  of  the  applicant,  wherev- 
er situated,  and  the  location  of  the  principal  office  and  all  branch  offices  in 
this  State,  if  any,  the  name  or  style  of  doing  business,  the  names,  residence 
and  business  addresses  of  all  persons  interested  in  the  business  as  princi- 
pals, co-partners,  officers  and  directors,  specifying  as  to  each  his  caoacity 
and  title,  the  general  plan  and  character  of  business  and  the  length  of  time 
the  dealer  has  been  engaged  in  business.  The  commissioner  may  also  re- 
quire such  additional  information  as  to  applicant's  previous  history,  rec- 
ord and  association,  as  he  may  deem  necessary  to  establish  the  good  repute 
in  business  of  the  applicant. 

There  shall  be  filed  with  such  application  an  irrevocable  written  consent 
to  the  service  of  process  upon  the  commissioner  in  actions  against  such 
dealer  in  manner  and  form  as  hereinabove  provided  in  §  8122. 

If  the  commissioner  shall  find  that  the  applicant  is  of  good  repute  and 
has  complied  with  the  provisions  of  this  section,  including  the  payment  of 
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the  fee  hereinafter  provided,  he  shall  register  such  applicant  as  a  dealer. 

Upon  the  written  application  of  a  registered  dealer  and  general  satisfac- 
tory showing  as  to  good  character  and  the  payment  of  the  proper  fee,  the 
commissioner  shall  register  as  salesman  of  such  dealer  such  natural  per- 
sons as  the  dealer  may  request.  Such  registration  shall  cease  upon  the 
termination  of  the  employment  of  such  salesmen  by  such  dealer. 

The  names  and  addresses  of  all  persons  approved  for  registration  as  deal- 
ers or  salesmen  and  all  orders  with  respect  thereto  shall  be  recorded  in  a 
register  of  dealers  and  salesmen  kept  in  the  office  of  the  commissioner, 
which  shall  be  open  to  public  inspection.  Every  registration  under  this 
section  shall  expire  on  the  31st  day  of  December  in  each  year,  but  new 
registrations  for  the  succeeding  year  shall  be  issued  upon  writter  applica- 
tion and  upon  payment  of  the  fee  as  hereinafter  provided,  without  filing 
of  further  statements  or  furnishing  any  further  information  unless  specific- 
ally required  by  the  commissioner.  Applications  for  renewals  must  be 
made  not  less  than  thirty  nor  more  than  sixty  days  before  the  first  day  of 
the  ensuing  year,  otherwise  they  shall  be  treated  as  original  applications. 
The  fee  for  original  registration  of  a  dealer  shall  be  one  hundred  dollars 
($100.00)  and  for  each  annual  renewal  thereof  twenty-five  dollars  ($25.00), 
provided,  however,  that  a  dealer  who  is  actively  engaged  in  business  with 
an  established  office  and  a  regular  place  of  business  in  this  State  as  of 
October  28,  1936,  and  who  shall  file  an  application  for  registration  within 
thirty  (30)  days  from  October  28,  1936,  shall  pay  an  original  registration 
fee  of  twenty-five  dollars  ($25.00).  The  fee  for  registration  of  each  sales- 
man and  for  each  annual  renewal  thereof  shall  be  five  dollars  ($5.00). 

Changes  in  registration  occasioned  by  changes  in  the  personnel  of  a  part- 
nership or  in  the  principals,  co-partners'  officers  or  directors  of  any  dealer 
may  be  made  from  time  to  time  by  written  application  setting  forth  the 
facts  with  respect  to  such  changes. 

Every  registered  dealer  who  intends  to  offer  any  security  of  any  issue, 
registered  or  to  be  registered,  shall  notify  the  commissioner  in  writing  of 
his  intention  so  to  do.  The  notice  shall  contain  the  name  of  the  dealer  and 
shall  state  the  name  of  the  security  to  be  offered  for  sale,  and  whenever 
a  dealer  shall  have  prepared  such  notice  and  shall  have  forwarded  the 
same  by  registered  mail,  postage  prepaid  and  properly  addressed  to  the 
commissioner,  such  dealer,  as  to  the  contents  of  such  notice  and  the  filing 
thereof,  shall  be  deemed  to  have  complied  with  the  requirements  of  this 
paragraph.  Any  issuer  of  a  security  required  to  be  registered  under  the 
provisions  of  §§  8114  thru  8136,  selling  such  securities  except  in  exempt 
transactions  as  defined  in  §  8118  hereof,  shall  be  deemed  a  dealer  within 
the  meaning  of  §  8126  and  required  to  comply  with  all  the  provisions 
hereof. 

1937  (40)  1. 

§  8127.  Revocation  of  dealers'  and  salesman's  registration.  —  Registration 
under  §  8126  may  be  refused  or  any  registration  granted  may  be  revoked  by 
the  commissioner  if  after  a  reasonable  notice  and  a  hearing  the  commis- 
sioner determines  that  such  applicant  or  registrant  so  registered: 

(1)  Has  violated  any  provision  of  §§  8114  thru  8136  or  any  regulation 
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made  hereunder;  or 

(2)  Has  made  a  material  false  statement  in  the  application  for  registra- 
tion; or 

(3)  Has  been  guilty  of  a  fraudulent  act  in  connection  with  any  sale  of 
securities,  or  has  been  or  is  engaged  or  is  about  to  engage  in  making  fic- 
titious or  pretended  sales  or  purchases  of  any  of  such  securities  or  has  been 
or  is  engaged  or  is  about  to  engage  in  any  practice  or  sale  of  securities 
which  is  fraudulent  or  in  violation  of  the  law;  or 

(4)  Has  failed  to  account  to  persons  interested  for  all  money  or  property 
received  or  has  failed  to  deliver,  after  a  reasonable  time,  to  persons  en- 
titled thereto,  securities  held  or  agreed  to  be  delivered,  as  and  when  paid 
for  and  due  to  be  delivered. 

(5)  Has  demonstrated  his  unworthiness  to  transact  the  business  of  dealer 
or  salesman. 

In  cases  of  charges  against  a  salesman,  notice  thereof  shall  also  be  given 
the  dealer  employing  such  salesman. 

Pending  the  hearing  the  commissioner  shall  have  the  power  to  order  the 
suspension  of  such  dealer's  or  salesman's  registration:  provided,  such  or- 
der shall  state  the  cause  for  such  suspension. 

Until  the  entry  of  a  final  order  the  suspension  of  such  dealer's  registra- 
tion, though  binding  upon  the  persons  notified  thereof,  shall  be  deemed 
confidential,  and  shall  not  be  published,  unless  it  shall  appear  that  the  or- 
der of  suspension  has  been  violated  after  notice. 

In  the  event  the  commissioner  determines  to  refuse  or  revoke  a  regis- 
tration as  hereinabove  provided,  he  shall  enter  a  final  order  herein  with  his 
findings  on  the  register  of  dealers  and  salesmen;  and  suspension  or  revoca- 
tion of  the  registration  of  a  dealer  shall  also  suspend  or  revoke  the  regis- 
tration of  all  his  salesmen. 

It  shall  be  sufficient  cause  for  refusal  or  cancellaton  of  registration  in 
case  of  a  partnership  or  corporation  or  any  unincorporated  association, 
if  any  member  of  a  partnership  or  any  officer  or  director  of  the  corporation 
or  association  has  been  guilty  of  any  act  or  omission  which  would  be  cause 
for  refusing  or  revoking  the  registraton  of  an  individual  dealer  or  sales- 
man. 

1937  (40)  1. 

§  8128.  Advertising. — Except  as  otherwise  specifically  provided  in  this 
section,  no  person  shall  directly  or  indirectly,  through  agents  or  otherwise, 
publish,  circulate,  distribute  or  cause  to  be  published,  circulated  or  dis- 
tributed in  any  manner  in  this  State,  any  circular,  prospectus,  advertise- 
ment, printed  matter,  document,  pamphlet,  leaflet  or  other  matter  (herein- 
after referred  to  as  advertising  matter)  containing  or  constituting  an  offer 
to  sell  securities,  other  than  securities  exempted  under  the  provisions  of 
§  8117  hereof  and  other  than  offers  to  sell  in  exempted  transactions  under 
§  8118  hereof  and  which  have  not  been  registered  by  notification  under 
§  8120  or  by  qualification  under  §  8121  hereof. 

All  advertising  matter  shall  carry  the  name  and  address  of  the  issuer  or 
dealer  circulating,  publishing  or  distributing  the  same  and  shall  contain 
no  reference  that  the  security  to  be  offered  thereby  has  been  registered 
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under  the  provisions  of  §§  8114  thru  8136,  and  shall  contain  no  statement 
stating  or  implying  that  any  such  security  is  or  has  been  approved  by  the 
commissioner. 

Notwithstanding  any  other  provision  of  §§  8114  thru  8136,  any  advertis- 
ing matter  may  include  the  names  of  persons  and  non-registered  dealers 
who  have  participated  with  registered  dealers  in  the  original  purchase  or 
underwriting  of  such  securities  without  being  deemed  to  be  in  violaton  of 
§§  8114  thru  8136;  but  permission  to  so  subscribe  to  such  advertising  matter 
shall  not  extend  to  such  persons  or  non-registered  dealers  the  privilege  of 
selling  such  securities  in  this  State  except  as  the  sales  thereof  shall  other- 
wise be  exempted  by  §§  8114  thru  8136.  Any  advertising  matter  may,  by 
an  appropriate  readily  legible  legend  printed  thereon,  limit  the  offering 
thereby  made  to  any  particular  character  of  sales  or  class  of  transactions, 
in  which  event  such  advertising  matter  shall  not  be  deemed  to  be  for  any 
other  or  additional  purpose. 

As  to  securities  registered  by  notification  under  §  8120,  a  copy  of  any 
such  advertising  matter,  if  not  filed  with  the  notice,  shall  be  filed  within 
forty-eight  hours  after  the  initial  publication,  circulation  or  distribution 
thereof,  or  within  such  further  time  as  may  be  allowed  by  the  commission- 
er. 

As  to  securities  registered  by  qualification  under  §  8121,  no  such  adver- 
tising matter  shall  be  published,  circulated,  distributed  or  caused  to  be 
published,  circulated  or  distributed  in  any  manner  unless  and  until  such 
advertising  matter  shall  have  been  submitted  in  duplicate  to  the  commis- 
sioner. 

1937  (40)  1. 

§  8129.  Burden  of  proof. — It  shall  not  be  necessary  to  negative  any  of  the 
exemptions  in  §§  8114  thru  8136  provided  in  any  complaint,  information, 
indictment  or  any  other  writ  or  proceedings  laid  or  brought  under  §§  8114 
thru  8136  and  the  burden  of  establishing  the  right  to  any  such  exemption 
shall  be  upon  the  party  claiming  the  benefit  of  such  exemption,  and  any 
person  claiming  the  right  to  register  any  securities  by  notification  under 
§  8120  shall  also  have  the  burden  of  establishing  the  right  so  to  register 
such  securities. 
1937  (40)  1. 

§  8130.  Escrow  agreement. — If  the  statement  containing  information  as  to 
securities  to  be  registered,  as  provided  for  in  §  8121,  shall  disclose  that  any 
such  securities  or  any  securities  senior  thereto  shall  have  been  or  shall  be 
intended  to  be  issued  for  any  patent  right,  copyright,  trademark,  process, 
formula  or  good  will,  or  for  organization  or  promotion  fees  or  expense  or 
for  good  will  or  going  concern  value  or  other  intangible  assets,  the  amount 
and  nature  thereof  shall  be  fully  set  forth  and  the  commissioner  may  re- 
quire that  such  securities  so  issued  in  payment  of  such  patent  right,  copy- 
right, trade-mark,  process,  formula  or  good  will,  or  for  organization  or 
promotion  fees  or  expenses,  or  for  other  intangible  assets,  shall  be  deliver- 
ed in  escrow  to  the  commissioner  or  other  depository  satisfactory  to  the 
commissioner  under  an  escrow  agreement  that  the  owners  of  such  securi- 
ties shall  not  be  entitled  to  withdraw  such  securities  from  escrow  until 
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all  other  stockholders  who  have  paid  for  their  stock  in  cash  shall  have 
been  paid  a  dividend  or  dividends  aggregating  not  less  than  six  per  cent, 
shown  to  the  satisfaction  of  said  commissioner  to  have  been  actually 
earned  on  the  investment  in  any  common  stock  so  held;  and  in  case  of 
dissolution  or  insolvency  during  the  time  such  securities  are  held  in 
escrow,  that  the  owners  of  such  securities  shall  not  participate  in  the  as- 
sets until  after  the  owners  of  all  other  securities  shall  have  been  paid  in 
full.  No  such  securities  so  held  in  escrow  shall  be  deemed  to  be  registered 
or  otherwise  qualified  for  sale  in  this  State  unless  specifically  provided  for 
by  order  of  the  commissioner. 
1937  (40)  1. 

§  8131.     Transactions  illegal  and  prohibited — investigations  and  examina- 
tions— in  j  unctions — receivers. 

A.  Illegal  and  prohibited  transactions. — The  use  or  employment  by  any 
person  of  any  fraud,  fraudulent  act,  fraudulent  practice,  or  fraudulent 
transaction,  of  any  device,  scheme  or  artifice  to  defraud  or  to  obtain  money 
or  property  by  means  of  any  false  pretense,  representation  or  promise,  in 
connection  with  the  sale  within  or  from  this  State  of  any  security,  includ- 
ing any  security  exempted  under  §  8117  and  including  transactions  ex- 
empted under  the  provisions  §  8118;  any  fictitious  or  pretended  purchase  or 
sale  of  securities;  the  engaging  in  business  as  a  dealer  or  salesman  as  de- 
fined in  §  8114  except  in  exempted  transactions  as  provided  in  §  8118;  with- 
out first  duly  being  registered  as  provided  in  §  8126;  and  the  sale  or  offer 
of  sale  of  any  security  in  violation  of  §§  8114  thru  8136,  are  hereby  declared 
to  be  illegal  and  are  hereby  prohibited. 

B.  Examinations  and  investigations. — Whenever  it  shall  appear  to  the 
commissioner,  either  upon  complaint  or  otherwise,  that  in  the  issuance,  sale, 
promotion,  negotiation,  advertisement,  or  distribution  of  any  securities 
within  this  State,  including  any  security  exempted  under  provisions  of 
§  8117,  and  including  any  transaction  exempted  under  the  provisions  of 
§  8118,  any  person,  as  defined  in  §§  8114  thru  8136: 

(1)  shall  have  employed  or  employs,  or  is  about  to  employ  any  device, 
scheme  or  artifice  to  defraud  or  for  obtaining  money  or  property  by  means 
of  any  false  pretense,  representation  or  promise; 

(2)  or  that  any  such  person  shall  have  made,  makes  or  attempts  to  make 
in  this  State  fictitious  or  pretended  purchases  or  sales  of  securities; 

(3)  or  shall  have  engaged  in  or  engages  in  or  is  about  to  engage  in  any 
practice  or  transaction  or  course  of  business  relating  to  the  purchase  or  sale 
of  securities. 

(a)  which  is  in  violation  of  law 

(b)  or  which  is  fraudulent 

(c)  or  which  has  operated  or  which  would  operate  as  a  fraud  upon  the 
purchaser; 

(4)  or  that  any  person  is  acting  as  dealer  or  salesman  within  this  State 
without  being  duly  registered  as  such  dealer  or  salesman  as  provided  in 
§§  8114  thru  8136,  the  commissioner  may  investigate,  and  whenever  he  shall 
believe  from  evidence  satisfactory  to  him 

(a)  that  any  such  person  has  engaged  in,  is  engaged  or  is  about  to  engage 
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in  any  of  the  practices  or  transactions  hereinbefore  referred  to  as  and  de- 
clared to  be  illegal  and  prohibited; 

(b)  or  is  selling  or  offering  for  sale  any  securites  in  violation  of  §§  8114 
thru  8136  or  is  acting  as  a  dealer  or  salesman  without  being  duly  register- 
ed as  provided  in  §§  8114  thru  8136; 
the  commissioner  may: 

(1)  Require  or  permit  such  person  to  file  with  him,  on  such  forms  as  he 
may  prescribe,  a  statement  or  report  in  writing,  under  oath  or  otherwise, 
as  to  all  the  facts  and  circumstances  concerning  the  sale  of  securities  with- 
in or  from  this  State  by  such  person,  and  such  other  data  and  information 
as  may  be  relevant  and  material  thereto: 

(2)  Examine  the  promoter,  seller,  broker,  negotiator,  advertiser  or  issuer 
of  any  such  securities,  and  any  agents,  employees,  partners,  officers,  direc- 
tors, members  or  stockholders  thereof,  under  oath;  and  examine  such  rec- 
ords, books,  documents,  accounts  and  papers  as  may  be  relevant  or  ma- 
terial to  the  inquiry.  For  this  purpose  the  commissioner  shall  have  power 
to  require  by  subpoena,  summons  or  otherwise,  the  presence  of  such  per- 
sons for  examination. 

In  case  any  person  shall  fail  or  refuse  to  file  any  such  statement  or  re- 
port or  shall  fail  or  refuse  to  obey  any  subpoena  or  summons  of  the  com- 
missioner or  to  give  testimony  or  to  answer  questons  as  required,  or  to  pro- 
duce any  books,  records,  documents,  accounts  or  papers  as  required,  the 
commissioner  may  apply  to  a  court  of  competent  jurisdiction  for  the  is- 
suance and  service  of  a  proper  subpoena  or  summons,  directing  the  party 
so  required  to  appear  before  the  secretary  of  state  for  examination  under 
oath  and  to  produce  any  books,  documents  or  other  things  necessary  for 
such  examination.  Any  person  failing  to  comply  with  such  court  subpoena 
or  summons  may  be  cited  and  punished  for  contempt  of  court  as  in  such 
cases  provided  in  the  courts  of  record. 

C.  Injunction. — Whenever  it  shall  appear  to  the  commissioner  from  any 
report  or  statement  filed,  from  any  examination  made  as  provided  for  in 
§§  8114  thru  8136,  or  from  any  other  source,  that  any  person  has  engaged 
in,  is  engaging  in,  or  is  about  to  engage  in  any  practice  declared  to  be 
illegal  and  prohibited  by  §§  8114  thru  8136,  he  may  by  petition  or  bill  of 
complaint  setting  forth  the  facts  and  circumstances  of  the  case,  bring  a  suit 
in  equity  in  the  name  and  on  behalf  of  the  State  of  South  Carolina  against 
such  person  for  a  writ  of  injunction,  or  the  appointment  of  a  receiver,  or 
both  and  the  court  being  satisfied  by  affidavit  or  otherwise  of  the  suffici- 
ency of  said  application  and  the  truth  of  the  allegations  contained  in  the 
petition  or  bill,  and  upon  such  notice  as  the  court  may  by  order  direct,  may 
proceed  in  a  summary  way  to  hear  the  affidavits,  proof  and  allegations 
which  may  be  offered  on  behalf  of  the  parties,  and  if  upon  such  inquiry  it 
shall  appear  to  the  court  that  any  such  person  has  engaged,  in,  or  is  engag- 
ing in,  or  is  about  to  engage  in  any  practice  or  practices  declared  to  be 
illegal  and  prohibited  by  §§  8114  thru  8136,  the  court  may  issue  an  injunc- 
tion restraining  such  person  or  persons,  and  any  agents,  employees,  brok- 
ers, partners,  officers,  directors  and  stockholders  thereof,  from  continuing 
such  practices  or  engaging  therein  or  doing  any  acts  in  furtherance  thereof; 
and  the  court  may  also  issue  an  injunction  restraining  the  issuance,  sale, 
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offer  for  sale,  purchase  or  offer  to  purchase,  promotion,  negotiation,  adver- 
tisement or  distribution  within  or  from  this  State  of  any  securities  by  such 
person  or  persons  and  any  agents,  employees,  brokers,  partners,  officers, 
directors  or  stockholders  thereof  until  the  court  shall  otherwise  order.  In 
any  action  or  proceeding  brought  under  the  provisions  of  §§  8114  thru  8136, 
the  State  shall  be  entitled  to  recover  costs,  including  reasonable  solicitor's 
fees,  said  costs  and  solicitor's  fees  to  be  paid  by  the  defendant  or  defendants 
for  the  use  of  the  State  of  South  Carolina. 

D.  Immunity. — No  person  shall  be  excused  from  testifying  or  from  pro- 
ducing any  book,  document,  or  other  thing  under  his  control  before  the 
commissioner  upon  any  investigation  or  examination,  or  upon  any  hearing 
before  the  equity  court  and  in  response  to  any  subpoena  or  summons  in 
§§  8114  thru  8136  mentioned,  upon  the  ground  that  his  testimony  or  the 
book,  document  or  other  thing  required  of  him  may  tend  to  incriminate 
him  or  to  convict  him  of  a  crime  or  to  subject  him  to  punishment  or  pen- 
alty of  forfeiture;  but  no  person  shall  be  prosecuted,  punished  or  subject- 
ed to  any  penalty  of  forfeiture  for  or  on  account  of  any  act,  transaction, 
matter  or  thing  concerning  which  he  shall  have  been  so  compelled  to  testi- 
fy under  oath:  p?-ofided,  that  no  person  so  testifying  shall  be  exempt  from 
prosecution  or  punishment  for  perjury  if  committed  by  him  in  his  testi- 
mony. 

E.  Receiver. — Whenever  the  equity  court  shall  issue  any  injunction  pro- 
vided for  in  this  section  against  any  person,  it  may  appoint  a  receiver  with 
power  to  sue  for,  collect,  receive  and  take  into  his  possession  all  the  goods 
and  chattels,  right  and  credits,  moneys  and  effects,  land  and  tenements, 
books,  records,  documents,  papers,  choses  in  action,  bills,  notes  and  proper- 
ty of  every  description,  derived  by  means  of  any  practice  declared  to  be 
illegal  and  prohibited  by  §§  8114  thru  8136,  including  also  all  property  with 
which  such  property  has  been  mingled,  if  such  property  cannot  be  identi- 
fied in  kind  because  of  such  commingling,  and  sell,  convey  and  assign  the 
same,  and  hold  and  dispose  of  the  proceeds  thereof  under  the  direction  of 
the  said  court  for  the  equal  benefit  of  all  who  establish  an  interest  therein 
by  reason  of  the  use  and  employment  by  the  defendant  of  any  practices 
herein  declared  to  be  illegal  and  prohibited;  and  the  court  shall  have  juris- 
diction of  all  questions  arising  in  said  proceedings  and  may  make  such 
orders  and  decrees  therein  as  justice  and  equity  shall  require. 

1937  (40)  1. 

§  8132.  Remedies. — Every  sale  made  in  violation  of  any  of  the  provisions 
of  §§  8114  thru  8136  shall  be  voidable  at  the  election  of  the  purchaser;  and 
the  person  making  such  sale  and  every  director,  officer  or  agent  of  or  for 
such  seller,  if  such  director,  officer  or  agent  shall  have  personally  partici- 
pated or  aided  in  any  way  in  making  such  sale,  shall  be  jointly  and  sev- 
erally liable  to  such  purchaser  in  an  action  at  law  in  any  court  of  competent 
jurisdiction  upon  tender  of  the  securities  sold  or  of  the  contract  made  for 
the  full  amount  paid  by  such  purchaser,  with  interest,  together  with  all 
taxable  court  costs  (and  reasonable  attorney's  fees) :  provided,  that  no  ac- 
tion shall  be  brought  for  the  recovery  of  the  purchase  price  after  two  years 
from  the  date  of  such  sale  and,  provided  further,  that  no  purchaser  oth- 
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erwise  entitled  shall  claim  or  have  the  benefit  of  this  section  who  shall 
have  refused  or  failed  within  thirty  days  from  the  date  thereof  to  accept  an 
offer  in  writing  of  the  seller  to  take  back  the  security  in  question  and  to 
refund  the  full  amount  paid  by  such  purchaser,  together  with  interest  on 
such  amount  for  the  period  from  the  date  of  payment  by  such  purchaser 
down  to  the  date  of  repayment,  such  interest  to  be  computed: 

(a)  In  case  such  securities  consist  of  interest-bearing  obligations,  at  the 
same  rate  as  provided  in  such  obligations;  and 

(b)  In  case  such  securities  consist  of  other  than  interest-bearing  obliga- 
tions, at  the  rate  of  six  per  centum  per  annum;  less,  in  every  case,  the 
amount  of  any  income  from  said  securities  that  may  have  been  received 
by  such  purchaser. 

1937  (40)   1. 

§  8133.  Penalties. — (a)  Whoever  violates  any  provision  of  §§  8114  thru  8136, 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  one 
thousand  dollars  ($1,000.00)  or  by  imprisonment  for  not  more  than  three 
years,  or  by  both  such  fine  and  imprisonment;  but  an  affirmative  showing 
that  an  act  or  omission  which  constituted  a  violation  occurred  in  good  faith 
and  on  reasonable  grounds  for  believing  it  not  to  be  a  violation,  shall  relieve 
from  the  penalty  prescribed  in  this  subsection. 

(b)  Whoever,  for  the  purpose  of  procuring  the  registration  of  any  se- 
curity by  notification  or  by  qualification  or  for  the  purpose  of  procuring 
the  registration  of  any  dealer  or  salesman,  shall  knowingly  make  any  false 
statement  or  shall  make  or  cause  to  be  made  any  false  representation  of  a 
material  fact  to  the  commissioner  shall  be  guilty  of  a  felony  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
for  not  less  than  one  year  nor  more  than  five  years,  or  by  fine  of  not  more 
than  one  thousand  dollars  ($1,000.00),  or  by  both  such  fine  and  imprison- 
ment. 

(c)  Whoever  engages  in  this  State  in  making  of  fictitious  or  pretended 
sales  or  purchases,  or  who  causes  the  making  of  fictitious  or  pretended 
sales  or  purchases,  or  who  engages  in  the  offer  of  fictitious  or  pretended 
sales  or  purchases  of  any  securities  within  the  meaning  of  §§  8114  thru 
8136,  the  actual  delivery  of  which  securities  is  not  to  follow  such  sale,  shall 
be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be  punished  by 
imprisonment  in  the  state  prison  for  not  less  than  one  year,  nor  more  than 
five  years,  or  by  fine  of  not  more  than  five  thousand  dollars  ($5,000.00),  or 
by  both  such  fine  and  imprisonment. 

1937  (40)  1. 

§  8134.     Statutory  or  common  law  remedies. — Nothing  in  §§  8114  thru  8136 
shall  limit  any  statutory  or  common  law  right  of  any  person  to  bring  any 
action  in  any  court  for  any  act  involved  in  the  sale  of  securities,  or  the 
right  of  the  State  to  punish  any  person  for  any  violation  of  any  law. 
1937  (40)  1. 

§  8135.  Appeals. — An  appeal  may  be  taken  by  any  person  interested  from 
any  final  order  of  the  commissioner  to  the  circuit  court  of  the  county  in 
which  the  applicant  resides,  by  serving  upon  the  commissioner,  within 


§  8135  Civil  Code  Page  696 

twenty  days  after  notice  of  the  entry  of  such  order,  a  written  notice  of  such 
appeal  stating  the  grounds  upon  which  a  reversal  of  such  final  order  is 
sought;  a  demand  in  writing  for  a  certified  transcript  of  the  record  and  of 
all  papers  on  file  in  his  office  affecting  or  relating  to  such  order  and  execut- 
ing a  bond  in  the  penal  sum  of  five  hundred  dollars  ($500.00)  to  this  State, 
with  sufficient  surety  to  be  approved  by  the  commissioner  or  the  court, 
conditioned  upon  the  faithful  prosecution  of  such  appeal  to  final  judgment, 
and  the  payment  of  all  such  costs  as  shall  be  adjudged  against  the  appell- 
ant. Thereupon  the  commissioner  shall  within  ten  days  make,  certify  and 
file  with  the  clerk  of  said  court  such  a  transcript,  or  in  lieu  thereof  the  orig- 
inal papers  if  the  court  shall  so  order;  and  the  appellant  shall  within  five 
days  thereafter  file  the  same  and  a  copy  of  the  notice  of  appeal  with  the 
clerk  of  said  court,  which  said  notice  of  appeal  shall  stand  as  appellant's 
complaint  and  thereupon  said  cause  shall  be  entered  on  the  trial  calendar 
of  said  court  for  trial  de  novo  and  shall  be  given  precedence  by  the  court 
over  other  matters  pending  in  said  court.  The  court  shall  receive  and  con- 
sider evidence,  whether  oral  or  documentary,  concerning  the  order  of  the 
commissioner  from  whom  the  appeal  is  taken.  If  the  order  of  the  com- 
missioner shall  be  reversed,  said  court  shall  by  its  mandate  specifically 
direct  said  commissioner  as  to  his  further  action  in  the  matter,  including 
the  making  and  entering  of  any  order  or  orders  in  connection  therewith, 
and  the  conditions,  limitations  or  restrictions  to  be  therein  contained, 
provided  that  the  commissioner  shall  not  thereby  be  barred  from  there- 
after proceeding  against  such  person  for  any  proper  cause  which  may 
thereafter  accrue  or  be  discovered.  If  said  order  shall  be  affirmed,  said 
appellant  shall  not  be  barred  after  thirty  days  from  filing  a  new  applica- 
tion, provided  such  application  is  not  otherwise  barred  or  limited.  Such 
appeal  shall  not  in  anywise  suspend  the  operation  of  the  order  appealed 
from  during  the  pendency  of  such  appeal  unless  upon  proper  order  of  the 
court.  An  appeal  may  be  taken  to  the  supreme  court  from  the  judgment 
or  decree  of  the  circuit  court  in  the  same  manner  as  other  appeals  are 
taken  to  that  court,  provided  such  appeal  shall  not  operate  as  a  super- 
sedeas or  stay  of  the  decree  or  judgment  from  which  such  appeal  is  taken. 
1937  (40)  1. 

§  8136.     Invalidity— short  title— repeal. 

(1)  If  any  provision  of  §§  8114  thru  8136,  or  the  application  of  such  pro- 
vision to  any  person  or  circumstances,  shall  be  held  invalid,  the  remainder 
of  §§  8114  thru  8136,  or  the  application  of  such  provision  to  persons  or  cir- 
cumstances other  than  those  as  to  which  it  is  held  invalid,  shall  not  be  af- 
fected thereby. 

(2)  §§  8114*thru  8136  may  be  cited  as  the  South  Carolina  Securities  Act. 

(3)  Subject  to  the  limitations  provided  in  subdivisions  (a),  (b),  and  (c)  of 
this  section,  sections  8114  to  8136,  both  inclusive,  Code  of  Laws  of  South 
Carolina,  1932,  and  all  acts  or  parts  of  acts  inconsistent  herewith,  are 
hereby  repealed. 

(a)  The  provisions  of  all  laws  which  are  repealed  by  §§  8114  thru  8136 
herein  shall  remain  in  force  for  the  prosecution  and  punishment  of  any 
person  who,  before  October  28,  1936,  shall  have  violated  the  provisions  of 
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any  law  in  force  at  the  time  of  such  violation,  and  such  person  may  be 
prosecuted  and  punished  under  the  law  as  it  existed  when  such  violation 
occurred. 

(b)  In  the  case  of  sales,  contracts,  or  agreements  made  prior  to  October 
28,  1936,  the  civil  rights  and  liabilities  of  the  parties  thereto  shall  remain  as 
provided  by  the  law  as  it  existed  as  the  time  such  sales,  contracts,  or  agree- 
ments were  made  and  all  parts  of  laws  repealed  by  §§  8114  thru  8136  herein 
shall  remain  in  force  for  the  enforcement  of  such  rights  and  liabilities. 

(c)  All  securities  which  shall  have  been  admitted  to  record  and  recorded 
in  the  register  of  qualified  securities,  as  provided  by  the  said  law  hereby 
repealed,  prior  to  October  28,  1936,  shall  be  legally  salable  unless  otherwise 
ordered  by  the  commissioner. 

(d)  All  proceedings  pending  before  the  insurance  commissioner  under  the 
law  hereby  repealed  shall  be  continued  and  brought  to  final  conclusion 
under  the  provisions  of  the  law  in  force  at  the  time  that  the  proceedings 
were  brought.  Provided,  the  insurance  commission  is  authorized  to  ex- 
pend not  exceeding  $4,250.00  to  carry  out  the  provision  of  §§  8114  thru  8136. 

1937   (40)   1. 
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§  8137.     Cooperative    associations   —   purposes   —   meaning   of    words.   — 

Five  or  more  persons,  residents  of  South  Carolina,  may  associate  them- 
selves as  a  cooperative  association,  society,  company,  union  or  exchange  for 
the  purpose  of  conducting  within  this  State  any  agricultural,  dairy,  mer- 
cantile, mining,  mechanical  or  manufacturing  business  on  the  cooperative 
plan.  The  word  "cooperative"  shall  form  a  part  of  the  name  of  the  cor- 
poration, and,  for  the  purposes  of  §§  8137  thru  8149,  the  words  "associa- 
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tion,"  "society,"  "company,"  "union"  and  "exchange"  shall  have  the  same 
signification  and  shall  import  a  corporation. 
1932  Code,  §  8137;  Civ.  C.  '22,  §  4331;  1915  (29)  235. 

§  8138.     Written    petition    filed    with    secretary    of    state    —    contents.    — 

They  shall  file  with  the  secretary  of  state  a  written  petition,  signed  by 
themselves,  setting  forth  the  names  and  residences  of  the  petitioners;  the 
name  of  the  proposed  corporation;  the  place  at  which  it  purposes  to  have 
its  principal  place  of  business;  the  general  nature  of  the  business  which  it 
purposes  to  engage  in;  the  amount  of  capital  stock  of  the  association,  and 
how  and  when  payable;  the  number  of  shares  into  which  the  capital  stock 
is  to  be  divided,  and  the  par  value  of  each  share,  and  all  other  matters 
which  it  may  be  desirable  to  set  forth. 

1932  Code,  §  8138;  Civ.  C.  '22,  §  4332:  1915  (29)  235. 

§  8139.  Commission  —  books  of  subscription  —  notice.  —  Upon  the  filing 
of  the  petition,  as  above,  and  upon  the  payment  of  fee  for  the  recording  of 
said  petition,  the  secretary  of  state  shall  issue  to  the  said  petitioners  a  com- 
mission constituting  them  a  board  of  corporators  and  authorizing  them  to 
open  books  of  subscription  to  the  capital  stock  of  the  proposed  association 
after  such  public  notice,  not  exceeding  ten  days,  as  he  may  require  in  said 
commission. 

1932  Code,  §  8139;  Civ.  C.  '22.  §  4333:  1915  (29)  235. 

§  8140.  Subscriptions  —  how  paid  —  regulation.  —  All  subscriptions  to  the 
capital  stock  of  any  association  organized  under  §§  8137  thru  8149  shall  be 
payable  in  money,  or  in  labor,  or  in  property,  at  its  money  value,  and  shall 
be  listed,  the  labor  or  the  property,  and  the  value  thereof  to  be  specified  in 
the  list  of  subscriptions;  but  no  subscription  in  labor  or  property  shall  be 
received  unless  such  labor  or  property,  and  the  value  thereof,  so  to  be 
specified  as  aforesaid,  be  approved  by  said  board  of  corporators;  and  in  case 
of  failure  to  perform  the  labor  or  to  deliver  the  property  according  to  the 
terms  of  the  subscription,  the  money  value  thereof,  as  specified  in  the  list 
of  subscriptions,  shall  be  paid  by  the  subscribers. 
1932  Code,  §  8140;  Civ.  C.  '22,  §  4334;  1915  (29)  235. 

§  8141.  Capital  stock  —  par  value  —  stockholder.  —  No  association  shall 
be  formed  under  §§  8137  thru  8149  with  a  capital  stock  less  than  one  hun- 
dred dollars.  The  par  value  of  the  shares  shall  not  be  less  than  five  dollars. 
No  stockholder  shall  own  shares  of  a  greater  par  value  than  one-fifth  of 
the  capital  stock  of  the  association,  or  be  entitled  to  more  than  one  vote 
on  any  subject  arising  in  the  management  of  the  association. 
1932  Code,  §  8141;  Civ.  C.  '22,  §  4335;  1915  (29)  235. 

See  section  8149-1  which  provides  when  contract  of  membership  with  cotton  co- 
operative association  executed. 

§  8142.  Organization  —  removal  of  officers  —  bond  of  treasurer.  —  When 
not  less  than  fifty  per  cent,  of  the  proposed  capital  stock  shall  have  been 
subscribed  by  bona  fide  subscribers,  the  board  of  corporators  shall  call  all 
the  subscribers  together.     At  such  meeting  of  the  subscribers,  a  majority 
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of  whom  being  present  in  person,  or  by  proxy,  the  subscribers  shall  pro- 
ceed to  the  organization  of  the  association  by  the  election  from  themselves 
of  a  board  of  directors,  not  less  than  five  nor  more  than  nine  in  number, 
each  subscriber  having  one  vote  and  no  more.  This  board  of  directors 
shall  manage  the  affairs  of  the  association  for  such  term  of  office  as  the  by- 
laws may  prescribe  and  until  their  successors  shall  have  been  elected  and 
shall  have  qualified  and  shall  enter  upon  the  discharge  of  their  duties;  but 
a  majority  of  the  stockholders  meeting,  legally  called  according  to  the  by- 
laws of  the  association,  to  remove  any  director  or  officer  for  cause,  and  to  fill 
the  vacancy,  and  thereupon  the  director  or  officer  so  removed  shall  cease  to 
be  a  director  or  officer  of  said  association.  The  officers  of  every  such  as- 
sociation shall  be  a  president,  a  secretary  and  a  treasurer  (or  a  secretary- 
treasurer  combined),  who  shall  be  elected  annually  by  the  directors,  and 
each  of  said  officers  must  be  a  director  of  the  association.  The  treasurer  or 
secretary-treasurer  shall  give  such  bond  so  as  the  board  of  directors  may  re- 
quire. The  board  of  directors  shall  call  for  the  payment  of  the  subscription 
to  the  capital,  either  in  whole  or  in  such  installments  as  it  may  see  fit. 
1932  Code,  §  8142;  Civ.  C.  '22,  §  4336;  1915  (29)  235;  1938  (40)  1665. 

§  8143.     Certificate  of  charter  —  recording  —  duties  of  board  of  corporators. 

— Upon  the  payment  to  the  treasurer  or  the  secretary-treasurer  of  the  asso- 
ciation of  at  least  twenty  per  cent,  of  the  aggregate  amount  of  the  capital 
subscribed  payable  in  money,  and  also  upon  the  delivery  of  at  least  twenty 
per  cent,  of  the  property  subscribed  to  the  aggregate  amount  of  the  capital 
stock,  or  upon  its  delivery  being  secured  by  such  obligations  of  the  sub- 
scribers as  the  board  of  directors  may  approve,  the  board  of  directors  shall, 
over  their  own  signatures,  certify  to  the  secretary  of  state  that  all  the  re- 
quirements for  the  formation  of  such  corporation  have  been  complied  with. 
Upon  the  filing  of  this  return  by  the  corporators  and  the  payment  of  the  re- 
quired fee  for  recording  such  return,  and  upon  the  receipt  of  the  charter 
fee  as  now  provided  by  law,  the  secretary  of  state  shall  issue  to  the  board 
of  corporators  a  certificate  of  charter  authorizing  the  association  to  com- 
mence business  under  the  name  and  for  the  purposes  indicated  in  the  writ- 
ten declaration.  The  certificate  of  charter  granted  by  the  secretary  of  state 
shall  be  recorded  in  the  office  of  register  of  mesne  conveyances  or  clerk  for 
the  county  in  which  such  association  shall  have  a  business  office.  The  board 
of  corporators  shall  turn  over  to  the  proper  officers  of  the  association  all 
subscriptions,  lists  or  other  papers  which  they  have  taken  as  corporators, 
and  all  such  papers  shall  be  as  valid  as  if  taken  and  made  by  the  corpora- 
tors. 
1932  Code,  §  8143:  Civ.  C.  '22.  §  4337;  1915  (29)  235. 

§  8144.  Powers  of  association. — Each  association  created  under  §§  8137 
thru  8149  shall  have  power  to  conduct  any  agricultural,  dairy,  mercantile, 
manufacturing  or  mechanical  business  on  the  cooperative  plan,  and  may 
buy,  sell  and  deal  in  the  products  of  any  other  cooperative  company  here- 
tofore organized  or  hereafter  organized  under  the  provisions  of  §§  8137 
thru  8149. 
1932  Code,  §  8144;  Civ.  C.  '22,  §  4338;  1915  (29)  235. 
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§  8145.  Investment  of  reserve  fund.  —  At  any  regular  meeting,  or  at  any 
duly  called  special  meeting,  at  which  at  least  a  majority  of  all  its  stock- 
holders shall  be  present,  an  association  organized  under  §§  8137  thru  8149 
may,  by  a  majority  vote  of  those  present,  authorize  the  investment  of  its 
reserve  fund,  or  any  part  thereof,  or  of  not  to  exceed  twenty-five  per  cent, 
of  its  capital,  in  the  capital  stock  of  any  other  cooperative  association. 
1932  Code,  §  8145;  Civ.  C.  '22,  §  4339;  1915  (29)  235. 

§  8146.  Apportionment  of  earnings.  —  The  directors  of  each  such  associa- 
tion, subject  to  revisions  by  the  association  at  any  general  or  duly  called 
special  meeting,  shall  apportion  the  earnings  of  the  business  in  the  follow- 
ing manner: 

(1)  They  shall  declare  and  pay  dividends  on  the  paid-up  capital  stock  not 
exceeding  six  per  cent,  per  annum,  said  dividends  to  be  paid  at  such  time 
as  the  by-laws  shall  prescribe. 

(2)  They  shall  set  aside  annually  not  less  than  ten  per  cent,  of  the  net 
profits  of  the  association  for  a  reserve  fund  until  there  is  accumulated  in 
said  reserve  fund  an  amount  not  less  than  thirty  per  cent,  of  the  paid-up 
capital  stock. 

(3)  They  shall  appropriate  five  per  cent,  of  the  net  profits  for  an  educa- 
tional fund  to  be  used  in  teaching  cooperation. 

(4)  The  remainder  of  said  net  profits  shall  be  applied  as  a  uniform  divi- 
dend, as  follows:  (a)  one-half  of  such  uniform  dividend  upon  the  amount 
of  purchases  of  shareholders,  and  upon  the  wages  of  employees,  and  (b) 
one-half  of  such  uniform  dividend  to  nonshareholders  on  the  amount  of 
their  purchases  from  and  through  the  association,  which  may  be  credited 
to  the  account  of  such  nonshareholder  on  account  of  the  capital  stock  of 
the  association;  but  in  productive  associations,  such  as  creameries,  can- 
neries, elevators,  factories,  and  the  like,  such  dividends  shall  be  on  the 
raw  material  delivered  instead  of  on  goods  purchased.  In  case  the  asso- 
ciation is  both  a  selling  and  a  productive  concern,  the  dividend  may  be  on 
both  raw  material  delivered  and  on  goods  purchased  by  patrons. 

1932  Code,  §  8146;  Civ.  C.  '22,  §  4340;  1915  (29)  235. 

§  8147.  Report  to  commissioner  of  agriculture. — Every  association  organ- 
ized under  the  terms  of  §§  8137  thru  8149  shall,  annually,  on  or  before  the 
first  day  of  January  each  year,  make  a  report  to  the  commissioner  of  agri- 
culture. Such  report  shall  contain  the  name  of  the  association,  its  prin- 
cipal place  of  business,  and  generally  a  statement  as  to  its  business,  show- 
ing total  amount  of  business  transacted,  amount  of  capital  stock  subscribed 
for  and  paid  in,  number  and  names  of  stockholders,  total  expenses  of  op- 
eration, amount  of  indebtedness  or  liabilities,  and  its  profits  and  losses. 
This  annual  report  to  the  commissioner  of  agriculture  shall  be  for  his  con- 
fidential information. 
1932  Code,  §  8147;  Civ.  C.  '22.  §  4341;  1915  (29)  235;  1936  (39)  1615;  1941  (42)  119. 

§  8148.  Other  associations  may  accept  benefits  of  this  article.  —  All  co- 
operative corporations,  associations,  or  companies  which  have  heretofore 
organized  and  are  now  doing  business  under  the  corporation  statutes  of  this 
State,  or  which  have  attempted  so  to  organize  and  so  to  do  business,  shall 
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have  the  benefit  of  all  the  provisions  of  §§  8137  thru  8149,  and  shall  be  bound 
thereby,  on  filing  with  the  secretary  of  state  a  written  declaration  signed 
and  sworn  to  by  the  president  and  by  the  secretary  to  the  effect  that  said 
cooperative  company  or  association  has,  by  a  majority  vote  of  its  stockhold- 
ers, decided  to  accept  the  benefits  of,  and  to  be  bound  by,  the  provisions  of 
§§  8137  thru  8149.  No  association  organized  under  this  article  shall  be  re- 
quired to  do  or  to  perform  anything  not  specially  required  herein  in  order 
to  become  a  corporation  or  to  continue  its  business  as  such. 
1932  Code,  §  8148;  Civ.  C.  '22,  §  4342;  1915  (29)  235. 

§  8149.  Restricted  use  of  the  term  "cooperative." — No  corporation  or  as- 
sociation hereinafter  organized  or  doing  business  for  profit  in  this  State 
shall  be  entitled  to  use  the  term  "cooperative"  as  part  of  its  corporate  or 
other  business  name  or  title,  unless  it  has  complied  with  the  provisions  of 
§§  8137  thru  8149;  and  any  corporation  or  association  violating  the  provis- 
ions of  this  section  may  be  enjoined  from  doing  business  under  such  name 
at  the  instance  of  any  stockholder  of  any  association  legally  organized 
hereunder. 
1932  Code,  §  8149;  Civ.  C.  "22,  §  4343;  1915  (29)  235. 

§  8149-1.  When  contract  of  membership  with  cotton  cooperative  associa- 
tions executed  —  existing  contracts  ended. — A  person,  firm  or  corporation 
shall  become  a  member  of  a  cotton  cooperative  association  organized 
and  or  domesticated  under  the  laws  of  the  State  of  South  Carolina  only 
when  the  membership  contract  shall  be  in  duplicate,  and  shall  state  the 
time  of  the  duration  of  such  contract,  signed  both  by  the  member  and  the 
association.  The  signature  of  any  person  on  a  draft  or  check  containing 
conditions  which  purport  to  make  a  person  a  member  of  a  cotton  cooper- 
ative association  as  a  prerequisite  to  obtaining  money  on  any  draft  or  check 
given  to  him  for  any  cotton  which  he  has  sold  or  pledged  to  any  cotton 
cooperative  association  shall  not  be  construed  as  making  such  person  a 
member  of  the  association,  even  though  he  has  signed  or  endorsed  the 
check  or  draft.  All  contracts  or  membership  agreement  whereby  any  per- 
sons, firms  or  corporations  are  now  members  of,  or  affiliated  with  any  cot- 
ton cooperative  association  or  associations  organized  or  domesticated  under 
the  laws  of  the  State  of  South  Carolina  shall,  and  the  same  are  hereby  de- 
clared ended  and  all  legal  liability  hereafter  shall  cease  from  and  after  the 
passage  of  this  section.  Any  person,  firm  or  corporation  violating  any 
terms  of  this  section  shall  be  declared  guilty  of  misdemeanor  and,  upon 
conviction,  punished  by  fine  not  less  than  $100.00  and  not  more  than 
$1,000.00,  or  by  imprisonment  of  a  period  of  not  less  than  thirty  days  or 
not  more  than  six  months,  or  both,  in  the  discretion  of  the  court.  Each 
violation  for  any  provisions  of  this  section  shall  be  deemed  separate  of- 
fenses. If  any  provisions  of  this  section,  or  the  application  of  such  provis- 
ion to  any  person,  firm,  corporation,  or  circumstance,  shall  be  held  invalid, 
the  remainder  of  this  section,  or  the  application  of  such  provision  to  such 
person,  firm,  corporation  or  circumstance,  other  than  those  as  to  which  it  is 
held  invalid,  shall  not  be  affected  thereby. 
1937  (40)  540. 
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ARTICE  2 
Food  Growers  Association  of  South  Carolina 


8150.  Organization. 

8151.  Object. 

8152.  Membership. 

8153.  Capital  stock. 

8154.  Disposition  of  net  funds. 


8155.  Powers    of   board    of   directors 
charters. 

8156.  Expenses. 

8157.  Conformity  with   federal  acts. 


§  8150.  Organization. — The  food  growers  association  of  South  Carolina, 
organized  and  to  be  operated  in  association  and  conformity  with  the  re- 
quirements of  the  Capper- Volstead  Act  of  the  Federal  Government  and  the 
Federal  Farm  Act  is  hereby  authorized  and  constituted  with  full  power  to 
organize  and  conduct  the  same  under  such  rules  and  regulations  as  may 
hereinafter  appear  or  as  may  be  promulgated  by  the  directors  thereof  con- 
sistent with  the  requirements  of  this  article. 
1932  Code,  §  8150;  1930  (36)  2137. 

§  8151.  Object. — The  object  of  the  food  growers  association  of  South  Car- 
olina shall  be  to  buy  and  sell  for  its  farmer  members  on  a  commission  or 
brokerage  basis;  to  finance  and  store  for  its  farmer  members;  to  negotiate 
insurance  for  its  farmer  members;  and  to  render  such  other  service  as  may 
be  helpful  in  the  conduct  of  ordinary  business  of  farming. 
1932  Code,  §  8151;  1930  (36)  2137. 

§  8152.  Membership.  —  Membership  in  the  food  growers  association  of 
South  Carolina  shall  be  divided  into  two  classes,  A  and  B  respectively;  class 
A  to  be  non-voting  and  to  be  selected  outside  of  agricultural  pursuits,  with 
earnings  limited  and  retirable  with  notice;  class  B  to  be  exclusively  of  far- 
mers with  exclusive  power  to  vote  and  having  the  right  to  participate  in 
full  co-operative  earnings. 

1932  Code,  §  8152;  1930  (36)  2137. 

§  8153.     Capital  stock. — The  capital  stock  of  the  corporation  shall  consist 
of  ten  thousand  membership  shares  of  the  par  value  of  fifty  dollars  per 
share,  to  be  apportioned  to  class  A  and  B  within  the  discretion  of  the  board 
of  directors  of  said  corporation. 
1932  Code,  §  8153;  1930  (36)  2137. 

§  8154.  Disposition  of  net  funds. — All  net  funds  arising  from  subscrip- 
tions to  stock  of  this  corporation,  whether  originally  subscribed  in  property 
values  or  in  cash  shall  be  invested  in  securities  approved  by  the  state  in- 
surance commissioner  and  said  securities  deposited  with  the  said  state  in- 
surance commissioner  in  trust  to  be  used  as  a  basis  of  credit  for  said  cor- 
poration; withdrawals  and  substitutions  of  securities  to  be  permitted  upon 
request  of  the  board  of  directors  and  approval  by  the  insurance  commis- 
sioner of  securities  substituted. 
1932  Code,  §  8154;  1930  (36)  2137. 

§  8155.  Powers  of  board  of  directors — charters. — The  power  and  right  to 
charter  the  food  growers  association  of  South  Carolina  is  hereby  vested  in 
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the  board  of  directors  of  said  company  and  the  secretary  of  state  is  hereby 
authorized,  empowered  and  directed  to  issue  a  charter  to  said  corporation 
without  charging  the  usual  corporation  fees  incident  to  the  issuance  of  a 
charter  by  his  office,  and  said  corporation  shall  be  exempt  from  state,  coun- 
ty and  municipal  taxes,  licenses  and  fees  of  any  officer  of  the  State  or  sub- 
division thereof. 
1932  Code,  §  8155;  1930  (36)  2137. 

§  8156.     Expenses. — The  expenses  of  organization  shall  be  paid  out  of  mem- 
bership fees  as  directed  by  said  organization. 
1932  Code,  §  8156;  1930  (36)  2137. 

§  8157.  Conformity  with  federal  acts. — The  food  growers  association  of 
South  Carolina  shall  conform  and  comply  with  the  Capper- Volstead  Act  of 
the  Federal  Government  and  the  Federal  Farm  Act  and  the  details  of  a  pre- 
liminary organization  shall  be  under  the  direction  and  supervision  of  the 
department  of  agriculture,  provided,  that  nothing  in  this  article  shall  give 
the  department  of  agriculture  right  to  interfere  with  the  operation  of  the 
food  growers  association  of  South  Carolina  after  a  duly  constituted  board 
of  directors  have  been  elected  and  qualified. 
1932  Code,  §  8157;  1930  (36)  2137;  1936  (39)  1615;  1941  (42)  119. 


ARTICLE  3 
Charitable,  Social  and  Religious  Societies 

8158.  Certificate  of  incorporation.  8164   and   8165.  Amendment  of  charter. 

8159.  Contents  and  filing  of  declaration.  8166.  Certified    copy    of   charter    as    evi- 

8160.  Fee  for  certificate.  dence. 

8161.  Powers  of  corporation.  8167.  Recordation  by  secretary   of  state. 

8162.  Effect  of  irregularities.  8168.  Powers   enlarged. 

8163.  Dissolution  of  corporation. 

§  8158.  Issuance  of  certificates  of  incorporation  to  religious,  educational 
and  other  such  associations. — The  secretary  of  state  is  hereby  authorized 
and  empowered  to  issue  certificates  of  incorporation  to  any  church,  college, 
school,  lodge,  society,  company  or  other  association,  having  no  capital  stock 
divided  into  shares,  but  holding  or  desiring  to  hold  property  in  common  for 
religious,  educational,  social,  fraternal,  charitable  or  eleemosynary  pur- 
poses other  than  for  the  insurance  of  life,  health,  accident  or  property. 

1932  Code,  §  8158;  Civ.  C.  '22,  §  4344;  Civ.  C.  "12.  §  2862;  Civ.  C.  '02,  §   1902;  1900 
(23)  390. 

See    §    4996-62,    which    provides    that      tions   and  amendments  to  such  existing 
state   department   of  public   welfare   ap-      charters. 
prove  charters   for  charitable   organiza- 

§  8159.  Declaration — what  to  contain  and  where  filed — approved  and  en- 
dorsed— when  Secretary  of  State  may  refuse  charter — provisions  not  to 
apply  to  charities,  religious  and  eleemosynary  institutions. — Any  lodge, 
church,  college,  school,  society,  association  or  company  organized  for  the 
purposes  aforesaid,  may,  after  giving  at  least  three  days'  public  notice  in 
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one  or  more  newspapers  published  in  the  county  in  which  the  organization 
is  perfected,  file  in  the  office  of  the  secretary  of  state  a  written  declaration, 
signed  by  two  or  more  of  the  officers  or  agents  elected  or  appointed  to  su- 
pervise or  manage  its  affairs,  setting  forth: 

First.  The  names  and  residences  of  the  petitioners. 

Second.  The  names  of  the  proposed  corporation. 

Third.  The  place  at  which  it  proposes  to  have  its  headquarters  or  be  lo- 
cated. 

Fourth.  The  purpose  of  the  proposed  corporation. 

Fifth.  The  names  and  residences  of  all  officers,  managers,  trustees,  direc- 
tors or  other  officers  or  agents  of  the  proposed  corporation  at  the  time  the 
application  is  made;  such  other  information  as  it  may  desire,  or  the  secre- 
tary of  state  may  require:  provided,  that  said  declaration  shall  be  opproved 
by  the  clerk  of  court,  sheriff,  probate  judge,  county  treasurer  and  county 
auditor  in  thecounty  in  which  said  association  proposes  to  have  its  prin- 
cipal place  of  business,  and  if  located  within  an  incorporated  city  or  town 
must  be  endorsed  by  at  least  fifty  freehold  electors,  and  without  an  incor- 
porated city  or  town,  by  at  least  twenty-five  freehold  electors:  provided, 
further,  that  if  the  secretary  of  state  has  reason  to  suspect  that  any  such 
association  or  society  will  be  operated  in  violation  of  law,  or  will  keep  a 
place  where  alcoholic  liquors  or  beverages  are  to  be  stored  or  kept,  or  given 
away  or  supplied  to  its  members,  then  said  charter  shall  be  refused. 
Provided,  that  the  provisions  of  this  section  requiring  declarations  to  be 
approved  by  the  clerk  of  court,  sheriff,  probate  judge,  county  treasurer 
and  county  auditor  and  endorsed  by  freehold  electors  shall  not  apply  to 
applications  for  charter  for  religious  or  eleemosynary  institutions. 

1932  Code,  §  8159;  Civ.  C.  '22,  §  4345;  Civ.  C.  '12,  §  2863;  Civ.  C.  -02.  §  1903;  1900 
(23)  390;  1914  (28)  496;  1915  (29)  190. 

§  8160.  Fee  for  certificate. — Upon  the  filing  of  the  above  declaration,  and 
the  payment  of  a  charter  fee  of  three  dollars,  the  secretary  of  state  shall 
issue  to  the  proposed  corporation  a  certificate  of  incorporation  for  the 
term  that  may  be  fixed  in  the  said  declaration,  or,  in  the  absence  of  such 
limitation,  in  perpetuity. 

1932  Code,  §  8160;  Civ.  C.  '22,  §  4346;  Civ.  C.  '12,  §  2864;  Civ.  C.  '02.  §  1904;  1900 
(23)  390. 

See  §  7742. 

§  8161.  Powers  of  corporation. — Every  corporation  chartered  under  §§ 
8158  thru  8167  shall  have  the  following  powers:  (1)  to  make  contracts,  to 
loan  money,  to  acquire  and  transfer  property,  both  real  and  personal,  un- 
der such  regulations  as  may  be  fixed  in  the  by-laws  of  the  said  corporation, 
possessing  the  same  powers  in  such  respects  as  individuals  now  enjoy.  (2) 
To  sue  and  be  sued  by  its  corporate  name.  (3)  To  have  a  common  seal,  and 
alter  the  same  at  pleasure.  (4)  To  make  by-laws  and  all  rules  and  regula- 
tions deemed  expedient  for  its  management,  not  inconsistent  with  the  laws 
of  this  State  and  of  the  United  States.  (5)  To  borrow  money  for  the  pur- 
pose of  carrying  out  the  objects  of  its  charter,  to  make  notes,  bonds  or  oth- 
er evidences  of  debt,  and  to  secure  the  payment  of  its  obligations  by  mort- 
gage or  deed  of  trust  on  all  or  any  of  its  property  and  franchises,  both 


Page  705  Charitable,  Social  and  Religious  Societies  §  6166 

real  and  personal.  (6)  To  expel  or  suspend  members  or  associates.  (7)  To 
enforce  the  collections  of  dues  and  charges  under  such  penalties  as  may  be 
provided  in  the  by-laws. 

1932  Code,  §  8161;  Civ.  C.  '22,  §  4347;  Civ.  C.  '12,  §  2865;  Civ.  C.  '02,  §  1905;  1900 
(23)  390. 

§  8162.  What  necessary  to  vitiate  incorporation. — No  irregularity  in  com- 
plying with  the  provisions  of  §§  8158  thru  8167  shall  be  held  to  vitiate  the 
incorporation  until  a  direct  proceeding  to  set  aside  and  annul  the  charter 
be  instituted  by  the  proper  authorities  of  the  State;  and  all  acts  done  and 
contracts  entered  into  shall  have  the  same  force  and  effect  as  if  no  irregu- 
larity had  existed. 

1932  Code,  §  8162;  Civ.  C.  '22,  §  4348;  Civ.  C.  '12,  §  2866;  Civ.  C.  '02,  §  1906;  1900 
(23)  390. 

§  8163.  How  corporation  may  be  dissolved. — Any  corporation  organized  for 
the  purposes  aforesaid  which  has  been  heretofore  chartered  or  may  be 
chartered  under  8158  thru  8167,  which  shall  have  accomplished  the  pur- 
pose for  which  it  has  been  organized,  or  which  may  desire  to  wind  up  its 
affairs,  may  do  so,  upon  a  vote  of  a  two-thirds  majority  of  its  members  at 
a  meeting  of  which  published  notice,  or  written  notice  mailed  to  each 
member,  shall  be  given,  which  notice  shall  state  the  purpose  of  the  pro- 
posed meeting,  a  certificate  of  such  fact  to  be  filed  with  the  secretary  of 
state. 

1932  Code,  §  8163;  Civ.  C.  '22,  §  4349;  Civ.  C.  '12,  §  2867;  Civ.  C.  '02,  §  1907;  1900 
(23)  390. 

§  8164.  How  charter  may  be  amended. — Any  corporation  organized  for 
the  purposes  aforesaid,  which  has  been  heretofore  chartered  or  may  bf. 
chartered  under  §§  8158  thru  8167,  may  have  its  charter  amended  in  any 
particular  by  the  secretary  of  state,  by  a  majority  vote  of  its  members 
present,  at  a  meeting  held  after  notice  stating  the  time,  place  and  pur- 
poses thereof,  given  by  publication,  one  time,  in  a  newspaper  published 
in  the  county  in  which  the  corporation  is  located,  or  by  sending  by  regis- 
tered mail  such  notice  to  each  member,  not  less  than  five  (5)  days  before 
the  meeting. 

1932  Code,  §  8164;  Civ.  C.  '22,  1  4350;  Civ.  C.  '12,  §  2868;  Civ.  C.  '02,  §  1908;  1900 
(23)  390;  1924  (33)  983. 

See    §    4996-62,    which    provides    that      tions  and  amendments  to  such  existing 
state  department  of  public  welfare  ap-      charters, 
prove  charters   for  charitable   organiza- 

§  8165.  Notice  of  amendment. — Any  corporation  sole  now  chartered  or 
hereafter  chartered  may  have  the  charter  of  such  corporation  amended 
in  any  particular  by  the  secretary  of  state,  after  publishing  notice  of  such 
proposed  amendment  in  any  newspaper  in  the  county  where  the  holder 
of  the  charter  resides,  once  a  week  for  three  weeks. 

1932  Code,  §  8165;  Civ.  C.  "22,  §  4351;  Civ.  C.  '12,  §  2869;  Civ.  C.  "02,  §  1909;  1900 
(23)  390. 

§  8166.  Certificed  copy  of  charter  evidence  of  incorporation. — A  certified 
copy  of  the  charter  from  the  secretary  of  state,  or  from  the  clerk  of  the 

IV.-S.C.-23 
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court  or  register  of  mesne  conveyances  of  the  county  where  said  charter 
is  required  to  be  recorded,  shall  be  sufficient  evidence  of  the  incorporation 
of  any  corporation  chartered  under  §§  8158  thru  8167,  or  any  amendments 
thereof. 

1932  Code,  §  8166;  Civ.  C.  '22,  §  4352;  Civ.  C.  '12,  §  2870;  Civ.  C.  '02.  §  1910;  1900 
(23)  390. 

§  8167.  Recording  of  papers. — All  papers  required  to  be  filed  hereunder, 
and  all  charters  or  amendments  thereof  that  may  be  granted  shall  be  re- 
corded by  the  secretary  of  state  in  books  kept  by  him  for  that  purpose. 
The  charter  or  amendments  shall  be  recorded  within  thirty  days  after  its 
receipt  in  the  office  of  the  clerk  of  court  or  register  of  mesne  conveyances 
in  the  county  in  which  the  corporation  is  organized. 

1932  Code,  §  8167;  Civ.  C.  '22,  §  4353;  Civ.  C.  '12,  §  2871;  Civ.  C.  '02.  §  1911;  1900 
(23)  390;  1940  (41)  1622. 

§  8168.  Powers  of  charitable,  social  and  religious  corporations  created  by 
special  act  prior  to  1900  enlarged. — All  charitable,  social  and  religious  cor- 
porations created  by  special  act  or  acts  of  the  General  Assembly  of  the 
State  of  South  Carolina  prior  to  the  year  1900  shall,  in  addition  to  the 
powers  granted  under  such  special  act  or  acts,  have  all  the  powers  enum- 
erated in  section  8161. 
1932  (37)  1344. 


ARTICLE  4 
Masonic  Foundation 

8173.  Incorporation,  right  and  privileges.      8176.  Board  of  managers. 

8174.  Object.  8177.  Powers. 

8175.  Disposition  of  certain  gifts.  8178.  Scope  of  article. 

§  8173.  Incorporation — rights  and  privileges.  —  Ibra  C.  Blackwood,  O. 
Frank  Hart,  William  W.  Wannamaker,  Robert  Wilson,  Jr.,  M.  D.,  and 
Charlton  DuRant,  now  acting  as  a  committee  appointed  by  the  grand 
lodge  of  Ancient  Free  Masons  of  South  Carolina,  and  their  successors  in 
office  are  created  a  body  politic  and  corporate  under  the  name  and  style 
of  "The  Masonic  Foundation,"  and  in  and  by  that  name  may  sue  and  be 
sued;  plead  and  be  impleaded  in  any  court  of  law  or  equity;  may  have  a 
common  seal  and  alter  the  same  at  pleasure;  shall  have  perpetual  suc- 
cession; may  receive,  hold,  use,  invest  and  distribute  for  the  purposes  here- 
inafter expressed,  any  gifts  received  by  devise,  legacy  or  otherwise,  and 
may  own  all  manner  of  estate,  real,  personal  or  mixed,  and  the  same  alien- 
ate, sell,  transfer,  lease  and  convey,  and  do  all  other  acts  and  things  that 
may  be  hereafter  expressed  in  this  charter,  and  shall  have  all  of  the  rights 
and  privileges  now  or  hereafter  enjoyed  by  eleemosynary  corporations 
created  under  the  general  laws  of  the  State  of  South  Carolina. 
1932  Code,  §  8173;  1931  (37)  355. 

§  8174.     Object.— The  object  of  this  corporation  shall  be  to  receive  gifts 
and  use  same  and  the  income  therefrom  in  trust  for  the  benefit  of  those 
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suffering  from  tuberculosis  and  other  diseases,  and  their  dependents,  and 
for  the  purpose  of  obtaining  and  disseminating  information  about  disease 
and  its  discovery  and  relief. 
1932  Code,  §  8174;  1931  (37)  355. 

§  8175.  Disposition  of  gifts  in  perpetuity  or  restricted. — Experience  having 
shown  that  charitable  foundations  such  as  this  have  been  embarrassed  by 
the  receipt  of  gifts  in  perpetuity  to  be  used  for  limited  purposes,  and,  by 
reason  of  changed,  conditions,  it  becomes  impracticable  and  unwise  to 
use  said  gift  according  to  the  terms  thereof:  therefore,  it  is  provided  that 
any  restriction  or  limitation  upon  the  use  of  any  gift  or  the  income  there- 
from shall  be  mandatory  upon  said  corporation  for  a  period  of  twenty- 
five  (25)  years  from  the  receipt  of  said  gift  and  thereafter  shall  be  direc- 
tory merely,  and  said  gift  may  be  used  for  any  of  the  general  purposes 
of  the  corporation,  without  regard  to  such  restriction  or  limitation. 
1932  Code'  §  8175;  1931   (37)  356. 

§  8176.  Board  of  managers — successors — government. — The  incorporators 
above  named  shall  constitute  a  board  of  managers  and  the  grand  lodge  of 
Ancient  Free  Masons  of  South  Carolina,  a  corporation  under  the  laws  of 
this  State,  may  appoint  a  board  of  managers  to  succeed  the  managers 
above  named  and  may  prescribe  the  number,  and  tenure  of  office  of  such 
managers  and  their  successors;  and  may  prescribe  such  rules  and  regula- 
tions for  their  government  and  control  as  it  may  deem  advisable:  pro- 
vided, that  all  moneys  received  shall  be  administered  for  charity  or  public 
use  without  private  profit  or  benefit  to  any  persons  whomsoever,  except 
reasonable  compensation  for  services  rendered,  or  as  a  charity  in  pur- 
suance of  the  terms  hereof. 
1932  Code,  §  8176;  1931  (37)  356. 

§  8177.  Managers  can  adopt  by-laws. — Subject  to  the  above  restrictions 
the  board  of  managers  shall  have  power  to  adopt  by-laws  for  the  regula- 
tion of  the  affairs  of  the  corporation  and  to  do  such  other  things  as  are 
necessary  and  proper  to  accomplish  the  objects  contemplated  by  this 
charter. 
1932  Code,  §  8177;  1931  (37)  356. 

§  8178.     Public  and  general  act. — This  article  shall  be  a  public  and  general 

act  of  this  State. 

1932  Code,  §  8178;  1931  (37)  356. 
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CHAPTER  159 
Railroads,  Steamboat  and  Canal  Companies 

8179.  Incorporation  and  powers.  8191.  Repeal  of  charter. 

8180.  Board  of  corporators.  8192.  Stockholders'  meeting. 

8181.  Subscription   for  stock.  8193.  Issue  of  stock. 

8182.  Organization.  8194.  Directors  as  stockholders. 

8183.  Return,  charter  and  fees.  8195.  Consideration  for  stock  or  debt. 

8184.  Effect  of  irregularity.  8196.  Tolls  for  use  of  wharves. 

8185.  Subscription   list,   etc.  8197.  Change   of  schedule   by  steamboat 

8186.  Powers  of  railroads  and  street  rail-  line. 

ways.  8197-1.  Railroad     corporations     to     pay 

8187.  Lease  by  electric  railway,  gas  and  railroad     shop      employees      semi- 
light  companies.  monthly. 

8188  and  8189.  Amendment  of  charter.  8198.  Collections  paid  into  state  treas- 
8190.  Increase  of  stock.  ury. 

§  8179.  Mode  of  incorporation  of  steamboat,  street  railway,  and  canal 
companies — powers,  etc. — charters  confirmed. — Three  or  more  persons  de- 
siring to  form  themselves  into  a  corporation  for  the  purpose  of  building 
and  operating  a  railroad,  or  for  the  purpose  of  carrying  on  a  steamboat, 
street  railway  or  canal  business,  may  file  with  the  secretary  of  state  a 
written  declaration  and  petition,  signed  by  themselves,  and  setting  forth: 

First.  The  names  and  residences  of  the  declarants. 

Second.  The  name  of  the  proposed  corporation. 

Third.  The  place  at  which  it  proposes  to  have  its  principal  place  of  busi- 
ness. 

Fourth:  The  general  nature  of  the  business  it  proposes  to  do,  giving  in 
detail  all  the  powers  and  privileges  which  it  proposes  to  assume  or  claim 
under  the  provisions  of  the  Constitution  and  laws  of  South  Carolina.  And 
in  case  of  railroad  corporations,  the  termini,  route,  counties,  townships, 
cities,  and  towns  through  which  the  proposed  road  shall  pass;  the  total 
lengths  of  roads;  whether  any  portion  of  it  has  already  been  constructed, 
and,  if  so,  how  much;  the  motive  power  proposed  to  be  used,  whether 
steam  or  electricity;  and  the  gauge  of  the  road,  whether  standard  or  nar- 
row, and  any  other  matter  which  declarants  may  deem  to  be  important; 
also,  whether  the  proposed  road  will  be  altogether  within  the  limits  of  the 
State  of  South  Carolina  or  will  be  extended  into  some  other  State;  in  the 
event  it  is  proposed  that  such  road  shall  be  constructed  to  a  point  without 
the  State,  it  shall  be  further  shown  whether  the  corporation  organizing 
expects  to  operate  the  line  as  an  independent  corporation,  or  propose  to 
consolidate  with  some  other  established  railroad  or  company.  In  case  of 
steamboat  companies,  the  termini  of  the  line,  nature  of  proposed  equip- 
ment, and  whether  it  is  proposed  to  operate  a  passenger  or  freight  line,  or 
both.  In  case  of  street  railway,  the  city  or  town  it  proposes  to  do  business 
in,  and  the  motive  power.  In  case  of  canal  companies,  the  termini  of  the 
canal  proposed  to  be  constructed,  river  or  rivers,  stream  or  streams,  or 
body  or  bodies  of  water  to  be  used  or  connected,  whether  the  canal  is  to 
be  used  for  navigation,  hydro-electric  power  and  lighting  or  water  sup- 
ply, or  for  any  or  all  such  purposes;  and  when  a  canal  company  is  or- 
ganized hereunder  it  shall  have  all  the  powers  and  privileges  of  electric 
light  and  power  companies  under  the  laws  of  this  State,  and  may  own, 
build,  maintain,  purchase,  lease  and  operate  the  canal  or  canals  specified 
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in  its  charter,  and  in  connection  therewith  may  build,  maintain,  purchase, 
lease,  own  and  operate  all  dams,  locks,  reservoirs,  feeders,  basins,  wharves, 
appurtenances,  ways,  means  and  appliances  necessary  to  such  canal,  and 
the  said  company  shall  have  the  power  to  acquire  by  lease  or  purchase  the 
lands  necessary  for  the  above  purposes,  and  when  the  canal  is  to  be  kept 
open  for  the  use  of  the  public  for  navigation  the  company  shall  have  the 
right  to  condemn  such  lands  as  may  be  necessary  to  that  end,  and  such 
condemnation  may  be  had  in  the  manner  now  provided  by  law  in  case  of 
railroad  rights  of  way;  and  said  company  shall  have  the  power  to  mort- 
gage its  property  and  franchises  and  issue  bonds  on  such  terms  and  con- 
ditions and  for  such  purposes  and  uses  of  the  corporation  as  the  company 
may  from  time  to  time  deem  necessary:  provided,  that  the  consent  to  the 
issue  of  any  bonds  shall  be  obtained  from  the  state  public  service  commis- 
sion: provided,  that  nothing  herein  contained  shall  be  construed  to  pre- 
vent any  owner  of  riparian  rights  or  other  landowner  from  recovering 
just  compensation  for  any  injury  to  or  diminution  of  such  rights  sustained 
by  reason  of  any  corporation  exercising  any  rights  hereunder. 

Fifth:  the  minimum  amount  of  the  capital  stock  upon  which  the  cor- 
poration may  organize,  and  the  maximum  amount  to  which  said  capital 
stock  may  thereafter  be  increased,  and  the  par  value  thereof  and  how  pay- 
able, if  subscriptions  are  to  be  payable  in  installments,  the  date  and 
amount  of  installments:  provided,  that  railroad  corporations,  are  hereby 
authorized  to  issue  common  stock  in  shares  having  no  par  value  on  stating 
the  number  of  such  shares  to  be  issued. 

Sixth:  that  it  is  proposed  to  organize  such  corporation  under  the  pro- 
visions of  this  article,  naming  it  by  its  title. 

Seventh:  that  where  the  corporation  will  have  the  power  to  condemn 
lands  for  rights  of  way,  if  the  charter  is  granted,  the  parties  proposing  to 
ask  for  the  same  shall  give  notice,  for  four  weeks  before  the  application  is 
made,  that  such  application  will  be  made,  stating  the  time  and  the  place 
of  the  application  for  the  same,  said  notice  to  be  published  in  each  county 
where  the  right  to  condemn  lands  will  be  acquired  under  such  charter,  in 
some  newspaper  published  in  such  counties,  for  each  week,  for  four  weeks, 
before  such  application  is  made;  and  any  parties  desiring  to  oppose  the 
application  may  appear  and  oppose  the  same,  setting  forth  such  facts  as 
may  sustain  his  reasons  for  said  opposition,  by  affidavit  or  otherwise;  and 
the  secretary  of  state  may,  on  such  showing,  refuse  to  grant  such  charter, 
or  may  grant  the  same  according  to  his  judgment  in  the  matter;  and  said 
charter  shall  be  subject  to  repeal  and  amendment  by  the  legislature. 

Eighth:  that  no  rights  of  the  State  in  canals  or  rights  therein  now  exist- 
ing or  hereafter  arising  shall  be  transferred,  leased,  or  conveyed  away,  or 
otherwise  used  or  burdened  except  by  act  of  the  General  Assembly.  The 
State  reserves  the  right  to  alter,  amend  or  dissolve  any  charter  obtained 
hereunder.  The  State  reserves  the  right  to  declare  its  policy  in  reference 
to  the  method  of  taxation  to  be  applied  to  corporations  chartered  here- 
under and  to  impose  upon  and  collect  such  license  or  royalties  upon  cor- 
porations organized  hereunder  and  the  business  authorized  to  be  con- 
ducted as  it  may  deem  wise.  The  State  shall  have  the  right  to  acquire 
title  to  any  property  of  any  canal  company  chartered  hereunder  upon 
paying  just  compensation  therefor  in  case  the  parties  cannot  agree  upon 
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just  compensation.  The  same  shall  be  determined  by  any  court  of  com- 
petent jurisdiction. 

Any  and  all  charters  issued  subsequently  to  July  1,  1926,  to  any  rail- 
road corporation  or  corporations  and  therein  authorized  by  the  secretary 
of  state  to  issue  common  stock  in  shares  having  no  par  value,  are  hereby 
ratified  and  declared  valid  as  having  been  issued  according  to  law  as  fully 
as  if  such  shares  had  been  authorized  and  permitted  by  law  at  the  time 
such  charters  were  issued. 

1932  Code,  §  8179;  Civ.  C.  '22,  §  4359;  Civ.  C.  "12,  §  2873;  Civ.  C.  '02,  §  1917;  1899 
(23)  64;  1921  (32)  146;  1927  (35)  30. 

Section  applicable  to  railroad  extended  into  this  State.  Lyles  v.  McCown,  82  S. 

from  other  states.— This  section  and  the  C.    127,    129,   63   S.   E.   355,   17   Ann.   Cas. 

following  four  sections  are  applicable  in  436,  Ann.  Cas.  18B,  281. 

case  where  owners  or  projectors  of  rail-  The  terminus  is  determined  by  charter, 

road   company,   already   incorporated   in  Northeastern   R.   Co.   v.   Payne,   8   Rich, 

another  state,  wish  to  extend  their  road  177. 

§  8180.  When  commission  will  issue — fee  for  same — books  of  subscription, 
etc. — Upon  the  filing  of  the  declaration  of  the  petitioners  as  above,  and  the 
payment  of  a  fee  of  three  dollars  for  the  recording  thereof,  the  secretary 
of  state  shall  issue  to  any  two  or  more  of  them  a  commission  constituting 
them  a  board  of  corporators,  and  authorizing  them  to  open  books  of  sub- 
scription to  the  capital  stock  of  such  proposed  company,  after  such  public 
notice,  not  less  than  thirty  days,  as  he  may  require  in  said  commission. 
Said  notice  to  be  published  in  some  newspaper  in  each  of  the  counties 
through  which  proposed  road  shall  pass;  and  in  the  case  of  steamboat 
companies,  such  notice  to  be  given  at  the  termini  only. 

1932  Code,  §  8180;  Civ.  C.  '22,  §  4360;  Civ.  C.  '12,  §  2874;  Civ.  C.  '02,  §  1918;  1899 
(23)  64. 

Applied  in  Lyles  v.  McCown,  82  S.  C.      Cas.  18B,  281. 
127,  63  S.  E.  355,  17  Ann.  Cas.  436,  Ann. 

§  8181.  Subscriptions — in  what  payable. — All  subscriptions  to  the  capital 
stock  of  any  corporation  organized  under  this  article  shall  be  payable  in 
money  or  in  labor,  or  in  property  at  its  money  value.  The  labor  or  the 
property,  or  the  value  thereof,  to  be  named  in  the  list  of  subscription,  to 
be  approved  by  the  board  of  corporators;  and  in  the  case  of  a  failure  to 
perform  the  labor,  or  to  deliver  the  property  subscribed  according  to  the 
terms  of  subscription,  or  pay  the  true  money  value  thereof,  the  board  of 
corporators,  in  behalf  of  the  corporation,  or  the  board  of  directors  after 
the  corporation  shall  have  been  organized,  shall  have  a  cause  of  action 
against  such  subscribers  as  in  case  of  other  subscriptions  to  the  capital 
stock  of  corporations  as  now  provided  by  law. 

1932  Code,  §  8181;  Civ.  C.  '22,  §  4361;  Civ.  C.  '12,  §  2875;  Civ.  C.  '02,  §  1919;  1899 
(23)  64. 

§  8182.  When  company  may  organize. — When  not  less  than  fifty  per  cent, 
of  the  capital  stock  shall  have  been  subscribed  by  bona  fide  subscribers, 
in  the  case  of  canal,  steamboat  and  street  railway  companies,  and  in  the 
case  of  railroads  when  not  less  than  five  hundred  dollars  per  mile  shall 
have  been  subscribed  by  bona  fide  subscribers,  the  board  of  corporators 
shall  call  the  subscribers  together  and  proceed  to  organize  the  company, 
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with  not  less  than  three  nor  more  than  fifteen  directors;  the  election  of 
officers  shall  be  had  in  all  respects  as  is  provided  for  in  the  case  of  in- 
dustrial corporations  organizing  under  section  7680. 

1932  Code,  §  8182;  Civ.  C.  '22,  §  4362;  Civ.  C.  '12,  §  2876;  Civ.  C.  '02,  §  1920;  1899 
(23)  64;  1927  (35)  29. 

§  8183.  Corporators'  return  and  its  contents — charter  fees — issuance  of 
charter,  etc. — Upon  the  completion  of  the  organization  of  such  corporation, 
it  shall  be  the  duty  of  the  corporators  to  immediately  file  in  the  office  of 
the  secretary  of  state  a  return,  under  their  hands  and  seals,  duly  attested, 
sworn  to  or  acknowledged  before  some  officer  qualified  to  administer  an 
oath,  that  the  requirements  of  §§  8179  thru  8186  and  8188  thru  8197  have 
been  complied  with,  that  at  least  fifty  per  cent,  of  the  capital  stock  has 
been  subscribed  and  at  least  twenty  per  cent,  of  the  amount  subscribed 
has  been  paid  in  or  secured.  In  the  case  of  railroad  companies,  that  five 
hundred  dollars  per  mile  has  been  subscribed  and  at  least  twenty  per  cent, 
of  the  amount  subscribed  has  been  paid  or  secured,  and  in  the  event  that 
a  survey  of  the  proposed  route  shall  have  been  made,  a  copy  of  the  profile 
map  of  such  route  shall  be  filed  with  such  return;  and  in  case  no  survey 
shall  have  been  made,  the  return  shall  aver  an  intention  to  file  such  map 
within  one  year  from  the  date  of  such  return.  Such  return  shall  further 
show  the  names  and  residence  of  the  subscribers,  the  amount  subscribed 
by  each,  and  the  names  and  residence  of  the  board  of  directors,  president 
and  secretary  of  the  company.  Upon  the  filing  of  the  return  and  the  pay- 
ment of  charter  fees,  required  by  section  7738,  the  secretary  of  state  shall 
issue  to  the  board  of  directors  a  certificate,  to  be  known  as  a  charter,  that 
the  corporation  has  been  fully  organized,  according  to  the  laws  of  the 
State  of  South  Carolina,  under  the  name  and  for  the  purpose  indicated  in 
the  written  declaration;  that  they  are  fully  authorized  to  commence  busi- 
ness under  their  charter;  and  in  all  cases  such  certificate  or  charter  shall 
contain  the  further  provision  that  such  company  is  a  body  politic  and  cor- 
porate, and  as  such  may  sue  and  be  sued  in  any  of  the  courts  of  this  State; 
and  in  the  case  of  railroad  corporations  shall  be  entitled  to  all  the  rights 
and  privileges  and  be  subject  to  all  the  liabilities  of  railroad  corporations 
embraced  in  what  is  called  the  general  railroad  law,  being  chapter  160,  as 
well  as  any  acts  now  existing  or  hereafter  to  be  passed  regulating  the  duties, 
privileges  and  liabilities  of  railroad  companies.  Such  charter  shall  be  re- 
corded in  the  office  of  the  register  of  mesne  conveyances  or  clerk  of  the 
court  in  each  county  where  such  corporation  shall  have  a  business  office. 
In  the  case  of  street  railway  and  steamboat  companies,  such  charter  shall 
be  recorded  in  the  office  of  the  register  of  mesne  conveyances  or  clerk  of 
the  court  of  the  county  in  which  their  respective  termini  shall  be  or  in 
which  said  street  railway  may  be.  The  declaration,  commission,  corpora- 
tors' return  and  the  charter  shall  be  recorded  by  the  secretary  of  state  in 
books  kept  by  him  for  that  purpose:  provided,  that  should  no  return  as 
herein  provided  be  made  to  the  secretary  of  state  within  twelve  months 
from  the  granting  of  corporators'  commission,  then  all  proceedings  here- 
under shall  be  void,  and  the  corporators  shall  be  deemed  to  have  waived 
all  rights  acquired  under  their  declaration  and  said  commission. 

1932  Code,  §  8183;  Civ.  C.  '22,  §  4363;  Civ.  C.  '12,  §  2877;  Civ.  C.  '02,  §  1921;  1899 
(23)  64. 
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Applied   in   Montgomery  v.   Seaboard,      Ann.  Cas.  13C,  335. 
etc.,  Ry.,  73  S.  C.  503,  506,  53  S.  E.  987, 

§  8184.  Irregularity  not  to  vitiate  corporation. — No  irregularity  in  comply- 
ing with  the  provisions  of  §§  8179  thru  8186  and  8188  thru  8197  shall  be 
held  to  vitiate  the  corporation  until  a  direct  proceeding  to  set  aside  and 
annul  the  charter  be  instituted  by  the  proper  authority  of  the  State;  and 
all  acts  done  and  contracts  entered  into  shall  have  the  same  force  and  ef- 
fect as  if  no  irregularity  had  existed. 

1932  Code,  §  8184;  Civ.  C.  '22,  §  4364;  Civ.  C.  '12,  §  2878;  Civ.  C.  '02,  §  1922;  1899 
(23)  64. 

§  8185.     Corporators  to  turn  over  to  corporation  subscription  lists,  etc. — 

Upon  the  issuance  of  a  charter  by  the  secretary  of  state,  the  board  of  cor- 
porators shall  turn  over  to  the  proper  officers  of  the  corporation  all  sub- 
scription lists  or  other  papers  they  have  taken  as  corporators,  and  all  such 
papers  shall  be  as  valid  as  if  taken  and  made  by  the  incorporation. 

1932  Code,  §  8185;  Civ.  C.  '22,  §  4365;  Civ.  C.  '12,  §  2879;  Civ.  C.  '02,  §  1923;  1899 
(23)  64;  1900  (23)  387. 

§  8186.     Rights  and  powers  of  railroad  and  street  railway  corporations. — 

All  railroad  corporations  organized  under  the  provisions  of  this  article 
shall  be  privileged  to  acquire  rights  of  way  not  exceeding  seventy-five  feet 
from  center  of  track  in  each  direction,  and  additional  land  necessary  for 
deep  cuts,  high  fills,  borrow  pits,  and  streams,  and  highway  changes  made 
necessary  by  the  construction  of  the  railroad:  provided,  that  in  no  case 
shall  the  right  of  way  acquired  exceed  one  hundred  and  fifty  feet  from  the 
center  of  the  track  in  each  direction;  and  exercise  the  same  powers  with  re- 
lation to  said  tracks,  depots,  crossing  other  railroads,  highways  and  streams, 
as  railroads  chartered  by  the  General  Assembly;  and  any  street  railway 
corporation  organized  under  the  provisions  of  this  article,  or  where  charter 
may  be  amended  hereunder,  shall  be  authorized  and  empowered,  upon 
proper  application  therefor,  to  make,  produce,  generate  and  supply  light, 
power  and  heat  by  the  means  of  electricity  and  gas,  or  either  of  them,  both 
for  its  corporate  purposes  and  for  sale  to  the  public,  subject  to  the  restric- 
tions and  limitations  that  may  be  imposed  by  the  municipalities  in  which 
they  may  seek  to  do  business. 

1932  Code,  §  8186;  Civ.  C.  '22,  §  4366;  Civ.  C.  '12,  §  2880;  Civ.  C.  '02,  §  1924;  1909 
(26)  45. 

§  8187.  Electric  railway,  gas  and  electric  light  companies  may  lease  prop- 
erty.— It  shall  be  lawful,  except  as  prohibited  in  section  7,  article  IX  of  the 
Constitution  of  1895,  for  any  electric  railway,  gas  and  electric  light  com- 
pany organized  under  the  laws  of  this  State  to  lease  its  property  and 
franchises  to  an}'  other  electric  railway,  gas  and  electric  light  company, 
upon  such  terms  as  may  be  agreed  upon  by  a  majority  of  the  stockholders 
at  a  special  meeting  called  after  thirty  days'  advertisement. 
1932  Code,  §  8187;  Civ.  C.  '22,  §  4367;  Civ.  C.  '12,  §  2881;  1908  (25)  1090. 

As  to  creation  of  relation  of  landlord      Columbia   Ry.,   Gas,   etc.,   Co.   v.   Jones, 
and  tenant  by  operating  agreement  be-      119  S.  C.  480,  112  S.  E.  267. 
tween  traction  and  power  companies,  see 
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§  8188.  How  charters  may  be  amended  by  secretary  of  state. — Any  cor- 
poration organized  under  the  provisions  of  this  article,  or  heretofore  char- 
tered by  the  General  Assembly,  may  be  amended  by  the  secretary  of  state, 
by  proceeding  in  all  respects  as  in  the  organization  of  a  railroad  company 
hereunder — that  is  to  say,  may  file  with  the  secretary  of  state  a  written 
declaration  showing  the  desired  changes  in  its  charter;  and  after  such 
notice  as  the  secretary  of  state  may  prescribe,  upon  a  proper  showing  be- 
ing made,  the  secretary  of  state  shall  issue  to  it  a  certificate  as  a  supplement 
to  its  charter,  which  shall  be  recorded  as  charters  hereunder,  and  shall 
embody  the  changes,  additions  or  alterations  sought,  upon  the  payment  of 
a  fee  of  $5.00  to  cover  recording  fees  and  issuance  of  papers. 

1932  Code,  §  8188;  Civ.  C.  '22,  §  4368;  Civ.  C.  '12,  §  2882;  Civ.  C.  '02,  §  1925;  1899 
(23)  68. 

§  8189.     Decrease  or  increase  capital  stock — change  name — amend  charter. 

— Any  railroad,  steamboat,  street  railway,  or  canal  company  in  this  State 
desiring  to  increase  or  decrease  its  capital  stock,  have  its  name  changed 
or  charter  amended  shall  call  a  stockholders'  meeting,  giving  at  least 
thirty  days'  notice  of  the  time,  place  and  purpose  of  the  meeting;  and  if  a 
majority  of  the  stock  of  the  corporation  be  present  in  person  or  by  proxy, 
a  resolution  embodying  the  proposed  changes,  alterations,  amendments 
or  increase  or  decrease  of  capital  stock  be  adopted,  such  resolution  shall  be 
attached  to  the  petition  filed  with  the  secretary  of  state  under  the  pro- 
visions of  section  8188. 

1932  Code,  §  8189;  Civ.  C.  '22,  §  4369;  Civ.  C.  '12,  §  2883;  Civ.  C.  '02,  §  1926;  1899 
(23)  68;  1933  (38)  526. 

§  8190.  Right  of  corporation  to  increase  its  capital  stock. — Any  corpora- 
tion organized  under  the  provisions  of  this  article,  and  any  corporation 
whose  charter  may  be  amended  hereunder,  may  increase  its  capital  stock 
to  any  amount  by  proceeding  as  in  section  8189:  provided,  the  original 
stockholders  be  given  the  preference  of  taking  the  increase  in  proportion 
to  the  amount  of  original  stock  they  may  individually  own. 

1932  Code,  §  8190;  Civ.  C.  '22,  §  4370;  Civ.  C.  '12,  §  2884;  Civ.  C.  '02,  §  1927;  1899 
(23)  68. 

§  8191.     Duration    and    repeal    of    charter — waiver    of    charter    right. — All 

charters  granted  under  the  provisions  of  §§  8179  thru  8186  and  8188  thru 
8197  shall  continue  of  force  perpetually,  unless  limited  by  the  terms  of  the 
declaration  or  unless  forfeited  by  failure  to  comply  with  the  conditions  of 
said  charter  or  of  §§  8179  thru  8186  and  8188  thru  8197. 

All  charters  granted  hereunder  shall  be  subject  to  repeal  by  the  General 
Assembly.  And  railroad,  street  railway  and  canal  companies  organized 
hereunder  shall  be  deemed  to  have  waived  their  charter  rights,  franchises 
and  privileges  unless  they  shall  begin  the  construction  of  the  proposed  road 
within  two  years  from  the  date  of  the  charter  and  complete  the  same  with- 
in a  period  to  be  fixed  by  the  secretary  of  state  in  his  certificate  of  incor- 
poration, which  said  period  shall  in  no  case  exceed  fifteen  years.  Steam- 
boat companies  hereunder  shall  commence  operating  their  lines  within 
two  years  from  the  date  of  said  charter,  or  their  charter  rights  shall  be 
deemed  forfeited. 
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1932  Code,  §  8191;  Civ.  C.  '22,  §  4371;  Civ.  C.  '12,  §  2885;  Civ.  C.  '02,  §  1928;  1899 
(23)  68. 

Failure     to     complete     work     in     time  A   similar   proviso    as    to    time   within 

limited. — A  corporation  is  not  ipso  facto  which  they  should  commence  operations, 

dissolved  by  failure  to  commence  or  com-  was  held  not  to  be  a  condition  precedent, 

plete  work  in  time  limited;  and  the  court  Cheraw,  etc.,  R.  Co.  v.  White,   14  S.  C. 

will  not  declare  the  charter  forfeited  on  51,  Ann.  Cas.  13C,  340;  Cheraw,  etc.  R. 

a  mere  motion  in  an  action  brought  for  Co.  v.  Garland,   14  S.  C.  63,  Ann.  Cas. 

such  purpose.  State  v.  Spartanburg,  etc.,  13C,  340. 
R.  Co.,  51  S.  C.  129,  28  S.  E.  145. 

§  8192.  Meeting  of  stockholders. — At  least  one  meeting  of  stockholders  of 
all  organizations  hereunder  shall  be  held  annually  in  this  State,  at  such 
time  and  place  and  upon  such  notice  as  the  by-laws  may  provide.  At  all 
stockholders'  meeting  each  stockholder  shall  be  entitled  to  one  vote  for 
each  share  of  stock  held  or  owned,  and  shall  be  entitled  to  vote  for  direc- 
tors, trustees  or  managers,  as  provided  in  section  11  of  article  IX  of  the 
Constitution  and  in  section  7680. 

1932  Code,  §  8192;  Civ.  C.  '22,  §  4372;  Civ.  C.  '12,  §  2889;  Civ.  C.  '02,  §  1932;  1899 
(23)  68. 

§  8193.  When  capital  stock  to  be  issued. — No  capital  stock  shall  be  issued 
by  any  corporation  until  fully  paid,  except  when,  by  the  terms  of  the 
petition,  the  capital  stock  is  to  be  paid  in  installments,  and  the  deferred 
portion  shall  be  secured;  and  no  transfer  of  stock  shall  be  valid,  except  as 
between  the  parties,  until  the  same  shall  have  been  regularly  entered 
upon  the  books  of  the  corporation.  The  books  of  any  corporation  organized 
under  this  article  shall  be  at  all  times  open  to  the  inspection  of  any  stock- 
holder. 

1932  Code,  §  8193;  Civ.  C.  '22,  §  4373;  Civ.  C.  '12,  §  2887;  Civ.  C.  '02,  §  1930;  1899 
(23)  68. 

§  8194.     Directors  must  be  stockholders. — No  person  other  than  a  stock- 
holder shall  be  elected  a  director  of  any  corporation  organized  hereunder. 
1932  Code,  §  8194;  Civ.  C.  '22,  §  4374;  Civ.  C.  '12,  §  2888;  Civ.  C.  '02,  §  1931;  1899 
(23)  68. 

§  8195.  Fictitious  stock  or  indebtedness  prohibited. — Neither  stocks  nor 
bonds  shall  be  issued  by  any  corporation  except  for  money  paid,  property 
delivered  or  labor  done;  and  all  fictitious  increase  of  stock  or  indebtedness 
shall  be  void. 

1932  Code,  §  8195;  Civ.  C.  '22,  §  4375;  Civ.  C.  '12,  §  2889;  Civ.  C.  '02,  §  1932;  1899 
(23)  68. 

See  South  Carolina  Const.,  art.  9,  §  10,      and  notes  thereto. 

§  8196.  Rights  to  exact  tolls. — Any  corporation  organized  under  the  pro- 
visions of  this  article  engaged  in  the  transportation  of  freight  or  passengers, 
by  means  of  steamboat  or  otherwise,  upon  any  of  the  navigable  waters  of 
this  State,  shall  have  the  authority  to  exact  reasonable  tolls  or  fees  for  the 
use  of  wharves  or  landings  located  upon  lands  that  are  the  property  of  the 
corporation  or  that  are  under  lease  or  control  of  such  corporation. 

1932  Code,  §  8196;  Civ.  C.  '22,  §  4376;  Civ.  C.  '12,  §  2890;  Civ.  C.  '02,  §  1933;  1899 
(23)  68. 
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§  8197.  Pay  fees  into  state  treasury. — All  fees  collected  by  the  secretary 
of  state  in  accordance  with  the  provisions  of  §§  8179  thru  8186  and  8188 
thru  8197  shall  be  paid  into  the  state  treasury. 

1932  Code,  §  8198;  Civ.  C.  '22.  §  4378;  Civ.  C.  '12,  §  2892;  Civ.  C.  '02,  §  1934;  1899 
(23)  68. 

§  8197-1.  Railroad  corporations  to  pay  railroad  shop  employees  semi- 
monthly.— All  railroad  corporations  doing  business  in  this  State  shall  pay 
their  employees  engaged  in  work  in  their  shops  semi-monthly:  provided, 
that  nothing  contained  in  this  section  shall  apply  to  railroads  owning,  leas- 
ing or  operating  less  than  35  miles  in  South  Carolina.  Any  railroad  cor- 
poration violating  the  provisions  of  this  secton  shall,  upon  conviction  in 
any  court  of  competent  jurisdiction,  be  liable  to  a  fine  of  not  more  than 
one  hundred  ($100.00)  dollars,  or  less  than  twenty-five  ($25.00)  dollars. 
1932  Code,  §  1717;  Cr.  C.  '22,  §  662;  1914  (28)  699. 

§  8198.  Unlawful  for  certain  steamboat  lines  to  change  schedule  without 
notice — penalty. — It  shall  be  unlawful  for  any  steamboat  company,  firm  or 
corporation,  running  a  line  of  boats  from  Savannah  to  Bluffton,  South 
Carolina,  and  way  stations,  and  return  on  a  regular  schedule,  to  change 
their  schedule  without  giving  ten  day's  notice  of  said  change  by  posting 
same  in  a  conspicuous  place  at  each  landing. 

Any  steamboat  company,  firm  or  corporation  violating  the  provisions  of 
this  section,  shall  be  subject  to  a  fine  of  not  less  than  $50  and  not  more  than 
$100. 

1932  Code,  §§  8197.  1716;  Civ.  C.  '22,  §  4377;  Civ.  C.  '12,  §  2891;  Cr.  C.  '22,  §  661;  Cr. 
C.  '12,  §  686;  1911  (27)  150. 
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§  8199.  Established. — A  commission  is  hereby  established  to  be  known  as 
"The  Public  Service  Commission,"  which  shall  be  composed  of  seven  mem- 
bers, whose  powers  over  all  transporting  and  transmitting  corporations, 
and  public  utilities,  and  duties,  manner  of  election  and  term  of  office  shall 
be  prescribed  by  law. 

1932  Code,  §  8243;  1922  (32)  956;  1935  (39)  25. 

§  8200.  Election — term — vacancies. — Each  of  the  seven  (7)  congressional 
districts  of  the  State,  as  defined  and  constituted  on  January  1,  1930,  is 
hereby  established  and  declared  to  be  a  public  service  commission  district 
and  a  public  service  commissioner  shall  be  elected  from  each  of  said  dis- 
tricts. Each  of  the  present  railroad  commissioners  shall  continue  in 
office  until  his  present  term  and  the  term  for  which  he  has  been  elected 
expires  by  law,  and  upon  the  expiration  thereof,  and  thereafter,  his  suc- 
cessors in  office  shall  be  elected  by  the  General  Assembly  for  a  term  of  two 
(2)  years  from  the  public  service  commission  district  from  which  he  was 
elected.  Said  commissioners  shall  take  the  oath  of  office  provided  by  the 
Constitution  and  the  oaths  prescribed  by  law  for  state  officers.  The  Gov- 
ernor shall  have  the  power  to  fill  vacancies  in  the  office  of  commissioner 
until  the  successor  in  such  office  for  a  full  term  or  an  unexpired  term,  as 
the  case  may  be,  shall  have  been  elected  by  the  General  Assembly. 
1932  Code,  §  8244;  1922  (32)  956;  1932  (37)  1380;  1935  (39)  25. 

§  8201.  Chairman  —  compensation  —  quorum  —  offices  —  secretary  — 
meetings. — The  said  commission  shall  elect  one  of  their  number  chairman 
of  the  commission  who  shall  receive  an  annual  salary  of  $2,500,  payable  in 
the  same  manner  the  salaries  of  other  State  officers  are  paid.  The  other 
commissioners  shall  receive  a  per  diem  of  $10.00  and  their  actual  traveling 
and  hotel  expense  while  engaged  in  the  work  of  the  commission.  A  ma- 
jority of  said  commissioners  shall  constitute  a  quorum  for  the  transaction 
of  all  business  pertaining  to  their  office.  They  shall  be  furnished  with  an 
office,  necessary  furniture  and  stationery,  and  may  employ  a  secretary  or 
clerk:  provided,  that  the  said  commission  shall  meet  at  least  once  each 
month  and  the  chairman  shall  call  a  meeting  at  any  other  time  upon  the 
written  request  of  any  two  members  of  the  commission. 
1932  Code,  §  8245;  1922  (32)  956. 

§  8202.  Attorney  general  to  represent  the  State  and  commission. — It  shall 
be  the  right  and  the  duty  of  the  attorney  general  to  represent  and  appear 
for  the  people  of  the  State  of  South  Carolina  and  the  commission  in  all  ac- 
tions and  proceedings  involving  any  question  of  general  and  public  interest 
within  the  jurisdiction  of  said  commission  and,  if  directed  to  do  so  by  the 
commission,  to  intervene,  if  possible,  in  any  action  or  proceeding  in  which 
any  question  is  involved;  to  commence,  prosecute  and  expedite  the  final 
determination  of  all  actions  and  proceedings  directed  or  -authorized  by  the 
commission;  to  advise  the  commission  and  each  commissioner  when  so  re- 
quested, in  regard  to  all  matters  connected  with  powers  and  duties  of  the 
commission  and  the  members  thereof;  and  generally  to  perform  all  duties 
and  service  as  attorney  to  the  commission  which  the  commission  may  re- 
quire of  him. 

1932  Code,  §  8246;  1922  (32)  956. 
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§  8203.  Duties  and  powers  devolved  on. — All  the  powers  and  duties  now 
devolved  by  law  upon  the  railroad  commission  and  the  public  service  com- 
mission, as  now  constituted,  shall  be  exercised  and  discharged  by  the  public 
service  commission  hereby  established  and  the  officers  of  the  said  railroad 
commission  and  the  said  public  service  commission,  as  they  now  exist,  are 
hereby  consolidated  into  the  public  service  commission  hereby  created. 
1932"code,  §  8247;  1922  (32)  956;  1935  (39)  25. 

§  8204.  Powers  as  to  public  utilities. — The  public  service  commission  is 
hereby  vested  with  power  and  jurisdiction  to  supervise  and  regulate  the 
rates  and  service  of  every  public  utility  in  this  State  and  to  fix  such  just 
and  reasonable  standards,  classifications,  regulations,  practices  and  meas- 
urements of  service  to  be  furnished,  imposed  or  observed  and  followed  by 
every  public  utility  in  this  State. 

1932  Code,  §  8248;  1922  (32)  956;  1935  (39)  25. 

Rules — see  note  under  §  8555-4. 

Public  utilities  appealing  from  rate  decision  file  bond,  see  section  8240. 

Public   Service   Commission    could   re-  pany   completely   substitute   bus   service 

quire  complete  substitution  of  bus  serv-  for    street    car    service    in    municipality. 

ice  for  street  car  service  in  city  and  could  Ibid. 

thereafter  regulate  such  bus  service.  City  This  statute  refers  to  those  companies 

of  Columbia  v.  Pearman,  et  al.,  180  S.  C.  which  are  classified  as  "public  utilities" 

296,   185  S.  E.  747.  in  contradistinction  to  "transporting  and 

Mandamus     was     proper     remedy     by  transmitting      corporation."      Danby      v. 

which  municipality  could  compel  Public  Southern  Ry.  Co.,  194  S.  C.  421,  10  S.  E. 

Service  Commision  to  pass  on  merits  of  (2d)  465. 
municipality's  petition  that  power  com- 

§  8205.  Payment  of  expenses. — The  comptroller  general  shall  collect  from 
every  corporation  or  public  utility  under  the  jurisdiction  of  the  public 
service  commissioners  as  provided  for  in  sections  8199  thru  8205,  its  pro 
rata  share  of  the  expenses  of  said  commission  in  the  same  manner  as  is 
now  provided  by  law  for  the  public  service  commissioners. 
1932  Code,  §  8249;  1922  (32)  956;  1935  (39)  25. 

As   to   constitutionality   of  this   section      U.  S.  386,  12  S.  Ct.  255,  35  L.  Ed.  1051. 
see  Charlotte,  etc.,  R.  Co.  v.  Gibbes,  142 

§  8209.  Definition  of  terms  in  §§  8209  thru  8213.— (a)  The  term  "corpora- 
tion" when  used  in  §§  8209  thru  8213  includes  joint  stock  companies,  corpor- 
ations, associations  and  commissions  and  boards  whether  public  or  pri- 
vate, having  any  powers  or  privileges  not  possessed  by  individuals  or  part- 
nerships, (b)  The  term  "person,"  when  used  in  §§  8209  thru  8213  includes 
an  individual,  a  firm  and  copartnerships,  (c)  The  term  "public  utility," 
when  used  herein  includes  every  corporation  and  person  furnishing  or 
supplying  in  any  manner  gas,  electricity,  heat,  electric  power,  water  and 
street  railway  service,  or  any  of  them,  to  the  public,  or  any  portion  thereof, 
for  compensation.  The  term  "public  or  any  portion  thereof"  as  used  herein, 
means  the  public  generally,  or  any  limited  portion  of  the  public,  including 
a  person,  private  corporation,  municipality,  or  any  political  subdivision  of 
the  State,  to  which  the  service  is  performed,  or  to  which  the  commodity  is 
delivered,  and  whenever  such  corporation  or  person  performs  a  service 
or  delivers  a  commodity  to  the  public,  or  any  portion  thereof,  for  which 
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compensation  is  required,  such  corporation  or  person  is  hereby  declared 
to  be  a  public  utility  subject  to  the  jurisdiction  and  regulation  of  the  public 
service  commission,  and  the  provisions  of  sections  8209  thru  8213  to  the 
extent  of  its  activities  within  the  State,  (d)  Any  corporation  or  person  not 
engaged  in  business  exclusively  as  a  "public  utility,"  as  hereinbefore  de- 
fined, shall  be  governed  by  the  provisions  of  sections  8209  thru  8213  in 
respect  only  of  the  "public  utility,"  owned,  leased,  operated  or  managed  by 
it,  or  by  him,  and  not  in  respect  to  any  other  business  or  pursuit. 

1932  Code,  §  8252;  Civ.  C.  '22,  §  1045;  Civ.  C.  '12,  §  922;  1910  (16)  564;  1922  (32) 
938;  1935  (39)  25. 

Rules  issued  under  §§  8209  and  8210 — see  rules  under  §  8210. 

Operating  motor  vehicles. — Under  this  facturing  plant  and  distributing  system, 
Act  the  business  of  operating  motor  ve-  is  not  a  corporation,  nor  public  utility 
hides  for  hire  is  not  within  the  commis-  under  jurisdiction  of  railroad  commis- 
sion's regulatory  jurisdiction.  Shealy  v.  sioners.  Columbia  Gaslight  Co.  v.  Mob- 
Taylor,  128  S.  C.  365,  122  S.  E.  491.  ley,  139  S.  C.  107,  137  S.  E.  211. 

Gas   manufacturing  plant   and   distrib-  Applied.  Cooper  River  Bridge,  Inc.,  v. 

uting  system. — A  lessor  of  real  and  per-  South  Carolina  Tax  Commission,  182  S. 

sonal  property,  consisting  of  gas  manu-  C.  72;  188  S.  E.  508. 

§  8210.  Powers  of  commission. — (a)  The  public  service  commission  is  here- 
by, to  the  extent  granted,  vested  with  power  and  jurisdiction  to  supervise 
and  regulate  the  rates  and  service  of  every  "public  utility"  in  this  State  as 
defined  in  sections  §§  8209  thru  8213,  together  with  the  power,  after  hear- 
ing, to  ascertain  and  fix  such  just  and  reasonable  standards,  classifications, 
regulations,  practices  and  measurements  of  service  to  be  furnished,  im- 
posed, observed  and  followed  by  every  "public  utility"  in  this  State  as 
defined  in  sections  §§  8209  thru  8213  and  the  State  hereby  asserts  its  rights 
to  regulate  the  rates  and  services  of  every  "public  utility"  as  herein  de- 
fined, (b)  The  railroad  commission  may,  in  its  discretion,  establish  a  stand- 
ardized system  of  accounts  to  be  kept  by  the  public  utilities,  subject  to  its 
jurisdiction,  to  classify  said  public  utilities,  and  establish  a  standardized 
system  of  accounts  for  each  class,  and  prescribe  the  manner  in  which  such 
accounts  shall  be  kept:  provided,  that  any  order  hereunder  shall  take  ef- 
fect at  the  beginning  of  the  fiscal  year  of  the  public  utilities  affected,  on 
not  less  than  three  months'  notice  thereof,  (c)  The  books  and  accounts  of 
all  public  utilities  shall  be  subject  to  the  examination  of  the  public  service 
commission  at  any  time,  but  no  examination  shall  be  made  by  any  agent  or 
employee  of  the  said  commission  unless  authorized  by  an  order  of  the  com- 
mission, (d)  Whenever  the  public  service  commission  shall  find,  after  hear- 
ing, that  the  rates,  fares,  tolls,  rentals,  charges  or  classifications  or  any  of 
them,  however,  or  whensoever  the  same  shall  have  heretofore  been  fixed  or 
established,  demanded,  observed,  charged  or  collected  by  any  public  utility, 
for  any  service  or  product  or  commodity,  or  that  the  rules,  regulations, 
practices,  or  any  of  them  affecting  such  rates,  fares,  tolls,  rentals,  charges  or 
classifications,  or  any  of  them,  are  unjust,  unreasonable,  non-compensatory, 
inadequate,  discriminatory  or  preferential,  or  in  any  wise  in  violation  of 
any  provision  of  law,  the  said  commission  shall  have  exclusive  power,  sub- 
ject to  review  by  the  courts,  as  hereinafter  provided,  to  determine  and  shall 
determine,  the  just,  reasonable  fares,  tolls,  rentals,  charges  or  classifica- 
tions, rules,  regulations  or  practices  to  be  thereafter  observed  and  enforced, 
and  shall  fix  the  same  by  order,  as  hereinafter  provided.  In  connection  with 
such  determination,  the  commission  may  consider  all  facts  which  in  its 
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judgment  have  a  bearing  upon  a  proper  determination  of  the  question,  al- 
though not  set  forth  in  the  complaint  or  application,  and  not  within  the  al- 
legations contained  therein. 

1932  Code.  §  8253;  Civ.  C.  '22,  §  1046;  Civ.  C.  '12,  §  923;  1910  (26)  564;  1922  (32) 
938;  1935  (39)  25. 

Rules  and  Regulations  Establishing  Standards   for  Gas  Service,  Providing  for  the 

Testing  of  Gas  Meters,  and  Otherwise  Regulating  the  Service  of  Gas  Utilities 

Issued  by  The  Public  Service  Commission  under  §§  8209   and  8210: 

(Filed  secretary  state's  office  August  4,  1937.) 

STATUTORY  PROVISIONS 

Rule  1.  Authorization  of  Rules,  (a)  Section  923  of  Article  16,  of  Chapter  XIX, 
Volume  I  of  Code  of  Laws  of  South  Carolina,  1912,  as  amended  March  24,  1922, 
provides:  "That  the  Railroad  Commission  is  hereby,  to  the  extent  granted,  vested 
with  power  and  jurisdiction  to  supervise  and  regulate  the  rates  and  service  of  every 
"Public  Utility'  in  this  State  as  defined  in  this  Act,  together  with  the  power,  after 
hearing,  to  ascertain  and  fix  such  just  and  reasonable  standards,  classifications,  reg- 
ulations, practices  and  measurements  of  service  to  be  furnished,  imposed,  observed 
and  followed  by  every  'Public  Utility'  in  this  State  as  defined  in  this  Act,  and  the 
State  hereby  asserts  its  rights  to  regulate  the  rates  and  services  of  every  'Public 
Utility'  as  herein  defined." 

In  accordance  with  the  above  provisions  the  Railroad  Commission  has  adopted  the 
following  rules  and  fixed  the  following  standards  for  manufactured  gas  service,  to 
become  effective  the  first  day  of  October,  1922.  All  previous  rules  or  standards  con- 
flicting with  those  contained  herein  are  hereby  superseded. 

(b)  The  adoption  of  these  rules  shall  in  no  way  preclude  the  Railroad  Commission 
from  altering  or  amending  them  in  whole  or  in  part,  or  from  requiring  any  other 
or  additional  service,  equipment,  facility,  or  standard,  either  upon  complaint  or 
upon  its  own  motion,  or  upon  the  application  of  any  utility.  Furthermore,  these 
rules  shall  not  in  any  way  relieve  any  utility  from  any  of  its  duties  under  the  laws 
of  this  State. 

Rule  2.  Application  of  Rules,  (a)  These  rules  shall  apply  to  any  person,  firm,  or 
corporation,  except  municipalities  or  agents  thereof,  which  is  now  or  may  hereafter 
become  engaged  as  a  public  utility  in  the  business  of  furnishing  gas  to  domestic  or 
commercial  consumers  within  the  State  of  South  Carolina. 

(b)  The  rules  are  intended  to  define  good  practice  which  can  normally  be  expect- 
ed. They  are  intended  to  insure  adequate  service  and  prevent  unfair  charges  to  the 
public,  and  to  protect  the  utilities  from  unreasonable  demands.  The  cooperation  of 
the  utilities  with  the  Commission  is  pre-supposed. 

(c)  In  any  case  where  compliance  with  any  of  these  rules  introduces  unusual  dif- 
ficulty, such  rules  may  be  temporarily  waived  by  the  Commission  upon  application 
of  the  utility.  If  in  such  case  compliance  with  the  rule  would  cost  more  than  the 
results  of  such  compliance  are  worth  to  the  public  and  gas  consumers,  it  may  be 
permanently  set  aside  by  the  Commission. 

Rule  3.  Definition.  In  the  interpretation  of  these  rules  the  word  "Commission" 
shall  be  taken  to  mean  the  Railroad  Commission  of  South  Carolina;  the  word  "util- 
ity" shall  be  taken  to  mean  any  person,  firm,  corporation,  except  municipalities  or 
agents  thereof,  engaged  in  the  business  of  supplying  manufactured  gas  to  domestic, 
commercial,  or  industrial  users  within  this  State;  and  the  word  "consumer"  shall 
be  taken  to  mean  any  person,  firm,  corporation,  municipalities,  or  other  political 
sub-division  of  the  State  supplied  by  any  such  utility. 

RECORDS   AND   REPORTS 

Rule  4.  Records,  (a)  A  complete  record  shall  be  kept  of  all  tests  and  inspections 
made  under  these  rules  as  to  the  quality  or  condition  of  service  which  it  renders. 

(b)  All  records  of  tests  shall  contain  complete  information  concerning  the  test, 
including  the  date,  hour,  and  place  where  the  test  was  made;  the  name  of  the  per- 
son making  the  test  and  the  result. 

All  records  required  by  these  rules  shall  be  preserved  by  the  utility  for  at  least 
two  years  after  they  are  made.  Such  records  shall  be  kept  within  the  State  at  the 
office  or  offices  of  the  utility,  and  shall  be  open  for  examination  by  the  Commis- 
sion or  its  representatives  at  all  reasonable  hours. 
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Rule  5.  (a)  Reports  to  Commission.  Each  utility  shall,  at  such  times  and  in  such 
form  as  the  Commission  shall  prescribe,  report  to  the  Commission  the  results  of  all 
tests  required  to  be  made  or  the  information  contained  in  any  records  required  to  be 
kept  by  the  utility. 

Rule  5.  (b)  Each  utility  operating  in  the  State  shall  make  an  annual  report  to 
the  Commission  giving  such  information  as  the  Commission  may  direct. 

GENERAL  SERVICE  PROVISIONS 

Rule  6.  Inspection  of  plant  and  equipment,  (a)  Each  utility  shall  maintain  its 
plant,  distribution  system,  and  facilities  at  all  times  in  proper  condition  for  use  in 
rendering  safe,  adequate  and  continuous  service. 

(b)  Each  utility  shall,  upon  request  of  the  Commission,  file  with  the  Commission  a 
statement  regarding  the  condition  and  adequacy  of  its  plant,  equipment,  facilities 
and  service  in  such  form  as  the  Commission  may  require. 

Rule  7.  Interruption  of  service.  Each  utility  shall  keep  a  record  of  any  condition 
resulting  in  any  interruption  of  service  affecting  its  entire  system  or  major  division 
thereof,  including  a  statement  of  the  time,  duration,  and  cause  of  any  such  inter- 
ruption. 

Rule  8.  Accidents.  Each  utility  shall,  as  soon  as  possible,  report  to  the  Commission 
each  accident  happening  in  connection  with  the  operation  of  its  property,  facilities, 
or  service,  wherein  any  person  shall  have  been  killed  or  seriously  injured  or  whereby 
any  serious  property  damage  shall  have  been  caused.  Such  first  report  shall  later 
be  supplemented  by  as  full  a  statement  as  is  possible  of  the  cause  and  details  of  the 
accident  and  the  precautions,  if  any,  which  have  been  taken  to  prevent  similar  ac- 
cidents. Such  reports  or  statements  shall  be  kept  confidential  by  the  Commission 
and  shall  not  be  accessible  for  public  inspection. 

Rule  9.  Complaints.  Each  utility  shall  make  a  full  and  prompt  investigation  of  all 
service  complaints  made  to  it  by  its  consumers,  either  directly  or  through  the  Com- 
mission. It  shall  keep  a  record  of  all  such  complaints  received,  which  record  shall 
show  the  name  and  address  of  the  complainant,  the  date  and  character  of  the 
complaint,  and  the  adjustment  or  disposal  made  thereof. 

Rule  10.  Information  for  Consumers,  (a)  Each  utility  shall,  upon  request,  give 
its  consumers  such  information  and  assistance  as  is  reasonable,  in  order  that  con- 
sumers may  secure  safe  and  efficient  service;  and  upon  request  it  shall  render 
every  reasonable  assistance  in  securing  appliances  properly  adapted  and  adjusted  to 
the  service  furnished. 

(b)  Each  utility  shall  adopt  some  means  of  informing  its  consumers  as  to  the 
method  of  reading  meters,  either  by  printing  on  its  bills  a  description  of  the  method 
of  reading  meters,  or  by  a  notice  to  the  effect  that  the  method  will  be  ex- 
plained at  the  office  of  the  utility  upon  application.  It  is  recommended  that  an  ex- 
hibition meter  be  kept  on  display  in  each  office  maintained  by  a  utility. 

Rule  11.  Meter  Readings  and  Bill  Forms,  (a)  Each  service  meter  shall  indicate 
clearly  the  cubic  feet  of  gas  registered  by  such  meter.  Where  gas  is  metered  under 
high  pressure,  or  where  the  quantity  is  determined  by  calculation  from  recording 
devices,  the  utility  shall  supply  the  consumer  with  such  information  as  will  make 
clear  the  method  by  which  the  quantity  is  determined. 

(b)  Bills  shall  be  rendered  periodically,  and  they  shall  show  the  readings  of  the 
meter  at  the  beginning  and  end  of  the  period  for  which  they  bill  is  rendered,  the  date 
of  the  meter  reading,  the  number  of  cubic  feet  of  gas  supplied,  and  the  unit  price. 
On  all  bills  which  include  any  other  items  than  a  definite  unit  price  for  gas,  the 
other  factors  used  in  computing  the  bill  shall  be  clearly  stated,  so  that  the  amount 
may  be  readily  computed  from  the  information  appearing  on  the  bill. 

Each  bill  subject  to  discount  for  prompt  payment  shall  bear  upon  its  face  the 
date  when  the  bill  was  mailed  or  left  at  the  premises  of  the  consumer,  or  the  latest 
date  on  which  it  may  be  paid  without  loss  of  discount  or  incurring  of  penalty. 

Rule  12.  Change  in  character  of  service.  In  case  any  substantial  change  is  made 
by  the  utility  in  the  gas  pressure  or  other  service  conditions  which  would  affect 
efficiency  of  operation  or  adjustment  of  appliances,  the  appliances  of  all  consumers 
in  the  district  affected  shall  be  readjusted  by  the  utility  for  the  new  conditions 
without  charge. 
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TESTING 

Rule  13.  Definition  of  a  cubic  foot  of  gas.  When  the  gas  itself  is  to  be  tested 
under  these  rules,  a  cubic  foot  of  gas  shall  be  taken  to  be  that  amount  of  gas  which 
occupies  the  volume  of  one  cubfc  foot  when  saturated  with  water  vapor  and  at  sixty 
degrees  Fahrenheit  and  under  a  pressure  of  thirty  inches  of  mercury.  For  purpose 
of  measurement  of  gas  to  a  consumer  a  cubic  foot  of  gas  shall  be  taken  to  be  the 
amount  of  gas  which  occupies  a  volume  of  one  cubic  foot  under  the  conditions  exist- 
ing in  such  consumer's  meter  as  and  where  installed. 

Rule  14.  Testing  Facilities,  (a)  Each  utility  shall,  unless  specifically  excused  by 
the  Commission,  provide  such  laboratory,  meter-testing  equipment  and  other  equip- 
ment and  facilities  as  may  be  necessary  to  make  the  tests  required  of  it  by  these 
rules  or  other  orders  of  the  Commission.  The  apparatus  and  equipment  so  provided 
shall  be  subject  to  the  approval  of  the  Commission,  and  it  shall  be  available  at  all 
times  for  the  inspection  or  use  of  any  member  or  authorized  representative  of  the 
Commission. 

(b)  Each  utility  shall  make  such  tests  as  are  prescribed  under  these  rules  with  such 
frequency  and  in  such  manner  and  at  such  places  as  is  herein  provided  or  as  may 
be  approved  or  ordered  by  the  Commission  unless  otherwise  directed  by  the 
Commission,  the  methods  and  apparatus  recommended  by  the  National  Bureau  of 
Standards  in  the  latest  edition  of  its  Circular  No.  48,  "Standard  Methods  of  Gas 
Testing,"  may  be  used. 

METER    ACCURACY   AND    TESTING 

Rule  15.  Meter  Prover.  (a)  Each  utility  furnishing  metered  gas  service  shall  own 
an  approved  type  of  meter  prover,  preferably  of  not  less  than  five  cubic  feet  ca- 
pacity, equipped  with  suitable  thermometers  and  other  necessary  accessories,  and 
it  shall  maintain  such  equipment  in  proper  adjustment  so  that  it  shall  be  capable  of 
determining  the  accuracy  of  any  service  meter  to  within  one-half  of  one  per  cent. 
Each  such  meter  prover  shall  be  so  placed  that  it  will  not  be  subjected  to  drafts  or 
excessive  temperature  variations. 

(b)  The  accuracy  of  all  provers  and  methods  of  operating  them  will  be  established 
from  time  to  time  by  a  representative  of  the  Commission.  All  alterations,  accidents, 
or  repairs  which  might  affect  the  accuracy  of  any  meter  prover  or  the  method  of 
operating  it  shall  be  promptly  reported  in  writing  to  the  Commission. 

Rule  16.  Gas  Meter  Accuracy,  (a)  Installation  Test.  Every  gas  service  meter, 
whether  new,  repaired,  or  removed  from  the  service  for  any  cause,  shall  be  in  good 
order  and  shall  be  correct  to  within  one  per  cent,  when  passing  gas  at  approximately 
25V6  rated  capacity  before  being  installed  for  the  use  of  any  consumer.  Provided, 
however,  that  a  utility  which  has  less  than  one  thousand  consumers  and  which  has 
no  facilities  for  opening  meter  cases  and  adjusting  the  mechanism,  may  put  a  meter 
back  into  service  if  it  is  not  found  to  be  in  error  by  more  than  one  and  one-half  per 
cent,  and  appears  otherswise  to  be  in  good  order. 

(b)  Method  of  Testing.  All  tests  to  determine  the  accuracy  of  registration  of  any 
gas  service  meter  shall  be  made  with  a  suitable  meter  prover,  and  records  of  all 
regular  or  complaint  tests  shall  be  kept  in  the  files  of  the  utility. 

(c)  Special  Meters.  Any  meter,  the  readings  or  record  of  which  is  based  on  the 
differential  pressure  in  such  meter  or  upon  the  measurement  of  any  portion  of  the 
total  gas  delivered  to  a  consumer,  shall  be  tested  for  accuracy  before  installation  in 
a  manner  satisfactory  to  the  Commission. 

Rule  17.  Record  of  meters  and  meter  tests,  (a)  Whenever  any  gas  service  meter  is 
tested  the  original  test  record  shall  be  preserved,  including  the  information  neces- 
sary for  identifying  the  meter,  the  reason  for  making  the  test,  the  reading  of  the 
meter  upon  removal  from  service,  and  the  result  of  the  test,  together  with  all  data 
taken  at  the  time  of  the  test  in  sufficiently  complete  form  to  permit  the  convenient 
checking  of  the  methods  employed  and  the  calculations. 

(b)  A  record  shall  also  be  kept  numerically  arranged,  indicating  for  each  meter 
owned  or  used  by  any  utility  the  date  of  purchase,  its  identification,  a  record  of  the 
use,  repairs,  and  tests  to  which  it  has  been  subjected,  and  its  present  location. 

Rule  18.  Prepayment  Meters.  No  utility  shall  use  prepayment  meters  geared  or  set 
so  as  to  cause  a  rate  or  amount  higher  than  would  be  paid  if  a  standard  type  meter 
were  used,  except  under  such  special  rate  schedule  as  may  be  approved  by  the 
Commission  for  this  class  of  service. 
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Rule  19.  Location  of  Meters.  No  consumer's  meter  shall  be  installed  in  any  loca- 
tion where  it  may  be  unreasonably  exposed  to  heat,  cold,  dampness,  or  other  cause 
of  damage,  or  in  any  ur>iuly  dirty  or  inaccessible  location. 

Rule  20.  Periodic  Testing  of  Meters,  (a)  No  gas  service  meter  hereafter  installed 
shall  be  allowed  to  remain  in  service  more  than  five  years  from  the  time  when  last 
tested. 

(b)  During  each  period  of  twelve  months  after  these  rules  take  effect,  until  all 
meters  now  in  service  shall  have  been  tested,  each  utility  shall  remove  approxi- 
mately twenty  per  cent  of  all  meters  now  in  service,  those  longest  in  service  being 
removed  first.  Such  meetrs  shall  not  be  replaced  in  service  until  tested  and  made 
to  comply  with  the  other  provisions  of  these  rules. 

Rule  21.  Meter  testing  on  request  of  consumers,  (a)  Each  utility  shall,  at  any 
time  when  requested  in  writing  by  a  consumer  upon  reasonable  notice,  test  the  ac- 
curacy of  the  meter  in  use  by  him. 

No  deposit  or  payment  shall  be  required  from  the  consumer  for  such  meter  test 
except  when  a  consumer  requests  a  meter  test  within  six  (6)  months  after  date  of 
the  installation  or  of  the  last  previous  test  of  this  meter,  in  which  case  he  shall  be 
required  by  the  utility  to  deposit  with  it,  to  cover  the  reasonable  cost  of  such  test, 
an  amount  not  to  exceed  the  following: 
For  each  standard  type  gas  service  meter — 

Not  exceeding  10  light  capacity  $  1.00 

Exceeding  10  lights  but  not  exceeding  45  lights  capacity  2.00 

Exceeding    45    lights    capacity    _ 4.00 

For  any  meter  rated  other  than  by  lights  capacity,  including  increased  capacity 
meters  commonly  called  "A"  and  "B"  meters,  the  deposit  shall  be  the  same  amount 
as  is  required  for  a  meter  of  corresponding  size  rated  by  its  lights  capacity. 

The  amount  so  deposited  with  the  utility  shall  be  refunded  or  credited  to  the 
consumer,  as  a  part  of  the  settlement  of  the  disputed  account  if  the  meter  is  found, 
when  tested,  to  register  more  than  three  per  cent,  fast;  otherwise  the  deposit  shall 
be  retained  by  the  utility. 

(b)  A  consumer  may  be  present  when  the  utility  conducts  the  test  on  his  meter, 
or  if  he  desires,  may  send  an  expert  or  other  representative  appointed  by  him. 

(c)  A  report  giving  the  name  of  the  consumer  requesting  the  test,  the  date  of  the 
request,  the  location  of  the  premises  where  the  meter  has  been  installed,  the  type, 
make,  size,  and  serial  number  of  the  meter,  the  date  of  removal,  the  date  tested, 
and  the  result  of  the  test,  shall  be  supplied  to  such  consumer  within  a  reasonable 
time  after  the  completion  of  the  test. 

Rule  22.  Adjustment  of  bills  for  meter  error,  (a)  Fast  Meters.  If  on  test  of  any 
gas  service  meter  made  by  the  Commission,  as  may  be  later  authorized,  or  the 
utility  under  Rules  20  and  21,  whether  at  the  request  of  a  consumer  or  not,  it  be 
found  more  than  three  per  cent,  fast,  the  utility  shall  refund  to  the  consumer  such 
percentage  of  the  amount  of  his  bills  for  the  period  of  sixty  days  just  previous  to  the 
removal  of  such  meter  from  service — or  for  the  time  the  meter  was  in  service,  not 
exceeding  sixty  days — as  the  meter  shall  have  been  shown  to  be  in  error  by  such 
test  in  excess  of  three  per  cent.  Provided,  however,  that  if  the  error  was  due  to 
some  cause,  the  date  of  which  can  be  fixed,  and  which  date  is  within  the  sixty  days' 
period  herein  mentioned,  the  overcharge  shall  be  computed  back  to  but  not  be- 
yond, such  time.  No  part  of  any  minimum  service  charge  shall  be  refunded. 

(b)  Slow  Meters.  If  on  test  of  any  gas  service  meter  made  by  the  Commission,  as 
may  be  later  authorized,  or  by  the  utility  under  Rules  20  and  21,  whether  at  the 
request  of  a  consumer  or  not,  it  be  found  more  than  three  per  cent,  slow,  the  utility 
may  collect  from  the  consumer  the  amount  estimated  to  be  due  from  the  consumer 
for  gas  used,  but  not  charged  for  In  bills  rendered  not  to  exceed  the  sixty  days  prev- 
ious to  removal  of  the  meter. 

HEATING  VALUE  REQUIREMENTS  AND  TESTS 

Rule  23.  Calorimeter  equipment  and  laboratory,  (a)  Each  utility  selling  more  than 

ten  million  cubic  feet  of  manufactured  gas  per  year  shall  provide  and  maintain  a 

calorimeter  of  a  type  approved  by  the  Commission,  and  all  necessary  accessories 

therefor. 

(b)  The  calorimeter  equipment  shall  be  installed  in  a  suitable  testing  station,  the 
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location  of  which  testing  station  shall  be  selected  by  the  utility  and  approved  by 
the  Commisson. 

(c)  The  accuracy  of  all  calorimeters,  as  well  as  the  method  of  making  heating- 
value  tests,  shall  be  subject  to  the  determination  and  approval  of  the  Commission 
or  its  representative. 

Rule  24.  Heating  value  tests,  (a)  Each  utility  maintaining  a  calorimeter  testing 
station  shall  there  determine  the  heating  value  of  the  gas  supplied  to  its  consum- 
ers at  least  once  each  day,  Sundays  and  holidays  excepted,  unless  the  sales  of  the 
utility  in  the  community  or  communities  for  which  this  station  is  to  serve  are  less 
than  fifty  million  cubic  feet  of  gas  per  year,  in  which  case  the  heating  value  of  the 
gas  shall  be  determined  on  not  less  than  three  days  each  week. 

(b)  Each_utility  making  heating-value  determinations  shall  adopt,  subject  to  the 
approval  of  the  Commission,  a  standard  form  for  recording  the  results  of  each 
such  test.  Each  determination  of  heating  value  shall  be  recorded  originally  upon  the 
form  adopted  for  that  purpose,  and  such  forms  shall  be  retained  as  a  permanent 
record. 

Rule  25.  Heating  value  requirements,  (a)  Average.  Requirements.  Each  utility 
supplying  manufactured  gas  shall  maintain  the  monthly  average  heating  value  of 
such  gas  at  any  point  within  one  mile  of  the  manufacturing  plant  at  not  less  than 
540  British  thermal  units  gross  per  cubic  foot.  Provided,  however,  that  in  the  case 
of  gas  produced  in  the  by-product  coke-oven  process,  or  in  the  case  of  other  gooo* 
and  sufficient  reason  any  utility  finds  it  impracticable  to  manufacture  gas  of  the 
heating  value  aforesaid,  it  shall  file  a  statement  with  the  Commission  clearly  setting 
forth  all  pertinent  facts,  and  the  Commission,  after  investigating  may  by  special 
order  fix  such  lower  average  heating  value  standard  as  may  by  it  be  deemed  proper 
for  said  utility. 

To  obtain  the  monthly  average  heating  value  of  a  gas  the  results  of  all  tests  of 
heating  value  made  on  any  day  during  the  calendar  month  shall  be  averaged,  and  the 
average  of  all  such  daily  averages  shall  be  taken  as  the  monthly  average. 

In  determining  B.  T.  U.  content,  all  measurements  shall  be  corrected  to  60  de- 
grees F.  and  30"  barometer. 

(b)  Maximum  and  Minimum  Limits.  Heating  value  of  the  gas  shall  be  maintained 
with  as  little  deviation  as  practicable,  and  to  this  end  the  average  total  heating 
value  of  any  day  should  not  exceed  or  fall  below  by  more  than  thirty  British  ther- 
mal units  the  monthly  average  standard  herein  fixed,  or  otherwise  fixed  by  special 
order  of  the  Commission  for  a  particular  ultility. 

(c)  Where  manufactured  gas  is  delivered  to  the  mains  under  a  pressure  in  ex- 
cess of  five  pounds  per  square  inch,  the  heating  value  may  be  determined  before 
compression. 

(Note.  Any  statement  published  by  the  utility  as  to  the  average  heating  value 
of  the  gas  supplied  should  indicate  that  it  was  measured  under  or  corrected  to  stand- 
ard conditions,  i.  e.,  at  60  degrees  F.  and  nderu  a  pressure  of  30"  of  mercury.) 

PURITY  REQUIREMENTS  AND  TESTS 
Rule  26.  Purity  requirements,  (a)  Hydrogen  Sulphide.  All  manufactured  gas 
distributed  in  this  State  shall  not  contain  more  than  a  trace  of  hydrogen  sulphide. 
This  gas  shall  be  considered  to  contain  not  more  than  a  trace  of  hydrogen  sulphide 
if  a  strip  of  white  filter  paper  moistened  with  a  solution  containing  5%  by  weight 
of  lead  acetate  is  not  distinctly  darker  that  a  second  paper  freshly  moistened  with 
the  same  solution  after  the  first  paper  has  been  exposed  to  the  gas  for  one  minute  in 
an  apparatus  of  approved  form  through  which  the  gas  is  flowing  at  the  rate  of  ap- 
proximately five  cubic  feet  per  hour,  the  gas  not  impinging  direct  from  a  jet  upon 
the  test  paper. 

(Such  test  papers  gradually  become  discolored  by  exposure  to  the  air,  and  it  is 
not  common  practice  to  preserve  them.  It  is,  however,  possible  to  preserve  the  color 
by  applying  a  thin  white  shellac  varnish  to  the  paper  after  it  has  become  entirely 
dry.) 

(b)  Total  sulphur.  All  manufactured  gas  distributed  in  this  State  shall  contain  in 
each  one  hundred  cubic  feet  not  more  than  thirty  grains  of  total  sulphur. 

(c)  Ammonia.  All  manufactured  gas  distributed  in  this  State  shall  contain  in  each 
one  hundred  cubic  feet  not  more  than  five  grains  of  ammonia. 
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Rule  27.  Test  of  purity.  Each  utility  supplying  manufactured  gas  shall  daily  test 
the  gas,  leaving  its  holders  for  the  presence  of  hydrogen  sulphide  in  the  manner 
above  specified. 

(For  apparatus  required  and  methods  of  testing  see  Bureau  of  Standards  Circular 
No.  48,  "Standard  Methods  of  Gas  Testing.") 

Each  utility  selling  more  than  one  hundred  million  cubic  feet  of  manufactured 
gas  per  year  shall  provide  and  maintain  such  apparatus  and  facilities  as  are  neces- 
sary for  the  determination  of  total  sulphur  and  ammonia  in  the  gas;  and  each  such 
utility  shall  periodically  (preferably  semi-monthly)  determine  the  amount  of  total 
sulphur  and  ammonia  in  the  gas  distributed  by  it,  and  shall  keep  a  record  of  the 
results  of  all  such  tests,  as  provided  for  in  Rule  4;  Provided,  however,  that  any  such 
utility  supplying  only  water  gas  or  oil  gas,  or  mixtures  of  these,  shall  not  be  re- 
quired to  provide  apparatus  for  or  make  determinations  of  the  amount  of  ammonia, 
or  total  sulphur,  except  when  ordered  by  the  Commission. 

GAS  PRESSURE  REQUIREMENTS 
Rule  28.  Gas  pressure  limits  and  allowable  variation,  (a)  Maximum  and  Minimum 
Limits.  The  pressure  of  manufactured  gas  supplied  by  any  utility,  as  measured  at  the 
outlet  of  the  utility's  service  pipe,  to  any  consumer,  or  in  the  case  of  high  pressure 
systems  at  the  outlet  of  the  house  governor  should  be  maintained  as  uniform  as 
practicable,  and  it  should  never  be  less  than  one  and  one-half  inches  nor  more  than 
eight  inches  of  water  column  pressure  except  as  the  consumer  may  request  in  writ- 
ing the  maintenance  of  some  higher  pressure  when  the  maintenance  of  some  higher 
pressure  lies  within  the  power  of  the  utility. 

(b)  Allowable  Variation.  Between  the  hours  of  5  a.m.  and  10  p.m.  the  pressure  of 
the  gas  at  the  outlet  of  the  utility's  service  pipe,  or  house  governor,  to  any  consumer 
shall  never  vary  by  more  than  the  following  amounts,  viz.: 

Min.  pressure  maintained  Max.  pressure  variation 

permissible 

IV2   to  3  inches'— _ 3      inches 

3      to  4  inches 3V2  inches 

over  4  inches  __    4      inches 

(c)  No'  utility  shall  be  deemed  to  have  violated  the  preceding  paragraph  of  this 
rule  if  it  can  be  shown  to  the  satisfaction  of  the  Commission  that  the  variations,  in 
gas  pressure  occurring,  were  due  to  unforeseen  demand  or  to  temporary  conditions 
beyond  the  control  of  the  utilty  (change  in  these  hours  may  be  necessary  in  some 
localities  to  conform  to  the  habits  of  the  people  in  the  use  of  gas). 

(b)  No  utility  subject  to  relatively  very  heavy  demands  for  house  heating  pur- 
poses only  a  few  days  each  year  shall  be  deemed  to  have  violated  the  preceding 
paragraph  of  this  rule,  if  it  can  be  shown  to  the  satisfaction  of  the  Commission 
that  the  service  rendered  on  such  days  met  reasonably  the  needs  of  the  consumers, 
and  that  no  inconvenience  was  caused  them  by  reason  of  pressure  variation. 

(e)  No  utility  shall  be  deemed  to  have  violated  any  stipulation  of  this  rule  with 
respect  to  individual  cases  if  it  can  be  shown  to  the  satisfaction  of  the  Commission 
that  in  any  such  individual  case  the  service  lines  or  any  pipe  lines  on  consumers' 
property  or  beyond  the  street  curb  are  of  such  size  as  to  render  the  maintenance 
of  the  pressures  and  pressure  variations  impracticable. 

Rule  29.  Pressure  testing  equipment,  (a)  Each  utility  shall  maintain  on  its  distri- 
bution system  in  each  city  in  which  it  supplies  gas  at  least  one  recording  gas  pres- 
sure gauge  for  each  fifty  miles  of  mains,  or  fraction  thereof,  and  no  utility  shall 
maintain  less  than  two  such  recording-pressure  gauges,  of  which  one  should  be 
portable. 

(b)  Each  utility  shall  regularly  make  record  within  such  recording  gauges  of  the 
pressure  in  various  parts  of  its  distribution  system.  The  charts  or  records  thus  ob- 
tained shall  bear  the  date  and  place  where  the  pressure  was  taken  and  shall  be 
filed  as  a  permanent  record. 

GENERAL  PROVISIONS 

Rule  30.  Deposits  from  consumers  and  guarantee  payment  of  bills,  (a)  Each  utility 

may  require  from  any  consumer,  or  prospective  consumer,  a  cash  deposit  or  other 

acceptable  security  intended  to  guarantee  payment  of  current  bills.  Such  required 

deposit  or  other  security  shall  not  exceed  the  amount  of  an  estimated  sixty  days' 
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bill  of  such  consumer.  Interest  shall  be  paid  by  the  utility  upon  cash  deposits  at  the 
rate  of  6Cr  per  annum,  payable  upon  the  return  of  the  deposit,  for  the  time  such 
deposit  was  held  by  the  utility,  and  the  consumer  was  served  by  the  utility;  pro- 
vided such  period  was  not  less  than  six  months.  If  security  other  than  cash  is  ten- 
dered by  consumer,  and  such  security  is  not  acceptable  to  the  utility,  then  the  con- 
sumer may  submit  to  the  Commission  security  offered  and  the  action  of  the  Com- 
mission shall  be  binding  on  both  parties. 

(b)  Each  utility  having  on  hand  cash  deposits  from  consumers  or  hereafter  receiv- 
ing deposits  from  them,  shall  keep  records  to  show:  (1)  the  name  of  each  consumer 
making  such  deposit,  (2)  the  premises  occupied  by  the  consumer  when  the  deposit 
was  made,  (3)  the  amount  and  date  of  making  the  deposit,  and  (4)  a  record  of  each 
transaction  concerning  such  deposit  such  as  payment  of  interest,  interest  credited, 
etc. 

(c)  Each  utility  shall  issue  to  every  consumer  from  whom  a  deposit  is  received  a 
non-assignable  receipt. 

(d)  Each  utility  shall  provide  reasonable  ways  and  means  whereby  a  depositor 
who  makes  application  for  the  return  of  his  deposit  or  any  balance  to  which  he  is 
entitled,  but  is  unable  to  produce  the  original  certificate  of  deposit  or  receipt,  may 
not  be  deprived  of  his  deposit  or  balance. 

Rule  31.  Discontinuance  of  service  for  violation  of  rules  or  non-payment  of  bills, 
(a)  No  utility  shall  discontinue  the  service  to  any  consumer  for  violation  of  its  rules 
or  regulations,  or  for  non-payment  of  bills  without  first  having  diligently  tried  to 
induce  the  consumer  to  comply  with  its  rules  and  regulations  or  to  pay  his  bills. 

Service  shall  actually  be  discontinued  only  after  at  least  twenty-four  hours'  no- 
tice of  such  intention  shall  have  been  given  to  the  consumer  by  the  utility.  Provided, 
however,  that  where  fraudulent  use  of  gas  is  detected  or  where  a  dangerous  condi- 
tion is  found  to  exist  on  the  consumer's  premises,  the  gas  may  be  shut  off  without 
notice  in  advance. 

Rule  31.  (b)  Whenever  the  supply  of  gas  is  turned  off  for  violation  of  rules  or 
regulations,  non-payment  of  bills  or  fraudulent  use  of  gas,  the  utility  may  make  a 
reasonable  charge  for  the  cost  incurred  in  cutting  the  gas  off  and  turning  it  on 
again. 

Rule  32.  Replacement  of  meters  and  changes  in  location  of  service,  (a)  Whenever 
a  consumer  requests  the  replacement  of  the  service  meter  on  his  premises,  such  re- 
quest shall  be  treated  as  a  request  for  the  test  of  such  meter,  and  as  such  shall  fall 
under  the  provisions  of  Rule  20. 

(b)  Whenever  a  consumer  moves  from  the  location  where  gas  is  used  by  him  and 
thereby  requires  the  disconnecting  and  connecting  at  a  new  location  of  the  gas  sup- 
ply, and  the  same  work  has  been  done  for  him  within  one  year  preceding,  the  utility 
may  make  a  charge. 

Rule  33.  Extent  of  system  on  which  utility  must  maintain  service.  Each  gas 
utility,  unless  specifically  relieved  in  any  case  by  the  Commission  from  such  obliga- 
tion, shall  operate  and  maintain  in  safe,  efficient  and  proper  condition  all  of  the 
facilities  and  instrumentalities  used  in  connection  with  the  regulation,  measure- 
ment and  delivery  of  gas  to  any  consumer  up  to  and  including  the  point  of  delivery 
into  the  piping  owned  by  the  consumer. 

Rule  34.  Maps,  (a)  Suitable  maps  or  records  shall  be  kept  on  file  showing  the  size, 
character,  and  location  of  each  street  main,  district  regulator,  street  valve,  and  drip. 

Rule  35.  Street  main  extensions,  (a)  Each  utility  shall  adopt  rules,  subject  to  the 
approval  of  the  Commission,  under  which  it  will,  upon  written  request  for  services 
by  a  prospective  consumer,  or  a  group  of  prospective  consumers  located  in  the  same 
neighborhood,  make  the  street  main  extension  necessary  to  give  service  and  furnish 
service-pipe  connection  or  connections. 

Rule  36.  Rate  schedule,  rules  and  regulations.  Copies  of  all  schedules  of  rates  for 
service,  forms  or  contracts,  charges  for  service  connections  and  extensions  of  mains, 
and  of  all  rules  and  regulations  covering  the  relations  of  consumer  and  utility,  shall 
be  filed  by  each  utility  in  the  office  of  the  Commission.  Complete  schedule,  contract 
forms,  rules  and  regulations,  etc.,  as  filed  with  the  Commission,  shall  also  be  on  file 
in  the  local  offices  of  the  utility  and  shall  be  open  to  the  inspection  of  the  public. 

No  schedules  of  rates,  contract  forms  nor  rules  and  regulations  shall  be  changed 
until  after  proposed  change  has  been  approved  by  the  Commission. 

Rule  31-C.  "Where  a  consumer  has  been  required  to  make  a  guarantee  deposit 
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this  shall  not  relieve  consumer  of  the  obligation  to  pay  the  service  bills  when  due, 
but  where  such  deposit  has  been  made  and  service  has  been  discontinued  on  account 
of  non-payment  of  bill,  then  in  such  event  unless  consumer  shall,  within  forty- 
eight  hours  after  service  has  been  discontinued,  apply  for  reconnection  of  service 
and  pay  the  account,  then  in  such  event  the  utility  shall  apply  the  deposit  of  such 
consumer  toward  the  discharge  of  such  account  and  shall  as  soon  thereafter  as 
practicable,  refund  the  consumer  any  excess  of  the  deposit." 

Rule  31-D.  "No  electric  and  or  gas  and  or  water  utility  company  shall  be  re- 
quired to  furnish  its  electric  and/or  gas  and  or  water  service  to  any  applicant,  who 
at  the  time  of  such  application,  is  indebted  under  an  undisputed  bill  to  such  utility 
company  for  service,  either  gas  or  electric  or  water,  theretofore  furnished  such 
applicant." 

Rule  35-B.  "When  a  would  be  customer  or  customers  of  a  public  utility,  either  gas, 
electric,  or  water,  make  application  for  service  at  a  point  not  immediately  adjacent 
to  a  service  line  of  a  utility,  if  the  requirement  of  such  service  is  reasonable,  it 
shall  be  rendered  under  reasonable  terms  and  conditions  determined  by  the  facts 
of  each  case." 

Rule  36-C.  "All  rates,  tolls,  charges  and  fares  proposed  to  be  put  into  effect  by  any 
public  utility  under  the  regulation  of  this  Commission,  shall  be  first  approved  by 
this  Commission  before  they  shall  become  effective,  unless  they  are  exempt  from 
such  approval  by  statute  or  other  provision  of  law." 

Rule  36-D.  "No  rate,  toll,  charge,  fare  nor  service  of  any  public  utility  under  the 
regulation  of  this  Commission  shall  be  deemed  approved  nor  consented  to  by  the 
mere  filing  of  a  schedule  or  other  evidence  thereof  in  the  offices  of  the  Commission; 
but  such  approval  and  consent  to  be  good  must  be  actually  and  affirmatively  made." 


Rules  and  Regulations  Governing  the  Operation  of  Water  Utilities  Promulgated  by 

The  Public  Service  Commission  for  Privately  Owned  Companies 

under  §§  8209  and  8210: 

(Filed  secretary  state's  office  August  4,  1937.) 

1.  Application  for  connection  Connection  with  the  mains  of  the  Water  Company 
will  be  made  upon  the  written  application  of  the  owners  of  the  premises  to  be  sup- 
plied with  water  (or  his  duly  authorized  agent),  upon  blanks  provided  by  the  com- 
pany, and  upon  compliance  by  the  applicant  with  the  rates,  rules  and  regulations  of 
the  company,  and  after  the  approval  of  the  application  by  the  company  endorsed 
thereon.  The  size  of  service  line,  valves,  meters  and  other  fittings,  fixtures  or  appli- 
ances necessary  to  give  the  service  applied  for  shall  be  determined  by  the  company. 

2.  Application  for  service  Upon  the  application  of  the  owner,  or  any  authorized 
agent  or  tenant  of  the  owner,  water  will  be  furnished  through  connections  already 
made,  or  applied  for  by  the  owner,  and  upon  compliance  by  the  applicant  with  the 
rates,  rules,  and  regulations  of  the  company,  and  after  the  approval  of  the  applica- 
tion by  the  company  endorsed  thereon. 

The  application  shall  state  the  name  of  the  owner  of  the  premises,  the  character 
and  extent  of  the  service  desired,  a  description  of  the  premises,  including  the  name 
of  the  street  and  house  number,  if  any,  the  number  and  kind  of  fixtures  through 
which  water  will  be  supplied  and  such  other  information  as  may  reasonably  be 
required  by  the  Water  Company  to  enable  it  to  give  the  desired  service. 

Such  application  may  be  in  substantially  the  following  form: 


Plant Tap  No. 

APPLICATION  FOR  SERVICE 
The  undersigned  hereby  requests  to  be  supplied  with  water  by  the 


for  the  purpose  shown  hereon, 
and  none  other,  for  which  I  agree  to  pay  monthly  at  the  regular  schedule  of  rates  for 

a  term  of  not  less  than.... months,  and  to  comply  with  the  rules  and 

regulations  of  the  company,  making  them  a  part  of  this  agreement.  I  agree  to  claim 
no  damage  on  account  of  the  stoppage  of  the  flow  of  water  resulting  from  accident, 
or  where  necessary  to  make  alterations,  repairs  or  improvements,  and  I  agree  to 
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keep  all  plumbing  and  fixtures  on  my  premises  in  repair  and  promptly  stop  all 
leaks.  I  further  agree  to  pay  the  water  rent  for  the  premises  subscribed  for  by  me  at 
the  office  of  the  company  until  I  order  the  water  cut  off,  or  give  notice  to  the  com- 
pany of  removal  from  said  premises.  For  failure  to  comply  with  this  agreement,  or 
any  part  thereof,  the  company  may  cut  off  the  water  from  such  premises  without 
notice  to  me,  except  in  case  of  cut  off  for  non-payment  of  bills,  at  least  twenty-four 
(24)  hours  notice  shall  be  given,  and  discontinue  the  service  regardless  of  any  de- 
posits which  may  be  held  by  the  company  to  secure  the  payment  upon  final  ac- 
counting. 

Nature  of  Service  _  Name  :_ 

No.  Openings __  No.  Rooms  - _ Street  

Rate Deposit Meter  _ No.   _  .  Size 

Location  Stop  Box  _ Fixtures Remarks  

Approved  .-. ,   193 


Signed  _ 

Applicant 

3.  Change  in  tenancy  or  service  A  new  application  must  be  made  and  approved 
by  the  company  upon  any  change  in  tenancy,  or  in  the  service,  as  described  in  the 
application,  and  the  company  shall  have  the  right  to  discontinue  the  water  supply 
until  such  new  application  is  made  and  approved.  Should  a  new  consumer,  occupy- 
ing such  premises  fail  to  apply  to  the  company  for  water  service  within  forty-eight 
(48)  hours  after  occupying  such  premises,  the  new  consumer  shall  be  liable  for  all 
water  charges  that  have  accrued  since  the  last  reading  of  the  meter  prior  to  the 
date  said  new  consumer  occupied  such  premises,  provided  that  such  new  consumer 
shall  in  no  event  be  held  liable  for  more  than  one  month's  excess  charges. 

4.  Payments  At  the  time  of  making  application  for  connection  or  service,  the 
applicant  must  make  payment  to  the  company  of  the  fees,  deposits,  or  rates  as  the 
case  may  be,  as  hereinafter  set  forth  for  the  service  applied  for. 

5.  Connections  The  Water  Company  will  furnish  and  maintain  at  its  own  cost, 
all  necessary  fittings,  pipes,  and  appliances,  including  all  meters  and  meter  boxes,  to 
deliver  water  to  the  consumer's  pipe  line,  at  a  point  just  inside  the  curb  line  on  the 
street,  and  just  outside  the  property  line  in  alleys  or  other  public  places;  all  such 
fittings,  pipes  appliances,  meters  and  meter  boxes  shall  remain  the  property  of  the 
Water  Company,  and  shall  at  all  times  be  accessible  to  it,  and  under  its  control. 

The  service  line  from  the  curb  box  or  meter  to  the  consumer's  premises  shall  be 
laid  and  maintained  by  the  applicant  at  his  own  cost.  The  line  shall  be  of  ample  size, 
of  standard  weight  and  quality,  and  all  cut-offs,  valves,  fixtures,  and  appliances  fur- 
nished by  the  consumer  shall  be  maintained  in  good  order  and  condition. 

8.  Leaks  All  leaks  in  the  service  or  any  other  pipe,  or  fixture  on  the  premises  of 
the  consumer  shall  be  immediately  repaired.  Upon  failure  to  repair  any  such  leak, 
the  service  may  be  discontinued  until  repairs  are  made. 

7.  Inspection  All  pipes,  meters  and  fixtures  shall  at  all  reasonable  hours  be 
subject  to  inspection  by  the  water,  company,  or  its  duly  authorized  agents. 

8.  Damages  The  Water  Company  shall  in  no  event  be  responsible  for  maintain- 
ing any  service  line  owned  by  the  consumer  nor  for  damages  done  by  water  escap- 
ing therefrom,  nor  for  defects  in  lines,  or  fixtures,  on  the  property  of  the  consumer. 
The  consumer  shall  at  all  times  comply  with  all  regulations  of  the  South  Carolina 
Railroad  Commission,  of  the  municipality,  and  of  the  Water  Company,  relating  to 
the  service  lines,  and  shall  make  all  changes  in  his  line  required  on  account  of 
change  in  grade,  or  otherwise. 

All  injury  to  service  pipes  or  street  mains  caused  by  the  careless  or  negligent  work, 
or  improper  filling  of  excavations,  shall  be  chargeable  to  the  persons  causing  such 
injury,  and  the  expense  of  repairing  same  shall  be  recovered  from  such  person. 

9.  Consumers  A  "consumer"  is  defined  to  be  a  "person,  firm  or  corporation  tak- 
ing water  through  a  single  service  pipe  for  a  single  building  or  business,"  and  a 
minimum  or  flat  charge  shall  be  paid  by  each  consumer  whether  there  is  a  separate 
meter  or  service  pipe  for  each  consumer  or  not.  Provided,  However: 

(a)  That  the  owner  of  a  single  building  used  as  a  dwelling  or  apartment  house, 
and  occupied  by  one  or  more  families,  may  connect  such  building  or  apartment 
house',  if  not  already  connected  with  the  mains  of  the  Water  Company  and  be 
served  by  a  single  service  line  for  which  one  minimum  charge  shall  be  paid,  in 
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which  case  the  application  for  service  shall  be  made  by  the  owner,  or  his  duly  au- 
thorized agent  or  tenant,  and  the  bills  for  water  shall  be  paid  by  the  owner. 

(b)  Each  separate  store  or  place  of  business  shall  be  considered  a  separate  build- 
ing and  shall  pay  a  separate  minimum. 

(c)  Where  a  building  is  occupied  as  to  the  ground  floor  for  business  purposes,  and 
as  to  upper  floors  for  offices  or  for  dwellings,  if  the  application  is  signed  and  the 
water  bills  paid  by  the  owner,  all  such  upper  floors  shall  be  considered  as  one 
service,  and  one  minimum  charge  shall  be  paid  and  collected  for  such  upper  floors, 
provided  a  separate  service  is  installed. 

(d)  Where  two  or  more  families  or  places  of  business,  or  offices  in  a  single  build- 
ing are  supplied  with  water  through  a  single  service  line,  and  the  owner  of  the 
building  either  in  person  or  by  his  duly  authorized  agent  fails  or  refuses  to  sign 
an  application  for  service,  or  fails  to  pay  the  bills  for  water  when  due,  or  who  fails 
to  abide  by  all  the  rules  and  regulations  of  the  company,  the  service  may  be  dis- 
continued; but  no  such  action  involving  the  shutting  off  of  the  water  supply  of  an 
innocent  consumer  shall  be  taken  without  first  affording  the  tenant  of  the  premises 
opportunity  to  make  a  new  application  for  a  supply  of  water  through  a  separate 
service  line  or  meter. 

(e)  Where  two  or  more  buildings  or  two  or  more  families  or  establishments  in  a 
single  building,  are  supplied  by  a  single  service  line,  with  the  approval  of  the  Water 
Company,  and  where  the  owner  or  occupants  of  such  buildings  or  such  families  or 
establishments  desire  to  contract  separately  for  water  furnished  the  owner  shall 
first  arrange  the  several  house  connections,  or  the  plumbing  in  such  a  way  that  a 
separate  meter  and  stop  and  waste  cock  with  seal  approved  by  the  Water  Company, 
can  be  placed  upon  the  supply  line  of  each  of  said  consumers,  thereupon  the  Water 
Company  shall  install  separate  connections  for  each  consumer  making  application 
therefor.  In  such  cases,  a  separate  minimum  charge  shall  be  assessed  against  each 
consumer. 

(f)  Where  a  servant's  house  is  located  on  the  same  lot  as  the  dwelling  and  such 
servant's  hous  is  occupied  by  the  servants  of  the  family  occupying  the  main  dwell- 
ing and  where  a  single  service  pipe  supplies  both  the  dwelling  and  the  servant's 
house  and  the  owner  or  tenant  of  the  dwelling  is  responsible  for  the  entire  water 
bill,  the  company  will  only  assess  a  single  minimum  charge  on  the  dwelling  and  none 
against  the  servant's  house. 

10.  Transient  consumers    In  the  case  of  transient  consumers  or  consumers  taking 

water  for  less  than  months,  the  Water  Company  may 

make  a  charge  of  not  more  than  $1.00  to  cover  reconnection  with  its  mains  and 
installation,  reading  and  removing  meter  and  charge  for  water  consumed  at  regular 
meter  rates.  The  Water  Compny  may  require  a  deposit  to  be  made  in  advance  by 
such  temporary  or  transient  consumers  to  cover  the  cost  of  making  the  connection 
and  the  probable  water  bill. 

11.  New  services    Upon  installation  of  any  new  service  the  Water  Company  may 

make  a  charge  of  not  more  than   _  _ to  cover  the  cost  of  making 

a  connection  with  its  mains,  installing  the  meter  and  charge  for  water  consumed  at 
regular  meter  rates.  The  water  company  may  require  a  deposit  to  be  made  in  ad- 
vance by  such,  consumers  to  cover  the  cost  of  making  the  connection  and  the  prob- 
able water  bill. 

12.  Stop  and  waste  A  stop  and  waste  cock  or  cut-off  valve  must  be  placed  in  the 
pipe  line  on  the  premises  of  the  consumer  to  be  used  in  case  of  break,  or  other 
necessity,  whereby  pipes  to  be  repaired  can  be  cut  off  without  the  necessity  of 
using  the  street  corporation  cut  off. 

13.  Meters  All  meters  will  be  furnished  by  the  Water  Company  and  shall  re- 
main its  property  and  be  accessible  to  and  subject  to  its  control.  They  shall  be  con- 
veniently located  at  a  point  approved  by  the  Water  Company,  so  as  to  control  the 
entire  supply,  and  when  located  on  premises  of  consumer  a  proper  place  and  pro- 
tection therefor  shall  be  provided  by  consumer. 

(a)  Where  water  is  furnished  by  a  flat  rate,  the  Water  Company  shall  have  the 
right  to  install  and  maintain  a  meter  to  determine  the  puantity  supplied,  and  the 
consumer  shall  provide  a  suitable  location  therefor.  The  Water  Company  shall  have 
the  right  to  continue  the  use  of  the  meter,  and  furnish  water  by  meter  rate  only 
and  consumer  shall  thereafter  pay  the  meter  rate  schedule.  The  Water  Company 
also  reserves  the  right  to  change  from  flat-rate  service  to  metered  service  at  any 
time. 
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(b)  Meters  will  be  maintained  by  the  company,  so  far  as  ordinary  wear  and  tear 
are  concerned,  but  damage  due  to  freezing,  where  located  inside  the  building  or 
cellar,  or  due  to  hot  water,  or  external  causes,  shall  be  paid  for  by  the  consumer. 

The  consumer  shall  notify  the  Water  Company  of  any  injury  to  or  the  non-work- 
ing of  the  meter,  as  soon  as  it  comes  to  his  knowledge. 

(c)  When  water  is  furnished  by  meter,  the  quantity  recorded  by  it  shall  be  con- 
clusive on  both  the  consumer  and  the  Water  Company,  except  when  the  meter  has 
been  found  to  be  registering  inaccurately  or  has  ceased  to  register.  In  the  latter 
case  the  quantity  may  be  determined  by  the  average  registration  of  the  meter  when 
in  order. 

(d)  In  case  of  a  disputed  account,  involving  the  accuracy  of  a  meter,  such  meter 
shall  be  tested  upon  request  of  the  consumer,  in  conformity  with  the  provisions  of 
the  rules  and  regulations  of  the  South  Carolina  Railroad  Commission.  In  the  event 
that  the  meter  so  tested  is  found  to  have  an  error  in  registration  of  three  (3)  per 
cent  or  more,  the  bills  will  be  increased  or  decreased  accordingly,  but  in  no  case 
shall  such  a  correction  be  made  for  more  than  sixty  (60)  days. 

14.  Discontinuance  of  service  Service  under  any  application,  including  public  fire 
protecting,  and  by  any  other  municipal  use,  may  be  discontinued  for  any  of  the 
following  reasons: 

(a)  For  misrepresentation  in  application  as  to  property  or  fixtures  to  be  supplied, 
or  the  use  to  be  made  of  the  water  supply. 

(b)  Under  flat-rate  service,  for  adding  to  said  property  or  fixtures  or  for  changing 
the  use  to  be  made  of  the  water  supply,  without  notice  to  and  the  consent  of  the 
Water  Company. 

(c)  For  molesting  any  service  pipe,  meter,  curb-stop-cock,  seal,  or  any  other  ap- 
pliance of  the  Water  Company  controlling  or  regulating  the  water  supply. 

(d)  For  neglecting  to  make  or  renew  advance  payments,  or  for  non-payment  of 
any  account  for  water  supplied  or  water  service,  or  fire  protection,  or  of  any 
scheduled  fee  or  charge  as  required  by  Paragraph  21  of  these  rules  and  regulations. 

(el  For  violation  of  any  rules  of  the  company, 
(f)  In  case  of  vacancy  of  premises. 

15.  Water  will  be  turned  off  of  any  premises,  upon  the  written  order  of  the  con- 
sumer, without  in  any  way  affecting  the  existing  application. 

16.  No  water  fixture  or  appliance  in  connection  therewith  will  be  considered 
cut  off  until  it  is  discontinued  so  that  it  cannot  be  used  again,  or  is  sealed  in  a  man- 
ner satisfactory  to  the  Water  Company. 

17.  No  plumber,  owner,  or  other  unauthorized  person  shall  turn  the  water  on  or 
off  at  any  corporation  stop  or  curb  stop,  or  disconnect  or  remove  the  meter  without 
the  consent  of  the  Water  Company. 

18.  As  necessity  may  arise  in  case  of  break,  emergency  or  for  other  unavoidable 
cause,  the  Water  Company  shall  have  the  right  to  temporarily  cut  off  the  water 
supply,  in  order  to  make  necessary  repairs,  connections,  etc.  In  such  a  case  the  Water 
Company  shall  not  be  liable  for  any  damage  or  inconvenience  suffered  by  the  con- 
sumer; or  any  claim  against  it  at  any  time  for  interruption  in  service,  lessening  of 
the  supply,  inadequate  pressure,  a  poor  quality  of  water,  and  for  any  causes  rea- 
sonably beyond  its  control. 

19.  The  water  company  shall  have  the  right  to  reserve  a  sufficient  supply  of 
water  at  all  times  in  its  reservoirs,  to  provide  for  fires  and  other  emergencies,  or 
may  restrict  or  regulate  the  quantity  of  water  used  by  consumers  in  case  of  scarcity, 
or  whenever  the  public  welfare  may  require  it.  No  street  or  lawn  sprinkling  shall  be 
done  at  times  of  water  shortage;  no  street  or  lawn  sprinkling  shall  be  done  by 
flat-rate  users  except  by  hose  held  in  hand,  or  at  any  other  time  than  from  6:00  A.  M. 
to  8:00  A.  M.  and  from  5  P.  M.  to  7  P.  M.  and  sprinkling  shall  be  discontinued  dur- 
ing the  period  whenever  an  alarm  of  fire  is  rung. 

20.  Renewal  of  service  When  service  has  been  discontinued,  the  same  will  be 
renewed  under  a  proper  application,  when  conditions  under  which  the  services  were 
suspended,  are  corrected,  and  upon  the  payment  of  all  charges  provided  in  the 
schedule  of  rates  or  tariffs  of  the  Water  Company. 

A  consumer  whose  service  has  been  discontinued  at  one  residence  or  place  of 
business  will  not  have  the  right  to  require  service  to  be  renewed  at  another  resi- 
dence or  place  of  business  until  all  charges  of  the  Water  Company  for  water  fur- 
nished have  been  paid,  and  its  rules  and  regulations  complied  with. 
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Where  water  has  been  turned  off  for  non-payment  of  a  bill,  or  for  any  other 
valid  reason,  it  shall  not  be  turned  on  again  until  the  consumer  shall  have  paid  a 
'"turn  on  charge"  of  not  more  than  $1.00.  The  same  charge  shall  be  made  for  turning 
off  water  at  the  request  of  the  consumer  due  to  repairs  on  his  premises,  or  to  re- 
ported vacation  or  disuse. 

21.  Terms  of  payment  Where  no  deposit  is  required  by  the  Water  Company 
minimum  charges  for  meter  rates  and  flat  rates  shall  be  due  and  payable  in  advance, 
either  monthly  or  quarterly  at  the  option  of  the  Water  Company.  All  meter  charges 
over  and  above  minimum  charges  shall  be  payable  at  the  same  time  for  service 
rendered  during  the  preceding  quarter  or  month  as  the  case  may  be.  Bills  shall  be 
delinquent  ten  days  after  the  day  of  the  month  the  monthly  or  quarterly  charge 
may  be  due. 

22.  Abatement  and  Refunds  Abatement  or  refund  will  be  made  of  a  portion  of 
flat  rate  or  minimum  charges  in  the  proportion  that  the  period  of  vacancy  of  the 
premises  bears  to  the  entire  period  for  which  payment  is  due  or  has  been  made; 
provided,  that  no  abatement  or  refund  shall  be  made  for  fractions  of  a  month,  and 
that  consumers  who  take  service  for  a  period  less  than  six  months  will  not  be  en- 
titled to  a  refund  or  abatement. 

23.  General  rules  and  regulations  No  abatement  on  meter  bills  will  be  made  for 
leaks  or  for  water  wasted  by  damaged  fixtures. 

(a)  No  agent  or  employee  of  the  Water  Company  shall  have  authority  to  bind  it 
by  any  promise,  agreement  or  representation  in  violation  of  these  rules  and  regula- 
tions. 

(b)  No  person  except  an  employee  of  the  Water  Company  duly  authorized  shall 
take  water  from  any  fire  hydrant  for  any  purpose  except  for  fire  purpose  or  for  use 
of  the  fire  department  in  case  of  fire,  and  water  shall  not  be  taken  from  a  fire 
hydrant  for  sprinkling  streets,  flushing  gutters,  or  sewers,  or  for  any  purpose  except 
the  extinguishment  of  fires,  unless  specially  permitted  in  writing  by  the  Water 
Company  for  the  particular  time  and  occasion. 

(c)  The  rate  fixed  in  the  schedule  to  be  paid  for  fire  hydrants  contemplates  the  use 
of  a  sufficient  amount  of  water  through  said  hydrants  for  a  bona  fide  purpose  of 
extinguishing  fires,  by  or  under  the  supervision  of  fire  department  employees  or 
officials,  and  does  not  authorize  the  use  of  said  hydrants  and  the  water  that  flows 
through  them  by  so  called  salvage  companies  or  any  other  unauthorized  person. 

(d)  No  consumer  will  be  allowed  to  furnish  water  to  another  person,  except  in 
cases  of  emergency,  and  then  only  for  a  limited  time,  or  until  such  emergency  shall 
have  passed. 

24.  Bills  and  notices  of  the  company  relative  to  its  business  will  be  mailed  or 
delivered  to  the  consumer's  last  address  as  shown  by  the  records  of  the  company 
and  failure  to  receive  a  bill  shall  not  extend  the  time  of  payment  of  bill  due. 

25.  The  company  may  require  all  new  consumers  who  desire  both  regular  com- 
mercial service  and  fire  protection  service  to  install  separate  service  lines,  one  to  be 
used  only  for  fire  protection.  The  company  may  require  all  old  consumers  who  now 
have  only  one  service  connection  for  combined  commercial  service  and  for  fire  pro- 
tection to  install  separate  lines,  all  expenses  incurred  in  making  such  change  to  be 
paid  for  by  the  company.  In  cases  where  separate  lines  are  installed,  the  consumer 
is  not  permitted  to  take  water  from  the  fire  protection  line  except  for  the  extinguish- 
ing of  fires  or  for  fire  drills.  Neither  will  the  company  permit  an  inter-connection  to 
be  made  between  the  regular  service  line  and  the  fire  protection  line. 

26.  The  company  reserves  the  right  at  any  time  to  alter,  amend  or  add  to  these 
rules  and  regulations,  or  to  substitute  other  rules  and  regulations  therefor,  subject  to 
the  approval  of  the  South  Carolina  Railroad  Commission. 


Rules  and  Regulations  Establishing  Standards  for  Electric  Service,  Providing  for  the 

Testing  of  Electric  Meters,  and  Otherwise  Regulating  the  Service  of  Electric 

Utilities  Issued  by  The  Public  Service  Commission  under  §   8210: 

(Filed  secretary  of  state's  office  November  8.  1937.  Rule  16  as  amended  as  a  whole 
filed  secretary  of  state's  office  April  8,  1942.  Paragraph  c  of  rule  16  as  amended 
second  time  filed  secretary  of  state's  office  April  29.  1942.) 

STATUTORY   PROVISIONS 

Rule  1.  Authorization  of  Rules,  (a)  Section  923  of  Article  16,  of  Chapter  XIX. 
Volume   I.    Code   of   Laws   of   South   Carolina    1912,    as    amended    March    24,    1922, 
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provides:  "That  the  Railroad  Commission  is  hereby,  to  the  extent  granted,  vested 
with  power  and  jurisdiction  to  supervise  and  regulate  the  rates  and  service  of  every 
public  utility  in  this  State  as  defined  in  this  Act,  together  with  the  power,  after 
hearing,  to  ascertain  and  fix  such  just  and  reasonable  standards,  classifications, 
regulations,  practices  and  measurements  of  service  to  be  furnished,  imposed  ob- 
served and  followed  by  every  public  utility  in  this  State  as  defined  in  this  Act  and 
the  State  hereby  asserts  its  rights  to  regulate  the  rates  and  services  of  every  public 
utility  as  herein  defined." 

In  accordance  with  the  above  provisions,  the  Railroad  Commission  has  adopted 
the  following  rules  and  fixed  the  following  standards  for  electric  service,  to  become 
effective  the  1st  day  of  October,  1922.  All  previous  rules  or  standards  conflicting 
with  those  contained  herein  are  hereby  superseded. 

(b)  The  adoption  of  these  rules  shall  in  no  way  preclude  the  Railroad  Commission 
from  altering  or  amending  them  in  whole  or  in  part,  or  from  requiring  any  other  or 
additional  service,  equipment,  facility,  or  standard,  either  upon  complaint,  or  upon 
its  own  motion,  or  upon  the  application  of  any  utility.  Furthermore,  these  rules 
shall  not  in  any  way  relieve  any  of  its  duties  under  the  laws  of  this  State. 

(c)  All  Rules  and  Regulations  prescribed  for  the  government  of  railroads  are  to 
be  regarded  as  applying  with  equal  force  and  effect  to  all  public  utilities  doing  busi- 
ness in  this  State:  Provided.  Such  application  is  practicable,  and  not  inconsistent 
wth  the  laws  of  this  State  or  of  the  United  States,  and  not  in  conflict  with  Rules 
and  Regulations  of  the  Commission  herein  distinctively  prescribed  for  the  govern- 
ment of  particular  companies. 

Rule  2.  Application  of  Rules,  (a)  These  rules  shall  apply  to  any  person,  firm,  or. 
corporation  (except  municipalities,  or  agents  thereof)  which  is  now  or  may  here- 
after become  engaged  as  a  public  utility  in  the  business  of  furnishing  electric  cur- 
rent for  domestic  or  commercial  consumers  within  the  State  of  South  Carolina. 

(b)  The  rules  are  intended  to  define  good  practice  which  can  normally  be  ex- 
pected. They  are  intended  to  insure  adequate  service  and  prevent  unfair  charges  to 
the  public  and  to  protect  the  utilities  from  unreasonable  demands.  The  cooperation 
of  the  utilities  with  the  Commission  is  presupposed. 

(c)  In  any  case  where  compliance  with  any  of  these  rules  introduces  unusual  dif- 
ficulty, such  rule  may  be  temporarily  waived  by  the  Commission  upon  application 
of  the  utility.  If  in  such  case  compliance  with  the  rule  would  cost  more  than  the 
results  of  such  compliance  are  worth  to  the  public  and  consumers  of  electric  cur- 
rent, it  may  be  permanently  set  aside  by  the  Commission. 

Rule  3.  Definition.  In  the  interpretation  of  these  rules,  the  word  "Commission" 
shall  be  taken  to  mean  the  Railroad  Commission  of  South  Carolina;  the  word  "Util- 
ity" shall  be  taken  to  mean  any  person,  firm,  corporation,  except  municipality,  or 
agent  thereof,  engaged  in  the  business  of  supplying  electric  current  to  domestic, 
commercial  or  industrial  users  within  this  State;  and  the  word  "Consumer"  shall 
be  taken  to  mean  any  person,  firm,  corporation,  municipality  or  other  political 
sub-division  of  the  State  supplied  by  such  utility. 

RECORD  AND  REPORTS 

Rule  4.  Records,  (a)  A  complete  record  shall  be  kept  of  all  tests  and  inspections 
made  under  these  rules  as  to  the  quality  or  condition  of  service  which  is  rendered. 

(b)  All  records  of  tests  shall  contain  complete  information  concerning  the  tests, 
including  the  date,  hour,  and  place  where  the  test  was  made;  the  name  of  the  per- 
son making  the  test,  and  the  result. 

All  records  required  by  these  rules  shall  be  preserved  by  the  utility  for  at  least 
two  years  after  they  are  made. "Such  records  shall  be  kept  within  the  State  at  the 
office  or  offices  of  the  utility,  and  shall  be  open  for  examination  by  the  Commission 
or  its  representatives  at  all  reasonable  hours. 

Rule  5.  Reports  to  Commission,  (a)  Each  utility  shall  at  such  times  and  in  such 
form  as  the  Commission  shall  prescribe,  report  to  the  Commission  the  results  of  all 
tests  required  to  be  made,  or  the  information  contained  in  any  records  required  to 
be  kept  by  the  utility. 

(b)  Each  utility  operating  in  the  State  shall  make  an  annual  report  to  the  Com- 
mission giving  such  information  as  the  Commission  may  direct. 
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GENERAL  SERVICE  PROVISIONS 

Rule  G.  Inspection  of  Plant  and  Equipment,  (a)  Each  utility  shall  maintain  its 
plant,  distribution  system  and  facilities  at  all  times  in  proper  condition  for  use  in 
rendering  safe,  adequate  and  continuous  service. 

(b)  Each  utility  shall,  upon  request  of  the  Commission,  file  with  the  Commission 
a  statement  regarding  the  condition  and  adequacy  of  its  plant,  equipment,  facilities 
and  service  in  such  form  as  the  Commission  may  require. 

Rule  7.  Interruption  of  Service.  Each  utility  shall  keep  a  record  of  any  interrup- 
tion of  service,  affecting  its  busses,  or  any  of  its  outgoing  feeders  or  circuits,  includ- 
ing a  statement  of  the  time,  duration  and  cause  of  any  such  interruption. 

Rule  8.  Accidents.  Each  utility  shall,  as  soon  as  possible,  report  to  the  Commis- 
sion each  accident  happening  in  connection  with  the  operation  of  its  property, 
facilities,  or  service,  wherein  any  person  shall  have  been  killed  or  seriously  injured, 
or  whereby  any  serious  property  damage  shall  have  been  caused.  Such  first  report 
shall  later  be  supplemented  by  as  full  a  statement  as  is  possible  of  the  cause  and  de- 
tails of  the  accident,  and  the  precautions,  if  any,  which  have  been  taken  to  prevent 
similar  accidents.  Such  reports  or  statements  shall  be  kept  confidential  by  the  Com- 
mission, and  shall  not  be  accessible  for  public  inspection. 

Rule  9.  Complaints.  Each  utility  shall  make  a  full  and  prompt  investigation  of  all 
service  complaints  made  to  it  by  Its  consumers,  either  directly  or  through  the  Com- 
mission. It  shall  keep  a  record  of  all  such  complaints  received  which  record  shall 
show  the  name  and  address  of  the  complainant,  the  date  and  character  of  the  com- 
plaint and  the  adjustment  or  disposal  made  thereof. 

Rule:  10.  Information  for  Consumers,  (a)  Each  utility  shall,  upon  request,  give  its 
consumers  such  information  and  assistance  as  is  reasonable  in  order  that  consumers 
may  secure  safe  and  efficient  service;  and  upon  request,  it  shall  render  every  rea- 
sonable assistance  in  securing  appliances  properly  adapted  and  adjusted  to  the 
service  furnished. 

(b)  Each  utility  shall  adopt  some  means  of  informing  its  consumers  as  to  the 
method  of  reading  meters,  either  by  printing  on  its  bills  a  description  of  the  method 
of  reading  meters  or  by  a  notice  to  the  effect  that  the  method  will  be  explained  at 
the  office  of  the  utility,  upon  application.  It  is  recommended  that  an  exhibition 
meter  be  kept  on  display  in  each  office  maintained  by  a  utility. 

Rule  11.  Meter  Readings  and  Bill  Form.  Bill  shall  be  rendered  for  metered  serv- 
vice  periodically,  and  shall  show  the  readings  of  the  meter  at  the  beginning  and  end 
end  of  the  period  for  which  bill  is  rendered,  the  number  and  kinds  of  units  of  ser- 
vice' supplied,  the  dates  of  the  meter  readings  and  the  price  per  unit  of  service. 

On  all  bills  which  are  computed  on  any  other  basis  than  a  definite  charge  per 
unit  of  service,  the  other  factors  used  in  computing  the  bill  shall  be  clearly  stated  so 
that  the  amount  may  be  readily  computed  from  the  information  appearing  on  the 
bill. 

Each  bill  subject  to  discount  for  prompt  payment  shall  bear  upon  its  face  the  date 
when  the  bill  was  mailed,  or  left  at  the  premises  of  the  consumer,  or  the  latest  date 
on  which  it  may  be  paid  without  loss  of  discount  or  incurring  of  penalty. 

METERS,  METER  TESTS  AND  RECORDS 
Rule  12.  Location,  (a)  No   consumer's   meter   shall   be   installed    in   any   location 
where  it  may  be  unreasonably  exposed  to  heat,  cold,  dampness  or  other  cause  of 
damage,  or  in  any  unduly,  dirty  or  inaccessible  location. 

(b)  Meters  should  not  be  placed  in  coal  or  wood  bins  or  on  partitions  forming  such 
bins,  or  on  any  unstable  supports  subject  to  vibration. 

(c)  Meters  should  be  easily  accessible  for  reading,  testing  and  making  necessary 
adjustments  and  repairs.  When  several  meters  are  placed  on  one  meter  board  the 
distance  between  centers  should  not  be  less  than  15  inches,  and  each  "house"  loop 
should  be  tagged  or  marked  to  indicate  the  circuit  metered. 

(d)  Each  customer  shall  provide  a  suitable  and  convenient  place  for  the  location 
of  meters,  where  they  will  be  readily  accessible  at  any  reasonable  hour  for  the 
purpose  of  reading,  testing,  repairing,  etc.,  and  such  other  appliances  owned  by  the 
utility  and  placed  on  the  premises  of  the  consumers  shall  be  so  placed  as  to  be 
readily  accessible  at  such  times  as  are  necessary,  and  the  authorized  agent  of  the 
utility  shall  have  authority  to  visit  such  meters  and  appurtenances  at  such  times  as 
are  necessary  in  the  conduct  of  the  business  of  the  utility. 
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Rule  13.  Testing  Facilities,  (a)  Each  utility  furnishing  metered  electric  service 
shall,  unless  specifically  excused  by  the  Commission,  provide  and  have  available 
such  meter  laboratory,  standard  meters,  instruments  and  facilities  as  may  be  neces- 
sary to  make  the  tests  required  by  these  rules,  together  with  such  portable  indi- 
cating electrical  testing  instruments,  watt  hour  meters  and  facilities  of  suitable 
type  and  range  for  testing  service  watt  hour  meters,  voltmeters  and  other  electrical 
equipment,  used  in  its  operations,  as  may  be  deemed  necessary  and  satisfactory  to 
the  Commission. 

(b)  All  portable  indicating  electrical  testing  instruments  such  as  voltmeters, 
ammeters  and  watt  meters,  when  in  regular  use  for  testing  purposes,  shall  be 
checked  against  suitable  reference  standards  periodically,  and  with  such  frequency 
as  to  insure  their  accuracy  whenever  used  in  testing  service  meters  of  the  utility. 

Rule  14.  Method  of  Determining  Average  Error  of  Meters.  The  average  error  of  a 
service  watt  hour  meter  shall  be  determined  as  follows:  The  error  at  light  load — 
here  defined  as  approximately  10%  of  the  rated  capacity  of  the  meter — shall  be  de- 
termined by  taking  the  average  of  at  least  two  errors,  determined  from  as  many 
separate  tests  on  the  same  light  load,  which  errors  must  agree  within  one-half  per 
cent.  (%%)■ 

In  the  same  manner  the  error  at  heavy  load — here  defined  as  a  load  of  approxi- 
mately 759V  of  the  rated  capacity  of  the  meter — shall  be  determined. 

The  average  error  of  the  meter  shall  then  be  determined  by  taking  an  average  of 
the  error  at  light  load  and  the  error  at  heavy  load,  proper  account  being  taken  of  the 
sign  of  these  two  errors:  Provided,  That  where  the  consumer's  connected  load  does 
not  equal  75  %  of  the  rated  capacity  of  the  meter,  the  full  connected  load  may  be 
considered  as  heavy  load  for  the  purpose  of  test. 

Rule  15.  Meter  Accuracy,  (a)  Creeping.  No  watt  hour  meter  which  registers  on 
"no  load"  when  the  applied  voltage  is  less  than  one  hundred  and  ten  (110)  per  cent 
of  standard  service  voltage  shall  be  placed  in  service  or  allowed  to  remain  in  service. 

(b)  Initial  Accuracy  Requirements.  No  watt  hour  meter  shall  be  placed  in  service 
which  is  in  any  way  mechanically  defective,  or  which  has  incorrect  constants  or 
which  has  not  been  tested  for  accuracy  of  measurement  and  adjusted,  if  necessary, 
to  meet  these  requirements: 

Average  error  not  over  29e>  plus  or  minus; 
Error  at  heavy  load  not  over  1%  plus  or  minus; 
Error  at  light  load  not  over  2%  plus  or  minus. 

(c)  Adjustment  After  Test.  Whenever  a  test  made  by  the  utility  or  by  the  Com- 
mission on  a  service  watt  hour  meter  connected  in  its  permanent  position  in  place  of 
service  shows  that  the  average  error  is  greater  than  that  specified  above,  the  meter 
shall  be  adjusted  to  bring  the  average  error  within  the  specified  limits. 

Rule  16 — Periodic  tests  of  meters  Each  watthour  meter  shall  be  tested  ac- 
cording to  the  following  schedule  while  connected,  if  practical,  in  its  permanent 
location  or  metering  point: 

(a)  All  two  and  three-wire  single  phase  induction  type  watthour  meters,  com- 
monly known  as  the  self-contained  type,  shall  be  tested  at  least  once  every  sixty 
(60)  months. 

(b)  All  self-contained  polyphase  watthour  meters  shall  be  tested  at  least  once 
every  thirty-six  (36)  months. 

(c)  All  single  phase  and  all  polyphase  watthour  meters  that  require  the  use  of 
either  current  or  potential  transformers,  or  both,  shall  be  tested  at  least  once  every 
twenty-four  (24)  months. 

(d)  All  other  types  of  meters  used  for  billing  purposes,  both  single  phase  and 
polyphase,  self-contained,  or  requiring  the  use  of  instrument  transformers,  shall  be 
tested  at  least  once  every  twelve  (12)  months. 

It  shall  be  construed  that  a  watthour  meter  with  an  attachment  for  determining 
the  kilowatt  demand  and/or  kilovolt  ampere  demand  shall  come  under  paragraphs 
(a),  (b),  and  (c)  of  this  Rule. 

(This  rule  filed  secretary  of  state's  office  originally  November  8,  1937;  filed  as 
amended  first  time  secretary  of  state's  office  April  8,  1942;  and  as  amended  second 
time  filed  secretary  of  state's  office  April  29,  1942.) 

Rule  17.  Meter  Testing  on  Request  of  Consumers,  (a)  Each  utility  shall,  at  any 
time  (when  requested  in  writing  by  a  consumer)  upon  reasonable  notice,  test  the 
•accuracy  of  the  meter  in  use  by  him. 

No  deposit  or  payment  shall  be  required  from  the  consumer  for  such  meter  test 
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except  when  a  consumer,  whose  average  monthly  bill  for  electric  service  is  less  than 
$25.00.  requests  a  meter  test  within  six  months  after  date  of  the  installation  or  the 
last  previous  test  of  his  meter,  in  which  case  he  shall  be  required  by  the  utility  to 
deposit  with  it,  to  cover  the  reasonable  cost  of  such  test,  an  amount  not  to  exceed 
the  following: 

(1)  For  direct  current  and  single  phase  meters  operating  on  600  volts  or  less, 

up  to  and  including  25  amperes  rated  capacity  of  the  meter  element SI. 50 

(2)  For  each  additional  50  amperes  or  fraction  thereof 50 

(3)  For  single  phase  meters  above  600  volts,  and  for  polyphase  meters,  with 
or  without  instrument  transformers,  up  to  and  including  25  K.W.  rated 
capacity  of  the  circuit    $2.50 

(4)  For  each  additional  25  K.W.  rated  capacity  or  fraction  thereof S2.50 

Rates  for  meters  not  included  in  above  classification  or  so  located  that  the  cost  is 

out  of  proportion  to  the  fee  specified,  will  be  furnished  by  the  Commission  upon 
receipt  of  complete  specifications. 

(b)  The  amount  so  deposited  with  the  utility  shall  be  refunded  or  credited  to  the 
consumer,  as  a  part  of  the  settlement  of  the  disputed  account  if  the  meter  is  found, 
when  tested,  to  register  more  than  3f"t  fast,  otherwise  the  deposit  shall  be  retained 
by  the  utility. 

(c)  A  consumer  may  be  present  when  the  utility  conducts  the  test  on  his  meter, 
or,  if  he  desires,  may  send  an  expert  or  other  representative  appointed  by  him. 

(d)  A  report  giving  the  name  of  the  consumer  requesting  the  test,  the  date  of  the 
request,  the  location  of  the  premises  where  the  meter  has  been  installed,  the  type, 
make,  size,  and  serial  number  of  the  meter,  the  date  of  removal,  the  date  tested,  and 
the  result  of  the  test,  shall  be  supplied  to  such  consumers  within  a  reasonable 
time  after  the  completion  of  the  test. 

Rule  18.  Adjustment  of  Bills  for  Meter  Error,  (a)  Fast  Meters.  If  on  test  of  any 
electric  meter  made  by  the  Commission,  as  may  be  later  authorized,  or  the  utility 
under  Rules  16  and  17.  whether  at  the  request  of  a  consumer  or  not,  it  may  be  found 
more  than  3K  fast,  the  utility  shall  refund  to  the  consumer  such  percentage  of  the 
amount  of  his  bills  for  the  period  of  60  days,  just  previous  to  the  removal  of  such 
meter  from  service,  or,  for  the  time  the  meter  was  in  service,  not  exceeding  60  days, 
as  the  meter  shall  have  been  shown  to  be  in  error  by  such  tests  in  excess  of  3'  £ . 
Provided,  however  that  if  the  error  was  due  to  some  cause,  the  date  of  which  can  be 
fixed,  and  which  date  is  within  60  days'  period,  herein  mentioned,  the  overcharge 
shall  be  computed  back  to,  but  not  beyond,  such  time.  No  part  of  any  minimum 
service  charge  shall  be  refunded. 

(b)  Slow  Meters.  If  on  test  of  any  electric  meter  made  by  the  Commission,  as 
may  be  later  authorized,  or  by  the  utility  under  Rules  16  and  17,  whether  at  the 
request  of  a  consumer  or  not,  it  be  found  more  than  3%  slow,  the  utility  may  col- 
lect from  the  consumer  the  amount  estimated  to  be  due  from  the  consumer  for 
electricity  used  but  not  charged  for  in  bills  rendered,  not  to  exceed  the  sixty  days 
previous  to  removal  of  the  meter. 

Rule  19.  Incidental  Lighting  in  Connection  with  Power  Service.  With  power  in- 
stallations exceeding  thirty  (30)  horsepower  when  the  current  for  lighting  is  inci- 
dental thereto,  the  total  consumption  of  current  for  both  power  and  lighting  shall 
be  billed  by  the  utility  under  the  power  schedule  in  force,  said  power  schedule 
minimum,  however,  to  be  increased  at  the  rate  of  one  ($1.00)  dollar,  per  month  for 
each  kilowatt  or  fraction  thereof  of  such  installed  lighting  load;  provided,  however, 
that  if  the  power  and  lighting  loads  require  different  voltages,  the  consumer  shall 
furnish  the  necessary  transformers  to  make  the  applied  voltage  suitable  for  lighting. 

OPERATION 

Rule  20.  Standard  Frequency.  Each  utility  supplying  alternating  current,  shall 
adopt  a  standard  frequency,  the  suitability  of  which  may  be  determined  by  the 
Commission,  and  shall  maintain  this  frequency  within  5'V  plus  or  minus  of  standard 
at  all  times  during  which  service  is  supplied:  provided,  however,  that  momentary 
variations  of  frequency  of  more  than  5%,  which  are  clearly  due  to  no  lack  of  proper 
equipment  or  reasonable  care  on  the  part  of  the  utility,  shall  not  be  construed  a  vio- 
lation of  this  rule. 

Standard  Voltage.  Each  utility  shall  adopt  standard  average  voltages  for  its  dif- 
ferent classes  of  constant  voltage  service.   The  voltage  maintained  at  the  utility 
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mains  shall  at  all  times  be  reasonably  constant,  and  the  variations  in  voltage  from 
the  average  shall  in  no  case  exceed  the  limitations  as  prescribed  by  good  practice 
for  such  classes  of  service. 

For  service  rendered  for  lighting  purposes  plus  or  minus  variations  from  the 
standard  adopted,  should  not  exceed  6'r ,  for  service  rendered  for  power,  or  primarily 
for  power  purposes,  the  voltage  variations  should  not  exceed  10%  above  or  below  the 
standard  average  voltage. 

A  greater  variation  of  voltage  than  specified  above  may  be  allowed  when  service 
is  supplied  directly  from  the  transmission  line  or  in  a  limited  or  extended  area 
where  consumers  are  widely  scattered,  and  the  business  done  does  not  justify  close 
voltage  regulation.  In  such  cases  the  best  voltage  regulation  should  be  provided  that 
is  practicable  under  the  circumstances. 

Variations  in  the  voltage  in  excess  of  those  specified,  caused  by  the  operation  of 
power  apparatus  on  consumers'  premises,  which  necessarily  requires  large  starting 
current  by  the  action  of  the  elements,  and  by  infrequent  and  unavoidable  fluctua- 
tions of  short  duration  due  to  station  operation,  shall  not  be  construed  a  violation 
of  this  rule. 

Rule  21.  Voltage  Surveys  and  Records.  Each  utility  shall  provide  itself  with  suit- 
able indicating  or  recording  voltmeters,  and  shall  make  a  sufficient  number  of  volt- 
age tests  periodically  so  as  to  insure  compliance  with  the  voltage  requirements  cited 
above.  These  tests  shall  be  made  at  appropriate  points  upon  the  utility's  distribution 
lines. 

Station  Instruments  and  Records.  Each  utility  shall  have  installed  at  its  generating 
station  suitable  instruments  to  indicate  the  frequency  and  voltage  of  the  service 
rendered  from  that  station,  together  with  the  magnitude  of  the  loads  upon  it.  Each 
utility  shall  keep  a  station  record  which  will  show;  (a)  the  time  of  starting  and  shut- 
ting down  of  generating  units,  the  time  of  starting  and  disconnecting  all  street  light- 
ing circuits:  (b)  and  readings  of  such  instruments  and  at  such  intervals  as  are  neces- 
sary to  determine  the  character  of  the  load;  (c)  all  interruptions  to  service  affecting 
bus  bars  or  distribution  system,  with  the  time,  duration,  and  the  cause,  when  known, 
of  the  interruption. 

GENERAL  PROVISIONS 
Rule  22.  Deposits  From  Consumers  and  Guarantee  Payment  of  Bill,  (a)  Each  util- 
ity may  require  from  any  consumer,  or  prospective  consumer,  a  cash  deposit  or 
other  acceptable  security  intended  to  guarantee  payment  of  concurrent  bills.  Such 
required  deposit  or  other  security  shall  not  exceed  the  amount  of  an  estimated  sixty 
days'  bill  of  such  consumer.  Interest  shall  be  paid  by  the  utility  upon  cash  deposits 
at  the  rate  of  6%  per  annum,  payable  upon  the  return  of  the  deposit,  for  the  time 
such  deposit  was  held  by  the  utility,  and  the  consumer  was  served  by  the  utility; 
Provided  such  period  was  not  less  than  six  months.  If  security  other  than  cash  is 
tendered  by  consumer  and  such  security  is  not  acceptable  to  the  utility,  then  the 
consumer  may  submit  to  the  Commission  security  offered  and  the  action  of  the 
Commission  shall  be  binding  on  both  parties  . 

(b)  Each  utility  having  on  hand  cash  deposits  from  consumers  or  hereafter  re- 
ceiving deposits  from  them,  shall  keep  records  to  show:  (1)  the  name  of  each  con- 
sumer making  such  deposit:  (2)  the  premises  occupied  by  the  consumer  when  the 
deposit  was  made;  (3)  the  amount  and  date  of  making  the  deposit:  (4)  a  record  of 
each  transaction  concerning  such  deposit,  such  as  payment  of  interest,  interest 
credited,  etc. 

(c)  Each  utility  shall  issue  to  every  consumer  from  whom  a  cash  deposit  is  re- 
ceived, a  non-assignable  receipt. 

(d)  Each  utility  shall  provide  reasonable  ways  and  means  whereby  a  depositor 
who  makes  application  for  the  return  of  his  deposit  or  any  balance  to  which  he  is 
entitled,  but  is  unable  to  produce  the  original  certificate  of  deposit  or  receipt,  may 
not  be  deprived  of  his  deposit  or  balance. 

Rule  23.  Discontinuance  of  Service  for  Violation  of  Rules  or  Non-Payment  of  Bills, 
(a)  No  utility  shall  discontinue  the  service  to  any  consumer  for  violaiton  of  its  rules 
or  regulations,  or  for  non-payment  of  bills  without  having  first  diligently  tried  to 
induce  the  consumer  to  comply  with  its  rules  and  regulations  or  to  pay  his  bills. 

Service  shall  actually  be  discontinued  only  after  at  least  24  hours'  notice  of  such 
intention  shall  have  been  given  to  the  consumer  by  the  utility:  Provided,  however. 
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that  where  fraudulent  use  of  current  is  detected,  or  where  a  dangerous  condition  is 
found  to  exist  on  the  consumer's  premises,  the  service  may  be  shut  off  without  notice 
in  advance. 

(b)  Whenever  the  service  is  turned  off  for  violation  of  rules  or  regulations,  non- 
payment of  bill,  or  fraudulent  use  of  current,  the  utility  may  make  a  reasonable 
charge  for  the  cost  of  renewing  it. 

(c)  Where  a  consumer  has  been  required  to  make  a  guarantee  deposit  this  shall 
not  relieve  consumer  of  the  obligation  to  pay  the  service  bills  when  due,  but  where 
such  deposit  has  been  made  and  service  has  been  discontinued  on  account  of  non- 
payment of  bill,  then  in  such  event  unless  consumer  shall,  within  forty-eight  hours 
after  service  has  been  discontinued,  apply  for  reconnection  of  service  and  pay  the 
account,  then  in  such  event  the  utility  shall  apply  the  deposit  of  such  consumer  to- 
ward the  discharge  of  such  account  and  shall  as  soon  thereafter  as  practicable,  re- 
fund the  consumer  any  excess  of  the  deposit. 

(d)  No  electric  and  or  gas  utility  company  shall  be  required  to  furnish  its  electric 
and/or  gas  service  to  any  applicant,  who  at  the  time  of  such  application,  is  indebted 
under  an  undisputed  bill  to  such  utility  company  for  service,  either  gas  or  electric, 
therefore  furnished  such  applicant. 

Rule  24.  Replacement  of  Meters  and  Changes  in  Location  of  Service,  (a)  Whenever 
a  consumer  requests  the  replacement  of  the  service  meter  on  his  premises,  such  re- 
quest shall  be  treated  as  a  request  for  the  test  of  such  meter,  and  as  such,  shall  fall 
under  the  provisions  of  Rule  17. 

(b)  Whenever  a  consumer  moves  from  the  location  where  current  is  used  by  him, 
and  thereby  requires  the  disconnecting  and  connecting  at  a  new  location  of  the 
electric  supply,  and  the  same  work  has  been  done  for  him  within  one  year  preced- 
ing, the  utility  may  make  a  charge. 

Rule  25.  Extent  of  System  on  which  Utility  must  Maintain  Service.  Each  electric 
utility,  unless  specifically  relieved  in  any  case  by  the  Commission  from  such  obliga- 
tion, shall  operate  and  maintain  in  safe,  efficient  and  proper  condition,  all  the  facil- 
ities and  instrumentalities  used  in  connection  with  the  regulation,  measurement  and 
delivery  of  electric  current  to  any  consumer  up  to  and  including  the  point  of  de- 
livery into  the  wiring  owned  by  the  consumer. 

Rule  26.  Maps.  Suitable  maps  or  records  shall  be  kept  on  file  showing  the  size, 
character  and  location  of  each  main  circuit  and  feeder. 

Rule  27.  Rules  for  Service  Extension.  When  a  would  be  customer  or  customers 
of  a  public  utility,  either  gas,  electric,  or  water,  make  application  for  service  at  a 
point  not  immediately  adjacent  to  a  service  line  of  a  utility,  if  the  requirement  of 
such  service  is  reasonable,  it  shall  be  rendered  under  reasonable  terms  and  con- 
ditions determined  by  the  facts  of  each  case. 

Rule  28.  Rate  Schedule — Rules  and  Regulations,  (a)  Copies  of  all  schedules  of 
rates  for  service,  forms  or  contracts,  charges  for  service  connections  and  extensions 
of  circuits,  and  of  all  rules  and  regulations  covering  the  relations  of  consumer  and 
utility,  shall  be  filed  by  each  utility  in  the  office  of  the  Commission.  Complete 
schedule,  contract,  forms,  rules  and  regulations,  etc.,  as  filed  with  the  Commission, 
shall  also  be  on  file  in  the  local  offices  of  the  utility,  and  shall  be  open  to  the 
inspection  of  the  public. 

(b)  No  utility  operating  in  the  State  shall  change  its  schedule  of  rates,  contract 
forms  or  service  rules  until  such  change  has  been  approved  by  the  Commission. 

(c)  Each  and  every  customer  purchasing  the  same  class  of  service  shall  be  charged 
the  same  rates,  which  rates  shall  be  the  regular  published  rates  as  filed  with  the 
Commission. 

(d)  "All  utilities  operating  in  South  Carolina  shall  give  each  customer  the  same 
date,  month  after  month,  as  the  last  date  on  which  discount  will  be  allowed,  and 
where"  the  "Continuous  Billing  Method",  or  any  modification  of  same,  is  used  it 
shall  give  each  town  or  district  or  section  of  a  city  where  all  bills  in  the  city  are 
not  payable  on  the  same  date,  month  after  month,  as  the  last  date  on  which  discount 
will  be  allowed  so  that  customers  may  know  without  reference  to  bills  what  this 
date  is." 

(e)  All  rates,  tolls,  charges  and  fares  proposed  to  be  put  into  effect  by  any  public 
utility  under  the  regulation  of  this  Commission,  shall  be  first  approved  by  this 
Commission  before  they  shall  become  effective,  unless  they  are  exempt  from  such 
approved  by  statute  or  other  provision  of  law. 
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(f)  No  rate,  toll,  charge,  fare  nor  service  of  any  public  utility  under  the  regulation 
of  this  Commission  shall  be  deemed,  approved  nor  consented  to  by  the  mere  filing 
of  a  schedule  or  other  evidence  thereof  in  the  offices  of  the  Commission;  but  such 
approval  and  consent  to  be  good  must  be  actually  and  affirmatively  made. 

SPECIFICATIONS  FOR   OVERHEAD  CROSSINGS  OF   LIGHT   AND   POWER 

TRANSMISSION  LINES  AND  TELEGRAPH   AND   TELEPHONE 

LINES  OVER  HIGHWAYS  AND  RAILWAY  RIGHTS  OF 

WAY  IN  SOUTH  CAROLINA 

Rule  No.  69.  Crossing  of  Electric  Light  and  Power  Transmission  Lines  and  Tele- 
graph and  Telephone  Lines  now  existing  or  that  may  hereafter  be  constructed  over 
highways,  railroad  rights  of  way,  tracks  and  wires  thereupon,  or  along,  shall  con- 
form to  the  following  general  precautions  for  the  safety  of  the  public  and  the  em- 
ployees of  the  railroads: 

1.  Crossing  of  electric  light  and  power  transmission  lines  and  telegraph  and 
telephone  lines  now  existing  or  that  may  hereafter  be  constructed  over  highways, 
railroad  rights  of  way,  trucks  and  wires  thereupon,  or  along,  shall  conform  to  the 
following  general  precautions  for  the  safety  of  the  public  and  the  employees  of 
the  railroads: 

2.  The  poles  or  towers  supporting  the  crossing  span  and  the  adjoining  span  on 
each  side  shall  be  in  a  straight  line,  if  practicable,  shall  be  securely  set  in  the  earth 
or  in  suitable  masonry  foundations,  and  shall  be  so  guyed  or  braced  as  to  prevent 
the  wires  sagging  below  the  clearance  hereinafter  specified,  and  shall  be  guyed  or 
braced  on  both  sides  perpendicular  to  the  line  wires  and  parallel  to  the  tracks  or 
highways  being  crossed.  No  pole  or  tower  shall  be  less  than  twelve  (12)  feet  from 
the  nearest  track  except  that  at  sidings  a  clearance  of  seven  (7)  feet  may  be  allowed, 
measurement  being  made  from  the  near  rail. 

3.  The  crossing  span  shall  be  as  short  as  practicable  and  in  general,  the  length 
of  the  adjoining  span  on  each  side  shall  not  be  more  than  fifty  (50)  per  cent,  of 
the  length  of  the  crossing  span. 

4-a.  Electric  light  and  power  wires  shall  have  a  clearance  of  not  less  than  thirty 
(30)  feet  above  the  top  of  rail;  Provided,  that  for  trolley  contact  wires,  carrying 
constant  potential  direct  current  not  exceeding  750  volts,  twenty-two  (22)  feet  may 
be  allowed. 

4-b.  Electric  light  and  power  wires  shall  have  a  clearance  over  highways  as 
follows: 

750  volts  or  less,  20  feet. 

750  to  6,600  volts,  25  feet. 

Over  6,600  volts,  30  feet. 

5.  Telegraph  and  telephone  wires  and  cables  shall  have  a  clearance  of  not  less 
than  twenty-five  (25)  feet  above  the  top  of  rail,  and  shall  have  a  clearance  of 
eighteen  (18)  feet  over  highways. 

6.  Electric  light  and  power  wires  shall  cross  over  telegraph  and  telephone  wires, 
where  practicable,  and  the  clearance  between  the  two  classes  of  wires  shall  be  as 
follows:  For  500  volts  or  less,  not  less  than  four  (4)  feet.  For  500  volts  to  6,600  volts 
not  less  than  six  (6)  feet.  From  6,600  volts  to  44,000  volts,  not  less  than  eight  (8)  feet. 
Over  44,000  volts,  not  less  than  ten  (10)  feet. 

7.  Telegraph  and  telephone  wires  shall  clear  wires  of  the  same  class  not  less  than 
four  (4)  feet. 

8.  Wires  and  cables  shall  be  attached  to  their  supporting  structures  in  such  man- 
ner as  that  the  clearance  herein  specified  shall  be  maintained  under  the  most  un- 
favorable conditions  of  temperature  and  loading. 

9.  Minimum  size  of  conductors  in  the  crossing  spans  and  adjoining  spans  on  each 
side  in  electric  light  and  power  lines  shall  be  as  follows:  No.  6  B.  &  S.  gauge  copper 
for  voltage  not  exceeding  5,000  volts;  No.  4  B.  &  S.  gauge  copper  for  voltage  ex- 
ceeding 5,000  volts;  No.  1  B.  &  S.  gauge  aluminum  for  all  voltages. 

Minimum  size  of  conductors  in  the  crossing  spans  and  adjoining  on  each  side  of 
telegraph  and  telephone  lines  shall  be  as  follows: 

For  spans  150  feet  or  less,  No.  10  B.  W.  G.  galvanized  iron  or  No.  10  B.  &  S.  !  ird 
drawn  copper. 

For  spans  150  feet  and  over  No.  8  B.  W.  G.  galvanized  iron  or  No.  9  B.  &  S.  hard 
drawn  copper. 

IV.-S.C.-24 
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10.  Wooden  poles  shall  be  of  selected  timber,  free  from  defects  which  would 
decrease  their  strength  or  durability,  and  shall  be  not  less  than  eight  (8)  inches 
in  diameter  at  the  top  of  electric  light  and  power  lines;  and  shall  be  not  less  than 
six  (6)  inches  in  diameter  at  the  top  for  telegraph  and  telephone  lines. 

11.  Electric  light  and  power  wires  crossing  each  other  shall  have  the  following 
clearances:  Service  drops  and  wires  carrying  from  0  to  750  volts,  shall  clear  each 
other  2  feet,  trolley  wires  4  feet,  wires  carrying  from  750  to  7,500  volts  4  feet, 
wires  carrying  from  7,500  to  50,000  volts  6  feet,  wires  carrying  over  50,000  volts 
8  feet.  Wires  carrying  from  750  to  7,500  volts  shall  clear  trolley  wires  6  feet,  wires 
carrying  from  750  to  7,500  volts  4  feet,  wires  carrying  from  7,500  to  50,000  volts  6  feet, 
and  wires  carrying  over  50,000  volts  8  feet.  Wires  carrying  from  7,500  to  50,000 
volts  shall  clear  trolley  wires  6  feet,  wires  carrying  from  7,500  to  50,000  volts  6 
feet  and  over  50,000  volts  8  feet.  Wires  carrying  over  50,000  volts  shall  clear  wires 
carrying  over  50,000  volts  8  feet  and  trolley  wires  8  feet. 

12.  Electric  light  and  power  wires  shall  have  the  following  clearances  when  cross- 
ing guy  wires  and  messenger  wires:  Service  drops  and  wires  carrying  from  0  to 
750  volts  2  feet,  trolley  wires  4  feet,  wires  carrying  from  750  to  7,500  volts  4  feet, 
wires  carrying  from  7,500  to  50,000  volts  6  feet  and  wires  carrying  over  50,000  volts 
8  feet. 

§  8211.  Procedure — (a)  Applications  and  complaints  may  be  made  by  any 
corporation,  public  or  private,  person,  chamber  of  commerce,  board  of  trade, 
or  any  civic,  commercial,  merchantile,  traffic,  agricultural  or  manufactur- 
ing association,  or  by  any  body  politic,  commission  or  board,  or  municipal 
corporation,  by  petition  or  complaint  in  writing,  setting  forth  any  act  or 
thing  done,  or  omitted  to  be  done,  with  respect  to  which,  under  the  provi- 
sions of  sections  §§  8209  thru  8213,  the  public  service  commission  has  juris- 
diction, or  is  alleged  to  have  jurisdiction:  provided,  that  the  said  commission 
may  at  its  discretion  refuse  to  entertain  a  complaint  as  to  the  reasonable- 
ness of  any  rates  or  charges  unless  the  same  be  signed  by  the  mayor  or  the 
president,  or  chairman  of  the  board  of  trustees,  or  a  majority  of  the  council, 
commission,  or  other  legislative  body  of  the  city  or  county,  or  city  or  town 
affected  by  the  subject  matter  of  such  complaint,  or  by  not  less  than  twenty- 
five  (25)  consumers  of  the  public  utility  named  in  said  complaint.  Any  pub- 
lic utility  shall  have  the  right  to  petition  or  complain  to  the  commission  on 
any  of  the  grounds  upon  which  complaints  and  petitions  are  allowed  to  be 
filed  by  other  parties,  including  the  fairness,  reasonableness  or  sufficiency 
of  any  schedule,  classification,  rate,  price,  charge,  fare,  toll,  rental  rule, 
regulation,  service  or  facility  of  such  public  utility,  and  the  same  procedure 
shall  be  adopted  and  followed  as  in  other  cases,  or  may  be  served  upon 
any  parties  designated  by  the  commission.  The  public  service  commission 
may,  upon  its  own  motion,  institute  an  inquiry  into  any  subject  matter 
within  its  jurisdiction  in  like  manner  as  though  a  petition  or  complaint  had 
been  filed.  Upon  determining  to  institute  such  an  inquiry,  the  commission 
shall  enter  an  order  to  show  cause,  directing  the  person  or  corporation 
whose  affairs  are  the  subject  matter  of  the  investigation  to  appear  in  per- 
son, or  by  counsel,  and  show  cause,  the  commission  shall  proceed  with  the 
inquiry  in  like  manner  as  though  a  petition  or  complaint  had  been  filed  as 
aforesaid,  (c)  The  said  commission  may,  at  any  time,  upon  notice  and  op- 
portunity to  the  public  utility  affected,  rescind,  alter  or  amend  any  order  or 
decision  made  by  it.  Any  order  rescinding,  altering  or  amending  a  prior 
order  or  decision  shall,  when  served  upon  the  public  utility  affected,  as 
provided  herein,  have  the  same  effect  as  is  herein  provided  for  original 


Page  739  The  Public  Service  Commission  §  8211 

orders  or  decisions,  (d)  Within  twenty  (20)  days  after  an  order  or  decision 
has  been  made  by  the  railroad  commission,  any  party  to  the  action  or  pro- 
ceeding may  apply  for  a  rehearing  in  respect  to  any  matters  determined 
in  said  action  or  proceeding,  and  specified  in  the  application  for  rehearing 
on  said  matter,  and  a  rehearing  shall  be  granted  if  in  the  judgment  of  the 
public  service  commission  sufficient  reason  therefor  be  made  to  appear. 
No  cause  of  action  arising  out  of  any  order  or  decision  of  the  commission 
shall  accrue  in  any  court  to  any  corporation  or  person  unless  such  cor- 
poration or  person  shall  have  made  application  to  the  commission  for  a 
rehearing  within  the  time  herein  specified.  Such  application  shall  set  forth 
specifically  the  ground  or  grounds  on  which  the  applicant  considers  such 
decision  or  order  to  be  unlawful.  Such  determination  shall  be  made  by  the 
commission  within .  thirty  (30)  days  after  the  same  shall  be  finally  sub- 
mitted. If,  after  such  hearing,  and  a  consideration  of  all  the  facts,  including 
those  arising  since  the  making  of  the  order  or  decision,  the  commission  shall 
be  of  the  opinion  that  the  original  order  or  decision,  or  any  part  thereof, 
is  in  any  respect  unjust  or  unwarranted,  or  should  be  changed,  the  com- 
mission may  abrogate,  change  or  modify  the  same,  and  if  changed  or  modi- 
fied, such  modified  order  shall  be  substituted  in  the  place  of  the  order 
originally  entered,  with  like  force  and  effect,  (e)  Decisions  of  the  commis- 
sion may  be  reviewed  by  the  court  of  common  pleas  upon  questions  of  both 
law  and  fact,  as  hereinafter  provided.  Within  thirty  (30)  days  after  the  ap- 
plication for  a  rehearing  is  denied,  or  if  the  application  is  granted,  then 
within  thirty  (30)  days  after  the  rendition  of  the  decision  on  rehearing  the 
applicant  may  commence  an  action  in  the  court  of  common  pleas  for  Rich- 
land County  against  the  commission  as  defendant,  to  vacate  or  set  aside 
any  such  order  of  the  commission,  or  enjoin  the  enforcement  thereof,  on 
the  ground  that  the  authorization,  consent,  rate  or  rates,  charges,  fares, 
tolls,  and  schedules  fixed  in  such  order  are  insufficient,  unreasonable,  un- 
just or  unlawful,  or  that  any  such  regulation,  practice,  act  or  service  fixed 
in  such  manner  is  unreasonable,  unjust,  insufficient  or  unlawful,  in  which 
action  a  copy  of  the  complaint  shall  be  served  with  the  summons,  and  no 
order  of  determination  of  the  commission  reducing  any  rate,  fare,  charge, 
or  toll  shall  be  in  force  during  the  pendency  of  such  action,  if  the  utility  or 
utilities  affected  shall  execute  and  file  with  the  clerk  of  court  a  bond  un- 
dertaking in  such  sum  as  the  court  shall  prescribe,  and  to  be  approved  by 
the  court,  conditioned  to  secure  the  refund  to  customers  of  any  sums  that 
may  be  collected  in  excess  of  the  rates,  fares,  charges  or  tolls  that  shall  be 
finally  adjudged  to  be  lawful  and  valid,  (f)  Any  party  to  such  action  in  the 
court  of  common  pleas  shall  have  the  right  to  appeal  to  the  Supreme  Court 
in  accordance  with  existing  law  and  procedure  in  such  cases,  (g)  The  public 
service  commission  shall  cause  a  record  to  be  kept  of  all  proceedings  had 
before  it  on  any  formal  investigation,  and  all  testimony  shall  be  taken  down 
by  a  competent  stenographer,  designated  by  the  commission,  and  a  copy 
or  transcript  thereof,  verified  by  the  oath  of  such  stenographer,  shall  be 
furnished  on  terms  fixed  by  the  commission  to  parties  desiring  the  same, 
and  shall  be  received  in  evidence  with  the  same  effect  as  if  such  stenog- 
rapher were  present  and  testified  thereto,  (h)  In  case  of  any  action  to  re- 
view any  order  or  decision  of  the  commission,  a  transcript  of  the  testimony 
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taken,  together  with  all  exhibits,  or  copies  thereof  introduced,  and  of  the 
pleadings,  records,  proceedings  and  orders  (which  shall  be  accompanied 
by  any  opinion  or  memorandum  of  the  commission  concerning  the  same) 
in  the  case,  shall  constitute  the  record  of  the  commission  on  the  review: 
provided,  that  on  review  of  an  order,  or  decision  of  the  commission,  the 
parties  interested  in  the  result,  and  the  commission  may  stipulate  that 
a  certain  question  or  questions  alone,  and  specified  portion  only  of  the  evi- 
dence shall  be  certified  to  the  court  for  its  judgment,  whereupon  such 
stipulation  and  the  question  or  questions,  and  the  evidence  therein  speci- 
fied shall  constitute  the  record  for  review,  (i)  Whenever  a  public  utility 
desires  to  put  in  operation  a  new  rate,  toll,  rental,  charge  or  classification 
or  a  new  rule  or  regulation,  it  shall  file  with  the  commission  a  new  sched- 
ule or  schedules  embodying  the  same,  not  less  than  thirty  (30)  days  prior 
to  the  date  it  desires  to  make  the  same  effective:  provided,  the  commission 
may,  upon  application  of  the  public  utility,  prescribe  a  less  time  within 
which  the  same  may  be  made  effective.  In  the  absence  of  suspension  or 
disapproval  by  the  commission  as  herein  provided,  the  new  rate,  toll,  rental, 
charge,  classification,  rule  or  regulation  embodied  in  any  such  new  sched- 
ule shall  become  effective  at  the  time  specified  in  such  schedule,  subject, 
however,  to  the  power  of  the  commission,  at  any  time  thereafter  to  take 
any  action  with  respect  to  the  same  authorized  by  sections  8209  thru 
8213.  To  enable  it  to  take  such  investigations  as  in  its  opinion  the  public 
interests  require,  the  commission  may,  in  its  discretion,  suspend  the  opera- 
tion of  the  new  schedule  or  schedules  for  a  period  not  exceeding  sixty  (60) 
days,  unless  as  a  result  of  its  investigation,  the  commission  otherwise  or- 
ders before  the  termination  of  such  period  of  sixty  (60)  days,  such  new 
schedule  or  schedules  shall  thereupon  become  effective.  Should  the  com- 
mission order  the  operation  of  any  new  schedule  or  schedules  suspended, 
as  herein  provided,  the  public  utility  may  put  such  new  schedule  or  sched- 
ules into  operation  on  the  date  when  it,  or  they,  would  otherwise  become 
effective  by  filing  with  the  commission  a  satisfactory  bond,  or  by  making 
other  arrangements  satisfactory  to  the  commission  for  the  protection,  dur- 
ing such  period  of  suspension  of  the  parties  interested,  should  the  commis- 
sion, after  full  hearing,  determine  and  order  that  such  schedule  or  sched- 
ules shall  not  become  effective  in  whole  or  in  part,  or  without  change  or 
modification.  Within  ten  (10)  days  after  the  filing  of  any  new  or  changed 
schedule  by  a  public  utility,  the  commission  shall  give  general  notice  there- 
of by  publication. 

1932  Code,  §  8254;  Civ.  C.  '22,  §  1047;  Civ.  C.  '12,  §  924;  1910  (26)  564;  1922  (32)  938; 
1935  (39)  25. 

The  commission   may   amend   and  re-         Order  of  railroad  commission  is  simply 

scind   its  orders  hereunder;   however  an  legislative,  and  party  adversely  affected 

order   based   on   findings   of   fact   should  thereby  is  entitled  to  a  judicial  determin- 

not  be  changed  without  a  further  hearing  ation  of  its  validity.  Blease  v.  Ry.  Co.,  146 

on  the  facts,  with  notice  and  hearing  ac-  S.  C,  496;  144  S.  E.  233.  City  of  Colum- 

corded  the  adverse  party.  City  of  Colum-  bia  v.  Tatum,   174  S.  C,  366;   177  S.  E. 

bia  v.  Tatum,   174  S.   C,   366;   177   S.   E.  541. 
541. 

§  8212.  Powers  devolved  upon  commission  additional. — The  term  "com- 
mission" as  used  herein  refers  to  the  public  service  commission  of  South 
Carolina  and  the  duties  hereby  devolved  upon  said  commission  are  in  ad- 
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dition  to  those  now  imposed  by  law  upon  said  public  service  commission. 
1932  Code,  §  8255;  1922  (32)  938;  1935  (39)  25. 

§  8213.  No  jurisdiction  over  municipally  owned  utilities  or  existing  con- 
tract rates. — Nothing  contained  in  §§  8209  thru  8213  shall  give  the  said  public 
service  commission  any  power  to  regulate  or  interfere  with  public  utilities 
owned  or  operated  by  any  municipality  or  agency  thereof:  provided,  that 
nothing  contained  in  §§  8209  thru  8213  shall  authorize  the  public  service 
commission  to  declare  any  rate,  toll,  charge  or  fare  contained  in  any  con- 
tract heretofore  voluntarily  entered  into  for  a  term  of  years,  by  and  be- 
tween any  public  utility  and  any  person,  firm  or  corporation,  whether 
public,  private  or  municipal,  for  the  sale  and  purchase  of  gas,  electricity, 
or  other  commodity,  the  subject  of  said  contract,  to  be  unreasonable  and 
non-compensatory,  without  "the  consent  of  both  parties  to  said  contract, 
nor  shall  the  public  service  commission  have  power  to  declare  any  rate, 
toll,  charge  or  fare,  or  any  maximum  rate,  toll,  charge  or  fare,  contained 
in,  or  provided  for,  by  any  franchise,  or  ordinance,  whereby  any  municipal- 
ity, prior  to  March  24,  1922,  has  given  any  public  utility  the  right  to  use  the 
streets  or  public  places  of  such  municipality,  for  any  purpose,  to  be  un- 
reasonable and  non-compensatory,  where  such  ordinances,  or  franchises 
have  been,  prior  to  March  24,  1922,  accepted  by  such  public  utility. 
1932  Code,  8262;  1922  (32)  943;  1923  (33)  183;  1935  (39)  25. 

See  §§  8555-1,  et  seq. 

A  city  can  compel  the  operation  of  a  power  to  regulate.  Spartanburg  v.  South 
street  railroad  line  pursuant  to  franchise,  Carolina  Gas,  etc.,  Co.,  130  S.  C.  125,  125 
notwithstanding     railroad     commission's     S.   E.  295. 

§  8214.  Public  utilities  and  motor  bus  or  truck  companies  required  to  fur- 
nish information. — All  persons,  firms  and  corporations  that  are  included 
within  the  definition  of  "public  utility,"  as  used  and  defined  in  sections 
8209  thru  8213  as  well  as  every  motor  bus  company,  or  motor  truck  com- 
pany, doing  business  in  this  State  (except  such  as  are  municipally  owned 
and  operated),  shall  promptly,  when  required  by  the  public  service  commis- 
sion of  South  Carolina,  furnish  to  said  commission  full  and  detailed  report 
and  information  concerning  its  or  their  business  affairs,  or  any  matter 
pertaining  thereto,  as  shall  be  specified  in  said  requirement,  and  shall  with 
like  promptness  answer  fully  all  questions  and  interrogatories  which  may 
be  propounded  by  said  commission. 

1932  Code,  §  8256;  1930  (36)  1297;  1935  (39)  25. 

§  8215.     Procedure  to  get  information  or  additional  information — expenses. 

— If,  in  the  judgment  of  the  public  service  commission,  the  information  or 
reports  referred  to  in  the  preceding  section  are  not  furnished  within  a  rea- 
sonable time;  or  that  the  questions  or  interrogatories  referred  to  in  the  pre- 
ceding section  are  not  answered  fully  within  a  reasonable  time;  or,  if  so 
furnished  and  answered,  the  same,  or  any  of  them  are  not  satisfactory  to 
the  commission,  then  and  in  that  event  the  commission  shall  give  by  writ- 
ten notice  to  such  person,  firm,  corporation  or  association  the  particulars 
in  which  said  information,  reports  or  answers  to  questions  or  interroga- 
tions are  not  satisfactory,  and  such  person,  firm,  corporation  shall  have 
reasonable  time  in  which  to  comply  with  the  requirements  of  said  notice 
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in  the  particulars  therein  mentioned.  And  if  it  is  desired  for  any  reason  to 
verify  or  recheck  the  same,  then  the  railroad  commission,  in  person,  or  by 
its  agents,  shall  make  such  examination  of  the  books,  papers,  accounts  and 
records  of,  and  such  inspection  of  the  properties  of  the  companies,  persons, 
firms,  corporations  and  associations  referred  to  in  the  preceding  section, 
as  shall  be  necessary  to  procure  the  information  required;  and  to  that  end 
said  commission  may  require  the  production  of  the  desired  writings  and 
records  and  the  attendance  and  testimony  under  oath  of  the  officers,  ac- 
countants, or  other  agents  of  the  parties,  having  knowledge  thereof,  at  such 
place  as  the  commission  may  designate  and  the  expense  of  making  such 
necessary  examination,  or  inspection,  for  the  procuring  of  such  information 
shall  be  paid  by  the  party  so  examined  or  inspected,  to  be  collected  by  the 
attorney  general  on  behalf  of  the  public  service  commission  by  suit,  or 
action,  if  necessary:  provided,  that  if  such  examination  and  inspection  and 
the  reports  thereof  disclose  that  a  full  and  accurate  response  had  previously 
been  made  pursuant  to  the  requirements  of  the  public  service  commission 
in  regard  thereto,  then  the  expense  of  making  the  same  shall  be  paid  out 
of  the  funds  of  the  public  service  commission. 
1932  Code,  §  8257;  1930  (36)  1297;  1935  (39)  25. 

§  8216.  State  departments,  board,  etc.,  to  co-operate. — It  shall  be  the  duty 
of  any  state  department,  state  board,  state  commission,  or  any  officer,  or 
agent  of  the  State  of  South  Carolina  to  furnish  to  the  public  service  com- 
mission upon  demand  for  its  inspection  and  for  its  confidential  use  any 
record  filed  with  them,  or  any  information  in  their  possession  concerning 
the  property  values,  operation,  income  or  other  matter  of  any  person,  firm, 
corporation,  or  association  doing  business  in  South  Carolina  and  referred 
to  in  section  8214. 

1932  Code,  §  8258;  1930  (36)  1297;  1935  (39)  25. 

§  8217.  State  officers  and  boards  to  furnish  information. — It  shall  be  the 
duty  of  any  state  department,  state  board,  state  commission,  or  any  officer, 
or  agent  of  the  State  of  South  Carolina  to  furnish  to  the  public  service  com- 
mission upon  demand  for  its  inspection  and  for  its  confidential  use  any 
record  filed  with  them,  or  any  information  in  their  possession  concerning 
the  value  of  any  property  owned  by  any  person,  firm,  corporation,  or  as- 
sociation doing  business  as  a  public  utility  in  South  Carolina. 
1932  Code,  §  8259;  1930  (36)  1297;  1935  (39)  25. 

§  8218.     Construction — repeal. — The  provisions  hereof  shall  be  construed 
as  in  addition  to  existing  law  and  shall  not  repeal  any  other  act  or  acts, 
section  or  sections  or  parts  thereof. 
1932  Code,  §  8260;  1930  (36)  1297. 

§  8219.     Members  of  General  Assembly  shall  not  be  employed  to  investi- 
gate.— No  member  of  the  General  Assembly  at  the  time  of  the  passage  of 
sections  8214  thru  8219  shall  be  employed  to  make  any  of  the  investigations 
contemplated  therein. 
1932  Code,  §  8261;  1930  (36)  1297. 

§  8220.     Commission  to  have  jurisdiction  over   interurban  railroads. — All 

authority,  power  and  duties  now  conferred  by  law  upon  the  public  service 
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commission  as  to  railways,  express  and  telegraph  lines  in  this  State,  oper- 
ated by  steam,  steamboat  lines  and  truck  lines  doing  business  as  common 
carriers  within  this  State,  is  hereby  extended  and  conferred  upon  the  pub- 
lic service  commission  as  to  all  interurban  railways,  whether  steam, 
electricity  or  other  power  be  used  and  whether  such  roads  be  partly  with- 
out the  corporate  limits  of  towns  or  cities. 

1932  Code,  §  8263;  Civ.  C.  '22,  §  4812;  1913  (28)  179;  1917  (30)  162;  1920  (31)  722; 
1935  (39)  25. 

§  8221.     Additional  power. — The  provisions  of  section  8220  are  in  addition 
to  the  power  and  duties  heretofore  conferred  upon  the  public  service  com- 
mission, and  shall  not  be  construed  as  any  limitation  or  restriction  upon 
said  public  service  commission. 
1932  Code,  §  8264;  Civ.  C.  '22,  §  4813;  1913  (28)  179;  1935  (39)  25. 

§  8222.  Commission  may  permit  change  of  street  railway  tracks  in  Char- 
leston County. — The  public  service  commission  of  South  Carolina  is  hereby 
authorized  to  permit  any  street  railway  company  operating  a  street  rail- 
way line  between  Columbus  Street  in  the  city  of  Charleston,  South  Caro- 
lina, and  the  Navy  Yard  in  Charleston  County,  South  Carolina,  to  remove 
its  present  double  track  line  to  such  portion  of  the  highway  leading  out  of 
Charleston  County  to  said  Navy  Yard  as  said  commission  may  designate 
and  to  replace  said  double  track  line  with  a  single  track  line  on  such  por- 
tion of  the  highway  as  the  said  commission  may  deem  advisable.  The  said 
public  service  commission  shall  have  the  same  rights  and  powers  herein 
as  it  has  in  other  matters  pertaining  to  the  regulation  of  transportation  by 
public  carriers  in  this  State. 
1932  Code,  §  8265;  1926  (34)  1448;  1935  (39)  25. 

§  8223.  Commissioners  may  make  and  promulgate  reciprocal  demurrage 
rules. — The  public  service  commissioners  of  South  Carolina  are  hereby 
authorized  and  empowered  to  make  and  promulgate  reciprocal  demurrage 
rules  governing  the  regulation  of  railroads  and  shippers  in  this  State  as 
fully  and  effectually  as  if  same  were  made  and  promulgated  by  the  Gen- 
eral Assembly  of  the  State  of  South  Carolina. 
1932  Code,  §  8266;  Civ.  C.  '22,  §  4814;  1917  (30)  163;  1935  (39)  25. 

§  8224.  Fines  and  penalties  equally  distributed  between  State  and  county 
in  certain  cases. — All  penalties  and  forfeitures  collected  from  railroad,  ex- 
press, telegraph  and  telephone  companies  in  pursuance  of  acts  providing 
same  for  failure  to  comply  with  certain  orders  of  the  public  service  com- 
mission defined  in  said  acts,  be  paid  over,  one-half  into  the  state  treasury 
of  South  Carolina,  and  the  other  half  into  the  county  treasury  of  the  coun- 
ty in  which  the  suit  is  brought  imposing  the  penalty  or  forfeiture  so  col- 
lected, the  said  revenues  accruing  from  such  collections  to  be  used  for  gen- 
eral state  and  county  purposes. 

1932  Code,  §  8267;  Civ.  C.  '22,  §  4815;  Civ.  C.  '12,  §  3143;  1911  (27)  158;  1935  (39)  25. 

§  8225.     Safety  devices  to  be  installed  by  direction  of  commission. — The 

public  service  commission  shall  have  authority  to  require  the  installation 
and  use  by  the  railroads  operating  trains  in  or  through  this  State  of  any 
safety  device,  when  in  their  judgment,  after  due  consideration  and  trial, 
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shall  have  been  proven  to  materially  contribute  to  the  safety  of  the  opera- 
tion of  trains  and  for  the  protection  of  the  lives  and  limbs  of  the  crews 
operating  such  trains  or  the  traveling  public,  or  for  their  reasonable  com- 
fort, or  for  the  sanitation  of  passenger  and  freight  trains  on  which  passen- 
gers travel  or  employees  work,  as  well  as  all  depots,  both  passenger  and 
freight. 
1932  Code,  §  8268;  Civ.  C.  '22,  §  4816;  Civ.  C.  '12,  §  3144;  1911  (27)  159;  1935  (39)  25. 

§  P22B.  Penalty  for  failure  to  obey  orders  of  commission. — A  failure  to 
comply  with  such  orders  of  said  public  service  commission  within  time 
fixed  by  said  commission,  shall  subject  said  railroad  to  a  penalty  of  five 
hundred  dollars,  to  be  collected  by  suit  in  any  court  of  competent  jurisdic- 
tion by  any  person  or  order  aggrieved.  All  penalties  and  forfeitures  col- 
lected to  be  paid  over,  one-half  into  the  state  treasury  of  South  Carolina, 
and  the  other  half  into  the  county  treasury  of  the  county  in  which  the  suit 
is  brought  imposing  the  said  penalty,  the  said  revenues  accruing  from  such 
collections  to  be  used  for  general  state  and  county  purposes. 

1932  Code,  §  8271;  Civ.  C.  '22,  §  4819;  Civ.  C.  '12,  §  3145;  1911  (27)  159;  1935  (39)  25. 

See  §  8406. 

Section   not    retroactive.— This    section  Southern  R.  Co.,  97  S.  C.  77,  81  S.  E.  314, 

is  not  retroactive,  and  hence  does  not  ap-  Ann.  Cas.  15C,  1289. 

ply  to  a  crossing  made  before  its  enact-  County    board's    authority. — This    sta- 

ment.  Richards  v.  Southern  R.  Co.,  97  S.  tute  does  not  repeal  or  supercede  statute 

C.  77,  81  S.  E.  314,  Ann.  Cas.   15C,   1289.  giving  county  board  authority  to  lay  out 

Discretion    of    Commission. — The    kind  town   highway    across   railroad    right    of 

of  a  crossing  and  safeguards  which  may  way.    Thomas,    et    al.    v.    Atlantic    Coast 

be  required  under  this  section,  is  in  the  Line   Ry.   Co.,    168   S.   C.    185,    167    S.    E. 

discretion  of  the  commission.  Richards  v.  239. 

§  8227.  Commission  to  regulate  crossings. — The  public  service  commis- 
sioner is  empowered  and  required  to  regulate  and  control  by  special  order 
in  each  case  the  manner  in  which  any  street,  street  railway,  or  other  rail- 
road track  and  to  regulate  the  manner  of  constructing  culverts  under  any 
railroad  so  as  to  effect  proper  drainage  of  adjacent  territory,  may  cross  any 
railroad  track. 

1932  Code,  §  8269;  Civ.  C.  '22,  §  4817;  1912  (27)  791;  1935  (39)  25. 

§  8228.  Commission  may  apportion  expense  of  elimination  of  grade  cross- 
ings^— limit  on  assessment  against  railroads — crossings  eliminated  to  be 
closed  as  highways  or  traveled  places. — The  public  service  commission  is 
hereby  given  full  authority  to  provide  such  rules  and  regulations  with 
reference  to  the  crossings  of  railroad  tracks  by  public  highways,  as  in  its 
judgment  will  be  conducive  to  the  public  safety,  and,  furthermore,  upon 
complaint,  shall  investigate  and  may  require  that  any  necessary  crossings 
be  made  either  above  or  below  grade,  so  as  to  avoid,  as  far  as  possible,  any 
grade  crossings;  provided,  that  if  the  public  service  commission  shall  de- 
cide that  such  a  crossing  should  be  eliminated  or  relocated,  it  will  be  au- 
thorized and  directed  to  apportion,  assess  and  require  the  payment  by  such 
railroad  company  of  its  proper  pro  rata  share  of  the  expense  incident  to 
the  construction  and  grading  of  any  highway  or  road  appurtenant  to  such 
elimination  or  relocation:  provided,  further,  that  the  cost  to  be  assessed 
against  such  railroad  company  shall  not  exceed  its  proper  pro  rata  share 
for  more  than  one-fourth  of  one  mile:  provided,  further,  that  in  the  case 
of  railroads  independently  operated,  having  less  than  eig"hty  miles  of  road 
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within  this  State,  the  cost  to  be  assessed  against  such  railroad  shall  be  such 
equitable  proportion  of  the  expenses  incident  to  grading  and  constructing 
such  appurtenant  highway  or  road  as  the  commission  may  determine,  not 
to  exceed  its  pro  rata  share  for  more  than  one-eighth  of  a  mile:  and 
provided,  further,  that  such  crossings  as  are  eliminated  by  virtue  of  this 
section  shall  be  closed  as  public  highways  or  travel  places. 
1932  Code,  §  8270;  Civ.  C.  '22,  §  4818;  1920  (31)  1124;  1935  (39)  25. 

See  also  §§  8473  and  8337  thru  8347. 

§  8229.  Commission  have  jurisdiction  over  telephone  lines. — The  public 
service  commission  of  this  State  shall  have  and  exercise  the  same  jurisdic- 
tion and  supervisory  powers  and  control  over  and  concerning  all  telephone 
lines,  stations  and  exchanges  in  this  State,  and  over  all  persons,  firms  or 
corporations  owning  or  operating  such  telephone  lines,  stations  or  ex- 
changes for  the  transmission  of  intelligence  for  hire,  that  it  now  has  and 
exercises  over  and  concerning  railroads,  telegraph  and  express  lines,  and 
the  persons,  firms,  or  corporations  owning  or  operating  them  in  this  State; 
and  said  commission  shall  especially  have  the  right  and  power  and  it  shall 
be  its  duty  to  fix  and  regulate  the  rates  or  tolls  to  be  charged  by  the  own- 
ers or  operators  of  all  such  telephone  lines,  stations  or  exchanges,  for  the 
transmission  of  intelligence  for  hire,  and  to  require  reasonable  connections 
to  be  made  and  maintained  when  practicable,  between  such  lines,  stations, 
or  exchanges,  and  to  fix  and  regulate  reasonable  rates,  tolls,  or  compensa- 
tion therefor,  and  also  to  require  reasonable  connections  to  be  made  and 
maintained  when  practicable,  between  any  such  lines,  stations  or  ex- 
changes, and  the  lines  or  stations  of  private  individuals,  firms  or  corpora- 
tions desiring  such  connections,  and  to  fix  and  regulate  the  rates,  tolls  or 
compensation  therefor;  and  also  to  make  and  enforce  rules  and  regulations 
by  which  all  persons,  firms  or  corporations,  owning  or  operating  telephone 
lines,  stations,  or  exchanges  in  this  State  for  the  transmission  of  intelligence 
for  hire,  shall  be  governed  in  the  conduct  of  said  business:  provided,  that 
in  cities  and  towns  where  franchises  have  been  granted  by  any  city  or 
town,  to  operate  and  maintain  a  telephone  exchange  or  exchanges  and  the 
rates  and  tolls  are  fixed  in  any  such  franchise  so  granted,  nothing  herein 
shall  permit  any  increase  in  the  rates  and  tolls  so  fixed  for  service  now  fur- 
nished, whether  local  or  otherwise,  except  by  agreement,  with  municipal 
authorities  in  any  such  city  or  town  and  the  subscribers:  provided,  further, 
that  except  by  agreement  with  the  subscribers,  no  change  shall  be  made  in 
any  existing  rates  without  a  hearing  by  said  commission  which  shall  be 
had  at  such  time  and  place  as  shall  be  designated  by  said  commission  most 
convenient  to  the  parties  interested,  and  of  which  the  said  commission 
shall  publish  a  notice  in  at  least  one  newspaper  most  likely  to  give  notice 
to  the  parties  interested,  once  a  week  for  at  least  four  weeks. 
1932  Code,  §  8289;  Civ.  C.  '22,  §  4837;  Civ.  C.  '12,  §  3161;  1904  (24)  496;  1935  (39)  25. 

See   §   8542.  130,    132,   50   S.   E.   641,    14   L.   R.   A.    (N 

See  note  to  §  8208.  S.)  293,  L.  R.  A.   1918E,  306,  Ann.  Cas. 

Public  utilities  appealing  from  rate  de-  17B,   1218. 

cision  file  bond,  see  section  8240.  See  generally.  Railroad  Com'rs  v.  Co. 

Authority  of  commissioners. — This  sec-  lumbia,  etc.,  R.  Co.,  82  S.  C.  418,  420,  64 

tion  authorizes  the  commissioners  to  as-  S.   E.  240,  32  L.  R.  A.   (N.   S.)   651,  Ann. 

certain  and  determine  the  facts.  Railroad  Cas.    14C,    1171;   Railroad   Com'rs   v    At- 
Com'rs  v.  Atlantic,  etc.,  R.  Co.,  71  S.  C. 
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lantic  etc.,  R.  Co.,  74  S.  C.   80,  54  S.  E.  Applied  in  Bonham  v.  Columbia,  etc.. 

224,   14  L.  R.  A.   (N.  S.)  293,  Ann.   Cas.      R.  Co.,  26  S.  C.  353,  2  S.  E.  127,  Ann.  Cas. 
17B,  1220.  14C,   1171. 

§  8230.  Enforcement  of  sections  8229  thru  8232.— For  the  purpose  of  en- 
forcing and  carrying  into  effect  the  provisions  of  sections  8229  to  8232;  and 
making  such  investigations  as  may  be  necessary  and  proper  in  enabling  it 
to  discharge  the  duties  hereby  imposed,  the  said  commission  is  hereby  in- 
vested with  all  the  rights,  powers,  and  privileges  conferred  upon  it  and 
charged  with  all  the  duties  imposed  upon  it  or  its  members  as  public  ser- 
vice commissioners,  by  the  laws  of  this  State  for  like  purposes  in  regard  to 
railroads,  telegraph  lines,  and  the  persons,  firms  or  corporations  owning  or 
operating  them. 
1932  Code,  §  8290;  Civ.  C.  '22,  §  4838;  Civ.  C.  '12,  §  3162;  1904  (24)  496;  1935  (39)  25. 

See  note  to  §  8208.  64  S.  C.  104,  41  S.  E.  819,  823,  5  L.  R.  A. 

As  to  right  of  municipal  authorities  to  (N.  S.)  189,  220,  238,  14  L.  R.  A.  (N.  S.) 

regulate  speed,  etc.,  of  railroads  in  their  999,  31  L.  R.  A.   (N.   S.)   160,  Ann.  Cas. 

limits,  see  Boggero  v.  Southern  Ry.  Co.,  13C,  117. 

§  8231.  Penalty  for  violation  of  provisions  by  telephone  lines. — Any  per- 
son, firm  or  corporation,  owning  or  operating  any  telephone  line,  stations 
or  exchange  in  this  State,  for  the  transmission  of  intelligence  for  hire  who 
shall  wilfully  violate  any  of  the  provisions  of  sections  8229  to  8232,  or  fail 
or  refuse  to  obey  any  of  the  orders  of  said  commission,  shall  forfeit  and 
pay  as  a  penalty  therefor  the  sum  of  twenty-five  dollars  per  day  for  each 
day  in  default,  to  be  recovered'  by  suit  in  the  name  of  the  State  on  the  rela- 
tion of  any  person,  firm  or  corporation  aggrieved,  in  any  county  in  which 
such  violation  or  default  shall  be  committed  or  occur.  And  the  sum  so  re- 
covered shall,  after  paying  all  expenses  of  said  suit,  be  paid  into  the  treas- 
ury of  the  State.  It  shall  be  the  duty  of  the  attorney  general  and  of  the 
solicitors  of  the  State  to  prosecute  said  suits. 
1932  Code,  §  8291;  Civ.  C.  '22,  §  4839;  Civ.  C.  '12,  §  3163;  1904  (24)  496. 

§  8232.  Proportion  of  expenses  of  telephone  lines. — The  persons,  firms  or 
corporations  owning  or  operating  telephone  lines,  stations  or  exchanges  in 
this  State  for  the  transmission  of  intelligence  for  hire,  shall  bear  their  pro- 
portion of  the  salaries  of  the  public  service  commission  and  the  salaries  of 
their  clerk  and  other  assistants  and  of  the  expenses  of  their  office  along 
with  the  several  corporations  mentioned  in  sections  8292-11  and  8543  and  to 
that  end  the  comptroller  general  and  the  fiscal  officers  named  in  said  sec- 
tions shall  place  all  such  persons,  firms  and  corporations  in  the  same  cate- 
gory as  to  the  pay  of  the  said  salaries  and  expenses  as  said  other  corpora- 
tions, and  shall  assess  and  collect  their  pro  rata  of  said  salaries  and  ex- 
penses in  the  same  manner  as  the  pro  rata  of  the  said  other  corporations, 
and  all  the  duties,  requirements,  and  penalties  which  the  law  provides  for 
or  against  the  said  other  corporations  with  regard  to  said  salaries  and  ex- 
penses, shall  devolve  upon  and  be  incurred  by  every  person,  firm  or  cor- 
poration owning  or  operating  any  telephone  line,  station  or  exchange  in 
the  State  for  the  transmission  of  intelligence  for  hire. 

1932  Code,  §  8292;  Civ.  C.  '22,  §  4840;  Civ.  C.  '12,  §  3164;  1904  (24)  496;  1935  (39)  25. 

See  §§  8209  and  8543. 

§  8238.  Commission  investigate  interstate  transportation  rates,  rules  and 
practices — petition  for  relief  when  excessive  or  in  violation  of  law. — South 
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Carolina  public  service  commission  shall  have  the  power  to  investigate  all 
existing  or  proposed  interstate  rates,  fares,  tolls,  charges  and  classifications, 
and  all  rules  and  practices  in  relation  thereto,  for  or  in  relation  to  the 
transportation  of  persons  or  property,  where  any  act  in  relation  thereto 
shall  take  place  within  this  State;  and  when  the  same  are,  in  the  opinion  of 
the  commission,  excessive  or  discriminatory  or  in  violation  of  the  act  of 
Congress  entitled  "An  Act  to  Regulate  Commerce,"  approved  February  4th, 
eighteen  hundred  and  eighty-seven,  and  the  acts  amendatory  thereof  and 
supplemental  thereto,  or  of  any  other  act  of  Congress,  or  in  conflict  with 
the  rulings,  orders  of  regulations  of  the  interstate  commerce  commission, 
the  commission  may  apply  by  petition, or  otherwise,  to  the  interstate  com- 
merce commission  or  to  any  court  of  competent  jurisdiction  for  relief. 
1939  (41)  172. 

5  8239.  Commission  put  in  effect  schedules  of  rates  of  electrical,  telephone 
and  gas  utilities  after  preliminary  investigation — suspend  such  rates. — The 
public  service  commission  shall  have  power  and  authority,  after  a  pre- 
liminary investigation  and  upon  such  evidence  as  to  the  commission  shall 
seem  sufficient,  to  order  any  electrical,  telephone  and/or  gas  utility  to  put 
into  effect  such  a  schedule  of  rates  as  shall  be  deemed  fair  and  reasonable, 
within  such  time  as  may  be  prescribed  by  order  of  the  commission,  which 
shall  be  not  less  than  fifteen  (15)  days,  and  an  attested  copy  of  the  order 
shall  be  served  upon  such  utility  by  registered  mail  or  otherwise  as  pro- 
vided by  law.  If  any  utility  affected  thereby  objects  to  said  order,  it  may 
within  ten  (10)  days  after  service  of  copy  of  the  order  as  herein  provided 
file  a  petition  with  the  commission  stating  the  grounds  of  any  such  objec- 
tion and  demand  a  hearing  thereon  and  may  require,  if  requested  in  the 
petition,  that  said  schedule  of  rates  be  suspended  pending  the  hearing.  Any 
member  of  the  public  adversely  affected  by  any  such  order  of  the  com- 
mission shall  also  have  all  the  rights  herein  conferred  on  the  utility  af- 
fected. After  such  hearing  the  commission  by  its  order  shall  either  confirm, 
modify  or  vacate  its  former  order,  in  conformity  with  what  is  found  to  be 
just  and  reasonable,  and  an  attested  copy  of  the  order  of  the  commission 
shall  be  forthwith  served  on  the  utility  affected  by  registered  mail  or  other- 
wise, as  provided  by  law.  In  case  the  original  order  of  the  commission  is 
confirmed,  or  modified  by  making  the  order  more  favorable  to  the  utility 
affected,  the  rate  or  rates  prescribed  by  the  original  order  of  the  commis- 
sion, or  any  modification  thereof  as  herein  provided  shall  be  operative  as 
of  the  time  fixed  by  the  original  order,  and  the  utility  affected  shall  put 
the  same  into  effect  as  of  the  date  fixed  by  the  original  order,  and  make 
such  refunds  as  shall  be  necessary  to  make  said  schedule  of  rates  applicable 
on  said  date:  provided,  that  no  cause  of  action  shall  arise  against  the  com- 
mission by  any  such  utility  by  reason  of  the  order  first  issued  unless  said 
utility  shall  first  make  application  to  said  commission  for  a  hearing  as  here- 
in provided  for.  Nothing  contained  herein  shall  be  construed  to  divest  the 
commission  of  any  power  now  possessed  by  it  to  regulate  electrical,  tele- 
phone, or  gas  utilities,  and  the  duties  and  powers  hereby  devolved  upon 
the  commission  are  in  addition  to  those  now  imposed  by  law. 
1934  (38)  1549;  1935  (39)  25. 

§  8240.     Public  utilities  appealing  from  rate  decision  file  bond  to  insure 
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compliance  if  decision  affirmed. — When  any  public  utility  in  ths  State  ap- 
peals from  any  order  or  decision,  fixing  a  rate  for  its  service  lower  than 
that  obtaining  at  the  time  of  such  order  or  decision,  before  any  such  appeal 
shall  operate  as  a  supersedeas  such  utility  shall  give  bond  to  the  South 
Carolina  tax  commission  to  insure  compliance  on  its  part  with  the  rates 
as  fixed  in  the  order  from  which  the  appeal  is  taken,  in  the  event  that  the 
order  appealed  from  is  affirmed.  The  amount  of  the  bond  shall  be  fixed 
by  the  court  to  which  the  appeal  is  taken,  and  shall  be  sufficient  to  cover 
the  amount  that  may  become  due  to  customers  by  way  of  refund  during 
the  time  that  the  operation  of  the  rate-fixing  order  is  stayed  pending  the 
final  determination  of  its  validity. 
1935  (39)  29. 

§  8241.  Not  charge  higher  rates  than  rates  prescribed  for  water,  gas  or 
electricity. — Any  person,  firm  or  corporation  now  or  hereafter  owning  or 
operating  such  water,  gas  or  electric  plant  who  shall  fail  or  refuse  to  ac- 
cept the  rate  fixed  by  the  public  service  commission  to  be  charged  for 
water,  gas  or  electricity,  and  instead  thereof  shall  charge,  demand  or  re- 
ceive a  greater  amount  than  that  fixed  by  the  public  service  commission, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  less  than  twenty-five  ($25.00)  dollars  nor  more  than 
one  hundred  ($100.00)  dollars,  and  each  overcharge  to  any  consumer  of 
water,  gas  or  electricity  shall  constitute  a  separate  offense,  to  be  recovered 
in  any  court  of  competent  jurisdiction,  one-half  of  such  fine  as  may  be  im- 
posed going  to  the  informer  and  the  other  half  to  go  to  such  city  where 
the  complaint  arises. 

1932  Code,  §  1356;  Cr.  C.  '22,  §  253;  Cr.  C.  '12,  §  276;  1910  (26)  564;  1922  (32)  956; 
1935  (39)  25. 

See  §  8555-1,  et  seq. 

§  8245.     Fiscal  year  for  reports  from  railroads  to  end  December  31. — The 

fiscal  year  for  which  reports  shall  be  made  by  railroad  companies  in  the 
State  of  South  Carolina  to  the  public  service  commissioners,  the  comp- 
troller general  or  other  officers  of  the  State  of  South  Carolina,  shall  ter- 
minate on  the  31st  day  of  December,  so  as  to  conform  to  the  calendar  year 
and  to  the  fiscal  year  as  fixed  by  the  interstate  commerce  commission  of 
the  United  States. 

1932  Code,  §  8280;  Civ.  C.  '22,  §  4828;  1917  (30)  163;  1935  (39)  25. 

See  §  8292-20  for  rule  promulgated  under  §§  8292-20,  8245,  8246  and  8269. 

§  8246.     Reports  to  be  made  in  conformity  to  change  effected  herein. — All 

reports  now  required  by  law  to  be  made  by  railroad  companies  to  the  board 
of  public  service  commissioners,  to  the  comptroller  general,  or  to  other  of- 
ficers of  the  State  of  South  Carolina,  at  specified  times  and  based  upon  the 
operations  of  said  railroad  companies  for  the  fiscal  year  preceeding  such 
reports,  such  fiscal  year  now  by  law  terminating  on  the  30th  day  of  June 
of  every  year,  shall  be  made  to  said  board  of  officers  at  like  periods  after 
the  31st  day  of  December  of  every  year,  as  they  are  now  required  to  be 
made  after  the  30th  day  of  June  of  every  year. 

1932  Code,  §  8281;  Civ.  C.  '22,  §  4829;  1917  (30)  163;  1935  (39)  25. 

See  section  8292-20  for  rule  promulgated  under  sections   8292-20,   8245,   8246   and 
8269. 
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In  general. — The  first  proviso  of  this 
section  in  terms  and  manifest  intent,  is 
limited  to  franchise  contracts  theretofore 
made  and  then  in  force,  and  has  no  appli- 
cation to  a  contract  which  was  not  en- 
tered into  until  some  twelve  years  after- 
wards. Miller  v.  Southern  Bell  Tel.  etc., 
Co.,  279  F.  806,  811. 

Existing  rates  shall  not  be  changed  ex- 
cept by  agreement  of  subscribers,  or  up- 
on hearing  of  commission.  Coney  v.  S.  C. 
Continental  Telephone  Co.,  169  S.  C, 
335;  168  S.  E.  731. 

Alleged  special  contract  between  tele- 
phone company  and  owners  of  drug  store 


that  owners  would  not  be  liable  for  long 
distance  telephone  calls  unless  actually 
made  by  them  or  expressly  authorized 
by  them,  was  invalid  and  unenforceable 
under  the  rules  of  the  Pubbc  Service 
Commission  forbidding  discrimination 
as  to  subscribers,  and  hence  owners  of 
drug  store  could  not  recover  actual  or 
punitive  damages  from  telephone  com- 
pany for  disconnection  of  telephone 
when  owners  refused  to  pay  for  long 
distance  telephone  calls  not  made  or 
authorized  by  them.  Miller,  et  al.  v. 
Central  Carolina  Telephone  Co.,  194  S. 
C.  327,  8  S.  E.  (2d)  355. 


§  8250.  Discontinue  operating  passenger  train  or  change  passenger  train 
into  mixed  passenger  and  freight  train  and  operate  same  without  approval 
of  commission  unlawful. — It  shall  be  unlawful  for  any  railroad  company, 
person,  firm  or  corporation  operating  a  railroad  service  in  the  State  of 
South  Carolina  to  discontinue  the  operation  of  any  passenger  train  or  to 
change  any  passenger  train  into  a  mixed  passenger  and  freight  train  and 
operating  same  as  such  without  first  making  application  to,  and  securing 
the  approval  of  the  South  Carolina  public  service  commission.  Each  day 
of  the  violation  of  the  provisions  of  this  section  shall  be  considered  a  sepa- 
rate offense.  Any  person,  firm  or  corporation  violating  any  of  the  provisions 
of  this  section  shall  be  punishable  by  a  fine  not  exceeding  twenty-five 
($25.00)  dollars,  to  be  imposed  and  collected  by  any  court  of  competent 
jurisdiction. 
1940  (41)  1839. 
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ARTICLE  1 
General  Provisions 


8254.  Definitions. 

8255.  Liability  for  operation  of  another's 
road. 

8256.  Person   occupying    railway    office 
deemed  agent. 


8257.  Definition  of  person. 

8258.  Remedies  cumulative  and  disposi- 
tion of  fines. 

8259.  Charters     granted    since    Dec.    17, 
1841. 
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8260.  Railroads  subject  to  provisions  of      8268. 
article.  8269. 

8261.  Corporate  powers. 

8262.  Stock,  bonds  and  mortgages.  8270. 

8263.  Right  of  way.  8271. 
8264   and    8265.  Transactions   with   other 

railroads.  8272. 

Liability  of  stockholders.  8273 

Railroad  mortgage.  8275. 


8266. 
8267. 


Proxies. 

Schedule    and    report    of    commis- 
sion. 

Extension  of  lines  and  branches. 
Reconstruction    and    relocation    of 
lines. 

Acquisition  of  real  estate, 
and    8274.  Additional    powers. 
Obstruction  of  watercourses. 


§  8254.  Definition  of  terms — to  whom  applicable. — In  the  construction  of 
this  chapter,  except  where  such  meaning  would  be  repugnant  to  the  con- 
text or  contrary  to  the  manifest  intention  of  the  Legislature,  the  phrase 
"railroads  and  railways"  shall  be  construed  to  include  all  railroads  and 
railways  operated  by  steam,  except  marine  railways  doing  business  as  com- 
mon carriers  in  this  State,  and  whether  operated  by  the  corporations  own- 
ing them  or  by  other  corporations  or  otherwise;  "railroad"  shall  be  con- 
strued to  mean  a  railroad  or  railway  operated  by  steam  power.  The  terms 
"railroad  corporation"  or  "railroad  company"  contained  in  the  law  of  this 
State  shall  be  deemed  and  taken  to  mean  all  corporations,  companies  or  in- 
dividuals now  owning  or  operating,  or  which  may  hereafter  own  or  oper- 
ate, any  railroad,  in  whole  or  in  part  in  this  State,  and  the  provisions  of  this 
law  shall  apply  to  all  persons,  firms  and  companies,  and  to  all  associations 
as  common  carriers  upon  any  of  the  lines  of  railroads  in  this  State  (street 
railways  and  express  companies  excepted),  the  same  as  to  railroad  corpora- 
tions hereinafter  mentioned. 

1932  Code,  §  8199;  Civ.  C.  '22,  §  4763;  Civ.  C.  '12,  §  3098;  Civ.  C.  '02,  §  2024;  G.  S. 
1414;  R.  S.  1597;  1892  (21)  15. 

Parties  in  action  for  damage  by  fire. — 

There  appears  to  be  some  inconsistency 
in  the  definitions  given  the  terms  "rail- 
roads and  railways,"  "railroad,"  and 
"railroad  corporation,"  in  this  section, 
which  leads  to  confusion  as  to  whom  an 
action  may  be  brought  against  to  recover 
for  damages  by  fire.  Under  these  condi- 
tions the  court,  in  construing  the  statute, 
will  look  to  "the  mischief  sought  to  be 
avoided  and  the  remedy  intended  to  be 


afforded"  by  its  enactment.  Law  v. 
Prettyman,  149  S.  C.  178,  146  S.  E.  815, 
817. 

Logging  railroads. — In  view  of  this 
section  an  ordinary  corporation  chartered 
under  general  laws,  which  operates  a 
logging  railroad,  comes  within  §  8362  as 
a  railroad  corporation  responsible  for 
damages  by  fires.  Crawford  v.  Mullins 
Lbr.  Co.,  110  S.  C.  318,  96  S.  E.  494. 


§  8255.  Liability  of  corporation  operating  road  of  another  corporation — 
trustees  and  receivers — liabilities. — When  a  railroad  laid  out  and  con- 
structed by  one  corporation  is  lawfully  maintained  and  operated  by  another 
corporation,  the  latter  shall  be  subject  to  the  duties,  liabilities,  restrictions 
and  other  provisions  as  they  are  set  forth  in  this  chapter,  respecting  or 
arising  from  the  maintenance  and  operation  of  such  railroad  in  the  same 
manner  as  if  it  had  been  laid  out  and  constructed  by  said  latter  corporation. 
When  a  railroad  is  lawfully  maintained  and  operated  by  trustees  or  re- 
ceivers, they  shall  in  like  manner  be  subject  to  the  duties,  liabilities,  re- 
strictions and  other  provisions  respecting  or  arising  from  the  maintenance 
and  operation  of  such  railroad  which  are  attached  in  this  chapter  to  the 
corporation  for  whose  stockholders  or  creditors,  or  either,  they  are  trustees 
or  receivers. 

1932  Code,  §  8200;  Civ.  C.  '22,  §  4764;  Civ.  C.  '12,  §  3099;  Civ.  C.  '02,  §  2025;  G.  S. 
1415;  R.  S.  1598. 
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Penalty  under  §  7163  may  be  collected  etc.,  Ry.,  79  S.  C.  273.  60  S.  E.  668,   128 

of    receivers    of    railroad    company    ap-  Am.    St.    Rep.    848,    15   L.   R.    A.    (N.    S.) 

pointed  by  federal  court,  and  suit  may  be  425,  31  L.  R.  A.  (N.  S.)  992;  Franklin  v. 

brought  without  leave  of  court.  Hugue-  Atlanta,  etc.,  Ry.  Co.,  74  S.  C.  332,  54  S. 

let  v.  Warfield,  84  S.  C.  87,  65  S.  E.  985,  E.   578.   32   L.   R.   A.    (N.   S.)    1207,   L.    R. 

Ann.  Cas.  13D.  987.  29  A.  L.  R.  1468.  A.  1918E.  258,  Ann.  Cas.  12C,  229,   15  A. 

The  lessor  is  liable  for  damages  arising  L.    R.    869,    28   A.    L.    R.    142,    overruling 

from  the  acts  of  its  lessee  in  the  opera-  Pennington  v.  Atlanta,   etc.,  Ry.   Co.,   35 

tion  of  the  road.  National  Bank  v.  Atlan-  S.  C.  439,   14  S.  E.   852,   L.   R.   A.   1918E, 

ta,  etc..  Ry.  Co..  25  S.  C.  216,  9  Am.  St.  258;  Smalley  v.  Atlanta,  etc.,  R.  Co.,  73 

Rep.  512.  105  Am.  St.  Rep.  336,  37  L.  R.  S.  C.  572,  53  S.  E.   1000,  L.  R.  A.   1918E, 

A.  83,  38  L.  R.  A.  360,  44  L.  R.  A.  738,  66  262.   6   Ann.   Cas.    868.   28   A.   L.   R.    142; 

L.  R.  A.  143,  L.  R.  A.   1918D,  706,  28  A.  Shores  v.  Southern  Ry.  Co..  72  S.  C.  244, 

L.  R.    142;   Bouknight   v.   Charlotte,   etc.,  245.   51    S.   E.   699,   L.   R.   A.    1918E.    264, 

R.  Co..  41  S.  C.  415,  19  S.  E.  915,  44  L,  Ann.  Cas.   12D,   1233;  Logan  v.  Atlanta, 

R.   A.   740,   33   L.   R.   A.    (N.   S.)    1165,   28  etc..  R.  Co.,  82  S.  C.  518,  64  S.  E.  515,  L. 

A.  L.  R.  153;  Hart  v.  Charlotte,  etc.,  R.  R.  A.  1918E,  272,  Ann.  Cas.  15D,  996,  28 

Co.,  33  S.  C.  427,   12  S.  E.  9.  28  Am.  St.  A.   L.  R.   159:   Reed  v.   Southern  Ry.,   75 

Rep.   877.    10   L.   R.   A.   794,   44   L.   R.   A.  S.  C.   162,  55  S.  E.  218.  45  L.  R.  A.   (N. 

740,  28  A.  L.  R.   142;  Harmon  v.  Colum-  S.)   373,   L.   R.  A.    1918E,   270,   Ann.   Cas. 

bia.  etc..  R.  Co..  28  S.  C.  401,  5  S.  E.  835,  12D.  1228,  28  A.  L.  R.   159,   173:  Harbert 

13  Am.  St.  Rep.  686,  21  Am.  St.  Rep.  179,  v.  Atlanta,  etc..  Ry.  Co.,  74  S.  C.   13,  53 

58  Am.  St.  Rep.   152,  37  L.  R.  A.   84,  44  S.  E.   1001,  L.  R.  A.  1918E,  260,  28  A.  L. 

L.  R.  A.  738.  46  L.  R.  A.  91.  28  A.  L.  R.  R.  142;  See  Kirkland  v.  Charleston,  etc., 

152;   Southern  Ry.  Co.  v.   Bouknight.   70  Ry.,  79  S.  C.  273,  60  S.  E.  668.   128  Am. 

F.  442.  30  L.  R.  A.  823.  St.    Rep.    848,    15   L.    R.    A.    (N.    S.)    425, 

See  generally,  Kirkland  v.  Charleston,  31  L.  R.  A.  (N.  S.)  992,  and  annotations. 

§  8256.  Persons  occupying  office  at  railway  stations,  etc.,  to  be  deemed 
agents  of  corporation  chartered. — Any  person  occupying  an  office  or  room 
in  any  railway  station  and  attending  to  and  transacting  therein  the  business 
of  any  railroad  under  the  charter  of  which  the  said  railroad  is  authorized 
by  law  shall  be  deemed  the  agent  of  such  corporation,  notwithstanding  he 
may  claim  to  be  the  agent  of  any  other  person  or  corporation  claiming  to 
operate  said  railroad  by  virtue  of  any  lease,  contract  or  agreement;  and  the 
bill  of  lading,  receipt,  agreement  or  contract  signed  or  entered  into  by  said 
person  as  agent  of  any  such  person  or  corporation  operating  said  railroad 
shall  be  deemed  the  contract  of  the  corporation  under  the  charter  of  which 
the  said  railroad  is  so  authorized. 

1932  Code,  §  8201;  Civ.  C.  '22,  §  4765;  Civ.  C.  '12,  §  3100;  Civ.  C.  '02,  §  2026;  1883 
(18)  437. 

§  8257.  Construction  of  words  "person  or  persons." — The  words  "person 
or  persons,"  as  used  in  this  chapter,  except  where  otherwise  provided,  shall 
be  construed  and  held  to  mean  person  or  persons,  officer  or  officers,  corpor- 
ation or  corporations,  company  or  companies,  receiver  or  receivers,  trustee 
or  trustees,  lessee  or  lessees,  agent  or  agents,  or  other  person  or  persons 
acting  or  engaged  in  any  of  the  matters  and  things  mentioned  in  this  chap- 
ter. 

1932  Code,  §  8202;  Civ.  C.  '22,  §  4766;  Civ.  C.  '12,  §  3101;  Civ.  C.  '02,  §  2027;  G.  S. 
1543;  R.  S.  1600;  1882  (17)  840. 

§  8258.     Rules  of   evidence — disposition   of   fines — cumulative   remedies. — 

In  all  cases  under  the  provisions  of  this  chapter  the  rules  of  evidence  shall 
be  the  same  as  in  civil  actions,  except  as  hereinbefore  otherwise  provided. 
All  fines  recovered  under  the  provisions  of  this  chapter  shall  be  paid  one- 
half  into  the  state  treasury,  to  be  used  for  such  purposes  as  the  General 
Assembly  may  provide,  the  other  half  into  the  county  treasury  of  the  county 
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where  said  case  is  tried.  The  remedies  now  given  by  law  against  railroad 
corporations  and  this  chapter  shall  not  be  construed  as  repealing  any  stat- 
ute giving  such  remedies. 

1932  Code,  §  8203;  Civ.  C.  '22,  §  4767;  Civ.  C.  '12,  §  3102;  Civ.  C.  '02,  §  2028;  1892 
(21)  14. 

§  8259.     Amendment  to  charters  granted  since  act  December    17,    1841. — 

Railroad  corporations  heretofore  established  in  this  State,  whether  by 
special  act  or  in  conformity  with  the  provisions  of  any  general  law,  shall 
have  the  powers  and  privileges,  and  be  subject  to  the  duties,  liabilities,  re- 
strictions and  other  provisions  contained  in  this  chapter,  which,  so  far  as 
inconsistent  with  charters  granted  since  the  seventeenth  day  of  December, 
one  thousand  eight  hundred  and  forty-one,  shall  be  deemed  and  taken  to 
be  in  alteration  and  amendment  thereof:  provided,  that  nothing  herein  con- 
tained shall  affect  any  act  done  or  any  right  accruing,  accrued,  or  estab- 
lished, or  any  proceedings,  doings,  or  acts  ratified  or  confirmed,  or  any 
suit  or  proceedings  had  or  commenced  in  any  case  before  this  section  takes 
effect,  but  the  proceedings  therein  shall,  when  necessary,  conform  to  the 
provisions  of  this  chapter. 

1932  Code,  §  8204;  Civ.  C.  '22,  §  4768;  Civ.  C.  '12,  §  3103;  Civ.  C.  '02,  §  2029;  G.  S. 
1545;  R.  S.  1602;  1882  (17)  792. 

See    generally,    Central    Trust    Co.    v.      Southern    Ry    Co.    v.    Bouknight,    70   F. 
Charlotte,    etc.,    R.    Co.,    65    F.    257,    259;      442,  445,  30  L.  R.  A.  823. 

§  8260.     General  rights  and  liabilities — contents  of  particular  charters. — 

Every  railroad  company  incorporated  in  this  State  shall  have  all  the  rights, 
powers  and  privileges  set  forth  and  granted  in  and  by  this  article,  and  be 
subject  to  all  the  liabilities,  provisions  and  limitations  herein  contained; 
and  said  rights,  powers,  privileges,  liabilities,  provisions  and  limitations 
shall  constitute  part  and  parcel  of  the  charter  of  every  such  corporation. 
Every  such  corporation  shall  be  subject  to  the  duties,  liabilities,  restrictions 
and  other  provisions  contained  in  this  chapter. 

1932  Code,  §  8205;  Civ.  C.  '22,  §  4769;  Civ.  C.  '12,  §  3104;  Civ.  C.  '02,  §  2030;  R.  S. 
1542;  1885  (19)  171. 

Applied  in  Willard  v.  Southern  R.  Co.,      158  S.  C.  522,  155  S.  E.  833. 

§  8261.  Corporate  powers. — Every  such  corporation  may  make  such  by- 
laws for  its  regulation  and  government  in  any  and  all  matters  whatsoever, 
not  inconsistent  with  the  Constitution  and  laws  of  the  United  States  and 
of  this  State,  as  may  be  deemed  necessary,  and  may  add  to,  alter  or  amend 
the  same  from  time  to  time  as  may  be  desired;  may  appoint  all  necessary 
officers  and  prescribe  their  duties;  may  sue  and  be  sued,  plead  and  be 
impleaded,  in  any  court  of  law  or  equity  in  this  State  or  in  the  United 
States;  and  may  accept,  purchase,  hold,  lease  or  otherwise  acquire  any  prop- 
erty, real  or  personal,  necessary  or  convenient  to,  and  for  the  purposes  of, 
the  corporation,  and  may  use,  sell  and  convey  and  dispose  of  the  same  as 
the  interest  of  the  company  may  require;  may  make  contracts,  have  and  use 
a  common  seal  and  do  all  other  lawful  acts  properly  incident  to  and  con- 
nected with  such  corporation  and  necessary  and  convenient  for  the  control 
and  transaction  of  its  business:  provided,  that  the  by-laws  be  not  repugnant 
to  the  Constitution  and  laws  of  this  State  or  of  the  United  States. 
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1932  Code,  §  8206;  Civ.  C.  '22,  §  4770;  Civ.  C.  '12,  §  3105;  Civ.  C.  '02,  §  2031;  R.  S. 
1543;  1885  (19)  172. 

Section  not  referring  to  place  of  trial. —  not  refer  to  the  place  of  trial.  Tobin  v. 

This   section   providing   that   a    railroad  Chester,  etc.,  R.  Co.,  47  S.  C.  387,  25  S. 

corporation  may  sue  and  be  sued  "in  any  E.  283,  58  Am.  St.  Rep.  890. 
court  of  law  or  equity  in  this  State,"  does 

§  8262.  Subscription  books — subscriptions — power  to  execute,  bonds,  mort- 
gages, etc. — For  the  purpose  of  raising  the  capital  stock  of  any  company 
so  incorporated,  it  shall  be  lawful  to  open  books  of  subscription  at  such 
times  and  places  and  under  the  direction  of  such  persons  as  the  corporators 
may  appoint;  and  such  subscriptions  to  the  capital  stock  may  be  made  in 
land,  money,  bonds,  machinery,  materials  and  work,  at  such  rates  as  may  be 
agreed  upon  with  the  company;  and  said  company  shall  have  power  to 
mortgage  its  property  and  franchises,  and  issue  bonds  on  such  terms  and 
conditions  and  for  such  purposes  and  uses  of  the  corporation  as  the  com- 
pany may  from  time  to  time  deem  necessary. 

1932  Code,  §  8207;  Civ.  C.  '22,  §  4771;  Civ.  C.  '12,  §  3106;  Civ.  C.  '02,  §  2032;  R.  S. 
1544;"1885  (19)  171. 

Payment  of  stock  in  part  by  note  and  etc.,  R.  Co.  v.  Woodsides,  5  Rich.  145,  55 
helping  in  organiation  estop  stockholder  Am.  Dec.  708,  81  Am.  Dec.  398,  6  A.  L. 
from  refusing  to  pay  balance.  Greenville,      R.  1133. 

§  8263.  Right  of  way. — Every  such  railroad  company  shall  have  every 
right,  power  and  privilege  necessary  for  the  purpose  of  acquiring  such 
lands  or  rights  of  way  as  they  may  require  for  the  location  or  construction 
of  said  railway,  or  for  the  erection  or  location  of  depots,  warehouses,  sta- 
tions and  other  necessary  and  convenient  establishments,  or  for  extending 
or  altering  the  same,  and  shall  have  the  benefit  of  every  process  or  pro- 
ceding,  and  shall  be  subject  to  all  the  restrictions  which  shall  or  may  be 
provided  or  imposed  by  the  laws  of  the  State. 

1932  Code,  §  8208;  Civ.  C.  '22,  §  4772;  Civ.  C.  '12,  §  3107;  Civ.  C.  '02,  §  2033;  R.  S. 
1545;  1885  (19)  171. 

§  8264.  Transactions  with  other  railroads — crossings  and  connections — 
purchase,  sale,  lease  and  consolidation. — Such  company  shall  have  full 
power  and  authority  to  connect  with  or  cross  any  other  railroad  or  rail- 
roads on  its  proposed  line,  and  also  to  purchase,  lease  or  consolidate  with, 
or  to  sell  or  lease  its  property  and  franchises  to,  any  other  railroad  or  rail- 
roads, in  or  out  of  this  State,  in  such  manner  and  upon  such  terms  as  may 
be  agreed  between  such  railroad  companies:  provided,  that  the  same  be  not 
inconsistent  with  laws  of  this  State  or  of  the  United  States. 

1932  Code,  §  8209;  Civ.  C.  '22,  §  4773;  Civ.  C.  '12,  §  3108;  Civ.  C.  '02,  §  2034;  R.  S. 
1546;  1885  (19)  171;  1908  (25)  1090. 

Liability  of  corporation  permitting  an-  ligence    of    corporation    operating    road, 

other    to    operate    railroad. — Corporation  Smalley  v.  Atlanta,  etc.,  R.  Co.,  73  S.  C. 

owning  railroad  and  permitting  another  572,  53  S.  E.   1000,  L.  R.  A.   1918E,  262, 

corporation   to   operate   it   must   be   con-  6  Ann.  Cas.  868,  28  A.  L.  R.  142. 
sidered  liable  for  injury  caused  by  neg- 

§  8265.  Operation  of  sections  of  road  completed  or  acquired. — Such  com- 
pany shall  be  further  authorized  and  empowered  forthwith,  upon  the 
completion  or  acquirement,  by  purchase,  lease  or  consolidation,  of  any  por- 
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tion  or  section  of  said  railroad  between  any  points  through  which  the  same 
may  run  under  its  charter,  to  operate  and  maintain  such  portion  or  section, 
with  all  the  rights,  powers  and  privileges  hereby  granted  to  the  company. 
1932  Code,  §  8210;  Civ.  C.  '22,  §  4774;  Civ.  C.  '12,  §  3109;  Civ.  C.  '02,  §  2035;  R.  S. 
1547;  1908  (25)  1090. 

§  8266.  Liability  of  stockholders — limitations. — Every  stockholder  in  such 
corporation,  created  under  the  Constitution  of  1868  and  prior  to  the  adop- 
tion of  the  Constitution  of  1895,  shall  be  jointly  and  severally  liable  to  the 
creditors  thereof  in  an  amount,  besides  the  value  of  his  share  or  shares 
therein,  not  exceeding  five  per  cent,  of  the  par  value  of  the  share  or  shares 
held  by  him  at  the  time  the  demand  of  the  creditor  was  created:  provided, 
that  such  demand  shall  have  been  payable  within  one  year;  and  also  that 
proceedings  to  hold  such  stockholder  liable  therefor  shall  be  commenced 
whilst  he  remains  a  stockholder  therein,  or  within  two  years  after  he  shall 
have  ceased  to  be  such  stockholder;  and  also  that  persons  holding  stock  in 
such  company  as  executors,  administrators  or  by  way  of  collateral  securi- 
ty shall  not  be  personally  subject  to  the  liabilities  of  the  stockholders  un- 
der the  foregoing  provisions,  but  the  persons  pledging  such  stock  shall  be 
liable  as  a  stockholder,  and  the  estates  and  funds  in  the  hands  of  such  ex- 
ecutors or  administrators  shall  be  liable  in  their  hands  in  like  manner  and 
to  the  same  extent  as  the  deceased  testator  or  intestate,  or  the  ward  or 
person  interested  in  such  trust  fund,  would  have  been  if  they  had  respect- 
ively been  living  and  competent  to  act  and  hold  the  stock  in  their  own 
names. 

1932  Code,  §  8211;  Civ.  C.  '22,  §  4775;  Civ.  C.  '12,  §  3110;  Civ.  C.  '02,  §  2036;  R.  S. 
1548;  1885  (19)  171. 

§  8267.  Railroad  mortgage — what  to  cover. — No  railroad  corporation 
which  has  previously  issued  bonds  shall  subsequently  make  or  execute  any 
mortgage  upon  its  road  equipment  and  franchises,  or  any  of  its  property, 
real  or  personal,  without  including  in  and  securing  by  such  mortgage  all 
bonds  previously  issued  and  all  preexisting  debts  and  liabilities  of  the  cor- 
poration; provided,  that  nothing  in  this  section  contained  shall  apply  to  a 
mortgage  for  purchase  money  of  any  such  road  equipment,  franchise  or 
property,  real  or  personal,  or  to  a  mortgage  made  or  executed  for  the  pur- 
pose, in  whole  or  in  part,  of  building,  extending,  improving  or  equipping 
such  railroad,  or  any  part  thereof,  or  any  other  railroad,  the  greater  part  of 
whose  stock  is  held  by  it,  or  to  any  pledge  or  hypothecation  of  any  choses 
in  action  or  other  securities  held  or  owned  by  it;  nor  shall  this  section  re- 
quire that  a  mortgage  executed  by  a  corporation  shall  secure  the  payment 
of  previously  issued  bonds  or  preexisting  debts  and  liabilities  of  the  cor- 
poration, where  the  bonds  to  be  issued  under  said  mortgage  are  intended, 
in  whole  or  in  part,  to  take  up,  by  funding  or  otherwise,  such  previously 
issued  bonds  or  preexisting  debts  and  liabilities,  or  where  such  previously 
issued  bonds  or  preexisting  debts  and  liabilities  are  secured  by  a  preexist- 
ing mortgage  or  other  lien. 

1932  Code,  §  8212;  Civ.  C.  '22,  §  4776;  Civ.  C.  '12,  §  3111;  Civ.  C.  '02,  §  2037;  G.  S. 
1436;  R.  S.  1605;  1882  (17)  709;  1896  (22)  118;  1904  (24)  414. 

§  8268.     Proxies,  execution  and  limitation. — No  proxy  shall  be  valid  un- 
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less  executed  and  dated  within  six  months  previous  to  the  meeting  at  which 
it  is  issued. 

1932  Code,  §  8213;  Civ.  C.  '22,  §  4777;  Civ.  C.  '12,  §  3112;  Civ.  C.  '02,  §  2038;  G.  S. 
1437;  R.  S.  1607;  1903  (24)  79. 

§  8269.  Annual  schedule  and  report  to  be  filed  with  railroad  commission- 
ers.— The  several  railroad  companies  chartered  by  this  State  shall  be  re- 
quired to  file  in  the  office  of  the  public  service  commisisoners,  on  or  before 
the  thirty-first  day  of  August  in  each  and  every  year,  a  full  and  detailed 
schedule  and  report  of  the  condition  and  operations  of  such  road  for  the 
current  year  ending  on  the  thirtieth  day  of  June  then  immediately 
preceding.  Such  schedule  and  report  shall  be  made  in  accordance  with 
the  following  rules  and  form: 

(1)  All  liabilities  (including  interest  accrued  on  funded  debt)  shall  be  en- 
tered upon  the  books  in  the  month  when  they  were  incurred,  without  ref- 
erence to  date  of  payment. 

(2)  Expenses  shall  be  charged  each  month  with  such  supplies,  materials, 
etc.,  as  have  been  used  during  that  month,  without  reference  to  the  time 
when  they  were  purchased  or  paid  for. 

(3)  No  expenditure  shall  be  charged  to  property  accounts-  except  it  be 
for  actual  interest  in  construction,  equipments,  or  other  property,  unless 
it  is  made  on  old  work  in  such  a  way  as  to  clearly  increase  the  value  of  the 
property  over  and  above  the  cost  of  renewing  the  original  structures,  etc. 
In  such  cases,  only  the  amount  of  increased  cost  shall  be  charged,  and  the 
amount  allowed  on  account  of  the  old  work  shall  be  stated. 

(4)  Mileage  of  passenger  and  freight  trains  shall  include  only  the  miles 
shown  to  be  run  by  distances  between  stations;  allowances  made  to  pas- 
senger or  freight  trains  for  switching,  and  all  mileage  of  switch  engines, 
computed  on  a  basis  of  eight  miles  per  hour  for  the  time  of  actual  service, 
shall  be  stated  separately. 

(5)  Season  ticket  passengers  shall  be  computed  on  the  basis  of  twelve 
(12)  passengers  per  week  for  the  time  of  each  ticket. 

(6)  Local  traffic  shall  include  all  passengers  carried  on  local  tickets  and 
all  freight  carried  at  local  tariff  or  special  local  rates. 

All  other  traffic  shall  be  considered  through.  These  rules  to  be  subject 
to  such  changes  thereof  as  has  heretofore  been  or  shall  hereafter  be  made 
by  the  public  service  commissioners  under  the  authority  conferred  on  them 
by  section  8282. 

1932  Code,  §  8214;  Civ.  C.  '22,  §  4778;  Civ.  C.  '12,  §  3113;  Civ.  C.  '02,  §  2039;  G.  S. 
1438,  1439;  R.  S.  1608;  1935  (39)  25. 

See  §  8292-20  for  rule  promulgated  under  §§  8292-20.  8245.  8246  and  8269. 

§  8270.  May  extend  lines  and  branches — limit  right  of  way. — It  shall  be 
lawful  for  any  railroad  or  railway  corporation  chartered  by  this  State, 
and  it  shall  be  taken  as  the  exercise  of  powers  conferred  by  its  charter,  to 
continue  or  extend  the  main  track  or  line  of  such  railroad,  or  any  extension 
thereof,  or  to  build  or  extend  branch  roads  from  such  main  track  or  line 
to  any  point  or  points  in  the  vicinity  thereof,  whenever  it  may  be  deemed 
advisable  by  such  corporation  so  to  do;  but  such  extension  or  branch  shall 
not  exceed  five  miles  in  length.    For  the  purpose  of  acquiring  a  right  of 
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way  for  any  such  extension  or  branch  track,  such  railroad  or  railway  cor- 
poration shall  have  and  be  entitled  to  all  the  rights  and  privileges  and  be 
subject  tq_  all  the  restrictions  contained  in  this  chapter  in  reference  to  the 
manner  of  acquiring  the  right  of  way. 

1932  Code,  §  8215;  Civ.  C.  '22,  §  4779;  Civ.  C.  '12,  §  3114;  Civ.  C.  '02,  §  2040;  G.  S. 
1561a;  R.  S.  1609;  1885  (18)  168. 

Applied    in    Ex    parte    Hampton,    etc.,      Lbr.  Co.,  45  S.  C.  122,  S.  E.  804. 

§  8271.  Railroads  may  reconstruct  and  relocate  lines — make  other  changes 
in  tracks,  etc. — Any  railroad  company  owning  or  operating,  or  which  may 
hereafter  own  or  operate,  a  railroad,  or  any  part  thereof,  in  the  State  of 
South  Carolina,  under  authority  of  the  laws  of  this  State  is  hereby  author- 
ized and  empowered  to  reconstruct  its  lines,  tracks  or  any  part  of  them,  to 
relocate  or  straighten  any  line  or  lines  or  portion  of  a  line  or  lines,  to  build 
embankments  for  the  purpose  of  avoiding  trestles,  bridges  or  other  open- 
ings upon  which  such  railroad  may  be  constructed,  to  change  the  grade  of  a 
track  or  tracks,  and  to  widen  cuts  or  embankments  when  necessary  for 
proper  construction  or  maintenance;  to  build  such  additional  main  line  or 
lines,  track  or  tracks,  turnouts,  switches,  spur  tracks,  sidetracks,  depots, 
depot  facilities,  yards,  terminal  facilities,  water  facilities,  storage  facilities 
and  other  such  additional  tracks,  buildings,  facilities,  ways  and  appliances 
as  may  be  necessary  for  the  proper  accommodation  of  the  public  business 
of  such  railroad  company,  to  build  cut-off  lines,  branch  lines  and  other 
lines  for  the  purpose  of  the  better  and  more  expeditious  handling  of  the 
public  business. 

1932  Code,  §  8216;  Civ.  C.  '22,  §  4780;  1915  (29)  539. 

§  8272.  May  acquire  real  estate. — For  the  purposes  mentioned  in  the  fore- 
going section,  authority  and  power  are  hereby  granted  to  such  railroad 
company  to  acquire  by  purchase  or  gift  and  to  hold  such  real  estate  as  may 
be  necessary,  and  power  and  authority  are  also  granted  such  railroad 
company  to  acquire  such  real  estate  as  may  be  necessary  for  the  purposes 
mentioned  in  the  foregoing  section,  if  the  same  cannot  be  acquired  by  pur- 
chase or  gift,  by  condemnation  in  the  manner  provided  in  sections  8437  to 
8450. 

1932  Code,  §  8217;  Civ.  C.  '22,  §  4781;  1915  (29)  539. 

§  8273.     Powers  additional. — The  powers  and  authority  conferred  by  this 
article  are  in  addition  to  the  powers  and  authority  which  such  railroad 
company  may  have  by  virtue  of  its  charter  or  by  virtue  of  the  general 
laws  of  this  State  as  they  now  exist. 
1932  Code,  §  8218;  Civ.  C.  '22,  §  4782;  1915  (29)  539. 

§  8274.     Railroads  not  to  remove  from  towns  of  more  than  five  hundred. — 

In  the  exercise  of  the  powers  and  rights  conferred  in  this  article  no  railroad 
shall  remove  its  line  of  railway  from  any  incorporated  town  of  more  than 
500  inhabitants  through  which  it  now  runs. 
1932  Code,  §  8219;  Civ.  C.  '22,  §  4783;  1915  (29)  539;  1916  (29)  824. 

§  8275.  Liability  to  landowners  for  damages  for  obstruction  of  water- 
courses.— Railroad  corporations  shall  be  liable  to  landowners  for  all  dam- 
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ages  resulting  from  the  wrongful  obstruction  of  watercourses  by  such  cor- 
porations, and  it  shall  not  be  necessary  to  allege  and  prove  that  such  dam- 
ages resulted  from  the  negligent  construction  of  the  road  or  other  works  of 
such  corporations,  but  any  person  who  is  damaged  shall  be  entitled  to  re- 
cover as  in  actions  against  individuals  upon  showing  the  wrongful  ob- 
struction of  such  watercourses. 

1932  Code,  §  8220;  Civ.  C.  '22,  §  4784;  Civ.  C.  '12,  §  3115;  Civ.  C.  '02,  §  2041;  1897 
(22)  489. 

Liability   for   acts  prior   to   passage   of  v.  City  Council,  52  S.  C.  396,  404,  29  S. 

section. — Railroad  corporation   obtaining  E.  851,  86  Am.  St.  Rep.  513,  59  L.  R.  A. 

right  of  way  prior  to  passage  of  this  Act  902,    Ann.    Cas.    13A,    1072,    14   A.    L.    R. 

is  not  liable  to  landowner  for  flooding  1100;  Privett  v.  Wilmington,  etc.,  R.  Co., 

water  unless  negligence   in  construction  54  S.  C.  98,  32  S.  E.  75,  L.  R.  A.  1918E, 

be  shown.  Lampley  v.  Atlantic,  etc.,  R.  264;  De  Laney  v.  Georgia,  etc.,  Ry.  Co., 

Co.,  71  S.  C.  156,  158,  50  S.  E.  773.  58   S.   C.    357,   36   S.    E.   699,   79   Am.    St. 

The  lessee  of  grantee  of  the  creator  of  Rep.  843,  86  Am.   St.  Rep.  511,  59  L.  R. 

an  obstruction  of  a  water  course,  consti-  A.   859,    12   L.   R.   A.    (N.    S.)    572,   27   L. 

tuting  a  nuisance  was,  prior  to  the  pass-  R.   A.    (N.   S.)    165.   L.   R.   A.    1918E,   264, 

age  of  this  Act,  liable  in  damages  where  14    A.    L.    R.    1100;    Sutton    v.    Catawba 

he   either   increased   the   obstruction,    or  Power  Co.,   76   S.   C.   320,   56   S.   E.    966; 

continued  it,  after  notice  and  demand  for  Lawton  v.  Seaboard,  etc.,  Ry.,  75  S.  C.  82, 

removal.  Elliott  v.  Rhett,  5  Rich.  405,  40  55  S.  E.   128,  20  L.  R.  A.   (N.  S.)  889,  L. 

Am.  Dec.  467,  57  Am.  Dec.  750,   63  Am.  R.   A.    1918E,   264,   Ann.   Cas.    12D,    1233; 

Dec.  520,  72  Am.  Dec.  402,  78  Am.  Dec.  etc.,  R.  Co.,  71  S.  C.  156,  158,  50  S.  E.  773; 

120,   100  Am.  Dec.   117,   34  Am.   St.   Rep.  Touchberry  v.  Northwestern  R.  Co.,  83  S. 

708,    136   Am.   St.   Rep.   681,   21   L.   R.   A.  C.  315,  65  S.  E.  341,  343;  Shores  v.  South- 

607,  50  L.  R.  A.  838,  6  L.  R.  A.   (N.   S.)  em  Ry.  Co.,  72  S.  C.  244,  51  S.  E.  699,  L. 

411,  8  L.  R.  A.   (N.  S.)  344,  26  L.  R.  A.  R.   A.    1918E.   264,   Ann.   Cas.    12D,    1233; 

(N.   S.)   319,   362,    1   A.   L.   R.   885,    14   A.  Jones  v.  Seaboard,  etc.,  R.  Co.,  67  S.  C. 

L.    R.    1100;    Hammond    v.    Port    Royal,  181,   202,   45   S.   E.    188,   L.   R.   A.    1915A, 

etc.,  Ry.  Co.,  16  S.  C.  567,  574,  L.  R.  A.  1054,   15  A.  L.  R.   1178. 

1918E,  264;  Leitzsey  v.  Columbia  Water  Applied  in  Lampley  v.  Atlantic,  etc.,  R. 

Power  Co.,   47    S.   C.   464,   25   S.   E.    744,  Co.,  63  S.  C.  462,  41  S.  E.  517,  59  L.  R. 

86  Am.  St.  Rep.  511,  513,  34  L.  R.  A.  215,  A.  878,  12  L.  R.  A.  (N.  S.)  268. 
61  L.  R.  A.  858,  14  A.  L.  R.  1100;  Townes 


ARTICLE  2 

Incorporation  and  Operation  by  Purchaser  of  Railroad 

8276.  Incorporation   on   purchase.  8281  and  8282.  Bonds  and  mortgages. 

8277    thru   8279.  Time   within   which  to     8283.  Sinking  fund. 

commence  operations.  8284.  Provisions       applicable       notwith- 

8280.  Powers  of  new  corporation.  standing  charter. 

§  8276.  Incorporation  on  purchase — certificate — capital  stock. — In  case  of 
of  the  sale  of  any  railroad  situated,  heretofore  or  hereafter,  wholly  or  part- 
ly within  this  State,  by  virtue  of  any  mortgage  or  deed  in  trust,  whether 
under  foreclosure  or  other  judicial  proceeding,  or  pursuant  to  any  power 
contained  in  such  mortgage  or  deed  of  trust,  the  purchaser  or  purchasers 
thereof,  or  his  or  their  survivor  or  survivors,  representatives  or  assigns, 
may,  together  with  their  associates  (if  any),  form  a  corporation  for  the  pur- 
pose of  owning,  possessing,  maintaining,  and  operating  such  railroad,  or 
such  portion  thereof  as  may  be  situated  within  this  State,  by  filing  in  the 
office  of  the  secretary  of  state  of  this  State  a  certificate  specifying  the  name 
and  style  of  such  corporation,  the  number  of  directors  of  the  same,  the 
names  of  its  directors,  and  the  period  of  their  services,  not  exceeding  one 
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year,  the  amount  of  the  capital  stock  of  such  corporation,  and  the  number 
of  shares  into  which  it  is  to  be  divided;  and  the  persons  signing  such  certif- 
icate, and  their  successors,  may  be  a  body  corporate  and  politic,  by  the 
name  specified  in  such  certificate,  with  power  to  sue  and  be  sued,  contract 
and  be  contracted  with,  and  to  own,  possess,  maintain,  and  operate  the  rail- 
road referred  to  in  such  certificate,  and  to  transact  all  business  connected 
with  the  same;  and  a  copy  of  such  certificate,  attested  by  the  secretary  of 
state  or  his  deputy,  shall,  in  all  courts  and  places,  be  evidence  of  the  due 
organization  and  existence  of  such  corporation  and  of  the  matters  specified 
in  such  certificate:  provided,  that  nothing  herein  contained  shall  be  con- 
strued to  authorize  in  any  manner  the  purchase  or  lease  of  such  railroad  by 
any  railroad  corporation  or  steamship  company,  chartered  either  by  this 
or  by  any  other  State,  except  as  hereinafter  provided:  and  provided,  further, 
that  the  capital  stock,  to  be  named  in  the  certificate  aforesaid,  shall  in 
no  case  be  greater  than  the  amount  of  the  capital  stock  specified  in  the 
original  charter  of  the  railroad  so  sold,  and  any  amendment  or  amend- 
ments thereto. 

Nothing  herein  contained,  however,  shall  be  construed  to  prevent  an  in- 
crease of  capital  stock  to  such  additional  amount  as  may  be  needed  to  con- 
vert any  bonds  or  other  indebtedness  of  the  original  corporation  into  stock, 
and  the  corporation  so  formed  may  divide  its  capital  stock  into  common 
and  preferred  stock  upon  such  terms  and  with  such  conditions  as  may  be 
prescribed. 

1932  Code,  §  8221;  Civ.  C.  '22,  §  4785;  Civ.  C.  '12,  §  3116;  Civ.  C.  '02,  §  2042;  G.  S. 
1420;  R.  S.  1610;  1882  (27)  793;  1889  (20)  377. 

See  generally,  Charlotte,  etc.,  R.  Co.  v.  v.  Howell,  79  S.  C.  281,  285,  60  S.  E.  677, 
Gibbes,  24  S.  C.  60,  70;  Southern  Ry.  Co.      131  Am.  St.  Rep.  312. 

§  8277.  Owners  of  abandoned  railroad  to  commence  operation  within  six- 
ty days. — Any  person,  company  or  corporation  who  now  owns  any  line  of 
railroad  in  this  State,  and  who  have  not  organized  and  are  not  now  operat- 
in  said  railroad,  shall,  within  sixty  days  from  the  passage  of  this  section, 
reorganize  the  same  as  provided  for  in  section  8276;  and  any  person,  com- 
pany or  corporation  now  running  or  hereafter  acquiring  any  railroad  with- 
in this  State  by  purchase  or  otherwise  shall  organize  and  put  into  operation 
said  road  within  sixty  (60)  days  from  the  purchase  or  acquisition  thereof. 

1932  Code,  §  8222;  Civ.  C.  '22,  §  4786;  Civ.  C.  '12,  §  3117;  Civ.  C.  '02,  §  2043;  1897 
(22)  533. 

Applied  in  Central  Bank,   etc.,  Co.  v.      Greenville,  etc.,  R.  Co.,  248  F.  350. 

§  8278.  Penalty  for  failure  to  reorganize. — Should  such  person,  corpora- 
tion or  company  mentioned  in  section  8277  fail  to  reorganize  said  company 
as  provided  for  in  section  8277,  within  the  time  therein  limited,  then  said 
person,  corporation  or  company  shall  pay  a  penalty  of  fifty  dollars  per  day 
for  each  and  every  day  they  shall  fail  to  operate  said  railroad;  this  penalty 
to  be  collected  by  the  public  service  commission  of  this  State;  provided, 
however,  that  the  penalty  herein  provided  shall  not  attach  where  reason- 
able cause  for  failure  to  operate  can  be  shown;  and  said  person,  company  or 
corporation  shall,  in  addition  to  the  penalty  above  provided,  also  forfeit 
all  of  its  franchises,  powers  and  privileges. 
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1932  Code,  §  8223;  Civ.  C.  '22,  §  4787;  Civ.  C.  '12,  §  3118;  Civ.  C.  '02,  §  2044;  1897 
(22)  533;  1935  (39)  25. 

Purchasers  of  railroad  who   have   for-  cept  at  a  loss.  State  v.  Jack,  145  F,  281, 

feited  their  xranchise  will  not  be  required  283,   affirming  Jack  v.   Williams,    113   F. 

to  restore  rails  to  roadbed,  repair  trestles,  823. 

etc.,  of  railroad  that  has  been  dismantled  See  generally.  Jack  v.  Williams,  106  F. 

under  order  of  court  after  it  was  demon-  259,  261. 
strated  that  it  could  not  be  operated  ex- 

§  8279.     Roads— §   8277   applicable.— The  provisions   of  section  8277   shall 
only  apply  to  the  main  lines  and  regular  branches  of  any  railroad  within 
this  State,  and  shall  not  apply  to  any  sidetracks  or  spur  tracks  constructed 
for  special  or  temporary  purpose  or  occasional  use. 
1932  Code,  §  8224;  Civ.  C.  '22,  §  4788;  Civ.  C.  '12,  §  3119;  Civ.  C.  '02,  §  2045. 

§  8280.  Powers,  rights,  etc.,  of  new  corporation. — Such  corporation  shall 
possess  all  the  powers,  rights,  immunities,  privileges  and  franchises  in  re- 
spect to  such  railroad,  or  the  part  thereof  included  in  such  certificate,  and 
in  respect  to  the  real  and  personal  property  appertaining  to  the  same, 
which  were  possessed  or  enjoyed  by  the  corporation  which  owned  or  held 
such  railroad  previous  to  such  sale,  under  or  by  virtue  of  its  charter  and 
any  amendments  thereto,  and  of  other  laws  of  this  State,  or  the  laws  of  any 
other  State,  in  which  any  part  of  such  railroad  may  have  been  situated,  not 
inconsistent  with  the  laws  of  this  State. 

1932  Code,  §  8225;  Civ.  C.  '22,  §  4789;  Civ.  C.  '12,  §  3120;  Civ.  C.  '02,  §  2046;  G.  S. 
1421;  R.  S.  1611;   1882  (28)  793. 

See   generally,    Charlotte,    etc.,    Co.   v.      Howell,  79  S.  C.  281,  285,  60  S.  E.  677, 
Gibbes,  24  S.  C.  60;  Southern  Ry.  Co.  v.      131  Am.  St.  Rep.  312. 

§  8281.  May  issue  bonds — rate  of  interest — mortgage  of  railroad  proper- 
ty.— Such  corporation  shall  have  power  to  make  and  issue  bonds  bearing 
such  rate  of  interest,  not  exceeding  seven  per  cent,  per  annum,  payable  at 
such  times  and  places  and  in  such  amount  or  amounts  as  it  may  deem  ex- 
pedient, and  to  sell  and  dispose  of  such  bonds  at  such  prices  and  in  such 
manner  as  it  may  deem  proper,  and  to  secure  the  payment  of  such  bonds  by 
its  mortgage  or  deeds  of  trust  of  its  railroad  or  any  part  thereof,  and  its 
real  and  personal  property  and  franchises.  And  all  of  the  property  and 
franchises  of  such  corporation  embraced  or  intended  to  be  embodied  in  any 
such  mortgage  or  deed  of  trust,  whether  then  held  or  hereafter  acquired, 
shall  be  subject  to  the  lien  and  operation  of  such  mortgage  or  deed  of  trust, 
and  in  case  of  sale  under  the  same,  shall  pass  to  and  become  vested  in  the 
purchaser  or  purchasers  thereof,  so  as  to  enable  him  or  them  to  form  a  new 
corporation  in  the  manner  herein  before  prescribed,  and  to  vest  in  such  new 
corporation  all  the  faculties,  rights,  immunities,  privileges  and  franchises 
possessed  by  its  predecessor  or  conferred  by  this  chapter. 

1932  Code,  §  8226;  Civ.  C.  '22,  §  4790;  Civ.  C.  '12,  §  3121;  Civ.  C.  '02,  §  2047;  G.  S. 
1422:  R.  S.  1612;  1882  (18)  793. 

§  8282.  Provisions  as  to  filing  and  recording  railroad  mortgages  and  deeds 
of  trust. — Mortgages  or  deeds  of  trust  covering  the  whole  or  any  part  of  the 
real  or  personal  property  of  a  railroad  company  and  the  appurtenant  fran- 
chises shall  be  valid  so  as  to  affect  from  the  time  of  their  execution  and 
delivery  the  rights  of  all  subsequent  creditors  and  purchasers,  when  filed 
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within  forty  days  from  the  execution  and  delivery  thereof  in  the  office  of 
the  secretary  of  state:  provided,  that  within  six  months  thereafter  such 
mortgages  or  deeds  of  trust  shall  be  recorded  also  in  the  books  provided 
for  the  recording  of  mortgages  on  real  estate  in  the  office  of  clerk  of  court 
or  register  of  mesne  conveyances  of  each  county  in  which  any  part  of  the 
real  property  affected  thereby  is  situated:  and  provided,  further,  that  such 
mortgages  or  deeds  of  trust,  if  so  filed  in  the  office  of  the  secretary  of  state, 
and  also  recorded  in  the  books  provided  for  the  recording  of  mortgages  on 
real  estate  in  the  office  of  the  clerk  of  court  or  register  of  mesne  convey- 
ances subsequent  to  the  expiration  of  said  period  of  forty  days,  shall  be 
valid  to  affect  the  rights  of  all  subsequent  creditors  and  purchasers  from 
the  date  of  such  record;  provided,  that  nothing  herein  contained  shall  be 
construed  to  affect  the  provisions  of  section  8376,  provided,  before  such 
mortgages  or  deeds  of  trust  covering  property  of  a  railroad  company  and 
the  appurtenant  franchises  can  be  filed  by  the  secretary  of  state,  copies 
thereof  shall  be  furnished  in  duplicate,  one  of  which  shall  be  given  its 
proper  file  number,  indexed  and  retained  in  his  office,  and  the  other  shall 
be  properly  indorsed,  giving  the  file  number  under  which  it  is  to  be  found 
and  returned. 

The  provisions  of  this  act  (108  of  1937)  shall  in  no  way  affect  such  mort- 
gages or  deeds  of  trust  covering  property  of  a  railroad  company  and  the 
appurtenant  franchises  executed  and  filed  or  recorded  prior  to  March  22, 
1937. 

1932  Code,  §  8227;  Civ.  C.  '22,  §  4791;  Civ.  C.  '12,  §  3122;  1903  (24)  80;  1937  (40)  140. 

§  8283.  May  establish  sinking  fund — limitation. — Such  corporation  shall 
so  have  power  to  establish  sinking  funds  for  the  payment  of  its  liabilities, 
and  to  issue  capital  stock,  to  such  an  aggregate  amount  as  may  be  deemed 
necessary,  not  exceeding  the  amount  named  in  its  certificate  of  organiza- 
tion. And  any  such  corporation  shall  also  have  power  to  make  by-laws, 
rules  and  regulations  in  relation  to  its  business  and  the  number  of  its  direc- 
tors, and  the  times  and  places  of  holding  meetings  of  the  stockholders  and 
directors,  and  the  same  to  alter  and  change  as  may  be  deemed  expedient: 
provided,  that  such  by-laws,  rules  and  regulations  shall  conform  to  the  laws 
of  this  State. 

1932  Code,  §  8228;  Civ.  C.  '22,  §  4792;  Civ.  C.  '12,  §  3123;  Civ.  C.  '02,  §  2048;  G.  S. 
1423;  R.  S.  1612;  1882  (17)  794. 

§  8284.  Subject  to  provisions  notwithstanding  original  charter. — Any  rail- 
road corporation  formed  under  the  provisions  of  this  article  shall  be  subject, 
as  to  the  charter  of  such  corporation,  to  the  provisions  of  section  7676,  any 
provision  in  the  original  charter  of  the  company  which  owned  or  held  such 
railroad  previous  to  such  sale,  and  any  amendments  thereto,  to  the  contrary 
notwithstanding. 

1932  Code,  §  8229;  Civ.  C.  '22,  §  4793;  Civ.  C.  '12,  §  3124;  Civ.  C.  '02,  §  2049;  1882  (17) 
795. 


Page  761  Consolidation  and  Aiding  of  Other  Companies  §  8286 

ARTICLE  3 
Consolidation  and  Aiding  of  Other  Companies 

8285.  Merger  and  consolidation.  8292.  Rights     of    stockholders     opposing 

8286.  Conditions  for  consolidation.  consolidation. 

8287.  8288.  Rights     and    duties     of  new      8292-1,  8292-2.  Purchase     of     connecting 
company.  roads. 

8289.  Establishment    of  offices    by    new      8292-3,     8292-4.  Purchase    of    stock    and 
company.  bonds  of  other  companies. 

8290.  Liability  to  suits.  8292-5.  Aiding   in   construction   of  other 

8291.  Taxation.  lines. 

§  8285.  Companies  may  merge  and  consolidate. — It  shall  be  lawful  for  any 
railroad  company  organized  under  the  laws  of  this  State,  and  operating  a 
railroad,  whether  wholly  within  or  partly  within  and  partly  without  this 
State,  under  authority  of  this  and  any  adjoining  State,  to  merge  and  con- 
solidate its  capital  stock,  franchises  and  property  with  those  of  any  other 
railroad  company  or  companies  organized  and  operated  under  the  laws  of 
this  or  any  other  State,  whenever  two  or  more  railroads  of  the  companies 
proposed  to  be  consolidated  are  continuous  or  are  connected  with  each 
other  or  by  means  of  any  intervening  railroad.  Railroads  terminating  on 
the  banks  of  any  river  which  are  or  may  be  connected  by  ferry  or  otherwise 
shall  be  deemed  continuous  under  this  article.  Nothing  in  this  article  con- 
tained shall  be  taken  to  authorize  the  consolidation  of  any  company  of 
this  State  with  that  of  any  other  State  whose  laws  shall  not  also  authorize 
the  like  consolidation:  provided,  that  nothing  contained  in  this  section  shall 
authorize  any  merger  or  consolidation  inconsistent  with  the  Constitution 
and  laws  of  this  State,  with  regard  to  parallel  or  competing  railroad  lines, 
but  such  merger  and  consolidation  shall  be  subject  to  the  limitations  men- 
tioned and  specified  therein:  provided,  further,  that  when  railroad  com- 
panies are  consolidated  under  the  provisions  of  this  article  a  charter  of  in- 
corporation for  the  new  company  so  formed  by  such  consolidation  shall  be 
issued  to  the  owners  and  stockholders  of  the  company  so  consolidating  or 
to  such  of  them  as  the  stockholders  of  each  of  said  companies  shall  desig- 
nate: and  provided,  further,  that  only  the  fees  now  provided  by  law  for 
consolidation  be  charged,  and  no  additional  fee  be  charged  for  such  charter. 
1932  Code,  §  8230;  Civ.  C.  '22,  §  4794;  Civ.  C.  '12,  §  3125;  Civ.  C.  '02,  §  2050;  G.  S. 
1425;  R.  S.  1615;  1901  (23). 

Agreement  for  merger. — As  to  agree-  does  not  change  the  citizenship  of  the 
ment  held  to  be  merger  and  not  a  con-  consolidating  company  for  purpose  of 
solidation,  see  Lee  v.  Atlantic,  etc.,  R.  Co.,  Federal  jurisdiction  although  for  other 
150  F.  775.  purposes  it  becomes  domestic  corpora- 
Charter  issued  but  not  recorded. —  tion.  Lee  v.  Atlantic,  etc.,  R.  Co.,  150  F. 
While  a  charter  is  required  to  be  issued,  775,  784. 

there  is  no  requirement  that  such  charter  Liability  for  torts  previously  corn- 
shall  be  recorded,  although  doubtless  as  mitted. — Where  two  railroad  companies 
a  matter  of  fact  they  are  customarily  re-  consolidate,  a  corporation  so  consolidated 
corded.  Montgomery  v.  Seaboard,  etc.,  is  not  relieved  of  its  liability  for  a  tort 
Ry.,  73  S.  C.  503,  53  S.  E.  987,  988,  Ann.  previously  committed.  Stewart  v.  Walter- 
Cas.  13C,  335.  boro,   etc.,  R.   Co.,   64  S.   C.   92,   41   S.   E. 

Citizenship     of    consolidating     foreign  827,   15  A.  L.   R.   1178. 

corporation. — Where    the    company    into  As  to  duties  and  liabilities  of  the  new 

which   was   merged   the   other   company  company,  see  Joseph  v.  Southern  Ry.  Co., 

was  a  foreign  corporation,   such  merger  127  F.  606. 

§  8286.     Provisions  governing  consolidations. — Said  consolidation  shall  be 
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made  under  the  conditions,  provisions,  restrictions,  and  with  the  powers 
hereafter  in  this  chapter  mentioned  and  contained;  that  is  to  say:  (1)  the  di- 
rectors of  the  several  corporations  proposing  to  consolidate  may  enter  into 
a  joint  agreement,  under  the  corporate  seal  of  each  company,  for  the  con- 
solidation of  said  companies  and  railroads,  and  prescribing  the  terms  and 
conditions  thereof,  the  mode  of  carrying  the  same  into  effect,  the  name  of 
the  new  corporation,  the  number  and  names  of  the  directors  and  other  of- 
ficers thereof,  and  who  shall  be  the  first  directors  and  officers,  and  their 
places  of  residence,  the  number  of  shares  of  the  capital  stock,  the  amount  of 
par  value  of  each  share,  and  the  manner  of  converting  the  capital  stock  of 
each  of  the  said  companies  into  that  of  the  new  corporation,  and  how  and 
when  directors  and  officers  shall  be  chosen,  with  such  other  details  as  they 
shall  deem  necessary  to  perfect  such  new  organization  and  the  consolida- 
tion of  said  companies  or  railroads. 

(2)  Said  agreement  shall  be  submitted  to  the  stockholders  of  each  of 
the  said  companies  or  corporations  at  a  meeting  thereof,  called  separately, 
for  the  purpose  of  taking  the  same  into  consideration;  due  notice  of  the 
time  and  place  of  holding  such  meeting,  and  the  object  thereof,  shall  be 
given  by  a  general  notice,  published  in  some  newspaper  in  the  city,  town  or 
county  where  such  company  has  its  principal  office  or  place  of  business; 
and  at  the  said  meeting  of  stockholders  the  agreement  of  the  said  directors 
shall  be  considered,  and  a  vote,  by  ballot  taken  for  the  adoption  or  rejection 
of  the  same,  each  share  entitling  the  holder  thereof  to  one  vote;  and  said 
ballots  shall  be  cast  in  person  or  by  proxy;  and  if  a  majority  of  all  the 
votes  of  all  the  stockholders  shall  be  for  the  adoption  of  said  agreement, 
then  that  fact  shall  be  certified  thereon  by  the  secretary  of  the  respective 
companies,  under  the  seal  thereof;  and  the  agreement  so  adopted,  or  a  certi- 
fied copy  thereof,  shall  be  filed  in  the  office  of  the  secretary  of  state,  and 
shall  from  .thence  be  deemed  and  taken  to  be  the  agreement  and  the  act 
of  consolidation,  of  the  said  companies,  and  a  copy  of  said  agreement  and 
act  of  consolidation  duly  certified  by  the  secretary  of  state,  under  the  seal 
thereof,  shall  be  evidence  of  the  existence  of  said  new  corporation. 

1932  Code,  §  8231;  Civ.  C.  '22,  §  4795;  Civ.  C.  '12,  §  3126;  Civ.  C.  '02,  §  2051;  G.  S. 
1426;  R.  S.  1616;  1882  (17)  795. 

As  to  proof  of  charter  and  consolidation  Applied  in  Picket  v.  Southern  Ry.,  69 

agreement,  see  Montgomery  v.  Seaboard,  S.  C.  445.  448,  48  S.  E.  466;  31  L.  R.  A. 

etc.,  Ry.,  73  S.  C.  503,  506,  53  S.  E.  987,  (N.  S.)  443,  15  A.  L.  R.  1178;  Phinizy  v. 

Ann.  Cas.  13C,  335.  Augusta,  etc.,  R.  Co.,  56  F.  273;  62  Fed. 

See  generally.  Lee  v.  Atlantic,  etc.,  R.  678. 
Co.,   150  F.  775,  784. 

§  8287.  Rights,  etc.,  of  new  corporation. — Upon  the  making  and  perfecting 
the  agreement  and  act  of  consolidation,  as  provided  in  the  preceding  sec- 
tion, and  filing  the  same,  or  a  copy,  with  the  secretary  of  state,  as  aforesaid, 
the  several  corporations  parties  thereto  shall  be  deemed  and  taken  to  be 
one  corporation  by  the  name  provided  in  said  agreement  and  act,  possess- 
ing within  this  State  all  the  rights,  privileges  and  franchises,  and  subject  to 
all  the  restrictions,  disabilities  and  duties  of  each  of  such  corporations  so 
consolidated. 

1932  Code,  §  8232;  Civ.  C.  '22,  §  4796;  Civ.  C.  '12,  §  3127;  Civ.  C.  '02,  §  2052;  G.  S. 
1427;  R.  S.  1617;  1882  (17)  796. 
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Liability  for  tort  previously  commit- 
ted.— One  corporation  so  consolidated  is 
not  dissolved  so  as  to  relieve  it  of  its  li- 
ability for  a  tort  previously  committed. 
Stewart  v.  Walterboro,  etc.,  R.  Co.,  64  S. 
C.  92.  41  S.  E.  827,  15  A.  L.  R.  1178. 

Substituting  bonds  of  new  corporation 
for  those  of  old  ones. — Under  this  sec- 
tion and  the  section  following,  the  direc- 
tors of  a  new  corporation  may,  without 


the  vote  of  the  stockholders,  issue  a  mort- 
gage on  the  property  of  the  new  corpo- 
ration in  order  to  take  up  and  substitute 
bonds  of  the  new  corporation  for  the 
bonds  of  the  old  corporations.  Phinizy  v. 
Augusta,  etc.,  R.  Co..  62  F.  678. 

See  generally,  Lee  v.  Atlantic,  etc.,  R. 
Co..   150  F.  775,  778. 

Applied  in  Phinizy  v.  Augusta,  etc.,  R. 
Co..    56    F.    273. 


§  8288.  Transfer  of  rights,  etc.,  of  each  corporation — liabilities. — Upon  the 
consummation  of  said  act  of  consolidation,  as  aforesaid,  all  and  singular  the 
rights,  privileges  and  franchises  of  each  of  said  corporations,  parties  to  the 
same,  and  all  the  property,  real,  personal,  and  mixed,  and  all  debts  due  on 
whatever  account,  as  well  as  of  stocks,  subscriptions,  and  other  things  in 
action  belonging  to  each  of  such  corporations,  shall  be  taken  and  deemed 
to  be  transferred  to,  and  vested  in,  such  new  corporation,  without  further 
act  or  deed;  and  all  property,  rights  of  way,  and  all  and  every  other  inter- 
est shall  be  as  effectually  the  property  of  the  new  corporation  as  they  were 
of  the  former  corporation,  parties  by  said  agreement;  and  the  title  to  real 
estate,  either  by  deed  or  otherwise,  under  the  laws  of  this  State,  vested  in 
either  of  such  corporations,  shall  not  be  deemed  to  revert,  or  be  in  any  way 
impaired  by  reason  of  this  chapter:  provided,  that  all  rights  of  creditors, 
and  all  liens  upon  the  property  of  said  corporations  shall  be  preserved  un- 
impaired; and  the  respective  corporations  may  be  deemed  to  continue  in 
existence  to  preserve  the  same;  and  all  debts,  liabilities  and  duties  of  either 
of  said  companies  shall  thenceforth  attach  to  said  new  corporation,  and  be 
enforced  against  it  to  the  same  extent  as  if  said  debts,  liabilities  and  duties 
had  been  incurred  or  contracted  by  it. 

1932  Code,  §  8233:  Civ.  C.  '22,  §  4797;  Civ.  C.  '12,  §  3128;  Civ.  C.  '02,  §  2053;  G.  S. 
1428;  R.  S.  1618;  1882  (17)  796. 

466,  31  L.  R.  A.  (N.  S.)  443,  15  A.  L.  R. 
1178,  distinguishing  Stewart  v.  Walter- 
boro, etc.,  R.  Co.,  64  S.  C.  92,  41  S.  E. 
827,  15  A.  L.  R.  1178. 

Substituting  bonds  of  new  corporation 
for  those  of  constituents. — Where  con- 
stituent corporations  had  outstanding 
bonds,  secured  by  mortgages,  directors  of 
new  corporation  may,  without  vote  of 
stockholders,  issued  bonds  and  mortgage 
on  property  in  place  of  such  bonds  and 
mortgage  of  old  corporations.  Phinizy  v. 
Augusta,  etc.,  R.  Co.,  62  F.  678. 

See  generally,  Lee  v.  Atlantic,  etc.,  R. 
Co.,  150  F.  775:  Phinizy  v.  Augusta, 
etc.,  R.  Co..   62   F.   678,   775. 

Applied  in  Phinizy  v.  Augusta,  etc.  R. 
Co.,  56  F.  273;  Brown  v.  American  Ry. 
Exp.  Co.,  128  S.  C.  428,  123  S.  E.  97. 


Action  for  debt  or  tort  before  consoli- 
dation.— It  seems  that  action  for  debt  or 
tort  arising  before  consolidation  should 
be  brought  against  the  constituent  com- 
panies incurring  liability.  Joseph  v. 
Southern  Ry.  Co.,  127  F.  606,  607. 

The  term  creditor  includes  one  having 
a  claim  for  damages  against  a  consolidat- 
ing road  arising  out  of  tort.  Though  not 
reduced  to  judgment,  suit  may  be  brought 
against  the  original  corporation.  Stewart 
v.  Walterboro,  etc.,  R.  Co.,  64  S.  C.  92, 
41  S.  E.  827.  15  A.  L.  R.  1178. 

Liability  for  torts  committed  before 
consolidation. — Corporation  created  by 
consolidating  railroad  companies  in  this 
State,  under  Act  of  1902,  p.  1152,  is  liable 
for  tort  committed  by  constituent  com- 
pany before  consolidation.  Pickett  v. 
Southern  Ry..  69  S.  C.  445,  453,  48  S.  E. 


§  8289.  New  company  shall  establish  offices. — Such  new  company  shall,  as 
soon  as  convenient  after  such  consolidation,  establish  such  offices  as  may 
be  desirable,  one  of  which  shall  be  at  some  point  in  this  State,  on  the  line  of 
its  road,  and  may  change  the  same  at  pleasure,  giving  public  notice  thereof 
in  some  newspaper  published  on  the  line  of  said  road. 
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1932  Code,  §  8234;  Civ.  C.  '22,  §  4798;  Civ.  C.  '12,  §  3129;  Civ.  C.  '02,  §  2054;  G.  S. 
1429;  R.  S.  1619;  1882  (17)  796. 

See  generally,  Lee  v.  Atlantic,  etc.,  R.      Co.,  150  F.  775. 

§  8290.  Liability  to  suits. — Suits  may  be  brought  and  maintained  against 
such  new  company  in  any  of  the  courts  of  this  State,  for  all  causes  of  ac- 
tion, in  the  same  manner  as  against  other  railroad  companies  therein. 

1932  Code,  §  8235;  Civ.  C.  '22,  §  4799;  Civ.  C.  '12,  §  3130;  Civ.  C.  '02,  §  2055;  G.  S. 
1430;  R.  S.  1620;  1882  (17)  796. 

See  generally,  Lee  v.  Atlantic,  etc.,  R.      Co.,  150  F.  775,  785. 

§  8291.  Subject  to  taxation. — Portion  of  the  road  of  such  consolidated 
company  in  this  State,  and  all  its  real  estate  and  other  property  heretofore 
subject  to  taxation,  shall  be  subject  to  like  taxation,  and  assessed  in  the 
same  manner,  and  with  like  effect,  as  the  property  of  other  railroad  com- 
panies in  this  State. 

1932  Code,  §  8236;  Civ.  C.  '22,  §  4800;  Civ.  C.  '12,  §  3131;  Civ.  C.  '02,  §  2056;  G.  S. 
1431;  R.  S.  1621;  1882  (17)  796. 

§  8292.     Privileges  of  stockholders  opposing  consolidation — proceedings. — 

Any  stockholder  of  any  company  hereby  authorized  to  consolidate  with 
any  other,  who  shall  refuse  to  convert  his  stock  into  the  stock  of  the  con- 
solidated company,  may,  at  any  time  within  thirty  days  after  the  adoption 
of  the  said  agreement  of  consolidation  by  the  stockholders,  as  in  this  chap- 
ter provided,  apply,  by  petition,  to  the  court  of  common  pleas  of  the  county 
in  which  the  chief  office  of  said  company  may  be  kept,  or  to  a  judge  of  said 
court  in  vacation,  if  no  such  court  sits  within  said  period,  on  reasonable 
notice  to  said  company,  to  appoint  three  disinterested  persons  to  estimate 
the  damage,  if  any,  done  to  such  stockholder  by  said  proposed  consolida- 
tion, and  whose  award,  or  that  of  a  majority  of  them,  when  confirmed  by 
the  said  court,  shall  be  final  and  conclusive,  and  the  persons  so  appointed 
shall  also  appraise  said  stock  of  said  stockholder  at  the  full  market  value 
thereof,  without  regard  to  any  depreciation  or  appreciation  in  consequence 
of  the  said  consolidation;  and  the  said  company  may,  at  its  election,  either 
pay  to  the  said  stockholder,  the  amount  of  damages  so  found  and  awarded, 
if  any,  or  the  value  of  the  stock  so  ascertained  and  determined;  and  upon 
the  payment  of  the  value  of  the  stock,  as  aforesaid,  the  stockholder  shall 
transfer  the  stock  so  held  by  him  to  said  company,  and  to  be  disposed  of  by 
the  directors  of  said  company,  or  to  be  retained  for  the  benefit  of  the  re- 
maining stockholders;  and  in  case  the  value  of  said  stock,  as  aforesaid,  is 
not  paid  within  thirty  days  from  the  filing  of  said  award  and  confirmation 
by  said  court  and  notice  to  said  company,  the  damages,  so  found  and  con- 
firmed, shall  be  a  judgment  against  said  company,  and  collected  as  other 
judgments  in  said  court  are,  by  law,  recoverable. 

1932  Code,  §  8237;  Civ.  C.  '22,  §  4801;  Civ.  C.  '12,  §  3132;  Civ.  C.  '02,  §  2057;  G.  S. 
1432;  R.  S.  1622;  1882  (17)  796. 

See  generally,  Phinizy  v.  Augusta,  etc.      R.  Co.,  62  F.  678,  684. 

§  8292-1.  Purchase  of  connecting  roads,  rights,  etc.,  sold  under  mortgage 
or  process. — When  any  railroad  shall  be  sold  and  conveyed  by  virtue  of  any 
mortgage  or  deed  of  trust,  or  under  and  by  virtue  of  any  process  or  decree 
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of  any  court  of  this  State,  or  of  the  circuit  court  of  the  United  States,  it 
may  be  lawful  for  any  company,  of  which  the  railroad  connects  therewith, 
to  purchase  and  pay  for  the  same,  to  issue  their  own  stock  for  such  an 
amount  as  the  purchasers  may  deem  the  full  and  fair  value  thereof,  and  to 
hold  and  enjoy  the  railroad  so  purchased,  with  all  the  rights,  privileges  and 
franchises,  and  with  the  same  rights  to  charge  for  tolls,  transportation  and 
car  services,  and  subject  to  the  same  restrictions  as  were  held,  enjoyed  and 
limited  b3'  and  in  respect  to  the  company  of  which  the  road  may  be  so  sold: 
provided,  however,  that  no  corporation,  individual,  or  association  or  either 
or  both,  shall  purchase  or  lease  any  railroad  lying  in  whole  or  in  part  with- 
in this  State,  or  any  interest  therein,  or  shall  operate  the  same,  where  such 
purchaser  or  lessee  already  owns,  operates  or  is  interested  in  a  line  or  lines 
of  railroad  which,  either  alone  or  in  conjunction  with  other  connecting 
railroads  lying  within  or  without  this  State,  can  compete  between  any  two 
or  more  points  within  this  State,  and  any  such  purchase,  lease  or  acquisi- 
tion is  hereby  declared  to  be  null  and  void;  nor  shall  any  individual  or  in- 
dividuals owning  or  exercising  a  controlling  interest  in  any  such  competing 
company  or  companies  either  directly  or  indirectly,  purchase  or  lease,  in 
whole  or  in  part,  any  such  railroad;  and  the  corporators  or  individuals  so 
offending  by  making  such  acquisition  shall  also  forfeit  any  franchise  or  li- 
cense which  they  may  hold  from  this  State  to  operate  or  hold  the  competing 
road  which  they  own,  operate  or  are  interested  in,  and  the  company  own- 
ing the  railroad  so  to  be  controlled  shall  forfeit  its  charter,  franchise  or 
license  to  own  and  operate  the  same. 

1932  Code,  §  8238;  Civ.  C.  '22,  §  4802;  Civ.  C.  '12,  §  3133;  Civ.  C.  '02,  §  2058;  G.  S. 
1433;  R.  S.  1623;  1882  (17)  798;  1894  (21)  811. 

This  practically  works  a  consolidation     See  also,  Constitution  of  1895,  art.  9  §§ 
of  the  roads.  Southern  Ry.  Co.  v.  City      7  and  20. 
Council,  45  S.  C.  602,  23  S.  E.  952,  953. 

§  8292-2.  Amalgamation,  etc.,  or  railroads  restricted. — No  corporations 
owning  and  controlling  a  line  of  railroad  which  can  compete  as  above  set 
forth  shall  make  any  consolidation,  amalgamation  or  merger  of  stocks  or 
franchises  or  of  railroads  or  interests,  and  any  contract  or  agreement  for 
the  same  shall  be  null  and  void. 

1932  Code,  §  8239;  Civ.  C.  '22,  §  4803;  Civ.  C.  '12,  §  3134;  Civ.  C.  '02,  §  2059;  1894 
(21)  811. 

Act  of  1894,  21  Stat.  812,  is  not  incon-     of  1895.  Edwards  v.  Southern  Ry.,  66  S. 
sistent  with  or  repealed  by  Constitution     C.  277,  280,  44  S.  E.  748,  64  L.  R.  A.  734. 

§  8292-3.  May  purchase  bonds  and  stock  of  other  companies,  lease  other 
roads,  guarantee  bonds  or  stocks. — It  shall  and  may  be  lawful,  except  as 
prohibited  in  section  8292-5,  and  in  sections  7  and  20  of  article  IX  of  the 
Constitution  of  1895,  for  any  railroad  company  created  by  and  existing  un- 
der the  laws  of  this  State,  from  time  to  time,  to  purchase  and  hold  the 
stocks  and  bonds,  or  either,  of  any  other  railroad  company  or  companies 
chartered  by  or  of  which  the  road  or  roads  is  or  are  authorized  to  extend 
into  this  State;  and  it  shall  be  lawful,  except  as  prohibited  in  section  8292-5, 
and  in  sections  7  and  20  or  article  IX  of  the  Constitution  of  1895,  for  any 
railroad  companies  to  enter  into  contracts  for  the  purchase,  use  or  lease  of 
any  other  railroads,  upon  such  terms  as  may  be  agreed  upon  with  the  com- 
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pany  or  companies  owning  the  same,  and  to  run,  use  and  operate  such  road 
or  roads  in  accordance  with  such  contract  or  lease:  provided,  that  the  roads 
of  the  companies  so  contracting  or  leasing  shall  be  directly,  or  by  means  of 
intervening  railroads,  connected  with  each  other.  And  it  shall  and  may  be 
lawful  for  any  railroad  corporation  now  organized,  or  which  may  hereafter 
be  organized  under  the  laws  of  this  State,  to  guarantee  the  bonds  or  stocks 
or  dividends  of  any  other  railroad  corporation,  whenever  the  roads  of  such 
corporations  shall  connect  with  each  other,  or  shall  form  a  continuous  line 
of  railroad  directly,  or  by  means  of  any  connecting  railroad,  or  by  steam- 
boat or  steamship  line,  such  guaranty  to  be  upon  such  terms  and  conditions 
as  may  be  agreed  upon  by  the  stockholders  of  the  corporations  making  the 
same:  provided,  that  no  railroad  corporation  consolidating  as  hereinbefore 
provided  shall  thereby  acquire  any  extraordinary  rights,  privileges  and 
exemptions  not  enjoyed  by  each  of  the  companies  consolidating  under  their 
respective  charters:  and  provided,  further,  that  all  such  agreements,  and  all 
parts  of  them,  shall,  at  all  times,  be  subject  to  amendment,  alteration  or 
repeal  by  the  Legislature. 

1932  Code,  §  8240;  Civ.  C.  '22,  §  4804;  Civ.  C.  '12,  §  3135;  Civ.  C.  '02,  §  2060;  G.  S. 
1434;  R.  S.  1624;  1882  (17)  798. 

§  8292-4.  Ownership  of  stock  in  certain  cases  prohibited — duty  of  attorney 
general. — No  corporation,  individual  or  association  or  either  or  both,  own- 
ing or  operating  directly  or  indirectly  any  railroad  lying  in  whole  or  in 
part  within  this  State,  or  owning  or  controlling  at  the  time,  either  solely  or 
in  connection  with  others,  a  majority  of  the  stock  of  the  corporation  own- 
ing or  controlling,  by  stock,  ownership  or  otherwise,  any  such  railroad, 
shall  own  or  be  interested  in  the  stock  of  any  corporation  chartered  by  this 
State  which  owns  or  leases,  in  whole  or  in  part,  or  is  otherwise  interested 
in,  any  railroad  which  competes  in  the  manner  set  forth  in  section  8292-2 
with  the  railroad  or  railroads  so  owned  or  operated  by  the  parties  seeking 
to  acquire  or  become  interested  in  said  stock  of  said  corporation  last  men- 
tioned. A  purchase  or  acquisition  of  the  stock  of  a  company  controlling 
said  last  named  company  by  stock  ownership  is  likewise  prohibited.  In  the 
event  of  such  acquisition  of  such  stock,  or  an  interest  therein,  by  said  par- 
ties first  in  this  section  above  named,  the  charter  of  the  corporation  of  this 
State  last  mentioned  owning  such  railroad  shall  be  forfeited,  and  its  fran- 
chises are  ipso  facto  withdrawn,  and  all  railroad  charters  hereafter  accepted 
are  declared  to  be  granted  subject  to  this  condition.  And  the  attorney  gen- 
eral of  this  State  shall  proceed  at  once,  in  the  name  of  the  State,  to  have 
said  dissolution  decreed  by  a  court  of  competent  jurisdiction,  and  to  dis- 
pose of  the  property  of  said  corporation  and  distribute  its  assets  to  its  credit- 
ors and  stockholders  according  to  law. 

It  shall  be  the  duty  of  the  attorney  general  to  see  to  the  observance  of 
this  section,  and  to  proceed  by  action,  or  other  appropriate  proceedings, 
legal  or  equitable  to  inquire  into,  restrain  or  terminate  the  unlawful  exer- 
cise of  any  franchise  or  disobedience  to  the  terms  thereof. 

1932  Code,  §  8241;  Civ.  C.  '22,  §  4805;  Civ.  C.  '12,  §  3136;  Civ.  C.  '02,  §  2061;  1894 
(21)  811. 
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§  8292-5.     May  aid  in  construction  of  other  railroads  or  steamboat  lines. — 

A  railroad  corporation  may  aid  in  the  construction  of  any  branch  or  con- 
necting railroad  within  the  limits  of  this  State,  whether  connecting  by 
railroad  or  steamboat  lines,  by  subscribing  for  shares  of  stock  in  such  cor- 
poration, or  of  any  steamship  line  connecting  the  terminus  of  such  railroad 
company  with  any  port  of  the  United  States,  or  by  taking  its  notes  or 
bonds,  to  be  secured  by  mortgage  or  otherwise,  as  the  parties  may  agree, 
and  shall  be  entitled  to  vote  on  all  shares  of  stock  so  subscribed  for  and 
held. 

1932  Code,  §  8242;  Civ.  C.  '22,  §  4806;  Civ.  C.  '12,  §  3137;  Civ.  C.  '02,  §  2062;  G.  S. 
1435;  R.  S.  1625;  1882  (17)  799. 


ARTICLE  4 
Jurisdiction  of  The  Public  Service  Commission 

8292-11.  Basis     for     assessment    of     ex-  8292-19.  Report  to  Legislature  annually. 

penses  on  corporations.  8292-20.  Railroads  report  annually. 

8292-12.  Supervision.  8292-21.  Supervision  of  contracts. 

8292-13.  Violation— proceedings.  8292-22,  8292-23.  Subpoena— witness  fees 
8292-14.  Give  notice  of  repairs.  — penalty. 

8292-15.  Investigate  complaints.  8292-24.  Interrogatories. 

8292-16.  Investigate  causes  of  accidents.  8292-25  thru  8292-27.  Examining  of 
8292-17.  Require  information.  books  —  stockholders  —  powers  — 

8292-18.  Request     not    to    impair    legal  penalties. 

duties. 

§  8292-11.  Assessment  of  expenses  on  corporations — basis — when  payable 
— free  transportation — experts  and  agents. — The  expenses  of  the  public  ser- 
vice commissioners,  including  salaries,  and  the  salary  of  their  secretary  or 
clerk,  shall  be  borne  by  the  several  corporations  owning  or  operating  rail- 
roads, telegraph  and  express  companies  in  this  State,  according  to  their 
gross  income  proportioned  to  the  number  of  miles  in  this  State,  to  be  ap- 
portioned by  the  comptroller  general  of  the  State,  who,  on  or  before  the 
first  day  of  October  in  each  and  every  year,  shall  assess  upon  each  of  said 
corporations  its  just  proportion  of  such  expenses  in  proportion  to  its  gross 
income  of  the  current  year  ending  on  the  thirtieth  day  of  June  preceding 
that  on  which  the  assessment  is  made;  and  the  said  assessments  shall  be 
charged  up  against  the  said  corporations,  respectively,  under  the  order  and 
direction  of  the  comptroller  general,  and  shall  be  collected  by  the  several 
county  treasurers  in  the  manner  provided  by  law  for  the  collection  of  taxes 
from  such  corporation,  and  shall  be  paid  by  the  said  county  treasurers  as 
collected  into  the  treasury  of  the  State,  in  like  manner  as  other  taxes  col- 
lected by  them  for  the  State.  The  commissioners  and  their  secretary  shall 
be  transported  free  of  charge,  when  in  the  performance  of  the  duties  of 
their  office  concerning  railroads,  over  all  railroads  and  railroad  trains  in 
this  State,  and  they  may  take  with  them  experts  or  other  agents  whose  ser- 
vice they  may  deem  to  be  temporarily  of  importance,  and  they  shall  in 
like  manner  be  transported  free  of  charge. 

1932  Code,  §  8250;  Civ.  C.  '22,  §  4810;  Civ.  C.  '12,  §  3141;  Civ.  C.  '02,  §  2066;  G.  S. 
1453,  1454;  R.  S.  1626,  1628,  1629;  1882  (17)  817;  1892  (21)  10;  1898  (22)  780;  1935 
(39)  25. 

See  §§  8232  and  8543. 
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Constitutionality. — This  section  is  held  of  railroad  commission  expenses  is  with- 

to  be  constitutional  in  Charlotte,  etc.,  R.  in    the    statute    authorizing    such    suits 

Co.  v.  Gibbes,  24  S.  C.  60,  70,  27  S.  C.  against  the  county  treasurer.   Columbia 

385,  4  S.  E.  49,  89  Am.  St.  Rep.  614,  634,  Gaslight   Co.   v.    Mobley,    139   S.    C.    107, 

52  L.  R.  A.  372.  137   S.   E.   211. 

Action  to  recover  assessment  for  share 

§  8292-12.  Commissioners  have  general  supervision. — The  commissioners 
shall  have  the  general  supervision  of  all  railroads  and  railways,  express 
and  telegraph  lines  in  this  State  operated  by  steam,  and  shall  examine  the 
same  and  keep  themselves  informed  as  to  their  condition  and  the  manner 
in  which  they  are  operated,  with  reference  to  the  security  and  accommoda- 
tion of  the  public  and  the  compliance  of  the  several  corporations  with  the 
provisions  of  their  charters  and  the  laws  of  the  State;  and  to  enforce  the 
provisions  of  this  chapter;  and  the  provisions  of  this  chapter  shall  apply 
to  all  railroads  and  railways,  and  to  the  corporations,  trustees,  receivers,  or 
others  owning  or  operating  the  same. 

1932  Code,  §  8251;  Civ.  C.  '22,  §  4811;  Civ.  C.  '12,  §  3142;  Civ.  C.  '02,  §  2067;  G.  S. 
1455;  R.  S.  1630;  1882  (17)  817;  1898  (22)  780. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8292-12: 

(Filed  secretary  state's  office  June  30,  1937.) 

•Rule  No.  4.  Public  sessions,  when  held  The  regular  sessions  of  the  Commission 
for  the  hearing  of  contested  cases  will  be  held  at  its  office  in  Columbia,  S.  C,  Wed- 
nesday of  each  week  at  10  o'clock  a.  m.,  unless  otherwise  ordered  by  the  Commis- 
sion. When  special  sessions  are  held  at  other  places  such  regulations  as  may  be  nec- 
essary will  be  made  by  the  Commission. 

*  Not  applicable  to  proceedings  involving  common  carriers  by  rail.   See  Commission's  "Rules  of  Practice". 

Rule  No.  5.  Suspension  of  rules  The  Commission  reserves  the  right  to  suspend  or 
modify,  at  its  discretion,  the  enforcement  of  any  of  its  rules,  rates,  orders  or  other 
regulations,  where,  in  its  opinion,  the  conditions  are  such  in  any  particular  instance, 
that  a  strict  enforcement  of  such  rules  or  other  regulations  would  result  in  hardships 
or  injustice. 

Rule  No.  14.  Closing  or  discontinuing  depots,  stations  and  agencies  (a)  Each  and 
every  depot,  flag  stop,  station,  office  and  agency,  now  maintained,  conducted  or  used 
in  South  Carolina  by  any  railroad,  express  or  telegraph  company  doing  business  in 
this  State,  for  the  transaction  of  business  with  the  public  is  hereby  formally  estab- 
lished and  located  at  the  point  and  on  the  premises  where  the  same  is  now  being 
so  maintained  and  conducted.  No  such  depot,  flag  stop,  station,  office  or  agency,  as 
aforesaid,  now  established,  or  that  hereafter  may  be  established,  pursuant  to  or- 
ders made  by  the  Commission,  or  voluntarily  by  such  company,  or  otherwise,  shall 
be  closed,  removed,  suspended,  discontinued  or  abolished  without  authority  granted 
by  the  Public  Service  Commission.  Said  notice  to  the  public  shall  be  posted  in  a 
conspicuous  place  at  or  near  such  depot,  flag  stop,  station,  office  or  agency,  for  not 
less  than  thirty  (30)  days,  and  a  copy  of  such  notice  sent  to  the  Public  Service  Com- 
mission. At  the  expiration  of  that  time,  unless  protest  has  been  received  from  the 
public  by  the  Public  Service  Commission  and  the  company  so  notified,  then  formal 
application  may  be  made  to  the  Public  Service  Commission  for  authority  to  close, 
remove,  suspend,  discontinue  or  abolish  such  depot,  flag  stop,  station,  office  or 
agency,  as  the  case  may  be.  Should  protest  be  received,  the  Public  Service  Commis- 
sion will  notify  the  company  involved,  who  may,  if  desired,  ask  for  a  formal  hear- 
ing in  the  matter,  and  the  Commission  will  order  such  hearing  if,  in  its  judgment, 
same  is  necessary. 

14.  (b)  At  hearings  relative  to  application  for  closing  of  railroad  express  and  tele- 
graph agencies  or  offices  the  agent  in  charge  of  such  agency  or  office  is  required  to 
appear  before  the  Commission  at  the  hearing  with  such  books  and  records  pertaining 
to  the  revenues  and  disbursements  of  the  agency  or  office  in  question  for  such  period 
of  time  as  the  Commission  may  designate. 

14.  (c)    From  and  after  January  1,  1936,  no  railroad  or  express  company  will  be  al- 
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lowed  to  discontinue  any  agency  station  and  no  commercial  telegraph  company  will 
be  allowed  to  discontinue  any  telegraph  office  without  a  public  hearing  having 
been  had  after  all  parties  concerned  have  been  given  due  notice. 

Rule  No.  34.  Keeping  open  depots  All  freight  depots  must  be  kept  open  each 
day,  except  Sundays  and  legal  holidays,  during  following  hours:  8:00  o'clock  a.  m.  to 
5:00  o'clock  p.  m.,  for  delivering  freight,  and  8:00  o'clock  a.  m.  to  4:00  p.  m.  for  re- 
ceipt of  less  than  carload  freight  for  forwarding.  The  closing  hour  on  Saturdays  may 
be  2:00  o'clock  p.  m.  for  delivering  and  1:00  o'clock  p.  m.  for  receiving. 

Rule  No.  52.  General  rule.  All  rules  and  regulations  herein  prescribed  as  apply- 
ing to  railroads  are  to  be  regarded  as  applying,  with  equal  force  and  effect,  to  express 
companies  doing  business  in  this  State:  provided,  such  application  is  practicable  and 
does  not  conflict  with  the  laws  of  this  State  or  of  the  United  States,  nor  with  the 
rules  and  regulations  herein  distinctly  prescribed  for  the  government  of  express 
companies. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8292-12  and  8304: 

Rule  No.  48.  Handling  freight  at  non-agency  stations  At  all  non-agency  stations 
the  railroads  shall  load  and  unload  all  less  than  carload  shipments.  The  consignor  or 
consignee  shall  load  or  unload  all  carload  shipments.  When  a  shipper  at  a  non- 
agency  station  desires  to  make  a  carload  shipment  the  order  for  empty  car  shall 
be  placed  with  the  conductor  or  the  agent  of  the  railroad  at  the  nearest  station, 
and  said  car  shall  be  set  off  on  the  siding  designated,  loaded  by  the  shipper  and  bill 
of  lading  issued  by  the  nearest  agent  of  the  railroad  in  the  direction  the  car  moves. 
When  a  carload  shipment  is  consigned  to  a  non-agency  station,  the  freight  charges 
on  which  are  prepaid,  the  car  shall  be  set  off  at  that  point  and  unloaded  by  the 
consignee.  Railroads  shall  not  leave  less  than  carload  freight  at  non-agency  station 
when  there  is  no  one  there  to  receive  it  if  the  weather  is  such  as  to  cause  damage, 
but  the  same  shall  be  carried  to  the  nearest  station  for  protection  and  return  at 
the  proper  time.  (Filed  secretary  of  state's  office  June  30,  1937.) 

Rules  of  Practice  and  Procedure  before  the  Commission  in  Proceedings  Involving 
All  Common  Carriers  by  Rail  Subject  to  the  Jurisdiction  of  the  Commission  Promul- 
gated in  Accordance  with  §§  8292-12  and  8304  by  The  Public  Service  Commission: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  1.  Public  sessions  and  hearing.  Public  sessions  of  the  Commission  for 
the  hearing  of  evidence  or  oral  arguments,  or  for  public  conferences  and  hearings, 
will  be  held  as  set  upon  notice  by  the  Commission,  subject  to  change  upon  such 
notice  as  may  be  practicable. 

Parties 

Rula  No.  2.  Classes.  Who  may  appear.  Ethical  standards.  The  parties  to  pro- 
ceedings before  the  Commission  are  complainants,  defendants,  interveners,  re- 
spondents and  applicants,  according  to  the  nature  of  the  proceedings  and  their  re- 
lation thereto.  Any  party  may  appear  and  be  heard  in  person  or  by  agent  or  at- 
torney. All  persons  appearing  in  such  proceedings  must  conform  to  the  standards 
of  ethical  conduct  required  of  practitioners  before  the  courts  of  the  State.  Failure 
to  conform  to  those  standards  will  be  ground  for  declining  to  permit  appearance  as 
attorney  in  any  proceeding  before  the  Commission. 

Rule  No.  3.  Complainants  and  defendants,  joinder.  In  complaint  cases  the  parties 
who  complain  to  the  Commission  of  anything  done  or  omitted  to  be  done  in  al- 
leged violation  of  the  lav/  or  rules  of  the  Commission  are  styled  complainants.  The 
common  carriers  so  complained  of,  and  their  receivers  or  operating  trustees,  if  any, 
are  styled  defendants.  Two  or  more  complainants  may  join  in  one  complaint  if  their 
respective  causes  of  action  are  against  the  same  defendant  or  defendants,  and  in- 
volve substantially  the  same  alleged  violation  of  the  law  or  rules,  and  a  like  state 
of  facts. 

Rule  No.  4.  Necessary  defendants,  through  transportation.  If  complaint  is  made 
in  respect  of  through  transportation  by  continuous  carriage  or  shipment,  all  carriers 
subject  to  the  jurisdiction  of  the  Commission  participating  therein  should  be  made 
defendants. 

Rule  No.  5.  Joint  defendants  when  several  carriers  involved.  If  complaint  is 
made  of  classification,  rates  fares,  charges,  regulations  or  practices  of  more  than  one 
carrier,  all  carriers  against  which  an  order  is  sought  should  be  made  defendants. 

Rule  No.  6.  Respondents.  In  proceedings  or  investigations  made  by  the  Commis- 
sion on  its  own  motion  in  "show  cause"  orders,  etc.,  carriers  against  whom  such  or- 

rv.-s.i    . 
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der  is  directed  are  styled  respondents. 

Rule  No.  7.  Carriers  as  applicants.  In  applications  for  relief  from  any  rule  or  rul- 
ing of  the  Commission  or  in  disputes  between  carriers  as  to  divisional  arrangements, 
the  carriers  by  whom,  or  on  whose  behalf  the  application  is  made  are  styled  appli- 
cants. 

Rule  No.  8.  Interveners.  Petitioners.  Intervener  becomes  party.  Petitioners  per- 
mitted to  intervene  as  hereinafter  provided  for  are  styled  interveners.  Any  one  en- 
titled to  complain  to  the  Commission,  may  petition  for  leave  to  intervene  in  any 
pending  proceeding,  prior  to,  or  at  the  time  it  is  called  for  hearing,  but  not  after  ex- 
cept for  good  cause  shown.  The  petition  must  set  forth  the  grounds  of  the  proposed 
intervention,  the  position  and  interest  of  the  petitioner  in  the  proceeding,  and  if  af- 
firmative relief  is  sought,  should  conform  to  the  requirements  for  a  formal  complaint. 
When  the  petition  is  filed  prior,  or  subsequent  to  the  hearing  the  petitioner  must 
furnish  therewith  a  sufficient  number  of  copies  for  service  upon  all  parties  to  the 
proceeding,  and  eight  additional  copies  for  use  of  the  Commission.  Leave  to  inter- 
vene will  not  be  granted  except  on  allegations  reasonably  pertinent  to  the  issues 
already  presented,  and  which  do  not  unduly  broaden  them.  When  petitions  of 
intervention  are  not  filed  prior  to,  but  tendered  at  the  hearing  sufficient  copies  must 
be  provided  for  distribution  as  motion  papers  to  the  parties  represented  at  the 
hearing.  If  leave  be  granted  at  the  hearing  eight  additional  copies  must  be  furnished 
for  the  use  of  the  Commission.  Appearances  may  be  entered  in  general  investiga- 
tions instituted  by  the  Commission  without  applying  for,  or  receiving  leave  to 
intervene.   Those  entering  appearances  thereby  become  parties  to  such  proceedings. 

Complaints 

Rule  No.  9.  Complaints  either  formal  or  informal.  Complaint  may  be  either 
formal  or  informal. 

Rule  No.  10.  Informal  complaints.  Informal  complaints  may  be  made  by  letter  or 
other  writing  and  as  received  are  filed.  Matters  thus  presented  are,  if  their  nature 
warrants  it,  taken  up  by  correspondence  with  the  carriers  affected  in  an  endeavor 
to  bring  about  satisfaction  of  the  complaint  without  fdrmal  hearing,  and  are  given 
serial  numbers  on  the  informal  docket.  This  informal  procedure  has  been  found 
effacious  in  the  great  majority  of  cases  and  is  recommended. 

Rule  No.  11.  Substance  of  informal  complaints.  No  form  of  informal  complaint  is 
prescribed,  but  in  substance  the  letter  or  other  writing  should  contain  the  essential 
elements  of  a  complaint  including  name  and  address  of  complaints  the  names  of 
the  carrier  or  carriers  against  which  complaint  is  made,  a  statement  that  the  statutes 
or  rules  of  the  Commission  have  been  violated  by  the  carrier  or  carriers  named, 
indicating  when,  where  and  how,  and  a  request  for  affirmative  relief.  It  is  desirable 
that  the  informal  complaint  be  accompanied  by  copies  in  sufficient  number  to 
enable  the  Commission  to  transmit  one  to  each  carrier  named,  and  it  may  be  accom- 
panied by  supporting  papers.  Proceedings  thus  instituted  on  the  informal  docket 
are  without  prejudice  to  complaints  right  to  file  and  prosecute  a  formal  complaint, 
whereupon  the  proceedings  on  the  informal  docket  will  be  discontinued. 

Rule  No.  12.  Formal  complaints,  number  of  copies.  Service.  Formal  complaints 
must  conform  to  the  requirements  of  Rule  33.  The  names  of  all  parties  complainant 
and  defendant  must  be  stated  in  full  without  abbreviation,  and  the  address  of  each 
complaint,  with  the  name  and  address  of  his  attorney,  if  any,  must  appear.  Each 
formal  complaint  must  be  accompanied  by  copies  in  sufficient  number  to  enable 
the  Commission  to  serve  one  upon  each  defendant  and  retain  eight  for  its  own  use. 
The  Commission  will  serve  the  complaint  upon  each  defendant  with  notice  to 
defendants  setting  forth  the  date  on  which  answer  must  be  made  to  the  complaint, 
such  notice  will  also  set  the  date  for  formal  hearing  of  the  complaint  which  will 
be  not  less  than  thirty-five  (35)  days  after  the  date  on  which  complaint  is  mailed 
by  the  Commission  provided  the  answer  of  the  defendants  does  not  satisfy  the 
formal  complaint. 

Rule  No.  13.  Statement  of  issues.  Complaints  should  be  so  drawn  as  fully  and 
completely  to  advise  the  parties  defendant  and  the  Commission  wherein  the  law  or 
rules  of  the  Commission  have  been  alleged  to  be  violated  by  the  acts  or  omissions 
complained  of,  or  will  be  violated  by  a  continuance  of  such  acts  or  omissions,  and 
should  set  forth  briefly  and  in  plain  language  the  facts  claimed  to  constitute  such 
violation  and  the  relief  sought.  Two  or  more  grounds  of  complaint  involving  the 
same  principal  subject,  or  state  of  facts  may  be  included  in  one  complaint,  should 
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be  separately  stated  and  numbered.  The  several  rates,  fares,  charges,  practices, 
classification  and  regulations  complained  of  should  be  set  out  by  specific  reference 
to  the  tariffs  in  which  they  appear  whenever  that  is  practicable.  For  example, 
if  it  is  proposed  to  seek  any  particular  rate(s),  basis  or  rates,  rule,  etc.,  when  com- 
plaint is  heard,  it  should  be  drawn  so  as  to  acquaint  defendants  with  the  exact 
rate(s),  basis  or  rates,  rule,  etc.,  to  be  sought  at  the  hearing. 

Rule  No.  14.  Supplemental  complaints.  Supplemental  complaints  may  be  tend- 
ered for  filing  by  the  parties  complainant  against  the  parties  defendant  in  the  orig- 
inal complaint,  setting  forth  any  causes  of  action  alleged  to  have  accrued  in  favor  of 
the  complainants  and  against  the  defendants  since  the  filing  of  the  original  com- 
plaint, and  upon  leave  granted  will  be  filed  and  served  by  the  Commission  as  pro- 
vided for  original  complaints,  heard,  considered  and  disposed  of  therewith  in  the 
same  proceeding,  if  practicable. 

Answers 

Rule  No.  15.  Form  and  style.  Time  of  filing.  Answers  must  conform  to  the 
requirements  of  Rule  No.  33.  Answers  to  formal  complaints  must  be  filed  with  the 
Commission  within  twenty  (20)  days  after  the  day  on  which  the  complaint  was 
served.  This  period  may  be  extended  by  the  Commission  when  it  deems  advisable. 
The  answer  must,  in  the  same  period  be  served  as  provided  in  Rule  No.  19.  Any 
defendant  failing  to  file  and  serve  answer  within  said  period  will  be  deemed  in 
default,  and  issue  as  to  such  defendant  will  thereby  be  joined. 

Rule  No.  16.  Answers  to  petitions  in  interventions,  or  amended  complaints.  An- 
swers to  petitions  in  intervention  or  amended  complaints  filed  and  served  upon  leave 
granted  need  not  be  separately  made  unless  the  defendants  so  elect,  and  their 
answers  to  the  formal  complaint  will  be  deemed  answers  to  the  petition  in  inter- 
vention. 

Rule  No.  17.  Answers  to  be  full  and  complete.  All  answers  should  be  so  drawn 
as  fully  and  completely  to  advise  the  parties  and  the  Commission  of  the  nature  of 
the  defense,  and  should  admit  or  deny  specifically  and  in  detail  each  material  alle- 
gation of  the  pleading  answered. 

Rule  No.  18.  Statements  as  to  satisfaction  of  complaints.  If  a  defendant  satisfies 
a  formal  complaint,  either  before  or  after  answering,  a  statement  to  that  effect 
signed  by  the  opposing  parties  must  be  filed,  setting  forth  when  and  how  the  com- 
plaint has  been  satisfied. 

Service 

Rule  No.  19.  Service  of  complaints.  Number  of  copies.  Formal  complaints, 
and  upon  leave  granted,  petitions  in  intervention,  supplemental  complaints,  and 
amended  complaints  will  be  served  by  the  Commission  and  copies  of  each  must 
be  furnished  in  sufficient  number  as  provided  in  Rule  12  in  respect  of  complaints. 

Rule  No.  20.  Service  upon  attorneys.  When  any  party  has  appeared  by  attorney 
or  agent,  service  upon  such  attorney  or  agent  will  be  deemed  service  upon  the  party. 

Rule  No.  21.  Amendments  Amendments  to  any  pleading  will  be  allowed  or  re- 
fused by  the  Commission  in  its  discretion. 

Rule  No.  22.  Continuance  and  extensions  of  time  For  cause  shown,  continuance 
and  extension  of  time  will  be  granted  or  denied  by  the  Commission  in  its  discretion. 
Rule  No.  23.  Stipulation  The  parties  may,  by  stipulation  in  writing  filed  with 
the  Commission,  or  presented  at  the  hearing,  agree  upon  any  facts  involved  in  the 
proceedings.  It  is  desired  that  the  facts  be  thus  agreed  upon  insofar  as,  and  whenever 
practicable. 

Hearings 

Rule  No.  24.  Assignments  for  hearing.  Examination  of  witnesses.  When  issue 
is  joined  upon  formal  complaint  by  service  of  answer,  or  by  failure  of  defend- 
ant to  answer  formal  hearing  will  be  had  upon  the  date  set  in  the  original  notice 
to  defendants  as  provided  in  Rule  12.  Witnesses  will  be  examined  orally  before  the 
Commission  unless  their  testimony  is  taken  by  deposition  or  the  facts  are  presented 
to  the  Commission  in  the  manner  provided  for  in  Rule  23. 

Rule  No.  25.  Order  of  procedure.  Various  proceedings.  At  hearings  on  formal 
complaint  the  complainant  shall  open  and  close.  At  hearings  upon  applications  when 
carriers  are  applicants  (Rule  7),  applicant  shall  open  and  close.  The  order  of  pres- 
entation above  prescribed  for  the  several  kinds  of  hearings,  respectively,  shall  be 
followed,  except  as  the  Commission  may  prescribe  a  different  order  or  the  Commis- 
sion may  otherwise  direct.  Interveners  shall  follow  the  party  in  whose  behalf  the 
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intervention  is  made,  and  in  all  cases  where  the  intervention  is  not  in  support  of 
either  original  party  the  Commission  shall  designate  at  what  stage  such  interveners 
shall  be  heard. 

Rule  No.  26.  Depositions  The  testimony  of  any  witness  may  be  taken  by  deposi- 
tion, at  the  instance  of  a  party,  in  any  proceeding  or  investigation  before  the  Com- 
mission after  the  same  is  at  issue  by  the  filing  of  the  answer.  Such  depositions  must 
be  after  notice  given  in  writing  by  the  party  or  his  attorney  of  record.  No  deposition 
shall  be  taken  except  after  six  days"  notice  to  the  parties,  and  must  conform  to  the 
statutory  provisions  of  South  Carolina  and  be  taken  before  the  proper  officer  as 
provided  by  statute. 

Rule  No.  27.  Witnesses  The  Commission  in  making  any  examination  for  the  pur- 
pose of  obtaining  information  in  proceedings  coming  up  for  hearing  shall  have  power 
to  issue  subpoena  for  the  attendance  of  witnesses  by  such  rules  as  may  be  prescribed 
in  accordance  with  Section  4831  of  the  Code  of  1922. 

Documentary  Evidence 

Rule  No.  28.  (a)  Relevant  matter  in  same  document  with  irrelevant.  Where 
relevant  and  material  matter  offered  in  evidence  by  any  party  is  embraced 
in  book,  paper  of  document  containing  other  matter  not  material  or  relevant, 
the  party  must  plainly  designate  the  matter  so  offered.  If  the  other  matter 
is  in  such  volume  as  would  necessarily  cumber  the  record,  such  book,  paper  or 
document  will  not  be  received  in  evidence,  but  may  be  maked  for  identification 
and  if  properly  authenticated,  the  relevant  and  material  matter  may  be  read  into 
the  record,  or  if  the  Commission  so  directs  a  true  copy  of  such  matter  in  proper 
form,  shall  be  received  as  an  exhibit,  and  like  copies  delivered  by  the  party  offer- 
ing the  same  to  opposing  parties  or  their  attorneys  appearing  at  the  hearing,  who 
shall  be  afforded  an  opportunity  to  examine  the  book,  paper  or  document,  and  to 
offer  in  evidence  in  like  manner  other  portions  thereof  if  found  to  be  relevant. 

(b)  Commissions  files,  except  tariffs — records  in  other  proceedings.  In  case  any 
matter  contained  in  a  report  or  other  document,  not  a. tariff  schedule,  on  file  with 
the  Commission  is  offered  in  evidence  such  report  or  other  document  need  not  be 
produced  or  marked  for  identification,  but  in  other  respects  the  provisions  of  the 
foregoing  subdivisions  (a)  of  this  rule  will  apply.  In  case  any  portion  of  the  record 
before  the  Commission  in  any  proceeding  other  than  the  one  on  hearing  is  offered 
in  evidence  a  true  copy  of  such  portion  shall  be  presented  for  the  record  in  the 
form  of  an  exhibit,  unless: 

(1)  The  portion  is  specified  with  particularity  in  such  manner  as  to  be  readily 
identified,  and 

(2)  The  parties  represented  at  the  hearing  stipulate  upon  the  record  that  such 
portion  may  be  incorporated  by  reference,  and  that  any  other  portion  offered  by 
any  other  party  may  be  incorporated  by  like  reference,  subject  to  (1)  and  (2),  and 

(3)  The  Commission  directs  such  incorporation.  Any  portion  so  offered,  whether 
in  the  form  of  an  exhibit  or  by  reference,  shall  be  subject  to  appropriate  objection. 

(c)  Copies  of  exhibits  to  opponent.  When  exhibits  of  a  documentary  character 
are  to  be  offered  in  evidence  copies  must  be  furnished  to  opposing  counsel,  unless 
the  Commission  otherwise  directs. 

(d)  Filing  subsequent  to  hearing.  Where  agreed  upon  by  the  parties  at  or  after 
the  hearing,  the  Commission,  if  it  deems  advisable,  may  receive  specific  documen- 
tary evidence  as  part  of  the  record  within  a  time  to  be  fixed,  but  which  shall  expire 
not  less  than  ten  (10)  days  before  the  date  fixed  for  filing  and  serving  briefs. 

(e)  Documents  not  received  after  hearing.  Except  as  above  provided  or  as  may  be 
expressly  permitted  in  particular  instances,  the  Commission  will  not  receive  in 
evidence  or  consider  as  part  of  tTie  record  any  documents,  letters,  or  other  writings 
submitted  for  consideration  with  the  proceedings  after  the  close  of  the  testimony 
and  will  return  same  to  the  sender. 

(f)  Copies  for  commission.  Unless  otherwise  directed  eight  copies  of  each  exhibit 
of  a  documentary  character  must  be  furnished  for  the  use  of  the  Commisison. 

Rule  No.  29.  Briefs  and  oral  argument  (a)  Briefs  must  comply  with  the  require- 
ments of  Rule  33.  The  date  of  each  brief  must  appear  on  its  front  cover  or  title  page. 
Each  brief  should  contain  an  abstract  of  the  evidence  relied  upon  by  the  party 
filing  it,  perferably  assembled  by  subjects,  with  reference  to  the  pages  of  the  record 
or  exhibit  where  the  evidence  aDpears.  It  should  include  requests  for  such  specific 
findings  as  the  party  thinks  the  Commission  should  make. 
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(b)  Filing  and  service.  Copies  for  commission:  Application  for  extension.  Briefs 
not  filed  with  the  Commission  and  served  on  or  before  the  dates  fixed  therefor  will 
not  be  received  except  by  special  permission  of  the  Commission.  All  briefs  must  be 
accompanied  by  notice  showing  service  upon  all  other  parties  or  their  attorneys 
who  appeared  at  the  hearing  or  on  brief,  and  eight  (8)  copies  of  each  brief  shall  be 
furnished  for  the  use  of  the  Commission.  Application  for  extension  for  time  in 
which  to  file  briefs  shall  be  by  petition  in  writing  stating  the  facts  on  which  such 
application  rests,  which  must  be  filed  with  the  Commission  at  least  four  days  before 
the  time  fixed  for  filing  such  briefs. 

(c)  Procedure  in  proposed  report  cases.  For  application  in  ''proposed  report" 
cases  which  are  all  cases  on  the  formal  docket  except  those  specified  in  Rule  30, 
paragraph  (d)  the  following  procedure  will  govern: 

1.  If  oral  argument  before  the  Commission  is  desired  the  party  desiring  such 
argument  shall  notify  the  Commission  at,  or  before  the  hearing,  so  they  may  ar- 
range to  hear  the  argument  at  the  close  of  the  testimony.  Such  argument  will  be 
transcribed  and  bound  with  the  transcript  of  testimony,  and  will  be  available  for 
consideration  in  deciding  the  case. 

2.  Only  one  initial  brief  shall  be  filed  by  each  party.  The  Commission  shall  fix 
for  all  parties  the  same  time  within  which  to  file  their  briefs.  Reply  briefs  are  not 
permitted  at  this  stage. 

3.  After  expiration  of  the  time  set  for  briefs  a  proposed  report  containing  a  state- 
ment of  the  issue  and  facts  and  the  findings  and  conclusions  therein  will  be  served 
by  mailing  copies  to  the  parties  or  attorneys  who  appeared  at  the  hearings  or  upon 
brief,  except  that  in  general  investigation  copies  may  also  be  mailed  in  the  Com- 
mission's discretion  to  other  parties  whose  appearances  are  noted  of  record. 

4.  Within  twenty  days  after  service  of  the  proposed  report  any  party  may  file  and 
serve  in  the  manner  prescribed  for  briefs,  exceptions  to  the  proposed  report  and 
brief  in  support  of  the  exception.  Exceptions  and  briefs  should  be  contained  in 
one  brief  or  document.  Within  ten  days  after  expiration  of  the  time  so  fixed  briefs 
in  reply  to  the  exception  briefs  may  be  filed  and  served,  but  will  not  be  received 
later  except  under  leave  granted  upon  application  therefor.  Application  for  oral 
argument  before  the  Commission  may  be  made  by  any  party  filing  exceptions,  or 
reply  to  exceptions,  and  must  accompany  the  exceptions  or  reply. 

5.  Exceptions  to  the  proposed  report  either  as  to  statements  of  facts  or  matters 
of  law  must  be  specified.  If  exception  is  taken  to  matters  of  law  or  conclusions, 
the  points  relied  upon  must  be  stated  separately  and  clearly.  If  exception  is  taken  to 
relied  upon,  and  a  corrected  statement  incorporated  in  the  exception  brief. 

any  statement  of  fact  reference  must  be  made  to  the  pages  or  parts  of  the  record 

6.  In  the  absence  of  exceptions  that  are  sustained,  or  of  ascertained  error  the 
statement  of  the  issue  and  of  the  facts  in  the  proposed  report  will  ordinarily  be 
taken  by  the  Commission  as  the  basis  of  its  final  decision. 

Rule  No.  30.  Procedure  in  "ordinary"  or  "no  proposed  report"  cases  (d)  In  cases 
of  this  nature  which  are  on  the  formal  docket  such  as  petitions  for  revision  of  rates 
from  carriers,  or  petitions  requesting  formal  atuhority  of  the  Commission  for 
adoption  of  proposed  rules  or  regulations,  new  rates,  schedules,  involving  increases 
or  reductions,  ordinary  complaints  from  shippers  which  from  their  nature  may 
be  disposed  of  after  proper  hearing  before  the  Commission  without  the  service  of  a 
proposed  report  or  the  filing  of  briefs  by  either  party  to  such  hearing,  the  hearing 
will  be  had  in  the  usual  manner  set  forth  for  hearing  formal  complaints,  and  at 
the  close  of  the  taking  of  testimony  the  Commission  will  proceed  to  dispose  of  the 
case  by  a  formal  order  served  on  each  party  or  parties  and  all  others  interested 
or  affected  by  such  order. 

(e)  Procedure  when  change  in  southern  classification  is  desired  to  be  made  by 
carriers.  Before  change  in  the  Southern  Classification  may  be  made  applicable  to 
South  Carolina  intrastate  traffic,  there  shall  be  filed  with  the  South  Carolina  Public 
Service  Commission,  application  of  the  Southern  Classification  Committee  accom- 
panied by  fifteen  copies  of  printed  supplement  or  other  forms,  setting  forth  such 
proposed  changes  and  requesting  the  approval  of  same: 

Further,  that  the  Commission  shall  cause  copies  of  issues  setting  forth  the  pro- 
posed changes  to  be  furnished  independent  traffic  managers,  Chambers  of  Com- 
merce, and  others  who  may  be  interested  in  such  proposed  changes,  and  unless 
objections  are  filed  within  twenty  (20)  days  after  such  notice,  the  Commission  will 
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proceed  to  formally  approve  same.  In  case  objections  are  expressed,  no  such  changes 
will  be  made  pending  formal  hearing  and  approval  by  the  Commission. 

Rule  No.  31.  Application  for  rehearing,  rearguments,  or  modification  of  orders 
(a)  Application  for  further  hearing  in  proceedings  before  final  submission,  for  re- 
opening a  proceeding  after  final  submission,  or  for  rehearing  or  reargument  after  de- 
cision, must  be  made  by  petition  within  twenty  (20)  days,  stating  specifically  the 
grounds  relied  upon,  eight  copies  to  be  filed  with  the  Commission  and  one  copy 
served  by  the  petitioner  upon  all  parties  or  attorneys  who  appeared  at  the  hearing 
or  oral  argument,  if  had,  or  on  brief. 

(b)  Further  hearing.  If  the  application  be  for  further  hearing  before  final  sub- 
mission, or  for  reopening  the  proceeding  to  take  further  evidence,  the  nature  and 
purpose  of  the  evidence  to  be  adduced  must  be  briefly  stated  and  it  must  not  appear 
to  be  merely  cumulative. 

(c)  Rehearing  or  reargument.  If  the  application  be  for  rehearing  or  reargument, 
the  matter  claimed  to  have  been  erroneously  decided  must  be  specified  and  the 
alleged  errors  briefly  stated.  If  thereby  any  order  of  the  Commission  is  sought  to 
be  vacated,  reversed  or  modified  by  reason  of  matters  which  have  arisen  since  the 
hearing  or  of  consequence  which  would  result  from  compliance  therewith  the 
matters  relied  upon  by  the  petitioner  must  be  fully  set  forth  in  the  petition. 

(d)  Modification  of  order.  Applications  for  modification  of  orders  which  seek 
only  a  change  in  a  date  when  they  shall  take  effect  or  in  the  period  of  notice  thereby 
prescribed  must  be  made  by  petition  seasonably  filed  and  served  in  like  manner 
as  other  applications  under  this  rule  except  that  in  cases  of  emergency  such  relief 
may  be  sought  informally  by  telegram  or  otherwise  upon  notice  thereof  to  all 
parties  or  attorneys  who  appeared  as  aforesaid. 

Rule  No.  32.  Transcript  of  testimony  Transcript  of  testimony  will  be  furnished 
to  those  requesting  it  at  the  close  of  the  hearing,  by  the  official  reporter  of  the  Com- 
mission at  such  price  as  may  be  designated  by  the  Commission,  and  it  is  requested 
that  complainants  and  defendants  notify  the  official  reporter  in  writing,  if  they 
desire  a  copy  and  designate  to  whom  it  shall  be  sent  when  transcribed. 

Rule  No.  33.  Specifications  as  to  complaints,  answers,  petitions,  applications, 
briefs,  etc.  (a)  In  all  cases,  exhibits  or  documentary  evidence  to  be  filed  must  be 
typewritten  or  printed.  If  typewritten  they  should  be  on  paper  not  more  than  8% 
inches  wide  or  12  inches  long,  the  impression  must  be  on  only  one  side  of  the 
paper,  and  must  be  double  spaced  except  that  long  quotations  should  be  single 
spaced  and  indented.  Mimeographed,  multigraphed,  or  planographed  copies  will  be 
accepted  as  typewritten. 

(b)  Briefs.    Briefs  may  be  either  printed  or  typewritten. 

(c)  Signature.  Complaints,  answers,  motions,  petitions,  applications  and  notices 
must  be  signed  in  ink  by  the  party,  petitioner  or  applicant,  or  by  his  or  its  duly 
authorized  attorney,  and  must  show  the  office  and  post  office  address  of  the  signer. 

Rule  No.  34.  Computation  of  time.  Sundays  and  holidays  When  the  time  pre- 
scribed in  these  rules  for  doing  any  act  expires  on  Sunday  or  legal  holiday,  such 
time  shall  extend  to,  and  include  the  next  succeeding  day  that  is  not  a  Sunday  or 
legal  holiday. 

Rule  No.  35.  Office  and  address  of  the  commission.  The  offices  of  the  Commis- 
sion are  on  the  first  floor  of  the  State  Office  Bldg.,  Columbia.  S.  C.  and  will  be  open 
for  the  transaction  of  business  on  week  days  from  9  A.  M..  until  5  P.  M.  except  on 
Saturday  the  office  will  close  at  1  P.  M.  All  the  offices  will  be  closed  on  Sundays 
and  legal  holidays. 

Note:  These  rules  of  practice  and  procedure  automatically  cancel  Commissions 
general  Rules  1,  2,  3  and  4  insofar  as  such  rules  involve  proceedings  in  connection 
with  common  carriers  by  rail. 

Power      to      regulate.  —  Commission's  Com'rs  v.  Atlantic,  etc.,  R.  Co.,  71  S.  C. 

power  to  regulate  does  not  exclude  that  130.  50  S.  E.  641,  14  L.  R.  A.  (N.  S.)  293, 

of     municipalities     within     their     limits.  L.  R.  A.  1918E,  306,  Ann.  Cas.  17B,  1218; 

Boggero  v.    Southern  Ry.   Co.,   64   S.    C.  Railroad  Com'rs  v.  Columbia,  etc.,  R.  Co., 

104,  41  S.  E.  819,  5  L.  R.  A.   (N.  S.)   189,  82  S.  C.  418,  420,  64  S.  E.  240,  32  L.  R. 

220.  238,  14  L.  R.  A.  (N.  S.)  999,  31  L.  R.  A.  (N.  S.)  651,  Ann.  Cas.  14C,  1171. 

A.   (N.  S.)   160,  Ann.  Cas.  13C,   117.  Ticket  office  hours.— As  to  regulation 

Power    of    Supervision. — This    section  of    hours    when    ticket    office    must    be 

confers  powers  of  supervision.  Railroad  opened,  see  Hall  v.  South  Carolina  Ry. 
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Co.,  25  S.  C.  564,  27  Am.  St.  Rep.  567,  24 
L.  R.  A.  (N.  S.)  758. 

Discontinuance  of  agency. — In  determ- 
ining whether  railroad  should  be  allowed 
to  discontinue  its  agency  at  a  particular 
station,  the  matter  of  profits  and  loss 
to  railroad  is  important  but  may  not  be 
conclusive  in  every  case,  since  the  pro- 
posed change  in  the  character  of  the 
service  rendered  must  be  considered  in 
relation  to  the  public  convenience  and 
necessity,  but  the  public  convenience  or 
necessity  which  would  require  continu- 
ance of  the  agency  even  though  a  loss 
were  sustained  must  be  shown  to  be 
unusual  in  kind  or  degree.  Southern  Ry. 
Co.  v.  Public  Service  Commission,  195 
S.  C.  247,  10  S.  E.  (2d)  769. 

Notice  of  hearing. — As  to  notice  of 
hearing  to  be  given,  see  Railroad  Com'rs 
v.  Columbia,  etc.,  R.  Co.,  82  S.  C.  418,  64 
S.  E.  240,  32  L.  R.  A.  (N.  S.)  651,  Ann. 
Cas.  14C,  1171. 

Review  of  orders  of  commission. — 
Court  will  not  review  findings  of  fact 
by  commission.  Railroad  Com'rs  v.  At- 
lantic, etc.,  74  S.  C.  80,  54  S.  E.  224,  14 
L.  R.  A.  (N.  S.)  293,  Ann.  Cas.  17B,  1220. 

The  public  service  commission  had 
authority  to  specify  what  type  of  service 
was  required  of  railroad  company,  sub- 
ject to  judicial  review,  but  commission, 
before  exercising  its  discretion  in  such 
matter,  was  bound  to  have  a  hearing  on 
merits  of  the  case.  Darby  v.  Southern 
Ry.  Co.,  194  S.  C.  421,  10  S.  E.  (2d)  465. 
See  section  8405-1  in  connection  with  the 
above  case. 

Notwithstanding  rule  of  public  service 
commission  stipulates  that  no  discontinu- 
ance by  railroad  of  depot,  flag  stop,  sta- 
tion office,  or  agency  should  be  allowed 
without  permission  of  the  commission, 
the  action  of  the  commission  in  such  a 
case  is  subject  to  review  by  the  court. 
Southern  Ry.  Co.  v.  Public  Service  Com- 


mission et  al.,  195  S.  C.  247,  10  S.  E. 
(2d)    769. 

A  railroad  having  accepted  from  South 
Carolina  a  franchise  imposing  on  it  the 
burden  of  maintaining  passenger  service 
over  a  particular  line  may  not  accept 
the  benefits  and  reject  the  burdens  of 
the  franchise,  but  must  operate  the  line 
in  accordance  with  its  charter  and  the 
state  laws  unless  relieved  by  state  au- 
thority, and,  if  interstate  operations  are 
burdened  by  state  requirements,  relief 
may  be  had  by  application  to  the  Inter- 
state Commerce  Commission  to  abandon 
the  line  or  a  part  of  it.  Southern  Ry  Co. 
v.  South  Carolina  Public  Service  Com- 
mission, 31  F.  S.  707. 

Thus  where  lessee  railroad  agreed  to 
discharge  all  duties  imposed  on  lessor 
by  the  state  in  respect  to  its  duties  as 
a  common  carrier  of  freight  and  passen- 
gers, an  order  of  the  commission  en- 
forcing lessee's  duty  of  maintaining  pass- 
enger service  on  entire  line  of  railroad 
was  not  unreasonable  and  arbitrary 
merely  because  its  performance  might 
result  in  loss.  Ibid. 

Hence  railroad  required  to  maintain 
minimum  of  one  passenger  train  a  day 
over  line,  even  though  at  a  considerable 
loss,  where  to  permit  abandonment  of 
passenger  service  would  mean  loss  of 
mail  and  express  service  to  small  towns, 
as  well  as  passenger  service.  Ibid. 

Upon  judicial  review  of  an  order  of  the 
public  service  commission  relating  to 
railroad  companies,  such  as  an  order  re- 
fusing the  proposed  discontinuance  by 
railroad  of  its  agency  at  a  particular 
station,  the  commission's  findings  of  fact 
are  prima  facie  correct  and  should  not 
be  set  aside  unless  clearly  against  the 
weight  of  the  evidence.  Southern  Ry. 
Co.  v.  Public  Service  Commission,  195 
S.  C.  247,  10  S.  E.  (2d)  769. 


§  8292-13.  Proceedings  for  violating  charters  and  laws. — Whenever,  in  the 
judgment  of  the  public  service  commissioners,  it  shall  appear  that  any 
such  corporation  has  violated  any  law,  or  neglected,  in  any  respect  or  par- 
ticular, to  comply  with  the  terms  of  its  charter,  or  with  the  provisions  of 
any  of  the  laws  of  the  State,  especially  in  regard  to  the  connections  with 
other  railroads,  the  rates  of  toll,  and  the  time  schedule,  they  shall  give  no- 
tice thereof  in  writing  to  such  corporation,  and  if  the  violation  or  neglect 
is  continued  after  such  notice,  the  commissioners  shall  make  application  to 
a  circuit  judge,  or  a  judge  thereof,  in  vacation,  for  an  injunction  to  restrain 
the  company  complained  of  from  further  continuing  to  violate  the  law  or 
the  terms  of  its  charter,  or  for  a  writ  of  mandamus,  as  hereinafter  provided 
in  section  8341. 

1932  Code,  §  8272;  Civ.  C.  '22,  §  4820;  Civ.  C.  '12,  §  3146;  Civ.  C.  '02,  §  2068;  G.  S. 
1456;  R.  S.  1631;  1882  (17)  817;  1935  (39)  25. 
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See  §  8292-12. 

This  and  the  following  two  sections  are  require  railroad  company  to  restore  pass- 
not  unconstitutional.  Railroad  Com'rs  v.  enger  trains  which  it  has  discontinued 
Columbia,  etc.,  R.  Co.,  82  S.  C.  418,  64  S.  without  permission  of  the  Commission 
E.  240.  32  L.  R.  A.  (N..  S.)  651,  Ann.  Cas.  and  to  apply  for  wait  of  mandamus  to 
14C,   1171.  enforce    such    judicial    order.    Danby    v. 

Public  service  commission  has  author-  Southern  Ry.  Co.,  194  S.  C.  421,  10  S.  E. 

ity  in  a  judicial  way,  after  a  hearing,  to  (2d)  465. 

§  8292-14.  Give  notice  of  repairs — proceedings. — Whenever,  in  the  judg- 
ment of  the  public  service  commissioners,  it  shall  appear  that  repairs  are 
necessary  upon  any  such  railroad,  or  that  any  addition  to  the  rolling  stock, 
or  any  enlargement  of,  or  improvement  in,  the  stations  or  station  houses, 
or  any  modification  in  the  rates  of  fare,  for  transporting  freight  or  passeng- 
ers, or  any  change  in  the  mode  of  operating  the  road  and  conducting  its 
business,  is  reasonable  and  expedient  in  order  to  promote  the  security, 
convenience  and  accommodation  of  the  public,  they  shall  give  information 
in  writing,  to  the  corporation  of  the  improvements  and  changes  which  they 
adjudge  to  be  proper;  and  if  the  said  company  shall  fail,  within  sixty  days, 
to  adopt  the  suggestions  of  said  commissioners,  they  shall  take  legal  pro- 
ceedings as  they  may  deem  expedient,  and  shall  have  authority  to  call 
upon  the  attorney  general  to  institute  and  conduct  such  proceedings:  pro- 
vided, that  the  powers  herein  conferred  upon  the  public  service  commis- 
sion of  South  Carolina  shall  be  sufficient  to  require  of  common  carriers  the 
establishment  and  maintenance  of  such  terminal  facilities,  extension  of  pass 
tracks,  sidetracks,  other  than  industrial  tracks,  and  all  other  improvements 
and  changes  which  seem  reasonable  and  expedient  to  the  said  public  ser- 
vice commission. 

1932  Code,  §  8273;  Civ.  C.  '22,  §  4821;  Civ.  C.  '12,  §  3147;  Civ.  C.  '02,  §  2069;  G.  S. 
1457;  R.  S.  1632;  1882  (17)  818;  1920  (31)  1086;  1935  (39)  25. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8232- 14r 

Rule  No.  3S.  Repairs  and  improvements  Whenever  in  the  judgment  of  the  Pub- 
lic Service  Commissioners  it  shall  appear  that  repairs  are  necessary  upon  any  rail- 
road in  this  State,  or  that  any  addition  to  the  rolling  stock,  or  that  any  enlargement 
of,  or  improvement  in,  the  stations  or  station  houses,  or  any  changes  in  the  mode  of 
operating  the  road  and  conducting  its  business,  is  reasonable  and  expedient,  in  order 
to  promote  the  security,  convenience  and  accommodation  of  the  public,  they  shall 
give  information  in  writing  to  the  railroad  company  of  the  improvements  and 
changes  which  they  adjudge  to  be  proper,  and  if  said  company  shall  fail,  within 
sixty  (60)  days,  to  adopt  the  suggestion  of  said  Commissioners,  they  will  take  such 
legal  proceedings,  as  they  may  deem  expedient.  (Filed  secretary  state's  office  June 
30,  1937.) 

§  8292-15.  Investigate  complaints — notice  in  writing — proceedings. — Upon 
the  complaint  and  application  of  the  mayor  and  aldermen  or  council  of  any 
city,  town,  or  county  board  of  commissioners,  of  any  county,  within  which 
any  part  of  such  railroad  is  located,  it  shall  be  the  duty  of  the  public  ser- 
vice commissioners  to  make  an  examination  of  the  condition  and  operation 
thereof.  Before  proceeding  to  make  such  examination  in  accordance  with 
such  application,  said  commissioners  shall  give  to  the  applicants  and  the 
railroad  corporation  reasonable  notice,  in  writing,  of  the  time  and  place 
of  entering  upon  the  same.  If,  upon  such  examination,  it  shall  appear  to 
the  commissioners  that  the  complaint  alleged  by   the  applicant   is  well 
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founded,  they  shall  so  adjudge,  and  shall  inform  the  corporation  operating 
such  railroad  of  their  adjudication,  in  the  same  manner  as  is  provided  in 
section  8292-13;  and  the  company  failing  for  sixty  days  after  such  notice  to 
remove  the  cause  of  such  complaint,  they  shall  make  report  thereof  to  the 
General  Assembly  for  such  action  as  it  may  deem  expedient;  or  if  there  be 
necessity  for  prompt  action,  they  may  take  such  legal  proceedings  as  may 
be  proper,  and  the  attorney  general  shall  institute  and  conduct  such  pro- 
ceedings. 

1932  Code,  §  8274;  Civ.  C.  '22,  §  4822;  Civ.  C.  '12,  §  3148;  Civ.  C.  '02,  §  2070;  G.  S. 
1458;  R.  S.  1633;  1882  (17)  818;  1935  (39)  25. 

§  8292-16.  Shall  investigate  causes  of  accidents. — The  public  service  com- 
missioners shall  investigate  the  causes  of  any  accident  on  a  railroad  result- 
ing in  loss  of  life,  and  of  any  accident  not  so  resulting,  which,  in  their  judg- 
ment, shall  require  investigation. 

1932  Code,  §  8275;  Civ.  C.  '22,  §  4823;  Civ.  C.  '12,  §  3149;  Civ.  C.  '02,  §  2071;  G.  S. 
1459;  R.  S.  1634;  1882  (17)  819;  1935  (39)  25. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8292-16  and  8375: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  13.  Accidents  Every  railroad  corporation  shall  cause  immediate  notice 
of  any  accident  which  may  occur  on  its  road,  attended  with  injury  to  any  person,  to 
be  given  to  the  Public  Service  Commissioners,  by  telegraph,  telephone  or  such 
other  means  as  may  be  the  quickest  under  the  circumstances,  at  the  same  time 
that  notice  is  given  the  officials  of  the  road  on  which  accident  occurred,  and  shall 
furnish  immediate  transportation  for  the  Commissioners  over  its  line  to  the  place 
of  accident  free  of  expense  to  the  Commissioners,  and  if  the  Commissioners  use 
another  railroad  to  reach  tne  place  of  accident,  the  corporation  on  whose  line  the 
accident  occurs  shall  pay  the  expense  of  transportation  thereon,  and  shall  also  give 
notice  in  like  manner  of  any  accident  falling  within  any  description  of  accidents 
of  which  said  Commissioners  may  by  general  regulation  require  notice  to  be  given. 

Also,  every  railroad  coporation  upon  whose  line  any  accident  may  occur,  attended 
with  injury  to  any  person  or  persons,  is,  in  all  such  cases,  required  to  immediately 
notify  the  most  accessible  physician  or  physicians,  by  quickest  possible  means,  of 
place  of  accident  and  require  the  giving  of  such  medical  or  surgical  attention  as  the 
case  or  cases  may  require. 

Rule  No.  55.  Accidents.  All  express  companies  in  South  Carolina  are  required  to 
comply  with  Section  4923  of  the  General  Statutes  of  South  Carolina,  "Accidnets, 
Notice  to  be  given,"  and  Rule  No.  14  of  the  Public  Service  Commission,  "Accidents." 

§  8282-17.  May  require  information. — Every  railroad  corporation  shall,  at 
all  times,  on  request,  furnish  the  public  service  commissioners  any  informa- 
tion required  by  them  concerning  the  condition,  management  and  operation 
of  its  railroads,  and  particularly  with  copies  of  time  tables,  and  also  with 
the  rates  of  transporting  freight  and  passengers  upon  its  road  and  other 
roads  with  which  its  business  is  connected. 

1932  Code,  §  8276;  Civ.  C.  '22,  §  4824;  Civ.  C.  '12,  §  3150;  Civ.  C.  '02,  §  2072;  G.  S. 
1460;  R.  S.  1635;  1882  (17)  819;  1935  (39)  25. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8292-17: 

Rule  No.  40.  Railroads  required  to  furnish  information  Every  railroad  corpora- 
tion operating  in  this  State  shall  at  all  times,  on  request,  furnish  the  Public  Service 
Commissioners  any  information  required  by  them  concerning  the  condition,  manage- 
ment and  operation  of  its  railroads.  (Filed  secretary  state's  office  June  30,  1937.) 
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§  8292-18.  Request  or  advice  not  to  impair  legal  duties. — No  request  or  ad- 
vice of  the  public  service  commissioners  shall  have  the  effect  to  impair,  in 
any  manner  or  degree,  the  legal  duties  and  obligations  of  any  railroad  cor- 
poration or  its  liability  for  the  consequence  of  its  acts,  or  of  the  neglect  or 
mismanagement  of  any  of  its  agents  or  servants. 

1932  Code,  §  8277;  Civ.  C.  '22,  §  4825;  Civ.  C.  '12,  §  3151;  Civ.  C.  '02,  §  2073;  G.  S. 
1461;  R.  S.  1636;  1882  (17)  819;  1935  (39)  25. 

§  8292-19.  Commissioners'  annual  report  to  Legislature  and  recommend- 
ations as  to  legislation. — The  commissioners  shall  make  an  annual  report  to 
the  Legislature  of  their  official  acts,  including  such  statements,  facts  and 
explanations  as  will  disclose  the  actual  working  of  the  system  of  railroad 
transportation  in  its  bearing  upon  the  business  and  prosperity  of  the  State; 
and  such  suggestions  as  to  the  general  railroad  policy  of  the  State,  or  as 
to  any  part  thereof,  or  as  to  the  condition,  affairs  or  conduct  of  any  of  the 
railroad  corporations,  as  may  seem  to  them  appropriate,  with  a  special  re- 
port of  all  accidents,  and  the  causes  thereof,  for  the  preceding  year.  And 
they  shall  also  recommend  such  legislation  as  in  their  judgment  may  be 
necessary  to  secure  just  and  reasonable  rates  for  the  transportation  of 
passengers  and  freights  and  for  the  prevention  of  unjust  discrimination. 
1932  Code,  §§  2133,  8278;  Civ.  C.  '22,  §§  94,  4826;  Civ.  C.  '12,  §§  89,  3152;  Civ.  C. 
'02,  §§  85,  2074;  G.  S.  1462;  R.  S.  79,  1637;  1882  (17)  819;  1883  (18)  485. 

5  8292-20.  Annual  reports  of  railroads  —  blanks  —  defective  reports  — 
transmitting  report  to  Governor. — The  commissioners  shall  require  the  an- 
nual reports  to  be  made  by  railroad  companies  in  manner  and  form  and  at 
the  time  provided  for  herein,  and  shall  be  authorized  to  require  reports  to 
be  made  of  such  other  matters  as  they  may  deem  expedient;  and  they  may, 
from  time  to  time,  make  such  changes  as  they  may  deem  proper  in  the 
form  of  report  herein  prescribed,  giving  the  corporations  one  year's  notice 
of  any  such  changes  or  additions  as  require  any  alterations  in  the  method 
or  form  of  keeping  their  accounts;  and  the  commissioners  shall,  on  or  be- 
fore the  first  day  of  June  in  each  year,  furnish  to  the  several  railroads 
blank  forms  of  such  reports.  When  the  report  received  from  any  corpora- 
tion is  defective,  or  probably  erroneous,  the  commissioners  shall  notify 
the  corporation  to  amend  the  same  within  fifteen  days.  The  commissioners 
shall  prepare  such  tables  and  abstracts  of  all  the  returns  they  shall  deem 
expedient,  and  their  annual  report  shall  be  transmitted  to  the  Governor  of 
the  State  on  or  before  the  second  Monday  in  November  in  each  year,  to  be 
laid  before  the  Legislature.  The  originals  of  the  report  or  reports,  as 
amended,  subscribed,  and  sworn  to  by  the  officers  of  the  corporation,  shall 
be  preserved  in  the  office  of  the  commissioners. 

1932  Code,  §  8279;  Civ.  C.  '22,  §  4827;  Civ.  C.  '12,  §  3153;  Civ.  C.  '02,  §  2075;  G.  S. 
1463;  R.  S.  1638;  1882  (17)  819. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
rier by  Rail  and  Express  Companies  under  §§  8292-20,  8245,  8246  and  8269: 

Rule  No.  18.  Filing  reports  and  furnishing  information  Each  company  shall  file 
in  the  office  of  the  Commission,  on  or  before  the  last  day  of  each  month,  a  report, 
duly  sworn  to,  showing  fully  and  in  detail  the  earnings  and  expenses  of  such  com- 
pany during  the  month  preceding. 

And  each  of  said  companies  shall,  on  or  before  the  first  day  of  March  of  each  year 
file  in  the  office  of  the  Commission  an  annual  report,  duly  sworn  to,  showing  fully 
and  in  detail  the  operations  of  such  company  during  the  preceding  fiscal  year, 
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to-wit:  from  January  the  first  to  December  the  thirty-first,  both  inclusive. 

All  of  said  reports  shall  be  rendered  on,  and  in  accordance  with,  the  printed 
forms  that  the  Commission  will  prescribe  and  furnish  for  that  purpose. 

In  addition  to  the  foregoing,  each  of  said  companies  shall  furnish  such  other  re- 
ports and  information  as  the  Commission  may  require  from  time  to  time. 

Furthermore,  it  shall  be  the  duty  of  each  of  said  companies  to  produce,  for  the 
inspection  of  the  Commission,  any  and  all  books,  papers,  contracts,  agreements  and 
other  original  records,  of  any  character,  whatsoever,  that  may  be  in  possession  of 
said  company,  or  within  its  power,  custody  or  control,  or  copies  thereof,  as  may 
be  demanded  and  designated  by  the  Commission.  (Filed  secretary  state's  office  June 
30,   1937.) 

§  8292-21.  Supervision  of  contracts  —  approving  division  of  earnings  — 
rules  and  regulations — void  agreements. — All  contracts  and  agreements 
between  railroad  companies  doing  business  in  this  State  as  to  rates  of 
freight  and  passenger  tariffs  shall  be  submitted  to  said  commissioners  for 
inspection  and  correction,  that  it  may  be  seen  whether  or  not  they  are  a 
violation  of  the  law  or  of  the  provisions  of  the  Constitution  or  this  chapter, 
or  of  the  rules  and  regulations  of  said  commissioners;  and  all  arrangements 
and  agreements  whatever  as  to  the  division  of  earnings  of  any  kind  by  com- 
peting railroad  companies  doing  business  in  this  State  shall  be  submitted 
to  said  commissioners  for  inspection  and  approval,  insofar  as  they  affect 
rules  and  regulations  made  by  said  commissioners  to  secure  to  all  persons 
doing  business  with  said  companies  just  and  reasonable  rates  of  freight 
and  passenger  tariff,  and  so  far  as  they  are  affected  by  any  of  the  provisions 
contained  in  this  chapter,  for  securing  to  all  persons  just,  equal  and  reason- 
able facilities  for  the  transportation  of  freight  and  passengers;  and  said 
commissioners  may  make  such  rules  and  regulations  as  to  such  contracts 
and  agreements  as  may  be  then  deemed  necessary  and  proper;  and  any 
such  agreements  not  approved  by  such  commissioners,  or  by  virtue  of 
which  rates  shall  be  charged  exceeding  the  rates  fixed  for  freight  and  pas- 
sengers, shall  be  deemed,  held  and  taken  to  be  violations  of  this  chapter, 
and  shall  be  illegal  and  void. 

If  the  said  contracts,  agreements,  or  arrangements  shall,  in  the  opinion 
of  the  commissioners,  in  any  way  be  in  violation  of  any  of  the  provisions 
of  this  chapter,  the  commissioners  shall  forthwith  notify  the  said  railroad 
companies,  in  writing,  of  their  objections  thereto,  specifying  such  objec- 
tions; and  if  the  said  railroad  companies  shall  fail  or  neglect,  within  five 
days  after  such  notice,  to  amend  and  alter  such  contract,  agreement,  or 
arrangement,  in  a  manner  satisfactory  to  the  commissioners,  the  commis- 
sioners, shall  thereupon  call  upon  the  attorney  general  to  institute  and 
conduct  such  legal  proceedings  as  may  be  necessary  to  enforce  the  penal- 
ties prescribed  in  this  chapter  for  such  violations  of  its  provisions. 

1932  Code,  §  8282;  Civ.  C.  '22,  §  4830;  Civ.  C.  '12,  §  3154;  Civ.  C.  '02,  §  2076;  G.  S. 
1464;  R.  S.  1639,  1665;  1892  (21)  13. 

§  8292-22.  Right  to  issue  subpoena — witness  fees — penalty  for  disregard 
of  subpoena — contempt. — Said  public  service  commissioners  in  making  any 
examination  for  the  purpose  of  obtaining  information  pursuant  to  this 
chapter  shall  have  power  to  issue  subpoenas  for  the  attendance  of  witness- 
es by  such  rules  as  they  may  prescribe,  and  said  witnesses  shall  receive 
from  the  state  treasury  for  such  attendance  one  dollar  per  day  and  five 
cents  per  mile  traveled  by  the  nearest  practical  route  in  going  to  and  re- 


§  8292-22  Civil  Code  Page  780 

turning  from  the  place  of  meeting  of  said  commissioners,  to  be  ordered 
paid  by  the  comptroller  general  upon  presentation  of  subpoenas  sworn  to 
by  the  witnesses  as  to  the  number  of  days  served  and  miles  traveled,  be- 
fore the  clerk  of  said  commissioners,  who  is  hereby  authorized  to  admin- 
ister oaths.  In  case  any  person  shall  wilfully  fail  or  refuse  to  obey  such 
subpoena,  it  shall  be  the  duty  of  any  circuit  judge  of  the  court  of  common 
pleas  and  general  sessions  of  any  county,  upon  application  of  said  com- 
missioners, to  issue  an  attachment  for  such  witness  and  compel  him  to  at- 
tend before  the  commissioners,  and  give  his  testimony  upon  such  matters 
as  shall  be  lawfully  required  by  such  commissioners;  and  said  circuit  judge 
shall  have  power  to  punish  for  contempt  as  in  other  cases  of  refusal  to  obey 
the  process  or  order  of  the  court. 

1932  Code,  §  8283;  Civ.  C.  '22,  §  4831;  Civ.  C.  '12,  §  3155;  Civ.  C.  '02,  §  2077;  G.  S. 
1465;  R.  S.  1640;  1892  (21)  16;  1935  (39)  25. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8292-22  and  8292-25: 

(Filed  secretary  state's  office  June  30,  1937.) 

*  Rule  No.  2.  Affidavits  required  When  expressly  ordered,  upon  the  hearing  of 
any  cause  that  may  hereafter  come  on  to  be  heard  before  the  Commission,  the  re- 
spective parties  shall  present  the  testimony  of  their  witnesses  by  affidavits,  in  like 
manner  as  the  same  are  now  by  law  required  to  be  submitted  upon  the  hearing 
of  applications  for  injunctions. 

*  Not  applicable  to  proceedings  Involving  common  carriers  by   rail.   See  Commission's  "Rules  of  Practice". 

*  Rule  No.  3.  Copies  of  affidavits  to  be  furnished  opposite  side  All  affidavits,  in- 
tended to  be  offered  by  either  party,  shall  be  served  upon  the  opposite  party,  his 
counsel  or  agent,  having  control  of  his  case,  at  least  five  days,  and  all  counter-affi- 
davits at  least  twelve  hours,  before  the  day  of  their  hearing.  This  rule  of  procedure 
■will  be  varied  only  when,  in  the  exercise  of  a  sound  discretion,  this  Commission  shall 
be  of  the  opinion  that  a  departure  from  this  letter  thereof  may  be  necessary  to 
the  attainment  of  substantial  justice. 

*  Not  applicable  to  proceedings  involving  common  carriers  by  rail.     See  Commission's  "Rules  of  Practice". 

§  8292-23.  Penalty  for  failure  by  agent,  etc.,  to  report,  etc. — Every  officer, 
agent  or  employee  of  any  railroad  company  who  shall  wilfully  neglect  or 
refuse  to  make  and  furnish  any  report  required  by  the  commissioners  as 
necessary  to  the  purposes  of  this  chapter,  or  who  shall  wilfully  and  unlaw- 
fully hinder,  delay,  or  obstruct  said  commissioners  in  the  discharge  of  the 
duties  imposed  upon  them,  shall  forfeit  and  pay  a  sum  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars  for  each  offense,  to 
be  recovered  in  any  action  in  the  name  of  the  State  as  provided  in  section 
8339. 

1932  Code,  §  8284;  Civ.  C.  '22,  §  4832;  Civ.  C.  '12,  §  3156;  Civ.  C.  '02,  §  2078;  G.  S. 
1465;  R.  S.  1640;  1892  (21)  16. 

§  8292-24.  May  propound  interrogatories. — The  commissioners  may  make 
and  propound  to  any  of  the  railroad  companies  of  this  State  any  interrog- 
atories additional  to  those  contained  in  the  schedule  and  report  hereinbe- 
fore provided,  which  shall  be  answered  by  such  companies  in  the  same 
manner. 

1932  Code,  §  8285;  Civ.  C.  '22,  §  4833;  Civ.  C.  '12,  §  3157;  Civ.  C.  '02,  §  2079;  G.  S. 
1467;  R.  S.  1642;  1892  (21)  16. 

§  8292-25.     Examination  of  books  on   application  of  certain  persons On 

the  application  in  writing  of  a  director,  or  of  any  person  or  persons  owning 
one-fiftieth  part  of  the  entire  paid-in  capital  stock  of  any  corporation  op- 
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erating  a  railroad,  or  the  bonds  or  other  evidences  of  indebtedness  of  such 
corporation  equal  in  amount  to  one-fiftieth  part  of  its  paid  in  capital  stock, 
the  railroad  commissioners  shall  make  an  examination  into  the  books  of 
said  corporation. 

1932  Code,  §  8286;  Civ.  C.  '22,  §  4834;  Civ.  C.  '12,  §  3158;  Civ.  C.  '02,  §  2080;  G.  S. 
1468;  R.  S.  1643;  1882  (17)  821. 

See  §  8292-22  for  rules  promulgated  under  §§  8292-22  and  8292-25. 

§  8292-26.  Have  access  to  list  of  stockholders. — The  public  service  com- 
missioners shall  further  have,  at  all  times,  access  to  the  list  of  stockholders 
of  every  corporation  operating  a  railroad,  and  may,  in  their  discretion,  at 
any  time,  cause  the  same  to  be  copied,  in  whole  or  in  part,  for  their  own 
information  or  for  the  information  of  persons  owning  stock  in  such  cor- 
poration. 

1932  Code,  §  8287;  Civ.  C.  '22,  §  4835;  Civ.  C.  '12,  §  3159;  Civ.  C.  '02,  §  2081;  G.  S. 
1469;  R.  S.  1644;  1882  (17)  821;  1935  (39)  25. 

The  court  will  not  take  judicial  notice  Legislative  power  is   not  delegated   to 

of  the  proceedings,  rules  and  regulations  commissioners.  Jones   Bros.   v.   Southern 

of  the  commission.  Jones  Bros.  v.  South-  Ry„  76  S.  C.  67,  70,  56  S.  E.  666,  32  L.  R. 

em  Ry.,  76  S.  C.  67,  70,  56  S.  E.  666,  32  A.  (N.  S.)  651. 
L.  R.  A.  (N.  S.)  651. 

§  8292-27.  Investigation  of  books  and  papers — agents  and  employees — 
delegation  of  powers — penalties. — It  shall  be  the  duty  of  said  commission- 
ers when  necessary  to  investigate  so  much  of  the  books  and  papers  of  all 
the  railroad  companies  doing  business  in  this  State  as  they  may  think  prop- 
er, to  ascertain  if  the  rules  and  regulations  as  aforesaid  have  been  com- 
plied with,  and  to  make  personal  visitations  of  railroad  offices,  stations  and 
other  places  of  business  for  the  purpose  of  examinations  and  to  make  rules 
and  regulations  concerning  such  examinations,  which  rules  and  regula- 
tions shall  be  observed  and  obeyed  as  other  rules  and  regulations  as  afore- 
said: said  commissioners  shall  also  have  full  power  and  authority  to  ex- 
amine all  agents  and  employees  of  said  railroad  companies  and  other  per- 
sons under  oath  and  otherwise,  in  order  to  procure  the  necessary  informa- 
tion to  make  just  and  reasonable  rates  of  freight  and  passenger  tariffs,  and 
to  ascertain  if  such  rules  and  regulations  are  observed  or  violated,  and  to 
make  necessary  and  proper  rules  and  regulations  concerning  such  exami- 
nations, and  which  rules  and  regulations  herein  provided  for  shall  be 
obeyed  and  enforced  as  all  other  rules  and  regulations  provided  for  in  this 
chapter.  The  powers  herein  conferred  upon  the  commissioners  to  fix  pas- 
senger and  freight  rates,  joint  and  several,  are  hereby  delegated  to  them 
by  the  General  Assembly,  as  fully  as  the  General  Assembly  itself  could 
exercise  them;  and  in  arriving  at  their  conclusions  and  decisions  as  to  what 
are  just  and  reasonable  rates,  and  in  making  examinations  for  such  pur- 
pose, they  shall  have  the  powers  conferred  in  sections  8292-22  to  8292-25 
for  securing  the  attendance  of  witnesses,  reports  and  testimony  of  officers, 
agents  or  employees  of  railroad  companies,  and  for  the  production  of  books 
and  papers;  and  for  violation  of  the  provisions  of  this  section  the  same  pen- 
alties are  hereby  imposed  as  are  provided  in  said  sections,  respectively; 
and  such  witnesses  shall  receive  the  compensation  prescribed  in  section 
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8292-22.     Said  passenger  rates  shall  not  exceed  those  allowed  by  section 
8407. 

1932  Code.  §  8288;  Civ.  C.  '22,  §  4836;  Civ.  C.  '12,  §  3160;  Civ.  C.  '02,  §  2082;  R.  S. 
1645;  1892  (21)  13. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8292-27: 

*  Rule  No.  1.  Complaint  and  answers  All  complaints  or  petitions  to  the  Commis- 
sion must  plainly  and  distinctly  state  the  grounds  of  complaint,  the  items  being  num- 
bered and  clearly  set  forth  in  writing. 

In  like  mannar,  all  defenses  must  be  distinctly  made  in  writing,  and  the  items 
correspondingly  numbered,  as  above  stated. 

These  specifications,  whether  of  complaint  or  of  defense,  may  be  accompanied,  if 
the  parties  so  desire,  by  any  explanation  or  argument,  or  by  any  suggestion  touch- 
ing the  proper  remedy  or  policy.  The  parties  may  also  be  heard  in  person,  or  by  at- 
torney, or  by  written  argument,  upon  such  written  statements  being  first  filed. 
(Filed  secretary  state's  office  June  30,  1937.) 

*  Not   to  proceedings   involving  common   carriers   by   rail.    See   Commission's    "Rules   of   Practice". 

Public  utilities  appealing  from  rate  decision  file  bond,  see  section  8240. 


ARTICLE  5 
Rates,  Charges  and  Regulations 

8293.  Unreasonable  rates  declared  extor-      8324.  Cars  of  connecting  carriers. 

tion.  8325.  Recognition     of    through     bills     of 

8294.  Unjust  discrimination.  lading. 

8295.  Charges  in  proportion  to  distance.      8326.  Facilities  for  handling  freight. 

8297.  Charges  for  shorter  hauls.  8327.  Designation   of   route   by   shipper. 

8298.  Exceptions  as  to  uniform  charges.  8328,  8328-1.  Penalty  for  violation. 

8299.  Scope  of  article.  8329,   8330.  Interchange   of  traffic. 

8300.  Itemized  statement  of  charges.  8331    thru    8334.    Connecting     track     for 

8301.  Settlement  according  to  contract.  lines  passing  through  same  city. 

8302.  Recovery  of  excess  charges.  8335,    8336.    Joining    tracks    with    other 

8303.  Cotton  classed  as  heavy  goods.  carrier. 

8304.  Commission  to  make  tariffs.  8337.  Connecting       roads     operated     by 

8305.  Schedule  of  rates.  same  company. 

8306  thru  8308.   Storage  charges.  8338.  Violation    of   commissioners'    regu- 

8309.  Freight  rates  on  melons,  etc.  lations. 

8310,  8311.  Contracts    between    carriers,      8339.  Actions  for  damages, 
telephone      and      telegraph      com-      8340.  Freight  receipt. 

panies.  8341.  Mandamus   to   require  compliance. 

8312    thru   8315.  Discrimination   by    con-  8342.  Names  and  residences  of  president 
necting  railroads.  and  directors. 

8316.  Receipt   of   cars   of   other   carriers.  8343  thru  8345.  Running  trains  on  Sun- 

8317,  8318.  Interference    with    contracts  day. 

between  shipper  and  consignee.  8346   thru   8349.  Transportation    of    ani- 

8319  thru  8321.  Reweighing  of  shipment.  mals. 

8322,  8323.  Scale  of  carriers. 

§  8293.  Charge  of  unreasonable  rates — declared  to  be  extortion — punish- 
ment.— If  any  railroad  corporation  organized  or  doing  business  in  this  State 
under  the  act  of  corporation,  or  general  law  of  this  State  now  of  force,  or 
which  may  hereafter  be  enacted,  or  any  railroad  corporation  organized,  or 
which  may  hereafter  be  organized,  under  the  laws  of  any  other  State,  and 
doing  business  in  this  State,  shall  charge,  collect,  demand  or  receive  more 
than  a  fair  and  reasonable  rate  of  toll  or  compensation  for  transportation 
of  passengers,  or  freight  of  any  description,  or  for  the  use  and  transporta- 
tion of  any  railroad  car  upon  its  tracks  or  any  of  its  branches,  or  upon  any 
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railroad  within  this  State  which  it  has  the  right,  license  or  permission  to 
use,  operate  or  control,  the  same  shall  be  deemed  guilty  of  extortion,  and, 
upon  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars. 

1932  Code,  §§  1696,  8293;  Civ.  C.  '22,  §  4841;  Civ.  C.  '12,  §  3165;  Civ.  C.  '02,  §  2083; 
Cr.  C.  '22,  §  642;  Cr.  C.  '12,  §  667;  Cr.  C.  '02,  §  476;  G.  S.  373;  R.  S.  1646;  1892  (21)  10. 

See  §  8240. 

§  8294.     Unjust    discrimination    prohibited — punishment — rebates. — If    any 

railroad  corporation,  as  aforesaid,  shall  make  any  unjust  discrimination  in 
its  rates  and  charges  of  toll  as  compensation  for  transportation  of  passeng- 
ers or  freights  of  any  description,  or  for  the  use  and  transportation  of  any 
railroad  car  upon  its  said  road  or  upon  any  of  the  branches  thereof,  or  upon 
any  railroads  connected  therewith  which  it  has  the  right,  license  or  per- 
mission to  operate  or  control  within  this  State,  the  same  shall  be  deemed 
guilty  of  having  violated  the  provisions  of  this  chapter,  and,  upon  con- 
viction thereof,  shall  be  fined  in  a  sum  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars. 

It  shall  be  unlawful  for  any  person  so  engaged  as  aforesaid,  or  person 
engaged  solely  in  the  shipment  or  receiving  property,  directly  or  indirectly, 
to  allow  or  receive  any  rebate,  drawback  or  other  advantage,  in  any  form, 
upon  shipments  made  or  services  rendered  or  received  by  them  as  afore- 
said. 

1932  Code,  §§  1697,  8294;  Civ.  C.  '22,  §  4842;  Civ.  C.  '12,  §  3166;  Civ.  C.  '02,  §  2084; 
Cr.  C.  '22,  §  643;  Cr.  C.  '12,  §  668;  Cr.  C.  '02,  §  477;  G.  S.  374;  R.  S.  1647;  1892  (21) 
10,  11. 

Contract  to  furnish  cars  to  shipper  on      Strock  v.  Southern  Ry.,  142  S.  C.  207,  140 
specified  day  for  transportation  of  prop-      S.  E.  470. 
erty  intrastate  is  valid  and  enforceable. 

§  8295.  Charges  in  proportion  to  distance — passengers — freights  and  cars 
— construction  and  application. — It  shall  be  unlawful  for  any  such  person 
or  persons  so  engaged  as  aforesaid,  to  charge,  collect  or  receive  for  the 
transportation  of  any  passenger  or  freight  of  any  description  upon  its  rail- 
road for  any  distance  within  this  State  the  same  or  a  greater  amount  of 
toll  or  compensation  than  is  at  the  "same  time  charged,  collected  or  received 
for  the  transportation  of  any  passenger  of  the  same  class  or  like  quantity  of 
freight  of  the  same  class  over  a  greater  distance  of  the  same  railroad;  or  to 
charge,  collect  or  receive  at  any  point  upon  its  railroad  a  higher  rate  of 
toll  or  compensation  for  receiving,  handling  or  delivering  freight  of  the 
same  class  and  quantity  than  it  shall  at  the  same  time  charge,  collect  or  re- 
ceive at  any  point  upon  the  same  railroad;  or  to  charge,  collect  or  receive 
for  transportation  of  any  passenger  or  freight  of  any  description  over  its 
railroad  a  greater  amount  as  toll  or  compensation  than  shall  at  the  same 
time  be  charged,  collected  or  received  by  it  for  the  transportation  of  any 
passenger  of  the  same  class  or  like  quantity  of  freight  of  the  same  class 
being  transported  over  any  portion  of  the  same  railroad  of  equal  dis- 
tance; or  to  charge,  collect  or  receive  from  any  person  or  persons  a  higher 
or  greater  amount  of  toll  or  compensation  than  it  shall  at  the  same  time 
charge,  collect  or  receive  from  any  other  person  or  persons  for  receiving, 
handling  or  delivering  freight  of  the  same  class  and  like  quantity  at  the 
same  time  upon  its  railroad  or  to  charge,  collect  or  receive  from  any  person 
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or  persons  for  the  transportation  of  any  freight  upon  its  railroad  a  higher  or 
greater  rate  of  toll  or  compensation  than  it  shall  at  the  same  time  charge, 
collect  or  receive  from  any  person  or  persons  for  the  transportation  of  a  like 
quantity  of  freight  of  the  same  class  being  transported  from  the  same  point 
over  equal  distances  of  the  same  railroad;  or  to  charge,  collect  or  receive 
from  any  person  or  persons  for  the  use  and  transportation  of  any  railroad 
car  or  cars  upon  its  railroad  for  any  distance  the  same  or  a  greater  amount 
of  toll  or  compensation  than  is  at  the  same  time  charged,  collected  or  re- 
ceived from  any  other  person  or  persons  for  the  use  and  transportation  of 
any  railroad  car  of  the  same  class  or  number  for  a  like  purpose  being  trans- 
ported over  a  greater  distance  of  the  same  railroad;  or  to  charge,  collect  or 
receive  from  any  person  or  persons  for  the  use  and  transportation  of  any 
railroad  car  or  cars  upon  its  railroad  a  higher  or  greater  rate  of  toll  or  com- 
pensation that  it  shall  at  the  same  time  charge,  collect  or  receive  from  any 
other  person  or  persons  for  the  use  and  transportation  of  any  railroad  car 
or  cars  of  the  same  class  or  number  for  a  like  purpose  being  transported 
from  the  same  point  over  an  equal  distance  of  the  same  railroad.  And  all 
such  discriminating  rates,  charges,  collections  or  receipts,  whether  made  di- 
rectly or  by  means  of  any  rebate,  drawback  or  other  shift  or  evasion,  shall 
be  deemed  and  taken  against  such  person  or  persons  so  engaged  as  afore- 
said as  prima  facie  evidence  of  the  unjust  discrimination  prohibited  by  the 
provisions  of  this  article. 

This  section  shall  not  be  construed  so  as  to  exclude  other  evidence  tend- 
ing to  show  any  unjust  discrimination  in  freight  and  passenger  rates.  The 
provisions  of  this  section  and  the  two  preceding  sections  shall  extend  and 
apply  to  any  railroad,  the  branches  thereof,  and  any  road  or  roads  which 
any  such  person  or  persons  so  engaged  as  aforesaid  has  the  right,  license 
or  permission  to  use,  operate  or  control  wholly  or  in  part  within  this  State: 
provided,  however,  that  nothing  herein  contained  shall  be  so  construed  as 
to  prevent  such  person  or  persons  so  engaged  as  aforesaid  from  issuing  com- 
mutation, excursion  or  thousand  mile  tickets  as  the  same  are  now  issued 
by  such  corporations. 

1932  Code,  §  8295;  Civ.  C.  '22,  §  4843;  Civ.  C.  '12,  §  3167;  Civ.  C.  '02,  §  2085;  G.  S. 
1442;  R.  S.  1648;  1882  (18)  487. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8295  and  8304: 

Rule  No.  15.  Discrimination  All  of  the  various  kinds  of  tickets  that  may  be  on  sale 
at  any  and  all  other  offices  of  a  given  railroad  company,  in  any  given  town  or  city, 
shall  likewise  be  kept  on  sale  at  the  depot  ticket  office  of  such  railroad  company 
in  such  town  or  city,  at  the  same  prices. 

There  shall  be  no  unjust  discrimination  as  to  passenger  rates  in  favor  of  or  against 
any  individual  or  locality:  Provided,  however,  That  this  rule  shall  not  be  so  con- 
strued as  to  prevent  railroad  companies  issuing  commutation,  excursion  or  mileage 
tickets  as  the  same  are  now  issued.  (Filed  secretary  state's  office  June  30,  1937.) 

Section  not  unreasonable. — This  sec-  recover  penalty  under  §  8470  for  violat- 
ion was  held  not  unreasonable.  Brown  ing  §  8295  against  railroad  company  for 
v.  Seaboard,  etc.,  Ry.  Co.,  122  S.  C.  333,  overcharging  for  ticket  the  issue  should 
115  S.  E.  638.  be  submitted  to  jury.  State  v.  Grant,  174 

The  receipt  of  excess  fares  by  a  ticket  S.  C,  195;  177  S.  E.  148. 
agent  is  only  prima  facie  evidence  of  a  Fare  originally  fixed  by  director  gen- 
violation  of  this  section.  Brown  v.  Sea-  eral. — Statutory  provision  penalizing  re- 
board,  etc.  Ry.  Co.,  122  S.  C.  333,  115  S.  ceipt  of  excess  fare  was  held  applicable 
E.  638.  to  fare  originally  fixed  by  director  gen- 
Jury  question  when  evidence  conflicts.  eral.  Brown  v.  Seaboard,  etc.,  Ry.  Co.,  128 
—When  evidence  conflicts   in  action  to  S.  C.  114,  121  S.  E.  669. 
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Interstate    commerce. — This    section    is  (N.  S.)  986. 

not   applicable    to    interstate    commerce.  As   to  what  are   interstate  shipments, 

Railroad  Com'rs  v.  Charlotte,  etc.,  R.,  22  see  Frasier  &  Co.  Charleston,  etc.,  R.  Co., 

S.  C.   220,  27  Am.   St.   Rep.   559;  Hall  v.  81  S.  C.  162,  163,  62  S.  E.  14,  28  L.  R.  A. 

South  Carolina  Ry.  Co.,  25  S.  C.  564,  27  (N.   S.)   986;   Hunter  v.   Charleston,   etc., 

Am.  St.  Rep.  567,  24  L.  R.  A.  (N.  S.)  758;  R.  Co.,  81  S.  C.  169,  62  S.  E.  13,  28  L.  R. 

Sternberger  v.  Cape  Fear,  etc.,  R.  Co.,  29  A.    (N.   S.)    986;   Hanley  v.   Kansas   City, 

S.  C.  510,  7  S.  E.  836,  2  L.  R.  A.  105,  17  etc.,  Ry.  Co.,  187  U.  S.  617,  23  S.  Ct.  214, 

L.  R.  A.  443,  60  L.  R.  A.  644,  28  L.  R.  A.  47  L.  Ed.  333. 

§  8297.  Charges  for  shorter  hauls — construction. — It  shall  be  unlawful  for 
any  person  or  persons  engaged  in  the  transportation  of  property  as  pro- 
vided in  section  8293  to  charge  or  receive  any  greater  compensation  for 
carrying,  receiving,  storing,  forwarding  or  handling  articles  of  the  same 
character  and  description  for  a  shorter  than  a  longer  distance  in  one  con- 
tinuous carriage;  and  the  road  of  a  corporation  shall  include  all  the  road 
in  use  by  such  corporation,  whether  owned  or  operated  under  a  contract 
or  lease  by  such  corporation:  provided,  that  nothing  in  this  chapter  con- 
tained shall  be  construed  so  as  to  require  any  corporation  or  combination 
of  corporations  to  regulate  their  charges  for  shorter  distances  by  their 
proportion  of  through  rates  between  terminal  or  junctional  competitive 
points:  provided,  further,  that  if  one  corporation  should  use,  operate  or 
otherwise  control,  wholly  or  in  part,  several  lines  or  divisions  of  hitherto 
independent  railroads  within  the  State,  the  commission  may  in  their  dis- 
cretion, conjointly  with  the  said  corporations,  fix  different  rates  of  toll  or 
compensation  for  freight  traffic  on  each  of  said  hitherto  independent  lines 
or  divisions:  provided,  further,  that  the  railroad  commission,  conjointly 
with  the  railroad  companies,  shall  have  authority  to  make  special  rates  for 
the  purpose  of  developing  all  manufacturing,  mining,  milling  and  internal 
improvements  in  this  State. 

1932  Code,  §  8297;  Civ.  C.  '22,  §  4844;  Civ.  C.  '12,  §  3168;  Civ.  C.  '02,  §  2086;  G.  S. 
1443;  R.  S.  1649;  1887  (19)  790. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8297: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  44.  Regulating  charges  for  shorter  distances  The  railroads  will  not  be  re- 
quired to  regulate  their  charges  for  shorter  distances  by  their  proportion  of  through 
rates  between  terminal  or  junctional  competitive  points. 

Rule  No.  24.  Rates  between  competitive  points  Where  there  are  two  or  more  rail- 
road lines  between  any  two  points  in  South  Carolina,  having  through  connections, 
the  lowest  freight  rate  established  between  such  points  shall  be  charged  by  the  other 
lines  accepting  the  freight  for  transportation  between  said  points. 

As  to  what  is  terminal  point,  see  Stern-      A.  443,  60  L.  R.  A.  644,  28  L.  R.  A.   (N. 
berger  v.  Cape  Fear,  etc.,  R.  Co.,  29  S.  C.      S.)  986. 
510,  7  S.  E.  836,  2  L.  R.  A.  105,  17  L.  R. 

§  8288.  Exceptions  as  to  uniformity  in  freight  charges. — Nothing  in  this 
chapter  shall  apply  to  the  carriage,  receiving,  storing,  handling,  or  forward- 
ing of  property  carried  for  the  United  States,  or  any  State  thereof,  at  lower 
rates  of  freight  and  charges  than  for  the  general  public,  or  to  the  transpor- 
tation of  articles  free,  or  at  reduced  rates  of  freight,  for  charitable  purposes, 
or  to  or  from  public  fairs  and  expositions  for  exhibition. 

1932  Code,  §  8298;  Civ.  C.  '22,  §  4845;  Civ.  C.  '12,  §  3169;  Civ.  C.  '02,  §  2087;  G.  S. 
1444;  R.  S.  1650;  1887  (19)  840. 

§  8299.     Chapter  applies  to  continuous  or  part  continuous  carriage. — Each 


§  8299  Civil  Code  Page  786 

and  all  of  the  provisions  of  this  chapter  shall  apply  to  all  property,  and  the 
receiving,  delivery,  loading,  unloading,  handling,  storing,  or  carriage  of  the 
same  on  one  actually  or  substantially  continuous  carriage,  or  as  part  of 
such  continuous  carriage,  as  provided  for  in  section  8293;  and  the  compen- 
sation therefor,  whether  such  property  be  carried  wholly  on  one  railroad  or 
partly  on  several  railroads,  and  whether  such  services  are  performed  or 
compensation  paid  by  or  to  one  person  alone  or  in  connection  with  another 
or  other  persons. 

1932  Code,  §  8299;  Civ.  C.  '22,  §  4846;  Civ.  C.  '12,  §  3170;  Civ.  C.  '02,  §  2088;  G.  S. 
1445;  R.  S.  1651;  1887  (19)  814. 

§  8300.  Consignee  entitled  to  itemized  statement  of  charges — correction 
of  errors. — Whenever  any  article  c~  articles  of  freight  shall  be  shipped  to 
any  point  within  the  limits  of  this  State,  whether  shipped  from  a  point  be- 
yond the  limits  of  this  State  or  not,  it  shall  and  may  be  lawful  for  the  con- 
signee or  consignees  of  said  articles  to  demand  and  receive  from  the  agent 
or  agents  of  the  railroad  company  delivering  the  same,  and  before  the 
payment  of  any  charges  upon  the  same,  a  full  and  correct  statement  of 
said  charges,  the  class  or  classes  to  which  each  and  every  of  the  articles 
belong,  the  rates  of  freight  charged  for  each  class  and  showing  the  total 
amount  to  be  paid  by  said  consignee  or  consignees  together  with  the 
proportion  of  the  same  to  be  paid  to  each  road  over  which,  or  any  part  of 
which,  said  freight  may  have  passed,  whether  such  road  be  beyond  the 
limits  of  this  State  or  not:  provided,  that  should  such  itemized  statement 
not  be  incorporated  in  the  waybills  the  agent  or  agents  shall  deliver  the 
articles  on  the  payment  of  freight  and  procure  as  soon  as  possible  such 
required  items  when  demanded.  If  any  errors  should  then  appear  the  same 
shall  be  immediately  collected  by  such  agent  or  agents. 

1932  Code,  §  8300;  Civ.  C.  '22,  §  4847;  Civ.  C.  '12,  §  3171;  Civ.  C.  '02,  §  2089;  G.  S. 
1446;  R.  S.  1652;  1889  (20)  378. 

§  8301.     Consignee  may  require  settlement  according  to  contract — penalty. 

— In  all  cases  the  railroad  company  delivering  freights  to  consignees  shall 
be  required  to  settle  their  freight  charges  according  to  the  contract  as  set 
forth  in  the  bill  of  lading  from  the  shipping  point,  and  they  are  hereby 
forbidden  to  retain  the  article  of  freight  after  the  consignee  offers  and  is 
ready  and  willing  to  comply  with  the  terms  of  said  bill  of  lading. 

1932  Code,  §  8301;  Civ.  C.  '22,  §  4848;  Civ.  C.  '12,  §  3172;  Civ.  C.  '02,  §  2090;  G.  S. 
1448;  R.  S.  1654;  1889  (20)  378. 

§  8302.  Provision  to  recover  charges  from  common  carriers  in  excess  of 
legal  rate. — In  all  cases  where  any  common  carrier  shall  charge  more  than 
the  legal  rate  of  transportation  applying  to  any  goods,  commodities,  live 
stock  or  any  other  kind  of  property  as  shown  by  any  rates  fixed  by  law,  or 
by  the  tariffs  filed  with  and  approved  by  the  public  service  commission  of 
this  State  in  the  case  of  interstate  transportation,  or  by  the  United  States 
commerce  commission,  as  required  by  law,  then,  in  all  such  cases,  the  con- 
signee, or  owner  and  holder  of  a  bill  of  lading,  or  the  owner  of  such  prop- 
erty transported,  who  may  have  paid  such  illegal  charge  or  charges,  shall 
have  the  right  to  recover  in  any  court  of  competent  jurisdiction  any  and  all 
such  amounts  as  may  have  been  paid  in  excess  of  the  legal  rate  or  rates 
applying  to  such  property,  and  such  persons  shall  not  be  defeated  of  a  re- 
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covery  on  account  of  the  fact  that  such  payment  or  payments  may  have 
been  made  voluntarily;  provided,  however,  no  actions  shall  be  maintained 
hereunder  until  after  thirty  days  from  demand  upon  such  common  car- 
rier for  the  repayment  of  such  excess  charges. 

1932  Code,  §  8302;  Civ.  C.  '22,  §  4849;  1914  (28)  641;  1935  (39)  25. 

§  8303.  Cotton — how  classified  by  common  carriers. — All  cotton  packed 
in  bales  transported  by  common  carriers  within  the  limits  of  this  State 
shall  be  classed  as  "heavy  goods" —  that  is  to  say,  an  article  to  be  weighed, 
and  charged  for  and  treated  accordingly:  provided,  that  any  common  car- 
rier before  receiving  such  cotton  for  shipment,  shall  have  the  right  to  de- 
mand from  the  shipper  the  weights  of  the  several  bales  thereof,  and  to 
adopt  the  same  as  the  weights  upon  which  freight  is  to  be  charged;  and  in 
case  of  loss,  no  recovery  shall  be  had  by  any  shipper  for  a  greater  amount 
than  the  weights  so  furnished  by  him. 

1932  Code,  §  8303;  Civ.  C.  '22,  §  4850;  Civ.  C.  '12,  3173;  Civ.  C.  '02,  §  2091;  G.  S. 
1449;  R.  S.  1655;  1889  (20)  378. 

§  8304.     Commissioners  to  make  freight  and  passenger  tariffs — regulations. 

— The  commissioners  elected  as  hereinbefore  provided,  shall,  as  provided 
in  the  next  section,  make  reasonable  and  just  rates  of  freight  and  passenger 
tariffs,  to  be  observed  by  all  railroad  companies  doing  business  in  this 
State  on  the  railroads  therein,  but  said  passenger  rates  shall  not  exceed  the 
maximum  prescribed  in  section  8407;  they  shall  make  reasonable  and  just 
rules  and  regulations  to  be  observed  by  all  railroad  companies  doing  busi- 
ness in  this  State,  as  to  charges  to  any  and  all  points  for  the  necessary 
hauling  and  delivery  of  all  freights;  shall  make  such  just  and  reasonable 
rules  and  regulations  as  may  be  necessary  for  preventing  unjust  discrim- 
ination in  the  transportation  of  freight  and  passengers  on  the  railroads  in 
this  State;  shall  have  the  power  to  make  just  and  reasonable  joint  rates  for 
all  connecting  roads  doing  business  in  this  State,  as  to  all  traffic  or  business 
passing  from  one  of  said  roads  to  another,  and  to  require  the  making  of 
such  connection  at  intersecting  points  of  the  schedules  of  trains  as  the 
public  convenience  may  in  their  judgment  demand:  provided,  however, 
that  before  applying  joint  rates  to  roads  that  are  not  under  the  manage- 
ment and  control  of  one  and  the  same  company  the  commissioners  shall 
give  thirty  days'  notice  to  said  roads  of  the  joint  rate  contemplated  and  of 
its  division  between  said  roads,  and  give  hearing  to  roads  desiring  to  ob- 
ject to  the  same;  shall  make  reasonable  and  just  rates  of  charges  for  use 
of  railroad  cars  carrying  any  and  all  kinds  of  freight  and  passengers  on 
said  railroad,  no  matter  by  whom  owned  or  carried,  and  shall  make  just 
and  reasonable  rules  and  regulations  to  be  observed  by  said  railroad  com- 
panies or  railroads,  to  prevent  the  giving  or  paying  of  any  rebate  or  bonus, 
directly  or  indirectly,  and  from  misleading  or  deceiving  the  public  in  any 
manner,  as  to  the  real  rates  charged  for  freight  and  passengers:  provided, 
that  nothing  in  this  chapter  shall  be  taken  as  in  any  manner  abridging  or 
controlling  the  rates  for  freight  charged  by  any  railroad  company  in  this 
State  for  carrying  freight  which  comes  from  or  goes  beyond  the  boundaries 
of  the  State,  and  on  which  freight  less  than  local  rates  on  any  railroad  car- 
rying the  same  are  charged  by  such  railroad,  but  said  railroad  companies 
shall  possess  the  same  power  and  right  to  charge  such  rates  for  carrying 
such  freights  as  they  possessed  before  the  passage  of  this  article,  and  com- 
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missioners  shall  have  full  power,  by  rules  and  regulations,  to  designate  and 
fix  the  difference  in  rates  of  freight  and  passenger  transportation  to  be  al- 
lowed for  shorter  and  longer  distances  on  the  same  or  different  railroads, 
and  to  ascertain  what  shall  be  the  limit  of  longer  and  shorter  distances. 

1932  Code,  §  8304;  Civ.  C.  '22,  §  4851;  Civ.  C.  '12,  §  3174;  Civ.  C.  '02,  §  2092;  R.  S. 
1656;   1892  (21)   11. 

See  §  8292-12  for  rules  promulgated  under  §§  8292-12  and  8304. 
See  §  8295  for  rules  promulgated  under  §§  8295  and  8304. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8304: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  22.  Local  shipments  All  shipments  moving  locally  by  rail,  between  points 
in  South  Carolina  are  subject  to  the  rates,  rules  and  regulations  as  adopted  by  the 
Public  Service  Commission  of  South  Carolina,  unless  there  is  issued  at  the  time  of 
shipment  at  the  place  the.  shipment  originates,  or  at  the  nearest  agency  station 
thereto,  through  interstate  bill  of  lading  to  the  final  point  of  destination  of  the  ship- 
ment, or  such  a  bill  of  lading  as  may  be  exchanged  for  ship's  bill  of  lading  at  a 
place  of  export. 

Rule  No.  23.  Joint  rates  defined, manner  of  making  combination  rates  Joint  freight 
rates  are  those  ordered  put  in,  or  authorized,  by  the  Public  Service  Commission  of 
South  Carolina,  which  rates  shall  only  apply  on  shipments  moving  between  two 
points  in  the  State  of  South  Carolina,  over  two  or  more  railroad  routes,  not  under  the 
same  management  or  control. 

(b)  In  making  combination  rates  between  points  in  South  Carolina  where  no  joint 
rates  are  in  effect,  no  railroad  shall  charge  more  than  its  maximum  rates,  less 
twenty  per  cent.,  except  that  in  no  case  shall  the  total  rate  so  made  be  less  than  the 
maximum  mileage  rate  for  the  tofal  short  line  distance. 

(c)  In  making  combination  rates,  where  one  or  more  of  the  factors  are  specific 
point  to  point  or  mileage  rates  lower  than  the  maximum  rates  prescribed  by  the 
Commission  and  the  other  factor  or  factors  is  the  maximum  mileage  rate,  the  factor 
or  factors  which  is  the  maximum  mileage  rate  is  subject  to  a  deduction  of  twenty 
per  cent  except  that  the  total  rate  so  made  must  not  be  less  than  the  maximum 
mileage  rate  for  the  total  short  line  distance.  Where  one  or  more  of  the  factors  are 
specific  point  to  point  rates,  or  mileage  rates  voluntarily  established  by  the  rail- 
roads lower  than  the  maximum  rates  or  scales,  such  rates  will  not  be  subject  to  a 
deduction  of  twenty  per  cent. 

(d)  "The  maximum  mileage  rates"  are  the  mileage  rates  (or  scales)  prescribed  by 
the  Public  Service  Commission  of  South  Carolina. 

(e)  Fractions  resulting  in  the  deduction  from  the  maximum  mileage  rate,  as 
required  by  this  rule,  shall  be  disposed  of  in  accordance  with  the  provision  of  Rule 
No.  16  exceptions  No.  8,  Note  53,  before  combining  the  factors  which  constitute  the 
through  rate. 

Rule  No.  25.  Distances  for  changing  rates  Ten  miles  has  been  fixed  as  the  usual 
limit  for  a  change  of  freight  rates  in  South  Carolina,  but  the  railroads  may,  if  they  so 
desire  for  intermediate  distances,  adopt  rates  also  intermediate  between  those 
given  in  the  tables. 

When  the  distance  between  stations  ends  in  a  fraction  of  a  mile,  such  fraction, 
if  .5  or  over,  will  be  counted  as  a  mile.  If  less  than  .5,  such  fraction  will  not  be 
considered. 

Stations  not  over  two  miles  beyond  the  upper  limits  of  ten-mile  group  may  be 
included  in  such  group.  The  Commission  reserves  the  right,  however,  to  correct  the 
charge  in  extreme  cases  which  work  hardships,  although  the  same  may  not  violate 
the  letter  of  its  rules. 

Rule  No.  2G.  No  change  of  rates  without  approval  of  the  Commission  The  rates 
fixed  or  authorized  by  this  Commission  are  to  be  regarded  as  maximum  rates,  which 
the  railroads  shall  not  exceed,  except  when  specifically  authorized  by  rule  or  written 
consent  of  this  Commission.  The  railroads  may  adopt  lower  rates  with  the  consent  of 
the  Commission,  but  if  they  do  so  for  one  shipper  or  person,  they  must,  for  like 
service,  apply  the  same  reduction  of  rates  for  all  other  persons  and  if  they  fix  less 
freight  rates  from  one  station,  they  shall  make  a  corresponding  reduction  of  the 
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same  per  cent,  at  all  stations  along  the  line  of  road,  so  as  not  to  discriminate  against 
any  person  or  locality  except  as  provided  in  Rule  25. 

Rule  No.  27.  No  discrimination  allowed  There  shall  be  no  discrimination  by  any 
railroad  company  chartered  by  this  State  in  favor  of  or  against  any  railroad  company 
with  which  it  may  connnect,  but  each  road  shall  deal  with  all  its  connections  at 
any  one  point  on  the  same  terms,  and  shall  afford  the  like  customary  facilities  for 
the  interchange  of  freight  between  all  of  its  connections  at  the  same  point,  any 
contract,  combination,  joint  ownership  or  management  to  the  contrary  notwithstand- 
ing. 

Rule  No.  28.  No  rebate  permitted  No  rebate,  bonus,  drawback  or  other  advantage 
in  any  form  shall  be  allowed,  directly  or  indirectly,  upon  shipments  made  or  service 
rendered  to  any  person,  but  the  rates  shall  be  the  same  to  all. 

Rule  No.  51.  Milling-in-transit  rules  Section  1.  Wheat  or  corn  may  be  shipped  from 
railway  stations  in  South  Carolina. 

Section  2.  To  milling  points  located  on  the  railroads  in  South  Carolina  and  milled 
and  the  product  reshipped  to  stations  in  South  Carolina  under  the  following  rules, 
viz.: 

Section  3.  Shipments  of  wheat  or  corn  to  be  milled  in  transit  must  be  filled  to 
the  milling  point  at  full  tariff  rates. 

Section  4.  Original  bills  of  lading  and  expense  bills  for  wheat  or  corn  (the  pro- 
duct of  which  is  to  be  reshipped),  must  be  surrendered  to  the  railroad's  agent  at 
milling  point. 

Section  5.  These  bills  of  lading  and  expense  bills  must  be  cancelled  so  as  to 
prevent  their  use  a  second  time. 

Section  6.  The  agent  at  milling  point  must  keep  a  ledger  account  with  the  mill, 
which  should  show  the  receipts  of  wheat  or  corn,  and  the  shipments  of  each  kind  of 
milled  product  made  thereunder. 

Section  7.  Waybills  for  the  product  from  milling  points  must  show  the  original 
point  of  shipment  of  the  wheat  or  corn  from  which  it  is  milled  and  the  number 
and  date  of  the  waybill  upon  which  it  is  received  at  the  mill. 

Section  8.  When  the  conditions  of  these  rules  have  been  fully  complied  with  the 
agent  at  the  milling  point  is  authorized  to  waybill  shipments  of  milled  products  at 
the  difference  between  the  rate  on  the  wheat  or  corn  into  the  mill  and  the  rate  on 
the  milled  product  for  a  distance  equal  to  the  sum  of  the  distance  from  point  of 
origin  of  the  grain  (from  which  milled),  to  the  milling  point,  plus  the  distance  from 
the  milling  point  to  destination  of  the  milled  product,  as  provided  for  in  local  tariff 
of  all  railroads. 

For  example,  the  agent  at  Rock  Hill,  S.  C,  has  a  shipment  of  flour  in  sacks  milled 
from  wheat  received  from  a  point  75  miles  distant  from  Rock  Hill,  to  be  reshipped 
to  a  point  50  miles  from  Rock  Hill.  In  this  instance  the  total  haul  is  125  miles. 
The  rate  on  the  wheat  into  the  mill  is  19  cents,  the  rate  on  the  flour  in  sacks  (Class 
C)  for  a  distance  of  125  miles  is  27  cents.  Shipments  should  be  waybilled  from  Rock 
Hill  to  destination  at  the  difference  between  the  rate  on  the  grain  into  the  mill  and 
the  rate  on  flour  in  sacks  for  the  combined  distance,  or  125  miles  which  is  8  cents 
per  hundred  pounds. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8304  and  8305: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  30.  Notice  to  be  give  before  change  of  rates  Before  any  rate  shall  be 
fixed,  established  or  changed  by  the  Public  Service  Commission,  the  railroad  com- 
pany to  be  affected  thereby  shall  have  at  least  twenty  (20)  days'  notice  of  the  time 
and  place  when  and  where  the  matter  of  fixing  or  changing  such  rate  will  be  con- 
sidered by  the  Commission  in  session;  and  said  railroad  company  shall  be  entitled  to 
be  heard  at  such  time  and  place,  to  the  end  that  justice  may  be  done. 

Rule  No.  32.  Conflict  between  rates  Whenever  there  is  a  conflict  between  class  and 
commodity  rates,  or  between  mileage  rates  and  commodity  rates,  for  the  transpor- 
tation of  freight,  between  any  two  points  in  South  Carolina  the  lowest  rate  in  effect 
shall  be  charged. 

Rule  No.  35.  Articles  not  classified  Rates  for  the  transportation  of  any  article  not 
included  in  the  Freight  Classification  may  be  assessed  as  if  upon  the  article  most 
analogous  to  it  in  said  classification. 
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Rule  No.  37.  Adjusting  overcharges  Railroad  companies  shall  adjust  all  freight 
charges  promptly  when  shipments  are  delivered,  and  apply  only  the  legal,  published 
rates  and  classifications  in  effect  at  time  shipment  moved  from  point  of  origin. 

Actual  weights  must  be  observed  in  settling  charges,  unless  otherwise  provided 
for  in  classification. 

If,  after  settlement  is  made,  an  overcharge  appears,  the  railroad  company  collect- 
ing such  overcharges  shall  make  proper  refund  to  shipper  or  consignee  when  de- 
mand is  made  and  said  overcharge  is  shown. 

Rule  No.  38.  Rates  for  less  than  carloads  not  to  exceed  carload  rates.  The  charge 
for  a  less  than  carload  shipment  must  not  exceed  the  minimum  charge  for  a  minimum 
carload  of  the  same  freight  at  the  same  rating;  provided  the  loading  is  done  by  the 
consignor  and  the  unloading  by  the  consignee;  the  charge  for  a  car  fully  loaded  must 
not  exceed  the  charge  for  the  same  lot  of  freight  being  taken  as  a  less  than  car- 
load shipment. 

Rule  No.  39.  Carload  minimum.  Unless  otherwise  specified  in  South  Carolina  Ex- 
ception sheet,  the  minimum  carload  weight  for  all  articles  specified  therein,  shall  be 
20,000  lbs.  and  this  shall  be  the  minimum — regardless  of  length  of  the  car  used. 

Carload  minimum  weight  for  all  carload  shipments  except  where  included  in  South 
Carolina  Exception  sheet,  subject  to  specified  minimum  weight,  shall  be  the  mini- 
mum weight  specifically  named  in  Southern  Classification,  or  South  Carolina  Excep- 
tion sheet,  supplements  thereto  and  reissues  thereof.  Such  carload  minimum  weights 
will  not  be  increased  because  a  car  over  36  feet  in  length  is  furnished. 

Rule  No.  41.  Carload  and  ton  defined  A  carload  shipment  is  a  consignment  of  at 
least  the  specified  minimum  carload  weight  of  one  class  of  freight,  at  one  time, 
by  one  consignor,  from  one  point  of  consignment  tto  one  consignee,  at  one  point  of 
delivery. 

A  ton  is  2,000  pounds  unless  otherwise  provided. 

Rule  No.  42.  Assessing  rates  where  not  otherwise  provided  for  Between  points 
where  rates  are  not  provided  for,  the  Commission  will,  on  application  of  shipper,  con- 
signee, or  railroad  interested,  make  reasonable  rates  for  immediate  use,  or  to  cor- 
rect charges  previously  assessed  for  which  no  rates  are  published. 

Rule  No.  53.  Posting  schedules  All  express  companies  in  South  Carolina  are  re- 
quired to  file  with  the  Commission,  to  print  and  keep  posted  at  each  of  their  offices 
in  this  State,  schedules  of  rates,  classification  and  charges  for  the  carrying  of  freight, 
which  shall  be  opened  during  office  hours  to  public  inspection. 

Rule  No.  54.  Changes  in  rates  and  classification  No  change  in  express  rates  or 
classification  shall  be  made  until  thirty  (30)  days'  notice  of  such  change  has  been 
filed  or  posted  at  all  express  offices  or  agencies  in  this  State,  and  not  until  thirty  (30) 
days'  notice  has  been  given  the  Commission,  and  not  until  the  consent  of  the  Com- 
mission has  been  obtained. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8304  and  8327: 

Rule  No.  29.  Routing  shipments  The  right  of  the  shipper  to  direct  by  what  road  or 
roads  in  this  State  his  shipments  shall  be  transported  must  be  observed  by  the  car- 
riers. 

Whenever  a  shipper  tenders  to  any  railroad,  express  or  other  transportation  com- 
pany, a  shipment  for  transportation  between  points  within  this  State,  and  give 
such  company  routing  instructions,  it  shall  be  the  duty  of  said  company  to  receive 
such  shipmentand  forward  according  to  instructions  given.  And  if  it  be  necessary 
in  complying  with  such  routing  instructions  for  the  shipment  to  pass  over  the  lines 
of  two  or  more  companies  it  shall  be  the  duty  of  the  initial  company  to  so  deliver 
to  its  connection,  and  each  succeeding  company  shall  do  likewise,  as  will  cause 
compliance  with  routing  instructions,  and  the  lowest  rate  applicable  via  such  speci- 
fied route  shall  be  applied. 

Where  shipments  are  tendered  without  routing  instructions,  the  company  receiv- 
ing same  in  the  first  instance  shall  forward  said  shipment,  with  due  regard  to  the 
interests  of  the  shippers  and  by  that  reasonable  and  practicable  route  over  which 
the  lowest  charge  for  transportation  applies,  and  any  damage  resulting  to  a  shipper 
from  a  disregard  of  this  obligation  by  any  company  shall  be  repaired  by  the  com- 
pany responsible  for  the  misrouting  making  reparation  to  shipper  to  the  extent  of 
the  difference  between  the  necessary  expense  incurred  in  makineg  delivery  of  ship- 
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ment  over  the  route  by  which  same  improperly  moved  and  the  necessary  expense 
which  would  have  been  incurred  had  shipment  been  properly  routed:  Provided, 
That  any  reparation  made  upon  this  account  shall  in  no  wise  affect  the  right  of 
shipper  to  any  claim  for  actual  damages  sustained  in  excess  of  the  difference  in 
expense  incurred  in  making  delivery  as  herein  provided. 

No  railroad  shall  decline  or  refuse  to  transport  any  article  proper  for  transpor- 
tation. (Filed  secretary  state's  office  June  30,  -1937.) 

Investigate  interstate  rates,  see  §  8238. 

Right  to   contest  validity  of  rates.— A  .   (N.  S.)  758. 

railroad  company   may  contest  the  rea-  See     generally.     Interstate     Commerce 

sonableness  and  validity  of  rates  fixed  by  Comm.   v.   Cincinnati,   etc.,   Ry.   Co.,    167 

the  commission.  Augusta-Aiken  Ry.,  etc.,  U.   S.   479,  496,   17   S.  Ct.   896,   42   L.   Ed. 

Corp.  v.  Railroad  Comm.,  281  F.  977.  243. 

Ticket  office  hours. — As  to  regulations  Applied  in  Schedule  rates.  Johnson  v. 

as  to  hours  for  ticket  office  to  be  open,  Seaboard,  etc.,  Ry.,  73  S.  C.  36,  39,  52  S. 

see  Hall  v.  South  Carolina  Ry.  Co.,  25  S.  E.  644. 
C.  564,  27  Am.  St.  Rep.  567,  24  L.  R.  A. 

§  8305.     Schedule  of  rates — evidence — schedules  to  be  posted — penalty. — 

The  said  public  service  commissioners  are  hereby  authorized  and  required 
to  make  for  each  of  the  railroad  corporations  doing  business  in  this  State, 
as  soon  as  practicable,  a  schedule  of  just  and  reasonable  rates  of  charges  for 
transportation  of  passengers  and  freight  and  cars  on  each  of  said  railroads, 
and  said  schedule  shall,  in  suits  brought  against  any  such  railroad  corpora- 
tions wherein  is  involved  the  charges  of  any  such  railroad  corporation  for 
the  transportation  of  any  passenger  or  freight  or  cars,  or  unjust  discrimina- 
tion in  relation  thereto,  be  deemed  and  taken  in  all  of  the  courts  of  this 
State  as  sufficient  evidence  that  the  rates  therein  fixed  are  just  and  rea- 
sonable rates  of  charges  for  the  transportation  of  passengers  and  freights 
and  cars  upon  the  railroads;  and  said  commissioners  shall  from  time  to 
time,  and  as  often  as  circumstances  may  require,  change  and  revise  said 
schedule.  When  any  schedule  shall  have  been  made  or  revised  it  shall  be 
the  duty  of  all  such  railroad  companies  to  post  at  all  their  respective  sta- 
tions a  copy  of  said  schedule  for  the  protection  of  the  people:  provided, 
that  the  schedules  thus  prepared  shall  not  be  taken  as  evidence  as  herein 
provided  until  schedules  have  been  prepared  and  published  as  aforesaid 
for  all  the  railroad  companies  now  organized  under  the  laws  of  this  State  or 
that  may  be  organized  at  the  time  of  said  publication.  All  such  schedules 
purporting  to  be  printed  and  published  as  aforesaid  shall  be  received  and 
held  in  all  such  suits  as  prima  facie  the  schedules  of  said  commissioners 
without  further  proof  than  the  production  of  the  schedule  desired  to  be 
used  as  evidence,  with  a  certificate  of  the  public  service  commission  that 
the  same  is  a  true  copy  of  the  schedule  prepared  by  them  for  the  railroad 
company  or  corporation  therein  named,  and  that  the  same  has  been  duly 
published  as  required  by  law:  provided,  that  thirty  days'  notice  of  any 
change  or  revision  of  the  schedule  of  rates  shall  first  be  given  to  the  rail- 
road company  to  be  affected  thereby  before  the  same  shall  go  into  effect. 

Any  railroad  corporation  which  shall  fail  to  post  at  any  of  its  stations  a 
copy  of  the  schedule  of  rates  as  provided  in  this  section,  shall  be  liable  to 
a  penalty  of  one  hundred  dollars  for  each  and  every  day  in  which  it  shall 
fail  to  post  such  schedule,  to  be  recovered  by  any  citizens  who  will  sue 
therefor,  one-half  of  such  penalty  to  go  to  the  State,  the  other  half  to  the 
citizen  suing  for  the  same. 

1932  Code,  §  8305;  Civ.  C.  '22,  §  4852;  Civ.  C.  '12,  §  3175;  Civ.  C.  '02,  5  2093;  R.  S. 
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1657;  1898  (22)  810;  1935  (39)  25. 
See  §  8304  for  rules  promulgated  under  §§  8304  and  8305. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8305: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  31.  When  rates  are  effective  All  authorities  for  rates  issued  by  the  Com- 
mission may  be  made  effective  at  once,  or  as  soon  after  date  of  issuance  as  possible, 
but  in  no  case  later  than  thirty  (30)  days  after  the  date  of  the  Commission's  authority, 
unless  otherwise  specified. 

Rule  No.  43.  Posting  of  rates  Railroads  in  this  State  are  required  to  keep  "posted" 
in  all  their  stations  copies  of  rate  schedules  with  tables  showing  distances  between 
all  stations,  applying  on  their  respective  roads.  It  shall  be  the  duty  of  all  such  rail- 
roads to  obtain  as  needed,  from  the  Public  Service  Commission,  all  such  schedule  of 
rates,  including  such  changes  or  revisions  as  may  from  time  to  time  be  made,  and 
to  "post"  copies  of  same  as  required  by  law. 

Contesting  validity  of  rates. — The  val-  penalty  for  failure  to  post  rates,  see  John- 

idty   of  rates   fixed   by  the  commission  son  v.  Seaboard,  etc.,  Ry.,  73  S.  C.  36,  52 

may  be  contested  by  the  railroad  com-  S.  E.  644. 

pany.   Augusta-Aiken   Ry.,   etc.,  Corp.   v.  Applied  in  Kibler  v.  Southern  Ry..  62 

Railroad  Comm.,   281   F.   977.  S.  C.  252,  40  S.  E.   556,  48  L.   R.   A.   (N. 

Action   for   penalty. — As   to   action   for  S.)  37. 

§  8306.  Commission  to  fix  storage  charges  on  freight. — Power  is  hereby 
conferred  on  the  public  service  commission  of  South  Carolina,  and  they 
are  required  to  fix  and  prescribe  a  schedule  of  maximum  rates  and  charges 
for  storage  of  freight  made  and  charged  by  railroad  companies  doing  busi- 
ness in  this  State,  and  to  fix  at  what  time,  after  the  reception  of  freight  at 
place  of  destination,  such  charges  of  storage  shall  begin,  with  power  to 
vary  the  same  according  to  the  value  and  character  of  the  freight  stored, 
the  nature  of  the  place  of  destination,  and  residence  of  consignee,  and  such 
other  facts  as  in  their  judgment  should  be  considered  in  fixing  the  same. 

All  the  provisions  of  the  act  creating  said  public  service  commission,  and 
acts  amendatory  thereof,  prescribing  the  procedure  of  said  commission  in 
fixing  freight  and  passenger  tariffs,  and  hearing  complaints  of  carriers  and 
shippers,  and  of  altering  and  amending  said  tariffs,  shall  apply  to  the  sub- 
ject of  fixing  and  amending  rates  and  charges  for  storage,  as  aforesaid. 

1932  Code,  §§  7211,  8306;  Civ.  C.  '22,  §§  3925,  4853;  Civ.  C.  '12  §§  2607,  3176;  Civ. 
C.  '02,  §§  1733,  2094;  1901  (23)  719;  1935  (39)  25. 

Public  utilities  appealing  from  rate  decision  file  bond,  see  section  8240. 

This  section  does  not  delegate  legisla-  76  S.  C.  67,  56  S.  E.  666,  32  L.  R.  A.  (N. 
tive  power.  Jones  Bros.  v.  Southern  Ry.,      S.)  651. 

§  8307.     Discrimination  and  excessive  charges  for  storage  prohibited. — No 

railroad  company  shall  make  or  retain,  directly  or  indirectly,  any  charge 
for  storage  of  freight  greater  than  that  fixed  by  the  commission  for  each 
particular  storage,  nor  shall  they  discriminate  directly  or  indirectly  by 
means  of  rebate,  or  any  other  device  in  such  charges,  between  persons. 

1932  Code,  §§  7212,  8307;  Civ.  C.  '22,  §§  3926,  4854;  Civ.  C.  '12,  §§  2608,  3177;  Civ. 
C.  '02,  §§  1733,  2095;  1901  (23)  719,  720. 

§  8308.     Penalty  for   discrimination  or  excessive  charges  for  storage. — If 

any  railroad  company  shall  violate  the  provisions  of  sections  8306,  8307  and 
8308,  either  by  exceeding  the  rates  of  storage  prescribed,  or  by  discrimin- 
ating, as  aforesaid,  the  person  or  persons  so  paying  such  overcharge,  or 
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subjected  to  such  discrimination,  shall  have  the  right  to  sue  for  the  same 
in  any  court  of  this  State  having  jurisdiction  of  the  claim,  and  shall  have 
all  the  remedies,  and  be  entitled  to  recover  the  same  penalties  and  measure 
of  damages  as  is  prescribed  in  the  case  of  overcharge  of  freight  rates,  upon 
making  like  demand  as  is  prescribed  in  such  case,  and  after  like  failure  to 
pav  the  same. 

1932  Code,  §§  7213,  8308;  Civ.  C.  '22,  §§  3927,  4855;  Civ.  C.  '12,  §§  2609,  3178;  Civ. 
C.  '02,  §§  1734,  2096;  1901  (23)  719,  720. 

§  8309.  Publish  freight  rates  on  melons,  etc. — It  shall  be  the  duty  of  all 
railroad  companies  doing  business  in  this  State,  to  publish  during  the 
months  of  January  and  February  of  each  year,  the  rates  of  freight  on  water- 
melons and  cataloupes  per  carload  per  twenty-four  thousand  pounds  and 
upwards,  from  the  various  points  in  this  State  to  the  different  markets  of 
the  country,  which  rate  shall  not  be  increased  during  the  current  year.  Any 
railroad  company  violating  the  provisions  of  this  section  by  charging  rates 
higher  than  those  so  published,  shall  forfeit  to  the  party  injured  double 
the  amount  of  the  freight  charged,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

1932  Code,  §  8309;  Civ.  C.  '22,  §  4856;  Civ.  C.  '12,  §  3179;  1903  (24)  82. 

§  8310.  Public  service  commission  empowered  to  fix  contracts  between 
common  carriers,  telephone  companies,  etc. — In  case  of  failure  on  their  part 
to  agree,  the  public  service  commission  of  South  Carolina  is  authorized  and 
directed  to  supervise  and  fix  all  agreements,  contracts,  rates,  or  the  divi- 
sions thereof,  rules  and  regulations,  between  or  among  common  carriers, 
telephone  and  telegraph  companies,  of  whatever  kind,  now  or  hereafter 
to  be  placed  under  the  control  or  supervision  of  the  said  public  service 
commission. 

1932  Code,  §  8310;  Civ.  C.  '22,  §  4857;  1920  (31)  1064;  1935  (39)  25. 

§  8311.     To  make  regulations. — The  public  service  commission  of  South 
Carolina  is  hereby  empowered,  authorized  and  directed  to  make  such  rules 
and  regulations  as  may  be  necessary  to  carry  into  effect  the  provisions  of 
section  8310. 
1932  Code,  §  8311;  Civ.  C.  '22,  §  4858;  1920  (31)  1064;  1935  (39)  25. 

§  8312.  Connecting  railroads  not  to  discriminate. — It  shall  not  be  lawful 
for  any  railroad  company,  chartered  by  this  State,  to  discriminate  against 
any  railroad  company  which- may  connect  with  it,  either  at  one  of  its  ter- 
minal stations,  or  at  any  intermediate  point  on  its  line  where  said  com- 
panies have  stations  and  agents  established,  by  neglecting  or  refusing  to 
deliver  with  due  diligence  to  said  connecting  road,  in  the  yard  or  on  ih^ 
track  of  the  same,  all  cars  wholly  or  partly  loaded  with  freight  consigned 
to  points  on  said  connecting  road,  or  to  points  beyond  its  line;  but  in  all 
cases  where  freight  is  to  be  delivered  to  a  connecting  road  to  complete  its 
transportation,  such  delivery  shall  be  made  by  the  railroad  which  brought 
the  freight  to  the  connecting  point,  and  no  additional  charge  shall  be  made 
therefor:  provided,  however,  that  said  delivering  road  may  demand  of  its 
connections  payment  of  all  charges  which  have  accrued  thereon,  on  or  be- 
fore delivery  of  said  freight  on  the  tracks  or  in  the  yards  of  its  connecting 
road. 

1932  Code,  §  8312;  Civ.  C.  '22,  §  4859;  Civ.  C.  '12,  §  3180;  Civ.  C.  '02,  §  2097;  G.  S. 
1471;  R.  S.  1658;  1882  (17)  822. 
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Applied   in   Simms  v.   South   Carolina      St.  Rep.  308,  44  L.  R.  A.  46. 
Ry.  Co.,  26  S.  C.  490,  2  S.  E.  486,  98  Am. 

§  8313.  Not  to  discriminate  as  to  other  railroads  by  refusal  to  receive 
freight. — It  shall  not  be  lawful  for  any  railroad  company,  chartered  by  this 
State,  to  discriminate  in  favor  of  or  against  any  railroad  company  which 
may  connect  with  it,  either  at  one  of  its  terminal  stations,  or  at  an  inter- 
mediate point  on  its  line  where  said  companies  have  stations  and  agents 
established,  as  against  any  other  railroad  company  which  may  connect 
with  it,  at  the  same  station  or  point,  by  refusing  either  to  receive  freight 
for  shipment,  or  to  issue  through  bills  of  lading,  at  equal  rates  of  freight 
for  the  same,  to  any  one  given  destination,  reached  by  any  or  all  of  such 
connecting  roads,  or  their  connections,  for  which  freight  is  received,  or 
through  bills  of  lading  are  issued,  to  be  forwarded  by  any  other  of  such 
connecting  roads  at  the  same  point:  provided,  however,  if  any  of  said  con- 
nections shall  refuse  to  transport  freight  from  its  own  terminus  to  the 
ultimate  destination  of  said  freight  at  the  same  rate  as  is  charged  by  any 
other  connections  at  the  same  point,  then  the  initial  road  shall  be  released 
from  the  provisions  of  this  section,  and  the  said  connecting  road  shall  not 
be  entitled  to  the  benefit  of  its  provisions. 

1932  Code,  §  8313;  Civ.  C.  '22,  §  4860;  Civ.  C.  '12,  §  3181;  Civ.  C.  '02,  §  2098;  G.  S. 
1472;  R.  S.  1659;  1882  (17)  822. 

§  8314.     Not  to  discriminate  in  rates  of  freight  as  to  other  railroads. — It 

shall  not  be  lawful  for  any  railroad  company  chartered  by  this  State,  to 
discriminate  in  its  rates  of  freight  in  favor  of  or  against  any  railroad  com- 
pany which  may  connect  with  it,  either  at  one  of  its  terminal  stations,  or 
at  any  intermediate  point  on  its  line;  but  in  all  cases  the  charges  on  freight 
of  the  same  character,  having  the  same  original  point  of  shipment  and  the 
same  destination,  shall  be  uniform  to  and  from  all  lines  making  connection 
with  the  said  railroad  at  the  same  point. 

1932  Code,  §  8314;  Civ.  C.  '22,  §  4861;  Civ.  C.  '12,  §  3182;  Civ.  C.  '02,  §  2099;  G.  S. 
1473;  R.  S.  1660;  1882  (17)  822. 

§  8315.  "Railroad  company"  construed — what  shall  not  operate  as  a  bar  to 
this  chapter. — In  the  construction  of  the  sections  8112,  8113  and  8114,  the 
term  railroad  company  chartered  by  this  State  shall  be  held  to  mean  each 
railroad  company  holding  its  franchise  under  a  separate  charter  granted 
by  this  State;  and  no  ownership  or  shares  of  the  capital  stock  of  one  cor- 
poration by  another  corporation,  nor  any  lease,  contract  or  other  agree- 
ment between  corporations  or  individuals,  shall  operate  as  a  bar  to  the 
provisions  of  this  chapter;  but  each  corporation  so  chartered  shall  deal  with 
all  its  connections  at  any  one  point  on  the  same  terms,  and  shall  afford  the 
like  usual  facilities  for  the  interchange  of  freight  between  all  of  its  con- 
nections at  the  same  point;  and  any  contract,  combination,  joint  ownership 
or  joint  management  contrary  to  the  provisions  of  this  article  shall  be  null, 
void,  and  of  no  effect. 

1932  Code,  §  8315;  Civ.  C.  '22,  §  4862;  Civ.  C.  '12,  §  3183;  Civ.  C.  *02,  §  2100;  G.  S. 
1474;  R.  S.  1661;  1882  (17)  823. 

§  8316.     Railroads  to  receive  cars  from  other  roads  on  equal  terms — re- 
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bates,  fraud,  etc. — All  railroad  companies  in  this  State  shall,  at  the  terminus 
of  any  intermediate  station,  be  required  to  switch  off  and  deliver  to  the 
connecting  road  having  the  same  gauge,  in  the  yard  of  the  latter,  all  cars 
passing  over  their  lines,  or  any  portion  of  the  same,  containing  goods  or 
freights  consigned,  without  rebate  or  deception,  by  any  route,  at  the  option 
of  the  shipper,  according  to  customary  or  published  rates,  to  any  point  over 
or  beyond  such  connecting  road;  and  any  failure  to  do  so,  with  reasonable 
diligence,  shall  render  the  railroad  company  so  failing  liable  to  the  owner 
or  consignee  for  all  damages  that  may  result  therefrom  with  interest  and 
all  costs  and  disbursements.  Should  the  defendant  in  any  suit  brought  un- 
der this  section  set  up  as  a  defense  that  the  plaintiff  has  accepted  a  rebate, 
or  practiced  fraud  or  deception  touching  the  rate,  it  shall  be  a  complete 
reply  to  such  defense  if  the  plaintiff  can  prove  that  defendant  or  its  agents 
has  allowed  a  rebate  or  rebates,  or  practiced  like  fraud  or  deception,  from 
the  same  competing  points  against  the  rival  line. 

1932  Code,  §  8316;  Civ.  C.  '22,  §  4863;  Civ.  C.  '12,  §  3184;  Civ.  C.  '02,  §  2101;  R.  S. 
1662;  1887  (19)  822. 

§  8317.  Common  carriers  not  to  interfere  with  contracts  of  shipment. — If 
any  person,  firm  or  corporation  shall  have  contracted  to  deliver  to  any 
other  person,  firm  or  corporation  within  this  State  certain  commodities, 
no  common  carrier  doing  business  in  this  State,  over  whose  road  such 
commodities  would  be  transported  before  delivery  to  the  consignee,  shall 
interfere  with  the  fulfillment  of  such  contracts  between  such  shipper  of 
freight  and  the  proposed  consignee;  nor  shall  undertake  to  control  or 
direct,  or  in  any  wise  interfere  with,  the  shipment  of  such  commodities  by 
the  party  or  parties  who  has  contracted  so  to  ship  the  same.  To  this  end 
no  common  carrier  doing  business  in  this  State  over  whose  road  such 
commodities  would  pass  in  transportation  before  delivery  to  the  consignee 
in  this  State,  when  furnishing  cars  to  the  shippers  thereof,  shall  have  the 
right  to  designate  to  what  consignees  freight  loaded  in  such  cars  shall  be 
consigned,  or  in  any  way  to  interfere  with  or  seek  to  control  the  use  of 
such  cars  by  the  shipper  in  making  shipment  to  such  consignee  as  he  may 
desire  to  ship  to,  or  be  under  contract  to  ship  to. 

1932  Code,  §  8317;  Civ.  C.  '22,  §  4864;  Civ.  C.  '12,  §  3185;  1906  (25)  107. 

§  8318.     Penalty  for  carriers  interfering  with  contracts  of  shipment. — Any 

common  carrier  violating  the  provisions  of  section  8317  shall  be  liable  to 
such  damages,  including  special  and  punitive  damages,  as  may  be  found 
in  an  action  maintained  in  the  courts  of  this  State.  Any  shipper  or  proposed 
consignee,  bringing  suit  for  the  violation  of  the  terms  of  section  8317,  may 
include  in  the  same  action,  actual  damages  sustained  by  him  through  such 
act  of  the  common  carrier,  as  well  as  any  special  damages,  and  may  also 
recover  in  the  same  action  such  punitive  damages  as  may  be  allowed  to  him. 
1932  Code,  §  8318;  Civ.  C.  '22,  §  4865;  Civ.  C.  '12,  §  3186;  1906  (25)  107. 

§  8319.  Consignees  of  coal,  etc.,  may  have  same  reweighed. — Any  con- 
signee of  coal  or  other  articles  to  be  delivered  to  him  in  car-load  lots  by 
any  common  carrier  at  any  point  within  the  limits  of  this  State  where  such 
common  carrier  maintains  track  scales,  shall  have  the  right  to  demand  that 
such  coal  or  other  articles  be  reweighed  before  delivery  to  him  by  said  com- 
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mon  carrier;  and  it  shall  be  the  duty  of  such  common  carrier,  within  forty- 
eight  hours  after  such  demand,  to  reweigh  the  same  and  deliver  to  such 
consignee  a  written,  or  partly  written  and  partly  printed  statement,  show- 
ing the  true  weight  thereof. 

1932  Code,  §  8319;  Civ.  C.  '22,  §  4866;  Civ.  C.  '12,  §  3187;  1906  (25)  117. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8319  and  8323: 

Rule  No.  47.  Weighing  carload  shipments  Any  consignee  of  coal  or  other  articles 
to  be  delivered  to  him  in  carload  lots  by  any  common  carrier  at  any  point  within  the 
limits  of  this  State  where  such  common  carrier  maintains  track  scales  or  track 
scales  are  accessible,  shall  have  the  right  to  demand  that  such  coal  or  other  articles 
be  reweighed  before  delivered  to  him  by  said  common  carrier,  within  forty-eight 
(48)  hours  after  such  demand  to  reweigh  the  same,  and  to  deliver  to  such  consignee 
a  written  or  printed  or  partly  written  and  partly  printed  statement,  showing  the 
true  weight  thereon,  and  that  where  track  scales  are  accessible  and  whenever  prac- 
ticable, all  railroad  companies  operating  in  South  Carolina  are  required  to  weigh  all 
loaded  tank  cars  for  shipment  of  oil  on  track  scales  at  the  station  of  the  initial 
line,  or  at  the  oil  mill  where  such  cars  are  to  be  loaded  and  to  weigh  these  cars  on 
same  scales  when  loaded,  and  issue  Bill  of  Lading  therefor  with  actual  weight  of 
the  contents  of  each  car  inserted  thereon.  And  that  weight  of  cars  may  be  accurately 
determined,  each  car  shall  be  weighed  separately  and  uncoupled  at  each  end  from 
other  cars  upon  the  request  of  consignee.  (Filed  secretary  state's  office  June  30,  1937.) 

§  8320.  Penalty  for  failure  to  have  coal  reweighed. — Any  common  carrier 
refusing  or  failing  to  comply  with  any  of  the  provisions  of  section  8319  shall 
forfeit  the  right  to  any  freight  incurred  through  transportation  of  such  coal 
or  other  article,  or  in  the  event  that  such  freight  shall  have  been  prepaid, 
shall  be  liable  as  a  penalty  to  the  said  consignee  for  the  amount  of  freight 
so  prepaid,  to  be  recovered  by  suit  in  any  court  of  competent  jurisdiction. 
1932  Code,  §  8320;  Civ.  C.  '22,  §  4867;  Civ.  C.  '12,  §  3188;  1906  (25)  117. 

§  8321.  No  demurrage  after  demand  that  coal  be  reweighed. — No  demur- 
rage or  other  similar  charges  shall  be  made  by  any  common  carrier  against 
a  consignee  making  the  demand  specified  in  section  8319,  between  the  time 
of  the  making  of  such  demand  and  the  time  of  delivery  by  such  common 
carrier  to  said  consignee  of  the  statement  required  in  said  section. 
1932  Code,  §  8321;  Civ.  C.  '22,  §  4868;  Civ.  C.  '12,  §  3189;  1906  (25)  117. 

§  8322.     Common  carriers  to  maintain  scales  under  certain  conditions. — 

It  shall  be  the  duty  of  any  common  carrier  doing  business  in  this  State, 
upon  demand  of  any  party  or  any  industrial  enterprise  having  a  sidetrack 
adjacent  to  and  used  in  connection  with  the  business  of  the  said  party  or  in- 
dustrial enterprise,  to  erect  and  maintain  on  the  said  sidetrack  suitable 
scales  for  reweighing  the  said  coal  or  other  articles,  in  carload  lots: 
provided,  however,  the  said  party  or  industrial  enterprise  shall  agree  and 
become  liable  to  the  said  common  carrier  to  pay  the  amount  incurred  by 
said  common  carrier  in  the  erection  and  maintenance  of  the  said  scales.  In 
such  event,  it  shall  be  the  duty  of  the  said  common  carrier  to  reweigh  such 
coal  or  other  articles  delivered  in  car-load  lots  to  the  said  party  or  indus- 
trial enterprise  upon  said  sidetrack,  as  provided  for  in  section  8319.  Upon 
refusal  so  to  weigh,  the  said  common  carrier  shall  be  liable  for  the  same 
penalties  heretofore  provided  in  sections  8319  to  8322,  inclusive. 
1932  Code,  §  8322;  Civ.  C.  '22,  §  4869;  Civ.  C.  '12,  §  3190;  1906  (25)  117. 

§  8323.     Public   service   commission   to  have   jurisdiction  over   track   and 
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platform  scales. — All  railroad  track  and  platform  scales,  which  are  used  in 
connection  with  shipping,  are  hereby  placed  under  the  jurisdiction  of  the 
public  service  commission,  for  inspection,  and  to  require  new  scales  when 
needed,  and  to  require  the  installation  of  such  scales  whenever  in  their 
opinion  same  is  necessary  for  the  needs  of  the  public.  A  failure  or  refusal 
to  carry  out  instructions  of  said  commission,  in  reference  to  said  scales, 
shall  be  punished  by  a  penalty  of  two  hundred  dollars  for  each  refusal, 
to  be  recovered  by  suit  in  any  court  of  competent  jurisdiction  by  any 
person  or  corporation  aggrieved;  and  any  sum  so  recovered  shall  be  turned 
into  the  state  treasury  for  general  use. 
1932  Code,  §  8323;  Civ.  C.  '22,  f'4870;  1912  (27)  578;  1935  (39)  25. 

See  §  8319  for  rule  promulgated  under  §§  8319  and  8323. 

§  8324.  Railroads  to  receive  cars  from  connecting  lines. — All  railroad  cor- 
porations organized  or  doing  business  in  this  State  under  the  act  of  cor- 
poration or  general  law  of  this  State  now  of  force  or  which  may  hereafter 
be  enacted,  and  all  railroad  corporations  organized  or  which  may  be  here- 
after organized  under  the  laws  of  any  other  State  and  doing  business  in 
this  State,  shall  be  compelled  to  receive,  deliver  to  and  handle  at  each  of 
their  junctions  or  terminal  points  in  this  State  all  cars  or  trains  of  a  con- 
necting line  bound  to  or  from  any  point  upon  its  own  line  or  beyond,  upon 
the  same  terms  and  same  charges,  either  by  way  of  trackage  or  by  way  of 
its  proportion  of  the  entire  rate  charged  upon  said  cars,  trains  or  freight, 
that  it  charges  or  demands  either  under  the  law  or  by  contract  or  agree- 
ment with  any  other  railroad  connecting  with  it  at  said  junction  or  ter- 
minal point  where  it  performs  the  same  or  similar  service  for  each  of  said 
railroads,  and  shall  furnish  the  same  facilities  to  each  of  said  railroads. 

1932  Code,  §  8324;  Civ.  C.  '22,  §  4871;  Civ.  C.  '12,  §  3191;  Civ.  C.  '02,  §  2102;  1896 
(22)  119. 

§  8325.  When  railroad  must  recognize  through  bills  of  lading. — No  rail- 
road doing  business  in  this  State  shall  be  allowed  to  refuse  to  issue  or 
recognize  a  through  bill  of  lading  between  competitive  points  when  issued 
over  or  by  one  railroad  with  which  it  connects  unless  it  issues  and  recog- 
nizes the  same  where  goods  are  shipped  to  or  from  said  points  over  any 
other  competitive  railroad  with  which  it  connects  reaching  said  point,  and 
that  the  said  railroad  shall  not  charge  nor  receive  for  said  goods  passing 
over  its  lines,  either  by  law  of  local  freight,  or  a  division  of  a  through 
freight  rate,  a  greater  sum  when  said  goods  are  shipped  by  or  over  one 
line  of  railroad  with  which  it  connects  than  it  would  charge  or  receive 
when  said  goods  are  shipped  by  or  over  any  other  line  of  railroad  with 
which  it  connects:  provided,  however,  that  nothing  herein  contained  shall 
prevent  any  such  railroad  from  demanding  payment  of  its  charges  in  ad- 
vance of  performing  said  service  of  carrying  said  goods,  or  from  limiting  its 
liability  to  losses  or  damage  to  said  freight  upon  its  own  line  by  a  clause 
inserted  in  said  bill  of  lading. 

1932  Code,  §  8325;  Civ.  C.  '22,  §  4872;  Civ.  C.  '12,  §  3192;  Civ.  C.  '02,  §  2103;  1896 
(22)  119. 

§  8326.     Facilities  for  receiving  and  forwarding  freight  to  be  furnished. — 

Every  railroad  company  doing  business  in   this  State   working  railways 
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which  form  a  part  of  a  continuous  line  of  railway  communication  shall 
afford  all  due  and  reasonable  facilities  for  receiving  and  forwarding  by 
one  of  such  railways  all  the  traffic,  freight  or  passengers  arriving  by  the 
other,  without  any  unreasonable  delay  and  without  any  preference  or  ad- 
vantage, or  prejudice  or  disadvantage,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  as  continuous  line  of 
communication,  and  so  that  all  reasonable  accommodation  may,  by  means 
of  the  railways  of  the  several  companies,  be  at  all  times  afforded  to  the 
public  in  that  behalf. 

The  above  mentioned  facilities  and  benefits  shall  be  afforded  as  well  to 
other  railroads  as  to  the  public. 

1932  Code,  §  8326;  Civ.  C.  '22,  §  4873;  Civ.  C.  '12,  §  3193;  Civ.  C.  '02,  §  2104;  1896 
(22)    119. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8326: 

Rule  No.  20.  Conductors  on  pullman,  dining  cars,  etc.  No  sleeping  car,  chair  car, 
parlor  car,  dining  car,  or  buffet  car  shall  be  operated  on  any  line  of  railroad  in  South 
Carolina,  when  occupied  by  regular  passengers  holding  proper  transportation  for  the 
occupancy  of  such  cars,  unless  such  cars  are  continuouslj'  in  charge  of  an  employee 
or  an  authorized  agent  of  the  firm  or  corporation  owning  or  operating  same,  having 
the  rank  and  position  of  conductor.  (Filed  secretary  state's  office  June  30,  1937.) 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8326  and  8329: 

Rule  No.  33.  Delays  in  transportation  No  railroad  shall,  for  any  cause,  subject  any 
article  of  freight  to  unreasonable  delay  in  receiving,  delivering  or  forwarding  the 
same.  (Filed  secretary  state's  office  June  30,  1937.) 

§  8327.  Shipper  to  have  the  right  to  designate  route. — All  persons  shipping 
from,  into,  within  or  through  this  State  shall  have  the  right  to  designate 
the  route  or  routes  by  which  said  goods  shall  be  shipped,  and  it  shall  be 
unlawful  for  any  corporation  or  person  other  than  the  holder  of  the  bill 
of  lading  to  vary  said  routing  so  designated,  or  to  ship  the  same  by  any 
other  route,  or  to  receive  said  goods  if  so  diverted,  unless  the  route  so 
designated  shall  be  interrupted  or  incapable  of  being  used  at  the  time  by 
strike  or  casualty,  preventing  the  running  of  trains  thereof. 

1932  Code,  §  8327;  Civ.  C.  '22,  §  4874;  Civ.  C.  '12,  §  3194;  Civ.  C.  '02,  §  2105;  1896 
(22)  119. 

See  §  8304  for  rule  promulgated  under  §§  8304  and  8327. 

Interstate    shipments.   —   This    section      41  S.  E.  297,  90  Am.  St.  Rep.  678. 
cannot    apply    to    interstate    shipments.  See   generally,   Mitchell  v.   Greenville, 

Lowe  v.  Seaboard,  etc.,  Ry.,  63  S.  C.  248,      etc.,  R.  Co.,  99  S.  C.  319,  83  S.  E.  261. 

§  8328.  Penalty  for  violation  of  certain  provisions. — Any  transportation 
company  violating  the  provisions  of  any  of  §§  8324  to  8327,  inclusive,  wil- 
fully or  knowingly  shall  be  subject  to  a  suit  for  each  violation  thereof  at 
the  instance  of  any  person  or  owner  of  goods,  or  other  persons  or  corpora- 
tions, and  upon  proof  of  such  violation  the  said  party  instituting  the  same 
shall  be  entitled  to  recover  a  penalty  of  five  hundred  dollars  for  such  vio- 
lation. Each  violation  of  said  sections  shall  constitute  a  separate  cause  of 
action. 

1932  Code,  §  8328;  Civ.  C.  '22,  §  4875;  Civ.  C.  '12,  §  3195;  Civ.  C.  '02,  §  2106;  1896 
(22)  119. 

See  generally,  Mitchell  v.   Greenville,      etc.,  R.  Co.,  99  S.  C.  319,  83  S.  E.  261. 
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§  8328-1.  Violation  of  regulations  as  to  through  freight. — Any  person  who 
shall  wilfully  violate  or  aid  in  violating,  or  direct  or  order  any  one  to  vio- 
late sections  8324  to  8327,  as  to  the  transportation  of  through  freight,  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  not  less  than  three  months  nor  more  than  twelve  months,  or 
both,  in  the  discretion  of  the  court. 

1932  Code,  §  1698;  Cr.  C.  '22,  §  644;  Cr.  C.  '12,  §  669;  Cr.  C.  '02,  §  478;  1896  (22) 
121. 

§  8329.  Railroads  to  interchange  freights. — It  shall  be  unlawful  for  any 
railroad  chartered  or  operated  in  this  State  to  refuse  to  pay  any  carrier  on 
traffic  delivered  at  any  of  the  terminal  or  junction  points  such  freight 
charges  as  may  have  accrued  from  original  point  of  shipment  to  the  ter- 
minal or  junction  points,  wherever  delivery  may  be  made,  and  to  which  at 
current  rates  the  carrier  making  such  delivery  and  previous  carriers  in- 
terested may  be  justly  entitled  to  whenever  the  same  may  be  collected  by 
the  road  making  the  delivery  to  consignee:  provided,  that  the  total  amount 
of  freight  charges  does  not  exceed  any  amount  equal  to  one  half  the  market 
value  of  the  property  involved:  and  also  provided,  that  this  does  not  apply 
on  property  which,  from  its  nature,  is  classed  as  "prepaid  freight,"  or  which 
may  be  destined  for  points  designated  and  conducted  as  prepaid  stations, 
of  which  due  public  notice  has  been  given:  provided,  further,  that  such 
carrier  shall  afford  to  such  railroad  company  or  companies  making  the  de- 
livery to  the  consignee  the  same  advantages  and  facilities,  in  the  handling 
and  interchange  of  business,  that  it  affords  any  other  railroad  at  the  same 
point. 

1932  Code,  §  8329;  Civ.  C.  '22,  §  4876;  Civ.  C.  '12,  §  3196;  Civ.  C.  '02,  §  2107;  1896 
(22)  117. 

See  §  8326  for  rule  promulgated  under  §§  8326  and  8329. 

§  8330.  Facilities  for  interchange  of  traffic  to  be  furnished. — Railroads 
subject  to  this  article  shall  afford  all  reasonable,  proper  and  equal  facilities 
for  the  interchange  of  traffic  between  its  own  road  and  other  carriers, 
whether  at  terminal  or  junction  points,  for  the  receiving,  forwarding  and 
delivering  of  freight  and  passengers  to  and  from  points  on  its  line  or  lines 
beyond,  and  shall  not  discriminate  in  its  rates  or  charges  between  or  against 
any  such  connecting  carriers. 
1932  Code,  §  8330;  Civ.  C.  '22,  §  4877;  Civ.  C.  '12,  §  3197;  Civ.  C.  '02,  §  2108. 

§  8331.  When  railroad  companies  connect  tracks — penalties  of  avoidance 
— powers  of  commission. — Whenever  the  lines  of  railroad  of  two  or  more 
corporations  may  now,  or  hereafter,  enter  or  pass  through  the  corporate 
limits  of  any  city  or  town  in  said  State,  the  corporations  owning  the  same 
are  hereby  required  to  build  such  connecting  tracks  as  may  be  necessary 
to  effect  an  actual  connection  of  such  lines  for  the  purpose  of  interchanging 
and  delivering  cars  and  freight  in  carload  lots;  the  entire  reasonable  cost 
of  construction  and  maintenance  of  such  connecting  track  to  be  borne  by 
said  railroad  corporations,  whose  tracks  are  so  connected,  in  such  ratable 
proportion  as  shall  be  determined  and  adjusted  by  the  public  service  com- 
missioners of  this  State.  Failure  to  comply  with  the  provisions  of  this  sec- 
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tion  for  six  months  after  the  passage  of  this  section,  or  for  six  months  after 
the  building  of  any  new  line  of  railroad  into  any  such  city  or  town,  shall 
subject  each  and  every  such  corporation  so  failing,  to  a  penalty  of  twenty- 
five  dollars  per  day,  to  be  recovered  in  an  action  by  any  citizen  of  such  city 
or  town,  one-half  for  his  own  benefit  and  the  other  half  for  the  benefit  of 
the  State  of  South  Carolina:  provided,  that  any  one  of  such  railroad  corpor- 
ations may  relieve  itself  from  liability  to  such  penalty  by  giving  notice  in 
writing  within  thirty  days  from  the  date  when  it  shall  become  liable  to  the 
operations  of  this  section,  to  the  other  corporations  so  liable  thereto,  of 
its  readiness  to  proceed  with  the  construction  of  such  connecting  track; 
and  if  the  other  corporation  or  corporations  so  notified,  shall  fail  to  unite 
in  such  construction  within  ten  days  after  such  written  notice,  the  corpor- 
ation giving  such  notice  may  proceed  to  the  construction  of  such  track,  and 
may  recover  of  each  and  every  other  line  so  connected,  such  proportion  of 
the  costs  of  such  construction  as  shall  be  determined  by  the  railroad  com- 
missioners; but  the  recovery  thereof  shall  not  operate  to  discharge  such  de- 
linquent corporation  or  corporations  from  liability  to  the  penalty  above  im- 
posed up  to  the  time  of  the  full  completion  of  such  connecting  track;  pro- 
vided, however,  that  the  public  service  commissioners  shall  have,  and  are 
hereby  invested  with,  the  power  to  suspend  the  operation  of  the  require- 
ments of  this  section  at  such  junctional  points  as  are  hereinbefore  speci- 
fied when  it  can  be  shown,  upon  a  full  and  fair  hearing  before  them,  that 
the  erection  and  operation  of  such  connection  would  be  unreasonable  and 
unnecessary. 

1932  Code,  §  8331;  Civ.  C.  '22,  §  4878;  Civ.  C.  '12,  §  3198;  Civ.  C.  '02,  §  2109;  1900 
(23)  388;  1935  (39)  25. 

See  South  Carolina  Const.,  art.  9,  §  14      and  notes  thereto. 

§  8332.  Rights  of  way  for  connecting  track. — For  the  purpose  of  building 
such  track,  the  right  of  way  may  be  taken  over  and  across  the  property  of 
either  or  all  of  such  railroad  corporations,  and  by  and  with  consent  of  the 
council  of  such  city  or  town,  such  connecting  track  may  be  laid  across  or 
along  any  of  the  streets  of  such  city  or  town,  or  the  public  grounds  thereof: 
provided,  that  such  compensation  shall  be  made  to  abutting  landowners  as 
they  may  be  entitled  to  by  law.  In  case  it  should  be  necessary  for  such  con- 
necting track  to  cross  any  private  property  other  than  such  as  above  speci- 
fied, then  the  right  of  condemnation  is  hereby  given  under  the  provisions 
of  this  code  upon  the  subject,  to  be  exercised  upon  the  application  of  either 
or  all  of  such  railroad  corporations. 

1932  Code,  §  8332;  Civ.  C.  '22,  §  4879;  Civ.  C.  '12,  §  3199;  Civ.  C.  '02,  §  2110;  1900 
(23)  388. 

§  8?33.  Crossing  one  track  by  another — power  of  public  service  commis- 
sioners in  relation  thereto. — In  building  such  connecting  line  the  right  is 
granted,  under  the  supervision  of  the  public  service  commissioners,  to  run 
across  or  along  any  existing  track  at  grade,  and  any  railroad  corporation 
building  a  new  line  into  such  city  or  town  after  the  construction  of  such 
connecting  track  shall  be  required  to  connect  its  line  with  such  track,  and 
to  pay  to  each  and  every  such  corporation  owning  such  track  a  part  of  the 
costs  thereof,  which  said  part  of  the  costs  shall  be  fixed  and  determined  by 
the  public  service  commissioners. 
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1932  Code,  §  8333;  Civ.  C.  '22,  §  4880;  Civ.  C.  '12,  §  3200;  Civ.  C.  '02,  §  2111;  1900 
(23)  388;  1935  (39)  25. 

§  8334.     Cars    to    be    transferred    to    connecting    track — fees — penalty. — It 

shall  be  the  duty  of  all  railroad  corporations  whose  tracks  shall  be  so  con- 
nected to  transfer  to  any  other  railroad  track  any  car  or  cars  upon  demand 
of  the  consignee  or  owner  of  the  freight  in  said  car  or  cars,  at  such  trans- 
fer charges  as  may  be  fixed  by  the  public  service  commission,  not  to  exceed 
one  dollar  per  car  in  any  case;  empty  cars  to  be  returned  free.  Failure  to 
comply  with  the  written  demand  of  the  consignee  or  owner  within  twenty- 
four  hours,  shall  subject  the  railroad  corporation  so  failing  to  a  penalty  of 
one  dollar  per  hour  so  long  as  such  failure  may  continue,  to  be  deducted 
from  the  freight  bill  of  such  owner  or  consignee,  or  to  be  recovered  by  an 
action  of  law,  unless  it  be  determined  by  the  jury  to  be  reasonably  im- 
practicable for  such  railroad  corporation  to  make  such  transfer  within  said 
time. 

1932  Code,  §  8334;  Civ.  C.  '22,  §  4881;  Civ.  C.  '12,  §  3201;  Civ.  C.  '02,  §  2112;  1900 
(23)  388;  1935  (39)  25. 

§  8335.  Authorizad  to  join  tracks — expenses. — When  any  railroad  com- 
pany owning,  leasing  or  operating  a  railroad  in  or  through  any  part  of  this 
State  shall  have  its  terminus  or  any  part  of  its  track  at  or  near  the  terminus 
of  any  other  railroad  in  this  State  having  the  same  gauge,  or  shall  cross  the 
same,  said  railroad  company  shall  have  the  right,  and  is  hereby  authorized, 
to  join  its  track,  by  safe  and  proper  switches,  with  said  other  railroads,  and 
for  this  purpose  shall  have  the  right  to  enter  upon  the  right  of  way  of  said 
other  railroad:  provided,  that  if  the  railroad  with  which  such  connection  is 
proposed  shall  refuse  to  join  in  expenses  for  the  same  the  railroad  propos- 
ing the  connection  shall  pay  them. 

1932  Code,  §  8335;  Civ.  C.  '22,  §  4882;  Civ.  C.  '12,  §  3202;  Civ.  C.  '02,  §  2113;  1887 
(19)  823. 

§  8336.     Right  to  use  franchise  where  connecting  switches  are  refused. — 

Should  any  railroad  company  refuse  to  allow  the  connecting  switches  put 
in  its  line,  when  requested  under  section  8335,  it  shall  and  may  be  lawful 
for  the  other  road  seeking  such  connection  to  proceed  to  procure  the  right 
to  use  so  much  of  the  franchise  of  the  former  as  may  be  necessary  for  such 
purpose,  in  the  manner  now  provided  by  law  for  private  property  taken  for 
use  of  any  railroad. 

1932  Code,  §  8336;  Civ.  C.  '22,  §  4883;  Civ.  C.  '12,  §  3203;  Civ.  C.  '02,  §  2114;  1887 
(19)  823. 

§  8337.  Connecting  roads  to  operate  as  one  when  operated  by  same  com- 
pany.— All  connecting  railroads  doing  business  in  this  State,  and  under  the 
management  or  control,  by  lease,  ownership,  association  or  otherwise,  of 
one  and  the  same  person,  firm,  corporation  or  association,  shall  for  purposes 
of  transportation,  in  applying  freight  and  passenger  tariffs,  be  considered 
as  constituting  but  one  and  the  same  road,  and  the  rate  shall  be  computed 
as  upon  parts  of  one  and  the  same  road  unless  otherwise  specified  by  the 
public  service  commission. 

1932  Code,  §  8337;  Civ.  C.  '22,  §  4884;  Civ.  C.  '12,  §  3204;  Civ.  C.  '02,  §  2115;  1896 
(22)  118;  1935  (39)  25. 

IT.-S.C.-26 
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Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8337: 

Rule  No.  21.  Rates  applicable  to  roads  under  one  management  or  control  All  con- 
necting railroads,  doing  business  in  this  State,  and  under  the  management  or  control, 
by  lease,  ownership,  association  or  otherwise,  of  one  and  the  same  person,  firm, 
corporation  or  association,  shall,  for  purposes  of  transportation,  in  applying  freight 
and  passenger  tariffs,  be  considered  as  constituting  but  one  and  the  same  road,  and 
the  rate  shall  be  computed  as  upon  parts  of  one  and  the  same  road,  unless  otherwise 
specified  by  the  Public  Service  Commission.  (Filed  secretary  state's  office  June 
30,   1937.) 

Connecting  roads  are  regarded  as  one  Ry.  Co.  v.  City  Council,  45  S.  C.  602,  23 
road  for  purpose  of  license  tax.  Southern      S.  E.  952,  953. 

§  8338.  Violation  of  rules  after  notice — recompense — penalty — action  for 
recovery — how  instituted. — If  any  railroad  company  doing  business  in  this 
State,  by  its  agents  or  employees,  shall  be  guilty  of  a  violation  of  the  rules 
and  regulations  provided  and  prescribed  by  said  commissioners,  and  if, 
after  due  notice  of  such  violation  given  to  the  principal  officer  thereof, 
ample  and  full  recompense  for  the  wrong  or  injury  done  thereby  to  any 
person  or  corporation,  as  may  be  directed  by  said  commissioners,  shall  not 
be  made  within  thirty  days  from  the  time  of  such  notice,  such  company 
shall  incur  a  penalty  for  each  offense  of  not  less  than  one  thousand  dollars 
nor  more  than  five  thousand  dollars,  to  be  fixed  by  the  presiding  judge.  An 
action  for  recovery  of  such  penalty  shall  lie  in  any  court  in  the  State  where 
such  violation  has  occurred  or  wrong  has  been  perpetrated,  and  shall  be  in 
the  name  of  the  State  of  South  Carolina.  The  commissioners  shall  institute 
such  action  through  the  attorney  general  or  any  of  the  solicitors  of  this 
State. 

1932  Code,  §  8338;  Civ.  C.  '22,  §  4885;  Civ.  C.  '12,  §  3205;  Civ.  C.  '02,  §  2116;  R.  S. 
1666;  1892  (21)  14. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.      v.  Blease,  42  F.   (2d)  463. 

§  8339.     Injuries   to   persons — recovery — damages — limitation   of    time. — If 

any  railroad  company  doing  business  in  this  State  shall,  in  violation  of  any 
rule  or  regulation  provided  by  the  commissioners  aforesaid,  inflict  wrong 
or  injury  on  any  person,  such  person  shall  have  a  right  of  action  and  re- 
covery for  such  wrong  or  injury  in  the  county  where  the  same  is  done  in 
any  court  having  jurisdiction  thereof,  and  the  damages  to  be  recovered 
shall  be  the  same  as  in  action  between  individuals,  except  that  in  cases  of 
wilful  violation  of  law  such  railroad  companies  shall  be  liable  to  ex- 
emplary damages:  provided,  that  all  suits  under  this  chapter  shall  be 
brought  within  twelve  months  of  the  commission  of  the  alleged  wrong 
or  injury. 

1932  Code,  §  8339;  Civ.  C.  '22,  §  4886;  Civ.  C.  '12,  §  3206;  Civ.  C.  '02,  §  2117;  R.  S. 
1667;  1892  (21)  14. 

This  section  is  constitutional.  See  Os-      1915E,    1111. 
teen  v.  Southern  Ry.,  76  S.  C.  368,  57  S.  E.  Applied  in  Columbia  Ry.,  Gas,  etc.,  Co. 

196,   41    L.    R.   A.    (N.    S.)    195,    L.   R.    A.      v.  Blease,  42  F.  (2d)  463. 

§  8340.  Duplicate  receipts — delivery  of  goods  on  presentation  of  receipt — 
penalty. — All  railroad  companies  in  this  State  shall  on  demand  issue  dupli- 
cate freight  receipts  to  shippers,  in  which  shall  be  stated  the  class  or  classes 
of  freights  shipped,  the  freight  charges  over  the  road  giving  the  receipt,  and, 
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so  far  as  practicable,  shall  state  the  freight  charges  over  other  roads  that 
carry  such  freight.  When  the  consignee  presents  the  railroad  receipt  to  the 
agent  of  the  railroad  that  delivers  such  freight,  such  agent  shall  deliver 
the  articles  shipped  on  payment  of  the  rate  charged  for  the  class  of  freights 
mentioned  in  the  receipt.  If  any  railroad  company  shall  violate  the  provi- 
sion of  this  article,  such  railroad  company  shall  incur  a  penalty  to  be  fixed 
and  collected  as  provided  in  section  8338. 

1932  Code,  §  8340;  Civ.  C.  '22,  §  4887;  Civ.  C.  '12,  §  3207;  Civ.  C.  *02,  §  2118;  R.  S. 
1669;  1892  (21)  14. 

§  8341.  Mandamus  to  require  compliance — punishment  for  disobedience — 
costs  and  counsel  fees. — If  any  railroad  company  shall  neglect  or  refuse  to 
comply  with  the  provisions  of  this  chapter  or  with  the  rules  and  regula- 
tions prescribed  by  said  commissioners  within  the  limits  of  their  authority, 
such  company  shall  be  subject  to  a  writ  of  mandamus,  to  be  issued  by  any 
justice  of  the  Supreme  Court,  or  circuit  court  judge,  upon  application  of  the 
commissioners,  or  a  majority  of  them,  to  require  compliance  with  said  laws 
or  said  rules  and  regulations,  and  failure  to  comply  with  said  writ  of  man- 
damus shall  be  punishable  as  for  contempt;  and  for  any  wilful  violation  of 
any  said  laws,  or  failure  to  comply  with  the  requirements  of  such  rules  or 
regulations,  the  court  may  award  such  costs  and  counsel  fees,  on  the  return 
of  said  writs,  and  after  due  deliberation  thereon,  as  may  be  just. 

1932  Code,  §  8341;  Civ.  C.  '22,  §  4888;  Civ.  C.  '12,  §  3208;  Civ.  C.  '02,  §  2119;  R.  S. 
1670;  1892  (21)  14. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.L.  R.  A.  (N.  S.)  293,  L,  R.  A.  1918E,  306, 
v.  Blease,  42  F.  (2d)  463;  Shealy  v.  Sea-Ann.  Cas.  17B,  1218. 

board,  etc.,  Ry.  Co.,  131  S.  C.  144,  126  S.     See  also,   Danby  v.   Southern  Ry.   Co., 
E.  622;  Railroad  Com'rs  v.  Atlantic,  etc.,  194  S.  C.  421,  10  S.  E.  (2d)  465. 
R.  Co..  71  S.  C.  130,  135,  50  S.  E.  641,  14 

§  8342.     Deposit  of  list  of  names  and  residences  of  president  and  directors. 

— All  railroad  companies  owning  or  operating  a  line  of  railroad  situated  in 
whole  or  in  part  within  the  limits  of  this  State  shall  deposit  with  the  public 
service  commissioners  a  list  containing  the  names  and  residences  of  the 
president  and  board  of  directors  of  the  railroad  company  owning  or  operat- 
ing the  said  line  of  railroad. 

1932  Code,  §  8342;  Civ.  C.  '22,  §  4889;  Civ.  C.  '12,  §  3209;  Civ.  C.  '02,  §  2120;  1892 
(21)  14;  1935  (39)  25. 

§  8343.  Trains  prohibited  from  running  on  Sunday — exceptions. — It  shall 
be  unlawful  for  any  railroad  corporation  or  person  owning  or  controlling 
railroads  operating  in  this  State  to  load  or  unload,  or  permit  to  be  loaded  or 
unloaded,  or  to  run  or  permit  to  be  run,  on  Sunday,  any  locomotive,  cars 
or  trains  of  cars  moved  by  steampower,  except  as  hereinafter  provided, 
and  except  to  unload  cars  loaded  with  animals. 

1932  Code,  §  8343;  Civ.  C.  '22,  §  4890;  Civ.  C.  '12,  §  3210;  Civ.  C.  '02,  §  2121;  G.  S. 
1475;  R.  S.  1674;  1882  (17)  823;  1931  (37)  57. 

§  8344.  What  trains  may  run. — Said  railroad  corporations  or  persons  may 
lawfully  run  on  Sunday  their  regular  passenger,  mail  and  express  trains, 
and  their  through  freight  trains  between  terminals  within  this  State,  or 
interstate  into  or  through  this  State,  and  such  extra  freight  trains  as  may  be 
necessary  to  transport  perishable  freight  and  fertilizer,  and  such  wrecking 
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or  repair  trains  as  may  be  rendered  necessary  by  casualty  or  emergency: 
provided,  that  when  it  is  necessary  to  operate  an  extra  freight  train  to 
transport  perishable  freight,  such  train  may  carry  also  non-perishable 
freight. 

1932  Code,  §  8344;  Civ.  C.  '22,  §  4891;  Civ.  C.  '12,  §  3211;  Civ.  C.  '02,  §  2122;  G.  S. 
1476;  R.  S.  1675;  1901  (23)  721;  1903  (24)  83;  1912  (27)  572;  1931  (37)  57. 

Excuse  for  delay. — Under  this  section  a  and    why    such    train    or    another    train 

carrier  of  perishable  fruit  may  not  ex-  could   not   reach  the  destination  before 

cuse   a   delay    in   the   transportation   on  six   o'clock  Sunday  morning.   Trakas  v. 

Sunday  in  the  absence  of  testimony  ex-  Charleston,  etc.,  R.  Co.,  87  S.  C.  206,  69 

plaining  why  a  train  did  not  go  to  the  S.  E.  209,  31   L.  R.  A.   (N.  S.)   103,  Ann. 

point  of  destination  on  Saturday  evening,  Cas.  15C,  509. 

§  8345.  Penalty  for  violation. — Any  wilful  violation  of  sections  8343  and 
8344  shall  be  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  ten 
($10.00)  dollars  nor  more  than  fifty  ($50.00)  dollars. 

1932  Code,  §  8345;  Civ.  C.  '22,  §  4893;  Civ.  C.  '12,  §  3213;  Civ.  C.  '02,  §  2124;  G.  S. 
1478;  R.  S.  1677;  1882  (17)  823;  1931  (37)  57. 

§  8346.  Overloading  cars  with  animals — period  of  confinement — care  of 
animals,  etc. — No  railroad  company  in  the  carrying  or  transporting  of 
animals  shall  overload  the  cars,  nor  permit  the  animals  to  be  confined  in 
cars  for  a  longer  period  than  twenty-eight  consecutive  hours  without  un- 
loading the  same  for  rest,  water  and  feeding,  unless  prevented  from  so 
unloading  by  storm  or  other  accidental  causes.  In  estimating  such  confine- 
ment, the  time  during  which  the  animals  have  been  confined  without  rest 
on  connecting  roads  from  which  they  are  received  shall  be  included,  it 
being  the  intent  of  this  chapter  to  prohibit  their  continuous  confinement 
beyond  the  period  of  twenty-eight  hours,  except  upon  contingencies  here- 
inbefore stated.  Animals  so  unloaded  shall  be  properly  fed,  watered  and 
sheltered  during  such  rest  by  the  owner  or  the  person  having  custody  there- 
of, or  in  case  of  his  default  in  so  doing,  then  by  the  railroad  company 
transporting  the  same,  at  the  expense  of  the  owner  or  the  person  in  cus- 
tody thereof;  and  the  said  company  shall,  in  said  case,  have  a  lien  upon 
said  animals  for  food,  care  and  custody  furnished,  and  shall  not  be  liable 
for  any  detention  of  such  animals  authorized  by  this  chapter.  Any  com- 
pany, owner,  or  custodian  of  such  animals,  who  shall  fail  to  comply  with 
the  provisions  of  this  section,  shall,  for  each  and  every  offense,  be  liable 
for  and  forfeit  and  pay  a  penalty  of  not  less  than  fifty,  nor  more  than  five 
hundred  dollars,  to  be  paid  to  the  state  treasury:  provided,  however,  that 
when  animals  shall  be  carried  in  cars  in  which  they  can  and  do  have  prop- 
er food,  water,  space,  and  opportunity  for  rest,  the  foregoing  provisions  in 
regard  to  their  being  unloaded  shall  not  apply. 

1932  Code,  §  8346;  Civ.  C.  '22,  §  4894;  Civ.  C.  '12,  §  3214;  Civ.  C.  '02,  §  2125;  G.  S. 
1479;  R.  S.  1678;  1882  (17)  823. 

Editor's  note. — See  §  1596  as  amended  Duty  to  feed  and  water  stock. — This 
by  1923  and  1924  Acts  and  Joint  Resolu-  section  requires  the  carrier  to  feed  and 
tions  in  connection  with  this  section.  water  the  stock  in  transit  where  the  own- 
Constitutionality. — This  section  is  con-  er  neglects  to  do  so.  It  also  requires  the 
stitutional.  Crawford  v.  Southern  Ry.  carrier  to  furnish  the  owner  with  facil- 
Co.,  56  S.  C.  136,  34  S.  E.  80,  88  Am.  St.  ities  to  feed  and  water  the  stock.  Comer 
Rep.  95,  123,  L.  R.  A.  1915C,  1220,  L.  R.  A.  v.  Columbia,  etc.,  R.  Co.,  52  S.  C.  36,  37, 
1915D.  653,  Ann.  Cas.  16E,  1205;  Comer  29  S.  E.  637,  44  L.  R.  A.  452. 
v.  Columbia,  etc.,  R.  Co.,  52  S.  C.  36,  37,  Special  contract  to  relieve  company  of 
29  S.  E.  637,  44  L.  R.  A.  452.  its  duties.— Under  this  section  the  com- 
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pany  cannot  relieve  itself  of  the  duties  Dec.  672,  5  Am.  St.  Rep.  724,  13  Am.  St. 

imposed   by   special   contract.    Crawford  Rep.  784,  L.  R.  A.   1915D,  649;  Walling- 

v.  Southern  Rv.  Co.,  56  S.  C.  136,  34  S.  E.  ford  v.  Columbia,  etc.,  R.  Co.,  26  S.  C. 

80,    88   Am.    St.    Rep.    95,    123,    L.    R.    A.  258,  2  S.  E.   19,   11   Am.   St.  Rep.  785,   13 

1915C.    1220,   L.   R.   A.    1915D,   653,   Ann.  Am.  St.  Rep.  785,  88  Am.  St.  Rep.  95,  123, 

Cas.  16E.  1205:  Comer  v.  Columbia,  etc.,  17  L.  R.  A.  339,  17  L.  R.  A.  (N.  S.)  1035,  19 

R.  Co.,  52  S.  C.  36,  37,  29  S.   E.  637,   44  L.    R.    A.    (N.    S.)    954,    29    L.    R.    A.    (N. 

L.  R.   A.   452.  S.)  663,  36  L.  R.  A.  (N.  S.)  412,  52  L.  R. 

Burden    of    proving    compliance.— The  A.  (N.  S.)  866,  L.  R.  A.  1915D,  651,  L.  R. 

burden  of  proof  is  on  the  carrier  to  show  A.  1917C,  513,  526,  28  A.  L.  R.  527;  Baker 

compliance   with   the   statute.    Comer   v.  v.  Brinson,  9  Rich.  201,  32  Am.  Dec.  501, 

Columbia,  etc.,  R.  Co.,  52  S.  C.  36.  37,  29  67  Am.  Dec.  548,  75  Am.  Dec.  498,  L.  R.  A. 

S.   E.   637.  44  L.  R.   A.   452;   Swindler  v.  1915D.  647:  Johnstone  v.  Richmond,  etc., 

Hilliard,  2  Rich.  286,  31  Am.  Dec.  555,  32  R.  Co.,  39  S.  C.  55,  17  S.  E.  512,  88  Am.  St. 

Am.  Dec.  500,   501,  45  Am.  Dec.  732,  47  Rep.  83,   121.  29  L.  R.  A.   (N.  S.)  663,  L. 

Am.  Dec.  652,  50,  Am.  Dec.  666,  53  Am.  R.  A.  1915D,  653,  Ann.  Cas.  13A,  432. 

§  8347.  "Animals,"  "owner,"  etc.,  construed. — In  section  8346  the  word 
"animal"  or  "animals"  shall  be  held  to  include  all  brute  creatures;  and  the 
word  "owner,"  "person,"  and  "whoever,"  shall  be  held  to  include  corpora- 
tions as  well  as  individuals;  and  the  knowledge  and  acts  of  agents  of  and 
persons  employed  by  corporations  in  regard  to  animals  transported,  owned, 
or  employed  by  or  in  the  custody  of  such  corporations,  shall  be  held  to  be 
the  acts  and  knowledge  of  such  corporations. 

1932  Code,  §  8347;  Civ.  C.  '22,  §  4895;  Civ.  C.  '12,  §  3215;  Civ.  C.  '02,  §  2126;  G.  S. 
1480;  R.  S.  1679;  1882  (17)  824. 

§  8348.     Regulation   of   loading   and   unloading  live   stock  by  railroads. — 

Every  railroad  company  receiving  live  stock  for  transportation  shall  cause 
the  same  to  be  loaded  not  more  than  two  hours  before  the  scheduled  de- 
parture of  the  train  carrying  the  same,  and  every  railroad  company  de- 
livering live  stock  at  its  destination  for  unloading  shall  cause  the  same 
to  be  unloaded  within  two  hours  after  the  arrival  of  the  trains  carrying  the 
same:  provided,  that  a  longer  time  may  be  allowed  if  voluntarily  con- 
sented to  in  writing  by  the  owner  or  shipper  on  a  paper  other  than  the  bill 
of  lading:  and  provided,  further,  that  in  so  far  as  the  unloading  of  stock  is 
concerned  the  consignee  in  person  or  his  duly  authorized  agent  shall  make 
demand  in  writing  for  such  unloading  within  two  hours:  and  provided, 
further,  that  this  section  shall  not  apply  at  stations  where  no  unloading 
pen  is  maintained  or  where  there  is  no  agent  of  the  railroad  on  duty  upon 
the  arrival  of  such  train. 
1932  Code,  §  8348;  Civ.  C.  '22,  §  4896;  1916  (29)  822. 

§  8349.  Railroad  companies  required  to  furnish  shippers  of  live  stock  cer- 
tain information. — Any  railroad  company  doing  business  in  South  Carolina 
shall  be  required  to  furnish  the  owner,  or  shipper,  or  their  agents,  full  in- 
formation concerning  the  shipment,  movement  and  delivery  of  live  stock 
when  en  route,  and  on  said  company's  line  or  in  said  company's  possession. 
If  company  cannot  make  time  published  in  schedule  they  must,  whenever 
as  much  as  three  hours  behind  schedule  time,  wire  owner  and  agent  at 
destination  extent  of  and  cause  of  delay,  and  advise  him  of  expected  time 
of  arrival.  Upon  failure  to  furnish  such  information,  and  upon  failure  to 
give  shipper  benefit  of  best  connection  as  published  in  schedule,  railroad 
company  shall  pay  fine  of  not  more  than  twenty-five  dollars:  provided, 
that  nothing  herein  contained  shall  interfere  with  the  transmission  of  train 


§  8349 


Civil  Code 


Page  806 


orders:  provided,  further,  that  in  the  event  of  failure  upon  the  part  of  any 
common  carrier  to  give  the  information  herein  required,  it  shall  be  incum- 
bent upon  such  common  carrier  affirmatively  to  show  that  such  failure  was 
due  to  the  necessary  use  of  the  wire,  or  wires,  for  transmission  of  train  or- 
ders. 

1932  Code,  §§  1715,  8349;  Civ.  C.  '22,  §  4897;  Civ.  C.  '12,  §  3216;  Cr.  C.  '22,  §  660; 
Cr.  C.  '12,  §  685;  1906  (25)  114. 


ARTICLE  6 
Safety  Appliances  and  Liability  for  Injuries  and  Damages 


8350.  Brakes   and  brakemen.  8366 

8351.  Emergency  equipment  of  trains.  8374 

8352.  Lighting  cars  with  certain  oils. 

8353.  Formation  of  trains.  8374 

8354.  Crossing  track  of  another  railroad. 

8355.  Signals  at  crossings.  8375. 

8356.  Signs  at  crossings.  8376. 
8357  thru  8359.  Warning  boards.  8377. 

8360.  Leaving  hand  cars  near  crossings.  8378, 

8361.  Stopping  at  stations. 

8362.  Damage  by  fire.  8380 

8363.  Inspection  of  new  roads.  8387. 

8364.  8365.  Shelter  for  employees  at  re-  8388 
pair  shops. 


thru  8374.  Injuries  to  employees. 

1.  Injury    by    negligence    or    care- 
lessness. 

2.  Penalty  for  gross  carelessness  or 
negligence. 

Notice  of  accidents. 
Judgment  liens. 
Injuries  at  crossings. 

8379,    8383    thru    8386.  Duties    of 
county  supervisor  as  to   crossings, 
thru  8382.  Flagman  at  crossings. 
Maintenance  of  bridges,  etc. 
thru    8394.  Transportation    of    ex- 
plosives. 


§  8350.  Brakes  shall  be  attached — brakemen  stationed. — Every  railroad 
corporation  shall  cause  a  good  and  sufficient  brake  to  be  attached  to  every 
car  used  upon  its  railroad  for  the  transportation  of  passengers,  and  to  every 
car  used  for  the  transportation  of  freight,  except  four  wheeled  freight  cars 
used  only  for  that  purpose;  and  shall  cause  to  be  stationed  on  every  pas- 
senger train  trusty  and  skillful  brakemen,  equal  in  number  at  least  to  one 
for  every  two  cars  in  the  train,  except  on  passenger  trains,  where  power 
brakes  are  used,  and  one  such  brakeman  upon  the  last  car  of  every  freight 
train,  which  must  always  be  equipped  with  a  good  and  sufficient  brake. 

1932  Code,  §  8350;  Civ.  C.  '22,  §  4898;Civ.  C.  '12,  §  3217;  Civ.  C.  '02,  §  2127;  G.  S. 
1499;  R.  S.  1681. 


Presumption  of  compliance  with  sec- 
tion.— In  the  absence  of  testimony  to  the 
contrary,  a  railroad  company  will  be  pre- 
sumed to  have  complied  with  this  sec- 
tion. Joyner  v.  South  Carolina  Ry.  Co., 
26  S.  C.  49,  1  S.  E.  52,  15  L.  R.  A.  39,  33 
L.  R.  A.  (N.  S.)  1165,  49  L.  R.  A.  (N.  S.) 
979,  Ann.  Cas.  12B,  163. 

Duty  of  reasonable  inspection. — This 
duty  involves  duty  of  reasonable  inspec- 
tion to  see  that  brakes  attached  remain 
good  and  sufficient  for  that  purpose. 
Boyd  v.  Seaboard,  etc.,  Ry.,  67  S.  C.  218, 
222,  45  S.  E.  186. 

Injury  from  defective  coupling. — As  to 
injury  to  passenger  from  defective  cou- 
pling, see  Stuckey  v.  Atlantic,  etc.,  Ry. 
Co.,  60  S.  C.  237,  38  S.  E.  416,  85  Am.  St. 
Rep.    842. 

Liability  for  injury. — In  order  that  the 
company  be  held  liable,  the  failure  to 
comply  must  be  the  proximate  cause  of 


the  injury.  Adkins  v.  Atlantic,  etc.,  Ry. 
Co.,  27  S.  C.  71,  2  S.  E.  849,  23  Am.  St. 
Rep.  182.  36  Am.  St.  Rep.  815,  28  L.  R.  A. 
547,  69  L.  R.  A.  534,  4  L.  R.  A.  (N.  S.)  53, 
Ann.   Cas.   15D,   508. 

Obstructing  crossing.  —  Whether  train 
obstructing  cross  at  time  of  collision  of 
automobile  with  another  train  was  oper- 
ated in  violation  of  this  section,  was  for 
jury.  Miller  v.  Atlantic,  etc.,  R.  Co.,  140 
S.  C.  123.  138  S.  E.  675. 

Gondolas  and  flat  cars. — This  section 
requires  brakes  to  gondola  and  flat  cars 
having  eight  wheels.  Mew  v.  Charleston, 
etc.,  Ry.  Co.,  55  S.  C.  90,  32  S.  E.  828,  17 
L.  R.  A.  (N.  S.)  775.  20  L.  R.  A.  (N.  S.) 
482,  50  L.  R.  A.  (N.  S.)  976,  Ann.  Cas. 
14D,  46. 

Mixed  passenger  and  freight  trains. — 
As  to  mixed  passenger  and  freight  trains 
and  brakemen  required,  see  Joyner  v. 
South  Carolina  Ry.  Co.,  26  S.  C.  49,  1  S,< 
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E.  52,  15  L.  R.  A.  39,  33  L.  R.  A.  (N.  S.)  Wallingford  v.  Columbia,  etc.,  R.  Co.,  26 

1165,  49  L.  R.  A.   (N.  S.)   979,  Ann.  Cas.  S.  C.  258,  2  S.  E.  19,  11  Am.  St.  Rep.  735, 

12B,  163.  13  Am.  St.  Rep.  785,  88  Am.  St.  Rep.  95, 

Foreign  cars.— As  to  foreign  cars.  See  123  17  L.  R.  A.  339,   17  L.  R.  A.   (N.  S.) 

Youngblood  v.  South  Carolina,  etc.  Ry.  1035,  19  L.  R.  A.  (N.  S.)  954,  29  L.  R.  A. 

Co.,  60  S.  C.  9,  38  S.  E.  232,  85  Am.  St.  (N.  S.)  663,  36  L.  R.  A.  (N.  S.)  412,  52  L. 

Rep.  824,  97  Am.  St.  Rep.  891,  6  L.  R.  A,  R.  A.  (N.  S.)  866,  L.  R.  A.  1915D,  651,  L. 

(N.    S.)    986,    13    L.    R.    A.    (N.    S.)    754;  R.  A.  1917C,  513,  526,  28  A.  L.  R.  527. 

§  8351.  Trains  shall  be  equipped  with  tools. — Every  railroad  corporation 
shall  equip  each  of  its  trains,  for  use  in  case  of  accident,  with  such  tools 
and  appliances  as  the  public  service  commissioners  may  direct. 

1932  Code,  §  8351;  Civ.  C.  '22,  §  4899;  Civ.  C.  '12,  §  3218;  Civ.  C.  '02,  §  2128;  G.  S. 
1500;  R.  S.  1682;  1935  (39)  25. 

§  8352.  Lighting  cars  with  naphtha  and  other  substances  easily  ignited — 
fastening  stoves — penalty. — No  passenger  cars  on  any  railroad  shall  be 
lighted  by  naphtha,  or  by  any  illuminating  oil  or  fluid,  made  in  part  of 
naphtha  or  wholly  or  in  part  from  coal  or  petroleum,  or  other  substance  or 
material,  which  will  ignite  at  a  temperature  of  less  than  three  hundred 
degrees  Fahrenheit.  And  all  stoves  shall  be  securely  fastened  to  their 
places.  Any  railroad  corporation  which  violates  the  provisions  of  this  sec- 
tion shall  forfeit  a  sum  not  exceeding  five  hundred  dollars. 

1932  Code,  §  8352;  Civ.  C.  '22,  §  4900;  Civ.  C.  '12,  §  3219;  Civ.  C.  '02,  §  2129;  G.  S. 
1501;  R.  S.  1683. 

§  8353.  Formation  of  trains. — In  forming  a  passenger  train,  baggage,  or 
freight,  or  merchandise,  or  lumber  cars  shall  not  be  placed  in  rear  of  pas- 
senger cars. 

1932  Code,  §  8353;  Civ.  C.  '22,  §  4901;  Civ.  C.  '12,  §  3220;  Civ.  C.  '02,  §  2130;  G.  S. 
1481;  R.  S.  1680;  1882  (17)  823. 

§  8354.  Lines  of  two  steam  railroads  crossing — when  trains  stop. — When- 
ever lines  of  two  steam  railroads  cross  each  other  on  the  same  grade  in 
this  State,  the  trains  shall  be  brought  to  a  full  stop  before  reaching  the 
crossing:  provided,  that  this  section  shall  not  apply  where  the  crossing  is 
equipped  with  interlocking  devices,  or  signal  lights,  or  semaphores  or 
other  safety  appliances  which  shall  indicate  that  the  train  may  cross  in 
safety,  or  where  a  flagman  or  watchman  is  stationed  at  the  crossing  and 
he  signals  that  the  train  may  cross  in  safety. 
"1932  (37)  1144. 

Note:  Case  below  was  decided  prior  train  of  another  railroad,  whether  con- 
to  repeal  and  reenactment  of  present  ductor's  negligence,  in  violation  of  this 
section  in  1932.  As  it  formerly  stood,  sec-  section,  in  failing  to  keep  proper  lookout 
tion  included  "it  shall  be  the  duty  of  the  and  in  not  stopping  train  on  approach- 
engineer  ...  to  bring  the  train  to  a  ing  crossing  was  proximate  cause  of  col- 
full  or  complete  stop",  etc.  lision  and  injuries  was  held  for  jury.  Ed- 

In   conductor's   action   for   injuries   re-  wards  v.  Atlantic,  etc.,  R.  Co.,  148  S.  C. 

ceived    at    a    crossing    in    collision    with  266,  146  S.  E.  97. 

§  8355.  Signals  to  be  given  at  crossings. — A  bell  of  at  least  thirty  pounds 
weight  and  a  steam  or  air  whistle  shall  be  placed  on  each  locomotive  en- 
gine or  interurban  car,  and  such  bell  shall  be  rung  or  such  whistle  sounded 
by  the  engineer  or  fireman  or  motorman  at  the  distance  of  at  least  five 
hundred  yards  from  the  place  where  the  railroad  crosses  any  public  high- 
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way  or  street  or  traveled  place,  and  be  kept  ringing  or  whistling  until  the 
engine  or  interurban  car  has  crossed  such  highway  or  street  or  traveled 
place;  and  if  such  engine  or  car  shall  be  at  a  standstill  within  less  distance 
than  one  hundred  rods  of  such  crossing  such  bell  shall  be  rung  or  such 
whistle  sounded  for  at  least  thirty  seconds  before  such  engine  or  inter- 
urban cars  shall  be  moved,  and  shall  be  kept  ringing  or  sounding  until 
such  engine  or  interurban  cars  shall  have  crossed  such  public  highway  or 
street  or  traveled  place:  provided,  that  a  gong  of  not  less  than  ten  inches 
in  diameter  may  be  placed  upon  interurban  cars  in  lieu  of  a  bell  as  herein 
required  and  shall  be  sounded  as  herein  provided. 

1932  Code,  §  8355;  Civ.  C.  '22,  §  4903;  Civ.  C.  '12,  §  3222;  Civ.  C.  '02,  §  2132;  G.  S. 
1483;  R.  S.  1635;  1882  (17)  825;  1919  (31)  102. 


Regulations  of  locomotives  by  munici- 
palities. See  eatchline  Regulations  of 
Locomotives,  Trains,  Etc.,  under  §  7233. 

Constitutionality. — As  to  constitution- 
ality of  this  section,  see  Kaminitsky  v. 
Northeastern  R.  Co.,  25  S.  C.  53,  25  Am. 
St.  Rep.  885,  62  Am.  St.  Rep.  172,  14  L.  R. 
A.  585,  15  L.  R.  A.  429,  55  L.  R.  A.  837,  9 
L.  R.  A.  (N.  S.)  390,  33  L.  R.  A.  (N.  S.) 
1165,  1214;  Cole  v.  Blue  Ridge  Ry.,  75  S. 
C.  156,  160,  55  S.  E.  126;  Clifford  v.  South- 
ern Ry.,  87  S.  C.  324,  325,  69  S.  E.  513,  L. 
R.  A.  1915E,  507,  534;  Ward  v.  Richmond, 
etc.,  R.  Co.,  43  F.  422;  Ford  v.  Atlantic 
Coast  Line  Ry.  Co.,  169  S.  C.  41,  168  S.  E. 
143,  287  U.  S.  504,  53  S.  Ct.  249,  77  L. 
Ed.  459. 

This  section  was  intended  for  the  pro- 
tection of  persons  using  the  highway  or 
public  place,  and  did  not  give  a  right  of 
action  to  plaintiff  working  in  a  field  near 
by  the  railroad  track,  and  about  200 
yards  from  the  crossing,  when  injured  by 
fright  of  his  horse  by  the  passing  of  a 
train  which  had  failed  to  give  the  cross- 
ing signal.  Hutto  v.  Southern  R.  Co.,  100 
S.  C.  181,  84  S.  E.  719,  L.  R.  A.  1915D,  962. 

This  section  was  intended  for  the  pro- 
tection of  travelers  at  crossings  and  does 
not  apply  where  a  person  gets  injured 
or  killed  on  the  track  at  any  other  place. 
Ellis  v.  Southern  Ry.  Co.,  163  F.  686. 

Business  corporation  owning  railroad 
is  subject  to  general  laws  relating  to 
highway  crossings  and  under  same  duty 
as  railroad  company  to  observe  due 
care.  Engelberg  v.  Prettyman,  159  S.  C. 
91,  156  S.  E.  173. 

Section  applies  to  moving  trains. — The 
first  part  of  this  statute  clearly  applies 
to  moving  trains,  and  does  not  apply 
where  boy  eight  years  old  leaves  high- 
way, and,  after  being  warned,  persists  in 
crossing  track  on  shanty  car  some  dis- 
tance from  highway.  Hasting  v.  South- 
ern Ry.,   143  F.  260,  263. 

To  trains  standing  across  highway. — 
A  train  standing  across  a  highway  is 
within  this  section.  Littlejohn  v.  Rich- 
mond, etc.,  R.  Co.,  45  S.  C.  181,  22  S.  E. 
789;  Littlejohn  v.  Richmond,  etc.,  R.  Co., 
49  S.  C.  12,  26  S.  E.  967,  13  L.  R.  A. 
(N.  S.)  1067,  47  L.  R.  A.  (N.  S.)  829,  Ann. 


Cas.   15B,  644. 

This  statute  applies  to  train  of  cars 
across  highway,  the  engine  of  which  has 
already  crossed  not  to  return.  Brown  v. 
Southern  Ry  Co.,  65  S.  C.  260,  267,  43  S. 
E.  794,  L.  R.  A.  1918C,  1134. 

On  "travel  places." — The  statute  only 
applies  to  "travel  places."  Hale  v.  Colum- 
bia, etc.,  R.  Co.,  34  S.  C.  292,  293,  13  S.  E. 
537,  28  L.  R.  A.  751;  Neely  v.  Charlotte, 
etc.,  R.  Co.,  33  S.  C.  136,  11  S.  E.  636,  9 
L.  R.  A.  (N.  S.)  344,  371,  46  L.  R.  A.  (N. 
S.)  883,  Ann.  Cas.  15B,  463. 

"Travel  places"  within  this  section. — 
'A  traveled  place,"  within  this  section  is 
not  a  mere  crossing  by  sufferance,  but 
one  of  right,  acquired,  if  not  by  express 
grant,  by  adverse  user;  and  the  mere 
fact  that  the  company  has  left  the  cross- 
ing open  when  cars  have  remained  there 
any  length  of  time  is  not,  by  itself,  proof 
of  such  acquisition.  Hankinson  v.  Char- 
lotte, etc.,  R.  Co.,  41  S.  C.  1,  19  S.  E.  206, 
40  L.  R.  A.  134,  9  L.  R.  A.  (N.  S.)  340,  365, 
49  L.  R.  A.  (N.  S.)  817. 

An  open  space,  which  people  have  tra- 
versed for  years  in  going  from  the  streets 
of  a  town  to  a  depot,  is  a  "traveled 
place,"  within  this  section.  Risinger  v. 
Southern  Ry.  Co.,  59  S.  C.  429,  38  S.  E.  1. 

The  term  "traveled  place,"  in  this  sec- 
tion, means  a  place  where  the  public 
have,  in  some  manner,  acquired  the  legal 
right  to  travel;  that  is,  a  right  which 
may  be  legally  enforced,  and  cannot  leg- 
ally be  denied,  or  interfered  with.  San- 
ders v.  Southern  Ry.  Co.,  97  S.  C.  423, 
81   S.  E.  786. 

A  "traveled  place,"  within  this  section 
means  a  place  traveled  by  legal  right; 
but,  independent  of  the  statute,  if  a  train 
is  operated  backward  on  a  dark  night, 
at  a  place  accustomed  to  be  used  for  a 
walkway,  with  the  knowledge  of  the 
operators,  then  they  must  use  due  care 
to  prevent  injuries.  Carter  v.  Seaboard, 
etc.,  Ry.  Co.,  114  S.  C.  517,  104  S.  E.  186, 
15  A.   L.  R.   1529. 

A  traveled  place  is  a  place  where  per- 
sons are  both  accustomed  to  and  have  a 
right  to  travel.  Hale  v.  Columbia,  etc., 
R.  Co.,  34  S.  C.  292,  293,  13  S.  E.  537,  28 
L.  R.  A.  751;  Barber  v.  Richmond,  etc.,  R. 


Page  809 


Safety  Appliances  and  Liability 


§  8355 


Co.,  34  S.  C.  444,  450,  13  S.  E.  630;  Han- 
kinson  v.  Charlotte,  etc.,  R.  Co.,  41  S.  C. 
1,  20,  19  S.  E.  206,  40  L.  R.  A.  134,  9  L.  R. 
A.  (N.  S.)  340,  365,  49  L.  R.  A.  (N.  S.) 
817;  Risinger  v.  Southern  Ry.  Co.,  59  S. 
C.  429,  433,  38  S.  E.  1;  Strother  v.  South 
Carolina,  etc.,  R.  Co.,  47  S.  C.  375,  376, 
25  S.  E.  272,  9  L.  R.  A.  (N.  S.)  340,  365, 
49  L.  R.  A.   (N.  S.)   816. 

Where  the  right  of  the  public  to  use  a 
road  has  been  established  by  proof  of  20 
years'  use,  which  road  crosses  a  railway 
track,  it  is  a  "traveled  place,"  within  this 
section.  Kirby  v.  Southern  Ry.,  63  S.  C. 
494,  41  S.  E.  765,  49  L.  R.  A.  (N.  S.)  817. 
Though  a  path  across  railroad  tracks  at 
a  depot  used  by  the  public  for  several 
years  in  going  to  and  from  the  depot  was 
not  such  a  highway,  street,  or  traveled 
place  as  imposed  on  the  railroad  the  duty 
of  giving  signals  by  bell  or  whistle, 
under  this  section,  where  it  existed  by 
its  leave  and  license,  the  common-law 
duty  of  exercising  due  care  to  give  rea- 
sonable signal  of  the  trains  approach 
was  imposed  on  the  company.  Chisolm 
v.  Seaboard,  etc.,  Ry.,  121  S.  C.  394,  114 
S.  E.  500. 

Where  there  was  no  evidence  that  a 
pedestrian  on  a  railroad  track  was  using 
a  public  crossing  as  such,  or  that  the 
place  of  injury  was  a  public  crossing  or 
traveled  place,  it  was  not  error  for  the 
court  to  fail  to  charge  the  law  of  this 
section  as  to  signals  at  public  crossings. 
Tyler  v.  Atlantic,  etc.,  R.  Co.,  104  S.  C. 
107,  88  S.  E.  541. 

Track  held  not  to  be  a  "traveled  place" 
under  the  facts  of  Smalley  v.  Southern 
Ry.  Co.,  57  S.  C.  243,  35  S.  E.  489,  69  L.  R. 
A.  525,  537,  551,  47  L.  R.  A.  (N.  S.)  507, 
Ann.,  Cas.  14D,  1211. 

What  is  a  "traveled  place"  is  question 
for  jury.  Ruddell  v.  Seaboard,  etc.,  Ry., 
75  S.  C.  290,  55  S.  E.  528. 

What  constitutes  negligence.  —  Mere 
failure  to  slacken  speed  of  train  when 
approaching  a  crossing  is  not,  in  the  ab- 
sence of  special  circumstances,  negli- 
gence. Zeigler  v.  Northeastern  R.  Co.,  7 
S.  C.  402,  49  Am.  Dec.  267;  Fletcher  v. 
South  Carolina  Ry.  Co.,  57  S.  C.  205,  35 
S.  E.  515. 

Although  the  crossing  be  such  as  not 
to  come  under  the  statute  the  failure 
to  give  the  signals  may  be  negligence. 
Fletcher  v.  South  Carolina  Ry.  Co.,  57 
S.  C.  205,  35  S.  E.  515. 

Neglecting  to  give  the  statutory  sig- 
nals is  negligence  per  se.  Bowen  v. 
Southern  Ry.  Co.,  58  S.  C.  222,  227,  36 
S.  E.  590;  Hankinson  v.  Charlotte,  etc., 
R.  Co.,  41  S.  C.  1,  19,  19  S.  E.  206,  40  L. 
R.  A.  134,  9  L.  R.  A.  (N.  S.)  340,  365,  49 
L.  R.  A.  (N.  S.)  817;  Strother  v.  South 
Carloina  etc.,  R.  Co.,  47  S.  C.  375,  381,  25 
S.  E.  272,  9  L.  R.  A.  (N.  S.)  340,  365,  49 
L.  R.  A.  (N.  S.)  816;  Smith  v.  Southern 
Ry.  Co.,  53  S.  C.  121,  30  S.  E.  697;  Petrie 


v.  Columbia,  etc.,  R.  Co.,  29  S.  C.  303,  7 
S.  E.  515,  12  Am.  St.  Rep.  376,  381,  22  Am. 
St.  Rep.  908,  24  Am.  St.  Rep.  507,  91  Am. 
St.  Rep.  201,  17  L.  R.  A.  71,  26  L.  R.  A. 
385,  19  L.  R.  A.  (N.  S.)  129,  33  L.  R.  A. 
(N.  S.)  1165,  39  L.  R.  A.  (N.  S.)  1156, 
L.  R.  A.  1916E,  148,  177,  Ann.  Cas.  14D, 
478;  White  v.  Augusta,  etc.,  R.  Co.,  30 
S.  C.  218,  9  S.  E.  96,  22  Am.  St.  Rep.  908; 
Turbyfill  v.  Atlantic,  etc.,  Ry.,  83  S.  C. 
325,  65  S.  E.  278,  L.  R.  A.  1915E,  517, 
533;  Ford  v.  Atlantic  Coast  Line  Ry.  Co. 
et  al„  169  S.  C.  41,  168  S.  E.  143. 

Failure  to  give  proper  signals  at  cross- 
ings may /fee  shown  to  establish  negli- 
gence. Davis  v.  Southern  Ry.,  68  S.  C. 
446,  458,  47  S.  E.  723,  24  L.  R.  A.  (N.  S.) 
862;  Davis  v.  Atlantic,  etc.,  Ry.  Co.,  63 
S.  C.  370,  577,  41  S.  E.  468,  892,  9  L.  R.  A. 
(N.  S.)  340,  365,  12  L.  R.  A.  (N.  S.)  855, 
L.  R.  A.  1918E,  267,  28  A.  L.  R.  142,  159; 
Boggero  v.  Southern  Ry.  Co.,  64  S.  C.  104, 
41  S.  E.  819,  5  L.  R.  A.  (N.  S.)  189,  220, 
238,  14  L.  R.  A.  (N.  S.)  999,  31  L.  R.  A. 
(N.  S.)  160,  Ann.  Cas.  13C,  117;  Bamberg 
v.  Atlantic,  etc.,  R.  Co.,  72  S.  C.  389,  51 
S.  E.  988,  1  A.  L.  R.  207. 

Failure  to  give  signals  required  is  neg- 
ligence per  se  in  action  at  common-law 
for  injury  near  crossing.  Clifford  v. 
Southern  Ry.,  87  S.  C.  324,  69  S.  E.  513, 
L.  R.  A.   1915E,  507,  534. 

Under  this  section  failure  on  the  part 
of  railroad .  company  to  give  statutory 
signals  by  bell  or  whistle  at  public  cross- 
ing constitutes  "negligence  per  se."  Tim- 
mons  v.  Southern  R.  Co.,  138  S.  C.  82, 
136  S.  E.  27. 

Contributory  negligence  precluding  re 
covery. — As  to  contributory  negligence 
precluding  recovery,  see  Reynolds  v.  At- 
lantic, etc.,  R.  Co.,  44  F.  (2d)  338.  See 
also,  Byrd  v.  Atlantic,  etc.,  R.  Co.,  2  F. 
(2d)  672;  Southern  Ry.  Co.  v.  Priester, 
289   F.   945. 

The  right  of  automobile  occupant  to 
recover  from  railroad  for  injuries  sus- 
tained in  crossing  collision  with  train 
would  be  defeated  under  this  statute  by 
contributory  negligence  of  either  occu- 
pant or  driver  of  automobile.  Carter  v. 
Atlantic  Coast  Line  Ry.  Co.  et  al.,  192 
S.  C.  441,  7  S.  E.  (2d)  163. 

Ordinary  negligence  of  plaintiff  in 
crawling  between  stationary  cars  did  not 
preclude  recovery  for  injuries  caused  by 
failure  of  railroad  to  give  statutory  sig- 
nals before  moving  train.  Glenn  v. 
Southern  R.  Co.,  145  S.  C.  41,  142  S.  E. 
801. 

In  an  action  for  death  at  a  crossing, 
the  court  properly  read  to  the  jury  the 
statute  requiring  signals  and  imposing 
liability  for  neglect  to  give  signals,  un- 
less decedent  was  guilty  of  gross  or  wil- 
ful negligence  or  violation  of  law  con- 
tributing to  the  injury.  Wideman  v. 
Hines,  117  S.  C.  516,  109  S.  E.  123. 

Where  a  railroad  company  fails  to  give 
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the  statutory  signals  at  a  crossing  re- 
quired by  this  section  and  a  person  on 
the  crossing  is  killed  thereby,  the  rail- 
road company  is  liable,  unless  the  person 
injured  was  at  the  time  of  the  collision 
guilty  of  negligence,  or  was  acting  in 
violation  of  law,  such  negligence  or  un- 
lawful act  contributing  to  the  injury. 
Hutto  v.  South  Bound  R.  Co.,  61  S.  C. 
495,  39  S.  E.  710;  Lawrence  v.  Southern 
Ry.— Carolina  Division,  169  S.  C.  1,  167 
S.  E.  839;  Ford  v.  Atlantic  Coast  Line  Ry. 
Co.  et  al.,  169  S.  C.  41,  168  S.  E.  143. 

Nonsuit  sustained  because  of  plaintiff's 
intestate's  gross  negligence  in  attempt- 
ing to  cross  in  front  of  approaching  train. 
Drawdy  v.  Atlantic,  etc.,  R.  Co.,  78  S.  C. 
374,  58  S.  E.   980. 

A  pedestrian  who  by  merely  turning 
his  head  could  have  seen  approaching 
train  before  he  stepped  on  track  but  who 
did  not  look,  was  guilty  of  contributory 
negligence  precluding  recovery  for  his 
death.  Hicks  v.  Atlantic  Coast  Line  Ry. 
Co.  et  al.,  187  S.  C.  301,  197  S.  E.  819. 

But  whether  a  person  stopping,  looking 
and  listening  at  one  point  at  which  his 
view  of  railroad  crossing  or  his  hearing 
is  obstructed,  is  guilty  of  contributory 
negligence  in  failing  to  look  and  listen 
or  stop,  look  and  listen  at  another  place, 
is  ordinarily  a  question  for  jury.  Carter 
v.  Atlantic  Coast  Line  Ry.  Co.  et  al.,  194 
S.  C.  494,  10  S.  E.  (2d)  17. 

Evidence  of  negligence. — Testimony  as 
to  omission  of  statutory  signals  was  held 
responsive  to  charge  of  recklessness.  Os- 
teen  v.  Southern  Ry.,  76  S.  C.  368,  57  S.  E. 
196,  41  L.  R.  A.  (N.  S.)  195  L.  R.  A.  1915E, 
1111. 

Negligence  of  railroad  employees  for 
jury. — The  disregard  by  railroad  employ- 
ees, of  their  statutory  duty,  makes  a  case 
for  the  jury  on  the  issue  of  defendant's 
negligence,  and  their  verdict  is  conclu- 
sive. Charleston,  etc.,  R.  Co.  v.  Alwang, 
258  F.  297,  299. 

Failure  to  give  statutory  crossing  sig- 
nals is  not  "recklessness",  "willfulness", 
or  "wantonness"  per  se,  but  affords  basis 
of  inference  sufficient  to  carry  such  is- 
sues to  jury.  Ford  v.  Atlantic  Coast  Line 
Ry.  Co.,  169  S.  C.  41,  168  S.  E.  143. 

Where  complaint  charging  railroads 
with  certain  negligent  and  wanton  acts, 
as  crossing  at  reckless  speed  without 
warning  "as  habitually  done",  quoted 
words  were  proper  allegation  in  connec- 
tion with  charge  of  willfulness.  Hill  v. 
Atlanta-Charlotte  Air  Line  Ry.  Co.  et  al., 
172  S.  C.  408,  174  S.  E.  233. 

Failure  of  train  obstructing  public 
crossing  to  give  statutory  signals  war- 
rants submission  of  issue  of  negligence 
and  willfulness  to  jury.  Miller  v.  Atlan- 
tic, etc.,  R.  Co.,  140  S.  C.  123,  138  S.  E. 
675. 

Negligence  of  railroad  in  failing  to  give 
statutory    signals    on   moving   stationary 


train  and  willful  contributory  negligence 
of  plaintiff  crawling  through  stationary 
cars  are  questions  for  determination  of 
jury.  Glenn  v.  Southern  R.  Co.,  145  S.  C. 
41.   142  S.  E.  801. 

Negligence  in  not  giving  signals  is  for 
jury.  Hutchinson  v.  Atlantic,  etc.,  R.  Co., 
121  S.  C.  218,  114  S.  E.  323. 

Failure  of  enginemen  to  give  the  high- 
way crossing  signals  required  by  this  sec- 
tion warrants  submission  to  the  jury  of 
the  issue  of  recklessness  and  wantonness 
in  an  action  for  death  of  a  traveler  struck 
by  the  locomotive  at  a  crossing.  Easter- 
ling  v.  Atlantic,  etc.,  R.  Co.,  91  S.  C.  546, 
75  S.  E.  133. 

Question  of  whether  defendant  rail- 
road failed  to  give  statutory  signals  was 
for  the  jury.  Stabler  v.  Southern  Ry.  Co. 
et  al.,  160  S.  C.  191,  158  S.  E.  267. 

Violation  of  section  presumed  to  cause 
injury.— -Where  a  railroad  company  vio- 
lates this  section,  and  a  person  is  injured 
at  the  crossing,  it  will  be  presumed  that 
the  railroad's  negligence  caused  the  in- 
jury, unless  the  evidence  shows  the  con- 
trary. Turbyfill  v.  Atlantic,  etc.,  Ry.,  83 
S.  C.  325,  65  S.  E.  278,  L.  R.  A.  1915E, 
517,  533. 

Railroad's  failure  to  give  statutory  sig- 
nals for  full  prescribed  period  on  moving 
stationary  train  is  negligence  per  se  and 
is  presumed  proximate  cause  of  subse- 
quent injury.  Glenn  v.  Southern  R.  Co., 
145  S.  C.  41,  142  S.  E.  801. 

Admissibility  of  evidence. — In  an  ac- 
tion at  common-law  for  negligence  testi- 
mony as  to  failure  to  give  the  statutory 
signals  at  a  crossing  a  mile  distant  from 
scene  of  accident  was  held  competent. 
Mason  v.  Southern  Ry.  Co.,  58  S.  C.  70, 
36  S.  E.  440,  79  Am.  St.  Rep.  826,  82  Am. 
St.  Rep.  40,  53  L.  R.  A.  913,  61  L.  R.  A. 
609,  63  L.  R.  A.  657,  8  L.  R.  A.  (N.  S.) 
1082,  14  L.  R.  A.  (N.  S.)  999,  32  L.  R.  A. 
(N.  S.)  561,  L.  R.  A.  1916C,  876,  L.  R.  A. 
1917F,  46;  Mack  v.  South  Bound  R.  Co., 
52  S.  C.  323,  29  S.  E.  905,  68  Am.  St.  Rep. 
913,  40  L.  R.  A.  679,  61  L.  R.  A.  609,  62  L. 
R.  A.  900,  63  L.  R.  A.  657,  3  L.  R.  A. 
(N.  S.)  59,  48  L.  R.  A.  (N.  S.)  44,  11  A.  L. 
R.  1134. 

Sufficiency  of  statutory  signal. — Giv- 
ing of  statutory  signal  under  conditions 
making  hearing  thereof  improbable  is  in- 
sufficient. Glenn  v.  Southern  R.  Co.,  145 
S.  C.  41,  142  S.  E.  801. 

Signals. — This  section  does  not  require 
both  the  ringing  of  the  bell  and  the 
blowing  of  the  whistle.  The  ringing  of 
the  bell  or  the  sounding  of  the  whistle, 
so  far  as  this  section  is  concerned,  is  suf- 
ficient. McAbee  v.  Southern  Ry.  Co., 
166  S.  C.  166,  164  S.  E.  444. 

Lowering  of  gates  does  not  take  place 
of  signal  required  by  statute  before 
train  is  started.  Weaver  v.  Southern  Ry. 
76  S.  C.  49,  64,  56  S.  E.  657,  121  Am.  St. 
Rep.  934,  Ann.  Cas.  13C,  1367,  3  A.  L.  R. 
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Punitive  damages  for  failure  to  give 
signals  may  be  awarded.  Cole  v.  Blue 
Ridge  Ry..  75  S.  C.  156.  160,  55  S.  E.  126. 

Section  not  applicable  to  electric  rail- 
roads.— This  section  would  not  be  appli- 
cable to  electric  railroads.  Campbell  v. 
Greenville,  etc.,  Ry.,  97  S.  C.  383,  81  S.  E. 
676. 

To  dogs  hunting  near  tracks. — This 
section  does  not  apply  to  dogs  hunting 
near  track.  Fowles  v.  Seaboard,  etc.,  Ry., 
73  S.  C.  306,  53  S.  E.  534,  6  L.  R.  A. 
(N.  S.)  913,  46  L.  R.  A.  (N.  S.)  886. 

Miscellaneous  references. — As  to  duty 
prior  to  statute,  see  Murray  v.  South  Car- 
olina R.  Co.,  10  Rich.  227,  49  Am.  Dec. 
250,  55  Am.  Dec.  683,  70  Am.  Dec.  219, 
73  Am.  Dec.  562,  75  Am.  Dec.  106,  84  Am. 
Dec.  758,  96  Am.  Dec.  681,  1  Am.  St.  Rep. 
843.  81  Am.  St.  Rep.  447,  15  L.  R.  A.  39, 
18  L.  R.  A.  155,  52  L.  R.  A.  (N.  S.)  134. 
As  to  charge  as  to  duty  substantially 
given,  see  Mercer  v.  Southern  Ry.,  66  S. 
C.  246,  251,  44  S.  E.  750,  47  L.  R.  A.  (N. 
S.)  735.  As  to  evidence  of  negligence,  see 
Betchman  v.  Seaboard,  etc.,  Ry.,  75  S.  C. 
68,  73,  55  S.  E.  140,  48  Li.  R.  A.  (N.  S.) 
155;  Cooper  v.  Charleston,  etc.,  R.  Co., 
65  S.  C.  214,  43  S.  E.  682.  As  to  continu- 
ous ringing  or  blowing,  see  Drawdy  v. 
Atlantic,  etc.,  R.  Co.,  75  S.  C.  308,  55  S.  E. 
444;  78  S.  C.  374,  376,  58  S.  E.  980.  As  to 
municipal  ordinances,  see  Dyson  v. 
Southern  Ry.,  83  S.  C.  354,  65  S.  E.  344, 
L.  R.  A.  1915E,  507,  534.  As  to  starting 
car  standing  across  public  way  without 
giving  statutory  signal,  see  Burns  v. 
Southern  Ry.  Co.,  61  S.  C.  404,  39  S.  E. 
567;  Littlejohn  v.  Richmond,  etc.,  R.  Co., 
49   S.   C.    12,   26   S.   E.    967,    13   L.   R.   A. 


(N.  S.)  1067,  47  L.  R.  A.  (N.  S.)  829,  Ann. 
Cas.  15B,  644;  Littlejohn  v.  Richmond, 
etc.,  R.  Co.,  45  S.  C.  181,  22  S.  E.  789; 
Weaver  v.  Southern  Ry.,  76  S.  C.  49, 
64,  56  S.  E.  657,  121  Am.  St.  Rep.  934, 
Ann.  Cas.  13C,  1367,  3  A.  L.  R.  946;  Ob- 
struction of  highway  by  freight  train. 
Spiers  v.  Atlantic  Coast  Line  R.  Co.,  174 
S.  C.  508,  178  S.  E.  136. 

See  generally.  Hughes  v.  Southern  Ry., 
82  S.  C.  45,  61  S.  E.  1079,  63  S.  E.  5. 

Applied  in  Bishop  v.  Southern  Ry.,  63 
S.  C.  532,  41  S.  E.  808,  9  L.  R.  A.  (N.  S.) 
340.  366;  Nohrden  v.  Northeastern  R.  Co., 
59  S.  C.  87,  37  S.  E.  228,  82  Am.  St.  Rep. 
826,  33  L.  R.  A.  (N.  S.)  1227;  Smith  v. 
Southern  Ry.  Co.,  53  S.  C.  121,  30  S.  E. 
697;  Neely  v.  Charlotte,  etc.,  R.  Co.,  33  S. 
C.  136,  11  S.  E.  636,  9  L.  R.  A.  (N.  S.) 
344,  371,  46  L.  R.  A.  (N.  S.)  883,  Ann. 
Cas.  15B,  463;  Petrie  v.  Columbia,  etc., 
R.  Co.,  29  S.  C.  303,  7  S.  E.  515,  12  Am.  St. 
376,  381,  22  Am.  St.  Rep.  908,  24  Am. 
St.  Rep.  507,  91  Am.  St.  Rep.  201,  17 
L.  R.  A.  71,  26  L.  R.  A.  385,  19  L.  R.  A.  (N. 
S.)  129,  33  L.  R.  A.  (N.  S.)  1165,  39  L.  R. 
A.  (N.  S.)  1156,  L.  R.  A.  1916E,  148,  177, 
Ann.  Cas.   14D,  478. 

Removal  to  federal  court.  —  Where 
plaintiff,  in  death  action  against  railroad 
and  its  employee,  alleged  joint  and  con- 
current acts  of  negligence  some  of  which 
charged  concurm-law  negligence  and 
others  charged  a  violation  of  South  Car- 
olina statutes  and  which  are  alleged  to 
have  combined  and  concurred  with  each 
other,  there  was  no  "separable  contro- 
versy" between  plaintiff  and  railroad 
within  meaning  of  removal  statute  which 
would  preclude  remand  to  state  court. 
Forrest  v.  Southern  Ry.  Co.,  20  F.  S.  851. 


§  8356.  Signs  at  crossings — inscription — exception. — Every  railroad  cor- 
poration shall  cause  signs  to  be  placed,  and  constantly  maintained,  along- 
side of  each  public  road  or  street  where  the  same  is  crossed  by  the  rail- 
road on  the  same  level.  Said  sign  shall  be  elevated  so  as  to  be  easily  seen 
by  travelers,  and  on  each  side  of  the  same  shall  be  printed  in  large  letters 
the  words  'Railroad  Crossing: '  provided,  however,  that  the  railroad  cor- 
poration shall  have  the  election  of  placing  two  of  such  signs  at  each  cross- 
ing, one  on  each  side  of  the  track  or  tracks,  and  when  it  so  elects  each  of 
said  signs  may  have  thereon  in  large  letters,  only  on  the  side  facing  the 
traffic  approaching  the  crossing,  the  words  'Railroad  Crossing.'  But  this 
section  shall  not  apply  to  streets  in  cities,  towns  and  villages  unless  the 
corporation  be  required  to  put  up  such  sign  by  the  officers  having  charge 
of  such  streets. 

1932  Code,  §  8356;  Civ.  C.  '22,  §  4904;  Civ.  C.  '12,  §  3223;  Civ.  C.  '02,  §  2133;  G.  S. 
1484;  R.  S.  1686;  1991  (20)  116;  1937  (40)  155. 


See  preceding  section  and  notes  there- 
to; also  sections  5832,   8430  and  8448. 

Even  before  this  statute  was  amended 
in  1937,  it  was  held  that  railroads  were 
obligated  to  maintain  only  one  sign  at 
grade  crossing,  not  a  sign  on  each  side 


of  crossing.  Myers  v.  Atlantic  Coast  Line 
Ry.  Co.,  169  S.  C.  310,  168  S.  E.  730. 

Failure  to  erect  warning  signs  on  new 
highway  at  railroad  crossing  was  not 
negligence  so  far  as  it  affected  train  con- 
ductor killed  in  collision  between  back- 
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ing  train  and  automobile  at  such  cross-      192  S.  C.  476,  7  S.  E.  (2d)  161. 
ing.  Hilton  v.   Southern  Ry.   Co.   et  al.. 

§  8357.  Railroads  required  to  provide  warning  boards. — Every  company, 
lessee,  manager  or  receiver  owning  or  operating  a  railroad  in  this  State  is 
hereby  required  to  provide  and  maintain  and  place  warning  boards  one 
mile  from  all  stations,  drawbridges  and  where  railroads  cross  at  grade;  the 
boards  to  have  letters  of  sufficient  size  to  be  clearly  seen  from  the  engine 
and  to  describe  the  place  of  danger,  said  boards  to  be  put  not  more  than 
eight  feet  from  side  of  track. 
1932  Code,  §  8357;  Civ.  C.  '22,  §  4905;  1914  (28)  103. 

§  8358.     To  be  provided  within  one  year. — Each  person,  partnership,  com- 
pany or  receiver  who  is  affected  by  this  law  shall,  within  one  year,  equip 
all  of  their  lines  or  branches  in  this  State  in  accordance  with  the  provisions 
of  section  8357. 
1932  Code,  §  8358;  Civ.  C.  '22,  §  4906;  1914  (28)  103. 

§  8359.  Penalty  for  failure  to  comply. — Any  railroad  company,  receiver 
or  lessee  thereof  doing  business  within  this  State  which  shall  fail  to  comply 
with  the  provisions  of  section  8357,  after  ten  days'  notice  thereof  in  writing, 
shall  be  subject  to  a  fine  of  $5.00  per  day  for  every  day  thereafter  that  such 
failure  shall  continue,  and  any  such  railroad,  receiver  or  lessee  failing  to 
reerect  such  warning  board,  in  case  any  such  board  for  any  cause  be  down 
or  removed,  after  ten  days'  notice  in  writing,  shall  be  subject  to  the  penalty 
herein  provided  of  $5.00  p"er  day  for  each  day  that  such  railroad,  receiver 
or  lessee  shall  fail  to  so  reerect  such  warning  boards.  This  penalty  shall  be 
recoverable  by  any  person  of  this  State  in  any  court  of  competent  jurisdic- 
tion, one-half  to  go  to  the  party  bringing  the  action  and  one-half  to  go  into 
the  county  treasury  in  which  such  action  may  be  brought,  to  be  used  for 
ordinary  county  purposes. 
1932  Code,  §  8359;  Civ.  C.  '22,  §  4907;  1914  (28)  103. 

§  8360.  Leaving  hand  or  lever  cars  near  crossings — penalty — liability  for 
damages  for  frightened  horses. — It  shall  be  unlawful  for  any  railroad  sec- 
tion master  or  any  person  in  charge  of  or  connected  with  any  hand  car  or 
lever  car  to  remove  same  from  any  railroad  track  and  continue  same  sta- 
tionary within  fifty  yards  of  any  public  crossing  other  than  at  any  regular 
railroad  section  house:  except  when  necessary  to  avoid  an  approaching 
train,  or  when  in  charge  of  employees  engaged  in  actual  work  upon  such 
crossing,  and  then  only  for  such  a  period  as  is  necessary  to  avoid  such 
train  or  to  perform  such  work.  Any  person  violating  the  provisions  of  this 
section  shall,  upon  conviction,  be  fined  not  exceeding  fifty  dollars  or  be 
imprisoned  not  exceeding  thirty  days.  Any  railroad  company  shall  be  liable 
for  damages  for  any  horse  frightened  by  reason  of  its  employees  violating 
the  provisions  of  this  section. 

1932  Code,  §§  1692,  8360;  Civ.  C.  '22,  §  4908;  Civ.  C.  '12,  §  3224;  Cr.  C.  '22,  §  638; 
Cr.  C.  '12,  §  663;  1902  (23)  1055. 

§  8361.  Trains  to  stop  at  stations. — Every  railroad  company  in  this  State 
shall  cause  all  its  trains  of  cars  for  passengers  to  entirely  stop  upon  each 
arrival  at  a  station,  advertised  by  such  company  as  a  station  for  receiving 
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passengers  upon  such  trains,  for  a  time  sufficient  to  receive  and  let  off  pas- 
sengers. 

1932  Code,  §  8361;  Civ.  C.  '22,  §  4909;  Civ.  C.  '12,  §  3225;  Civ.  C.  '02,  §  2134;  G.  S. 
1486;  R.  S.  1687;  1882  (17)  824. 


Section  for  benefit  of  passengers. — This 
section  is  only  for  the  benefit  of  pas- 
sengers. Carter  v.  Charleston,  etc.,  R. 
Co.,  64  S.  C.  316,  42  S.  E.  161,  8  L.  R.  A. 
(N.  S.)  1241;  Creech  v.  Charleston,  etc., 
Ry.,  66  S.  C.  528,  45  S.  E.  86,  22  L.  R.  A. 
(N.  S.)  758. 

Refers  to  passengers  beginning  or  end- 
ing passage. — This  section  refers  merely 
to  passengers  beginning  or  ending  pas- 
sage at  such  station,  and  cannot  be  con- 
strued as  requiring  a  carrier  to  receive 
as  a  passenger  one  who  had  been  ex- 
pelled for  misconduct  affording  ground 
for  ejection  from  the  train  which  he  is 
seeking  to  re-enter.  Phillips  v.  Atlantic, 
etc.,  R.  Co.,  90  S.  C.  187,  73  S.  E.  75,  38 
L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  13C,  1244, 
L.  R.  A.  1915E,  312,  5  A.  L.  R.  355. 

Applies  to  excursion  trains. — This  sec- 
tions applies  to  excursion  trains.  Oliver 
v.  Columbia,  etc.,  R.  Co.,  65  S.  C.  1,  44, 
43  S.  E.  307,  20  L.  R.  A.  (N.  S.)  143,  33  L. 
R.  A.  (N.  S.)  1171,  52  L.  R.  A.  (N.  S.)  169, 
L.  R.  A.  1915A,  1067,  Ann.  Cas.  12C,  319, 
Ann.  Cas.  12D,  279. 

But  does  not  apply  to  flag  stations. — 
This  section  does  not  apply  to  flag  sta- 
tions. Roundtree  v.  Atlantic,  etc.,  R.  Co., 
73  S.  C.  268,  53  S.  E.  424,  110  Am.  St. 
Rep.  620,  17  L.  R.  A.  (N.  S.)  1230,  Ann. 
Cas.  12C,  552;  Milhouse  v.  Southern  Ry., 
72  S.  C.  442,  52  S.  E.  41,  110  Am.  St. 
Rep.  620,  49  L.  R.  A.  (N.  S.)  435,  L.  R. 
A.  1915C,  478. 

As  to  failure  to  stop  at  flag  station,  see 
Berley  v.  Seaboard,  etc.,  Ry.,  83  S.  C.  411, 
65  S.  E.  456,  49  L.  R.  A.  (N.  S.)  434,  Ann. 
Cas.  16 A,  876;  Davis  v.  Atlantic,  etc.,  R. 
Co.,  83  S.  C.  66,  64  S.  E.  1015,  21  L.  R. 
A.  (N.  S.)  718,  29  L.  R.  A.  (N.  S.)  811, 
Ann.  Cas.  14A,  564,  636;  Bowden  v. 
Powell,  et  al.,  194  S.  C.  482,  10  S.  E.  (2d) 
8. 

Belated  passengers. — The  railroad  com- 
pany owes  no  duty  to  a  belated  passeng- 
er to  stop  its  train  in  any  other  man- 
ner than  that  required  by  the  statute. 
Pickett  v.  Southern  Ry.  Co.,  69  S.  C.  445, 
48  S.  E.  466,  469,  31  L.  R.  A.  (N.  S.)  443, 
15  A.  L.  R.   1178. 

Belated  passenger  has  no  right  to  re- 
quire carrier  to  hold  car  at  flag  station 
of  electric  road  which  has  stopped  to 
take  switch,  and  stands  there  long 
enough  to  let  off  and  take  on  passengers. 
Mitchell  v.  Augusta,  etc.,  R.  Co.,  87  S.  C. 
375,  380,  69  S.  E.  664,  31  L.  R.  A.  (N.  S.) 
442,  L.  R.  A.  1916C,  1023,  Ann.  Cas.  17C, 
1211. 

Attempting  to  board  moving  train. — 
Whether  it  was  contributory  negligence 
for  a  man  with  only  one  arm  to  attempt 
to  board  a  moving  train  without  assist- 


ance was  a  question  for  the  jury.  Tal- 
bert  v.  Charleston,  etc.,  Ry.  Co.,  72  S.  C. 
137,  51  S.  E.  564,  22  L.  R.  A.  (N.  S.)  758. 

Failure  to  stop  a  passenger  train  at  the 
usual  place  for  letting  off  passengers  is 
prima  facie  negligence.  Martin  v.  South- 
ern Ry.,  77  S.  C.  370,  58  S.  E.  3,  122  Am. 
St.  Rep.  574,  13  L.  R.  A.  (N.  S.)  606,  48 
L.  R.  A.  (N.  S.)  822,  L.  R.  A.  1915E,  504, 
538.  See  also,  Martin  v.  Columbia,  etc., 
R.  Co.,  32  S.  C.  592,  10  S.  E.  960,  32  L. 
R.   A.   544. 

Under  this  section  a  railroad  com- 
pany which  receives  a  passenger  on 
board  a  mixed  train,  and  collects  his 
fare,  is  obliged  to  transport  him  safely, 
and  stop  the  train  at  the  station  to  which 
he  has  paid  his  fare.  Thomas  v.  Char- 
lotte, etc.,  R.  Co.,  38  S.  C.  485,  17  S.  E. 
226,  69  L.   R.  A.   608. 

As  to  injuries  sustained  because  of 
failure  to  stop  entirely  at  crossing  of  an- 
other railroad,  where  it  was  customary 
to  receive  passengers,  see  Creech  v. 
Charleston,  etc.,  Ry.,  66  S.  C.  528,  535,  45 
S.  E.  86,  22  L.  R.  A.  (N.  S.)  758. 

As  to  damages  for  failure  to  stop,  see 
Caldwell  v.  Atlantic,  etc.,  R.  Co.,  75  S. 
C.  74,  55  S.  E.  131,  49  L.  R.  A.  (N.  S.)  436. 

Persons  intending  to  take  passage. — 
As  to  persons  intending  to  take  passage, 
see  Webster  v.  Fitchburg  R.  Co.,  161 
Mass.  298,  37  N.  E.  165,  24  L.  R.  A.  521; 
Chicago,  etc.,  R.  Co.  v.  Jennings,  190 
111.  478,  60  N.  E.  818,  54  L.  R.  A.  827;  Mc- 
Lean v.  Atlantic,  etc.,  R.  Co.,  81  S.  C. 
100,  61  S.  E.  900,  1071,  128  Am.  St.  Rep. 
892,  18  L.  R.  A.  (N.  S.)  763,  33  L.  R.  A. 
(N.   S.)   426. 

As  to  passenger  injured  in  alighting 
from  train  before  it  stopped,  see  Hol- 
lingsworth  v.  Southern  Ry.,  72  S.  C.  114; 
51  S.  E.  560,  31  L.  R.  A.  (N.  S.)  626,  816; 
Smith  v.  Southern  Ry.,  80  S.  C.  1,  4,  61 
S.  E.  205. 

Miscellaneous  references. — As  to  suffi- 
cient time,  see  Shealey  v.  South  Carolina, 
etc.,  R.  Co.,  67  S.  C.  61,  65,  45  S.  E.  119, 
25  L.  R.  A.  (N.  S.)  218;  Gyles  v.  South- 
ern Ry.,  79  S.  C.  176,  60  S.  E.  433,  22  L. 
R.  A.  (N.  S.)  758.  As  to  carrying  by  sta- 
tion, see  Carter  v.  Southern  Ry.,  75  S.  C. 
355,  55  S.  E.  771,  7  L.  R.  A.  (N.  S.)  1181, 
L.  R.  A.  1915D,  711,  Ann.  Cas.  12C,  552; 
Trapp  v.  Southern  Ry.,  72  S.  C.  343,  51  S. 
E.  919,  17  L.  R.  A.  (N.  S.)  1232,  Ann. 
Cas.  12C,  552,  8  A.  L.  R.  1189.  As  to 
carrying  passengers  beyond  destination, 
see  Samuels  v.  Richmond,  etc.,  R.  Co., 
35  S.  C.  493,  14  S.  E.  943,  28  Am.  St.  Rep. 
882,  883,  59  Am.  St.  Rep.  591,  603,  17 
L.  R.  A.  (N.  S.)  1231,  48  L.  R.  A.  (N. 
S.)  37;  Thomas  v.  Charlotte,  etc.,  R.  Co., 
38  S.  C.  485,  17  S.  E.  226,  69  L.  R.  A.  608. 
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As  to  injury  to  passenger  boarding  train, 
see  Talbert  v.  Charleston,  etc.,  Ry.,  75 
S.  C.  136,  55  S.  E.  138.  As  to  duty  to  as- 
sist passenger,  see  Madden  v.  Port  Roy- 
al, etc.,  Ry.  Co.,  35  S.  C.  381,  14  S.  E. 
713,  28  Am.  St.  Rep.  855,  59  L.  R.  A.  242; 
Simms  v.  South  Carolina  Ry.  Co.,  27  S.  C. 
268,  3  S.  E.  301,  48  L.  R.  A.  (N.  S.)  822. 
As  to  ejecting  through  mistake  at  wrong 
station,    see    Ford    v.    Southern    Ry.,    75 


S.  C.  286,  55  S.  E.  448,  L.  R.  A.  1915C, 
668,  Ann.  Cas.  16B,  250.  As  to  stopping 
electric  car  on  signal  from  passenger,  see 
Ussery  v.  Aiken-Augusta  R.  Co.,  79  S.  C. 
209,  60  S.  E.  527,  L.  R.  A.  1915C,  479,  Ann. 
Cas.  12B,  997.  As  to  passenger's  own 
negligence,  see  Hunter  v.  Atlantic,  etc., 
R.  Co.,  72  S.  C.  336,  51  S.  E.  860,  110  Am. 
St.  Rep.  605,  13  L.  R.  A.  (N.  S.)  619,  37 
L.  R.  A.   (N.  S.)  519. 


§  8362.  Responsible  for  damages  by  fire. — Every  railroad  corporation  shall 
be  responsible  in  damages  to  any  person  or  corporation  whose  buildings 
or  other  property  may  be  injured  by  fire  communicated  by  its  locomotive 
engines,  or  originating  within  the  limits  of  the  right  of  way  of  said  road  in 
consequence  of  the  act  of  any  of  its  authorized  agents  or  employees,  ex- 
cept in  any  case  where  property  shall  have  been  placed  on  the  right  of  way 
of  such  corporation  unlawfully  or  without  its  consent,  and  shall  have  an 
insurable  interest  in  the  property  upon  its  route  for  which  it  may  be  so 
held  responsible,  and  may  procure  insurance  thereon  in  its  own  behalf. 

1932  Code,  §  8362:  Civ.  C.  '22,  §  4910;  Civ    C    '12,  §  3226;  Civ.  C.  '02,  §  2135;  G.  S. 
1511;  R.  S.  1688;  1882  (17)  824. 


This  section  is  constitutional.  Brown  v. 
Carolina,  etc.,  Ry.,  67  S.  C.  481,  46  S.  E. 
283,  100  Am.  St.  Rep.  756;  Lipfeld  v. 
Charlotte,  etc.,  R.  Co.,  41  S.  C.  285,  19 
S.  E.  497,  25  L.  R.  A.  161,  28  A.  L.  R. 
155,  189;  Mobile  Ins.  Co.  v.  Columbia, 
etc.,  R.  Co.,  41  S.  C.  408,  19  S.  E.  858, 
44  Am.  St.  Rep.  725,  99  Am.  St.  Rep.  504, 
100  Am.  St.  Rep.  791,  105  Am.  St.  Rep. 
334,  35  L.  R.  A.  (N.  S.)  1017,  26  A.  L. 
R.  432:  McCandless  v.  Richmond,  etc.,  R. 
Co.,  38  S.  C.  103,  16  S.  E.  429,  18  L.  R. 
A.  440,  21  L.  R.  A.  790,  25  L.  R.  A.  161, 
35  L.  R.  A.  (N.  S.)  1017;  Hines  v.  Rit- 
tenberg,  262  F.  87. 

The  words  "right  of  way,"  as  used  in 
this  section  do  not  refer  to  the  title  of 
the  railroad  company,  but  are  used  to 
designate  the  locality  from  which  a  fire 
must  originate  to  render  the  company 
liable.  Brown  v.  Carolina,  etc.,  Ry.,  67 
S.  C.  481,  46  S.  E.  283,  100  Am.  St.  Rep. 
756. 

Carrier's  "consent"  under  this  section. 
— Where  a  carrier  accepts  cotton  in- 
tended for  shipment  at  some  future  time, 
the  cotton  will  be  upon  its  platform  with 
the  carrier's  "consent,"  under  this  sec- 
tion. Griffin  v.  Atlantic,  etc.,  R.  Co.,  89 
S.  C.  547,  72  S.  E.  463,  22  A.  L.  R.  978. 

Notwithstanding  a  notice  on  the  depot 
of  defendant  railroad  company  forbid- 
ding all  persons  to  place  cotton  on  its 
right  of  way,  unless  tendered  for  ship- 
ment, with  full  shipping  directions,  and 
stating  that  property  so  placed  there 
without  its  consent  would  be  at  the  own- 
er's risk,  evidence  as  to  the  course  of 
dealing  for  several  years  between  the 
parties  was  held,  in  an  action  for  the 
burning  of  plaintiff's  cotton  on  defend- 
ant's platform,  to  authorize  a  finding 
that   it   was  placed   there   under  an   im- 


plied consent,  so  as  to  make  defendant 
liable  for  its  destruction  under  this  sec- 
tion. Green-Brabham  Co.  v.  Atlantic, 
etc.,  R.  Co.,  87  S.  C.  258,  69  S.  E.  290, 
Ann.  Cas.  15A,  500. 

Where  cotton  is  deposited  on  the  prem- 
ises of  a  railway  company  under  an 
agreement  that  it  remain  on  the  prem- 
ises of  the  company  without  its  consent 
at  the  sole  risk  of  the  shipper  until  ten- 
dered and  accepted  for  shipment,  the 
carrier  is  not  liable  for  its  loss  by  fire 
from  its  locomotive  under  this  section. 
German-American  Ins.  Co.  v.  Southern 
Ry.,  77  S.  C.  467,  58  S.  E.  337,  12  Ann. 
Cas.   495. 

In  an  action  against  a  railway  company 
to  recover  for  cotton  placed  on  the  plat- 
form at  a  station  and  destroyed  by  fire, 
evidence  was  held  to  show  consent  on 
the  part  of  the  railway  company  to  the 
cotton  being  placed  on  the  platform  be- 
fore ready  for  shipment.  Yarborough  v. 
Southern  Ry.,  78  S.  C.  103,  58  S.  E.  936, 
22  A.  L.  R.  978. 

Extent  of  liability. — This  section  ren- 
ders a  railroad  company  liable  for  dam- 
ages to  land  by  destruction,  by  fire  from 
its  locomotive,  of  timber,  growing  trees, 
and  turpentine  boxes.  Dent  v.  South 
Bound  R.  Co.,  61  S.  C.  329,  39  S.  E.  527, 
11  L.  R.  A.  (N.  S.)  931. 

The  statutory  liability  only  extends  to 
fire  communicated  from  its  own  engines, 
and  not  to  those  communicated  from  the 
engines  of  its  lessors,  lessees,  or  of  a 
third  party.  Rogers  v.  Florence  R.  Co.,  31 
S.  C.  378,  9  S.  E.  1059.  20  Am.  St.  Rep. 
518,  22  Am.  St.  Rep.  478,  54  Am.  St.  Rep. 
91,  76  Am.  St.  Rep.  416,  65  L.  R.  A.  452, 
478,  506,  654,  66  L.  R.  A.  140,  17  L.  R.  A. 
(N.  S.)  789,  18  A.  L.  R.  820,  859,  19  A. 
L.  R.  245,   1242,  20  A.  L.  R.  705,  770,  28 
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A.  L.  R.  134;  Hunter  v.  Columbia,  etc.,  R. 
Co.,  41  S.  C.  86,  19  S.  E.  197,  25  L.  R.  A. 
161,  35  L.  R.  A.  (N.  S.)  1017,  28  A.  L. 
R.  153,  189;  Lipfeld  v.  Charlotte,  etc.,  R. 
Co.,  41  S.  C.  285,  19  S.  E.  497,  25  L.  R. 
A.  161,  28  A.  L.  R.  155,  189. 

This  section  embraces  any  kind  of 
property,  real  or  personal,  which  may  be 
injured  by  fire.  Dent  v.  South  Bound  R. 
Co.,  61  S.  C.  329,  330,  39  S.  E.  527,  11 
L.  R.  A.  (N.  S.)  931;  Dean  v.  Charleston, 
etc.,  Ry.  Co.,  55  S.  C.  504,  33  S.  E.  579, 
35  L.  R.  A.  (N.  S.)  1017;  and  extends  to 
property  beyond  right  of  way.  Thompson 
v.  Richmond,  etc.,  R.  Co.,  24  S.  C.  366,  21 
L.  R.  A.  262,  25  L.  R.  A.  161. 

The  company  is  not  liable  for  fire  orig- 
inating from  act  of  employee,  while  not 
in  performance  of  his  duty.  Southern 
Ry.  Co.  v.  Power  Fuel  Co.,  152  F.  917, 
919. 

But  where  fire  originates  on  railroad 
right  of  way  in  consequence  of  acts  of 
any  authorized  agent  or  employee  of 
railroad  company,  or  fire  is  communi- 
cated by  engines,  company  is  absolutely 
liable  in  damages  for  subsequent  injury, 
irrespective  of  questions  of  negligence. 
Mellette  v.  Atlantic  Coast  Line  R.  Co., 
181  S.  C.  62;   186  S.  E.  545. 

Locomotives  in  vicinity  of  fire. — In 
suits  under  this  section  no  presumption 
will  arise  that  a  locomotive  caused  the 
fire  simply  because  it  was  in  the  vicin- 
ity shortly  before  the  fire  was  discov- 
ered. There  must  be  proof  of  some  act 
upon  which  the  presumption  can  be 
based.  Blakely  v.  A.  C.  L.  R.  Co.,  172 
S.  C,  343;  174  S.  E.,  15. 

Ejection  of  sparks  from  smokestack  of 
locomotive  in  vicinity  of  fire  shortly  be- 
fore discovery  thereof  may  be  proved  by 
circumstantial  evidence  in  action  against 
railroad  company  for  resulting  damages. 
Epps  v.  Atlantic  Coast  Line  R.  Co.,  177 
S.  C,  32;  180  S.  E.,  559. 

Liability  where  company  operating 
over  road  of  another. — A  company  oper- 
ating over  the  road  of  another  is  liable 
for  fire  communicated  by  its  locomotive 
directly  to  property  outside  the  right 
of  way,  or  to  the  right  of  way  and  thence 
to  the  property  outside,  and  in  the  lat- 
ter case  the  owner  of  the  road  is  also 
liable;  and  the  complaint  against  both 
companies,  stating  both  sets  of  facts,  does 
not  state  inconsistent  causes  of  action, 
but  merely  covers  a  joint  and  several 
or  separate  liability  for  the  same  wrong. 
Williams  v.  Northwestern  R.  Co.,  107 
S.  C.  523,  93  S.  E.  183.  L.  R.  A.  1918A,  940. 

Liability  of  corporation  operating  log- 
ging railroad. — An  ordinary  corporation 
chartered  under  general  laws,  which  op- 
erates a  logging  railroad,  comes  within 
this  section  as  a  railroad  corporation  re- 
sponsible for  damages  by  fires.  Crawford 
v.  Mullins  Lbr.  Co.,  110  S.  C.  318,  96  S. 
E.  494. 


Liability  of  company  for  injuries  be- 
fore it  conveyed  franchises  to  another. — 

A  railroad  corporation,  which  set  fire 
to  a  lot  of  cotton  placed  on  a  platform 
on  its  right  of  way  while  it  was  operat- 
ing its  road  and  before  it  conveyed  its 
franchises  to  another,  was  liable  under 
this  section.  Henry  Mercantile  Co.  v. 
Georgetown,  etc.,  R.  Co.,  104  S.  C.  478, 
89  S.  E.  480. 

Liability  of  company  granting  track- 
age privilege  to  others. — Railroad  com- 
pany operating  railroad  and  granting 
trackage  privilege  to  others  under  its 
train  orders  is  liable  for  damages  caused 
by  fire  communicated  by  engine  of  such 
party.  Belamy  v.  Conway,  etc.,  R.  Co.,  85 
S.  C.  450,  453,  67  S.  E.  545,  L.  R.  A.  1918A, 
940,  Ann.  Cas.  15D,  997,  28  A.  L.  R.  190, 
distinguishing  preceding  cases. 

Liability  of  purchaser  of  timber  to 
landowner. — Purchaser  of  timber  is  not 
liable  to  landowner  for  fires  set  accident- 
ally or  without  negligence,  notwithstand- 
ing this  section.  Williams  v.  Atlantic 
Coast  Lbr.  Corp.,  136  S.  C.  423,  134  S.  E. 
390. 

Under  this  section  liability  is  not  de- 
pendent upon  negligence.  Hines  v.  Rit- 
tenberg,  262  F.  87.  It  attaches  without  re- 
gard to  negligence.  Thompson  v.  Rich- 
mond, etc.,  R.  Co.,  24  S.  C.  366,  21  L.  R. 
A.  262,  25  L.  R.  A.  161;  Rogers  v.  Flor- 
ence R.  Co.,  31  S.  C.  378,  9  S.  E.  1059,  20 
Am.  St.  Rep.  518,  22  Am.  St.  Rep.  478, 
54  Am.  St.  Rep.  91,  76  Am.  St.  Rep.  416, 
65  L.  R.  A.  452.  478,  506,  654,  66  L.  R.  A. 
140,  17  L.  R.  A.  (N.  S.)  789,  18  A.  L.  R. 
820,  859,  19  A.  L.  R.  245,  1242,  20  A.  L. 
R.  705,  770,  28  A.  L.  R.  134;  Gregory  v. 
Layton,  36  S.  C.  93,  15  S.  E.  352,  31  Am. 
St.  Rep.  857,  123  Am.  St.  Rep.  566.  As 
the  question  of  negligence  is  immaterial. 
Green-Brabham  Co.  v.  Atlantic,  etc.,  R. 
Co.,  87  S.  C.  258,  69  S.  E.  290,  Ann.  Cas. 
15A,  500.  So  that  it  is  not  necessary  to 
allege  or  prove  negligence.  Brown  v. 
Seaboard.  Ry.,  etc.,  Ry.,  83  S.  C.  557,  559, 
65  S.  E.  1102. 

That  an  engine  is  properly  equipped 
and  carefully  managed  is  not  conclusive 
that  it  did  not  throw  out  sparks,  setting  a 
fire,  so  as  to  make  the  railroad  company 
liable  under  this  section.  Green-Brab- 
ham Co.  v.  Atlantic,  etc.,  R.  Co.,  87  S.  C. 
258,  69  S.  E.  290,  Ann.  Cas.  15A,  500. 

But,  of  course,  liability  for  fires  oc- 
casioned by  negligence  exists  without 
reference  to  this  statute.  McCready  v. 
South  Carolina  R.  Co.,  2  Strob.  356,  38 
Am.  Dec.  71. 

And  in  action  against  railroad  com- 
pany for  destruction  of  sawmill,  machin- 
ery, and  lumber  by  fire  allegedly  caused 
by  passing  train,  where  complaint  was 
not  based  on  absolute  statutory  liability 
of  company,  plaintiff  had  burden  to 
prove  negligence  of  company,  engineer, 
or  fireman  as  proximate  cause  of  fire 
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Mellette  v.  Atlantic  Coast  Line  R.  Co., 
181  S.  C.  62;  186  S.  E.  545. 

Suit  by  insurance  companies  subro- 
gated to  rights  of  insured. — Under  this 
section  allowing  insurance,  not  only  the 
insured  may  sue  to  recover  for  the  loss, 
but  also  insurance  companies  which  have 
been  subrogated  to  the  rights  of  insured 
against  the  company  by  paying  the  sev- 
eral amounts  required  by  their  respec- 
tive policies  on  the  property.  Mobile  Ins. 
Co.  v.  Columbia,  etc.,  R.  Co.,  41  S.  C. 
408,  19  S.  E.  858,  44  Am.  St.  Rep.  725,  99 
Am.  St.  Rep.  504,  100  Am.  St.  Rep.  791, 
105  Am.  St.  Rep.  334,  35  L.  R.  A.  (N.  S.) 
1017,  26  A.  L.  R.  432. 

Subrogation  of  insurance  company. 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36 
S.  C.  213,  15  S.  E.  562,  44  Am.  St.  Rep. 
732,  107  Am.  St.  Rep.  110,  52  L.  R.  A.  342, 
29  L.  R.  A.  (N.  S.)  702,  Ann.  Cas.  13A, 
145,  Ann.  Cas.  15B,  1099,  Ann.  Cas.  17A, 
1301,  1  A.  L.  R.  1143;  Aetna  Ins.  Co.  v. 
Charleston,  etc.,  R.  Co.,  76  S.  C.  101,  56 
S.  E.  788. 

Contract  for  exemption  from  liability. 
— Notwithstanding  this  section,  a  rail- 
road company  may  lease  land  and  in- 
sure itself  against  liability  by  lessee's 
covenant,  that  unless  due  to  negligence, 
railroad  company  will  not  be  liable  for 
damage  by  fire.  Savannah  Fire,  etc.,  Ins. 
Co.  v.  Pelzer  Mfg.  Co.,  60  F.  39. 

But  proviso  in  lease  of  warehouse  does 
not  protect  against  storer  of  goods.  Dev- 
lin v.  Charleston,  etc.,  Ry.,  79  S.  C.  469, 
60  S.  E.  1123,  44  L.  R.  A.  (N.  S.)  1130. 

As  to  contracts  for  exemption  from  li- 
ability, see  §  8369  and  notes  thereto,  that 
section  being  applicable  only  to  §  8366  et 
seq.  and  not  in  this  section. — Ed.  note. 

Assignment  of  right  of  action. — As  this 
section  merely  extended  the  common- 
law  liability  of  a  railroad  company,  but 
was  not  highly  penal,  the  right  of  action 
was  not  necessarily  limited  to  him  who 
was  the  owner  at  the  time  of  the  fire, 
so  as  to  preclude  assignment.  Bultman 
v.  Atlantic,  etc.,  R.  Co.,  103  S.  C.  512,  88 
S.  E.  279,  5  A.  L.  R.  130. 

Sufficiency  of  allegations  in  complaint. 
— Under  this  section  a  complaint  alleg- 
ing that  defendant,  through  "its  agent," 
set  fire  on  its  right  of  way,  which  com- 
municated to  plaintiff's  property,  causing 
the  injuries  complained  of,  is  good.  Mayo 
v.  Spartanburg,  etc.,  R.  Co.,  40  S.  C.  517, 
19  S.  E.  73,  46  L.  R.  A.  (N.  S.)  505. 

Allegations  substantially  stating  cause 
of  action.  Brown  v.  Carolina,  etc.,  Ry., 
67  S.  C.  481,  485,  46  S.  E.  283,  100  Am. 
St.  Rep.  756. 

Complaint  against  railroad  to  recover 
damage  as  result  of  fire  held  not  demur- 
rable for  failure  to  allege  defendant  was 
railroad  corporation  or  common  carrier. 
Law  v.  Prettyman,  149  S.  C.  178,  146  S. 
E.  815. 

Amendment  of   complaint. — Complaint 


may  be  amended  during  trial  by  striking 
out  allegations  of  negligence  and  alleg- 
ing cause  of  action  under  statute.  Birt  v. 
Southern  Ry.,  87  S.  C.  239,  69  S.  E.  233. 

Where  an  action  was  brought  under 
this  section,  plaintiff  will  not,  after  an 
action  founded  on  negligence  has  been 
barred  by  limitation,  be  allowed  to 
amend  his  complaint  by  striking  out  the 
allegations  therein  referring  to  the  stat- 
ute, and  inserting  in  place  thereof  an  al- 
legation that  the  injury  was  caused  by 
defendant's  negligence.  Mayo  v.  Spartan- 
burg, etc.,  R.  Co.,  43  S.  C.  225,  21  S.  E. 
10,  51  Am.  St.  Rep.  422. 

Issue  as  to  title. — The  issue  as  to  title 
may  be  raised  by  the  pleadings,  and 
when  raised  must  be  determined  by  com- 
petent testimony.  Mayo  v.  Spartanburg, 
etc.,  R.  Co.,  40  S.  C.  517,  19  S.  E.  73,  46  L. 
R.  A.  (N.  S.)  505. 

In  action  for  destruction  of  realty  and 
personalty  by  fire  communicated  from 
railroad  right  of  way,  wherein  owner- 
ship of  destroyed  property  was  alleged, 
proof  of  title  to  property  was  required, 
notwithstanding  allegation  and  proof  of 
actual  possession  of  property  at  time  it 
was  damaged  or  destroyed  would  have 
been  sufficient.  Elliott  v.  Wilson,  181  S. 
C.  406;  187  S.  E.  825. 

Admissibility  of  evidence. — In  an  ac- 
tion against  a  railroad  under  this  sec- 
tion for  damage  by  fire  to  woodland, 
testimony  of  witnesses,  who  saw  the 
premises  for  the  first  time  two  years  af- 
ter the  fire  as  to  the  number  of  trees 
damaged  and  their  estimate  of  the  dam- 
age per  acre,  was  admissible.  Hall  v. 
Seaboard,  etc.,  Ry.  Co.,  126  S.  C.  330,  119 
S.  E.  910,  33  A.  L.  R.  292. 

Evidence  of  ownership. — While,  to  re- 
cover under  this  section  plaintiff  must 
show  his  ownership,  and  a  mere  oral 
statement  that  plaintiff  is  the  owner  of 
the  land  is  insufficient,  proof  that  plain- 
tiff held  a  binding  contract  for  the  pur- 
chase of  the  land  is  sufficient  to  estab- 
lish his  ownership,  such  person  being  the 
equitable  owner,  though  not  holding  the 
legal  title.  Bultman  v.  Atlantic,  etc.,  R. 
Co.,  103  S.  C.  512,  88  S.  E.  279,  5  A.  L.  R. 
130. 

Evidence  of  other  fires  communicated 
by  other  locomotives  under  approximate- 
ly same  conditions  and  at  or  near  same 
time  is  admissible.  McGill  Bros.  v.  Sea- 
board, etc.,  Ry.,  87  S.  C.  178,  69  S.  C.  156. 

Opinion  estimate  as  to  amount  of  loss. 
— In  an  action  against  a  railroad  com- 
pany under  this  section,  for  damage  by 
fire  to  woodland,  opinion  estimate  as  to 
the  amount  of  the  loss,  based  on  inspec- 
tion of  the  premises  after  the  fire,  and  a 
count  of  the  damaged  trees  and  their 
condition,  should  not  be  limited  to  wit- 
nesses who  had  seen  the  premises  before 
the  fire.  Hall  v.  Seaboard,  etc.,  Ry.  Co., 
126  S.  C.  330,  119  S.  E.  910,  33  A.  L.  R. 
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292.  Mitchum  v.  Seaboard,  etc.,  Ry.,  115  S.  C. 

Sufficiency  of  evidence. — Evidence  was  500,   106  S.  E.  769. 
held  insufficient  to  show  fire  communi-  Miscellaneous    references. — As    to   pre- 

cated  by  locomotive.  Ragsdale  v.  South-  sumption  as  to  ownership  of  engine,  see 

ern  R.  Co.,  121  F.  924,  925.  Bush  v.  Southern  Ry.,  63  S.  C.  96,  40  S. 

In  suit  by  insurance  company  against  E.  1029.  As  to  statements  of  agent  as  to 
railroad  to  recover  amount  paid  out  by  it  ownership  of  engine,  see  Stroud  v.  Co- 
on account  of  loss  of  cotton  destroyed  by  lumbia,  etc.,  R.  Co.,  79  S.  C.  447,  60  S.  E. 
fire,  plaintiff,  in  order  to  have  case  sub-  963,  131  Am.  St.  Rep.  312.  As  to  pre- 
mised to  jury  under  this  section,  must  sumption  of  negligence  in  common-law 
offer  testimony  showing  either  that  fire  action,  see  Hutto  v.  Seaboard,  etc.,  Ry., 
was  communicated  by  locomotive  or  81  S.  C.  567,  62  S.  E.  835.  As  to  insurance, 
originated  within  right  of  way  in  con-  see  Thompson  v.  Richmond,  etc.,  R.  Co., 
sequence  of  act  of  some  authorized  agent  24  S.  C.  366,  21  L.  R.  A.  262,  25  L.  R.  A. 
or  employee.  Bankers',  etc.,  Ins.  Co.  v.  161.  As  to  action  under  this  section,  see 
Charleston,  etc.,  R.  Co.,  138  S.  C.  339,  136  Wilson  v.  Southern  R.  Co.,  65  S.  C.  421, 
S.  E.  557.  43  S.  E.  964.  As  to  nonsuit,  see  Brown  v. 

Evidence  is  sufficient  to  require  sub-  Carolina,   etc.,  R.   Co.,   64  S.   C.   365,   42 

mission  of  case  to  jury.  Brown  v.  Caro-  S.    E.    178,    179.    As    to    instructions,    See 

lina.  etc.,  R.  Co.,  64  S.  C.  365,  368,  42  S.  Wilson  v.  Southern  R.  Co.,  65  S.  C.  421, 

E.  178.  425,  43  S.  E.  964. 

In    an    action    for    damages    from    fire  See  generally.  Busby  v.  Florida  Cent., 

claimed  to  have  been  caused  by  sparks  etc.,  R.  Co.,  45  S.  C.  312,  23  S.  E.  50,  51, 

from  a  railroad  engine,  where  the  testi-  76  Am.  St.  Rep.  488,  95  Am.  St.  Rep.  679, 

mony,    though   circumstantial   tended   to  46  L.  R.  A.  (N.  S.)  514. 
sustain  plaintiffs  allegations,  the  issues  of         Applied  in  Rittenberg  v.  Atlanta,  etc., 

fact  were  properly  submitted  to  the  jury.  Ry.  Co.,  99  S.  C.  488,  83  S.  E.  600. 

§  8363.  New  railroad — when  and  how  opened. — No  railroad,  branch,  or 
extension  of  a  railroad,  shall  hereafter  be  opened  for  public  use  until  the 
public  service  commissioners,  after  an  examination,  certify  that  all  laws 
relating  to  the  construction  thereof  have  been  complied  with,  and  that  the 
road  appears  to  be  in  a  safe  condition  for  operation,  unless  the  said  com- 
missioners shall,  after  the  ten  days'  written  notice  to  them  by  the  said  rail- 
road company  of  such  proposed  opening,  fail  to  make  such  examination 
and  certificate. 

1932  Code,  §  8363;  Civ.  C.  '22,  §  4911;  Civ.  C.  '12,  §  3227;  Civ.  C.  '02,  §  2136;  G.  S. 
1516;  R.  S.  1689;  1882  (17)  824;  1935  (39)  25. 

§  8364.  Railroad  companies  required  to  furnish  shelter  for  certain  em- 
ployees.— All  railway  companies  having  railroad  shops  in  this  State  at 
division  points,  where  cars  are  regularly  taken  out  of  trains  for  repairs  or 
construction  work,  or  where  other  railroad  equipment  is  regularly  made, 
repaired  or  constructed,  are  hereby  required  to  furnish  or  construct  a 
building  or  shed  in  said  shops  or  yards,  with  a  suitable  and  sufficient  roof 
over  the  repair  and  construction  track  or  tracks  so  as  to  provide  that  all 
men  or  employees  employed  in  the  construction  and  repair  of  locomotives, 
cars,  trucks  or  other  railroad  equipment,  excepting  slight  or  minor  re- 
pairs or  when  done  in  an  emergency,  shall  be  under  shelter  and  protected 
during  snows,  rains,  sleets,  hot  sunshine,  and  other  inclement  weather: 
provided,  the  public  service  commission  shall  have  the  power  to  direct  the 
points  at  which  sheds  shall  be  erected,  and  the  character  of  the  sheds: 
provided,  further,  that  such  order  shall  only  be  made  after  a  hearing,  of 
which  public  notice  shall  have  been  given. 

1932  Code,  §  8364;  Civ.  C.  '22,  §  4912;  1914  (28)  706;  1935  (39)  25. 

§  8365.  Penalty. — Any  railroad  found  guilty  of  violating  the  provisions  of 
section  8364  shall  be  subject  to  a  fine  of  fifty  ($50.00)  dollars  per  day  every 
day  of  such  violation. 
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1932  Code,  §  8365;  Civ.  C.  '22,  §  4913;  1914  (28)  706. 

§  8366.  Liability  of  railroads  for  injuries  to  employees. — Every  common 
carrier  by  railroad  while  engaging  in  commerce  within  the  State  of  South 
Carolina  shall  be  liable  in  damages  to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such  commerce,  or  in  case  of  the  death  of 
such  employee  to  his  or  her  personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children  of  such  employee;  and,  if  none, 
of  such  employee's  parents;  and,  if  none,  then  of  the  next  of  kin,  for  such 
injury  or  death  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employees  of  such  carrier,  or  by  reason  of  any  de- 
fect or  insufficiency,  due  to  its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats,  wharves  or  other  equipment.  And 
in  every  such  action  the  jury  may  give  such  damages,  as  they  may  think 
proportioned  to  the  injury  or  injuries  resulting  from  such  death  to  the 
parties  respectively,  for  whom  and  for  whose  benefit  such  action  shall  be 
brought;  and  the  amount  so  recovered  shall  be  divided  among  the  before- 
mentioned  parties,  in  such  shares  as  they  would  have  been  entitled  to  if 
the  deceased  had  died  intestate  and  the  amount  recovered  had  been  per- 
sonal assets  of  his  or  her  estate. 

1932  Code,  §  8366;  Civ.  C.  '22,  §  4914;  1916  (29)  970. 

See  §  8370  for  time  institute  action. 

Contracts  for  exemption  from  liability.  E.    279. 

■ — Section   8369   applies   to   this   and   the  Applied    in    Atlantic,    etc.,    R.    Co.    v. 

following    sections.    Palmetto    Lbr.    Co.  Feaster,  260  F.  881. 
v.  Southern  R.  Co.,  154  S.  C.  129,  151  S. 

§  8367.  Contributory  negligence. — In  all  actions  hereafter  brought 
against  any  such  common  carrier  by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  sections  8366  to  8374  to  recover  damages  for  personal  in- 
juries to  any  employee,  or  where  such  injuries  have  resulted  in  his  death, 
the  fact  that  the  employee  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to  such  employee: 
provided,  that  no  such  employee  who  may  be  injured  or  killed,  shall  be 
held  to  have  been  guilty  of  contributory  negligence  in  any  case  where  the 
violation  by  such  common  carrier  of  any  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or  death  of  such  employee. 
1932  Code,  §  8367;  Civ.  C.  '22,  §  4915;  1916  (29)  970. 

The    comparative    negligence    doctrine      Wholesale  Grocery  Co.,  195  S.  C.  150,  10 
does  not  exist  in  South  Carolina  except      S.  E.   (2d)  330. 
by   this   statute.   Bedford   v.    Armory 

§  8368.  Assumption  of  risk. — In  any  action  brought  against  any  common 
carrier  under  or  by  virtue  of  any  of  the  provisions  of  sections  8366  to  8374 
to  recover  damages  for  injuries  to,  or  the  death  of,  any  of  its  employees, 
such  employee  shall  not  be  held  to  have  assumed  the  risks  of  his  employ- 
ment in  any  case  where  the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees  contributed  to  the  injury  or 
death  of  such  employee. 
1932  Code,  §  8368;  Civ.  C.  '22,  §  4916;  1916  (29)  970. 
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§  8369.  No  exemption  from  liability. — Any  contract,  rule,  regulation,  or 
device  whatsoever,  the  purpose  or  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any  liability  created  by  sections 
8366  to  8374  shall  to  that  extent  be  void:  provided,  that  in  any  action 
brought  against  any  such  common  carrier  under  or  by  virtue  of  any  of 
the  provisions  of  sections  8366  to  8374,  such  common  carrier  may  set  off 
therein  any  sum  it  has  contributed  or  paid  to  any  insurance,  relief,  benefit, 
or  indemnity  that  may  have  been  paid  to  the  injured  employee  or  the  per- 
son entitled  thereto  on  account  of  the  injury  or  death  for  which  said  action 
was  brought. 
1932  Code,  §  8369;  Civ.  C.  '22,  §  4917;  1916  (29)  970. 

Application  of  section.  —  This  section  Hence  a  contract,  exempting  a  railroad 
does  not  refer  to  §  8362,  fixing  responsi-  from  liability  for  fires  communicated,  in 
bility  of  railroads  for  damages  by  fires,  consideration  of  extension  of  side  track, 
but  only  to  that  part  of  this  article  which  was  valid.  Palmetto  Lbr.  Co.  v.  South- 
includes    the    Employers'    Liability    Act.  em  R.  Co.,  154  S.  C.  129,  151  S.  E.  279. 

§  8370.     Time  limit. — No  action  shall  be  maintained  under  sections  8366  to 
8374  unless  commenced  within  two  years  from  the  day  the  cause  of  action 
accrued. 
1932  Code,  §  8370;  Civ.  C.  '22,  §  4918;  1916  (29)  970. 

§  8371.  Survival  of  right  of  action. — Any  right  of  action  given  by  sections 
8366  to  8374  to  a  person  suffering  injury  shall  survive  to  his  or  her  per- 
sonal representatives,  for  the  benefit  of  their  surviving  widow,  or  husband 
and  children  of  such  employee;  and  if  none  such  employee's  parents,  and  if 
none,  then  of  the  next  of  kin  of  such  employee.  But  in  such  case  there 
shall  be  only  one  recovery  for  the  same  injury. 
1932  Code,  §  8371;  Civ,  C.  '22,  §  4919;  1916  (29)  970. 

§  8372.  "Common  carrier"  defined. — The  term  "common  carrier"  as  used 
in  sections  8366  to  8374  shall  include  the  receiver  or  receivers  or  other  per- 
sons or  corporations  charged  with  the  duty  of  the  management  and  opera- 
tion of  the  business  of  a  common  carrier. 

1932  Code,  §  8372;  Civ.  C.  '22,  §  4920;  1916  (29)  970. 

§  8373.  Remedy  herein  not  exclusive. — Nothing  in  sections  8366  to  8374 
shall  be  held  to  limit  the  duty  or  liability  of  common  carriers  or  to  impair 
the  rights  of  their  employees  under  any  other  act  or  acts  of  the  General 
Assembly  of  this  State  not  inconsistent  with  the  provisions  of  sections 
8366  to  8374  but  the  remedies  and  provisions  herein  shall  be  held  to  be  in 
addition  to,  and  cumulative  of,  existing  remedies. 
1932  Code,  §  8373;  Civ.  C.  '22,  §  4921;  1916  (29)  970. 

§  8374.  Punitive  damages. — Punitive  damages  shall  not  be  recoverable  in 
cases  arising  under  sections  8366  to  8374  so  far  as  the  same  are  not  in  con- 
flict with  sections  8366  to  8374. 

1932  Code,  §  8374;  Civ.  C.  '22,  §  4922;  1916  (29)  970. 

Applied  in  Palmetto  Lbr.  Co.  v.  Southern  R.  Co.,  154  S.  C.  129,  151  S.  E.  279. 

§  8374-1.  Injury  by  negligence  or  carelessness. — When  an  engineman,  fire- 
man, or  other  agent  or  officer  of  a  railroad  corporation,  is  guilty  of  negli- 
gence or  carelessness  whereby  an  injury  is  done  to  any  person  or  cor- 
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poration,  he  shall  be  punished  by  imprisonment  not  exceeding  twelve 
months,  or  by  a  fine  not  exceeding  one  thousand  dollars. 

1932  Code,  §  1689;  Cr.  C.  '22,  §  635;  Cr.  C.  '12,  §  660;  Cr.  C.  '02,  §  472;  G.  S.  1526; 
R.  S.  369;  1882  (17)  834. 

§  8374-2.  Penalty  for  gross  carelessness  or  negligence. — Whoever,  having 
management  of,  or  control  over,  a  railroad  train  while  being  used  for  the 
common  carriage  of  persons,  is  guilty  of  gross  carelessness  or  neglect  in, 
or  in  relation  to,  the  management  or  control  thereof,  shall  forfeit  a  sum 
not  exceeding  five  thousand  dollars,  or  be  imprisoned  not  more  than  three 
years. 

1932  Code,  §  1690;  Cr.  C.  '22,  §  636;  Cr.  C.  '12,  §  661;  Cr.  C.  '02,  §  473;  G.  S.  1527;  R. 
S.  370;  1882  (17)  835. 

§  8375.  Accidents — notice  to  be  given — penalty. — Every  railroad  corpora- 
tion shall  cause  immediate  notice  of  any  accident  which  may  occur  on  its 
road  attended  with  injury  to  any  person,  in  such  cases  of  accident  attended 
with  any  injury  to  any  person,  as  the  public  service  commissioners  may 
by  rules  and  regulations  adopted  by  them,  require  the  giving  of  such  no- 
tices, to  be  given  to  a  physician  most  accessible  to  the  place  of  accident 
and  to  the  public  service  commissioners,  by  telegraph,  telephone  or  such 
other  means  as  may  be  the  quickest  under  the  circumstances,  at  the  same 
time  that  notice  is  given  the  officials  of  the. road  on  which  the  accident  oc- 
curred, and  shall  furnish  immediate  transportation  for  the  commissioners 
over  its  line  to  the  place  of  accident,  free  of  expense  to  the  commissioners, 
and  if  the  commissioners  use  another  railroad  to  reach  the  place  of  acci- 
dent, the  corporation  on  whose  line  the  accident  occurs  shall  pay  the  ex- 
pense of  transportation  thereon,  and  shall  also  give  notice  in  like  manner 
of  any  accident  falling  within  any  description  of  accidents  of  which  said 
commissioners  may  by  general  regulation  require  notice  to  be  given.  For 
each  omission  to  give  such  notice  the  corporation  shall  forfeit  a  sum  not 
exceeding  five  hundred  dollars. 

1932  Code,  §  8375;  Civ.  C.  '22,  §  4923;  Civ.  C.  '12,  §  3228;  Civ.  C.  '02,  §  2137;  G.  S. 
1525;  R.  S.  1690;  1882  (17)  824;  1905  (24)  844;  1935  (39)  25. 

See  section  8292-16  for  rules  promulgated  under  sections  8292-16  and  8375. 

Knowledge  of  accident  and  excuse  for  lanta,  etc.,  Ry.  Co.,  27  S.  C.  71,   2  S.   E. 

failure  to  give  notice. — As  to  evidence  of  849,  23  Am.  St.  Rep.  182,  36  Am.  St.  Rep. 

knowledge   of   accident   and   excuse   for  815,  28  L.  R.  A.  547,  69  L.  R.  A.  534,  4 

failure  to  give  notice,  see  Adkins  v.  At-  L.  R.  A.  (N.  S.)  53,  Ann.  Cas.  15D,  508. 

§  8376.  Lien  of  judgments  for  personal  injury  or  injury  to  property, 
streets  or  highways — priorities. — Whenever  a  cause  of  action  shall  arise 
against  any  railroad  or  street  railway  corporation  in  favor  of  any  person 
for  personal  injury  or  injury  to  property  sustained  by  any  person,  or  in 
favor  of  any  municipal  corporation  for  any  injuries  to  any  of  the  streets 
or  highways  of  such  municipal  corporation  and  such  cause  of  action  shall 
be  prosecuted  to  judgment  by  the  person  injured,  or  his  or  their  legal  rep- 
resentatives or  by  such  municipal  corporation  said  judgment  shall  relate 
back  to  the  date  when  the  cause  of  action  arose,  and  shall  be  a  lien  as  of 
that  date  upon  the  income,  property  and  franchise  of  said  corporation,  en- 
forceable in  any  court  of  competent  jurisdiction  by  attachment  or  levy  and 
sale  under  execution,  and  shall  take  precedence  and  priority  of  payment 
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of  any  mortgage,  deed  of  trust  or  other  security  given  to  secure  the  pay- 
ment of  bonds  made  by  said  railroad  or  street  railway  company:  provided, 
any  action  brought  under  this  section  shall  be  commenced  within  two 
years  from  the  time  that  said  injury  was  sustained. 

1932  Code,  §  8376;  Civ.  C.  '22,  §  4924;  Civ.  C.  '12,  §  3229;  Civ.  C.  '02,  §  2138;  G.  S. 
1528;  R.  S.  1691;  1897  (22)  415;  1930  (36)  1363. 


This  section  is  valid.  Central  Trust  Co. 
v.  Charlotte,  etc.,  R.  Co.,  65  F.  257,  258. 

It  applies  to  judgment  rendered  on 
cause  of  action  arising  in  another  state. 
Central  Trust  Co.  v.  Charlotte,  etc.,  R. 
Co.,  65  F.  257. 

Judgment  anterior  to  passage  of  Act. 
■ — Such  judgment  will  not  have  preced- 
ence over  mortgage  issued  anterior  to 
passage  of  Act.  Phinizy  v.  Augusta,  etc., 
R.  Co..  63  F.  922,  923. 

The  provisions  hereof  providing  action 
be  commenced  within  two  years  apply 
only  to  action  arising  after  March  28, 
1930.  Link  v.  Receivers  of  Seaboard  Air 
Line  Ry.  Co.,  73  F.   (2d),  149. 

Liability  of  property  sold  to  another 
corporation. — Although  the  property  and 


franchise  of  a  railroad  company  had  been 
sold  to  another  corporation,  such  prop- 
erty was  liable  to  execution  to  satisfy  a 
judgment  for  injury  to  property  obtained 
against  the  company  after  the  sale.  Hen- 
ry Mercantile  Co.  v.  Graham,  108  S.  C. 
125,  93  S.  E.  331. 

As  to  priority  of  judgment  over  rail- 
road mortgage,  see  Southern  Ry.  Co.  v. 
Bouknight,  70  F.  442,  30  L.  R.  A.  823. 

See  generally.  Finance  Co.  v.  Charles- 
ton, etc.,  R.  Co.,  46  F.  508;  Mercer  v. 
Southern  Ry.,  66  S.  C.  246,  251,  44  S.  E. 
750,  47  L.  R.  A.  (N.  S.)  735. 

Applied  in  Mayo  v.  Spartanburg,  etc., 
R.  Co.,  43  S.  C.  225,  21  S.  E.  10,  51  Am. 
St.  Rep.  422. 


§  8377.  Injuries  at  crossings — penalty  and  damages. — If  a  person  is  in- 
jured in  his  person  or  property  by  collision  with  the  engines  or  any  car  or 
cars  of  a  railroad  corporation  at  a  crossing,  and  it  appears  that  the  cor- 
poration neglected  to  give  the  signals  required  by  this  chapter,  and  that 
such  neglect  contributed  to  the  injury,  the  corporation  shall  be  liable  for 
all  damages  caused  by  the  collision,  or  to  a  fine  recoverable  by  indictment, 
as  provided  in  the  preceding  section,  unless  it  is  shown  that  in  addition  to 
a  mere  want  of  ordinary  care  the  person  injured,  or  the  person  having 
charge  of  his  person  or  property,  was  at  the  time  of  the  collision  guilty  of 
gross  or  wilful  negligence,  or  was  acting  in  violation  of  the  law,  and  that 
such  gross  wilful  negligence  or  unlawful  act  contributed  to  the  injury. 

1932  Code,  §  8377;  Civ.  C.  '22,  §  4925;  Civ.  C.  '12,  §  3230;  Civ.  C.  '02,  §  2139;  G.  S. 
1529;  R.  S.  1692;  1882  (17)  824;  1919  (31)  102. 


See  §  8355  and  notes  thereto. 

In  general. — The  remedy  given  by  this 
section  is  cumulative  and  does  not  super- 
sede the  remedy  at  common-law.  Kam- 
initsky  v.  Northeastern  R.  Co.,  25  S.  C. 
53,  25  Am.  St.  Rep.  885,  62  Am.  St.  Rep. 
172,  14  L.  R.  A.  585,  15  L.  R.  A.  429,  55 
L.  R.  A.  837,  9  L.  R.  A.  (N.  S.)  390,  33 
L.  R.  A.  (N.  S.)  1165,  1214;  Spires  v.  South 
Bound  R.  Co.,  47  S.  C.  28,  24  S.  E.  992, 
59  L.  R.  A.  219;  Burns  v.  Southern  Ry. 
Co.,  61  S.  C.  404,  39  S.  E.  567. 

The  omission  to  give  the  statutory  sig- 
nal need  not  be  the  proximate  or  effi- 
cient cause  of  the  injury,  the  company  is 
liable  if  it  contributes  in  any  way  there- 
to. Wragge  v.  South  Carolina,  etc.,  R. 
Co.,  47  S.  C.  105,  25  S.  E.  76,  58  Am.  St. 
Rep.  870,  33  L.  R.  A.  191,  61  L.  R.  A.  609, 
9  L.  R.  A.  (N.  S.)  340,  365;  Strother  v. 
South  Carolina,  etc..  R.  Co.,  47  S.  C.  375, 
25  S.  E.  272,  9  L.  R.  A.  (N.  S.)  340,  365,  49 
L.  R.  A.  (N.  S.)  816. 

But    statutes    create    disputable    pre- 


sumption that  failure  to  give  required 
crossing  signals  "contributed"  as  proxi- 
mate cause  to  the  injury.  Ford  v.  Atlan- 
tic Coast  Line  Ry.  Co.,  et  al.,  169  S.  C. 
41,  168  S.  E.  143. 

And  failure  to  give  statutory  crossing 
signals  is  negligence  per  se.  Ibid. 

But  such  failure  is  not  "recklessness", 
"willfulness",  or  "wantonness"  per  se 
but  only  affords  basis  of  inference  suf- 
ficient to  carry  such  issues  to  jury.  Ibid. 

Constitutionality. — This  section  is  not 
in  violation  of  the  constitutional  provi- 
sion inhibiting  a  denial  of  equal  protec- 
tion of  the  law;  for  the  purpose  of  the 
statute  is  to  compel  railroad  companies 
to  give  the  statutory  notice,  and.  while 
abolishing  the  ordinary  defense  of  con- 
tributory negligence,  the  classification 
of  all  railroad  companies  is  reasonable. 
Drennan  v.  Southern  Ry.,  91  S.  C.  507,  75 
S.  E.  45,  L.  R.  A.   1915E,  504,  524,  534. 

See  also,  Ford  v.  Atlantic  Coast  Line 
Ry.  Co.,  et  al.,  169  S.  C.  41,  168  S.  E.  143, 
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287  U.  S.  504,  53  S.  Ct.  249,  77  L.  Ed.  459. 

Construction. — This  section  is  in  dero- 
gation of  common-law,  and  must  be  con- 
strued strictly.  Whilton  v.  Richmond, 
etc.,  R.  Co.,  57  F.  551,  555. 

One  attempting  to  cross  between  cars 
standing  on  the  crossing  is  within  the 
statute.  Littlejohn  v.  Richmond,  etc.,  R. 
Co.,  49  S.  C.  12,  26  S.  E.  967,  13  L.  R.  A. 
(N.  S.)  1067.  47  L.  R.  A.  (N.  S.)  829,  Ann. 
Cas.  15B,  644. 

Necessity  of  collision. — This  section  ap- 
plies only  where  the  injury  occurs  at  a 
crossing  and  by  reason  of  a  collision. 
Hasting  v.  Southern  Ry.  Co.,  143  F.  260: 
Kinard  v.  Columbia,  etc.,  R.  Co.,  39  S.  C. 
514,  18  S.  E.  119.  See  also,  Clifford  v. 
Southern  Ry.,  87  S.  C.  324,  69  S.  E.  513, 
L.  R.  A.  1915E,  507,  534. 

This  section  does  not  apply  unless 
there  is  an  actual  collision,  and  does  not 
refer  to  one  who  runs  an  automobile  into 
a  ditch  to  avoid  a  collision.  Dobbins  v. 
Seaboard,  etc.,  R.  Co.,  108  S.  C.  254,  93 
S.  E.  932;  Breeden  v.  Rockingham  R.  Co., 
et  al.,  193  S.  C.  220,  8  S.  E.  (2d)  366. 

Nor  does  it  apply  to  injuries  sustained 
from  being  thrown  off  wagon  by  team 
becoming  frightened.  Whilton  v.  Rich- 
mond, etc.,  R.  Co.,  57  F.  551,  555. 

Or  where  a  boy  is  killed  by  reason  of 
being  thrown  off  a  shanty  car,  which 
is  shoved  by  the  engineer  engaged  in 
coupling  cars,  the  accident  occurring 
while  he  was  trying  to  cross  the  railroad 
some  distance  from  highway  which  was 
obstructed  and  none  of  the  railroad's  em- 
ployees had  any  knowledge  of  the  boy's 
presence.  Hasting  v.  Southern  Ry.  Co., 
143  F.  260,  265. 

But  it  is  also  held  that  to  render  a 
railway  company  liable,  under  this  sec- 
tion, a  collision  at  the  crossing  is  un- 
necessary to  entitle  plaintiff  to  recover 
for  injury  caused  by  the  mule  she  was 
driving  taking  fright  at  the  train.  Spears 
v.  Atlantic,  etc.,  R.  Co.,  92  S.  C.  297,  75 
S.  E.  498,  L.  R.  A.  1915E,  513. 

And  that  this  section  is  applicable, 
though  there  is  no  actual  contact,  as 
where  a  horse,  frightened  by  a  train 
backing  without  giving  the  statutory 
signals,  ran  up  the  track,  injuring  the 
occupants  of  the  buggy.  Folk  v.  Sea- 
board, etc.,  Ry.,  99  S.  C.  284,  83  S.  E.  452. 

Gross  or  willful  negligence. — This  sec- 
tion uses  the  expression  "gross  or  willful 
negligence."  Such  expressions  may  not 
be  technically  accurate,  for,  theoretical- 
ly, the  same  act  cannot  be  both  negligent 
and  willful.  But  they  are  not  mislead- 
ing. Negligence  may  be  so  gross  that  it 
would  be  difficult,  if  not  impossible,  to 
distinguish  it  from  willfulness;  and  so 
it  may  be  so  gross  as  to  warrant  the  in- 
ference of  willfulness,  which  shows  that 
the  one  shades  into  the  other  almost 
imperceptibly.  Furman  v.  Tuxbury  Land, 
etc.,  Co.,  112  S.  C.  71,  99  S.  E.  Ill,  114. 


Sufficiency  of  contributory  negligence 
to  defeat  recovery. — Common  law  de- 
fense of  contributory  negligence  is  elim- 
inated under  this  statute  unless,  in  ad- 
dition to  mere  want  of  ordinary  care,  it 
is  shown  that  gross  or  willful  negligence 
or  unlawful  act,  chargeable  to  person 
injured,  contributed  to  injury.  Cook  v. 
Atlantic  Coast  Line  Ry.  Co.,  196  S.  C. 
230,  13  S.  E.  (2d)   1. 

But  failure  to  give  statutory  signals 
does  not  relieve  traveler  of  his  duty  to 
look  and  listen  before  going  upon  rail- 
road crossing.  Ibid. 

A  traveler  crossing  railroad  tracks  is 
not  bound  to  see  or  to  hear,  but  is  bound 
to  make  all  reasonable  effort  to  see  and 
to  hear  that  an  ordinarily  prudent  man 
would  make  under  like  circumstances. 
Ibid. 

Gross  or  willful  contributory  negli- 
gence defeats  recovery  against  railroad 
failing  to  give  statutory  crossing  signals. 
Timmons  v.  Southern  Ry.  Co..  138  S.  C. 
82,  136  S.  E.  27.  See  also,  Hughes  v. 
Southern  Ry.,  82  S.  C.  45.  61  S.  E.  1079,  63 
S.  E.  5. 

Gross  negligence  precludes  recovery 
"regardless  of  statutory  signals.  Reynolds 
v.  Atlantic,  etc.,  R.  Co.,  44  F.  (2d)  338; 
Southern  Ry.  Co.  v.  Priester,  289  F.  945; 
Charleston,  etc.,  R.  Co.  v.  Alwang,  258 
F.  297.  See  also.  Weaver  v.  Southern  Ry., 
76  S.  C.  49,  56  S.  E.  657.  114  Am.  St.  Rep. 
934,  121  Am.  St.  Rep.  934,  Ann.  Cas.  13C, 
1367,  13  A.  L.  R.  946;  Osteen  v.  Southern 
Ry.,  76  S.  C.  368,  57  S.  E.  196,  41  L.  R. 
A.   (N.  S.)   195,  L.  R.  A.   1915E.   1111. 

This  section  was  not  intended  to  vary 
the  rule  that  contributory  negligence  is 
no  defense  to  an  action  for  injuries 
caused  by  the  willful  act  or  omission  of 
a  railway  company,  since  the  section  has 
no  reference  whatever  to  willful  mis- 
conduct by  the  railway  company,  but 
relates  to  misconduct  of  the  party  in- 
jured as  a  defense  to  negligence  of  the 
company  in  failing  to  give  required 
signals.  Harbert  v.  Atlanta,  etc.,  R.  Co., 
78  S.  C.  537,  59  S.  E.  644,  48  L.  R.  A.  (N. 
S.)  821. 

Negligence  of  person  injured  must 
have  been  willful  to  preclude  recovery 
for  injury  caused  by  railroad's  failure  to 
give  statutory  signals.  Glenn  v.  Southern 
R.  Co.,  145  S.  C.  41,  142  S.  E.  801. 

Ordinary  negligence  of  plaintiff  in 
crawling  between  stationary  cars  did  not 
preclude  recovery  for  injuries  caused 
by  failure  of  railroad  to  give  statutory 
signals  before  moving  train.  Glenn  v. 
Southern  R.  Co.,  145  S.  C.  41,  142  S.  E. 
801. 

But  in  order  to  bar  recovery  the  gross 
or  wilful  negligence  of  the  plaintiff  must 
be  a  proximate  or  efficient  cause.  Bow- 
en  v.  Southern  Ry.  Co.,  58  S.  C.  222,  36 
S.  E.  590;  Cooper  v.  Georgia,  etc.,  Ry. 
Co.,  56  S.  C.  91,  34  S.  E.  16,  22  L.  R.  A. 
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<N.  S.)  751. 

And  the  burden  of  proof  to  show  this 
gross  negligence  of  plaintiff  is  on  the 
defendant.  Nohrden  v.  Northeastern  R. 
Co.  59  S.  C.  87,  100,  37  S.  E.  228,  82  Am. 
St.  Rep.  826,  33  L.  R.  A.  (N.  S.)  1227; 
Petrie  v.  Columbia,  etc.,  R.  Co.,  29  S.  C. 
303,  7  S.  E.  515,  12  Am.  St.  Rep.  376,  381, 
22  Am.  St.  Rep.  908,  24  Am.  St.  Rep.  507, 
91  Am.  St.  Rep.  201,  17  L.  R.  A.  71,  26 
L.  R.  A.  385,  19  L.  R.  A.  (N.  S.)  129,  33 
L.  R.  A.  (N.  S.)  1165,  39  L.  R.  A.  (N.  S.) 
1156,  L.  R.  A.  1916E,  148,  177  Ann.  Cas. 
14D,   478. 

What  constitutes  gross  negligence.  — 
Crossing  track  without  stopping  to  look 
or  listen  is  gross  negligence.  Ward  v. 
Richmond,  etc.,  R.  Co.,  43  Fed.  422,  423. 
See  also,  Byrd  v.  Atlantic,  etc.,  R.  Co.,  2 
F.  (2d)  672. 

But  the  failure  of  driver  or  occupant 
of  automobile  to  look  for  train  before 
they  came  into  proximity  of  crossing 
was  not  as  a  matter  of  law  "gross  negli- 
gence" which  would  bar,  under  signal 
statutes,  occupant's  recovery  of  damages 
from  railroad  for  injuries  sustained  in 
crossing  collision.  Carter  v.  Atlantic  Coast 
Line  R.  Co.,  et  al.,  192  S.  C.  441,  7  S.  E. 
(2d)  163. 

In  action  by  husband  for  consequential 
damages  for  injuries  to  wife  who  was  a 
passenger  in  automobile  struck  by 
freight  train  at  crossing,  in  which  evi- 
dence showed  failure  to  give  statutory 
signals,  presence  of  dust  and  smoke, 
noise,  and  vibration  of  another  freight 
train  which  had  just  passed  in  opposite 
direction,  and  presence  of  obstructions 
to  view  of  train  from  where  automobile 
stopped  before  crossing  tracks,  whether 
plaintiffs  wife  was  guilty  of  gross  or 
willful  negligence  was  question  for  jury. 
Cook  v.  Atlantic  Coast  Line  Ry.  Co., 
196  S.  C.  230,  13  S.  E.  (2d)  1. 

Existence  of  negligence  for  jury. — The 
existence  of  negligence  is  a  question  for 
the  jury.  Carter  v.  Columbia,  etc.,  R.  Co., 
19  S.  C.  20,  45  Am.  Rep.  754,  54  Am.  St. 
Rep.  90,  116  Am.  St.  Rep.  116,  10  L.  R. 
A.  (N.  S.)  379,  14  L.  R.  A.  (N.  S.)  588,  33 
L.  R.  A.  (N.  S.)  1165,  Ann.  Cas.  14C, 
1101.  Ann.  Cas.  15A,  146;  Crouch  v.  Char- 
lotte, etc.,  Ry.  Co.,  21  S.  C.  495,  33  L.  R. 
A.  (N  S.)  1201,  25  A.  L.  R.  1558;  Ka- 
minitsky  v.  Northeastern  R.  Co.,  25  S. 
C.  53,  25  Am.  St.  Rep.  885,  62  Am.  St. 
Rep.  172,  14  L.  R.  A.  585,  15  L.  R.  A.  429, 
55  L.  R.  A.  837,  9  L.  R.  A.  (N.  S.)  390,  33 
L.  R.  A.  (N.  S.)  1165,  1214;  White  v. 
Augusta,  etc.,  R.  Co.,  30  S.  C.  218,  9  S. 
E.  96,  22  Am.  St.  Rep.  908;  Strother  v. 
South  Carolina,  etc.,  R.  Co.,  47  S.  C.  375, 
25  S.  E.  272,  9  L.  R.  A.  (N.  S.)  340,  365, 
49  L.  R.  A.  (N  S.)  816;  Littlejohn  v. 
Richmond,  etc.,  R.  Co.,  45  S.  C.  181,  22 
S.  E.  789. 

Failure  of  train  obstructing  public 
crossing  to   give  statutory   signals   war- 


rants submission  of  issue  of  negligence 
and  willfulness  to  jury.  Miller  v.  Atlan- 
tic, etc.,  R.  Co.,  140  S.  C.  123,  138  S.  E. 
675. 

Conflicting  testimony  whether  crossing 
signals  were  given  by  train  as  required 
by  statute,  and  whether  motorist  col- 
liding with  train  was  guilty  of  negli- 
gence, gross  negligence,  or  wilfulness, 
held  for  jury.  Nofal  v.  Atlantic  Coast 
Line  R.  Co.,  175  S.  C,  94;  178  S.  E.,  541. 
See  also,  Stabler  v.  Southern  Ry.  Co., 
et  al.,  160  S.  C.  191,  158  S.  E.  267;  Ford 
v.  Atlantic  Coast  Line  Ry.  Co.,  et  al., 
169  S.  C.  41,  168  S.  E.  143,  Carter  v.  At- 
lantic Coast  Line  Ry.  Co.,  et  al.,  192  S. 
C.  441,  7  S.  E.  (2d)  163. 

When  railroad  guilty  of  negligence  per 
se. — Failure  to  ring  the  bell  or  blow 
the  whistle  when  approaching  a  cross- 
ing is  negligence  per  se.  Davis  v.  Atlan- 
ta, etc.,  Ry.  Co.,  63  S.  C.  370,  41  S.  E. 
468,  9  L.  R.  A.  (N.  S.)  340,  365,  12  L.  R. 
A.  (N.  S.)  855,  L.  R.  A.  1918E,  267,  28  A. 
L.  R.  142,  159. 

A  railway  company's  failure  to  comply 
with  this  section  is  negligence  per  se. 
Bowen  v.  Southern  Ry.  Co.,  58  S.  C.  222, 
36  S.  E.  590. 

Omission  to  give  statutory  crossing 
signals  where  train  struck  automobile 
was  not  only  "negligence  per  se"  and  a 
violation  of  statutory  duty  on  part  of 
railroad,  but  it  also  bore  upon  conduct 
of  driver  and  passenger  in  automobile, 
and  affected  any  estimate  of  amount  of 
care  they  should  have  observed.  Cook  v. 
Atlantic  Coast  Line  Ty.  Co.,  et  al,  196 
S.  C.  230,  13  S.  E.  (2d)  1. 

Evidence  of  negligence. — In  an  action 
at  common-law  such  as  Murray  v.  South 
Carolina  R.  Co.,  10  Rich.  227,  49  Am. 
Dec.  250,  55  Am.  Dec.  683.  70  Am.  Dec. 
219,  73  Am.  Dec.  562,  75  Am.  Dec.  106, 
84  Am.  Dec.  758,  96  Am.  Dec.  681,  1  Am. 
St.  Rep.  843,  81  Am.  St.  Rep.  447,  15  L. 
R.  A.  39,  18  L.  R.  A.  155,  52  L.  R.  A.  (N. 
S.)  134,  on  the  question  of  negligence, 
failure  to  give  the  statutory  signals  at  a 
crossing  near  the  place  of  injury  may  be 
shown  in  evidence.  Mack  v.  South  Bound 
R.  Co.,  52  S.  C.  323,  29  S.  E.  905,  68  Am. 
St.  Rep.  913,  40  L.  R.  A.  679,  61  L.  R.  A. 
609,  62  L.  R.  A.  900,  63  L.  R.  A.  657,  3 
L.  R.  A.  (N.  S.)  59,  48  L.  R.  A.  (N.  S.) 
44,  11  A.  L.  R.  1134;  Mason  v.  Southern 
Ry.  Co.,  58  S.  C.  70,  36  S.  E.  440,  79  Am. 
St.  Rep.  826,  82  Am.  St.  Rep.  40,  53  L.  R. 
A.  913,  61  L.  R.  A.  609,  63  L.  R.  A.  657, 
8  L.  R.  A.  (N.  S.)  1082,  14  L.  R.  A.  (N. 
S.)  999,  32  L.  R.  A.  (N.  S.)  561,  L.  R.  A. 
1916C,  876,  L.  R.  A.  1917F,  46. 

Driver's  negligence  imputed  to  guest. 
— Under  this  section  automobile  driver's 
unlawful  act  is  imputed  to  guest  injured 
at  railroad  crossing.  Neely  v.Carolina, 
etc.,  Ry.  Co.,  123  S.  C.  449,  117  S.  E.  55. 

The  right  of  automobile  occupant  to 
recover  from   railroad   for  injuries   sus- 
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tained  in  crossing  collision  with  train 
would  be  defeated  under  the  signal  stat- 
utes by  contributory  gross  negligence  of 
either  occupant  or  driver  of  automobile. 
Carter  v.  Atlantic  Coast  Line  Ry.  Co.,  et 
al.,  192  S.  C.  441,  7  S.  E.  (2d)  163. 

In  action  for  death  of  passenger  in 
back  of  truck  which  was  struck  at  cross- 
ing by  regular  passenger  train  running 
on  schedule  time,  verdict  was  properly 
directed  for  railroad  under  crossing  stat- 
ute, evidence  showing  that  driver  was 
guilty  of  gross  negligence.  Smith  v. 
Southern  Ry. -Carolina  Division,  193  S. 
C.  44.  7  S.  E.  (2d)  630. 

Failure  to  giva  signals  presumed  to 
cause  injury. — Railroad's  failure  to  give 
statutory  signals  at  crossing  is  presumed 
proximate  cause  of  injury.  McBride  v. 
Atlantic,  etc.,  R.  Co.,  140  S.  C.  260,  138 
S.  E.  803. 

Railroad's  omission  to  ring  bell  or 
sound  whistle  at  public  crossing  suffi- 
cient to  authorize  recovery  by  motorist 
colliding  with  train,  even  though  motor- 
ist by  exercise  of  ordinary  care  might 
have  avoided  accident.  Nofal  v.  Atlantic 
Coast  Line  R.  Co.,  175  S.  C,  94;  178  S.  E., 
541. 

Sufficiency  of  giving  signals. — Giving 
of  statutory  signal  under  conditions  mak- 
ing hearing  thereof  improbable  is  insuf- 
ficient. Glenn  v.  Southern  R.  Co.,  145  S. 
C.  41,  142  S.  E.  801. 

Punitive  damages. — Under  this  section 
punitive  damages  may  be  awarded  for 
willful  or  reckless  failure  to  give  the 
signals  required  at  a  railroad  crossing, 
where  the  complaint  alleges  that  defend- 
ant recklessly  failed  to  give  such  signal. 
Cole  v.  Blue  Ridge  Ry.,  75  S.  C.  156,  55  S. 
E.   126. 

As  to  damages  recoverable,  see  Hart 
v.  Charlotte,  etc.,  R.  Co.,  33  S.  C.  427,  12 
S.  E.  9,  28  Am.  St.  Rep.  877,  10  L.  R.  A. 
794,  44  L.  R.  A.  740,  28  A.  L.  R.  142; 
Strother  v.  South  Carolina,  etc.,  R.  Co., 
47  S.  C.  375,  25  S.  E.  272,  9  L.  R.  A.  (N. 
S.)  340,  365,  49  L.  R.  A.  (N.  S.)  816. 

A  traveled  place  is  one  which  persons 
are  accustomed,  and  have  a  right  to  use 
Hale  v.  Columbia,  etc.,  R.  Co.,  34  S.  C 
292,  293,  13  S.  E.  537,  28  L.  R.  A.  751 
Barber  v.  Richmond,  etc.,  R.  Co.,  34  S 
C.  444,  450,  13  S.  E.  630;  Hankinson  v 
Charlotte,  etc.,  R.  Co.,  41  S.  C.  1,  19  S 
E.  206,  40  L.  R.  A.  134,  9  L.  R.  A.  (N 
S.)  340,  365,  49  L.  R.  A.  (N.  S.)  817 
Risinger  v.  Southern  Ry.  Co.,  59  S.  C. 
429,  433,  38  S.  E.  1;  Strother  v.  South 
Carolina,  etc.,  R.  Co.,  47  S.  C.  375,  376, 
25  S.  E.  272,  9  L.  R.  A.  (N.  S.)  340,  365, 
49  L.  R.  A.  (N.  S.)  816.  The  injury  must 
occur  "at  the  crossing"  or  "on  the  cross- 
ing," which  must  be  a  traveled  place. 
Hutto  v.  South  Bound  R.  Co.,  61  S.  C. 
495,  39  S.  E.  710;  Hale  v.  Columbia,  etc., 
R.  Co.,  34  S.  C.  292,  293.  13  S.  E.  537, 
28  L.  R.  A.  751;  Neely  v.  Charlotte,  etc., 


Ry.  Co.,  33  S.  C.  136,  11  S.  E.  636,  9  L. 
R.  A.  (N.  S.)  344.  371.  46  L.  R.  A.  (N.  S.) 
883,  Ann.  Cas.  15B,  463;  Haltiwanger  v. 
Columbia,  etc.,  R.  Co.,  64  S.  C.  7,  23, 
41  S.  E.  810;  Ruddell  v.  Seaboard,  etc., 
Ry.,  75  S.  C.  290,  55  S.  E.  528;  Goodwin 
v.  Atlantic,  etc..  R.  Co.,  82  S.  C.  321,  64 
S.  E.  242,  31  L.  R.  A.  (N.  S.)  985. 

As  to  traveled  place  established  by  ad- 
verse use,  see  Kirby  v.  Southern  Ry.,  63 
S.  C.  494,  41  S.  E.  765,  49  L.  R.  A.  (N.  S.) 
817. 

Instruction.  —  As  to  instructions  in 
cases  arising  under  this  section,  see  Lee 
v.  Northwestern  R.  Co.,  89  S.  C.  274,  71 
S.  E.  840;  Clifford  v.  Southern  Ry..  87  S. 
C.  324,  69  S.  E.  513,  L.  R.  A.  1915E,  507, 
534;  Gosa  v.  Southern  Ry.,  67  S.  C.  347,  45 
S.  E.  810,  19  L.  R.  A.  (N.  S.)  502,  20  L. 
R.  A.  (N.  S.)  145.  L.  R.  A.  1918A,  745, 
Ann.  Cas.  12C,  321;  Burns  v.  Southern 
Ry.  Co.,  65  S.  C.  229,  43  S.  E.  679,  5  L.  R. 
A.  (N.  S.)  245;  Bowen  v.  Southern  Ry. 
Co.,  58  S  .C.  222.  36  S.  E.  590;  Smith  v. 
Southern  Ry.  Co.,  53  S.  C.  121,  30  S. 
E.  697:  Bamberg  v.  Atlantic,  etc.,  R.  Co., 
72  S.  C.  389,  394,  51  S.  E.  988,  1  A.  L.  R. 
207;  Mercer  v.  Southern  Ry.,  66  S.  C. 
246,  251.  44  S  .E.  750,  47  L.  R.  A.  (N.  S.) 
735:  Osteen  v.  Southern  Ry.,  76  S.  C. 
368,  381,  57  S.  E.  196,  41  L.  R.  A.  (N.  S.) 
195,  L.  R.  A.  1915E,  1111. 

In  an  action  for  death  at  a  crossing,  the 
court  properly  read  to  the  jury  the  stat- 
ute requiring  signals  and  imposing  liabil- 
ity for  neglect  to  give  signals,  unless 
decedent  was  guilty  of  gross  or  willful 
negligence  or  violation  of  law  contribu- 
ting to  the  injury.  Wideman  v.  Hines, 
117  S.  C.  516,  109  S.  E.  123. 

An  instruction  that  the  law  of  contri- 
butory negligence  does  not  apply  to 
plaintiff  injured  at  a  crossing,  unless 
his  contributory  negligence  was  of  a 
gross  and  reckless  kind  amounting  to  a 
violation  of  law,  is  erroneous  under  this 
section.  Howard  v.  Payne,  120  S.  C.  1, 
112  S.  E.  437. 

Miscellaneous  references. — As  to  fail- 
ure to  look  and  listen,  see  Bamberg  v. 
Atlantic,  etc.,  R.  Co..  72  S.  C.  389.  51  S. 
E.  988,  1  A.  L.  R.  207;  Drawdy  v.  Atlan- 
tic, etc.,  R.  Co.,  78  S.  C.  374,  379,  58  S. 
E.  980;  Griskell  v.  Southern  Ry.,  81  S. 
C.  193,  62  S.  E.  205,  20  L.  R.  A.  (N.  S.) 
381.  As  to  duty  of  traveler  on  highway, 
see  Edwards  v.  Southern  Ry.  Co.,  63  S. 
C.  271,  41  S.  E.  458,  9  L.  R.  A.  (N.  S.) 
340.  366.  As  to  allegation  as  to  negligence, 
see  Procter  v.  Southern  Ry.  Co.,  61  S.  C. 
170,  39  S.  E.  351.  23  L.  R.  A.  (N.  S.)  947, 
Ann.  Cas.  12A,  494,  Ann.  Cas.  13B,  295. 
As  to  what  is  "at"  a  crossing,  see  Bis- 
hop v.  Southern  Ry.,  63  S.  C.  532,  41  S. 
E.  808,  9  L.  R.  A.  (N.  S.)  340,  366. 

See  generally,  Duncan  v.  Greenville 
County,  73  S.  C.  254,  256,  53  S.  E.  367, 
33  L.  R.  A.  (N.  S.)  1228;  Walker  v.  South- 
ern Ry.,  77  S.  C.   161,   164,  57  S.  E.  764, 
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13  L.  R.  A.  (N.  S.)  1067,  47  L.  R.  A.  (N.  S.)  etc..  Ry.  Co.,  33  S.  C.  136,  11  S.  E.  636, 

829,  12  Ann.  Cas.  591,  Ann.  Cas.  12B,  687.  9  L.  R.  A.   (N.  S.)   344,  371,  46  L.  R.  A. 

Applied  in  Sanders  v.  Southern  Ry.,  97  (N.  S.)  883,  Ann.  Cas.  15B,  463. 
S.  C.  423,  81  S.  E.  786;  Neely  v.  Charlotte, 

§  8378.  County  supervisors  to  examine  crossings. — The  county  supervis- 
ors of  the  respective  counties  in  this  State  shall  hereafter,  at  least  once  in 
every  year,  examine  all  the  railroad  crossings  of  the  public  highways  in 
this  State  outside  of  the  corporate  limits  of  cities,  towns,  and  villages;  and 
if  they  find  that  any  of  the  said  crossings,  within  the  right  of  way  of  any 
railroad  company,  are  unsafe  as  to  the  lives  of  persons,  or  as  to  the  protec- 
tion of  property,  they  shall  forthwith  give  written  notice  thereof  to  any 
officer  or  agent  of  the  railroad  within  said  county. 

1932  Code,  §  8378;  Civ.  C.  '22,  §  4926;  Civ.  C.  '12,  §  3231;  Civ.  C.  '02,  §  2140;  G.  S. 
1487;  R.  S.  1693;  1882  (17)  824. 

This  section  does  not  require  railroad  testimony  to  show  the  condition  of  cross- 
corporations  to  keep  in  repair  bridges  on  ing  was  the  proximate  cause  of  the  acci- 
public  highways  on  their  rights  of  way  dent,  then  the  withdrawal  from  jury 
but  not  on  their  roadbeds.  Felder  v.  of  such  charge  was  proper.  Armitage  v. 
Southern  Ry.,  76  S.  C.  554,  57  S.  E.  524,  Seaboard  A.  L.  Ry.  Co.,  166  S.  C,  21, 
Ann.  Cas.   18D,   186.  164  S.  E.,  169. 

Proximate  cause. — Where  there  was  no 

§  8379.  Powers  and  duties  of  supervisors  as  to  unsafe  crossings. — Said 
county  supervisors,  in  said  notices,  shall  point  out  the  location  of  the  cross- 
ings considered  by  them  unsafe,  and  shall  indicate  how  and  in  what  man- 
ner such  crossing  shall  be  constructed  so  as  to  secure  safety;  and  shall  have 
power  to  require  such  construction  to  be  made  within  sixty  days. 

1932  Code,  §  8379;  Civ.  C.  '22,  §  4927;  Civ.  C.  '12,  §  3232;  Civ.  C.  '02,  §  2141;  G.  S. 
1488;  R.  S.  1694;  1882  (17)  826. 

See  notes  to  section  8378. 

Applied    in    Felder    v.    Southern    Ry., 
76  S.  C.  554,  555,  57  S.  E.  524,  Ann.  Cas.      18D,  186.  See  note  to  §  8378. 

§  8380.  Flagmen  to  be  stationed  at  crossings. — The  public  service  com- 
missioners shall  have  authority,  upon  the  application  of  the  county  super- 
visors, if  they  deem  it  necessary,  to  require  any  railroad  corporation  to 
have  a  stationary  flagman  at  any  crossing,  the  importance  of  which  may 
demand  it. 

1932  Code,  §  8380;  Civ.  C.  '22,  §  4928;  Civ.  C.  '12,  §  3233;  Civ.  C.  '02,  §  2142;  G.  S. 
1489;  R.  S.  1695;  1882  (17)  826;  1935  (39)  25. 

When  it  is  not  alleged  in  complaint,  situation  to  warn  travelers  of  obstruc- 
and  sustained  by  some  evidence,  that  tion,  and  a  traveler,  in  absence  of  con- 
provisions  of  sections  5829  and  8380  have  tributory  negligence,  or  when  evidence 
been  violated  by  a  railroad  company,  but  as  to  any  contributory  negligence  is  con- 
it  is  alleged,  and  supported  by  some  evi-  flicting,  is  injured  in  a  collision  of  the 
dence,  that  the  company  blocked,  with  vehicle  occupied  by  him  with  the  box 
a  box  car  a  public  highway  crossing,  in  car,  the  case  may  be  submitted  to  the 
a  rural  community,  in  the  night,  for  an  jury  on  common  law  principles  of  negli- 
unreasonable  length  of  time,  without  gence.  Myers  v.  Atlantic  Coast  Line  Ry. 
taking  any  reasonable  precaution  in  the  Co.,  172  S.  C.  236;  173  S.  E.  812. 

§  8381.  Appeal  from  public  service  commissioners — appointment  of  civil 
engineer. — The  said  railroad  company,  after  receiving  such  notice,  and 
within  ten  days  after  such  reception,  may  apply  to  the  circuit  court  of  the 
respective  circuit  in  which  such  crossing  is  situated,  or  to  a  judge  thereof 
if  the  court  be  not  in  session,  and  claim  a  re-examination  of  the  said  local- 
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ity,  and  a  revision  of  the  action  of  the  said  public  service  commissioners, 
and  the  said  court  or  judge,  as  the  case  may  be,  shall  appoint  forthwith 
some  civil  engineer,  not  connected  with  any  railroad,  to  examine  into  the 
matter  forthwith,  and  he  may  either  affirm  the  demand  of  said  public 
service  commissioners,  or  modify  it,  and  his  determination  shall  be  final. 

1932  Code,  §  8381;  Civ.  C.  '22,  §  4929;  Civ.  C.  '12,  §  3234;  Civ.  C.  '02,  §  2143;  G.  S. 
1490;  R.  S.  1696;  1882  (17)  826;  1935  (39)  25. 

§  8382.  Compliance  by  railroad  with  orders  of  commissioners  as  to  cross- 
ings or  flagmen. — All  railroad  companies  shall  within  the  time  indicated 
as  aforesaid  by  the  public  service  commissioners  or  county  supervisor,  as 
the  case  may  be,  or  within  the  time  given  by  the  said  civil  engineer  to  said 
corporation  upon  re-examination,  maintain  and  construct  said  crossing  in 
the  manner  demanded  of  them  by  said  public  service  commissioners  or 
county  supervisor,  as  the  case  may  be,  or  civil  engineer,  or  station  a  flag- 
man, if  such  should  be  required,  at  the  locality  where  such  has  been  found 
necessary,  as  aforesaid. 

1932  Code,  §  8382;  Civ.  C.  '22,  §  4930;  Civ.  C.  '12,  §  3235;  Civ.  C.  '02,  §  2144;  G.  S. 
1491;  R.  S.  1697;  1882  (17)  826;  1935  (39)  25. 

See  note  to  §  8378. 

§  8383.     County  supervisors  to  report  examinations — compensation. — The 

county  supervisor  shall  make  a  report  of  his  yearly  examination  to  the 
clerk  of  the  court  of  common  pleas  for  such  county,  which  is  to  be  laid  be- 
fore the  said  court,  together  with  a  copy  of  all  notices  given  by  them  as 
aforesaid;  and  they  shall  be  allowed  compensation  by  the  county  for  any 
services  rendered  under  this  chapter,  at  the  same  rate  per  day  as  is  now 
provided  for  other  services  rendered  by  them;  and  the  said  civil  engineer, 
appointed  as  aforesaid,  shall  also  be  paid  a  reasonable  compensation  for 
his  services  by  the  said  county,  if  the  recommendations  of  such  county 
supervisor  are  not  in  whole  or  in  part  adopted;  but  if  such  recommenda- 
tions be  so  adopted,  then  the  railroad  company  shall  pay  the  compensation 
of  such  engineer. 

1932  Code,  §  8383;  Civ.  C.  '22,  §  4931;  Civ.  C.  '12,  §  3236;  Civ.  C.  '02,  §  2145;  G.  S. 
1492;  R.  S.  1698;  1882  (17)  826. 

§  8384.  Supervisors  to  keep  record  of  duties  performed. — The  county  su- 
pervisor shall  keep  a  record  of  the  duties  performed,  and  copies  of  notices 
served  under  the  provisions  of  this  chapter,  which  shall  become  a  part  of 
the  records  of  his  office. 

1932  Code,  §  8384;  Civ.  C.  '22,  §  4932;  Civ.  C.  '12,  §  3237;  Civ.  C.  '02,  §  2146;  G.  S. 
1493;  R.  S.  1699;  1882  (17)  826. 

§  8385.  Sign  boards — duty  of  county  commissioners. — It  shall  be  the  es- 
pecial duty  of  the  county  supervisors  to  see  that  sign  boards,  as  prescribed 
in  this  chapter,  are  at  all  times  properly  put  up  at  railroad  crossings. 

1932  Code,  §  8385;  Civ.  C.  '22,  §  4933;  Civ.  C.  '12,  §  3238;  Civ.  C.  '02,  §  2147;  G.  S. 
1496;  R.  S.  1700;  1882  (17)  826. 

§  8386.  Penalty  for  neglect  of  duty  by  supervisors. — If  any  of  the  county 
supervisors  neglect  or  fail  to  comply  with  any  of  the  provisions  of  this 
chapter  applicable  to  county  supervisors,  the  county  supervisor  so  offend- 
ing shall  be  liable  to  be  indicted  for  neglect  of  duty,  and,  on  conviction, 
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fined  in  a  sum  not  less  than  one  hundred  dollars  nor  more  than  five  hun- 
dred dollars,  and  as  a  part  of  the  judgment  his  office  shall  be  declared 
vacant. 

1932  Code,  §  8386;  Civ.  C.  '22,  §  4934;  Civ.  C.  '12,  §  3239;  Civ.  C.  '02,  §  2148;  Cr.  C. 
'22,  §  523;  G.  S.  1497;  R.  S.  1701;  1882  (17)  826. 

§  8387.  Railroads  to  maintain  bridges,  etc. — Every  railroad  corporation 
shall,  at  its  own  expense,  construct,  and  afterwards  maintain  and  keep  in 
repair,  all  bridges,  with  their  approaches  or  abutments,  which  it  is  author- 
ized or  required  to  construct  over  or  under  any  turnpike  road,  canal,  high- 
way, or  other  way;  and  any  city  or  town  may  recover  of  the  railroad  cor- 
poration whose  road  crosses  a  highway  or  town  way  therein,  all  damages, 
charges  and  expenses  incurred  by  such  city  or  town  by  reason  of  the  neg- 
lect or  refusal  of  the  corporation  to  erect  or  keep  in  repair  all  structures 
required  or  necessary  at  such  crossing;  but  if,  after  the  laying  out  and  mak- 
ing of  a  railroad,  the  county  commissioners  have  authorized  a  turnpike, 
highway,  or  other  way,  to  be  laid  out  across  the  railroad,  all  expenses  of 
and  incident  to  constructing  and  maintaining  the  turnpike  or  way  at  such 
crossing  shall  be  borne  by  the  turnpike  corporation,  or  the  county,  city, 
town  or  other  owner  of  the  same. 

1932  Code,  §  8387;  Civ.  C.  '22,  §  4935;  Civ.  C.  '12,  §  3240;  Civ.  C.  '02,  §  2149;  G.  S. 
1498;  R.  S.  1702;  1882  (17)  826. 

Repair  of  bridges. — This   section   does  South  Carolina  Ry.  Co.,  31  S.  C.  309,  9 

not  require  railroad  corporations  to  keep  S.  E.  968;  Snipes  v.  Atlantic,  etc.,  R.  Co., 

in  repair  bridges  on  public  highways  on  76  S.  C.  207,  56  S.  E.  959;  Thompson  v. 

their  rights  of  way  but  not  on  their  road-  Seaboard,  etc.,  Ry.,  78  S.  C.  384,  386,  58 

beds.   Felder  v.   Southern   Ry.,   76   S.    C.  S.  E.  1094,  overruling  Brown  v.  Spartan- 

554.  57  S.  E.  524,  Ann.  Cas.  18D,  186.  burg,  etc.,  R.  Co.,  57  S.  C.  433,  434,  35  S. 

Width    of    bridges.    —    The    width    of  731,  14  L.  R.  A.  (N.  S.)  316. 
bridges    is   not   prescribed.    Rembert    v. 

§  8388.  Transportation  of  explosive  compounds — public  service  commis- 
sioners to  fix  maximum. — No  railroad  corporation,  or  other  association,  co- 
partnership, person  or  persons,  engaged  in  the  transportation  of  passen- 
gers within  this  State,  shall  knowingly  transport  within  the  territorial  lim- 
its of  this  State,  or  transport  into  such  limits  for  sale,  storage  or  use  there- 
in, any  explosive  compound  in  quantities  exceeding  the  amounts  herein- 
after provided  for,  in  any  vehicle  containing  passengers,  or  in  any  vehicle 
attached  to  any  railroad  train  or  vehicle  conveying  passengers,  nor  in  any 
case,  unless  the  said  explosive  compounds  be  plainly  and  legibly  marked 
with  the  names  of  such  compounds,  and  the  words  "Explosive — Danger- 
ous." It  shall  be  the  duty  of  the  public  service  commissioners,  from  time 
to  time,  to  make  such  rules  fixing  the  maximum  amounts  of  various  ex- 
plosive compounds  which  may  be  so  carried  in  any  public  vehicle,  or  in  a 
railroad  train  containing  passengers,  or  in  a  vehicle  attached  to  such  train. 
The  said  rules  shall  also  define  the  method  of  packing  such  compounds  to 
ensure  the  greatest  safety,  and  shall  prescribe  how  the  same  shall  be  car- 
ried as  freight  on  railroads,  steamboats,  and  by  common  carriers. 

1932  Code,  §  8388;  Civ.  C.  '22,  §  4936;  Civ.  C.  '12,  §  3241;  Civ.  C.  '02,  §  2150;  G.  S. 
1504;  R.  S.  1703;  1882  (17)  826;  1935  (39)  25. 

§  8389.  Explosives  to  be  packed,  marked,  etc. — No  person  shall  deliver  for 
transportation  to  any  railroad  corporation,  street  railway  company,  or 
other  association,  copartnership,  person  or  persons  engaged  in  the  trans- 
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portation  of  passengers  within  this  State,  or  take  or  place  upon  or  in  any 
car,  boat,  or  other  vehicle  of  any  such  corporation,  company,  association, 
copartnership,  or  person,  with  intent  that  the  same  shall  be  carried  or 
transported  on  such  car,  boat,  or  other  vehicle,  any  explosive  compound 
mentioned  in  sections  8388  to  8394,  unless  the  same  is  packed  and  marked 
as  herein  provided,  and  notice  of  the  dangerous  nature  thereof  is  expressly 
given  to  the  agent,  servant,  or  person,  to  whom  it  is  delivered,  or  to  the 
agent,  servant,  or  person,  having  at  the  time  the  management  and  control 
of  the  car,  boat,  or  other  vehicle  in  or  upon  which  the  same  is  to  be  carried 
or  transported.  And  any  common  carrier  may  decline  to  receive  to  trans- 
port any  such  explosive  compound  in  any  manner  whatever. 

1932  Code,  §  8389;  Civ.  C.  '22,  §  4937;  Civ.  C.  '12,  §  3242;  Civ.  C.  '02,  §  2151;  G.  S. 
1505;  R.  S.  1704;  1882  (17)  829. 

§  8390.  Punishment  for  violations  of  provisions  as  to  explosives. — Who- 
ever knowingly  violates  or  knowingly  causes  or  permits  the  violation  of 
any  provision  of  sections  8388  and  8389,  or  knowingly  transports  or  causes 
or  permits  the  transportation  of  any  explosive  compound,  in  any  manner 
other  than  in  conformity  with  the  rules  made  by  the  public  service  com- 
missioners, shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than 
five  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years. 

1932  Code,  §  8390;  Civ.  C.  '22,  §  4938;  Civ.  C.  '12,  §  3243;  Civ.  C.  '02,  §  2152;  Cr.  C. 
'22,  §  663;  G.  S.  1506;  R.  S.  1705;  1882  (17)  830;  1.935  (39)  25. 

§  8391.  Magistrates  may  issue  search  warrants  for  explosives. — Upon  com- 
plaint made  under  oath  to  a  magistrate,  that  the  complainant  has  probable 
cause  to  believe,  and  does  believe,  that  an  explosive  compound  is  had,  kept, 
or  to  be  found,  in  any  city,  town,  or  other  place  within  the  jurisdiction  of 
such  magistrate,  by  any  railroad  corporation,  contrary  to  law,  a  warrant 
may  issue,  directed  to  the  sheriff  of  the  county,  or  his  deputy,  or  to  any  con- 
stable of  such  city  or  town,  commanding  him  to  enter  any  building,  vehicle, 
ship,  or  other  vessel  specified  in  the  warrant,  and  there  make  diligent 
search  for  and  seize  such  explosive  compound,  and  to  make  return  of  his 
doings  to  said  magistrate  forthwith. 

1932  Code,  §  8391;  Civ.  C.  '22,  §  4939;  Civ.  C.  '12,  §  3244;  Civ.  C.  '02,  §  2153;  G.  S. 
1507;  R.  S.  1706;  1882  (17)  830. 

§  8392.  Explosives  forfeited  when  seized. — Any  explosive  compound  had, 
kept,  or  transported  contrary  to  the  provisions  of  sections  8388  to  8394,  and 
seized  under  section  8391,  may  be  adjudged  forfeited  after  due  notice  and 
hearing,  and  may  be  ordered  to  be  destroyed  in  such  manner  as  the  court 
or  magistrate  may  direct. 

1932  Code,  §  8392;  Civ.  C.  '22,  §  4940;  Civ.  C.  '12,  §  3245;  Civ.  C.  '02,  §  2154;  G.  S. 
1508;  R.  S.  1707;  1882  (17)  830. 

§  8393.  Damages  for  injury  by  explosives. — Any  person  who  shall  suffer 
injury  by  the  explosion  of  any  explosive  compound,  while  the  same  is 
being  kept  or  transported  contrary  to  the  provisions  of  sections  8388  to 
8394,  or  the  ordinances,  rules,  or  by-laws  made  in  conformity  to  it,  may  re- 
cover damages  for  the  injury  thus  sustained,  in  an  action  against  the  par- 
ties so  violating  the  provisions  of  sections  8388  to  8394,  or  the  ordinances, 
rules  or  by-laws  made  in  conformity  therewith. 
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1932  Code,  §  8393;  Civ.  C.  '22,  §  4941;  Civ.  C.  '12,  §  3246;  Civ.  C.  '02,  §  2155;  G.  S. 
1509;  R.  S.  1708;  1882  (17)  830. 

§  8394.  "Explosive  compound"  defined. — By  the  words  "explosive  com- 
pound," as  used  in  sections  8388  to  8394,  shall  be  understood  gun  cotton, 
nitroglycerine,  or  any  other  compound  of  the  same;  any  fulminate,  or, 
generally,  any  substance  intended  to  be  used,  by  exploding  or  igniting  the 
same,  to  produce  a  force  to  propel  missiles  or  to  rend  apart  substances, 
except  gunpowder. 

1932  Code,  §  8394;  Civ.  C.  '22,  §  4942;  Civ.  C.  '12,  §  S247;  Civ.  C.  '02,  §  2156;  G.  S. 
1510;  R.  S.  1708;  1882  (17)  830. 


ARTICLE  7 

Carriage  of  Passengers  and  Goods 

8395.  Accommodation  for  passengers.  8414.  Separate  closets  at  stations. 

8396  thru  8400-2.  Separation  or  races  and  8415.  Erection  of  depots. 

separate  compartment  for  sexes.  8416.  Grade  at  stations  to  be  level  with 

8401.  Trains  to  stop  at  county  seats.  track. 

8402.  Cinder  deflectors  on  coaches.  8417.  Posting  notices  as  to  late  trains. 

8403.  Separate  dining  service  for  races.  8418.  Changing  time  table. 

8404.  Spittoons  in  cars.  8419.  Badges  of  employees. 

8405.  8406.  Schedule  of  passenger  trains.  8420.  Police   powers    of   conductors    and 

8407.  Passenger  rates  on  railroad.  agents. 

8408,  8409.  Mileage  books.  8421.  Ejection  of  disorderly  passengers. 
8410,  8411.  Baggage  of  passengers.  8422.  Receipts  for  freight. 

8411-1.  Penalty  for  refusal  to  transport  8423.    Liability  for  damage  as  between 
certain  baggage  free.  connecting  carriers. 

8412.  Bicycles    and    baby    carriages    as  8424  thru   8426.  Return  of  papers  upon 
baggage.  denial  of  liability. 

8413.  Rooms  for  passengers.  8427.  Shipment  according  to  directions. 
8413-1.  Loitering  in  station  houses.  8428.  Attachment  of  train. 

§  8395.  Accommodation  for  passengers — penalty. — Every  railroad  cor- 
poration shall  furnish  reasonable  accommodations  for  the  convenience  and 
safety  of  passengers;  and  for  every  wilful  neglect  to  provide  the  same  shall 
forfeit  not  less  than  five  nor  more  than  twenty  dollars,  to  be  recovered  in 
an  action  against  such  corporation. 

1932  Code,  §  8395;  Civ.  C.  '22,  §  4943;  Civ.  C.  '12,  §  3248;  Civ.  C.  '02,  §  2157;  G.  S. 
1502;  R.  S.  1710;  1882  (17)  830. 

Rules  Promulgated  by  The  Public  Service  Commission  under  §  8395  Governing 
Common  Carriers  by  Rail  and  Express  companies: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  9.  Heating,  lighting,  etc.,  of  coaches  On  all  passenger  trains,  or  trains 
carrying  passengers  in  this  State,  the  railroad  companies  shall  furnish  safe  and  ade- 
quate heating  appliances  and  lights,  and  shall  keep  the  passenger  coaches  clean,  suffi- 
ciently warm,  and  properly  ventilated  for  the  comfort  of  passengers.  All  passenger 
coaches,  including  closets,  after  reaching  their  destination  and  before  being  put  in 
service  for  further  use,  must  be  thoroughly  cleaned  and  disinfected. 

Rule  No.  19.  Stopping  passenger  trains  at  stations  All  passenger  trains  operated  in 
this  State  shall,  at  all  stations  where  such  trains  stop,  either  upon  flag  or  regular 
schedule,  be  brought  to  a  standstill  with  such  relation  to  the  waiting-rooms  of  the 
station  building,  or  other  passenger  facilities  at  said  station,  as  will  render  egress 
from  and  ingress  to  said  trains  most  practicable  and  convenient  for  the  passengers, 
without  reference  to  the  convenient  handling  of  baggage  or  other  freight. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §§  8395  and  8428: 
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Rule  No.  G.  Notice  to  be  posted  All  railroad  companies,  operating  in  South  Caro- 
lina as  common  carriers,  shall  be  required  to  have  printed  in  large  type  and  kept 
posted  in  a  conspicuous  place  in  each  waiting  room  at  their  depots  in  South  Carolina, 
the  following  notice: 

NOTICE 

"All  railroad  companies  are  required,  under  the  laws  of  South  Carolina  and  the 
rules  of  the  Public  Service  Commission,  to  bulletin  trains  when  late,  to  furnish 
good,  wholesome  drinking  water  to  passengers,  to  keep  waiting  rooms  and  passen- 
ger coaches  clean,  well  lighted,  properly  ventilated,  and  comfortably  heated  when 
necessary." 

"The  Public  Service  Commission  of  South  Carolina  would  appreciate  the  prompt 
reporting  to  its  office  at  Columbia,  S.  C,  of  the  failure  of  any  company  or  its  agents 
to  comply  with  these  requirements."  (Filed  secretary  state's  office  June  30,  1937.) 

See  section  8207  and  notes  thereto. 

Duty  towards  passengers. — As  to  duty 
towards  passengers,  see  Taber  v.  Sea- 
board, etc.,  Ry.,  81  S.  C.  317,  62  S.  E.  311, 
23  L.  R.  A.  (N.  S.)  1056,  38  L.  R.  A.  (N. 
S.)  259,  40  L.  R.  A.  (N.  S.)  1041,  48  L.  R. 
A.  (N.  S.)  36,  49  L.  R.  A.  (N.  S.)  429; 
Anderson  v.  South  Carolina,  etc.,  R  Co., 
81  S.  C.  1,  61  S.  E.  1096;  77  S.  C.  434,  58 
S.  E.  149,  122  Am.  St.  Rep.  591,  13  L.  R. 
A.  (N.  S.)  603,  32  L.  R.  A.  (N.  S.)  1207, 
15  A.  L.  R.  869;  Hasseltine  v.  Southern 
Ry..  75  S.  C.  141,  55  S.  E.  142.  6  L.  R.  A. 
(N.  S.)  1009,  13  L.  R.  A.  (N.  S.)  361; 
Franklin  v.  Atlantic,  etc.,  R.  Co.,  74  S.  C. 
332.  334,  54  S.  E.  578,  32  L.  R.  A.  (N.  S.) 
1207,  L.  R.  A.  1918E,  258,  Ann.  Cas.  12C, 
229,  15  A.  L.  R.  869,  28  A.  L.  R.  142;  Hall 
v.  Southern  Railroad  Co.,  162  S.  C.  263, 
160  S.  E.  534. 

This  duty  continues  until  passenger 
leaves  station.  Taylor  v.  Atlantic,  etc.,  R. 
Co.,  78  S.  C.  552,  59  S.  E.  641,  13  L.  R. 
A.  (N.  S.)  161,  32  L.  R.  A.  (N.  S.)  473, 
Ann.  Cas.  18B,  943,  23  A.  L.  R.  366. 

Persons  welcoming  guests. — This  duty 
extends  to  "person  who  are  on  the  prem- 
ises to  welcome  the  coming  or  speed  the 
parting  guests."  Izlar  v.  Manchester,  etc., 
Ry.  Co.,  57  S.  C.  332.  336,  35  S.  E.  583,  20 
L.  R.  A.  (N.  S.)  835. 

Alighting  from  or  boarding  trains. — 
As  to  alighting  from  or  boarding  trains, 
see  Sevier  v.  Southern  Ry.,  82  S.  C.  311, 
64  S.  E.  390,  22  L.  R.  A.  (N.  S.)  745; 
Norton  v.  Columbia,  St.  Ry.,  etc.,  Co.,  83 
S.  C.  26,  64  S.  E.  962,  30  L.  R.  A.  (N.  S.) 
272;  Horn  v.  Southern  Ry.,  78  S.  C.  67, 
58  S.  E.  963,  48  L.  R.  A.  (N.  S.)  820; 
Smith  v.  Southern  Ry.,  80  S.  C.  1.  61  S. 
E.  205;  Richardson  v.  Augusta,  etc.,  R. 
Co..  79  S.  C.  535.  61  S.  E.  83,  49  L.  R. 
A.  (N.  S.)  821. 

Passenger  slipping  on  banana  peel  in 
aisle. — It  is  a  question  for  the  jury 
whether  a  railroad  company  and  its 
conductor  were  negligent  by  banana  peel 
being  in  the  aisle  of  a  coach,  and  whether 
such  negligence  was  the  proximate  cause 
of  plaintiff's  alleged  injury  in  slipping 
on  the  peel.  Hall  v.  Southern  Railway 
Co.,  162  S.  C,  160  S.  E.,  584. 

Requiring  passengers  to  change  cars. — 


As  to  negligence  in  requiring  passenger 
to  change  cars,  see  Oliver  v.  Columbia, 
etc..  R.  Co.,  55  S.  C.  541,  33  S.  E.  584. 

"Reasonable"  accommodations  is  a 
question  for  jury.  Anderson  v.  South 
Carolina,  etc.,  R.  Co..  81  S.  C.  1,  61  S.  E. 
1096,  77  S.  C.  434,  58  S.  E.  149,  122  Ann. 
St.  Rep.  591,  13  L.  R.  A.  (N.  S.)  603,  32 
L.  R.  A.  (N.  S.)  1207.  15  A.  L.  R.  869. 

Passengers  on  freight  trains  assume 
the  incident  risks.  Steele  v.  Southern  R. 
Co.,  55  S.  C.  389,  33  S.  E.  509.  74  Am.  St. 
Rep.  756,  13  L.  R.  A.  (N.  S.)  604.  See  also, 
McLean  v.  Atlantic,  etc.,  R.  Co.,  81  S.  C. 
100.  61  S.  E.  900,  1071,  128  Am.  St.  Rep. 
892,  18  L.  R.  A.  (N.  S.)  763,  30  L.  R.  A. 
(N.  S.)  426. 

Miscellaneous  references. — As  to  who 
are  passengers,  see  McCarter  v.  Green- 
ville Traction  Co..  72  S.  C.  134.  51  S.  E. 
545,  15  L.  R.  A.  (N.  S.)  426,  5  Ann.  Cas. 
42;  Kirkland  v.  Charleston,  etc..  Ry.,  79 
S.  C.  273,  60  S.  E.  668,  128  Am.  St.  Rep. 
848,  15  L.  R.  A.  (N.  S.)  425,  31  L.  R.  A. 
(N.  S.)  992.  As  to  duty  to  person  assisting 
passenger  to  board,  see  Cooper  v.  At- 
lantic, etc.,  R.  Co.,  78  S.  C.  562,  59  S.  E. 
704,  22  L.  R.  A.  (N.  S.)  911.  As  to  pas- 
senger changing  cars,  see  Oliver  v.  Co- 
lumbia, etc.,  R.  Co.,  55  S.  C.  541,  33  S.  E. 
584.  As  to  passenger  out  of  his  proper 
place,  see  McLean  v.  Atlantic,  etc.,  R. 
Co.,  81  S.  C.  100.  61  S.  E.  900,  1071,  128 
Am.  St.  Rep.  892,  18  L.  R.  A.  (N.  S.), 
763,  30  L.  R.  A.  (N.  S.)  426.  As  to  rules 
as  to  transacting  passenger  business,  see 
Funderburg  v.  Augusta,  etc.,  R.  Co.,  81  S. 
C.  141,  149,  61  S.  E.  1075,  21  L.  R.  A.  (N. 
S.)  868,  31  L.  R.  A.  (N.  S.)  992.  As  to 
presumption  from  injury  to  passenger, 
see  Anderson  v.  South  Carolina,  etc.,  R. 
Co.,  77  S.  C.  434,  58  S.  E.  149,  122  Am.  St. 
Rep.  591,  13  L.  R.  A.  (N.  S.)  603.  32  L. 
R.  A.  (N.  S.)  1207,  15  A.  L.  R.  869;  81  S. 
C.  1,  61  S.  E.  1096;  Brown  v.  Southern 
Ry.  Co.,  83  S.  C.  30,  53,  64  S.  E.  961;  Sut- 
ton v.  Southern  Ry.,  82  S.  C.  345.  64  S. 
E.  401,  24  L.  R.  A.  CN.  S.)  791,  29  L.  R. 
A.  (N.  S.)  809,  42  L.  R.  A.  (N.  S.)  967, 
Ann.  Cas.  17C,  635.  As  to  dangerous 
premises,  see  Izlar  v.  Manchester,  etc., 
Ry.  Co.,  57  S.  C.  332,  336,  35  S.  E.  583,  20 
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L.  R.  A.  (N.  S.)  835;  Johns  v.  Charlotte,  S.   C.   24,   61    S.   E.    1064,   Ann.   Cas.    18B, 

etc.,  R.  Co.,  39  S.  C.  162,  17  S.  E.  698,  39  843;  Hollingsworth  v.  Southern  Ry.  Co., 

Am.   St.   Rep.   709.   85  Am.   St.   Rep.   837,  72  S.  C.  114,  51  S.  E.  560,  31  L.  R.  A.  (N. 

20  L.  R.   A.   520,  24  L.   R.  A.   522,   61   L.  S.)  626,  816;  Madden  v.  Port  Royal,  etc., 

R.  A.  452,  69  L.  R.  A.  682,   23  L.  R.  A.  Ry.  Co.,  35  S.  C.  381,  384,   14  S.  E.  713, 

(N.  S.)  633,  43  L.  R.  A.  (N.  S.)  999.  28   Am.    St.   Rep.    855,   59   L.   R.   A.    242; 

See  generally.   Davis   v.   Atlantic,   etc.,  Johnson  v.  Southern  Ry.  Co.,  53  S.  C.  303, 

R.  Co.,  83  S.  E.  66,  64  S.  E.   1015,  21  L.  31   S.  E.  212. 

R.  A.  (N.  S.)  718,  29  L.  R.  A.  (N.  S.)  811,  Applied   in   Smith   v.   Chamberlain,    38 

Ann.  Cas.   14A,  564,  636;  DuBose  v.  At-  S.  C.  529,  17  S.  E.  371,  19  L.  R.  A.  710,  62 

lantic,   etc.,   R.   Co.,   81    S.   C.   271,   62   S.  L.  R.  A.  507,  11  L.  R.  A.  (N.  S.)  268. 
E.  255;  Crosby  v.  Seaboard,  etc.,  Ry.,  81 

§  8396.     Separate  coaches  for  white  and  colored — toilet  compartments. — 

All  railroad  and  steam  ferries  and  railroad  companies  engaged  in  this  State 
as  common  carriers  of  passengers  for  hire,  shall  furnish  separate  coaches 
or  cabins  for  the  accommodation  of  white  and  colored  passengers:  provid- 
ed, equal  accommodations  shall  be  supplied  to  all  persons  without  distinc- 
tion of  race,  color  or  previous  condition,  in  such  coaches  or  cabins:  pro- 
vided, further  that  all  first  class  coaches  and  cabins  shall  be  provided  with 
a  toilet  compartment  at  each  end  of  such  coaches  or  cabins;  on  one  of  which 
compartments  shall  be  placed  the  word  "women"  and  on  the  other  com- 
partment shall  be  placed  the  word  "men";  the  toilet  compartment  for 
women  shall  be  provided  with  a  hopper  seat,  and,  in  addition,  either  with 
seats  for  at  least  two  persons,  or  a  lavatory,  as  the  carrier  may  elect.  The 
public  service  commission  of  this  State  shall,  at  a  hearing  upon  due  notice 
to  all  railroads,  steam  ferries  and  railroad  companies  engaged  in  this  State 
as  common  carriers  of  passengers  for  hire,  to  which  this  section  shall  apply, 
determine  when  said  carriers  shall  make  the  changes  contemplated  and 
provided  for  in  this  article. 

1932  Code,  §  8396;  Civ.  C.  '22,  §  4944;  Civ.  C.  '12,  §  3249;  Civ.  C.  '02,  §  2158;  1898 
(22)  777;  1900  (23)  457;  1904  (24)  438;  1912  (27)  563;  1937  (40)  154. 

Equality    of    accommodations.— As    tol9  L.  R.  A.  710,  62  L.  R.  A.  507,  11  L.  R. 
equality  of  accommodations,  see  Smith  v.  A.  (N.  S.)  268. 
Chamberlain,  38  S.  C.  529,   17  S.  E.  371, 

§  8397.  Penalty  for  officer  or  employee  violating  provision  as  to  white  and 
colored. — It  shall  be  unlawful  for  the  officers  or  employees  having  charge 
of  such  railroad  cars  as  are  provided  for  by  this  chapter  to  allow  or  permit 
white  and  colored  passengers  to  occupy  the  same  car  except  as  herein  per- 
mitted and  allowed. 

1932  Code,  §  8397;  Civ.  C.  '22,  §  4945;  Civ.  C.  '12,  §  3250;  Civ.  C.  '02,  §  2160;  1898 
(22)  777;  1900  (23)  457. 

§  8398.     White  and  colored  allowed  in  same  coach  when  unavoidable. — 

In  case  the  coach  for  either  white  or  colored  passengers  should  be  full  of 
passengers,  and  another  coach  cannot  be  procured  at  the  time,  then  the 
conductor  in  charge  of  the  train  shall  be,  and  he  is  hereby,  authorized  to 
set  apart  so  much  of  the  other  coach  as  may  be  necessary  to  accommodate 
the  passengers  on  said  train. 

1932  Code,  §  8398;  Civ.  C.  '22,  §  4946;  Civ.  C.  '12,  §  3251;  Civ.  C.  '02,  §  2161;  1898 
(22)  777;  1900  (23)  457. 

Applied  in  Norris  v.  Southern  Ry.,  84      440,  L.  R.  A.  1915D,  833,  Ann.  Cas.  13E, 
S.  C.  15,  65  S.  E.  956,  45  L.  R.  A.  (N.  S.)      506,  11  A.  L.  R.  1137,  23  A.  L.  R.  368. 

§  8399.     Exceptions  to  sections  8396  to  8398.— The  provisions  of  sections 
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8396  to  8398  shall  not  apply  to  nurses  on  trains,  nor  to  narrow  gauge  roads, 
or  branch  lines,  nor  roads  under  forty  miles  in  length,  or  to  relief  trains 
in  case  of  accident,  or  to  through  vestibule  trains  not  intended  or  used  for 
local  travel,  nor  to  regular  freight  trains  with  a  passenger  coach  attached 
for  local  travel,  nor  to  officers  or  guards  transporting  prisoners,  nor  to 
prisoners  or  lunatics  being  so  transported:  provided,  that  all  railroads  op- 
erated by  steam  under  forty  miles  in  length  shall  furnish  separate  apart- 
ments for  white  and  colored  passengers:  provided,  further,  that  where  said 
railroads  under  forty  miles  in  length  operate  both  a  daily  passenger  train 
and  a  freight  train,  with  or  without  a  coach  attached,  said  railroad  shall  be 
required  to  furnish  separate  apartments  for  white  and  colored  passengers 
only  on  the  said  passenger  trains:  provided,  also,  that  the  provisions  here- 
of shall  not  apply  to  electric  railroads.  Provided,  further,  that  as  to  trains 
consisting  of  not  more  than  one  passenger  car  unit,  operated  principally  for 
the  accommodation  of  local  travel,  although  operated  both  intrastate  and 
interstate,  and  irrespective  of  the  motive  power  used,  the  public  service 
commission  is  hereby  authorized  to  make  such  modifications,  changes  and 
exceptions  in  and  to  the  requirements  of  sections  8396  to  8398,  inclusive,  as 
in  its  best  judgment  may  be  feasible  and  reasonable  in  the  circumstances, 
and  the  regulations  established  by  the  commission  pursuant  to  this  author- 
ity shall  constitute  exceptions  to  the  provisions  of  sections  8396  to  8398, 
inclusive. 

1932  Code,  §  8399;  Civ.  C.  '22,  §  4947;  Civ.  C.  '12,  §  3252;  Civ.  C.  '02,  §  2159;  1898 
(22)  777;  1900  (23)  457;  1903  (24)  84;  1935  (39)  203. 

§  8400.     Penalty  for  violation  of  provisions  as  to  separate  accommodations. 

— Should  any  railroad  or  railroad  company,  its  agents  or  employees,  vio- 
late the  provisions  of  sections  8396,  8397,  8398  and  8399,  such  railroad  or 
railroad  company  shall  be  liable  to  a  penalty  of  not  more  than  five  hun- 
dred dollars  nor  less  than  three  hundred  dollars  for  each  violation,  to  be 
collected  by  suit  of  any  citizen  of  this  State,  and  the  penalty  recovered 
shall,  after  paying  off  proper  fees  and  costs,  go  into  the  general  fund  of  the 
state  treasury. 

1932  Code,  §  8400;  Civ.  C.  '22,  §  4948;  Civ.  C.  '12,  §  3253;  Civ.  C.  '02,  §  2162;  1898 
(22)  777;  1900  (23)  457. 

An  action,  by  citizen  under  this  section,      ern  Ry.,  71  S.  C.  208,  50  S.  E.  782. 
is  barred  in  one  year.  Sturkie  v.  South- 

§  8400-1.  Penalty  for  officer  or  employee  violating  the  law  as  to  separate 
cars  for  each  race. — It  shall  be  unlawful  for  the  officers  or  employees  hav- 
ing charge  of  such  railroad  cars  as  are  provided  for  by  sections  8396  to  8399, 
to  allow  or  permit  white  and  colored  passengers  to  occupy  the  same  car, 
except  as  herein  permitted  and  allowed;  and  for  a  violation  of  this  section 
any  such  officer  or  employee  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars. 

1932  Code,  §  1702;  Cr.  C.  '22,  §  648;  Cr.  C.  '12,  §  673;  Cr.  C.  '02,  §  479;  1898  (22) 
777;  1900  (23)  457. 

§  8400-2.     Penalty  for  passenger  refusing  to  obey  law  as  to  separate  cars. — 

Any  passenger  remaining  in  a  car  other  than  that  provided  for  him,  after 
request  by  the  officer  or  employee  in  charge  of  said  car  to  remove  into  the 
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car  provided  by  him,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  fined  not  less  than  twenty-five  dollars  nor  more  than  one 
hundred  dollars.  Jurisdiction  of  such  offenses  shall  be  in  the  county  in 
which  the  same  occurs.  The  conductor  and  any  and  all  employees  on  such 
cars  are  hereby  clothed  with  power  to  eject  from  the  train  or  car  any  pas- 
senger who  refuses  to  remain  in  such  car  as  may  be  assigned  and  provided 
for  him,  or  to  remove  from  a  car  not  so  assigned  and  provided. 

1932  Code,  §  1703;  Cr.  C.  '22,  §  649;  Cr.  C.  '12,  §  674;  Cr.  C.  '02,  §  480;  1898  (22)  777; 
1900  (23)  457. 

See  generally,  Flood  v.  News  &  Courier      Cas.-  685,  Ann.  Cas.  13B,  1156. 
Co.,  71  S.  C.  112,  118,  50  S  .E.  637,  4  Ann. 

§  8401.  Trains  to  stop  at  county  seats. — All  passenger  trains  operated  by 
and  upon  any  railroad  in  this  state  shall  stop  to  let  off  a  passenger  or  pas- 
sengers or  upon  signal  to  take  on  a  passenger  or  passengers  at  any  and  all 
stations  located  at  any  county  seat  within  this  State.  In  case  the  county 
seat  is  not  located  on  the  main  line  of  such  railroad,  but  is  served  by  a 
branch  line  therefrom,  then  such  passenger  trains  shall  stop  at  the  junc- 
tional point  of  said  branch  line  with  said  main  line  where  said  junctional 
point  is  not  more  than  twenty-three  miles  distant  from  said  county  seat, 
and  the  provisions  of  this  section  shall  apply  as  to  each  junctional  point  in 
said  county  where  the  said  junctional  points  are  more  than  thirty  (30)  miles 
apart. 

Any  railroad  company  operating  a  passenger  train  upon  any  railroad  in 
this  State  which  shall  fail  or  refuse  to  stop  any  passenger  train  at  a  county 
seat  or  such  junctional  point  as  aforesaid  to  let  off  a  passenger  or  passeng- 
ers or  upon  signal  to  take  on  a  passenger  or  passengers  shall  pay  a  penalty 
of  one  hundred  ($100.00)  dollars,  for  each  and  every  offense;  one-half  of 
said  penalty  to  go  to  any  person  who  shall  sue  for  the  same  and  one-half 
to  the  county  in  which  the  offense  occurs.  Nothing  herein  contained  shall 
bar  any  action  for  actual  or  punitive  damages  growing  out  of  any  violation 
of  this  section,  and  any  such  causes  of  action  may  be  united  in  the  same 
complaint. 

1932  Code,  §  8401;  Civ.  C.  '22,  §  4949;  Civ.  C.  '12,  §  3254;  1907  (25)  658;  1914  (28) 
730;  1919  (31)  170. 

See    generally,    Herndon    v.    Chicago,      54  L.  Ed.  970. 
etc.,  Ry.  Co.,  218  U.  S.  135,  30  S.  Ct.  633, 

§  8402.     All   steam   railroads   to   equip   coaches   with    cinder   deflectors. — 

All  railroad  companies  operating  passenger  trains  or  coaches  by  steam, 
within  or  through  this  State,  are  hereby  required  to  put  cinder  deflectors  or 
wire  screens  that  will  effectually  keep  cinders  from  engines  entering  cars 
upon  all  windows  of  passenger  coaches,  so  as  to  protect  passengers 
when  windows  are  raised;  said  deflectors  shall  extend  from  the  bottom  of 
windows  the  entire  length  and  three  inches  above  the  top  of  sash,  and  shall 
be  six  inches  wide  and  permanently  fastened  to  each  outside  edge  of  each 
window:  provided,  it  shall  be  the  duty  of  the  public  service  commission  to 
see  that  this  section  is  enforced.  Any  railroad  company  refusing  or  neg- 
lecting to  comply  with  the  provisions  of  this  section  shall  be  subject  to  a 
penalty  of  not  less  than  five  hundred  ($500.00)  dollars,  nor  more  than  one 
thousand  ($1,000.00)  dollars,  for  each  coach  not  screened  as  required  by 
this  section,  to  be  recovered  by  the  attorney  general,  or  any  solicitor  at  the 

IV.-S.C-27 
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request  of  any  aggrieved  by  such  refusal  or  neglect,  for  the  benefit  of  State: 
provided,  however,  the  provisions  of  this  section  shall  not  be  construed  to 
apply  to  pullman  or  sleeping  cars  operated  in  this  State,  which  are  equip- 
ped with  deflectors  that  effectually  prevent  cinders  from  entering  cars. 
Provided,  that  it  shall  not  be  necessary  to  equip  any  air-conditioner  rail- 
road passenger  coaches,  pullman  cars  and  dining  cars  with  cinder  deflec- 
tors, or  wire  screens. 

1932  Code,  §§  1693,  8402;  Civ.  C.  '22,  §  4950;  Civ.  C.  '12,  §  3255;  Cr.  C.  '22  ,§  639; 
Cr.  C.  '12,  §  664;  1908  (25)  1052;  1909  (26)  119;  1910  (26)  119;  1912  (27)  777;  1931 
(37)  89;  1935  (39)  25;  1936  (39)  1713. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8402: 

Rule  No.  17.  Cinder  deflectors  Steam  railroad  companies  are  required  to  attach  a 
permanent  cinder  deflector  to  windows  on  all  passenger  coaches  used  in  this  State. 
(Filed  secretary  state's  office  June  30,  1937.) 

§  8403.     Meals  to  be  furnished  white  and  colored  passengers  apart. — No 

persons,  firms  or  corporations,  who  or  which  furnish  meals  to  passengers  at 
station  restaurants  or  station  eating  houses,  in  times  limited  by  common 
carriers  of  said  passengers,  shall  furnish  said  meals  to  white  and  colored 
passengers  in  the  same  room,  or  at  the  same  table,  or  at  the  same  counter. 
Any  person,  firm  or  corporation  violating  the  provisions  of  this  section, 
shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor,  and  subject  to 
a  fine  of  not  less  than  twenty-five  dollars-,  nor  to  exceed  one  hundred  dol- 
lars, or  to  imprisonment  not  to  exceed  thirty  days  for  each  offense. 

1932  Code,  §§  1268,  8403;  Civ.  C.  '22,  §  4951;  Civ.  C.  '12,  §  3256;  Cr.  C.  '22,  §  163; 
Cr.  C.  '12,  §  314;  1906  (25)  76. 

§  8404.  Spittoons  in  passenger  cars. — It  shall  be  unlawful  for  any  railroad 
company  doing  business  in  this  State  as  a  common  carrier,  to  use  any  car 
for  the  purpose  of  carrying  passengers,  without  first  providing  at  least  one 
spittoon  for  every  two  seats  in  such  car.  If  any  railroad  company  violate 
the  provisions  of  this  section,  such  railroad  company  shall  forfeit  the  sum 
of  twenty-five  dollars  for  each  offense,  to  be  recovered  by  any  citizen  of  a 
county  through  which  the  railroad  passes. 

1932  Code,  §  8404;  Civ.  C.  '22,  §  4952;  Civ.  C.  '12,  §  3257;  1902  (23)  1056. 

§  8405.  Public  service  commissioners  to  regulate  schedule  of  passenger 
trains — hearing  and  appeal. — It  shall  be  the  duty  of  the  public  service  com- 
missioners, from  time  to  time,  to  examine  into  the  schedule  of  all  the  rail- 
roads in  this  State  for  the  carriage  of  persons  or  passengers,  with  a  view  to 
ascertain  if  said  roads  can  reasonably  make  close  connection  with  inter- 
secting roads;  and  wherever,  in  their  opinion,  such  close  connection  can  be 
made  without  injustice  or  material  injury  to  such  road  or  roads,  they  shall 
make  the  appropriate  orders  to  effect  the  same.  And,  the  better  to  secure 
connections,  they  may  require  all  persons,  associations  or  corporations  op- 
erating any  railroad  or  railroads  (except  such  as  may  be  in  the  hands  of  re- 
ceivers) to  run  at  least  one  unmixed  daily  passenger  train  each  way,  over 
such  railroad  or  railroads,  and  may  likewise  require  such  persons,  associa- 
tions or  corporations  to  furnish  to  the  traveling  public  facilities  for  pas- 
sage over  such  railroads  twice  each  way  daily.  For  the  foregoing  purposes, 
said  commissioners  shall  have  power  to  summon  witnesses  and  take  testi- 
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mony,  and  any  road  shall  have  the  right  of  appeal,  as  in  other  cases  of  ap- 
peal from  inferior  courts. 

1932  Code,  §  8405;  Civ.  C.  '22,  §  4953;  Civ.  C.  '12,  §  3258;  Civ.  C.  '02,  §  2163;  1896 
(22)  115;  1897  (22)  455;  1901  (23)  718;  1935  (39)  25. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8405: 

Rule  No.  49.  Handling  freight  cars  on  first  class  passenger  trains  No  railroad  ope- 
rating trains  in  South  Carolina  shall  be  allowed  to  handle  any  freight  cars,  loaded  or 
empty,  on  a  train  that  is  operated  as  a  first  class  passenger  train,  or  shown  as  such 
in  the  published  time  tables  of  any  railroad  except  by  written  permission  of  the 
Public  Service  Commission 

Rule  No.  50.  Grain-cleaning  in  transit  The  rate  on  all  movement  of  grains  in  South 
Carolina  where  grain  in  transit  is  stopped  at  intermediate  points  for  cleaning  and 
grading  purposes  shall  be  the  present  through  rate  from  point  of  origin  to  destina- 
tion, plus  20  per  cent  for  each  and  every  intermediate  stop  where  cleaning  and 
grading  is  to  be  done. 

Shrinkage  on  all  reshipments  from  cleaning  points  will  be  allowed. 

The  above  rate  is  intended  for  an  emergency  rate. 

Grain  delivered  al  local  markets  for  cleaning  purposes  cannot  be  substituted 
for  grain  in  transit  which  is  held  at  that  point  for  cleaning. 

See  section  8207  and  notes  thereto.  mixed  service  for  regular  passenger  ser- 

See   Darby    v.    Southern    Ry.    Co.,    194  vice   without   first   making   aplication  to 

S.  C.  421,  10  S.  E.  (2d)  465.  The  question  and  securing  the  approval  of  the  public 

of  whether  or  not  a  railroad  company  in  service  commission  has  become  acedemic 

this    state    has    the    right    to    substitute  after  the  passage  of  section  8405-1. 

§  8406.  Forfeiture  for  failure  to  obey  orders. — Any  railroad  in  this  State 
refusing  to  obey  any  order  of  the  public  service  commissioners  made  under 
this  chapter  shall  forfeit  not  less  than  the  sum  of  five  hundred  dollars  nor 
more  than  two  thousand  dollars,  to  be  recovered  by  the  suit  of  said  com- 
missioners in  a  suit  in  the  court  of  common  pleas,  which  sum,  if  recovered, 
shall  go  to  the  general  fund  of  this  State. 

1932  Code,  §  8406;  Civ.  C.  '22,  §  4954;  Civ.  C.  '12,  §  3259;  Civ.  C.  '02,  §  2164;  1935 
(39)  25. 

Applied   in   Columbia   Ry.,    Gas.,    etc.,      Co.  v.  Blease,  42  F.  (2d)  463. 

§  8407.  Passenger  rates  on  railroads. — The  rate  for  transportation  of  pas- 
sengers on  all  railroads  to  which  the  provisions  of  this  chapter  shall  apply 
shall  not  exceed  three  cents  per  mile  for  every  mile  traveled;  and  such 
railroads  shall  not  be  required  to  have  second-class  coaches  or  to  sell  sec- 
ond-class tickets:  provided,  that  no  railroad  shall  be  required  to  charge  a 
fare  of  less  than  five  cents  for  the  entire  distance  traveled:  provided,  how- 
ever, that  any  railroad  not  over  forty  miles  in  length  and  operated  inde- 
pendently may  be  allowed  by  the  public  service  commission  to  charge  and 
receive  four  cents  per  mile  for  the  transportation  of  passengers:  provided, 
further,  that  any  railroad  not  over  twenty-five  miles  and  operated  inde- 
pendently may  be  allowed  by  the  public  service  commission  to  charge  and 
receive  five  cents  per  mile  for  the  transportation  of  passengers:  provided, 
that  railroads  of  six  miles  in  length  and  less  are  authorized  to  charge  a  fare 
of  not  exceeding  ten  cents  per  mile  for  travel  over  any  such  railroad. 

1932  Code,  §  8407;  Civ.  C.  '22,  §  4955;  Civ.  C.  '12,  §  3260;  1906  (25)  44;  1920  (31) 
900;  1923  (33)  124;  1935  (39)  25. 

Power  of  subordinate  camp  of  Wood-  purpose  of  collecting  and  sending  in  the 

men  of  World. — The  subordinate  camp  of  dues.  An  agreement  on  the  part  of  the 

the  Woodmen  of  the  World  is  only  the  subordinate   camp   to   make   payment   of 

agent   of   the   Sovereign   Camp    for   the  the  dues  of  a  member  out  of  the  camp 
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funds   will   not   of   itself   operate   to   re-  Ry.,  62  S.  C.  252,  40  S.  E.  556,  48  L.  R. 

lieve   a   default   in  the  payment   of  the  A.  (N.  S.)  37.  As  to  legal  tender  of  fare, 

member's  dues.  Roberts  v.  Woodmen  of  see  Funderburg  v.  Augusta,  etc.,  R.  Co., 

the  World,  166  S.  C,  393,  164  S.  E.  893.  81  S.  C.  141,  149.  61  S.  E.  1075.  21  L.  R. 

Attempt  to   evade  payment  of   fare.—  A.   (N.   S.)   868,   31   L.  R.  A.   (N.   S.)   992. 

Attempting  to  evade  payment  of  fare  is  As  to  stipulations  in  tickets,  see  Sellers 

a   misdemeanor.   As   to   the  payment   of  v.  Atlantic,  etc.,  R.  Co.,  77  S.  C.  361,  57  S. 

excess  charge  where  ticket  is  not  bought  E.   1102;  Bethea  v.  Northeastern  R.  Co., 

prior  to  the  passage  of  the  above  Act,  see  26  S.  C.  91.  1  S.  E.  372;  Daniels  v.  Flor- 

Moore  v.  Columbia,  etc.,  R.  Co.,  38  S.  C.  ida,  etc.,  R.  Co.,  62  S.  C.  1,  39  S.  E.  762, 

1,  16  S.  E.  781,  61  Am.  St.  Rep.  86,  20  L.  Ann.  Cas.  14A,  17,  21.  As  to  tickets  over 

R.  A.  484,  26  L.  R.  A.   132,   15  L.   R.   A.  connecting  lines,  see  Seibels  v.  Northern 

(N.    S.)    961,    Ann.    Cas.    489;    Fulmer   v.  R.  Co.,  80  S.  C.  133,  134,  61  S.  E.  435,  16 

Southern  R.  Co.,   67   S.   C.   262,  45   S.   E.  L.   R.   A.    (N.   S.)    1026,   31    L.   R.   A.    (N. 

196;  Kibler  v.  Southern  Ry.,  62  S.  C.  252,  S.)  640,  Ann.  Cas.   16B,  986. 
40  S.  E.  556,  48  L.  R.  A.  (N.  S.)  37.  See  generally.  Weber  v.  Southern  Ry. 

Miscellaneous    references.— As    to    rate  Co..  65  S.  C.  356,  371,  43  S.  E.  888.  31  L. 

of  passenger  fare,  see  Kibler  v.  Southern  R.  A.  (N.  S.)  996,  Ann.  Cas.  13C,  1247. 

§  8408.  Mileage  tickets  shall  be  good  for  members  of  purchaser's  fam- 
ilies.— Every  mileage  ticket  sold  by  any  railroad  company  doing  business 
in  this  State  shall  be  valid  and  good  for  the  carriage  over  the  lines  of  said 
railroad,  both  for  the  purchaser  and  the  actual  members  of  his  or  her 
family  living  with  the  purchaser  at  the  time  of  purchase:  provided,  that  the 
name  of  any  person  so  entitled  to  use  said  ticket  shall  be  furnished  in 
writing  to  the  railroad  selling  the  same  by  the  purchaser  at  the  time  of  the 
purchase,  and  shall  be  inserted  in  the  ticket. 

1932  Code,  §  8408:  Civ.  C.  '22,  §  4956;  Civ.  C.  '12,  §  3262;  1904  (24)  439. 

§  8409.     Coupons  from  mileage  books  receivable  for  fare — baggage  checked. 

— Any  railroad  company  selling  mileage  books  for  transportation  is  here- 
by required  to  receive  coupons  from  mileage  books  sold  by  said  railroad 
company,  on  its  trains  for  transportation  within  the  State,  and  to  check 
baggage  upon  presentation  of  said  mileage  books:  provided,  that  any  rail- 
road company  or  companies  selling  or  honoring  mileage  books  for  trans- 
portation which  are  interchangeable  may  require  the  holder  thereof  to  pre- 
sent them  in  exchange  for  tickets,  all  other  conditions  of  the  interchange- 
able mileage  books  now  sold  shall  remain  of  force:  provided,  further,  that 
no  railroad  company  selling  such  interchangeable  mileage  books  shall  dis- 
continue the  use  of  local  mileage,  but  that  the  sale  of  interchangeable  mile- 
age books  shall  not  be  extended  to  the  members  of  the  purchaser's  fam- 
ily unless  such  selling  company  shall  so  elect. 

1932  Code,  §  8409;  Civ.  C.  '22,  §4957;  1912  (27)  778;  1915  (29)  102. 

§  8410.  To  check  baggage — penalty  for  refusal. — Every  railroad  corpora- 
tion, when  requested,  shall  give  checks  to  passengers  for  their  baggage 
when  delivered  for  transportation  in  good  shipping  order,  and  shall  re- 
deliver the  same  to  the  passengers  upon  the  surrender  of  their  checks.  Any 
corporation  which  wilfully  refuses  to  comply  with  the  provisions  of  this 
section  shall  forfeit  ten  dollars  for  each  offense. 

1932  Code,  §  8410;  Civ.  C.  *22,  §  4958;  Civ.  C.  '12,  §  3263;  Civ.  C.  '02,  §  2166;  G.  S. 
1503;  R.  S.  1711;  1882  (17)  829. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8410: 

Rule  No.  10.  Handling  baggage  All  railroad  companies  shall  provide  such  means  or 
appliances  as  may  be  necessary  to  secure  the  careful  handling  of  and  prevent  injury 
to  baggage.  At  all  stations  where  no  proper  appliances  are  supplied,  the  baggage- 
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master  shall  have  such  assistance  from  the  train  hands  or  others  as  may  be  neces- 
sary to  handle  all  baggage  without  injury  to  same.  That  at  all  junctional  points  and 
all  towns  of  over  500  inhabitants,  sufficient  trucks  be  furnished  to  both  load  and 
unload  baggage.  (Filed  secretary  state's  office  June  30,  1937.) 

Remedy  herein  provided  is  not  exclu-  377,  392,  54  S.  E.  586,  9  L.  R.  A.  (N.  S.) 
sive.  Sullivan  v.  Southern  Ry.,  74  S.  C.      1218,  25  L.  R.  A.  (N.  S.)  537. 

§  8411.  Railroads  to  transport  certain  baggage  free. — All  common  carriers 
of  passengers  in  this  State  using  steam  as  a  motive  power  shall  safely 
transport  to  the  destination  of  any  passenger  personal  baggage  or  sample 
trunks  or  sample  cases,  not  to  exceed  two  hundred  pounds  in  weight,  for 
any  one  passenger  holding  a  ticket  or  paying  ordinary  passenger  fare,  free 
of  charge  for  such  personal  baggage  or  sample  trunks  or  sample  cases,  and 
shall  issue  checks  for  such  personal  baggage  or  sample  trunks  or  sample 
cases  on  request. 
1932  Code,  §  8411;  Civ.  C.  '22,  §  4959;  Civ.  C.  '12,  §  3264;  1904  (24)  379. 

Applied  in  Fleischman,  etc.,  Co.  v.  519,  22  L.  R.  A.  (N.  S.)  980,  L.  R.  A. 
Southern  Ry.,  76  S.  C.  237,  56  S.  E.  974,  1918C,  108,  2  A.  L.  R.  107,  9  A.  L.  R.  569. 
124  Am.  St.  Rep.  55,  9  L.  R.  A.   (N.  S.) 

§  8411-1.  Penalty  for  refusal  to  transport  certain  baggage  free.  —  Any 
agent  or  employee  of  any  common  carrier  of  passengers  violating  the  pro- 
visions of  section  8411,  shall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor, and  subject  to  pay  a  fine  not  to  exceed  one  hundred  dollars,  or 
to  be  imprisoned  for  a  term  not  exceeding  thirty  days. 
1932  Code,  §  1700;  Cr.  C.  '22,  §  646;  Cr.  C.  '12,  §  671;  1904  (24)  379. 

See  generally,  Fleischman,  etc.,  Co.  v.      S.)  519,  L.  R.  A.  1918C,  108,  2  A.  L.  R. 
Southern  Ry,  76  S.  C.  237,  241,  56  S.  E.       107,  9  A.   L.  R.   569. 
974,  124  Am.  St.  Rep.  55,  9  L.  R.  A.  (N. 

§  8412.  Bicycles  and  baby  carriages  deemed  baggage. — Bicycles  and  baby 
carriages  shall  be  deemed  baggage  for  the  purpose  of  transportation  by 
steam  railroads,  and  steam  ferries.  Steam  railroads  and  steam  ferries 
shall  carry  bicycles  and  baby  carriages  under  the  same  rules  and  subject  to 
the  same  liabilities  as  govern  trunks  and  other  separate  baggage  of  pas- 
senger. No  person  shall  be  required  to  crate,  cover,  lock,  box  or  otherwise 
protect  bicycles  or  baby  carriages  as  baggage,  under  the  provisions  of  this 
section.  But  said  steam  railroads  and  steam  ferries  shall  not  be  required 
to  carry  more  than  one  bicycle  or  baby  carriage  for  any  one  person. 

1932  Code,  §  8412;  Civ.  C.  '22,  §  4960;  Civ.  C.  '12,  §  3265;  Civ.  C.  '02,  §  2167;  1897 
(22)  427;  1904  (24)  417. 

§  8413.  To  keep  rooms  for  passengers. — Every  railroad  company  owning 
or  operating  a  railroad  in  this  State  shall  erect  and  keep  at  every  office 
where  tickets  are  sold  for  travel  over  its  road,  two  good  rooms  or  apart- 
ments of  reasonable  size  for  the  amount  of  travel  at  such  office,  which  shall 
be  furnished  with  comfortable  seats  for  the  accommodation  of  passengers. 
Such  rooms  to  be  in  charge  of  an  employee  of  such  company,  and  kept  open 
at  such  hours  as  to  accommodate  passengers  traveling  over  such  road  on 
any  of  its  passenger  trains;  and  it  shall  be  the  duty  of  the  public  service 
commissioners  to  enforce  the  provisions  of  this  section. 

1932  Code,  §  8413;  Civ.  C.  *22,  §  4961;  Civ.  C.  '12,  §  3266;  Civ.  C.  '02,  §  2168;  G.  S. 
1494;  R.  S.  1712;  1935  (39)  25. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
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riers  by  Rail  and  Express  Companies  under  §  8413: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  7.  Opening  waiting  rooms  At  junction  points,  railroad  companies  shall  be 
required  to  open  their  depot  waiting  rooms  for  the  accommodation  of  the  traveling 
public  at  least  thirty  minutes  before  the  schedule  time  for  the  arrival  of  all  pas- 
senger trains,  or  trains  carrying  passengers. 

At  local,  or  non-junction  points,  all  such  wairing  rooms  shall  likewise  be  opened: 
Provided,  That  the  same  shall  not  be  required  to  be  opened,  nor  kept  open,  after 
10  o'clock  p.  m.,  except  for  delayed  trains  due  before  that  hour,  in  which  case  such 
rooms  shall  be  kept  open  until  the  actual  arrival  of  such  delayed  trains. 

Rule  No.  8.  Waiting  rooms  A  separate  room  for  white  and  colored  passengers,  suf- 
ficient for  their  comfort  and  convenience,  shall  be  provided  at  all  stations  where 
passenger  tickets  are  offered  for  sale,  and  these  waiting  rooms  shall  be  furnished 
with  adequate  lights,  and,  when  the  inclemency  of  the  weather  requires,  with  fire, 
and  at  all  times  kept  clean  and  made  comfortable  for  passengers. 

A  substantial  water  cooler  must  be  in  each  waiting  room  with  drinking  vessel 
conveniently  placed.  The  said  cooler  to  be  supplied  with  wholesome  water  at  all 
hours  to  meet  the  requirements  of  passengers.  There  shall  be  connected  with  each 
of  these  waiting  rooms  whenever  practicable,  except  at  flag  stations  on  the  rail- 
road lines  where  there  is  no  regularly  kept  passenger  station,  two  separate  and  dis- 
tinct water  closets,  one  for  female  passengers  and  one  for  male  passengers,  and 
said  closets  shall  be  kept  in  fit  and  suitable  condition  for  use  and  convenience  of 
said  passengers.  Such  toilets  will  be  considered  as  connected  with  the  waiting 
rooms  if  the  walks  thereto  are  walled  up  on  each  side  and  open  into  or  near  the 
waiting  rooms  so  as  to  afford  a  reasonable  privacy  to  passengers. 

Damages  for  failure  to  provide  proper  er  vi  Seaboard,  etc.,  Ry.,  99  S.  C.  256,  83 

accommodations.  —  As  to  damages  for  S.  E.  457. 

failure    to    provide    proper    accommoda-  Liability    to    persons    meeting    passen- 

tion,  see  Pickens  v.  South  Carolina,  etc.,  gers. — This  section  includes  persons  who 

R.  Co..  54  S.  C.  498,  32  S.  E.  567,  571,  49  L.  are   there   to   meet   passengers.    Izlar   v. 

R.    A.    (N.   S.)    436,   50   L.   R.    A.    (N.    S.)  Manchester,   etc.,   Ry.   Co.,   57   S.   C.   332, 

19,  L.  R.  A.   1915C,  482,  L.  R.  A.   1917F,  336,  35  S.  E.  583,  20  L.  R.  A.  (N.  S.)  835. 

358.  Separate    accommodation    for    colored 

Liability    to    incoming    passengers    for  persons. — As     to     separate     accommoda- 

violation   of  section.  —  The   benefits   of  tions   for   colored  persons,   see   Smith   v. 

this  section  are  not  limited  to  out  going  Chamberlain,  38  S.  C.  529,  17  S.  E.  371,  19 

passengers,  but  apply  equally  to  incom-  L.  R.  A.  710,  62  L.  R.  A.  507,  11  L.  R.  A. 

ing  passengers,  and  the  railroad  company  (N.  S.)  268. 

is  liable  in  damages  for  injuries  caused  Applied  in  Neal  v.  Southern  Ry.  Co.,  92 

to  an  incoming  passenger  because  of  fail-  S.  C.  197,  75  S.  E.  405,  Ann.  Cas.   13A, 

ure  to  comply  with  this  section.  Bessing-  48. 

§  8413-1.  Penalty  for  loitering  in  station  houses,  etc. — Whoever,  without 
right,  loiters  or  remains  within  any  station  house  of  a  railroad  corporation, 
or  upon  the  platform  or  grounds  adjacent  to  such  station,  after  being  re- 
quested to  leave  the  same  by  any  authorized  railroad  officer  or  employee, 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  pay  a 
fine  of  not  more  than  fifty  dollars,  or  be  confined  in  the  county  jail,  or  be 
required  to  work  on  the  chaingang  for  not  more  than  thirty  days. 

1932  Code,  §  1704;  Cr.  C.  '22,  §  650;  Cr.  C.  '12,  §  675;  Cr.  C.  '02,  §  481;  G.  S.  1515;  R. 
S.  1731;  1882  (18)  832;  1898  (22)  776. 

§  8414.  Railroads  to  build  two  separate  closets  when  ordered  by  public 
service  commission — penalty  for  failure. — All  railroads,  railroad  com- 
panies, or  other  companies  or  individuals  operating  or  running  any  system 
of  cars,  carriages  or  other  conveyances  for  the  purpose  of  transporting  pas- 
sengers for  hire,  are  hereby  required,  when  ordered  so  to  do  by  the  public 
service  commissioners,  who  are  hereby  empowered  to  make  such  order,  to 
build,  keep  and  maintain  at  all  passenger  stations,  and  other  places  where 
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people  are  regularly  taken  on  and  put  off  of  said  cars,  carriages,  or  other 
conveyances,  two  separate  and  distinct  water-closets — that  is  to  say,  one  for 
female  passengers  and  one  for  male  passengers — and  said  closets  shall  be 
kept  in  fit  and  suitable  condition  for  the  use  and  convenience  of  passengers: 
provided,  this  section  shall  not  be  construed  to  have  reference  to  flag  sta- 
tions on  railroad  lines  where  there  is  no  regularly  kept  passenger  station. 
Any  company,  organization  or  individual  refusing,  failing  or  neglecting 
to  observe  the  provisions  of  this  section,  shall  be  liable  to  pay  a  penalty 
of  fifty  dollars  for  each  and  every  day  said  company,  organization,  indi- 
vidual or  individuals,  shall  fail,  refuse  or  neglect  to  provide  said  water- 
closets  as  herein  provided,  said  penalty  to  be  recovered  by  any  citizen  or 
citizens  who  will  sue  therefor,  one-half  of  said  penalty  to  go  to  the  school 
fund  of  the  county  in  which  said  suit  is  brought,  and  the  other  half  to  the 
citizen  or  citizens  suing  for  same. 
1932  Code,  §  8414;  Civ.  C.  '22,  §  4962;  Civ.  C.  '12,  §  3267;  1906  (25)  4;  1935  (39)  25. 

§  8415.  Public  service  commissioners  may  require  railroads  to  erect 
depots. — The  public  service  commissioners  of  this  State  are  hereby  in- 
vested with  authority  to  require  all  railroads  at  junctional  points,  and  at 
such  other  points  as  the  travel  and  public  interest  in  their  judgment  shall 
justify  in  this  State,  to  erect  Union  or  other  depots  for  the  convenience  and 
accommodation  of  the  public,  and  if  any  railroad  company  shall  refuse  or 
fail  so  to  do,  when  required  by  the  said  public  service  commissioners,  with- 
in the  time  as  specified  by  them,  it  shall  forfeit  and  pay  a  sum  of  not  less 
than  fifty  ($50.00)  dollars  per  day  after  expiration  of  time  as  set  forth  in 
the  order  or  circular  of  said  public  service  commission,  to  be  recovered  in 
an  action  in  any  county  in  this  State  where  such  violation  has  occurred,  and 
shall  be  in  the  name  of  the  State  of  South  Carolina.  The  commission  shall 
institute  such  action  through  the  Attorney  General  or  any  of  the  solicitors 
of  the  State.  The  said  public  service  commissioners  shall  have  the  right 
to  fix  the  time  for  the  erection  of  depots. 

1932  Code,  §  8415;  Civ.  C.  '22,  §  4963;  Civ.  C.  '12,  §  3268;  Civ.  C.  '02,  §  2169;  1897 
(22)  418;  1907  (25)  504;  1906  (25)  9;  1935  (39)  25. 

Rule  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8415: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  45.  Erecting  depots  All  railroads  in  this  State  are  required  to  erect  with- 
in the  time  specified  by  the  Commission  union  or  other  depots  at  such  points  as  the 
travel  and  public  interest  shall  in  the  judgment  of  the  Commission  justify. 

§  8416.  Railroads  to  keep  grade  at  stations  level  with  track — penalty. — 
All  railroad  companies  operating  railroads  within  this  State  shall  keep 
the  grade  of  its  right  of  way  at  all  stations  level  with  the  ties  and  four 
feet  wide  on  station  side,  for  a  distance  of  one  hundred  and  fifty  feet  on 
each  side  of  such  station  or  stopping  place:  provided,  however,  that  in  cases 
of  terminal  stations,  the  provisions  aforesaid  shall  be  operative  only  as  to 
so  much  of  the  territory  as  is  opposite  to  those  portions  of  said  terminal 
stations  used  for  passenger  service  and  the  approaches  thereto,  on  one  side. 
Any  railroad  company  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  not  more  than  one  hundred  dollars,  on  complaint  of 
any  person  aggrieved  thereby,  one-half  of  penalty  shall  go  to  complainant 
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and  the  other  half  thereof  to  the  use  of  the  public  school  in  the  county 
in  which  complaint  is  made. 
1932  Code,  §  8416;  Civ.  C.  '22,  §  4964;  Civ.  C.  '12,  §  3269;  1910  (26)  680. 

This  statute  was  a  legislative  enact-  of  depot,  including  railroad  employees, 
ment  of  standard  of  care  to  be  used  for  McClain  v.  Charleston  &  W.  C.  Ry.  Co., 
protection  of  all  citizens  in  ordinary  use      191  S.  C.  332,  4  S.  E.  (2d)  280. 

§  8417.  Proceedings  as  to  late  trains. — Whenever  any  passenger  train  on 
any  railroad  in  this  State  shall  be  more  than  one-half  of  one  hour  behind  its 
schedule  time  it  shall  be  the  duty  of  such  railroad  company  to  keep  posted 
at  every  telegraph  station  along  its  line,  when  a  telegraph  operator  is  on 
duty  at  such  station,  the  time  such  train  is  behind  its  schedule,  and  shall 
change  such  bulletin  every  quarter  hour  until  such  train  arrives,  stating 
therein  the  time  such  train  is  behind  and  the  hour  at  which  it  is  expected 
to  arrive:  provided,  such  bulletins  shall  not  be  required  to  be  posted  at  any 
station  until  one-half  hour  before  the  regular  schedule  time  at  which  such 
train  is  to  arrive  at  the  station  at  which  such  bulletin  is  required  to  be 
kept.  Any  railroad  company  which  shall  refuse  or  neglect  to  comply  with 
the  provisions  of  this  section  shall  forfeit  and  pay  the  sum  of  ten  dollars 
for  each  any  every  such  refusal  or  neglect;  said  sum  to  be  sued  for  and 
recovered  by  any  person  aggrieved  in  any  court  of  competent  jurisdiction 
in  the  county  where  such  refusal  or  neglect  occurs. 

1932  Code,  §  8417;  Civ.  C.  '22,  §  4965;  Civ.  C  '12,  §  3270;  Civ.  C.  '02,  §  2170;  G.  S. 
1495;  R.  S.  1714;  1887  (19)  811;  1903  (23)  80;  1908  (25)  1075. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8417: 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  11.  Notice  as  to  delayed  trains  Whenever  any  passenger  train  or  train 
carrying  passengers  on  any  railroad  in  this  State  shall  be  more  than  one-half  of  an 
hour  behind  its  schedule  time,  it  shall  be  the  duty  of  said  railroad  company  to  bulle- 
tin, and  keep  posted  at  every  telegraph  station  along  its  line,  in  the  direction  in  which 
said  train  is  going,  the  time  such  train  is  behind  its  schedule  time,  and  the  time  of 
its  arrival,  as  near  as  can  be  ascertained. 

Each  bulletin  board  upon  which  the  foregoing  information  is  to  be  posted  shall 
contain  the  regular  schedule  of  the  arrival  and  departure  of  all  trains  carrying 
passengers. 

All  notices  as  to  trains  behind  schedule  time  shall  be  erased  from  the  bulletin 
immediately  after  the  departure  of  such  trains. 

Such  bulletin  shall  be  changed  every  quarter-hour  until  delayed  train  arrives. 

Rule  No.  16.  Notice  as  to  obstructed  trains  Whenever  there  is,  by  reason  of  acci- 
dent or  otherwise,  a  break  or  obstruction  on  any  railroad  in  this  State,  which  will  de- 
lay any  passenger  train  on  said  road,  it  shall  be  the  duty  of  said  road  to  have  the  same 
bulletined  at  all  stations  at  and  between  the  said  passenger  train  and  the  place  so 
obstructed,  and  the  conductor  shall  give  notice  of  said  obstruction  to  the  passengers 
in  the  cars,  before  leaving  the  station,  and  the  delay  that  will  probably  be  caused 
by  the  same. 

Applied  in  Mulligan  v.  Southern  Ry.,  (N.  S.)  430,  L.  R.  A.  1915C,  482,  Ann. 
84  S.  C.   171,  65  S.  E.   1040,  49  L.  R.  A.      Cas.  15A,  1078. 

§  8418.  Change  of  time  table  to  be  published. — Notice  of  any  change  in 
passenger  schedules,  or  time  tables,  shall  be  published  at  least  three  days 
before  such  change  goes  into  effect. 

1932  Code,  §  8418;  Civ.  C.  '22,  §  4966;  Civ.  C.  '12,  §  3271;  Civ.  C.  '02,  §  2171;  R.  S. 
1715;  1889  (20)  378. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  §  8418: 
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(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  12.  Notice  of  change  in  schedules  Notice  of  any  change  in  the  schedule 
time  of  passenger  trains,  or  trains  carrying  passengers,  must  be  posted  conspicuously 
at  each  of  the  stations  along  the  line  of  the  road,  and  notice  to  the  Commission  be 
given  in  writing  at  least  eight  days  before  the  change  is  to  take  effect;  said  notice  to 
also  be  published  in  two  issues  of  newspapers  at  least  eight  days  before  the  change  is 
made:  Provided,  Freight  trains  carrying  passengers  and  running  between  local 
stations  may  be  excepted  from  this  rule  by  proper  showing  before  this  Commission 
when  said  train  is  not  advertised  in  published  schedules  as  carrying  passengers. 

Rule  No.  46.  Time  tables  All  railroads  in  South  Carolina  shall  furnish  the  Public 
Service  Commission  complete  time  tables  covering  schedules  of  all  regular  trains 
carrying  passengers  over  their  respective  roads;  and  shall  furnish  new  time  tables  or 
schedules,  whenever  changes  are  made,  as  soon  as  such  schedules  are  received  from 
the  printer. 

The  rule  of  the  public  service  commis-  require  company  to  secure  permission 
sion,  passed  under  the  authority  of  this  from  commission  before  making  change, 
section,  requiring  railroad  to  publish  no-  Danby  v.  Southern  Ry.  Co.,  194  S.  C. 
tice  of  proposed  change  in  passenger  421,  10  S.  E.  (2d)  465. 
schedules  or  time  tables  eight  days  be-  Note:  Appproval  of  commission,  how- 
fore  change,  and  to  give  commission  no-  ever,  must  be  obtained  to  discontinue 
tice  in  writing  for  an  equal  period  of  operation  of  any  passenger  train  or  to 
time,  requires  railroad  company  to  do  change  any  passenger  train  into  a  mixed 
no  more  than  give  notice  and  does  not  train.  See  section  8405-1. 

§  8419.  Badges  to  be  worn  by  employees. — Every  conductor  baggage- 
master,  engineer,  brakeman,  or  other  servant  of  any  railroad  corporation 
employed  on  a  passenger  train,  or  at  stations  for  passengers,  shall  wear  on 
his  hat  or  cap  a  badge  which  shall  indicate  his  office,  and  the  initial  letters 
of  the  style  of  the  corporation  by  which  he  is  employed.  No  conductor 
or  collector  without  such  badge  shall  have  any  authority  to  meddle  or  in- 
terfere with  any  passenger,  his  baggage,  or  property.  And  it  is  the  duty 
of  said  railroad  corporation  to  see  that  such  badges  as  aforesaid  are  worn. 
1932  Code,  §  8419;  Civ.  C.  '22,  §  4967;  Civ.  C.  '12,  §  3272;  Civ.  C.  '02,  §  2172;  G.  S. 
1485;  R.  S.  1716. 

§  8420.  Police  powers  of  conductors  and  station  agents. — Conductors  of 
railroad  trains  and  station  or  depot  agents  are  hereby  declared  to  be  conser- 
vators of  the  peace,  and  they  and  each  of  them  shall  have  the  common  law 
power  of  constables  to  make  arrests,  except  that  the  conductors  shall  only 
have  such  power  on  board  of  their  respective  trains,  and  the  agents  at  their 
respective  places  of  business;  and  said  conductors  and  agents  may  cause 
any  person  or  persons  so  arrested  by  them  to  be  detained  and  delivered  to 
the  proper  authorities  for  trial  as  soon  as  practicable.  Conductors  and 
other  employees  of  electric  railways  while  in  charge  of  the  cars  of  said 
railway  are  hereby  invested  with  the  powers  of  peace  officers  and  author- 
ized to  make  arrests  as  in  ease  of  conductors  of  steam  railroads. 

1932  Code,  §§  1701,  8420;  Civ.  C.  '22,  §  4968;  Civ.  C.  '12,  §  3273;  Civ.  C.  '02,  §  2173; 
Cr.  C.  '22,  §  647;  Cr.  C.  '  12,  §  672;  Cr.  C.  '02,  §  482;  G.  S.  1516;  R.  S.  1717;  1898  (22) 
776;   1905   (24)  954. 

Conductor  may   arrest  disorderly  pas-  him    over   to    the    proper    authorities, 

senger   without  warrant. — Where  a  pas-  though  at  the  time  of  his  arrest  he  was 

senger  on  a  train  has  acted  in  a  disor-  acting    in    an    orderly    manner.    Loggins 

derly   and   boisterous   manner,    and,   af-  v.  Southern  Ry.,  64  S.  C.  321,  42  S.  E. 

ter  being  put  off,  threw  rocks  at  the  con-  163,  1  A.  L.  R.  588. 

ductor  and  the  cars  the  conductor  has         Applied  in  Smith  v.  Chamberlain,  38  S. 

the  right  to  arrest  him  without  a  war-  C.  529,  17  S.  E.  371,  19  L.  R.  A.  710,  62 

rant,  and  detain  him  until  he  can  turn  L.  R.  A.  507. 

§  8421.     Conductor    may   eject   disorderly   passenger — assistance   of    other 


§  8421  Civil  Code  Page  842 

passengers — force  employed. — When  any  passenger  shall  be  guilty  of  dis- 
orderly conduct,  or  use  any  obscene  or  grossly  profane  language,  to  the 
annoyance  and  vexation  of  passengers,  or  play  any  game  of  cards  or  other 
game  of  chance  for  money  or  other  valuable  thing,  upon  any  railroad  train, 
the  conductor  of  such  train  is  hereby  authorized  to  stop  his  train  at  any 
place  where  such  offense  has  been  committed  and  eject  such  passenger 
from  the  train,  using  only  such  force  as  may  be  necessary  to  accomplish 
such  removal,  and  may  command  the  assistance  of  the  employees  of  the 
railroad  company,  or  any  of  the  passengers,  to  assist  in  such  removal. 

1932  Code,  §  8421;  Civ.  C.  '22,  §  4969;  Civ.  C.  '12,  §  3274;  Civ.  C.  '02,  §  2174;  G.  S. 
1516a;  R.  S.  1718;  1882  (28)  17. 

As  to  right  to  eject  passenger  for  dis-      Ry.,  64  S.  C.  321,  42  S.  E.  163,  24  L.  R.  A. 
orderly  conduct,  see  Loggins  v.  Southern      (N.  S.)  1194,  1  A.  L.  R.  588. 

§  8422.  Company  must  give  receipts  for  freight  upon  request  of  shipper — 
penalty.  —  Whenever  any  person  delivers  to  a  railroad  corporation  for 
transportation  any  commodity  not  extra  hazardous  in  its  character,  such 
corporation  shall  give  to  the  shipper  thereof,  if  requested  at  the  time  of  de- 
livery of  such  commodity,  a  receipt  for  the  same,  describing  such  com- 
modity, or  the  marks  and  numbers  on  packages  so  received  for  transporta- 
tion, and  no  additional  charge  shall  be  made  for  giving  such  receipt.  Any 
railroad  corporation  which  refuses  to  give  such  receipt  shall  pay  to  the 
person  entitled  to  the  same  the  sum  of  fifty  dollars,  to  be  recovered  in  an 
action  in  any  court  of  competent  jurisdiction. 

1932  Code,  §  8422;  Civ.  C.  '22,  §  4970;  Civ.  C.  '12,  §  3275;  Civ.  C.  '02,  §  2175;  G.  S. 
1512;  R.  S.  1719;  1882  (17)  831. 

§  8423.  Liability  for  loss  or  damage,  as  between  connecting  roads — how 
discharged,  etc. — In  case  of  the  loss  of  or  damage  to  any  article  or  articles 
delivered  to  any  railroad  corporation  for  transportation  over  its  own  and 
connecting  roads,  the  initial  corporation,  or  corporation  first  receiving  the 
same,  shall,  in  every  case,  be  liable  for  such  loss  or  damage,  but  may  dis- 
charge itself  from  such  liability  by  the  production  of  a  receipt,  in  writing, 
for  the  said  article  or  articles  from  the  corporation  to  whom  it  was  its 
duty  to  deliver  such  article  or  articles  in  the  regular  course  of  transporta- 
tion. In  which  event,  the  said  connecting  road  or  roads  shall  be  severally 
so  liable,  but  may  in  succession  and  in  like  manner  discharge  themselves 
respectively  therefrom;  but  if  any  such  corporation  shall  wilfully  fail  or 
refuse,  upon  reasonable  demand  being  made  to  it  by  any  party  interested 
in  the  production  of  such  receipt,  to  produce  the  same,  then  it  shall  not 
be  entitled  to  claim  the  benefit  of  such  exemption  in  any  action  against  the 
said  railroad  corporation  to  render  it  liable  for  such  loss  or  damage. 

1932  Code,  §  8423;  Civ.  C.  '22,  §  4971;  Civ.  C.  '12,  §  3276;  Civ.  C.  '02,  §  2176;  G.  S. 
1513;  R.  S.  1720;  1882  (17)  831. 

See   §   7168. 

Constitutionality.— This  section  is  con-  ern  Ry.,  77  S.  C.  480,  481,  58  S.  E.  422, 

stitutional.  Skipper  v.  Seaboard,  etc.,  Ry.,  31  L.  R.  A.  (N.  S.)  23,  73. 

75  S.  C.   276,   55   S.  E.   454,   117   Am.   St.  Construction. — This    section    must    be 

Rep.  901,  7  L.  R.  A.   (N.  S.)  388,  31  L.  liberally  construed.  Miller  v.  South  Car- 

R.  A.  (N.  S.)  27,  73,  101,  9  Ann.  Cas.  808;  olina  Ry.,  Co.,  33  S.  C.  359,  11  S.  E.  1093, 

Venning  v.  Atlantic,  etc.,  R.  Co.,  78  S.  C.  9  L.  R.  A.  833,  31  L.  R.  A.  (N.  S.)  23,  91. 

42,   48,    58    S.   E.   983,    125   Am.    St.   Rep.  Liability  of  initial  carrier.— It  was  held 

768,   12  L.  R.  A.   (N.  S.)   1217,  31  L.  R.  error,  under  the  issues  and  evidence,  to 

A.    (N.    S.)   24,   73,    91,    101,   52   L.   R.   A.  charge    that    initial    carrier    was    liable 

(N.  S.)  870;  Jonesville  Mfg.  Co.  v.  South-  whether  loss  occurred  on  its  own  line  or 
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that  of  connecting  carrier.  Whittle  v. 
Southern  Ry.,  88  S.  C.  172,  178,  70  S.  E. 
456,  31  L.  R.  A.  (N.  S.)  73. 

Duty  to  give  routing  instructions. — 
It  is  the  duty  of  the  initial  carrier  to 
give  the  connecting  carrier  proper  rout- 
ing instructions  and  it  is  liable  for  loss 
on  connecting  carrier  on  failure  to  do 
so,  the  burden  being  on  initial  carrier 
to  show  that  proper  routing  information 
was  given.  Chartrand  v.  Southern  Ry., 
85  S.  C.  479,  481,  67  S.  E.  741,  31  L.  R.  A. 
(N.  S.)  23,  81,  110,  37  L.  R.  A.  223,  Ann. 
Cas.  14B,  1003. 

Application  to  baggage. — This  section 
is  applied  to  baggage.  Adger  v.  Blue 
Ridge  Ry.,  71  S.  C.  213,  50  S.  E.  783,  110 
Am.  St.  Rep.  568,  43  L  .R.  A.  (N.  S.)  809, 
23  A.  L.  R.  1453. 

Sufficiency  of  receipt. — Production  by 
initial  carrier  of  per  diem  sheet  showing 
delivery  to  connecting  carrier  of  cars  and 
goods  each  day,  signed  by  connecting 
carrier,  is  receipt  in  writing.  Jonesville 
Mfg.  Co.  v.  Southern  Ry.,  77  S.  C.  480, 
483,  58  S.  E.  422,  31  L.  R.  A.  (N.  S.)  23, 
73.  See  also,  Milan  v.  Southern  Ry.  Co., 
58  S.  C.  247,  36  S.  E.  571. 

Delivery  to  steamship  line. — This  sec- 
tion includes  delivery  by  the  initial  car- 
rier to  a  steamship  line.  Chartrand  v. 
Southern  Ry..  85  S.  C.  479,  67  S.  E.  741, 
31  L.  R.  A.  (N.  S.)  23,  81,  110,  37  L.  R. 
A.  223,  Ann.  Cas.  14B,  1003. 

Receipt  from  steamship  company.  — 
This  section  requires  initial  railroad  com- 


pany to  produce  proper  receipt  from 
"steamship  company"  next  connecting 
line  of  transportation.  Miller  v.  South 
Carolina  Ry.  Co.,  33  S.  C.  359,  11  S.  E. 
1093,  9  L.  R.  A.  833,  31  L.  R.  A.  (N.  S.) 
23,  91. 

But  it  is  not  "willful  failure  or  refusal" 
to  furnish  proper  receipt,  when  the  re- 
ceipt of  railroad  to  which  steamship 
company  delivered  is  furnished.  Miller  v. 
South  Carolina  Ry.  Co.,  33  S.  C.  359,  11 
S.  E.  1093,  9  L.  R.  A.  833,  31  L.  R.  A. 
(N.  S.)  23,  91. 

Binding  connecting  road  by  special 
contract. — Initial  road  cannot,  unless  au- 
thorized, bind  connecting  roads  by  spe- 
cial contract  for  freight.  Lewis  v.  Rich- 
mond, etc.,  R.  Co.,  25  S.  C.  249,  6  L.  R.  A. 
(N.  S.)  1048,  52  L.  R.  A.  (N.  S.)  864. 

Presumption  of  delivery  in  bad  order. 
—  Presumption  that  terminal  carrier 
damaged  goods  delivered  in  bad  order 
is  not  changed.  Willett  v.  Southern  Ry., 
66  S.  C.  477,  45  S.  E.  93,  101  Am.  St.  Rep. 
395,  31  L.  R.  A.  (N.  S.)  23,  103. 

Delay. — As  to  delay,  see  Salley  v.  Sea- 
board, etc.,  Ry.,  76  S.  C.  173,  56  S.  E. 
782,  31  L.  R.  A.  (N.  S.)  91,  Ann.  Cas. 
17E,  937. 

Proof  of  ownership. — As  to  proof  of 
ownership  of  property  shipped,  see  Chit- 
ty  v.  Pennsylvania  Ry.  Co.,  62  S.  C.  526, 
40  S.  E.  944. 

Applied  in  Hill  v.  Georgia,  etc.,  R.  Co., 
43  S.  C.  461,  21  S.  E.  337,  106  Am.  St. 
Rep.  605,  31  L.  R.  A.  (N.  S.)  23,  44,  69. 


§  8424.     Common  carriers  denying  liability  to  return  claims  and  accom- 
panying papers — carrier  may  retain  copies — notice  of  demand  for  return. — 

It  shall  be  the  duty  of  common  carriers  doing  business  in  this  State,  with 
whom  a  claim  has  been  filed  for  loss  of,  or  damage  to,  freight,  when  the 
carrier  denies  liability,  or  fails  to  notify  claimant  of  its  disposition  of 
claims  as  now  required  by  law,  to  return  to  the  claimant  with  the  letter  or 
statement  denying  liability,  said  claim  and  all  papers  connected  there- 
with, filed  by  the  claimant,  or  copies  thereof:  provided,  that  the  carrier 
may  retain  copies  thereof,  which  at  the  time  of  the  return  of  said  papers, 
the  claimant  may  be  required  to  admit  in  writing  to  be  true  copies:  pro- 
vided, that  the  claimant  shall  give  thirty  days'  notice  in  writing  to  the 
carrier  that  he  demands  the  return  of  all  papers  filed  with  the  claim. 
1932  Code,  §  8424;  Civ.  C.  '22,  §  4972;  1921  (32)  162. 

§  8425.     Penalty   for  violation. — Any   common  carrier   violating  the  pro- 
visions of  this  article  shall  forfeit  and  pay  to  the  party  aggrieved  the  sum 
of  fifty  ($50.00)  dollars  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion. 
1932  Code,  §  8425;  Civ.  C.  '22,  §  4973;  1921  (32)  162. 

§  8426.     Not  to  affect  any  other  right  of  claimant. — Nothing  herein  shall 
be  construed  to  affect  any  other  rights  that  the  claimant  may  now  have 
against  the  carrier  arising  from  its  failure  to  promptly  return  any  or  all  of 
said  papers. 
1932  Code,  §  8426;  Civ.  C.  '22,  §  4974;  1921  (32)  162. 
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§  8427.  Merchandise  must  be  promptly  forwarded  according  to  directions, 
etc. — Every  railroad  corporation  shall  promptly  forward  merchandise 
consigned  or  directed  to  be  sent  over  another  road  connecting  with  its  road, 
according  to  the  directions  contained  thereon  or  accompanynig  the  same, 
and  shall  not  receive  and  forward  over  its  road  any  merchandise  consigned, 
ordered  or  expressly  directed  to  be  received  and  forwarded  by  a  different 
route. 

1932  Code,  §  8427;  Civ.  C.  '22,  §  4975;  Civ.  C.  '12,  §  3277;  Civ.  C.  '02,  §  2177;  G.  S. 
1514;  R.  S.  1721;  1882  (17)  832. 

Deviation   from   designated   route. — As  616. 
to  contract  to  forward  by  a  particular         Applied  in  Venning  v.  Atlantic,  etc.,  R. 

route,  and  liability  in  case  of  deviation,  Co.,  78  S.  C.  42,  55,  58  S.  E.  983,  125  Am. 

see  Davis  v.  Blue  Ridge  R.  Co.,  81  S.  C.  St.  Rep.  768,  12  L.  R.  A.  (N.  S.)  1217,  31 

466,   62    S.    E.    856,    35   L.    R.   A.    (N.    S.)  L.  R.  A.  (N.  S.)  24,  73,  91,  101,  52  L.  R. 

1047,  L.  R.  A.  1915D,  651,  Ann.  Cas.  12B,  A.   (N.   S.)   870. 

§  8428.  Attachment  of  cars  and  engines  precluded  under  certain  condi- 
tions. —  Whenever  railroad  cars  and  engines  are  in  use  on  railroads  and 
making  regular  passage  thereon,  they  shall  not  be  attached  upon  mesne 
process  in  any  suit  within  forty-eight  hours  previous  to  their  fixed  time  of 
departure,  unless  the  officer  making  such  attachment  shall  have  first  de- 
manded of  the  owners  or  managers  of  such  engines  or  cars,  or  any  of  the 
agents  of  such  railroad,  other  property  equal  in  value  to  the  ad  damnum 
in  the  writ  upon  which  to  make  such  attachment,  and  such  owners  or 
managers  shall  have  refused  or  neglected  to  comply  with  said  demand. 
And  any  officer  making  such  attachment  shall  on  his  return  upon  the  pro- 
cess upon  which  it  is  made,  certify  that  he  has  made  such  demand  for  such 
other  property,  and  that  such  demand  has  been  refused  or  neglected;  oth- 
erwise such  attachment  shall  be  wholly  void. 

1932  Code,  §  8428;  Civ.  C.  '22,  §  4976;  Civ.  C.  '12,  §  3278;  Civ.  C.  '02,  §  2178;  G.  S. 
1524;  R.  S.  1722;  1882  (17)  834. 

See  §  8395  for  rule  promulgated  under  §§  8395  and  8428. 

Applied  in  Seibels  v.  Northern  R.  Co.,  vania  Ry.  Co.,  62  S.  C.  526,  40  S.  E.  944; 

80  S    C.   133,  144,  61   S.  E.  435,   16  L.  R.  Shore  v.  Baltimore,  etc.,  R.  Co.,  76  S.  C. 

A.   (N.  S.)   1026,  31  L.  R.  A.   (N.  S.)  640,  472,  57  S.  E.  526,   123  Am.  St.  Rep.   309, 

Ann.  Cas.   16B,  986;  Chitty  v.  Pennsyl-  16  L.  R.  A.  (N.  S.)  1027. 


ARTICLE  8 

Crossings  and  Cattle  Guards 

£429.  Commission's    regulations    as    to  8432.  Altering  highways, 

crossings.  8433.  Protection  of  rails. 

8430.  Obstructing  highways.  8434.  Constructing   way   across   railroad. 

8431.  Raising  or  lowering  highways.  8435,  8436.  Stock   guards. 

§  8429.     Public  service  commissioners'  regulations  as  to  crossings.  —  No 

railroad  shall  be  constructed  to  cross  another  railroad  at  the  same  level 
therewith,  or  across  navigable  or  tide  waters,  without  the  consent,  in  writ- 
ing, of  the  public  service  commissioners,  and  in  such  manner  as  they  shall 
prescribe.  It  shall  be  unlawful  for  any  corporation  proceeding  to  construct 
a  branch  or  extension,  or  otherwise  to  take  any  proceedings  contemplating 
a  new  crossing  of  one  railroad  with  another,  at  the  same  level  therewith, 
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unless  such  crossing  shall  first  have  been  approved,  in  writing,  by  the  pub- 
lic service  commissioners,  and  the  preliminary  approval  of  any  plan  for 
such  crossing  shall  always  be  made  subject  to  revision  by  the  commis- 
sioners. And  the  court  of  common  pleas  shall  have  full  equity  jurisdiction 
of  the  provisions  of  this  section. 

1932  Code,  §  8429;  Civ.  C.  '22,  §  4982;  Civ.  C.  '12,  §  3284;  Civ.  C.  '02,  §  2179;  G.  S. 
1530;  R.  S.  1723;  1882  (17)  834;  1935  (39)  25. 


See  also  §  8462,  et  seq. 


See  South  Carolina  Const.,  art.  9  §  6 
and  note  thereto. 

Authority  and  discretion  of  commis- 
sion.— Under  this  section  no  restrictions 
are  imposed  on  the  commission  as  to  the 
terms  and  conditions  upon  which  it  will 
consent  to  such  crossings,  and  it  has  the 
power  to  withhold  its  consent  altogether 
or  to  grant  it  on  such  terms  and  condi- 
tions as  it  may  see  fit,  and,  so  long  as  it 
acts  within  the  law  and  with  a  reason- 
able discretion,  it  is  subject  to  no  con- 
trol save  that  of  the  Legislature,  and 
its  requirements  that  a  railroad  petition- 
ing for  a  right  to  a  grade  crossing  furnish 
the  commission  with  preliminary  plans 
for  an  interlocking  switch,  that  all  neces- 
sary material  be  assembled  before  the 
work  is  begun,  and  that  no  engine  or 
train  be  operated  over  such  tracks  un- 
til inspected  by  the  commission  are 
within  its  authority  and  discretion.  At- 
lantic, etc.,  R.  Co.  v.  Caughman,  89  S.  C. 


472.  72  S.  E.  18,  Ann.  Cas.  14D,  795. 

Where  a  railroad  commisison  made  or- 
ders granting  the  petition  of  a  road  for 
the  right  to  cross  another  road  at  grade 
with  certain  condition  as  to  plans  and 
methods  of  construction  and  operation 
to  be  approved  by  the  commission,  the 
orders  were  not  final,  but  under  the  ex- 
press provisions  of  this  section,  were 
provisional,  and  before  the  approval  of 
the  commission  gave  the  road  no  vested 
rights.  Atlantic,  etc.,  R.  Co.  v.  Caughman, 
89  S.  C.  472,  72  S.  E.  18,  Ann.  Cas.  14D, 
795. 

Consent  on  conditions  precedent. — If 
consent  be  granted  upon  conditions  pre- 
cedent, no  consent  is  given  until  the  per- 
formance of  such  conditions.  Seaboard, 
etc.,  Ry.  v.  Atlantic,  etc.,  R.  Co.,  88  S. 
C.  477,  479,  71   S.  E.  39. 

Applied  in  Atlantic,  etc.,  R.  Co.  v.  Sea- 
board, etc.,  Ry.,  88  S.  C.  464,  71  S.  E.  34. 


§  8430.  Not  to  obstruct  highways  at  crossings. — When  a  railroad  is  laid 
out  across  a  highway  or  other  way,  it  shall  be  constructed  so  as  not  to  ob- 
struct the  same. 

1932  Code,  §  8430;  Civ.  C.  '22,  §  4983;  Civ.  C.  '12,  §  3285;  Civ.  C.  '02,  §  2180;  G.  S. 
1531;  R.  S.  1724;  1882  (17)  836. 


See  also  sections  5832,  8355,  8356,  and 
8448. 

Liability  for  injuries. — Under  this  sec- 
tion a  railroad  is  liable  to  a  person  in  a 
vehicle  who  is  injured  by  insufficient 
clearance  between  the  roadbed  of  a  city 
street  and  the  railroad's  trestle  above, 
whether  or  not  the  insufficiency  of  the 
clearance  resulted  from  a  raising  of  the 
road  under  the  trestle  by  other  causes, 
such  as  filling  in  by  deposits,  after  the 
trestle  was  built.  Brown  v.  Southern  R. 
Co..   Ill   S.  C.   140.  96  S.  E.  701. 

Liability  to  private  landowners. — Not- 
withstanding this  section,  where  a  rail- 
road constructed  a  cut  and  built  a  bridge, 
no  recovery  could  be  had  by  reason  of 
the  approaches  extending  onto  private 
land,  where  the  landowner  did  not  object 
to  plaintiff  or  others  crossing  his  land  to 
the  road,  and  the  passage  was  reasonably 
good  and  convenient.  Sandifer  v.  South- 
ern Ry.  Co.,  109  S.  C.  347,  96  S.  E.  120. 


Navigable  streams  are  not  to  be  ob- 
structed. State  v.  Northeastern  R.  Co.,  9 
Rich.  247,  64  Am.  Dec.  551,  89  Am.  Dec. 
730,  37  Am.  St.  Rep.  321,  59  L.  R.  A.  94; 
State  v.  South  Carolina  Ry.  Co.,  28  S.  C. 
23.  4  S.  E.  796,  59  L.  R.  A.  66. 

Public  roads. — As  to  public  roads,  see 
Murray  v.  South  Carolina  R.  Co.,  10 
Rich.  227,  49  Am.  Dec.  250,  55  Am.  Dec. 
683,  70  Am.  Dec.  219,  73  Am.  Dec.  562, 
75  Am.  Dec.  106,  84  Am.  Dec.  758,  96 
Am.  Dec.  681,  1  Am.  St.  Rep.  843,  81  Am. 
St.  Rep.  447,  15  L.  R.  A.  39,  18  L.  R.  A. 
155,  52  L.  R.  A.  (N.  S.)   134. 

Private  ways. — As  to  liability  for  ob- 
structing private  ways,  see  Ross  v.  Geor- 
gia, etc.,  R.  Co.,  33  S.  C.  477,  12  S.  E.  101. 

Applied  in  Hill  v.  Port  Royal,  etc.,  R. 
Co.,  31  S.  C.  393.  10  S.  E.  91,  36  Am.  St. 
Rep.  845,  5  L.  R.  A.  349,  26  L.  R.  A.  829; 
Conway  v.  Atlantic,  etc.,  R.  Co.,  20 
F.   (2d)  250. 


§  8431.     Railroad  companies  may  raise  or  lower  highways. — A  railroad  cor- 
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poration  may  raise  or  lower  any  highway  or  other  way  for  the  purpose  of 
having  its  road  pass  over  or  under  the  same;  but  before  proceeding  to  cross, 
alter,  or  excavate  for  the  purpose  of  crossing  the  way,  it  shall  obtain  from 
the  county  commissioners  a  decree  prescribing  what  alteration  may  be 
made  in  the  way,  and  the  manner  and  time  of  making  the  alterations  or 
structures  the  commissioners  may  require  at  the  crossing;  and  before  en- 
tering upon,  excavating,  or  altering  the  way,  shall  give  security  satisfac- 
tory to  the  commissioners  of  the  county  in  which  the  crossing  is  situated 
that  it  will  faithfully  comply  with  the  requirements  of  the  decree  to  the 
acceptance  of  the  commissioners,  and  indemnify  the  city  or  town  from  all 
damages  and  charges  by  reason  of  any  failure  so  to  do:  provided,  that  where 
such  highway  or  other  way  shall  be  within  the  corporate  limits  of  any  city, 
town,  or  village,  such  permission  shall  be  obtained  from,  and  security  be 
given  to,  the  proper  municipal  authorities  thereof,  instead  of  from  and  to 
the  said  county  commissioners. 

1932  Code,  §  8431;  Civ.  C.  '22,  §  4984;  Civ.  C.  '12,  §  3286;  Civ.  C.  '02,  §  2181;  G.  S. 
1532;  R.  S.  1725;  1882  (17)  836. 

Applied  in  Brown  v.  Southern  R.  Co.,      Atlantic,  etc.,  R.  Co.,  20  F.  (2d)  250. 
Ill  S.  C.  140,  96  S.  E.  701;  Conway  v. 

§  8432.  May  alter  course  of  highway — when  and  how.  —  A  railroad  cor- 
poration may  alter  the  course  of  a  highway  or  other  way,  other  than  a 
street  in  any  incorporated  city,  town  or  village,  for  the  purpose  of  facili- 
tating the  crossings  of  the  same  by  its  roads,  or  permitting  its  road  to  pass 
at  the  side  thereof  without  crossing,  upon  obtaining  a  decree  of  the  county 
board  of  commissioners  prescribing  the  manner  and  time  of  such  altera- 
tion. The  corporation  shall  pay  all  damages  occasioned  to  private  property 
by  the  alteration,  as  in  the  case  of  land  taken  for  its  road. 

1932  Code,  §  8432;  Civ.  C.  '22,  §  4985;  Civ.  C.  '12,  §  3287;  Civ.  C.  '02,  §  2182;  G.  S. 
1533;  R.  S.  1726;  1882  (17)  836;  1893  (21)  481. 

See  generally,  Nickles  v.  Seaboard,  etc.,      1049. 
Ry.,  74  S.  C.   102,   128,  54  S.  E.  255,  37         Applied   in   Conway   v.   Atlantic,    etc., 
L.  R.  A.  (N.  S.)  237,  250,  L.  R.  A.  1915A,      R.  Co.,  20  F.  (2d)  250. 

§  8433.  Crossing  on  level  to  be  protected — how. — A  railroad  corporation 
whose  road  is  crossed  by  a  highway  or  other  way  within  the  corporate 
limits  of  any  city,  town  or  village,  on  a  level  therewith  shall,  at  its  own  ex- 
pense, so  guard  or  protect  its  rails  by  plank,  timber  or  otherwise  as  to  se- 
cure a  safe  and  easy  passage  across  its  road;  and  if,  in  the  opinion  of  the 
proper  municipal  authorities  thereof,  any  subsequent  alteration  of  the 
highway  or  other  way,  or  any  additional  safeguards,  are  required  at  the 
crossing,  they  may  order  the  corporation  to  establish  the  same. 

1932  Code,  §  8433;  Civ.  C.  '22,  §  4986;  Civ.  C.  '12,  §  3288;  Civ.  C.  '02,  §  2183;  G.  S. 
1534;  R.  S.  1727;  1882  (17)  837;  1931  (37)  152. 

Cross    reference.— See     §     8448     as    to  S.  C.  333,  335,  62  S.  E.  396,  20  L.  R.  A. 

grade   crossings   of  state   highways   and  (N.  S.)  426.  31  L.  R.  A.  (N.  S.)  668,  Ann. 

county  roads.  Cas.  14C,  414. 

Violation  of  section  negligence  per  se.  Contributory  negligence.  —  Pedestrian 

— The  violation  of  this  section  is  negli-  who  had  right  to  use  crossing  not  con- 

gence  per  se.  Williams  v.  Seaboard,  etc.,  tributorily   negligent   as   matter   of   law 

Ry.,  76  S.  C.   1,  56  S.  E.  652.  in  crossing  in  front  of  engine  in  response 

Liability  for  injury. — As  to  proximate  to  flagman's  signal.  Crawford  v.  Atlantic 

cause  of  injury,  and  punitive  damages,  Coast  Line,  179  S.  C.  264,  184  S.  E.  569. 

see  Thompson  v.  Seaboard,  etc.,  Ry.,  81  In  pedestrian's  action  for  injury  when 
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she  fell  while  attempting  in  response  to 
flagman's  signal  to  cross  tracks  in  front 
of  engine,  whether  railroad  was  negli- 
gent, and,  of  so,  whether  negligence  was 
proximate  cause  of  injury,  held  for  jury, 
especially  where  railroad  had  statutory 
duty  to  maintain  safe  crossing.  Crawford 
v.  Atlantic  Coast  Line,  179  S.  C.  264,  184 


S.  E.  569. 

Private  crossings. — This  section  does 
not  apply  to  private  crossings.  Moragne 
v.  Charleston,  etc.,  R.  Co.,  77  S.  C.  437, 
58  S.  E.  150. 

Bridges. — As  to  duty  to  repair  bridges, 
see  Felder  v.  Southern  Ry.,  76  S.  C.  554, 
57  S.  E.  524,  Ann.  Cas.  18D,  186. 


§  8434.     Highway  or  town  way  across  railroad — how  may  be  laid  out. — A 

highway  or  town  way  may  be  laid  out  across  a  railroad  previously  con- 
structed when  the  county  board  of  commissioners  adjudge  that  the  pub- 
lic convenience  and  necessity  require  the  same;  and  in  such  case,  after  due 
notice  to  the  railroad  corporation,  and  hearing  all  parties  interested,  they 
may  thus  lay  out  a  highway  across  a  railroad,  or  may  authorize  a  city  or 
town,  on  the  petition  of  the  mayor  and  aldermen  thereof,  to  lay  out  a  way 
across  a  railroad  in  such  manner  as  not  to  injure  or  obstruct  the  railroad. 

1932  Code,  §  8434;  Civ.  C.  '22,  §  4987;  Civ.  C.  '12,  §  3289;  Civ.  C.  '02,  §  2184;  G.  S. 
1535;  R.  S.  1728;  1882  (17)  837. 


County  board,  not  railroad  commission, 
has  authority  to  lay  out  town  highway 
across  railroad  right  of  way;  this  statute 
not  having  been  repealed  superceded  by 
section  8226  (1942  Code).  Thomas  v.  At- 
lantic Coast  Line  Ry.  Co.,  168  S.  C.  185, 
167  S.  E.  239. 

And  county  board's  fact  finding,  sup- 
ported by  evidence  and  approved  by 
circuit  judge,  are  not  reveiwable  by  Su- 


preme Court.  Ibid. 

When  the  county  commissioners,  with- 
out notice,  change  a  highway  so  as  to 
run  it  under  a  narrow  span  of  a  trestle, 
the  railroad  is  not  liable  for  damages 
received  from  the  narrowness  of  the 
span.  Hill  v.  Port  Royal,  etc.,  R.  Co., 
31  S.  C.  393,  10  S.  E.  91,  36  Am.  St.  Rep. 
845,  5  L.  R.  A.  349,  26  L.  R.  A.  829. 


§  8435.  Stock  guards  to  be  constructed. — The  several  railroad  companies 
whose  line  of  road  lies  wholly  or  partly  in  this  State  are  hereby  required 
to  construct  and  keep  in  repair  an  adequate  stock  guard  or  cattle  gap  at 
every  point  where  the  line  of  said  railroad  of  any  such  company  crosses  or 
may  hereafter  cross  the  line  of  any  fence  in  this  State. 

1932  Code,  §  8435;  Civ.  C.  '22,  §  4988;  Civ.  C.  '12,  §  3290;  Civ  .C.  '02,  §  2185;  G.  S. 
1536;  R.  S.  1729;  1882  (17)  837. 


In  general. — This  section  refers  to 
fences  built  after  construction  as  well 
as  before.  Burnett  v.  Southern  Ry.  Co., 
62  S.  C.  281,  40  S.  E.  679. 

And  it  applies  to  fences  built  as  near 
the  railroad  track  as  can  be  built  be- 
cause of  obstacles  and  the  railroad  right 
of  way.  Burnett  v.  Southern  Ry.  Co.,  62 
S.  C.  281,  40  S.  E.  679. 


Where  company  acquires  title  to  land. 

— This  section  and  the  section  following 
do  not  apply  where  the  company  has 
acquired  not  a  mere  right  of  way  over 
land,  but  the  title  to  the  land  itself,  as 
by  conveyance  in  fee.  Anderson  v.  At- 
lantic, etc.,  R.  Co.,  59  S.  C.  350,  37  S.  E. 
944. 


§  8436.  Penalty  for  violation. — For  every  violation  of  secetion  8435  the 
railroad  company  so  violating  it  shall  pay  to  the  owner  or  owners  of  the 
fence  upon  the  line  of  which  such  stock  guard  or  cattle  gap  should  have 
been  constructed  and  kept  in  repair,  the  sum  of  one  hundred  dollars,  to 
be  recovered  by  action  in  the  court  of  common  pleas  for  the  county  in 
which  such  stock  guard  or  cattle  gap  should  have  been  constructed  and 
kept  in  repair. 

1932  Code,  §  8436;  Civ.  C.  '22,  §  4989;  Civ.  C.  '12,  §  3291;  Civ.  C.  '02,  §  2186;  G.  S. 
1537;  R.  S.  1730;  1882  (17)  837. 
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See  note  to  preceding  section. 

Right  of  grantee  to  see  purchaser  of 
railroad. — A  grantee  of  land  on  which  a 
line  of  fence  runs  across  a  railroad,  who 
repaired  the  fence,  can  sue  the  purchaser 


and  operator  of  such  a  railroad  for  fail- 
ure to  maintain  cattle  guards  where  such 
fence  crosses  the  track.  Burnett  v.  South- 
ern Ry.  Co.,  62  S.  C.  281,  40  S.  E.  679. 


ARTICLE  9 
Bights  of  Way 

8437.  Notice    to    and    service    on    land- 


owner. 
8438,  8439.  Procedure  for  assessment  of 
damages. 

8440.  Inspection  of  premises. 

8441.  Appeal  from  decision. 

8442.  Land  for  depots,  station  houses,  etc. 

8443.  Notices   to   trustees    and   non-resi- 
dents. 


8444.  Title  in  right  of  ways. 

8445.  Condemned  land  subject  to  subse- 
quent condemnation. 

8446.  Right  of  entry  for  survey. 

8447.  Filing    condemnation    proceedings. 

8448.  Payment  of  fees. 

8449.  Failure  of  jurors  to  attend. 

8450.  Power    of    condemnation    in    rail- 
roads. 


§  8437.  Written  notice  to  landowner — time — service — presumption  of  con- 
sent.— Whenever  any  person  or  corporation  shall  be  authorized  by  charter 
to  construct  a  railway,  canal  or  turnpike  in  this  State,  such  person  or  cor- 
poration, before  entering  upon  any  lands  for  the  purpose  of  construction, 
shall  give  the  owner  thereof  (if  he  be  sui  juris)  notice,  in  writing,  that  the 
right  ot  way  over  said  lands  is  required  for  such  purpose,  which  notice  shall 
be  given  at  least  thirty  days  before  entering  upon  said  lands;  and  such 
notice  shall  be  served  upon  such  owner  in  the  same  manner  as  may  be 
required  by  law  for  the  service  of  the  summons  in  civil  actions.  If  the 
owner  shall  not,  within  the  period  of  thirty  days  after  service  of  said 
notice,  signify,  in  writing,  his  refusal  or  consent,  it  shall  be  presumed  that 
such  consent  is  given;  and  such  person  or  corporation  may  thereupon  enter 
upon  said  lands;  but  the  owner  of  said  lands  may  move  for  an  assessment  of 
compensation  in  the  manner  hereinafter  directed. 

1932  Code,  §  8454;  Civ.  C.  '22,  §  4990;  Civ.  C.  '12,  §  3292;  Civ.  C.  '02,  §  2187;  G.  S. 
1550;  R.  S.   1743. 

See  chapter  182,  §  9109,  et  seq. 

This  and  following  sections  are  inap- 
plicable unless  the  bridge  in  question 
eliminates  a  grade  crossing.  State  ex  rel. 
State  Highway  Department  v.  Piedmont 
&  N.  Ry.  Co.,  186  S.  C.  49,  194  S.  E.  631. 

Since  this  and  the  following  sections 
apply  only  to  the  elimination  of  grade 
crossings,  it  did  not  apply  to  action  by 
receivers  of  railroad  against  a  county  to 
recover  money  expended  in  repairing  a 
replacement  bridge  constructed  by  rail- 
road on  a  county  highway.  Powell  et  al. 
v.  Greenwood  County,  189  S.  C.  463,  1  S. 
E.   (2d)   624. 

The  construction  of  a  highway  bridge 
spanning  a  river  and  crossing  railroad 
tracks  was  not  within  contemplation  of 
statute  requiring  railroad  to  pay  propor- 
tionate part  of  cost  of  construction  of 
"grade-crossing      elimination-'      projects, 


where  the  primary  object  of  the  project 
was  to  replace  an  old  bridge  which  was 
subject  to  overflow  and  damage  from 
high  water.  State  ex  rel.  State  Highway 
Dept.  v.  Southern  Ry.  Co.,  188  S.  C.  315, 
195  S.  E.  633. 

Department  must  comply  with  all 
terms  of  the  statute. — In  proceeding  to 
require  railroad  to  reimburse  highway 
department  for  railroad's  proportionate 
part  of  cost  of  construction  of  a  grade- 
crossing  elimination  project,  highway 
department  had  burden  to  show  that  it 
complied  with  all  terms  of  the  statute 
requiring  railroad  to  pay  part  of  the  cost 
of  construction  of  such  projects.  State  ex 
rel.  State  Highway  Department  v.  South- 
ern Ry.  Co.,  186  S.  C.  315,  195  S.  E.  633. 

Limitations  may  base  action  by  state. 
— An  action  in  the  name  of  the  state,  on 
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the  relation  of  the  highway  department,  itations  applicable  to  actions  brought  in 

against  a  railroad  to  recover  part  of  the  the  name  of  the  state  or  for  its  benefit, 

cost    of   constructing   a    bridge   over   its  State   v.    Piedmont    &   N.    Ry.    Co.,    186 

tracks,  may  be  banned  by  limitations  in  S.  C.  49,  194  S.  E.  631. 
view  of  the  statute  making  statutory  lim- 

§  8438.  Mode  of  acquiring  right  of  way — assessment  of  damages — duty  of 
clerk. — If  the  owner  of  said  lands  shall  signify  his  refusal  of  consent  to  en- 
try thereon  without  previous  compensation,  or  shall  remain  silent  in  ref- 
erence thereto,  the  person  or  corporation  requiring  such  right  of  way  shall 
apply,  by  petition,  to  the  judge  of  the  circuit  wherein  such  lands  are  sit- 
uated, for  the  empanelling  of  a  jury  to  ascertain  the  amount  which  shall 
be  paid  as  just  compensation  for  the  right  of  way  required,  in  which  pe- 
tition shall  be  set  forth  a  description  of  the  lands,  the  names  of  the  owner, 
the  purposes  for  which  the  lands  are  required,  and  such  other  facts  as  may 
be  deemed  material.  On  the  hearing  of  such  petition  the  circuit  judge 
shall  order  the  same  to  be  filed  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  for  said  county,  and  shall  further  order  the  said  clerk  to  em- 
panel a  jury  of  twelve  to  ascertain  the  compensation  for  the  use  of  the 
lands  required.  The  clerk,  immediately  on  receiving  such  order,  must  give 
to  the  owner  of  the  lands  notice  thereof,  in  writing,  and  of  the  day  which 
shall  be  assigned.  On  the  day  assigned,  the  clerk,  in  the  presence  of  the 
parties,  if  they  shall  attend,  shall  select  the  names  of  twenty-four  disinter- 
ested freeholders  of  the  county,  and  shall  draw  therefrom  the  names  of 
twelve  to  act  as  jurors  and  shall  cause  those  so  drawn  to  be  forthwith 
summoned  to  meet  at  such  place  and  at  such  time  as  he  may  assign,  for  the 
purpose  of  examining  the  said  lands  and  ascertaining  the  compensation 
to  be  made  for  the  right  of  way  over  the  same.  It  shall  further  be  the 
duty  of  said  clerk,  in  person  or  by  his  deputy,  to  attend  at  the  same  time 
and  place  for  the  purpose  of  organizing  a  jury;  and  he  shall  have  power  to 
summon  from  the  vicinage  other  disinterested  freeholders  to  act  as  jurors 
in  the  stead  of  any  of  those  first  summoned  who  shall  fail  to  attend  or  who 
shall  be  objected  to  by  either  party  on  the  ground  of  disqualification  on 
account  of  interest.  It  shall  further  be  the  duty  of  said  clerk  to  act  as  mas- 
ter or  referee  and  preside  at  and  over  all  such  hearings,  swearing  all  the 
witnesses  and  jurors  in  the  same  manner  as  is  now  required  in  all  matters 
before  masters  in  equity  or  referees,  and  the  said  clerk,  or  his  deputy,  shall 
conduct  all  of  the  said  hearings,  exercising  all  the  powers,  authority  and 
duties  that  are  now  conferred  by  law  on  masters  in  equity  and  referees  in 
so  far  as  the  same  may  be  necessary  and  requisite  for  a  proper  and  speedy 
determination  of  the  issues  involved. 

1932  Code,  §  8455;  Civ.  C.  '22,  §  4991;  Civ.  C.  '12,  §  3293;  Civ.  C.  '02,  §  2188;  G.  S. 
1551;  R.  S.  1744;  1899  (23)  83;  1920  (31)  746. 

Formal  order  necessary. — The  highway  statute    permitting     railroad     to     appeal 

department  could  not  hold  railroad  un-  from  such  an  order.  State  ex  rel.  High- 

der  these   sections   in   the   absence   of   a  way  Dept.  v.  Southern  Ry.  Co.,  186  S.  C. 

formal    order    directing    the    railroad    to  315,   195  S.  E.  633. 
proceed   with    construction,    in   view    of 

§  8439.  Procedure  where  clerk  is  interested  —  substitution  of  probate 
judge. — In  all  cases  where  the  clerk  of  the  court  of  common  pleas  shall  be 
the  owner  of  any  lands  over  which  it  is  sought  to  obtain  a  right  of  way  in 
such  county,  or  shall  hold  the  legal  title  thereof  as  trustee,  guardian  or 
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committee,  or  have  any  other  interest  therein,  the  proceedings  for  obtain- 
ing the  right  of  way  through  such  lands  shall  be  had  as  provided  in  section 
8455,  except  that  the  judge  of  probate  for  such  county  shall  be  substituted 
for  the  clerk  of  the  court  of  common  pleas  and  shall  assume  all  of  the  du- 
ties of  the  clerk  contained  in  section  8455  and  the  following  sections  of 
said  article. 

1932  Code,  §  8456;  Civ.  C.  '22,  §  4992;  Civ.  C.  '12,  §  3294;  Civ.  C.  '02,  §  2189;  G.  S. 
1551a;  R.  S.  1745;  1887  (19)  867. 

?  8440.  Jury  to  inspect  premises,  fix  compensation,  etc. — The  jury  so  em- 
panelled, after  being  first  sworn  faithfully  and  impartially  to  determine  the 
question  of  compensation  submitted  to  them,  shall  proceed  to  inspect  the 
premises,  and  to  take  testimony  in  reference  to  the  construction  of  the 
proposed  highway,  and  the  quantity  of  land  which  shall  be  required  there- 
for; and,  irrespective  of  any  benefit  which  the  owner  may  derive  from  the 
proposed  highway,  and  with  respect  alone  to  the  quantity  and  value  of  the 
land  which  may  be  required,  and  to  the  special  damage  which  the  owner 
may  sustain  by  reason  of  the  construction  of  the  highway  through  his  lands, 
they  shall  ascertain  the  amount  of  compensation  which  shall  be  made  to 
the  owner  thereof,  and  shall  render  their  verdict  in  writing  for  the  same. 

1932  Code,  §  8457;  Civ.  C.  '22,  §  4993;  Civ.  C.  '12,  §  3295  ;Civ.  C.  '02,  §  2190;  G.  S. 
1552;  R.  S.  1746;  1868  (14)  90. 

In  connection  with  subsection   (c)   see      189  S.  C.  463,   1   S.  E.   (2d)   624. 
Powell,    et    al.,    v.    Greenwood    County, 

§  8441.     Right  of  appeal  to  circuit  court — amount  of  verdict  to  be  deposited. 

— From  the  verdict  so  rendered  it  shall  be  the  right  of  either  party  to  ap- 
peal to  the  first  term  of  the  circuit  court  next  ensuing  in  the  county,  giving 
to  the  opposite  party  fifteen  days'  notice  of  such  intended  appeal,  with 
the  grounds  thereof;  and,  upon  the  hearing  of  such  appeal,  an  issue  shall 
be  ordered,  in  which  the  appellant  shall  be  the  actor,  and  the  question  of 
compensation  shall  be  thereupon  submitted  to  a  jury  in  open  court,  whose 
verdict  shall  be  final  and  conclusive,  unless  a  new  trial  shall  be  ordered  by 
the  Supreme  Court.  But  in  no  case  of  appeal  shall  the  progress  of  the  work 
of  construction  be  stayed:  provided,  the  person  or  corporation  requiring  the 
right  of  way  shall  deposit  with  the  clerk  of  the  court  the  amount  of  the 
verdict  from  which  the  appeal  is  taken. 

1932  Code,  §  8458;  Civ.  C.  '22,  §  4994;  Civ.  C.  '12,  §  3296;  Civ.  C.  '02,  §  2191;  G.  S. 
1553;  R.  S.  1747;  1868  (14)  90. 

§  8442.  Lands  for  depots,  etc. — Whenever  any  lands  shall  be  required  for 
the  location  of  depots,  stations,  turnouts,  section  houses,  or  other  necessary 
uses  of  a  highway,  and  from  want  of  agreement  as  to  the  value  thereof, 
or  from  any  other  cause,  the  same  cannot  be  purchased  from  the  owner, 
the  same  may  be  taken  at  an  assessed  valuation,  to  be  made  by  a  jury  in 
like  manner  as  hereinbefore  directed  for  ascertaining  the  compensation 
for  right  of  way. 

1932  Code,  §  8459;  Civ.  C.  '22,  §  4995;  Civ.  C.  '12,  §  3297;  Civ.  C.  '02,  §  2192;  G.  S. 
1554;  R.  S.  1748;  1868  (14)  90. 

Where  railroad  and  county  made  ar-  tenance  of  structures  for  elimination  of 
rangements  for  construction  of  bridge  on  grade  crossings,  in  subsequent  action 
a  county  highway  independent  of  statute  against  county  to  recover  money  ex- 
providing  for  division  of  costs  and  main-  pended     in    repairing    bridge,    railroad 
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could  not  invoke  the  statute.  Powell,  et      1  S.  E.  (2d)  624. 
al.,  v.  Greenwood  County,  189  S.  C.  463, 

§  8443.  Notice  to  trustees  in  certain  cases — published  notice  sufficient  for 
nonresidents. — When  the  owner,  or  any  one  of  the  several  owners,  of  the 
lands  is  an  infant,  or  non  compos  mentis,  the  required  notices  shall  be 
served  upon  the  trustee,  guardian,  or  committee  of  such  persons;  and  if 
there  be  no  trustee,  guardian,  or  committee,  the  clerk  of  the  court  of  com- 
mon pleas  shall  have  power,  and  he  is  hereby  authorized,  to  appoint  for 
such  person  a  guardian  ad  litem,  upon  whom  the  service  shall  be  made  and 
who  shall  represent  the  interest  of  such  infant,  or  person  non  compos 
mentis.  And  if  any  owner  of  lands  shall  reside  beyond  the  State,  or  his  or 
her  place  of  residence  be  unknown,  such  owner  shall  be  served  by  publica- 
tion as  in  civil  actions. 

1932  Code,  §  8460;  Civ.  C.  '22,  §  4996;  Civ.  C.  '12,  §  3298;  Civ.  C.  '02,  §  2193;  G.  S. 
1555;  R.  S.  1749;  1868  (14)  90. 

Under  this  section,  the  sending  of  the  action",  which  is  a  legal  wrong  threat- 
bill  is  no  part  of  the  department's  right  ened  or  committed,   accrued  before  the 
of  action,  which  accrued  when  it  com-  sending  of  the  bill.  State  v.  Piedmont  & 
pleted  the  work  knowing  that  railroad  N.  Ry.  Co.,  186  S.  C.  49,  194  S.  E.  631. 
denied  liability,  and  hence  the  "cause  of 

§  8444.  Right  of  way — vesting  of  title — fee  to  remain  in  owner. — Upon 
payment  of  the  compensation  thus  ascertained  by  a  jury,  the  right  of  way 
over  said  lands,  or  the  use  of  said  lands  for  the  purposes  for  which  the  same 
were  required,  shall  vest  in  the  person  or  corporation  who  shall  hold  the 
charter  of  such  highway,  so  long  as  the  same  shall  be  used  for  such  high- 
way, and  no  longer;  but  the  fee  in  such  lands,  subject  to  such  special  uses, 
shall  remain  in  the  owner  thereof,  and  nothing  herein  contained  shall  be 
construed  to  confer  upon  such  person  or  corporation  any  right  in,  or  power 
over,  the  lands  so  condemned,  other  than  such  as  may  be  within  the  par- 
ticular purpose  for  which  such  lands  were  condemned. 

1932  Code,  §  8461;  Civ.  C.  '22,  §  4997;  Civ.  C.  '12,  §  3299;  Civ.  C.  '02,  §  2194;  G.  S. 
1556;  R.  S.  175C;  1868  (14)  90. 

See  note  to  section  8438. 

§  8445.  Liability  to  condemnation. — No  lands  or  right  of  way  which  have 
heretofore  been,  or  may  hereafter  be,  procured  for  the  construction  or  use 
of  any  highway  shall  be  considered  exempt  from  liability  to  condemnation; 
but  the  right  of  way  over  said  land  and  across  or  along  such  right  of  way 
may  be  condemned  for  the  construction  of  any  other  highway:  provided, 
that  in  the  construction  of  such  other  highway  there  be  no  hindrance  to 
the  use  and  enjoyment  of  the  highway  for  which  such  lands  or  right  of 
way  were  previously  procured;  and  in  all  such  cases  notice  of  the  applica- 
tion for  a  jury  shall  be  served  upon  the  president  of  the  corporation  whose 
lands  or  right  of  way  shall  be  required,  or  upon  any  director  or  local  agent 
of  the  corporation. 

1932  Code,  §  8462;  Civ.  C.  '22,  §  4998;  Civ.  C.  '12,  §  3300;  Civ.  C.  '02,  §  2195;  G.  S. 
1557;  R.  S.  1751;  1868  (14)  91. 

See  note  to  section  8438. 

§  8446.  Right  of  entry  for  survey. — Nothing  herein  contained  shall  be  con- 
strued to  prevent  entry  upon  any  lands  for  purposes  of  survey  and  loca- 
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tion;  and  if  in  any  case  the  owner  of  any  lands  shall  permit  the  person  or 
corporation  requiring  the  right  of  way  over  the  same  to  enter  upon  the 
construction  of  the  highway  without  previous  compensation,  the  said 
owner  shall  have  the  right,  after  the  highway  shall  have  been  constructed, 
to  demand  compensation,  and  to  petition  for  an  assessment  of  the  same  in 
the  manner  hereinbefore  directed:  provided,  such  petition  shall  be  filed 
within  twelve  months  after  the  highway  shall  have  been  completed  through 
his  or  her  lands. 

1932  Code,  §  8463;  Civ.  C.  '22,  §  4999;  Civ.  C.  '12,  §  3301;  Civ.  C.  '02,  §  2196;  G.  S. 
1558;  R.  S.  1751;  1868  (14)  91. 

See  note  to  section  8438. 

§  8447.  Proceedings  relating  to  condemnation  to  be  filed  with  clerk  of 
court. — All  proceedings  in  relation  to  the  condemnation  of  lands  for  the 
right  of  way,  or  for  other  necessary  uses  of  any  chartered  highway,  shall 
be  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas  for  the 
county  in  which  such  proceedings  were  had,  and  shall  be  there  of  record. 
If  the  lands  required,  or  over  which  the  right  of  way  be  required,  shall  be 
partly  in  one  county  and  partly  in  another,  the  proceedings  shall  be  in- 
stituted in  that  county  in  which  the  owner,  or  a  majority  of  the  owners,  re- 
side; and  if  the  owner  or  owners  shall  reside  in  neither  of  the  counties,  or 
if  there  shall  be  an  equal  number  of  the  several  owners  in  each  county,  the 
proceedings  shall  be  instituted  in  that  county  in  which  shall  lie  the  greater 
part  of  the  lands  in  reference  to  which  such  proceedings  are  instituted. 

1932  Code,  §  8464;  Civ.  C.  '22,  §  5000;  Civ.  C.  '12,  §  3302;  Civ.  C.  '02,  §  2197;  G.  S. 
1559;  R.  S.  1753;  1868  (14)  92. 

§  8448.  Clerk's,  sheriff's  and  juror's  fees — by  whom  paid. — The  clerk  of  the 
court  shall  be  entitled  to  a  fee  of  ten  dollars  in  every  case  instituted  for 
the  condemnation  of  lands  under  this  article;  the  same  to  cover  all  charges 
incident  thereto  prior  to  appeal,  including  all  fees  for  recording,  but  not 
including  costs  of  advertising;  to  which  shall  be  added,  in  cases  of  appeal, 
an  additional  fee  of  two  dollars,  the  same  to  cover  all  charges  incident  to 
the  appeal;  the  sheriff  shall  be  entitled  to  a  fee  of  one  dollar,  and  mileage 
at  the  rate  of  five  cents  per  mile  for  each  service  of  notice  or  other  paper; 
and  for  summoning  of  jurors,  the  same  fee  by  law  allowed  for  the  summon- 
ing of  jurors  for  the  courts  of  common  pleas;  all  of  which  costs,  except 
the  cost  of  appeal,  shall  be  paid  by  the  person  or  corporation  requiring  the 
lands  of  right-of-way;  and  the  costs  of  appeal  shall  in  all  cases  be  paid  by 
the  losing  party. 

1932  Code,  §  8465;  Civ.  C.  '22,  §  5001;  Civ.  C.  '12,  §  3303;  Civ.  C.  '02,  §  2198;  G.  S. 
1560;  R.  S.  1754. 

See  §  8433  for  grade  crossing  in  muni-  See  also  sections  5832,  8355.  8356,  and 

cipalities.  8430. 

§  8449.  Penalty  for  failure  of  jurors  to  attend. — Any  juror  duly  sum- 
moned to  attend  at  the  time  and  place  designated,  who  shall  fail  to  attend, 
shall  be  proceeded  against  in  the  same  manner,  and  be  subject  to  the  same 
penalties,  which  are  or  may  be  prescribed  by  law  for  default  in  the  attend- 
ing as  jurors  at  the  court  of  common  pleas. 

1932  Code,  §  8466;  Civ.  C.  '22,  §  5002;  Civ.  C.  '12,  §  3304;  Civ  .C.  '02,  §  2199;  G.  S. 
1561:  R.  S.  1755. 


Page  853  Penalties  and  Forfeitures  §  8453 

§  8450.     All  railroads,  whether  steam  or  electric,  entitled  to  condemn  land. 

— The  right  and  power  to  condemn  a  right  of  way  for  the  purposes  and 
in  the  manner  provided  in  this  article  for  railroads  operated  by  steam 
shall  be,  and  are  hereby,  extended  to  and  vested  in  all  railroads,  whether 
operated  by  steam,  electricity  or  other  motive  power. 

1932  Code,  §  8467;  Civ.  C.  '22,  §  5003;  Civ.  C.  '12,  §  3305;  1908  (25)  1045. 


ARTICLE  10 
Penalties  and  Forfeitures 

8451.  Malicious   injury  to  railroad.  8457.  Penalty  for  violations. 

8452.  Obstruction  of  engine,  etc.  8458.  Collection  of  fines  and  forfeitures. 

8453.  8454.  Penalty   for  prohibited   acts.        8459.  Remedies   cumulative. 

8455.  Compulsory   testimony   of   officers,      8460.  Repeated   violations. 
employees,   etc.  8461.  Operating  competing  lines. 

8456.  Limitation  of  actions. 

§  8451.  Penalty  for  injuring  railroad,  etc. — Whoever  wilfully  and  mali- 
ciously injures  in  any  way  any  railroad  or  anything  appertaining  thereto, 
or  any  materials  or  implements  for  the  construction  or  use  thereof,  or 
aids  or  abets  in  such  trespass,  shall  forfeit  to  the  use  of  the  corporation  for 
each  offense  treble  the  amount  of  damages  proved  to  have  been  sustained 
thereby,  to  be  recovered  in  an  action  of  tort  in  the  name  of  the  corporation. 
1932  Code,  §  8468;  Civ.  C.  '22,  §  5004;  Civ.  C.  '12,  §  3306;  Civ.  C.  '02,  §  2200;  G.  S. 
1518;  R.  S.  1733. 

See  §   1198. 

§  8452.  Penalty  for  obstructing  engine,  etc. — Whoever  wilfully  does,  or 
causes  to  be  done,  anything  with  intent  to  obstruct  any  engine  or  carriage 
passing  upon  a  railroad,  or  with  intent  to  endanger  the  safety  of  persons 
conveyed  in  or  upon  the  same,  or  aids  or  assists  therein,  shall  forfeit  to  the 
use  of  the  corporation  for  each  offense  treble  the  amount  of  damages  proved 
to  have  been  sustained  thereby,  to  be  recovered  in  an  action  in  any  court 
of  competent  jurisdiction. 

1932  Code,  §  8469;  Civ.  C.  '22,  §  5005;  Civ.  C.  '12,  §  3307;  Civ.  C.  '02,  §  2201;  G.  S. 
1521;  R.  S.  1734. 

§  8453.     Damages   and   penalty   for   prohibited   acts — limit   of   recovery. — 

Each  and  every  act,  matter  or  thing  in  this  chapter  declared  to  be  unlaw- 
ful is  hereby  prohibited;  and  in  case  any  person  or  persons  as  defined  in 
this  chapter  engaged  as  aforesaid  shall  do,  suffer  or  permit  to  be  done  any 
act,  matter  or  thing  in  this  chapter  prohibited  or  forbidden,  or  shall  omit 
to  do  any  act,  matter  or  thing  in  this  chaper  required  to  be  done,  or  shall 
be  guilty  of  any  violation  of  the  provisions  of  this  chapter,  such  person 
or  persons  shall,  where  no  specific  penalty  is  hereinbefore  already  provided 
for  such  violation,  forfeit  and  pay  to  the  person  or  persons  who  may  sus- 
tain damage  thereby  a  sum  equal  to  three  times  the  amount  of  the  damages 
so  sustained,  to  be  recovered  by  the  person  or  persons  so  damaged  by  suit 
in  any  circuit  court  in  this  State  where  the  person  or  persons  causing  such 
damage  can  be  found,  or  may  have  an  agent,  office  or  place  of  business; 
but  in  any  such  case  of  recovery  the  damage  shall  not  be  assessed  at  a  less 
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sum  than  two  hundred  and  fifty  dollars;  and  the  person  or  persons  so  of- 
fending shall,  for  each  offense,  forfeit  and  pay  a  penalty  of  not  less  than 
one  thousand  dollars,  to  be  recovered  by  the  State  by  action  in  any  circuit 
court  aforesaid,  to  be  brought  by  the  attorney  general  upon  the  request  of 
the  public  service  commissioners. 

1932  Code,  §  8470;  Civ.  C.  '22,  §  5006;  Civ.  C.  '12,  §  3308;  Civ.  C.  '02,  §  2202;  G.  S. 
1539;  R.  S.  1735;   1882  (17)   18. 


§  8454.  Action  regarded  as  subject  of  equity  jurisdiction — affirmative  re- 
lief— injunction,  etc. — Any  action  brought,  as  provided  in  section  8453,  to 
recover  any  penalty  or  damages,  may  be  considered,  and,  if  so  brought, 
shall  be  regarded,  as  a  subject  of  equity  jurisdiction,  and  discovery  and  af- 
firmative relief  may  be  sought  and  obtained  therein.  In  any  such  action  so 
brought  a  case  of  equitable  cognizance,  preliminary  or  final  injunctions 
may,  without  allegation  or  proof  of  damage  to  the  plaintiff  or  complainant, 
be  granted  upon  proper  application,  restraining,  forbidding  and  prohibiting 
the  commission  or  continuance  of  any  act,  matter  or  thing  within  the 
terms  of  purview  of  this  article  prohibited  or  forbidden. 

1932  Code,  §  8471;  Civ.  C.  '22,  §  5007;  Civ.  C.  '12,  §  3309;  Civ.  C.  '02,  §  2203;  G.  S. 
1539;  R.  S.  1736;  1882  (17)  18. 


Cross  references. — See  South  Carolina 
Const.,  1895  art.  1,  §  17  and  art.  9,  §§  20, 
21,  and  notes  thereto. 

As  to  distinction  between  action  for 
damages,  and  proceedings  for  compensa- 
tion, see  Ragsdale  v.  Southern  Ry.  Co., 
60  S.  C.  381,  38  S.  E.  609,  99  Am.  St. 
Rep.  737. 

Constitutionality.  —  The  special  pro- 
ceedings authorized  in  this  article  were 
held  constitutional  in  Atlantic,  etc.,  R. 
Co.  v.  South  Bound  R.  Co.,  57  S.  C.  317, 
35  S.  E.  553. 

Where  a  railroad,  wishing  to  condemn 
land,  must  proceed  under  this  and  the 
following  sections,  it  does  not  by  pro- 
ceeding thereunder  estop  itself  from  at- 
tacking the  Act  as  unconstitutional  as  to 
that  portion  which  fails  to  allow  an  ap- 
peal in  all  cases  from  the  clerk's  jury; 
the  invalidity  of  that  portion  not  de- 
stroying the  scheme  of  the  Act.  South 
Carolina,  etc.,  Ry.  v.  Ellen,  95  S.  C.  68, 
78  S.  E.  963,  Ann.  Cas.   15B,  1042. 

Remedy  exclusive. — This  remedy  in- 
cludes all  other  remedies  for  compensa- 
tion, and  is  exclusive  as  to  those  cases 
falling  within  its  provision.  McLauchlin 
v.  Charlotte,  etc.,  R.  Co.,  5  Rich.  597; 
Fuller  v.  Edings,  11  Rich.  239,  245,  85 
Am.  St.  Rep.  299,  51  L.  R.  A.  320.  Ann. 
Cas.  18B,  869;  Sams  v.  Port  Royal,  etc., 
R.  Co.,  15  S.  C.  484,  24  L.  R.  A.  (N.  S.) 
765,  Ann.  Cas.  12A,  1057;  Glover  v.  Rem- 
ley,  62  S.  C.  52,  39  S.  E.  780. 

The  rights  and  remedies  granted  by 
this  and  the  following  sections  are  ex- 
clusive, and  must  be  confined  within  the 
limits  of  the  purposes  and  privileges 
therein  stated.  Haig  v.  Wateree  Power 
Co.,  119  S.  C.  319,  112  S.  E.  55. 

Action     at    common-law. — Where     the 


company  enters  on  land  without  exer- 
cising the  right  to  condemn,  an  action 
for  damages  at  common-law  will  lie. 
Sims  v.  Ohio  River,  etc.,  Ry.  Co.,  56  S. 
C.  30,  33  S.  E.  746,  36  L.  R.  A.  (N.  S.)  522. 

When  section  not  applicable.  —  Two 
classes  of  cases  do  not  fall  within  this 
statute:  (1)  where  the  right  to  compen- 
sation is  disputed;  (2)  where  the  entry 
on  the  land  was  without  consent  or  per- 
mission of  the  owner  either  actual  or 
constructive.  Glover  v.  Remley,  62  S.  C. 
52,  39  S.  E.  780;  Tutt  v.  Port  Royal,  etc., 
Ry.  Co.,  28  S.  C.  388,  5  S.  E.  831. 

This  and  the  following  sections  afford 
no  remedy  to  determine  the  right  of  the 
owner  to  demand  compensation;  hence 
where  that  is  denied,  he  must  bring  his 
action  at  law.  Cureton  v.  South  Bound  R. 
Co.,  59  S.  C.  371,  37  S.  E.  914,  28  L.  R. 
A.  (N.  S.)  970;  Georgia,  etc.,  Ry.  Co.  v. 
Ridlehuber,  38  S.  C.  308,  17  S.  E.  24:  Aull 
v.  Columbia,  etc.,  R.  Co.,  42  S.  C.  431,  20 
S.  E.  302;  Boyd  v.  Winnsboro  Granite 
Co.,  66  S.  C.  433,  45  S.  E.  10. 

This  section  does  not  apply  where  the 
right  to  compensation  is  disputed.  South 
Bound  R.  Co.  v.  Burton.  63  S.  C.  348,  41 
S.  E.  451;  Charleston,  etc.,  R.  Co.  v.  Rey- 
nolds, 69  S.  C.  481,  504,  48  S.  E.  476,  28 
L.  R.  A.  (N.  S.)  40;  In  re  Rugheimer,  36 
F.    369. 

Consent  is  not  required  for  entry. 
Tompkins  v.  Augusta,  etc.,  R.  Co.,  33  S. 
C.  216,  11  S.  E.  692. 

Presumption  of  consent. — Consent  of 
owner  may  be  presumed  from  circum- 
stances. Verdier  v.  Port  Royal  R.  Co., 
15  S.  C.  476,  24  L.  R.  A.  (N.  S.)  765; 
Rankin  v.  Sievern,  etc.,  Ry.  Co.,  58  S. 
C.  532,  542,  36  S.  E.  997,  5  A.  L.  R.  1287. 

Object  of  notice. — The  requirement  of 
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notice  is  with  a  view  to  proceeding  to 
assess  the  value  in  case  of  refusal,  but 
does  not  prevent  the  owner  from  giving 
permission  without  first  receiving  previ- 
ous notice,  which  permission  may  be  in- 
ferred from  facts  and  circumstances.  El- 
lison v.  Greenville,  etc.,  Ry.  Co.,  94  S.  C. 
425,  77  S.  E.  723.  78  S.  E.  231. 

As  to  notice  to  landowner,  see  Tomp- 
kins v.  Augusta,  etc.,  R.  Co.,  37  S.  C.  382, 
16  S.  E.   149. 

Effect  of  failure  to  give  landowner  no- 
tice.— If  the  railroad  company  does  not 
give  the  landowner  written  notice,  his 
failure  to  give  the  company  notice  of  his 
refusal  will  not  authorize  it  to  enter 
upon  the  land,  and  it  is  a  trespasser  if  it 
does  so  in  such  case.  Moore  v.  North  & 
South  Carolina  R.  Co.,  94  S.  C.  243,  77 
S.  E.  926. 

Demand  as  prerequisite  to  recovery. — 
As  to  when  demand  is  not  a  prerequi- 
site to  recovery  of  compensation,  see 
Dobson  v.  Postal  Tel.,  etc.,  Co.,  79  S.  C. 
429,  60  S.  E.  948. 

The  owner  is  the  owner  at  the  time 
the  road  was  finished  through  the  land. 
Lewis  v.  Wilmington,  etc.,  R.  Co.,  11 
Rich.  91.  Ann.  Cas.  12A.  1057. 

And  the  owner  having  claimed  com- 
pensation his  donee  cannot  afterwards 
recover  the  land.  Sams  v.  Port  Royal, 
etc.,  R.  Co.,  15  S.  C.  484,  24  L.  R.  A.  (N. 
S.)  765,  Ann.  Cas.  12A,  1057. 

One  having  absolute  control  may  give 
the  consent  as  owner.  Tutt  v.  Port  Royal, 
etc.,  R.  Co.,  16  S.  C.  365;  Tompkins  v. 
Augusta,  etc.,  R.  Co.,  21  S.  C.  420,  2  A. 
L.  R.  780. 

Owner  is  a  general  term  and  applies  to 
any  one  having  a  legal  interest  in  the 
land.  Georgia,  etc.,  Ry.  Co.  v.  Scott,  38 
S.  C.  34,  16  S.  E.  185,  839,  30  L.  R  .A. 
315,  331,  2  A.  L.  R.  784. 

Co-tenants.  —  One  co-tenant  having 
granted  her  interest  to  railroad  company, 
other  co-tenants  cannot  recover  compen- 
sation for  right  of  way  until  partition. 
Charleston,  etc.,  R.  Co.,  v.  Leech,  33  S.  C. 
175,  11  S.  E.  631,  26  Am.  St.  Rep.  667,  30 
Am.  St.  Rep.  208. 

Condemnation  proceedings  are  proper 
where  co-tenant  permits  entry.  Granger 
v.  Postal  Tel.  Co.,  70  S.  C.  528,  50  S.  E. 
193,  106  Am.  St.  Rep.  750. 

Rights  of  remaindermen. — Remainder- 
men are  owners  within  the  meaning  of 
the  Constitution,  art.  I,  §  17,  and  where 
they  refused  consent  to  entry,  and  the 
company  entered,  without  condemning 
the  right  of  way,  under  deed  from  the 
life  tenant,  the  remaindermen  may  bring 
an  action  at  common  law,  after  the  fall- 
ing in  of  the  life  estate  to  recover  com- 
pensation. Cureton  v.  South  Bound  R. 
Co.,  59  S.  C.  371,  37  S.  E.  914,  28  L.  R.  A. 
(N.  S.)  970;  Glover  v.  Charleston,  etc., 
Ry.,  72  S.  C.  381,  51  S.  E.  917. 

Where  a  life  tenant  conveys  a  right  of 


way  to  a  railroad  company,  and  the  re- 
maindermen are  minors,  they  may  have 
damages  to  their  lands  assessed  against 
the  railroad  company  after  the  death  of 
the  life  tenant,  and  after  more  than  one 
year  from  completion  of  the  road,  under 
this  section  and  §§  8455,  8463.  Charles- 
ton, etc.,  R.  Co.  v.  Reynolds,  69  S.  C. 
481,  48  S.  E.  476,  28  L.  R.  A.   (N.  S.)  40. 

Remedy  for  obstruction  of  private  way. 
— The  owner  of  a  private  right  of  way 
which  is  obstructed  by  a  railway  com- 
pany in  the  construction  of  its  road 
cannot  recover  in  an  action  for  damages, 
but  must  proceed  to  obtain  compensa- 
tion in  the  manner  prescribed  by  this 
and  the  following  sections,  although  the 
statutes  speak  generally  of  the  taking  of 
"lands"  for  railway  purposes,  and  not  of 
easements.  Ross  v.  Georgia,  etc.,  Ry.  Co., 
33  S.  C.  477,  12  S.  E.  101. 

Public  railroads  have  power  to  cross 
private  railroads.  Alderman  &  Sons  Co. 
v.  Wilson  Lbr.  Co.,  77  S.  C.  165,  169,  57 
S.   E.    756. 

Private  corporations. — Where  a  private 
corporation  has  power  to  exercise  right 
of  eminent  domain  to  build  a  private 
road  the  general  laws  as  to  highway 
crossings  apply.  Ex  parte  Bacot,  36  S.  C. 
125,  15  S.  E.  204,  64  Am.  St.  Rep.  75,  86, 
79  Am.  St.  Rep.  468,  88  Am.  St.  Rep.  931, 
102  Am.  St.  Rep.  825,  16  L.  R.  A.  586,  51 
L.  R.  A.  66,  55  L.  R.  A.  839,  35  L.  R.  A. 
(N.  S.)  648. 

Foreign  corporations  cannot  condemn. 
Burnett  v.  Postal  Tel.,  etc.,  Co.,  79  S.  C. 
462,  60  S.  E.  1116. 

Statute  of  limitations.  —  Proceedings 
for  compensation  may  be  barred  by  stat- 
ute of  limitations.  Waring  v.  Cheraw, 
etc.,  R.  Co.,  16  S.  C.  416,  2  A.  L.  R.  42,  55. 

Proceedings  by  interpleader. — As  to 
acquirement  of  land  for  right  of  way  by 
contract  to  purchase,  with  proceedings 
by  interpleader  to  determine  right  of 
contending  parties  to  purchase  money, 
see  Chamberlain  v.  Northeastern  R.  Co., 
41  S.  C.  399,  19  S.  E.  743,  996,  44  Am.  St. 
Rep.  717,  25  L.  R.  A.  139. 

Estoppel  to  claim  easement. — As  to 
estoppel  to  claim  easement,  see  Colum- 
bia, etc.,  R.  Co.  v.  Laurens  Cotton  Mills, 
82  S.  C.  24.  61  S.  E.  1089,  62  S.  E.  1119,  24 
L.  R.  A.  (N.  S.)  53,  72,  Ann.  Cas.  13A, 
1072,  Ann.  Cas.  18D,  1040. 

Damages. — As  to  damages  where  per- 
mission of  entry  was  obtained  by  fraud, 
see  Mason  v.  Postal  Tel.,  etc.,  Co.,  74  S. 
C.   557,   54  S.   E.   763. 

As  to  compensatory  damages  for  an  un- 
intentional trespass,  see  Baldwin  v.  Pos- 
tal Tel.,  etc.,  Co.,  78  S.  C.  419,  59  S.  E.  67, 
L.  R.  A.  1917F,  645,  Ann.  Cas.  15C,  933; 
Wood  v.  Pacolet  Mfg.  Co.,  80  S.  C.  47, 
49,  61  S.  E.  95. 

See  generally.  Tutt  v.  Port  Royal,  etc., 
Ry.  Co.,  28  S.  C.  388,  5  S.  E.  831,  as  to 
effect  of  conveyance  by  life-tenant. 
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Applied   in   Carolina,   etc.,   Ry.   Co.   v.  485,   110  Am.  St.  Rep.  579,   10  L.  R.   A. 

Alexander,   155   S.   C.   91,   151   S.   E.   893;  (N.   S.)   909,   11   L.  R.   A.    (N.   S.)   942,   22 

Lockhart  Power  Co.  v.  Askew,  110  S.  C.  L.   R.   A.    (N.    S.)    8,   36,   47,   75,    87,    123, 

449,    96    S.    E.    685;   Riley    v.    Charleston  Ann.  Cas.  15A,  83;  Ex  parte  Bennett,  26 

Union  Station  Co.,  71  S.  C.  457,  51  S.  E.  S.   C.   317,  2   S.   E.   389. 

§  8455.  Officers,  employees,  etc.,  compellable  to  testify — production  of 
books,  papers,  etc. — In  any  action  aforesaid,  and  upon  any  application  for 
any  injunction  provided  for  in  sections  8453  and  8454,  any  director,  officer, 
receiver  or  trustee  of  any  corporation  or  company  aforesaid,  or  any  re- 
ceiver, trustee  or  person  aforesaid,  or  any  agent  of  any  such  corporation  or 
company,  receiver,  trustee  or  person  aforesaid,  or  of  any  of  them  alone  or 
with  any  other  person  or  persons,  party  or  parties,  may  and  shall  be  com- 
pelled to  attend,  appear  and  testify  and  give  evidence;  and  no  claim  that 
any  such  testimony  or  evidence  might  or  might  not  tend  to  criminate 
the  person  testifying  or  giving  evidence  shall  be  of  any  avail;  but  such 
evidence  of  testimony  shall  not  be  used  as  against  such  person  on  the  trial 
of  any  indictment  against  him.  The  attendance  and  appearance  of  any  of 
the  persons  who,  as  aforesaid,  may  be  compelled  to  appear  or  testify,  and 
the  giving  of  the  testimony  or  evidence  by  such  persons,  respectively,  and 
the  production  of  books  and  papers  by  them,  may  and  shall  be  compelled, 
the  same  as  in  the  case  of  any  other  witness;  and  if  such  deposition  or 
evidence  or  the  production  of  any  books  or  papers  may  be  desired  or  re- 
quired for  the  purpose  of  applying  for  or  sustaining  any  injunction  afore- 
said, the  same  and  the  production  of  books  and  papers  may  and  shall  be 
had,  taken  and  compelled  by  or  before  the  clerk  of  the  court  in  which  said 
action  is  pending,  or  in  any  manner  provided  by  the  laws  of  this  State  as  to 
the  taking  of  other  depositions  or  evidence,  or  the  attendance  of  witnesses 
or  the  production  of  other  books  or  papers. 

1932  Code,  §  8472;  Civ.  C.  '22,  §  5008;  Civ.  C.  '12,  §  3310;  Civ.  C.  '02,  §  2204;  G.  S. 
1539;  R.  S.  1737;  1882  (17)  18. 

See  notes  to  preceding  section.  jury.  Ex  parte  Bennett,  26  S.  C.  317,  2 

Powers   of  circuit   judge   are   judicial,  S.  E.  389;  Ex  parte  Bacot,  36  S.  C.  125, 

not   ministerial;   he   may   exercise   com-  15  S.  E.  204,  64  Am.  St.  Rep.  75,  86,  79 

mon-law  powers  in  the  execution  of  his  Am.   St.  Rep.  468,   88  Am.   St.  Rep.   931, 

duties,  State  v.  Columbia,  etc.,  R.  Co.,  1  102  Am.  St.  Rep.  825,  16  L.  R.  A.  586,  51 

S    C    46    12   Am.  Dec.   608,   111   Am.   St.  L.  R.  A.  66,  55  L.  R.  A.  839,  35  L.  R.  A. 

Rep.  957,  51  L.  R.  A.  66,  58  L.  R.  A.  857.  (N.   S.)  648. 

Service  of  petition  upon  parties  in  in-  Entering   without   consent. — The   own- 

terest. — This    section    does    not    require  er   need   not   exhaust  his   remedy   under 

service   of  the  petition  upon  parties   in  this  section  where  the  railroad  company 

interest.  Ex  parte  Bacot,  36  S.  C.  125,  15  enters  without  his  consent,  before  bring- 

S.  E.  204,  64  Am.  St.  Rep.  75,  86,  79  Am.  ing   an   action    to    recover   possession    of 

St    Rep.   468,   88   Am.   St.   Rep.   931,    102  the  land.   Tompkins  v.  Augusta,   etc.,  R. 

Am.  St.  Rep.  825,  16  L.  R.  A.  586,  51  L.  Co.,  37  S.  C.  382,  16  S.  E.   149. 

R    A   66    55   L.   R.   A.    839,   35   L.   R.   A.  Applied  in  Cureton  v.  South  Bound  R. 

(N.    S.)    648;   Charleston,    etc.,   R.    Co.   v.  Co..  59  S.  C.  371,  37  S.  E.  914,  28  L.  R.  A. 

Reynolds,  69  S.  C.  481,  504,  48  S.  E.  476,  (N.  S.)  970;  Atlantic,  etc.,  R.  Co.  v.  South 

28  L.  R.  A.  (N.  S.)  40;  In  re  Rugheimer,  Bound   R.   Co.,   57    S.   C.    317,    35   S.    E. 

36  F   369    374  553;  Georgia,  etc.,  Ry.  Co.  v.  Ridlehuber, 

Description  of  land.— Though  descrip-  38  S.  C.  308,  17  S.  E.  24;  Lexington  Water 

tion  of  land  in  petition  be  insufficient,  Power  Co.  v.  Wingard,  150  S.  C.  418,  148 

the  judge  has  jurisdiction  to  empanel  a  S.  E.  366. 

§  8456.     Limitation  of  action — judgments — against  whom  to  be  rendered. — 

No  action  provided  for  in  sections  8453,  8454  and  8455  shall  be  sustained 
unless  brought  within  two  years  after  the  cause  of  action  shall  accrue. 
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And  any  judgment  under  the  provisions  of  this  article  shall  be  rendered 
against  the  person  or  persons  violating  its  provisions,  and  against  the  cor- 
poration or  corporations  in  whose  service  or  under  whose  authority  they 
perform  such  unlawful  acts. 

1932  Code,  §  8473;  Civ.  C.  '22,  §  5009;  Civ.  C.  '12.  §  3311;  Civ.  C.  '02,  §  2205;  G.  S. 
1539;  R.  S.  1738;  1882  (17)  18. 

§  8457.  Penalty  for  violation. — Any  director  or  officer  of  any  corporation 
or  company  acting  or  engaged  as  aforesaid,  or  any  receiver  or  trustee,  les- 
see, or  person  acting  or  engaged  as  aforesaid,  or  any  agent  of  any  such  cor- 
poration or  company,  receiver,  trustee  or  person  aforesaid,  or  of  one  of 
them  alone,  or  with  any  other  corporation,  person,  or  party,  who  shall  di- 
rectly or  indirectly  do,  or  cause  or  willingly  suffer  or  permit  to  be  done, 
any  act,  matter,  or  thing  in  this  chapter  prohibited  or  forbidden,  or  directly 
or  indirectly  aid  or  abet  therein,  or  shall  directly  or  indirectly  omit  or  fail 
to  do  any  act,  matter,  or  thing  in  this  chapter  required  to  be  done,  or  'cause 
or  willingly  suffer  or  permit  any  act,  matter  or  thing  so  directed  or  re- 
quired to  be  done,  not  to  be  so  done,  or  shall  directly  or  indirectly  aid  or 
abet  any  such  omission  or  failure,  or  shall  directly  or  indirectly  be  guilty  of 
any  infraction  of  this  chapter,  or  directly  or  indirectly  aid  or  abet  therein, 
shall,  unless  otherwise  hereinbefore  specially  provided,  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  not  less  than  two 
hundred  dollars. 

1932  Code,  §  8474;  Civ.  C.  '22,  §  5010;  Civ.  C.  '12,  §  3312;  Civ.  C.  '02,  §  2206;  G.  S. 
1540;  R.  S.  1739;  1882  (17)  18. 


Constitutionality.  —  This  section  was 
held  constitutional  in  Atlantic,  etc.,  R. 
Co.  v.  South  Bound  R.  Co.,  57  S.  C.  317, 
35  S.   E.  553. 

Estimate  of  compensation. — Supposed 
benefits  from  railroad  cannot  be  consid- 
ered. Charleston,  etc.,  R.  Co.  v.  Leech, 
33  S.  C.  175,  11  S.  E.  631,  26  Am.  St.  Rep. 
667,  30  Am.  St.  Rep.  208. 

The  value  of  the  land  and  special  dam- 
ages are  only  to  be  estimated  under  this 
section.  Bowen  v.  Atlantic,  etc.,  R.  Co., 
17  S.  C.  574,  88  Am.  Dec.  115,  85  Am.  St. 
Rep.  310,  9  L.  R.  A.  (N.  S.)  837,  L.  R. 
A.  1916E,  445;  Tompkins  v.  Augusta,  etc., 
R.  Co.,  21  S.  C.  420,  2  A.  L.  R.  780. 

Where  portion  of  land  is  condemned 
for  a  dam,  compensation  may  be  had  for 
depreciation  in  value  of  the  remainder 
by  reason  of  the  bringing  of  mosquitos 
causing  malaria,  if  such  element  of  dam- 
age is  reasonably  certain  to  arise,  under 
this  section,  the  question  being  for  the 
jury  to  determine  from  the  circum- 
stances and  facts  in  each  case,  but  spec- 
ulative damages  founded  on  mere  possi- 
bilities, and  damages  resulting  from 
negligence  in  the  use  of  the  condemned 
property,  cannot  be  properly  awarded. 
Lockhart  Power  Co.  v.  Askew,  110  S.  C. 
449,  96  S.  E.  685. 

As  to  estimate  of  compensation,  see 
also,  Greenville,  etc.,  R.  Co.  v.  Partlow, 
5  Rich.  428,  45  Am.  Dec.  532,  88  Am.  Dec. 
115,  85  Am.  St.  Rep.  304,  312,  9  L.  R.  A. 


(N.  S.)  837,  10  A.  L.  R.  452;  White  v. 
Charlotte,  etc.,  R.  Co.,  6  Rich.  47,  88  Am. 
Dec.  115,  85  Am.  St.  Rep.  312;  North- 
eastern R.  Co.  v.  Sineath,  8  Rich.  185,  85 
Am.  St.  Rep.  305,  10  A.  L.  R.  452; 
Charleston,  etc.,  R.  Co.  v.  Blake.  12  Rich. 
634,  95  Am.  Dec.  74,  131  Am.  St.  Rep. 
322,  26  L.  R.  A.  756,  Ann.  Cas.  12C,  111, 
Ann.  Cas.   16D,  960. 

Special  damages.  —  Compensation  in- 
cludes special  damages.  Johnson  v. 
Southern  Ry.,  71  S.  C.  241,  50  S.  E.  775, 
110  Am.  St.  Rep.  572. 

Injuries  from  raising  highway  grade 
are  not  so  connected  with  construction 
of  railroad  as  to  be  included  in  deed  in 
lieu  of  condemnation  proceeding  under 
this  section.  White  v.  Southern  R.  Co., 
142  S.  C.  284,  140  S.  E.  560,  57  A.  L.  R. 
634. 

Jury's  verdict.  —  Jury's  verdict  on 
amount  of  compensation  is  not  entitled 
to  be  entered  as  verdict  on  money  de- 
mand. Haig  v.  Wateree  Power  Co.,  119 
S.  C.  319,  112  S.  E.  55.  As  to  verdict,  see 
also,  Davis  v.  Union  Mfg.,  etc.,  Co.,  83  S. 
C.  259,  65  S.  E.  234,  Ann.  Cas.  14D, 
1140. 

A  verdict  of  compensation  for  land 
condemned  for  dam  under  this  section 
is  not  a  bar  to  actions  for  subsequent 
negligence  in  the  use  of  the  property 
condemned.  Lockhart  Power  Co.  v.  As- 
kew,  110  S.  C.  449,  96  S.  E.  685. 

Rights  of  remaindermen. — As  to  valu- 
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ation    of    rights    of    remaindermen,    see      S.  C.  481,  508,  48  S.  E.  476,  28  L.  R.  A. 
Charleston,  etc.,  R.  Co.  v.  Reynolds,  69      (N.  S.)  40. 


§  8458.  Fines  and  forfeitures — how  collected. — In  the  case  of  all  fines  or 
forfeitures  provided  for  or  prescribed  in  this  chapter,  such  fines  or  forfei- 
tures shall  be  collected  by  an  action  to  be  brought  in  the  name  of  the  State 
against  the  offending  person  or  corporation  in  any  court  of  competent 
jurisdiction,  by  the  attorney  general  of  this  State,  or  the  solicitor  of  the 
circuit  in  which  the  offense  is  in  whole  or  in  part  committed.  And  upon  re- 
covery in  any  such  action  the  attorney  general,  or  the  solicitor,  as  the  case 
may  be,  conducting  such  proceedings,  shall  be  entitled  to  a  compensation 
of  ten  per  cent,  of  the  amount  so  recovered  and  actually  collected,  and  the 
balance  shall  go  to  the  State. 

1932  Code,  §  8475;  Civ.  C.  '22,  §  5011;  Civ.  C.  '12,  §  3313;  Civ.  C.  '02,  §  2207;  G.  S. 
1542;  R.  S.  1740;  1882  (17)  839; 


Constitutionality. — As  to  constitution- 
ality of  this  section,  see  South  Carolina, 
etc.,  Ry.  v.  Ellen,  95  S.  C.  68,  78  S.  E. 
963,  Ann.  Cas.  15B,   1042. 

Review  of  order  allowing  appeal.  — 
The  order  of  court  allowing  the  appeal  is 
reviewable  on  appeal  from  the  final  or- 
der. Atlantic,  etc.,  R.  C.  v.  South  Bound 
R.  Co.,  57  S.  C.  317,  35  S.  E.  553. 

Appeal  from  order  of  circuit  court  as 
to  new  trial. — Order  in  circuit  court 
granting  new  trial  is  appealable.  Atlan- 
tic, etc.,  R.  Co.  v.  South  Bound  R.  Co., 
57  S.  C.  317,  35  S.  E.  553. 

But  when  circuit  court  declares  it  is 
not  satisfied  with  reasonable  sufficiency 
of  grounds  for  trial  de  novo,  the  Supreme 
Court  can  grant  no  relief.  Southern 
Power  Co.  v.  Williams,  85  S.  C.  172,  177, 
67  S.  E.  136. 

Review  of  finding  of  circuit  court. — 
On  appeal  the  Supreme  Court  will  not 
review  the  finding  of  the  circuit  court 
as  to  the  sufficiency  of  the  grounds  of 
appeal.  Chesterfield,  etc.,  R.  Co.  v.  John- 
son, 58  S.  C.  560,  36  S.  E.  919. 

Prerequisites  to  appeal. — The  service 
of  both  the  notice  and  grounds  of  appeal 
within  fifteen  days  are  essential  to  the 
appeal.  Atlantic,  etc.,  R.  Co.  v.  South 
Bound  R.  Co.,  57  S.  C.  317,  35  S.  E.  553. 

The  circuit  court  is  without  authority 
to  hear  the  appeal  unless  appellant  gave 
the  required  notice  with  the  grounds 
thereof.  Southern  Power  Co.  v.  Williams, 
85  S.  C.  172,  67  S.  E.  136. 

Right  of  trial  by  jury  on  appeal. — As 
to  right  of  trial  by  jury  in  circuit  court 
on  appeal,  see  Chesterfield,  etc.,  R.  Co. 
v.  Johnson,  58  S.  C.  560,  36  S.  E.  919. 

Power  of  circuit  court  to  set  aside  ver- 
dict.— This    section,    providing    that    the 


verdict  in  condemnation  proceedings  in 
the  circuit  court  shall  be  conclusive  un- 
less a  new  trial  is  ordered  by  the  Su- 
preme Court,  does  not  deprive  the  cir- 
cuit court  of  power  to  set  aside  the  ver- 
dict and  grant  a  new  trial;  such  provision 
appearing  to  have  been  inserted  merely 
to  provide  a  right  of  review  by  the  Su- 
preme Court,  when  viewed  in  the  light 
of  legislation  contemporary  with  the  con- 
demnation act.  Southern  Power  Co.  v. 
White,  92  S.  C.  219,  75  S.  E.  459,  51  L. 
R.  A.   (N.   S.)   862. 

Vacating  verdict  for  defects. — On  the 
filing  of  a  paper  purporting  to  be  the 
verdict  of  the  jury  in  a  proceeding  to 
assess  compensation  for  the  flowing  back 
of  water  by  a  dam,  the  dam  owner  had 
a  right  to  proceed  by  appeal  under  this 
section,  and  urge  its  objections  to  the 
validity  of  the  verdict,  or  to  move  to  set 
aside  the  verdict  for  defects  appar- 
ent on  the  face  thereof,  rendering  it  null. 
Davis  v.  Union  Mfg.,  etc.,  Co.,  83  S.  C. 
259,  65  S.  E.  234,  Ann.  Cas.  14D,  1140. 

Sufficiency  of  depositing  money  with 
clerk. — Water  company,  pending  appeal, 
could  enter  on  lands  for  erection  of  dam 
by  depositing  with  clerk  amount  of  com- 
pensation awarded  by  clerk's  jury  in 
condemnation  proceedings,  since  money 
need  not  be  actually  paid  over  to  land- 
owners pending  appeal.  Lexington  Water 
Power  Co.  v.  Wingard,  150  S.  C.  418,  148 
S.  E.  366. 

Damages. — As  to  measure  of  damages, 
see  Northeastern  R.  Co.  v.  Sineath,  8 
Rich.  185,  85  Am.  St.  Rep.  305,  10  A.  L. 
R.  452.  As  to  special  damages,  see  Bowen 
v.  Atlantic,  etc.,  R.  Co.,  17  S.  C.  574,  88 
Am.  Dec.  115,  85  Am.  St.  Rep.  310,  9 
L.  R.  A.  (N.  S.)  837,  L.  R.  A.  1916E,  445. 


§  8459.  Persons  injured — rights — remedy  cumulative. — This  chapter  shall 
not  be  so  construed  as  to  waive  or  affect  the  right  of  any  person  injured  by 
the  violation  of  any  law  in  regard  to  railroad  corporations  from  prosecut- 
ing or  proceeding  for  his  private  damages  in  any  manner  allowed  by  law. 
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But  the  remedies  hereby  given  persons  injured  shall  be  regarded  as  cumu- 
lative to  any  and  all  the  remedies  now  given  by  or  existing  at  law  against 
railroad  corporations. 

1932  Code,  §  8476;  Civ.  C.  '22,  §  5012;  Civ.  C.  '12,  §  3314;  Civ.  C.  '02,  §  2208;  G.  S. 
1543;  R.  S.  1741;  1882  (17)  839. 

See  generally,  Gaffney  v.  Wood,  74  S.      ern  Ry.  Co.,  60  S.  C.  381,  38  S.  E.  609, 
C.  323,  54  S.  E.  573;  Ragsdale  v.  South-      99  Am.   St.  Rep.   737. 

§  8460.  Proceedings  in  case  of  repeated  violations. — Whenever  any  of  the 
railroad  corporations  of  this  State  have  repeatedly  and  wilfully  violated 
any  of  the  provisions  of  this  chapter,  and  have  been  found  guilty,  or  judg- 
ment had  against  them  within  this  State,  of  such  violation  more  than  once, 
or  penalties  have  been  recovered  in  penal  actions  for  such  violations  more 
than  once,  the  commissioners  may,  if  they  think  it  consistent  with  the  pub- 
lic interest,  instruct  the  attorney  general  to  proceed  against  such  corpor- 
ation, in  any  court  of  competent  jurisdiction,  by  an  information  in  the 
nature  of  a  quo  warranto,  alleging  such  conviction  or  recoveries  as  cause 
of  forfeiture  of  their  respective  charters  of  incorporations,  and  upon  proof 
of  the  same  there  shall  be  judgment  of  ouster  and  final  execution  as  in 
other  cases  of  proceedings  by  quo  warranto. 

1932  Code,  §  8477;  Civ.  C.  '22,  §  5013;  Civ.  C.  '12,  §  3315;  Civ.  C.  '02,  §  2209;  G.  S. 
1546;  R.  S.  1742;  1882  (17)  841. 

§  8461.     Penalty  for  a  railroad  company  operating  competing  lines. — Any 

railroad  company  owning,  leasing  or  operating  competing  railroad  lines 
within  this  State  in  violation  of  law  shall  be  subject  to  a  penalty  of  one 
hundred  dollars  for  every  day  that  such  competing  lines  are  owned,  leased 
or  operated,  such  penalty  to  be  recovered  in  any  court  of  competent  juris- 
diction in  any  county  through  which  either  of  such  competing  lines  may 
pass,  by  any  citizen  thereof  who  may  sue  for  the  same,  one-half  of  such 
penalty  to  go  to  the  party  suing  therefor  and  the  other  half  to  the  State: 
provided,  that  the  provisions  of  this  chapter  shall  be  without  prejudice  to 
any  remedy  which  the  State  may  be  entitled  to  in  its  own  behalf. 

1932  Code,  §  8478;  Civ.  C.  '22,  §  5014;  Civ.  C.  '12,  §  3316;  Civ.  C.  '02  ,§  2210;  1897 
(22)  492. 

Title  of  railroad  company  in  roadbed,  does  not  fix  a  time  within  which  the 
— Under  this  section  a  railroad  company  award  must  be  paid,  it  cannot  be  re- 
can  claim  only  an  easement  in  its  road-  quired  until  the  actual  taking  or  entry 
bed.  Tutt  v.  Port  Royal,  etc.,  Ry.  Co.,  28  on  the  land,  in  view  of  this  section,  pro- 
S.  C.  388,  5  S.  E.  831.  viding  that  upon  payment  of  the  award 
Where  county  may  acquire  fee.  —  the  use  of  the  land  shall  vest  in  the  con- 
Greenwood  county,  in  developing  a  hy-  demnor.  Haig  v.  Wateree  Power  Co.,  119 
droelectric  project,  following  the  pro-  S.  C.  319,  112  S.  E.  55. 
cedure  under  these  sections  but  deriving  Use  of  land  for  private  gain. — This 
its  authority  from  another  section,  ac-  section  prohibits  a  railroad  company  on 
quired  a  fee  simple  title  by  condemna-  pain  of  forfeiture  from  using  for  private 
tion.  Greenwood  County  v.  Watkins,  195  gain  land  which  it  acquired  under  the 
S.  C.  51,  12  S.  E.  (2d)  545.  right  of  eminent  domain  for  a  public  use, 
When  right  of  way  vests. — The  right  but,  to  destroy  the  right,  there  must  be 
of  way  does  not  vest  until  payment  of  either  a  use  separate  or  distinct  from 
the  compensation.  Gillison  v.  Savannah,  railroad  purposes  or  nonuser  for  railroad 
etc.,  R.  Co.,  7  S.  C.  173;  Buckner  v.  Sa-  purposes,  under  circumstances  indicating 
vannah,  etc.,  R.  Co.,  7  S.  C.  325,  58  L.  R.  an  intention  to  abandon  the  right  of  way. 
A.  721,  Ann.  Cas.  12C,  595,  Ann.  Cas.  Lorick  v.  Southern  Ry.,  87  S.  C.  71,  68 
13B,  59.  See  this  case  as  to  how  payment  S.  E.  931,  Ann.  Cas.  17D,  596. 
is  enforced.  Damages  for  use  of  land  for  other  pur- 
Time  within  which  award  must  be  poses. — As  to  right  of  owner  to  recover 
made.   —  Where   the   condemnation  act  damages  on  account  of  use  of  land  for 
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other  purposes,  see  Ragsdale  v.  South- 
ern Ry.  Co.,  60  S.  C.  381,  38  S.  E.  609,  99 
Am.  St.  Rep.  737.  See  this  case  as  to  en- 
joining such  use. 

See  generally.  Southern  Ry.  Co.  v.  Gos- 
sett,  79  S.  C.  372,  60  S.  E.  956,  L.  R.  A. 
1916B,  658;  Southern  Ry.  v.  Howell,  79 


S.  C.  281,  286,  60  S.  E.  677,  131  Am.  St. 
Rep.  312;  Columbia,  etc.,  R.  Co.  v.  Lau- 
rens Cotton  Mills,  82  S.  C.  24.  61  S.  E. 
1089,  62  S.  E.  1119,  24  L.  R.  A.  (N.  S.) 
53.  72,  Ann.  Cas.  13A,  1072,  Ann.  Cas. 
18D,  1040. 


CHAPTER  160-A 
Grade  Crossings  and  Grade  Separation  Structures  Across  Railroad  Tracks 


8462.  Elimination  of  grade  crossings  uni- 
form. 

8463.  Notice  to  railway  company — proce- 
dure. 

8464.  Select  materials. 

8465.  Division   of   costs,    rights    of   way. 

8466.  Private   crossings. 

8467.  Special  agreements. 

8468.  Failure  of  railroad  to  comply  with 
orders. 


8469  thru  8471.  Appeals. 

8472.  Definitions. 

8473.  Operators     of     railroad     construct 
proper  grade  crossings. 

8474.  8475.  Highway  department  cooper- 
ate. 

8476.  Apportionment  of  costs. 

8477.  Application  of  sections. 

8478.  Appeal  by  railroad  companies. 


§  8462.  Uniform  basis  for  elimination  of  grade  crossings. — The  provisions 
of  sections  8462  to  8472  shall  apply  throughout  the  State  of  South  Carolina, 
to  the  elimination  of  grade  crossings,  whether  such  elimination  be  made 
upon  the  order  or  request  of  the  state  highway  commission,  counties,  cities, 
drainage  districts  or  other  subdivisions  or  departments  of  the  State  Gov- 
ernment. 

1932  Code,  §  8437;  1924  (33)   1057. 


Easement  in  public  highway. — Under 
this  section  a  railroad  constructing  a 
track  along  a  public  highway  acquires 
easement  merely  in  that  portion  neces- 
sary for  its  roadbed.  Atlanta,  etc.,  Ry.  Co. 
v.  Easley,  117  S.  C.  494,  109  S.  E.  285. 

Private  and  public  railroads  treated 
alike. — There  is  no  distinction  recognized 
under  this  Act  between  private  and  pub- 
lic railroads.  Therefore,  when  the  Legis- 
lature declares  the  power  to  condemn  a 
right  of  way  for  a  crossing  over  the  same, 
it  includes  the  power  to  so  condemn  a 
crossing  over  any  existing  railroad,  be 
the  same  public  or  private.  Alderman  & 
Sons  Co.  v.  Wilson  Lbr.  Co.,  77  S.  C. 
165,   57   S.  E.  756,   757. 

As  to  right  to  cross  over  existing  right 
of  way,  see  also,  Wilson  v.  Alderman  & 
Sons  Co.,  69  S.  C.  176.  48  S.  E.  81;  Alder- 
man &  Sons  Co.  v.  Wilson,  69  S.  C.  156, 
48  S.  E.  85,  71  S.  C.  64,  50  S.  E.  643;  Al- 
derman &  Sons  Co.  v.  Wilson  Lumber 
Co.,  77  S.  C.  165,  57  S.  E.  756. 

Where  a  railroad  company  lays  its 
tracks  in  a  village  street  by  permission 


of  the  county  commissioners,  it  cannot 
later  claim  any  rights  as  by  condemna- 
tion. Conway  v.  Atlantic,  etc.,  R.  Co.,  20 
F.  (2d)  250. 

A  requirement  by  a  town  that  a  rail- 
road company  remove  its  tracks  from  a 
street,  is  valid  under  this  section  in  view 
of  the  circumstances  necessitating  such 
action.  Conway  v.  Atlantic,  etc.,  R.  Co., 
20  F.  (2d)  250. 

A  railroad  may  obtain  the  right  to  cross 
another  when  it  appears  that  such  cross- 
ing would  not  be  an  unreasonable  hind- 
rance of  the  right  of  way  to  be  crossed, 
and  the  consent  of  the  railroad  commis- 
sion is  first  obtained.  Seaboard,  etc..  Ry. 
v.  Atlantic  Coast  Line  R.  Co.,  88  S.  C. 
477,  479,  71  S.  E.  39.  See  also,  Atlantic, 
etc.,  R.  Co.  v.  Seaboard,  etc.,  Ry.,  88  S.  C. 
464,  71  S.  E.  34. 

As  to  acquiescence  in  use  of  right  of 
way  by  pedestrians,  see  Matthews  v. 
Seaboard,  etc.,  Ry.,  67  S.  C.  499,  506,  46 
S.  E.  335,  65  L.  R.  A.  286,  L.  R.  A.  1916E. 
462. 


§  8463.     Notice  to  railway  company — procedure  upon  failure  to  agree. — 

Whenever  any  such  department  of  the  State  Government  as  mentioned  in 
section  8462  having  jurisdiction,  may  determine  upon  the  elimination  of 
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any  grade  crossing  by  means  of  a  grade  separation  structure,  prompt  no- 
tice shall  be  given  to  the  railroad  company,  or  companies,  owning  or  op- 
erating the  railroad  or  railroads  involved;  and  within  ten  days  thereafter 
the  representatives  of  the  department  and  of  the  railroad  or  railroads  in- 
volved shall  meet  and  adopt  a  layout,  with  the  grades  and  alignments  mu- 
tually satisfactory.  Failing  to  agree,  then  the  department  may  order  the 
railroad  or  railroads  involved  to  proceed  with  the  construction  of  such  a 
structure  as  it  may  require  as  indicated  in  plans  and  specifications  accom- 
panying its  order.  And  it  shall  be  the  duty  of  the  said  railroad  or  railroads 
to  begin  work  thereon  within  sixty  days  after  receipt  of  the  said  order  and 
to  complete  the  structure  within  a  reasonable  time. 
1932  Code,  §  8438;  1924  (33)   1057. 


Rights  of  minor  remaindermen. — Re- 
maindermen who  are  minors  when  the 
life  tenant  conveys  a  right  of  way  to  a 
railroad  company  may  have  the  damages 
to  their  lands  assessed  against  the  rail- 
road company  for  such  taking,  after  the 
death  of  the  life  tenant,  and  after  more 
than  one  year  from  the  completion  of 
the  road,  by  procedure  in  the  court  of 
common  pleas.  Charleston,  etc.,  R.  Co.  v. 
Reynolds,  69  S.  C.  481,  504,  48  S.  E.  476, 
28  L.  R.  A.  (N.  S.)  40. 

Rights  of  one  acquiring  under  mort- 
gage foreclosure. — Suit  by  one  acquiring 
under  mortgage  foreclosure  proceeding 
for  compensation  where  power  company 
erected  pole  line  was  not  banned  before 
expiration  of  6  years,  where  mortgagee 
did  not  permit  power  company  to  enter. 
Duke  Power  Co.  v.  Rutland,  60  F.  (2d) 
194. 

See  generally,  Willis  v.  Alcolu  R.  Co., 
Ill  S.  C.  172,  97  S.  E.  56;  Ellison  v. 
Greenville,  etc.,  R.  Co.,  94  S.  C.  425,  77 


S.  E.  723,  78  S.  E.  231;  Ingleside  Mfg. 
Co.  v.  Charleston  Light,  etc.,  Co.,  76  S. 
C.  95,  56  S.  E.  664;  Charleston,  etc.,  R. 
Co.  v.  Garlington,  74  S.  C.  161,  54  S.  E. 
208;  Ex  Parte  Postal  Tel.,  etc.,  Co.,  72  S. 
C.  554,  52  S.  E.  676;  Granger  v.  Postal 
Tel.  Co.,  70  S.  C.  528,  531,  50  S.  E.  193, 
106  Am.  St.  Rep.  750;  Matthews  v.  Sea- 
board, etc.,  Ry.,  67  S.  C.  499,  505,  46  S. 
E.  335,  65  L.  R.  A.  286,  L.  R.  A.  1916E, 
462;  Aull  v.  Columbia,  etc.,  R.  Co.,  42  S. 
C.  431,  435,  20  S.  E.  302;  Verdier  v.  Port 
Royal  R.  Co.,  15  S.  C.  476,  24  L.  R.  A.  (N. 
S.)   765. 

Applied  in  Charleston,  etc.,  R.  Co.  v. 
Reynolds,  69  S.  C.  481,  508,  48  S.  E.  476, 
28  L.  R.  A.  (N.  S.)  40;  Cureton  v.  South 
Bound  R.  Co.,  59  S.  C.  371,  37  S.  E.  914, 
28  L.  R.  A.  (N.  S.)  970;  Leitzsey  v.  Co- 
lumbia Water  Power  Co.,  47  S.  C.  464, 
483,  25  S.  E.  744,  751,  86  Am.  St.  Rep. 
511,  513,  34  L.  R.  A.  215,  61  L.  R.  A.  858, 
14  A.  L.  R.  1100;  Tutt  v.  Port  Royal,  etc., 
Ry.  Co.,  28  S.  C.  388,  400,  5  S.  E.  831. 


§  8464.  Railroad  company  may  select  materials. — The  railroad  company 
or  companies  involved  shall  have  the  right  to  select  the  material  to  be  used 
in  the  construction  of  the  grade  separation  structure,  provided  that  such 
material  shall  not  be  less  durable  than  creosoted  timber  of  a  quality  at 
least  equal  to  that  required  by  the  standard  specifications  of  the  State  high- 
way department  for  its  own  bridge  work. 
1932  Code,  §  8439;  1924  (33)  1057. 


A  clerk's  jury  created  for  the  initial  as- 
certainment of  compensation  due  in  con- 
demnation proceedings  constitutes  a  law- 
ful jury  of  a  court  of  record.  Lexington 
Water  Power  Co.  v.  Wingard,  150  S.  C. 
418,  148  S.  E.  366. 

A  jury's  verdict  on  the  amount  of  com- 


pensation is  not  entitled  to  be  entered  as 
a  verdict  on  a  money  demand.  Haig  v. 
Wateree  Power  Co.,  119  S.  C.  319,  112 
S.   E.   55. 

Applied  in  Atlantic,  etc.,  R.  Co.  v. 
South  Bound  R.  Co.,  57  S.  C.  317,  35  S. 
E.    553. 


§  8465.  Division  of  costs — maintenance — specifications  for  structures  and 
approaches — rights  of  way. — The  division  of  the  costs  of  the  elimination  of 
the  grade  crossings  by  means  of  grade  separation  structures  shall  be  as  fol- 
lows: 

(a)   The  total  cost  of  a  grade  crossing  elimination   by  the  use  of  an 
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overhead  bridge  shall  be  paid  one-half  by  such  department  and  one-half  by 
the  railroad  or  railroads  involved,  the  porportion  to  be  paid  by  the  said 
railroad  or  railroads,  in  no  case  to  exceed  the  actual  cost  of  that  part  of  the 
structure  over  its  tracks  between  the  piers  or  abutments  and  foundations 
adjacent  to  said  tracks  and  including  the  costs  of  said  piers  or  abutments 
and  foundations;  except  that  in  the  case  of  a  permanent  structure  of  con- 
crete, steel  or  other  like  substance,  the  railroad  or  railroads  shall  pay  one- 
half  of  the  cost  of  such  structure,  including  the  approaches,  for  a  distance 
of  not  exceeding  one  hundred  and  fifty  feet  on  either  side  of  the  railroad, 
measured  from  the  center  of  the  space  occupied  by  the  track  or  tracks. 

(b)  In  case  the  elimination  of  such  grade  crossing  shall  be  by  the  building 
of  an  underpass,  such  department  shall  pay  one-half  and  the  railroad  or 
railroads  involved  the  other  half  of  the  cost  of  the  cut  through  the  railroad 
fill,  and  of  the  cost  of  the  bridge  carrying  the  railroad,  including  the  foun- 
dations and  piers  or  abutments  for  such  bridge,  but  the  cost  of  the  approch- 
es  to  such  underpass  shall  be  paid  by  such  department,  and  such  depart- 
ment shall  construct  it  at  its  own  expense,  and  maintain  the  necessary 
drainage. 

(c)  Whenever  such  railroad  or  railroads  shall  provide  a  floor  for  an  over- 
head bridge,  capable  of  carrying  a  road  surface  of  rock  asphalt  or  other 
like  substance,  then  such  department  shall  assume  the  duty  and  cost  of  the 
maintenance  of  the  superstructure  of  such  bridge  and  in  the  event  that  such 
floor  is  not  so  constructed,  then  such  department  shall  assume  the  duty  and 
cost  of  the  maintenance  of  the  superstructure  of  such  bridge  and  render  to 
the  railroad  company  or  companies  involved  a  bill  for  the  cost  thereof, 
which  shall  be  paid  by  the  railroad  or  railroads  involved  within  sixty  days 
after  the  rendition  of  such  bill,  and  if  not  paid,  interest  shall  be  added 
thereto  at  the  rate  of  seven  per  cent,  per  annum;  but  in  all  cases  of  an  over- 
head bridge,  the  railroad  or  railroads  involved  shall  maintain  at  their  own 
expense  the  foundations  and  piers  or  abutments  supporting  such  super- 
structure. And  in  the  case  of  an  underpass,  the  railroad  or  railroads  will 
be  charged  with  the  duty  and  cost  of  maintaining  the  entire  structure 
carrying  the  railroad  tracks,  including  the  foundations  and  supports  there- 
of. No  overhead  bridge  shall  be  required  to  carry  a  load  greater  than  one 
hundred  pounds  per  square  foot  of  the  roadway,  or  a  succession  of  vehicles 
weighing  fifteen  tons  each,  whichever  is  the  greater.  And  in  no  event  shall 
a  bridge  outside  of  the  limits  of  incorporated  cities  or  towns  be  more  than 
twenty  feet  in  clear  width  between  railings:  and  in  case  of  underpasses 
outside  the  limits  of  incorporated  cities  or  towns  the  clear  width  shall  not 
exceed  twenty-four  feet  measured  at  right  angles  to  the  center  line  of  the 
highway. 

(d)  Where  more  than  one  railroad  is  involved  in  the  separation  of  cross- 
ings at  grades,  such  portion  of  the  cost  of  construction  and  maintenance,  as 
sections  8462  to  8472  provides,  shall  be  paid  by  the  railroad  or  railroads, 
shall  be  borne  by  such  railroads  in  such  proportion  as  will  be  equitable, 
to  be  agreed  upon  by  the  said  railroad  companies,  and  in  case  they  cannot 
agree,  the  same  shall  be  fixed  by  the  public  service  commission  of  South 
Carolina,  on  a  hearing  to  be  held  in  the  usual  manner,  with  the  usual  right 
of  appeal. 
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The  grade  of  approaches  to  an  overhead  bridge  shall  be  such  as  to  keep 
the  cost  as  low  as  practicable  consistent  with  the  standard  design  practice 
of  the  State  highway  commission,  and  in  no  event  shall  the  approaches  to 
creosote  timber  overhead  bridges  be  considered  to  extend  more  than  five 
hundred  feet  from  the  outside  track.  The  overhead  bridge  shall  be  so 
constructed  as  to  give  a  vertical  clearance  of  not  less  than  twenty-two  feet, 
six  inches  above  the  base  of  rail  of  railroad  track  and  a  horizontal  clearance 
of  not  less  than  eight  feet,  measured  from  the  center  line  of  such  track, 
and  at  right  angles  thereto,  due  allowance  being  made  for  curvature  of 
track.  In  case  of  an  underpass  the  vertical  clearance  shall  be  fourteen 
feet. 

(f)  In  all  cases  of  grade  separation  hereunder  the  railroad  shall  permit 
the  use,  free  of  cost,  of  so  much  of  its  right-of-way  as  is  necessary,  and  the 
department  involved  shall  be  charged  with  the  duty  of  acquiring  such  ad- 
ditional rights-of-way  as  shall  be  necessary  and  shall  be  chargeable  with 
the  liability  for  any  property  damages  or  other  damages  resulting  from  the 
change  in  topographical  conditions. 

1932  Code,  §  8440;  1924  (33)  1057. 

Applied  in  Haig  v.  Wateree  Power  Co.,      119  S.  C.  319,  112  S.  E.  55. 

§  8466.  Continuance  of  crossings  as  private  crossings. — All  existing  grade 
crossings,  replaced  by  grade  separation  structures,  or  avoided  by  reloca- 
tion of  highways  and  no  longer  habitually  used  by  the  general  public,  may 
be  continued  only  as  private  crossings,  and  not  subject  to  the  provisions 
of  the  statutes  of  South  Carolina  relating  to  railroad  crossings. 
1932  Code,  §  8441;  1924  (33)  1057. 

Applied  in  Riley  v.  Charleston  Union  (N.  S.)  8,  36,  47,  75,  87,   123,  Ann.  Cas. 

Station  Co.,  71  S.  C.  457,  51  S.  E.  485,  110  15A.   83;   Ross  v.   Georgia,   etc.,   Ry.   Co., 

Am.   St.   Rep.    579,    10   L.    R.   A.    (N.    S.)  33  S.  C.  477,  12  S.  E.  101. 
909,   11  L.  R.  A.  (N.  S.)  942,  22  L.  R.  A. 

§  8467.  Special  agreements.— Nothing  in  sections  8462  to  8472  shall  be 
construed  to  prevent  such  department  from  reaching  special  agreements 
with  railroad  companies  providing  for  grade  crossing  eliminations  by 
means  of  relocation  of  either  the  roads  or  railroads  involved,  or  by  any 
other  means,  and  arranging  for  joint  participation  in  the  cost  of  such 
elimination  on  an  agreed  basis. 
1932  Code,  §  8442;  1924  (33)  1057. 

§  8468.  Right  to  have  work  done  upon  failure  of  railroad  to  comply  with 
order — repayment  of  expenses — interest. — Whenever  any  department  shall 
require  a  railroad  or  railroads,  under  the  provisions  of  sections  8462  to 
8472,  to  construct  an  overhead  bridge  or  underpass,  it  shall  be  the  duty  of 
such  railroad  or  railroads  to  begin  work  thereon  within  sixty  days  after 
receipt  of  the  order  of  such  department.  And  in  case  such  railroad  or 
railroads  shall  not  comply  with  said  order  within  the  period  specified,  then 
said  department  shall  have  the  right  to  proceed  with  the  work  and,  upon 
its  completion,  to  bill  the  railroad  or  railroads  for  their  proportion  thereof, 
and  the  railroad  or  railroads  shall  pay  the  same,  together  with  interest 
at  the  rate  of  seven  per  centum  per  annum,  from  the  date  of  the  com- 
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pletion  of  the  work:   provided,  however,  that  before  the  railroad  or  rail- 
roads are  required  under  this  provision  to  proceed  with  the  construction 
of  said  grade  separation  structure,  that  the  estimated  pro  rata  share  of  the 
department  shall  be  arranged  for  and  appropriated. 
1932  Code,  §  8443;  1924  (33)   1057. 

§  8469.     Appeals  to  public  service  commission — hearings — appeals  to  courts. 

— Whenever  any  railroad  company  shall  be  required  by  an  order  of  the 
department  to  provide  a  grade  separation  structure,  as  specified  herein, 
and  shall  be  of  the  opinion  that  such  grade  separation  is  not  a  public 
necessity,  it  shall  have  the  right  within  ten  days  after  receipt  of  said 
order,  to  appeal  to  the  public  service  commission,  and  said  commission 
within  twenty  days  thereafter  shall  hold  a  public  hearing  and  determine 
the  public  necessity  for  such  grade  separation.  From  any  order  of  the  pub- 
lic service  commission  in  the  premises  either  party  shall  have  the  right  to 
appeal  to  the  courts,  as  provided  by  statute  in  matters  within  the  jurisdic- 
tion of  the  public  service  commission.  Provided,  however,  that  the  pro- 
visions of  this  section  shall  not  apply  to  orders  of  the  State  highway  com- 
mission. 

1932  Code,  §  8444;  1924  (33)  1057;  1935  (39)  25. 

§  8470.  Appeals. — Any  railroad  company  or  companies  shall  have  the  right 
to  appeal  to  the  courts  from  any  order  or  finding  of  any  department  here- 
under; such  appeal  to  be  taken  in  the  manner  now  provided  by  statute  for 
an  appeal  from  an  order  of  the  public  service  commission  of  South  Caro- 
lina. 
1932  Code,  §  8445;  1924  (33)  1057. 

The  receipt  of  excess  fares  by  a  ticket  cover    punitive    damages,    notwithstand- 

agent  is  only  prima  facie  evidence  of  a  ing  this  section.  Medlin  v.  Southern  Ry. 

violation  of  §  8295,  forbidding  a  carrier  Co.,  143  S.  C.  91,  141  S.  E.  185,  56  A.  L. 

to    receive    excess    fares    under    penalty  R.  767. 

fixed  by  this  section.  Brown  v.  Seaboard,  Action  for  obstructing  way. — The  only 

etc.,  Ry.  Co.,  122  S.  C.  333,  115  S.  E.  638.  action  allowed  for  obstructing  a  way  is 

Jury  should  decide  where  there  is  con-  under  this  section  for  the  specific  pen- 

flicting  evidence  in   action   against  rail-  ally.   Ross   v.   Georgia,   etc.,   Ry.   Co.,    33 

road    to    recover    statutory    penalty    for  S.  C.  477,  12  S.  E.  101;  Roundtree  v.  At- 

charging  excessive  fare.  Kinsly  v.  South-  lantic,  etc.,  R.  R.,  73  S.  C.  268,  269,  53  S. 

ern  Ry.  Co.,  174  S.  C.  192,  177  S.  E.  149.  E.   424,    17   L.   R.   A.    (N.    S.)    1230,    Ann. 

Overcharging  and  insulting  passenger.  Cas.    12C.   552. 
— A  passenger  on  a  railroad  is  entitled  to         Applied  in  Brown  v.  Seaboard,  etc.,  Ry. 

the  highest  degree  of  care,  and  where  Co.,  128  S.  C.  114,  121  S.  E.  669;  Bonham 

there  is  a  willful  disregard  of  that  right  v.  Columbia,  etc.,  R.  Co.,  26  S.  C.  353,  2 

on  the  part  of  a  conductor  in  willfully  S.  E.  127,  Ann.  Cas.  14C,  1171;  Columbia 

overcharging  a  passenger  and  insulting  Ry.  Gas,  etc.,  Co.  v.  Blease,  42  F.   (2d) 

and  abusing  him,  the  passenger  may  re-  463. 

§  8471.  Construction  pending  appeal. — Where  any  railroad  company  or 
companies  appeal  from  a  decision  of  the  public  service  commission  as  pro- 
vided for  in  section  8469  or  from  an  order  or  finding  of  any  department  as 
provided  for  in  section  8470  the  department  pending  such  appeal  or  ap- 
peals, may  proceed  at  its  own  risk  and  expense  in  constructing  said  grade 
crossing  separation  structure  and  without  prejudice  as  to  the  division  of 
the  costs  as  herein  provided  should  said  appeal  be  decided  adversely  to 
said  railroad  or  railroads. 

1932  Code,  §  8446;   1924  (33)   1057. 
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Editor's    note.— For    a    case    applying  Co.,  26  S.  C.  353,  2  S.  E.   127,  Ann.  Cas. 

this  section  as  it  appeared  in  the  Gen-  14C,    1171. 

eral  Statutes  of  1883,  the  practitioner  is  Applied  in  Columbia  Ry.,  etc.,  Co.   v. 

referred  to  Bonham  v.  Columbia,  etc.,  R.  Blease,  42  F.   (2d)  463. 

§  8472.     "Grade    crossing,"    "department,"    and    "railroad"    defined. — The 

term  "grade  crossing"  as  used  in  sections  8462  to  8472  means  a  crossing  at 
grade  of  a  public  street  or  highway  over  a  track  or  tracks  of  a  railroad  or 
railroads.  The  term  "department"  as  used  in  said  sections  means  any  sub- 
division or  agency  of  the  State  of  South  Carolina  having  authority  to  lo- 
cate or  construct  roads  or  streets. 

The  term  "railroad"  as  used  in  said  sections  shall  include  all  steam  rail- 
roads and  interurban  electric  railroads  of  more  than  twenty  miles  in  length, 
which  are  operated  as  common  carriers,  but  shall  not  include  street  rail- 
roads operated  in  whole  or  in  part  within  the  limits  of  any  incorporated 
city  or  town  and  private  logging  roads. 

1*932  Code,  §  8447;  1924  (33)  1057. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.      v.  Blease,  42  F.   (2d)  463. 

§  8473.  Operators  of  railroads  to  construct  proper  grade  crossings — speci- 
fications— penalty. — Wherever  any  steam  or  electric  railway  operated  in 
this  State  is  now  or  may  hereafter  be  crossed  at  grade  by  a  public  highway, 
the  persons,  firms  or  corporations  operating  such  railways  are  hereby 
required  to  construct  and  maintain  safe  and  adequate  grade  crossing  meet- 
ing the  requirements  of  the  authorities  responsible  for  such  highways; 
that  is  to  say,  that  in  case  of  grade  crossings  of  State  highways  over  such 
railways,  the  state  highway  department  shall  have  the  power  to  specify 
the  character  of  the  grade  crossings,  and  the  owners  of  the  railways  shall 
at  their  own  expense  construct  and  maintain  the  said  crossings  to  meet 
the  specifications  of  the  state  highway  department,  and  in  case  of  grade 
crossing  of  county  or  township  highways  over  such  railways,  the  same 
power  shall  be  vested  in  the  county  or  township  authorities. 

Any  persons,  firms  or  corporations  owning  any  electric  or  steam  rail- 
way and  failing  or  refusing  to  comply  with  the  provisions  of  this  section 
after  having  been  notified  by  the  proper  authorities.in  writing,  and  after 
the  lapse  of  thirty  (30)  days  from  the  date  of  such  notice,  shall,  upon  con- 
viction, pay  a  fine  of  ten  ($10.00)  dollars  per  day  for  each  day's  delay.  It 
shall  be  the  duty  of  the  state  highway  department  in  the  case  of  State 
highways  and  county  or  township  authorities  in  case  of  county  or  town- 
ship highways  to  make  complaint  to  any  court  of  competent  jurisdiction 
within  the  county  where  the  offense  is  committed,  and  to  furnish  evidence 
before  such  court,  whenever  a  violation  or  violations  of  this  section  may 
occur. 

1932  Code,  §  8448;  1931  (37)  152. 

§  8474.  Cooperation  of  highway  department  and  railroad  companies  in 
relation  to  separation  structures. — The  state  highway  department  is  here- 
by authorized  and  directed  to  cooperate  with  any  railroad  company  or 
companies  operating  lines  in  the  State  in  effecting  necessary  reconstruc- 
tion, changes  or  alterations  in  grade  separation  structures  on  State  high- 

IV.-S.C.-28 
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ways  where  the  tracks  of  such  company  or  companies  cross  the  said  high- 
ways. 
1932  Code,  §  8449;  1932  (37)  1106. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.      v.  Blease,  42  F.   (2d)  463. 

§  8475.  Necessity  of  work  determined  by  department — notice  to  com- 
panies.— The  necessity  for  any  such  reconstruction,  changes  or  alterations 
shall  be  determined  by  the  state  highway  department  and  made  in  ac- 
cordance with  plans  adopted  by  the  said  department,  provided  that  any 
railroad  company  concerned  shall  be  given  at  least  ten  days'  notice  before 
any  such  work  is  initiated  by  the  said  department  and  shall  be  permitted 
by  the  said  department  to  offer  suggestions  and  counsel  as  to  the  proposed 
reconstruction,  changes  or  alterations. 
1932  Code,  §  8450;  1932  (37)  1106. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.      v.  Blease,  42  F.   (2d)  463. 

§  8476.  Apportionment  of  costs. — The  cost  of  effecting  any  reconstruction, 
changes  or  alterations  as  contemplated  in  sections  8474  and  8475,  including 
the  grade  separation  structure  and  its  approaches  for  a  distance  of  500 
feet,  if  so  much  be  necessary,  measured  from  the  center  line  in  each  direc- 
tion along  the  highway,  but  not  including  the  pavement  or  wearing  sur- 
face for  either  the  said  structure  or  its  approaches,  shall  be  borne,  60%  by 
the  state  highway  department  and  40  %  by  the  railroad  company  or 
companies  concerned,  and  in  case  of  failure  on  the  part  of  any  such 
company  to  furnish  its  pro  rata  share  of  the  necessary  funds  for  pay- 
ing the  cost  of  any  such  reconstruction,  changes  or  alterations,  then  the 
highway  department  shall  have  the  right,  after  thirty  days'  notice,  to  pro- 
ceed with  the  work  and  to  collect  from  the  railroad  company  or  companies 
concerned  a  proper  pro  rata  share  of  the  cost  on  the  basis  established  by 
sections  8474  to  8478. 

1932  Code,   §   8451;   1932   (37)    1106. 

§  8477.  To  what  separation  structures  sections  apply. — Sections  8474  to 
8478  shall  apply  to  all  cases  where  grade  separation  structures  on  state 
highways  across  railroads  are,  in  the  judgment  of  state  highway  depart- 
ment, for  any  reason  inadequate  for  the  traffic  on  the  highway,  but  shall 
not  apply  to  grade  crossings  nor  in  any  way  amend  or  modify  existing 
laws  relating  to  grade  crossings.  Said  sections  shall  not  be  construed  as 
relieving  any  railway  company  from  any  obligation  or  duty  now  borne  by 
or  resting  upon  such  company  in  connection  with  any  grade  separation 
structure. 
1932  Code,  §  8452;  1932' (37)  1106. 

Applied  in  Columbia  Ry.,  Gas,  etc.,  Co.      v.  Blease.  42  F.   (2d)   463. 

§  8478.  Appeal  by  railroad  company. — Any  railroad  company  affected  by 
any  decision  or  action  of  the  state  highway  department  made  or  initiated 
pursuant  to  the  provisions  of  sections  8474  to  8478  shall  have  the  right  of 
appeal  to  the  State  Supreme  Court  in  its  original  jurisdiction  for  a  review 
of  the  said  department's  findings  as  to  either  the  necessity  for  the  proposed 
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reconstruction,  changes  or  alterations,  or  determinations  relating  to  divi- 
sions of  costs.  Such  appeal,  however,  shall  not  operate  as  a  stay  to  prevent 
the  said  department  from  proceeding  with  the  work  after  notice,  as  pro- 
vided in  section  8476,  unless  so  ordered  specifically  by  the  court,  or  some 
member  thereof,  after  prima  facie  showing  that  the  appellant's  property, 
or  the  use  thereof,  after  the  completion  of  the  proposed  reconstruction, 
changes  or  alterations  would  be  definitely  impaired  and  rendered  less  suit- 
able for  its  intended  purposes:  provided,  that  in  case  of  any  stay  order  by 
the  court,  or  some  member  thereof,  on  the  appellant's  showing  and  the 
subsequent  finding  by  the  court  that  no  such  injury  would  result  from  the 
proposed  reconstruction,  changes  or  alterations  to  the  appellant's  property, 
or  the  use  thereof,  then  the  appellant  shall  be  held  liable  for  any  damages 
or  losses  sustained  by  the  state  highway  department  incident  to,  occasioned 
or  brought  about  by  the  delay  pending  the  said  appeal. 
1932  Code,  §  8453;  1932  (37)   1106. 

See  generally,  as  to  allegation  of  pur-  Applied  in  State  v.  Southern  R.  Co.,  82 

chase    of   stock    in    competing    line,    Ed-  S.  C.  12,  18,  62  S.  E.  1116,  Ann.  Cas.  14D, 

wards  v.  Southern  Ry„  66  S.  C.  277,  44  S.  155. 
E.  748,  64  L.  R.  A.  734. 
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8480,  8483.     Enclosed    vestibules    during  8493,  8494.  Arrest   by   operator, 
winter  months.  8498.  Signs  on  cars. 

8481.  Fenders   on   cars.  8499.  Notice  of  transfer  points. 

8482,  8488.  Definitions.  8500.  Delaying  cars  to  check  fares. 
8484  thru  8487.  Heating  of  cars.  8501.  Tracks,  structures,  and  equipment. 

8490.  8495  thru  8497.  Separate  accommo-  8502    thru    8505.  Charleston    Navy    Yard 
dations  for  races.  line. 

8491.  Persons  standing  in  aisles.  8506.  Sections  independent. 

8492.  Duties  of  conductors  and  era- 

§  8479.  Rights  and  remedies  of  employees  of  street  railways. — Every  em- 
ployee of  any  street  railway  doing  business  in  this  State  shall  have  the 
same  rights  and  remedies  for  an  injury  suffered  by  any  person  from  the 
acts  of  omission  of  said  corporation  or  its  employees  as  are  provided  by  the 
Constitution  for  employees  of  railroad  corporations. 

1932  Code,  §  8479;  Civ.  C.  '22,  §  5038;  Civ.  C.  '12,  §  3948;  Civ.  C.  '02,  §  2848;  1901 
(23)   716. 

See  South  Carolina  Const.  1895,  Art.  9,      of     assumption     of     risk,     Veronee     v. 
§  15.  Charleston  Consol.  Ry.,  etc.,  Co.,  152  S.  C. 

See  generally,  as  to  charge  on  defense      178,  149  S.  E.  753. 

§  8480.  Certain  street  railway  companies  to  affix  enclosed  vestibules  to 
cars  in  certain  months. — Electric  railway  companies  shall  affix  to  their  cars 
or  coaches  enclosed  vestibules  of  wood,  iron  or  glass,  and  maintain  side 
doors  on  vestibules  for  the  protection  of  motormen  and  passengers  during 
the  months  of  December,  January,  February  and  March:  provided,  that  the 
failure  of  any  such  company  to  comply  with  the  provisions  of  this  section 
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shall  be  subject  to  a  penalty  of  ten  dollars  per  day,  to  be  recovered  by  any 
citizen  in  the  city  or  town  where  such  company  does  business,  one-fourth 
(V4)  thereof  to  go  to  the  person  bringing  suit  to  enforce  the  law  and  the 
remaining  three-fourths  (3/4)  for  the  benefit  of  the  State. 

1932  Code,  §  8480;  Civ.  C.  '22,  §  5039;  Civ.  C.  '12,  §  3949;  1902  (23)  1057;  1904  (24) 
423;  1909  (26)  120;  1910  (26)  565;  1914  (28)  461. 

Applied    in     Thomas     v.     Spartanburg      Ry„  etc.,  Co.,  107  S.  C.  109,  91  S.  E.  973. 

§  8481.  Certain  street  railway  companies  to  affix  fenders. — All  electric 
street  railway  companies,  subject  to  the  provisions  of  the  terms  of  section 
8480,  shall  have  attached  to  its  cars  or  coaches  good  and  sufficient  fenders, 
and,  failing  to  do  so,  shall  be  subject  to  the  same  penalty  as  provided  in 
section  8480. 

1932  Code,  §  8481;  Civ.  C.  '22,  §  5040;  Civ.  C.  '12,  §  3950;  1910  (26)  566. 

Applied  in  Thomas  v.  Spartanburg  Ry.,      91  S.  E.  973. 
Gas,  etc.,  Co.,  100  S.  C.  478,  85  S.  E.  50; 

§  8482.  "Street  railway"  and  "interurban  railway"  defined. — In  the  con- 
struction of  this  section  and  section  8483  the  phrases  "street  railroad"  or 
"street  railway"  shall  be  construed  to  include  all  railroads  and  railways 
operated  by  electricity,  whose  main  business  consists  in  the  transportation 
of  passengers  between  different  points  within  the  limits  of  a  municipality; 
and  the  phrases  "interurban  railroad"  or  "interurban  railway"  shall  be 
construed  to  include  all  railroads  and  railways  operated  by  electricity 
whose  main  business  consists  in  the  transportation  of  passengers  from  one 
municipality  to  another. 
1932  Code,  §  8482;  Civ.  C.  '22,  §  5041;  Civ.  C.  '12,  §  3951;  1910  (26)  761. 

§  8483.  Interurban  railways  to  have  vestibules — penalty. — All  interurban 
railways  operating  in  this  State  shall  affix  to  their  cars  or  coaches  en- 
closed vestibules  of  wood,  iron  or  glass  for  the  protection  of  motormen  and 
passengers  during  the  months  of  November,  December,  January,  February 
and  March:  provided,  that  the  failure  of  any  such  company  to  comply  with 
the  provisions  of  this  article  from  and  after  the  1st  day  of  November,  A. 
D.  1910,  shall  be  subject  to  a  penalty  of  ten  dollars  per  day  for  each  car, 
to  be  recovered  by  any  citizen  of  any  county  in  which  such  company  does 
business;  one-fourth  thereof  to  go  to  the  person  bringing  the  suit  to  enforce 
the  law  and  the  remaining  three-fourths  for  the  benefit  of  the  county. 
1932  Code,  §  8483;  Civ.  C.  '22,  §  5042;  Civ.  C.  '12,  §  3952;  1910  (26)  761. 

§  8484.     All  electric  street  railway  companies  to  heat  their  cars. — All  elec- 
tric street  railway  companies  doing  business  in  this  State  shall  provide  and 
furnish  all  their  street  cars  or  electric  cars  with  sufficient  heat  for  all  pas- 
sengers and  employees. 
1932  Code,  §  8484;  Civ.  C.  '22,  §  5043;  1914  (28)  594;  1918  (30)  822. 

§  8485.     Penalty. — Any  street  car  company  violating  the  provisions  of  sec- 
tion 8484  shall  be  liable  to  a  fine  of  not  less  than  one  hundred  ($100.00)  dol- 
lars nor  more  than  five  hundred  ($500.00)  dollars. 
1932  Code,  §  8485;  Civ.  C.  '22,  §  5044;  Cr.  C.  '22,  §  302;  1914  (28)  594;  1918  (30)  822. 
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§  8486.  Interurban  railways  to  furnish  heating  appliances. — All  interur- 
ban railroads  or  interurban  railways  operating  within  this  State  shall  fur- 
nish their  cars  and  the  vestibule  portions  of  their  cars,  for  the  carriage  of 
passengers,  with  heating  apparatuses  or  appliances  necessary  to  the  com- 
fort of  all  passengers  and  operators  using  the  same:  provided,  this  section 
shall  not  apply  to  any  railway  whose  direct  line  is  more  than  fifty  miles 
long. 

1932  Code,  §  8486;  Civ.  C.  '22,  §  5045;  1918  (30)  725. 

§  8487.  Penalty. — Any  interurban  railroad  or  interurban  railway  failing 
or  refusing  to  comply  with  the  provisions  of  section  8486  shall  be  subject  to 
a  fine  not  exceeding  one  hundred  dollars  for  each  day  of  such  failure  or 
refusal,  to  be  recovered  in  any  court  of  competent  jurisdiction;  said  fine 
shall  be  paid  into  the  county  treasury  of  the  county  in  which  said  action  or 
suit  is  brought,  to  be  applied  to  the  public  school  fund  of  said  county. 
1932  Code,  §  8487;  Civ.  C.  '22,  §  5046;  Cr.  C.  '22,  §  303;  1918  (30)  725;  1919  (31)  216. 

§  8488.  "Interurban  railroads  and  railways"  defined. — The  term  "inter- 
urban railroads  and  railways"  in  8486,  8487  and  8488  shall  have  the  same 
definition  as  is  provided  in  section  8482. 

1932  Code,  §  8488;  Civ.  C.  '22,  §  5047;  1918  (30)  725. 

§  8490.  Separate  accommodations  for  white  and  colored  passengers  on 
street  cars. — All  street  railway  companies  now  operating  or  hereafter  to 
operate  lines  of  street  railways  in  the  State  of  South  Carolina  are  hereby 
required  to  provide  separate  accommodations  for  the  white  and  colored 
passengers  on  their  cars  by  reserving  the  two  rear  seats  and  spaces  be- 
tween all  cross-seated  cars  for  colored  passengers,  and  the  remaining  seats 
and  spaces  for  white  passengers;  but  should  the  two  rear  seats  thus  re- 
served for  colored  passengers  become  filled  with  passengers,  then,  and  in 
that  event,  any  colored  person  or  persons  offering  as  passengers  may  be 
assigned  to  a  seat  or  seats  next  in  front,  providing  sufficient  room  in  front 
remain  to  accommodate  the  white  passengers  then  on  the  cars  in  seats 
separate  from  the  colored  passengers.  In  such  case  conductor  or  person  in 
charge  of  car  shall  have  the  authority  for  this  purpose  to  move  forward 
the  white  passengers  to  vacant  places  nearer  the  front,  and  in  this  manner 
make  additional  room  for  the  additional  colored  passengers.  In  like  man- 
ner, should  that  portion  of  the  car  assigned  to  white  passengers  become 
filled,  then,  and  in  that  event,  any  white  person  or  persons  offering  as 
passengers  may  be  assigned  to  a  seat  or  seats  next  in  rear,  provided  suf- 
ficient room  in  addition  remains  to  accommodate  the  colored  passengers 
then  on  the  car  in  seats  separate  from  the  white  passenger  or  passengers; 
and  the  conductor  or  other  person  in  charge  of  the  car  shall  have  authority 
to  move  back  colored  persons  for  this  purpose  to  vacant  places  further  back. 
On  closed  cars  having  longitudinal  seats  the  white  passengers  shall  be  as- 
signed to  seats  front  of  the  car  toward  the  rear  in  order  in  which  said  pas- 
sengers shall  enter  the  car  until  the  intervening  space  between  the  white 
and  colored  passengers  shall  be  filled. 

1932  Code,  §  8490;  Civ.  C.  '22,  §  5048;  1919  (31)  143. 
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§  8491.  Provisions  as  to  persons  standing  in  aisles. — The  conductor  or 
other  person  in  charge  of  the  car  in  his  discretion  may  permit  a  reasonable 
number  of  persons  to  stand  in  the  aisle  between  the  seats  when  an  emer- 
gency for  so  doing  arises,  but  in  every  such  case  the  races  must  be  kept  in 
the  portion  of  the  car  assigned  to  each,  so  that  white  and  colored  passengers 
shall  be  kept  separate  as  far  as  practicable. 
1932  Code,  §  8491;  Civ.  C.  '22,  §  5049;  1919  (31)  143. 

§  8492.  Duties  of  conductors  and  employees — police  powers — violation  by 
employee  a  misdemeanor — penalty. — Conductors  or  other  employees  of 
said  car  shall  be  required,  and  are  hereby  empowered,  to  assign  all  pas- 
sengers on  the  car  in  their  charge  in  the  manner  aforesaid,  so  as  to  separate 
the  white  and  colored  races  as  much  as  practicable;  and  all  conductors  and 
other  employees  of  said  railway  company  shall  have,  and  are  hereby  in- 
vested with,  police  power  of  a  peace  officer  of  this  State  to  carry  out  said 
provisions,  and  for  a  violation  of  sections  8490,  8491  or  8492  any  such  em- 
ployees or  officers  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction, be  fined  in  the  sum  of  not  to  exceed  one  hundred  ($100.00)  dollars, 
or  imprisoned  or  sentenced  to  work  on  the  county  chaingang  for  a  term  not 
to  exceed  thirty  days. 
1932  Code,  §  8492;  Civ.  C.  '22,  §  5050;  Cr.  C.  '22,  §  304;  1919  (31)  143. 

§  8493.     Violation  of  regulations  by  passengers  a  misdemeanor — penalty. — 

Any  passenger  or  passengers  refusing  to  be  assigned  to  the  seats  or  space  in 
accordance  with  the  foregoing  regulations  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be  fined  in  the  sum  not  exceeding 
one  hundred  ($100.00)  dollars,  or  imprisoned  or  sentenced  to  work  on  the 
county  chaingang  for  a  term  not  to  exceed  thirty  days:  provided,  always, 
that  any  person  in  immediate  charge  of  any  white  child  or  children  or  any 
sick  or  infirm  white  person  shall  be  permitted  to  ride  with  the  said  child 
or  children  or  any  sick  or  infirm  white  person  in  the  portion  of  the  car  as- 
signed to  the  use  of  white  persons. 
1932  Code,  §  8493;  Civ.  C.  '22,  §  5051;  Cr.  C.  '22,  §  305;  1919  (31)  143. 

§  8494.     Operators  of  cars  may  arrest. — The  officers  or  agents  of  any  street 
railway  company  operating  cars  in  this  State  are  hereby  clothed  with  au- 
thority to  arrest  any  person  or  persons  failing  to  comply  with  the  terms  of 
this  chapter,  and  deliver  them  over  to  any  peace  officer  of  this  State. 
1932  Code,  §  8494;  Civ.  C.  '22,  §  5052;  1919  (31)  143. 

§  8495.  Superintendent  or  employee  failing  to  enforce  separation  of  races 
subject  to  penalty. — The  superintendent  of  said  company  and  any  officer, 
agent  or  employee  who  shall  fail  or  refuse  to  provide  for  and  enforce 
separation  of  the  races  upon  the  cars  of  said  company  operating  in  this 
State  shall  pay  a  penalty  not  to  exceed  one  hundred  ($100.00)  dollars,  or 
imprisoned  or  sentenced  to  work  on  the  chaingang  for  a  term  not  to  exceed 
thirty  days. 

1932  Code,  §  8495;  Civ.  C.  '22,  §  5053;  Cr.  C.  '22,  §  306;  1919  (31)  143. 

§  8496.     Chapter  not  to  prevent  separation  of  races  by  use  of  separate  cars. 
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— Nothing  in  §§  8490  thru  8497  shall  be  construed  as  prohibiting  the  rail- 
way companies  from  separating  the  races  by  means  of  separate  cars  on 
such  lines  or  schedules  as  they  may  see  fit,  or  from  running  cars  exclu- 
sively for  either  race. 

1932  Code,  §  8496;  Civ.  C.  '22,  §  5054;  1919  (31)  143. 

§  8497.  Use  of  signs. — Street  railway  companies  may  provide  and  use  in 
all  cars  movable  signs  to  indicate  which  seats  are  to  be  occupied  by  white 
passengers  and  which  are  to  be  occupied  by  colored  passengers,  and  these 
signs,  if  provided,  shall  be  placed  and  moved  by  the  conductors  as  condi- 
tions of  traffic  may  require  to  best  provide  for  the  separation  of  the  races. 
1932  Code,  §  8497;  Civ.  C.  '22,  §  5055;  1919  (31)  143. 

§  8498.  Signs  on  electric  railway  cars. — Each  and  every  railway  car  oper- 
ated by  electricity  in  this  State  for  the  purpose  of  carrying  passengers  shall 
have  and  keep  prominently  displayed  on  the  front  thereof  a  sign  in  prom- 
inent letters  not  less  than  four  inches  high  showing  the  destination  thereof, 
and  such  sign  shall  be  illuminated  after  sunset  so  as  to  be  distinctly  read- 
able for  a  distance  of  three  hundred  feet,  and  all  cars  carrying  exclusively 
white  or  colored  people  shall  have  similar  signs  displayed  with  the  word 
"white"  or  "colored"  thereon,  as  the  said  car  may  be  carrying  white  or 
colored  persons. 

1932  Code,  §  8498;  Civ.  C.  '22,  §  5056;  1920  (31)  742. 

§  8499.  Notice  of  transfer  points. — Upon  the  approach  to  a  transfer  point 
by  an  electric  car  carrying  passengers  thereof  the  conductor  shall  announce 
the  approach  to  such  transfer  point  before  arrival  and  again  upon  arrival 
at  such  point,  together  with  such  other  information  as  may  advise  pas- 
sengers of  the  destination  of  connecting  cars. 
1932  Code,  §  8499;  Civ.  C.  '22,  §  5057;  1920  (31)  742. 

§  8500.  Cars  not  to  be  delayed  to  check  up  fares. — No  electric  car  shall  be 
held  at  any  point  for  checking  up  passengers  or  other  method  used  that 
will  necessitate  such  holding  to  determine  whether  fares  have  been  regis- 
tered or  otherwise  accounted  for. 

1932  Code,  §  8500;  Civ.  C.  '22,  §  5058;  1920  (31)  742. 

§  8501.  Condition  of  cars — number — duties  of  public  service  commission — 
tracks  and  structures. — No  electric  car  shall  be  operated  for  the  purpose  of 
carrying  passengers  which  has  a  flat  wheel,  broken  window  or  window 
panes,  broken  door  or  door  panes,  or  having  leaky  roof,  side  or  other  part 
thereof.  All  corporations  operating  electric  railways  shall  have  and  keep  in 
constant  operation  a  sufficient  number  of  cars,  convenient  and  comfortable 
and  clean  cars  to  transport  the  usual  number  of  persons  desiring  transpor- 
tation; and  shall,  in  addition  thereto,  keep  in  reserve  a  sufficient  number 
of  cars,  power,  equipment,  ways,  means  and  facilities  to  supply  transporta- 
tion in  case  of  emergency,  and  when  demand  for  transportation  shall  tem- 
porarily increase  it  shall  be  the  duty  of  the  public  service  commission  to 
prescribe  the  number  and  condition  of  cars,  power,  equipment,  ways,  means 
and  facilities  that  may  be  reasonably  necessary  under  the  circumstances. 
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And  said  commission  shall  have  power  to  enforce  its  orders  as  may  now  or 
hereafter  be  provided  by  law  in  other  cases.  It  shall  be  the  duty  of  all  per- 
sons, firms  or  corporations  owning  or  operating  electric  railways  to  keep 
and  maintain  all  of  its  tracks,  roadbed,  and  all  structures  along  its  line  in 
a  secure,  safe  and  substantial  condition,  capable  of  bearing  such  burden  as 
it  may  reasonably  be  subject  to.  Any  such  person,  firm  or  corporation  hav- 
ing cars  defective  in  any  respect  shall  commence  forthwith  to  repair  the 
same  and  shall  continue  such  repairs  until  the  cars  are  in  compliance  with 
the  terms  of  §§  8498  thru  8506  and  otherwise  meet  the  requirements  of  the 
law,  the  said  repairs  to  be  completed  within  six  months  after  the  approval 
of  §§  8498  thru  8506,  and  thereafter  all  cars  kept  and  maintained  as  herein 
and  as  otherwise  required  by  law.  In  case  it  is  necessary  to  procure  addi- 
tional cars  to  comply  with  the  general  or  special  provisions  of  this  chapter, 
all  such  cars  shall  be  procured  and  put  into  service  within  six  months 
after  the  approval  of  §§  8498  thru  8506:  provided,  that  the  public  service 
commission,  upon  investigation  and  hearing,  may  extend  the  time  for 
compliance  herewith  not  more  than  an  additional  six  months:  provided, 
further,  that  the  penalties  provided  for  the  enforcement  of  this  section 
shall  not  apply  where  it  can  be  shown  the  damaged  equipment  was  used 
only  on  the  day  such  damage  occured. 

1932  Code,  §  8501;  Civ.  C.  '22,  §  5059;  1920  (31)  742;  1935  (39)  25. 

Duties    of    operators  —  enforcement.  —  be  properly  presented  to  Supreme  Court. 
Under  this  section,  all  corporations  oper-  State  ex  rel.  v.  Broad  River  Power  Co., 
ating   electric   railways   are  required   to  166  S.  C.  207,  164  S.  E.  637. 
keep  their  cars  convenient,  comfortable,  Statute    providing    $250.    penalty    per 
and  clean,  and  the  railroad  commission  day  for  failure  to  operate  electric  rail- 
is  charged  with  the  enforcement  of  this  way  was   inapplicable   to   railway   corn- 
section,  and  any  street  railway  company  pany  discontinuing  service  under  claim 
is  subject  to  penalties  for  violation  of  its  of  right.   State   ex   rel.   v.   Broad   River 
terms;  therefore  objection  to  satisfaction  Power  Company,  (S.  C.)  161  S.  E.  93. 
of  judgment  requiring  operation  of  street  Applied   in    Columbia,    Ry.,    Gas,    etc., 
car  system  that  the  cars  are  unsatisfac-  Co.  v.  Blease,  42  F.  (2d)  463. 
tory  and  in  bad  condition,  etc.,  cannot 

§  8502.  Duties  of  public  service  commission  as  to  Charleston  navy  yard 
line — enforcement  of  rules. — The  public  service  commission  shall  formulate 
and  promulgate  reasonable  rules  governing  the  operation  of  the  suburban 
electric  line  between  the  Charleston  navy  yard  and  the  city  of  Charleston 
within  the  hours  of  6  a.  m.  and  8:30  a.  m.  and  4  p.  m.  and  6  p.  m.,  which  rule 
shall  prescribe  the  routing  of  the  cars,  the  schedules  to  be  maintained,  the 
number  of  passengers  allowed  to  be  carried  beyond  the  seating  capacity  and 
shall  require  that  the  cars  between  said  points  shall  be  operated  during 
the  time  above  mentioned  in  accordance  with  the  rules  so  formulated  by 
them  and  at  intervals  of  not  more  than  ten  minues:  provided,  that  said 
rules  so  formulated  by  the  said  public  service  commission  shall  provide 
that  sufficient  number  of  cars  be  operated  on  said  line  to  furnish  a  seat  for 
each  person  desiring  transportation  with  the  privilege  of  carrying  not  more 
than  forty  per  cent,  more  passengers  than  seats  will  accommodate  in  case 
of  crowded  conditions,  and  said  rules  when  promulgated  by  the  public 
service  commission  shall  have  the  force  and  effect  of  a  statutory  require- 
ment, and  may  be  enforced  as  provided  in  section  8505. 
1932  Code,  §  8502;  Civ.  C.  '22,  §  5060;  1920  (31)  742;  1935  (39)  25. 
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§  8503.     Shelters  for  passengers. — The  said  corporation  shall  construct  and 
maintain  a  comfortable  shelter  with  capacity  of  not  less  than  twenty-five 
persons,  division  between  white  and  colored  persons,  on  what  is  known  as 
Gadsden  Loop,  at  the  connection  point  with  the  Navy  Yard  line. 
1932  Code,  §  8503;  Civ.  C.  '22,  §  5061;  1920  (31)  742;  1926  (34)  1033. 

§  8504.  Trackage. — The  said  corporation  shall  construct  such  additional 
trackage  as  shall  be  necessary  to  maintain  a  double  track  line  between 
the  Navy  Yard  and  Columbus  Street,  in  the  city  of  Charleston,  to  be  com- 
pleted within  six  months. 

1932  Code,  §  8504;  Civ.  C.  '22,  §  5062;  1920  (31)  742. 

§  8505.  Penalties. — Any  person,  firm  or  corporation  owning  and  operating 
an  electric  railway  or  electric  cars  carrying  passengers  shall,  for  failure  to 
perform  any  duty  herein  prescribed,  be  liable  to  a  penalty  of  two  hundred 
and  fifty  ($250.00)  dollars  per  day  for  each  day  during  which  such  non- 
performance shall  happen  or  continue,  and  any  person  or  persons  feeling 
aggrieved  by  the  violation  of  this  article  by  any  corporation,  or  who  may 
ascertain  that  such  violation  exists,  may  bring  an  action  at  law  or  in  equity 
to  enforce  the  provisions  herein  contained,  and  shall,  upon  collection  of 
the  penalty  or  penalties  herein  provided  for,  be  entitled  to  such  part  there- 
of as  may  be  sufficient  to  defray  the  actual  expenses  of  the  action  at  law, 
said  amount  to  be  fixed  by  the  presiding  judge,  the  balance  to  be  turned 
into  the  county  treasury  for  county  purposes.  That  action  may  be  brought 
in  any  county  wherein  such  violation  of  §§  8498  thru  8506  occurs,  and  when 
so  brought  shall  not  be  merged  or  destroyed  by  any  action  thereafter 
brought  by  the  attorney  general:  provided,  that  only  one  penalty  shall  be 
imposed  for  any  one  violation  of  the  provisions  of  this  article:  and  pro- 
vided, further,  that  none  of  the  provisions  of  this  chapter  shall  apply  to 
electric  interurban  railways  operating  more  than  fifty  miles  in  length. 
1932  Code,  §  8505;  Civ.  C.  '22,  §  5063;  1920  (31)  742. 

See  State  ex  rel.  v.  Broad  River  Power     Co.,  (S.  C.)  162  S.  E.  93. 

§  8506.  Sections  of  chapter  independent. — The  various  sections  of  §§  8498 
thru  8506  are  hereby  declared  to  be  independent  of  each  other;  and  in  the 
event  any  section  or  part  of  a  section  hereof  shall  hereafter  be  declared 
unconstitutional,  it  is  the  intent  and  meaning  hereof  that  such  section,  or 
part  of  a  section,  alone  shall  be  eliminated  herefrom,  without  affecting  any 
other  portion  of  said  sections. 
1932  Code,  §  8506;  Civ.  C.  '22,  §  5064;  1920  (31)  742. 
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CHAPTER  162 
Motor  Bus  and  Truck  Lines 

8507.  Definitions.  8522,  8523.  Scope. 

8508.  Regulation    of    transportation    for      8524.  Remedies  cumulative, 
compensation.  8525.  License  fee  for  operators. 

8509.  Certificate   and   license  fee.  8527.  Control  transferred  to  public  ser- 

8510.  Classes  of  certificate.  vice  commission. 

8511.  Indemnity  insurance  or  bond.  8528.  Passenger   stations. 

8512.  Application  and  license  fees.  8529.  Regulations  at  summer  resorts. 

8513.  Change  of  routes.  8530.  Control    by    cities    between    30,000 

8514.  8515.  Plates  or  markers.  and  50,000. 

8516.  Powers  of  commission.  8530-1.  Passenger  motor  vehicle  carriers 

8517.  Use  of  fees  collected.  separate  white  and  colored  passen- 

8518.  Revocation,  etc.,  of  certificate.  gers. 

8519.  Clerical  help.  8530-2.  Insurance  required  on  motor  ve- 

8520.  Failure  to  give  half  of  road — pen-  hides  used  as  part  of  terminal  ser- 
alty.  vice  in  connection  with  transport- 

8521.  Sections   independent.  ing  goods  by  rail. 

§  8507.  Terms  defined. — (a)  The  term  "corporation"  wherever  used  in  sec- 
tions 8507  to  8524  means  a  corporation,  company,  association  or  joint  stock 
association,  (b)  The  term  "person"  wherever  used  in  sections  8507  to  8524, 
means  an  individual,  a  firm  or  copartnership,  (c)  The  term  "commission" 
wherever  used  in  sections  8507  to  8524,  means  the  South  Carolina  public 
service  commission,  (d)  The  term  "motor  vehicle  carrier"  wherever  used  in 
sections  8507  to  8524,  means  every  corporation  or  person,  their  lessees, 
trustees  or  receivers,  owning,  controlling,  operating  or  managing  any 
motor  propelled  vehicle  not  usually  operated  on  or  over  rails,  used  in  the 
business  of  transporting  persons  or  property  for  compensation  over  any 
improved  public  highway  or  streets  as  hereinafter  defined,  in  this  State, 
(e)  For  the  purpose  of  sections  8507  to  8524,  all  vehicles  equipped  to  carry 
a  load  and  which  are  attached  to  and  drawn  by  a  motor  vehicle,  are  hereby 
defined  as  trailers,  and  shall  be  classed  as  motor  vehicles  and  subject  to  the 
provisions  of  sections  8507  to  8524.  (f)  The  term  "improved  public  highway" 
wherever  used  in  sections  8507  to  8524  means  every  improved  public  high- 
way in  this  State  which  is  or  may  hereafter  be  declared  to  be  a  part  of  the 
State  highway  system  or  any  county  highway  system,  or  the  streets  of 
any  city  or  town. 

1932  Code,  §  8507;  1925  (34)  252;  1928  (35)  1238;  1935  (39)  25. 

These  sections  8507-8530,  are  constitu-  tion.  Benn  v.  Camel  City  Coach  Co.  et  al., 

tional.  Hicklin  v.  Coney,  54  S.  Ct.  142.  162  S.  C.  44,  160  S.  E.  135. 

Defendants. — In  an  action  for  personal  It    is    not    permissible    to    make    such 

injury  based  on  negligence  only,  it  is  per-  surety    party    defendant    when    seeking 

missible  to  join  as  a  party  defendant  a  punitive  damages  based  on  acts  of  bus 

bonding  company,  which  is  surety  to  the  company.   Ibid. 

alleged    tort-feasor,    the    bus    company,  See  also,  Thompson  v.  Bass,  167  S.  C. 

pursuant  to  the  requirements  of  this  sec-  345,  166  S.  E.  346. 

§  8508.  Transportation  by  motor  vehicle  for  compensation  regulated — ex- 
ceptions— permits. — No  corporation  or  person,  their  lessees,  trustees,  or  re- 
ceivers, shall  operate  any  motor-propelled  vehicle  as  herein  before  defined 
for.transportation  of  persons  or  property  for  compensation  on  any  improved 
public  highways  in  this  State,  except  in  accordance  with  the  provisions  of 
sections  8507  to  8524,  and  such  operation  shall  be  subject  to  control,  super- 
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vision  and  regulation  by  the  commission  in  the  manner  provided  by  sec- 
tions 8507  to  8524:  provided,  however,  that  nothing  in  sections  8507  to  8524 
contained  shall  apply  to  motor  vehicles  while  used  exclusively  for  trans- 
porting persons  to  and  from  schools,  Sunday  schools,  churches,  or  religious 
services  of  any  kind,  or  to  or  from  picnics  or  upon  special  prearranged  ex- 
cursions, or  to  United  States  mail  carriers  operating  star  routes,  while  en- 
gaged solely  in  carrying  mail,  or  to  farmers  or  dairymen,  hauling  dairy  or 
farm  products;  or  lumber  haulers  engaged  in  transporting  lumber  and  logs 
from  the  forest  to  the  shipping  points. 
1932  Code,  §  8508;  1925  (34)  252;  1930  (36)  1327. 

Exemption    of    farmers    or    dairymen  compensation.  Ibid. 

hauling   dairy   or    farm   products   is    ap-  Exemption  as   construed   above   is   not 

plicable    only    to    those    principally    en-  based    upon    an    unreasonable    or    arbi- 

gaged  in  farming  and  dairying.  State  ex  trary  classification  and  does  not  amount 

rel.  Coney  et  al.  v.  Hicklin,  168  S.  C.  440,  to  a  denial  of  the  equal  protection  of  the 

167  S.  E.  674.  laws.    Hicklin   v.   Coney,    295   U.    S.    170, 

And  exemption  applied  to  farmers  or  78  L.  E.  247,  54  S.  C.  R.  142. 
dairymen    carrying    such    products    for 

§  8509.  Certificate  from  commission  required — license  fee — classes  of  cer- 
tificates— issue — hearing. — No  motor  vehicle  carrier  shall  hereafter  operate 
for  the  transportation  of  persons  or  property  for  compensation  on  any  im- 
proved public  highway  in  this  State  without  first  having  obtained  from 
the  commission,  under  the  provisions  of  sections  8507  to  8524,  a  certificate 
and  paid  the  license  fee  herein  required.  The  commission  shall  have  the 
power  to  grant  six  classes  of  such  certificates  after  application  therefor  has 
been  made  in  writing  by  the  owner  of  such  vehicles  upon  blanks  pro- 
vided by  the  commission,  and  after  such  hearing  as  the  commission  may 
deem  proper.  Provided,  that  the  applicant  for  class  A,  B,  or  D.  certificate 
of  public  convenience  and  necessity,  as  hereinafter  required,  shall  have 
notice  of  hearing  on  such  application  published  in  one  newspaper  of  each 
county,  into  or  through  which  the  proposed  service  would  operate,  at  least 
fifteen  days  before  the  date  of  such  hearing,  such  notice  to  be  in  the 
form  prescribed  by  the  commission  and  affidavit  of  the  publisher  of  such 
newspaper  giving  date  of  publication  of  such  notice,  shall  be  filed  with  the 
commission  by  the  applicant  at  the  beginning  of  such  hearing  or  prior 
thereto.  To  the  granting  of  any  certificate  the  commission  shall  hear  any 
objections  which  may  be  filed  thereto  with  the  commission  by  any  affected 
party.  The  said  six  classes  of  certificates  shall  be  respectively  designated 
certificate  A,  certificate  B,  certificate  C,  certificate  D,  certificate  E,  cer- 
tificate F:  provided,  however,  that  the  commission  shall  grant  a  certificate 
as  a  matter  of  right  where  it  appears  that  the  applicant  was  operating  in 
good  faith  on  or  before  the  effective  date  of  sections  8507  to  8524,  but  was 
not  operating  immediately  prior  thereto  or  on  said  date  because  of  impass- 
able roads. 

1932  Code,  §  8509;  1925  (34)  252;  1930  (36)  1068;  1933  (38)  429. 

§  8510.  Issue  of  different  classes  of  certificates. — The  commission  shall 
have  power  to  grant  a  certificate  A  in  the  following  cases:  (1)  to  an  appli- 
cant to  operate  in  territory  already  served  by  any  certificate  holder  under 
sections  8507  to  8524,  or  any  common  carrier,  when  the  public  convenience 
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and  necessity  in  such  territory  are  not  already  being  reasonably  served  by 
some  other  certificate  holder  or  common  carrier,  provided  such  applicant 
purposes  to  operate  on  a  fixed  schedule  and  to  comply  with  the  other  pro- 
visions contained  in  sections  8507  to  8524  and  the  rules  and  regulations 
which  may  be  made  by  the  commission  respecting  holders  of  this  class  of 
certificates:  and,  provided,  that  the  existence  of  a  railroad  or  other  motor 
vehicle  carrier  in  the  territory  sought  to  be  served  by  such  applicant  shall 
not  be  sufficient  for  a  refusal  to  grant  a  certificate.  (2)  To  an  applicant  for 
a  certificate  to  operate  upon  regular  schedule  in  a  territory  not  already 
served  by  the  holder  of  a  certificate  A,  when  public  convenience  and  neces- 
sity in  such  territory  are  not  being  reasonably  served  by  a  certificate  hold- 
er under  sections  8507  to  8524,  or  a  common  carrier:  provided,  that  where 
such  certificate  A  is  issued  to  such  applicant  over  territory  which  is  being 
served,  at  the  time  such  certificate  is  granted,  by  the  holder  of  a  certificate 
B,  that  the  right  of  such  applicant  to  operate  under  certificate  A  shall  not 
begin  until  the  expiration  of  the  then  license  year  of  the  holder  of  the  cer- 
tificate B:  provided,  that  the  holder  of  certificate  B  shall  be  preferred  in 
granting  of  a  certificate  A  over  this  route  unless  in  the  judgment  of  the 
commission  same  would  not  be  in  the  interest  of  public  service:  and, 
provided,  further,  that  the  existence  of  a  railroad  or  other  motor  vehicle 
carrier  in  the  territory  sought  to  be  served  by  such  applicant  shall  not  be 
considered  by  the  commission  as  good  cause  for  refusing  the  application. 
The  commission  shall  have  power  to  grant  a  certificate  B  in  cases  where 
the  applicant  does  not  propose  to  regularly  operate  upon  a  fixed  schedule 
or  route,  but  only  desires  to  operate  over  a  particular  route  or  routes  which 
are  not  already  served  by  the  holder  of  a  certificate  A,  but  will  operate  in 
instances  where  by  his  solicitation  or  otherwise  he  has  procured  passengers 
to  be  transported  over  the  route  or  routes  designated  in  his  application; 
but  in  the  granting  of  such  certificate  B  the  commission  may  consider  the 
public  convenience  and  necessity  and  whether  the  territory  proposed  to  be 
served  is  already  served  by  a  carrier;  and  if  the  public  convenience  and 
necessity  require  the  granting  of  more  than  one  certificate  B  over  such 
route  or  routes,  the  commission  may  grant  additional  certificate  B,  but  such 
certificate  may  be  revoked  by  the  commission  at  the  end  of  any  license  year 
as  to  any  particular  route  or  routes,  if  prior  to  the  expiration  of  such  year 
the  commission  has  granted  over  said  route  a  certificate  A.  The  commission 
shall  have  power  to  grant  a  certificate  C  to  any  applicant  who  does  not 
propose  to  in  any  way  solicit  the  transportation  of  persons  over  such  im- 
proved public  highways  outside  of  the  corporate  limits  of  any  city  or  town, 
or  to  operate  upon  a  regular  schedule,  but  who  is  privately  employed  for  a 
specific  trip  and  who  will  not  solicit  or  receive  patronage  along  the  route: 
provided,  however,  that  such  operators  may  solicit  passengers  for  destina- 
tion within  the  corporate  limits  of  any  city  or  town  wherein  such  passen- 
gers are  solicited,  and  upon  such  highways  which  are  not  being  served  by 
a  holder  of  certificate  A  or  B:  prouided,  that  nothing  in  sections  8507  to  8524 
shall  apply  to  motor  vehicles  carrying  on  the  business  of  transporting  pas- 
sengers or  property  within  the  limits  of  any  municipality:  provided, 
further,  that  any  holder  of  a  certificate  of  class  C  shall  be  allowed  to  oper- 
ate within  a  radius  of  2  miles  of  the  corporate  limits  where  he  is  licensed 
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to  do  business.  The  commission  shall  have  power  to  grant  a  certificate  D  for 
property-carrying  vehicles,  which  will  operate  upon  regular  routes  and 
schedules  over  said  highways,  and  the  commission  may  grant  a  certificate 
E  for  property-carrying  vehicles  which  will  not  operate  upon  any  particular 
route  or  schedule.  The  provisions  of  sections  8507  to  8524  governing  the 
granting  of  certificates  A  and  C  shall  apply  to  certificates  D  and  E.  In  the 
granting  of  either  a  certificate  A,  B,  or  D,  the  commission  may  issue  same 
for  partial  exercise  only  of  the  privileges  sought,  but  without  alteration  of 
the  license  charges  fixed  thereon.  The  commission  shall  have  power  to 
grant  a  certificate  F  to  any  person,  firm,  or  corporation,  proposes  to  engage 
in  the  business  commonly  known  as  contract  hauling  of  freight  or  property, 
and  when  such  applicant  does  not  propose  to  operate  upon  a  regular 
schedule  or  over  a  regular  route,  or  to  solicit  or  receive  patronage  along  the 
route. 

1932  Code,  §  8510;  1925  (34)  252;  1930  (36)  1068. 

Constitutionality. — Sections     8507-8524,  Act.    unless    such    discretion    is    abused, 

in  so  far  as  class  F  certificates  are  con-  Trescot  Transfer  Co.  v.  Sawyer,  138  S.  C. 

cerned.  were  held  unconstitutional.  Nutt  337.  136  S.  E.  481. 

V.  Ellerbee,  56  F.  (2nd),  1058.  The    state    highway    commission    may 

Discretion  of  commission.  —  The   Su-  exercise  discretion  in  issuing  certificates 

preme  Court  will  not  interfere  with  the  to   transportation   companies   under   this 

discretion   exercised   by  the  state   high-  Act,  and  is  required  to  issue  such  cer- 

way  commission  in  issuing  a  certificate  tificates   only   when   public   convenience 

for  a  transportation  company  under  this  and  necessity  require  it.   Id. 

§  8511.  Indemnity  insurance  or  bond  required. — The  commission  shall,  in 
the  granting  of  a  certificate,  require  the  applicant  to  procure  and  file  with 
said  commission  liability  and  property  damage  insurance,  or  surety  bond 
with  some  casualty  or  surety  company  authorized  to  do  business  in  this 
State,  on  such  motor  vehicle  or  vehicles  to  be  used  in  the  service  aforesaid, 
in  such  amount  as  the  commission  may  determine,  insuring  or  indemnify- 
ing passengers  or  cargo  and  the  public  receiving  personal  injury  by  rea- 
son of  any  act  of  negligence,  and  for  damage  to  property  of  any  person 
other  than  the  assured;  such  policy  or  bond  to  contain  such  conditions,  pro- 
visions, and  limitations  as  the  commission  may  prescribe  and  the  same  shall 
be  kept  in  full  force  and  effect,  and  failure  to  do  so  shall  be  cause  for  the 
revocation  of  such  certificate:  provided,  however,  that  said  motor  carriers 
shall  be  responsible  for  loss  or  damage  to  baggage  only  when  checked 
with  the  operator  of  the  vehicle:  provided,  further,  that  no  applicant  for 
a  certificate  C  shall  be  required  to  file  a  bond  not  exceeding  the  sum  of 
one  thousand  ($1,000.00)  dollars:  provided,  that  in  case  the  owner  of  the 
operated  motor  carrier  is  a  resident  of  the  State  or  is  a  domestic  corpora- 
tion, action  may  be  brought  against  such  party  in  any  county  through 
which  the  motor  carrier  operated.  In  case  non-resident  or  foreign  corpora- 
tions action  may  be  brought  in  any  county  of  the  State:  provided,  further, 
jurisdiction  may  be  acquired  by  service  of  two  copies  of  the  summons  and 
complaint  upon  the  secretary  of  the  public  service  commission,  who  shall 
forthwith  transmit  one  copy  by  mail  to  the  last  known  address  of  the  de- 
fendant or  one  of  the  defendants,  if  there  be  more  than  one. 
1932  Code,  §  8511;  1925  (34)  252;  1930  (36)  1327;  1931  (37)  145;  1935  (39)  25. 

See  §  8530-2  also. 
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For  constitutionality  of  provision  as  to 
where  action  is  to  be  brought,  see  Wind- 
ham v.  Pace,  et  al.,  192  S.  C.  271,  6  S.  E. 
(2d)  270. 

Compulsory  cargo  insurance  provision 
does  not  apply  to  private  contract  haul- 
ers. State  ex  rel.  Coney,  et  al.  v.  Hick- 
lin,  168  S.  C.  440,  167  S.  E.  674,  290  U.  S. 
172.  78  L.  E.  249,  54  S.  C.  R.  144. 

This  section  goes  no  further  than  to 
require  private  contract  haulers  to  exe- 
cute an  indemnity  bond  for  the  protec- 
tion of  the  public.  Ibid. 

Assumption  of  railroad  commission. — 
Railroad  commission,  in  prescribing  pro- 
visions of  the  policy,  had  a  right  to  as- 
sume they  would  be  construed  in  accord- 
ance with  established  principles  of  law 
and  in  view  of  the  purpose  of  the  statute. 
Ott  v.  American  Fidelity  &  Casualty  Co., 
161  S.  C.  314,  159  S.  E.  635. 

Purpose  of  section. — Purpose  of  section 
is  the  protection  of  passengers  and  mem- 
bers of  the  public  who  may  be  injured  by 
negligence  of  bus  operators,  and  a  pol- 
icy issued  for  such  purpose  must  be 
construed  most  strongly  against  the  in- 
surer. Ott  v.  American  Fidelity  &  Cas- 
ualty Co.,  161  S.  C.  314,  159  S.  E.  635. 

Failure  of  insured  to  give  notice  of  ac- 
cident does  not  deprive  injured  person  of 
cause  of  action.  Ibid. 

Insurer  party  defendant.  —  Bus  com- 
pany and  surety  on  statutory  indemnity 
bond  covering  bus  company's  liability 
were  properly  joined  as  defendants  in 
action  for  personal  injuries  based  on 
negligence  only.  Benn.  v.  Camel  City 
Coach  Co.,  et  al.,  162  S.  C.  44,  160  S.  E. 
135. 

But  they  cannot  be  properly  joined  in 
an  action  for  personal  injuries  seeking 
punitive  damages  based  on  bus  com- 
pany's negligent,  willful,  and  wanton 
acts.  Ibid. 

An  indemnity  insurer  of  truck  owner, 
engaged  in  hauling  freight  for  hire,  was 
not  liable  for  injuries  sustained  by  child 
when  struck  by  truck  while  being  driven 


by  owner's  employee  on  a  mission  of  his 
own,  acting  wholly  without  scope  of  his 
employment,  either  under  terms  of  sta- 
tute requiring  owner  of  truck  hauling 
freight  for  hire  to  file  with  Public  Serv- 
ice Commission  indemnity  insurance,  or 
under  terms  of  the  indemnity  policy. 
Holden  v.  Haynes  et  al.,  193  S.  C.  176,  7 
S.  E.  (2d)  833. 

In  action  against  owner  of  truck  and 
indemnity  insurer  for  injury  sustained 
by  infant  due  to  alleged  negligence  in 
operation  of  truck,  court  did  not  abuse 
discretion  in  refusing  to  allow  insurer, 
four  or  five  months  after  answer  had 
been  duly  filed,  denying  that  insurer  had 
insured  truck,  to  amend  so  as  to  include 
separate  defense  that  owner  of  truck 
was  not  operating  it  under  certificate  of 
railroad  commission  or  public  service 
commission.  Hicks  v.  Hicklin,  183  S.  C. 
275,    190   S.   E.   922. 

Where  passengers  invited  to  leave  mo- 
torbus  during  20  or  25  minute  stop  were 
not  permitted  to  re-enter  bus  because  it 
was  loaded  to  capacity,  passengers'  fail- 
ure to  check  baggage  left  in  bus  did  not 
preclude  recovery  therefor.  Payne  v.  At- 
lantic Greyhound  Bus  Lines,  182  S.  C. 
58;  188  S.  E.  426. 

"Owner  of  the  operated  motor  carrier." 
— The  phrase,  "the  owner  of  the  operated 
motor  carrier,"  in  statutory  provision 
that  if  such  owner  is  resident  of  state 
or  domestic  corporafion,  action  may  be 
brought  against  such  party  in  any  county 
through  which  motor  carrier  operates, 
refers  to  and  includes  generally  the 
motor  vehicle  line  or  service  conducted 
by  carrier  and  is  not  restricted  to  vehicle 
as  carrier  of  persons  or  property,  so  that 
operation  of  act  is  not  confined  to  buses 
and  trucks  actually  being  used  in  car- 
rier's business,  but  extends  to  carrier's 
general  business.  Windham  v.  Pace  et 
al.,  192  S.  C.  271,  6  S.  E.  (2d)  270. 

Applied  in  Piper  v.  American  Fidelity, 
etc.,  Co.,  157  S.  C.   106,  154  S.  E.  106. 


§  8512.     License  fees. 

(1)  Applications — classes  A,  B,  C,  and  1-P  certificate  holders — baggage. — 

Every  motor  vehicle  carrier  which  shall  operate  in  this  State  shall,  as 
soon  as  such  certificate  is  issued,  and  annually  on  or  before  each  succeed- 
ing January  1st  as  long  as  such  certificate  remains  in  force,  present  same, 
with  any  changes  which  have  been  made  therein  by  the  commission,  to  the 
"state  official"  according  to  the  method  and  provision  prescribed  by  law 
for  owners  of  all  motor  vehicles  to  make  an  application  in  writing  for 
registration  and  license,  and  state  in  said  application,  beside  the  other  mat- 
ters by  law  prescribed  the  following:  (1)  in  case  of  holders  of  certificate  A 
and  B  for  passenger  vehicles,  the  seating  capacity  of  said  vehicle,  their 
route  on  which  said  motor  vehicle  is  to  be  used,  whether  reserve  or  sub- 
stitute vehicles  are  maintained  by  applicant  to  be  used  only  in  emergencies, 
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and,  if  so,  the  number  of  such  reserve  and  substitute  vehicles  and  a  com- 
plete description  of  each,  and  when  in  use  same  to  be  designated  by  a 
special  marker  to  be  furnished  by  the  state  official:  the  length  of  route  in 
miles  on  improved  public  highways  in  this  State;  the  weight  of  the  vehicle 
when  empty;  the  schedule  under  which  it  shall  operate  during  the  ensu- 
ing year:  and,  provided,  however,  that  an  applicant  for  a  certificate  B  will 
not  be  required  to  furnish  schedule  with  this  application,  and  for  all  such 
motor  vehicles  the  following  annual  fees  shall  be  paid  to  the  commission 
for  license  issued  by  him,  and  no  additional  license  fees  or  license  tax  shall 
be  charged  the  motor  vehicle  carrier  by  the  State;  nor,  as  to  holders  of 
certificate  A  or  B,  shall  any  city,  town  or  county  impose  a  license  fee  or 
license  tax  on  such  motor  vehicle  carrier.  The  carrying  capacity  weight  of 
all  passenger  vehicles  shall  be  computed  upon  a  basis  of  one  hundred  and 
fifty  pounds  per  passenger  seat. 

Class  1-P.  Motor  vehicles,  including  carrying  capacity,  weighing  less 
than  seven  thousand  pounds  if  equipped  with  solid  tires,  or  thirteen  thou- 
sand pounds  if  equipped  with  pneumatic  tires,  shall  each  be  charged  and 
pay  one  fiftieth  of  a  cent  per  each  passenger  seat,  multiplied  by  the  total 
number  of  miles  that  said  application  shall  show  will  be  traveled  over  the 
improved  public  highways  of  this  State  by  such  motor  vehicle  during  the 
year  for  which  said  license  is  issued. 

Motor  vehicles,  including  carrying  capacity,  weighing  over  seven  thou- 
sand pounds,  if  equipped  with  solid  tires,  or  over  thirteen  thousand  pounds 
if  equipped  with  pneumatic  tires,  shall  each  be  charged  and  pay  one-fortieth 
of  a  cent  per  each  passenger  seat,  multiplied  by  the  total  number  of  miles 
that  said  application  shall  show  will  be  travelled  over  improved  public 
highways  of  the  State  by  such  motor  vehicle  during  the  year  for  which 
said  license  is  issued.  Provided,  that  the  minimum  fee  for  vehicles  licensed 
hereunder,  shall  be  as  follows:  for  vehicles  of  not  over  seven  passenger 
capacity,  thirty  ($30.00)  dollars;  for  vehicles  of  over  seven  and  not  over 
twelve  passenger  capacity,  forty  ($40.00)  dollars;  for  vehicles  of  over  twelve 
*  and  not  over  seventeen  passenger  capacity,  fifty  ($50.00)  dollars;  for 
vehicles  of  over  seventeen  and  not  over  twenty-two  passenger  capacity, 
sixty  ($60.00)  dollars;  for  vehicles  of  over  twenty-two  and  not  over  twenty- 
seven  passenger  capacity,  seventy-five  ($75.00)  dollars;  and  for  vehicles  over 
twenty-seven  passenger  capacity,  ninety  ($90.00)  dollars. 

The  holder  of  certificate  B  shall  annually  pay  to  the  commission  for  li- 
cense to  operate  as  holder  under  such  certificate  the  same  amount  as  here- 
inbefore required  of  holders  of  certificate  A,  except  that  in  computing  the 
amount  to  be  paid  for  such  license,  the  applicant  shall  estimate  the  num- 
ber of  miles  which  his  vehicle  will  travel  during  the  period  for  which  his 
license  shall  issue:  provided,  however,  that  the  minimum  amount  of  such 
estimate  shall  be  twenty-five  thousand  miles. 

The  holders  of  certificate  C  shall  annually  on  or  before  January  1  of  each 
year  pay  to  the  commission  the  following  fees:  for  vehicles  weighing  not 
more  than  two  thousand  pounds,  fifteen  ($15.00)  dollars;  for  vehicles  weigh- 
ing in  excess  of  two  thousand  pounds  the  fee  shall  be  fifteen  ($15.00)  dol- 
lars for  the  first  two  thousand  pounds  and  five  ($5.00)  dollars  additional  for 
each  additional  five  hundred  pounds  or  part  thereof  of  weight. 
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In  case  of  application  for  certificate  D,  the  applicant  shall  state  in  said 
application,  besides  the  other  matters  by  law  provided,  the  carrying  capa- 
city as  given  by  manufacturer  of  such  motor  vehicles;  the  route  on  which 
said  motor  vehicle  is  to  be  used;  whether  reserve  or  substitute  cars  are 
maintained  by  the  applicant  to  be  used  only  in  emergencies,  and,  if  so, 
the  number  of  such  reserve  and  substitute  cars  and  a  complete  description 
of  each,  and  when  in  use  same  to  be  designated  by  a  special  marker  to  be 
furnished  by  the  commission;  the  length  of  the  route  in  miles  on  improved 
public  highways  in  this  State;  the  weight  of  the  vehicles  when  empty;  the 
schedule  under  which  it  shall  operate  during  the  ensuing  year. 

The  provisions  of  sections  8507  to  8524  as  to  motor  vehicles  carrying  prop- 
erty shall  not  apply  to  baggage  of  passengers  being  transported  by  holders 
of  certificates  A,  B,  and  C. 

The  fees  required  of  holders  of  certificate  C  shall  be  in  addition  to  any 
license  tax  or  license  fee  charged  by  any  municipality.  The  provisions  pro- 
hibiting the  additional  license  tax  or  license  fee  as  provided  for  holders  of 
certificates  A  and  B,  shall  not  apply  to  class  C.  The  fees  herein,  however, 
shall  be  in  lieu  of  all  other  state  license  fees.  Provided,  that  the  fees  pre- 
scribed in  this  section  may  be  paid  semi-annually  in  advance  on  or  before 
January  1  and  July  1  of  each  year.  Provided,  however,  that  the  provisions 
hereof  shall  not  be  taken  or  held  to  repeal  section  7241-2  or  to  repeal  sec- 
tion 8530. 

(2)  License  fees  for  class  D  certificate  holders. — The  holders  of  class  D 
certificate  of  public  convenience  and  necessity  under  chapter  162  shall  an- 
nually on  or  before  the  first  day  of  January  of  each  year  file  with  the 
public  service  commission  an  application  for  license  for  each  vehicle  to 
be  operated  during  the  ensuing  year  on  forms  to  be  prescribed  and  fur- 
nished by  the  commission,  and  shall  pay  to  the  commission  one-tenth  of  a 
cent  for  each  ton  mile  to  be  operated,  exclusive  of  the  weight  of  such 
vehicle;  provided,  that  for  vehicles  fully  equipped  with  pneumatic  tires 
the  minimum  fees  shall  be  paid  in  accordance  with  the  following  schedule: 
for  vehicles  of  not  over  one  ton  carrying  capacity  twenty-five  ($25.00)  dol- 
lars; for  vehicles  of  carrying  capacity  of  over  one  ton  and  not  over  two 
tons,  fifty  ($50.00)  dollars;  for  vehicles  of  over  two  tons  and  not  over  three 
tons,  one  hundred  ($100.00)  dollars;  for  vehicles  of  over  three  tons  and  not 
over  four  tons,  one  hundred  and  fifty  ($150.00)  dollars;  for  vehicles  of  over 
four  tons  and  not  over  five  tons,  two  hundred  ($200.00)  dollars;  for  vehicles 
of  over  five  tons  and  not  over  six  tons,  two  hundred  ($250.00)  dollars; 
provided,  further,  that  if  vehicles  are  equipped  with  solid  tires,  the  rates 
and  minimum  fees  prescribed  above  shall  be  doubled;  provided,  further, 
that  no  city,  town  or  county  shall  impose  a  license  fee  or  license  tax  on 
any  such  carrier,  his  equipment  or  facilities. 

(3)  License  fees  for  classes  E  and  F  certificate  holders. — Each  holder  of  a 
class  E  or  F  certificate  of  public  convenience  and  necessity  under  chapter 
162  shall  annually  on  or  before  the  first  day  of  January  of  each  year  file 
with  the  public  service  commission  an  application  on  forms  to  be  prescribed 
and  furnished  by  the  commission  for  license  for  each  vehicle  to  be  operated 
during  the  ensuing  year  and  for  all  such  vehicles  equipped  fully  with 
pneumatic  tires  license  fees  shall  be  paid  in  accordance  with  the  following 
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schedule:  for  vehicles  of  carrying  capacity  of  not  over  one  ton,  fifteen 
($15.00)  dollars;  for  vehicles  of  over  one  ton  and  not  over  one  and  one-half 
tons,  twenty-five  ($25.00)  dollars;  for  vehicles  of  over  one  and  one-half  tons 
and  not  over  two  tons,  forty  ($40.00)  dollars;  for  vehicles  of  over  two  tons 
and  not  over  three  tons,  sixty  ($60.00)  dollars;  for  vehicles  of  over  three  tons 
and  not  over  four  tons,  one  hundred  ($100.00)  dollars;  for  vehicle  of  over 
four  tons  and  not  over  five  tons,  one  hundred  fifty  ($150.00)  dollars;  for 
vehicles  of  over  five  tons,  two  hundred  ($200.00)  dollars;  provided,  that  if 
vehicles  are  equipped  fully  or  partially  with  solid  tires  these  fees  shall  be 
doubled;  provided,  further,  that  no  city,  town  or  county  shall  impose  a 
license  fee  or  license  tax  on  any  such  carrier  except  the  city  or  town  of  such 
carrier's  residence  or  the  location  of  his  principal  place  of  business;  pro- 
vided, further,  that  the  term  "carrying  capacity"  as  used  in  this  sub-sec- 
tion shall  mean  the  actual  carrying  capacity  of  such  vehicle,  with,  however, 
an  overload  allowance  of  thirty  per  cent;  provided,  further,  that  all  fees 
prescribed  in  subsections  2-7  hereof  may  be  paid  semi-annually  in  advance 
on  or  before  the  first  day  of  January  and  the  first  day  of  July  of  each  year. 

(4)  Penalties. — Every  officer,  agent  or  employee  of  any  corporation  and 
every  other  person  who  violates  or  fails  to  comply  with  the  terms  of  sub- 
sections 2-7  hereof  and  last  proviso  to  §  8515,  or  who  shall  operate  or  cause 
to  be  operated  any  motor  vehicle  without  having  first  procured  the  license 
herein  required  shall  be  guilty  of  a  misdemeanor,  and  punishable  by  a  fine 
of  not  less  than  twenty-five  ($25.00)  dollars,  nor  more  than  one  hundred 
($100.00)  dollars,  or  imprisonment  for  not  less  than  ten  (10)  days  nor  more 
than  thirty  (30)  days. 

(5)  Such  holders  pay  fees  imposed  by  section  8525. — In  addition  to  the  li- 
cense fees  imposed  by  subsections  2-7  hereof  and  last  proviso  to  §  8515, 
class  D,  E,  and  F  certificate  holders  shall  pay  to  the  state  highway  depart- 
ment the  annual  license  fees  imposed  by  section  8525. 

(6)  No  repeal  of  section  7241-2. — The  provisions  hereof  shall  not  be  taken 
or  held  as  repealing  section  7241-2. 

(7)  Invalidity. — If  any  subsection  or  provision  of  subsections  2-7  hereof 
and  last  proviso  to  §  8515  shall  be  held  unconstitutional,  such  unconstitu- 
tionality shall  not  affect  or  impair  or  invalidate  any  of  the  remaining  sub- 
sections or  provisions. 

1932  Code,  §  8512;  1925  (34)  252;  1930  (36)  1068;  1938  (40)  1915. 

An  ordinance  requiring  an  automobile  the  state  law  on  the  same  subject.  State 
operator's  license  is  not  in  conflict  with      v.  Perry,  138  S.  C.  329,  136  S.  E.  314. 

§  8513.  Changes  of  route. — No  motor-vehicle  carrier  holding  a  certificate 
A,  B  or  D  shall  change  said  route  or  schedule  of  his  motor  vehicle  during 
any  year  for  which  a  license  has  been  issued,  without  a  permit  in  writing 
from  the  commission  before  said  route  is  changed:  provided,  however,  that 
where  any  carrier  is  prohibited  from  operating  over  his  route  by  virtue 
of  the  closing  of  any  road  by  the  state,  county,  city  or  town  authorities, 
there  shall  be  a  proper  readjustment,  and  credit  given  such  operators  pro- 
portionately for  such  unused  portion  of  his  license,  unless  a  passable  de- 
sour  is  provided. 
But  nothing  in  sections  8507  to  8524  shall  be  construed  to  prevent  a  mo- 
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tor  vehicle  from  making  occasional  detours  from  his  regular  route  or  from 
replacing  in  an  emergency  such  vehicles  by  a  substitute  vehicle  in  order 
to  maintain  an  approved  schedule,  or  in  an  emergency  from  operating  tem- 
porarily reserve  vehicles  on  its  route  for  the  public  accommodation.  The 
license  fees  charged  under  sections  8507  to  8524  shall  be  upon  the  basis  of 
the  entire  year  for  the  remainder  of  the  year  expiring  on  December  31, 
1925.  No  portion  of  the  license  fee  paid  as  aforesaid  will  be  refunded  for 
any  part  of  the  year  during  which  said  license  is  not  used,  except  as  here- 
inabove provided. 
1932  Code,  §  8513;  1925  (34)  252. 

§  8514.  Operator  of  carriers  secure  drivers'  permits. — No  certificate  hold- 
er under  sections  8507  to  8524  shall  operate  or  permit  any  person  to  operate 
a  motor  vehicle  for  the  transportation  of  persons  or  property  for  compen- 
sation in  this  State  unless  and  until  the  operator  thereof  shall  have  ob- 
tained from  the  public  service  commission  a  driver's  permit,  which  may 
be  revoked  for  cause  by  the  commission:  provided,  however,  that  no  such 
permit  shall  be  issued  to  any  person  under  eighteen  years  of  age;  such 
permit  shall  always  be  carried  by  the  person  to  whom  is  issued  and  shall 
be  shown  to  any  official  or  citizen  upon  request. 

Each  applicant  for  a  driver's  permit  under  the  provisions  of  sections 
8507  to  8524  shall  be  examined  by  a  person  designated  by  the  state  public 
service  commission  as  to  his  knowledge  of  the  traffic  laws  of  this  State 
and  as  to  his  experience  as  a  driver,  and  such  applicant  may  be  required 
to  demonstrate  his  skill  and  ability  to  safely  handle  his  vehicle;  he  shall 
be  of  good  moral  character,  and  he  shall  furnish  such  information  concern- 
ing himself  as  required,  upon  forms  provided  for  such  purpose.  If  the  re- 
sult of  such  examination  be  unsatisfactory,  the  permit  shall  be  refused. 

1932  Code,  §  8514;  1925  (34)  252;  1935  (39)  25. 

§  8515.  Markers  for  carriers — examine  for  driver's  permit — fee. — It  shall 
be  the  duty  of  the  public  service  commission  upon  the  presentation  of  a 
certificate  from  the  commission  authorizing  the  motor  vehicle  carrier  to 
operate,  and  upon  payment  of  the  proper  license,  as  aforesaid,  to  furnish 
the  motor-vehicle  carrier  with  a  distinguishing  plate  or  marker,  which,  in 
addition  to  the  other  matters  otherwise  provided  by  law  to  be  placed  there- 
on, shall  bear  the  letter  stating  the  class  under  which  such  motor  vehicle 

shall  operate,  such  as  1-P  Number  ;  2-P  Number  

or   C   Number   ;   and   X   Number   ;    Y    Number 

..._ ;  Z  Number and  E  Number 

It  shall  also  be  the  duty  of  the  public  service  commission  to  examine  all 
drivers  as  required  under  the  provisions  of  sections  8507  to  8524  and  to 
issue  such  permits  as  such  examinations  may  justify.  The  commission  shall 
collect  an  annual  fee  of  two  ($2.00)  dollars  for  each  driver's  permit  issued 
hereunder,  and  all  funds  so  collected  shall  be  paid  into  the  state  treasury 
monthly,  to  the  credit  of  the  state  highway  fund. 

1932  Code,  §  8515;  1925  (34)  252;  1930  (36)   1327;  1935  (39)  25. 

§  8516.  Commission  supervise  carriers — rates. — The  commission  is  hereby 
vested  with  power  and  authority  and  it  shall  be  their  duty  to  supervise  and 
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regulate  every  motor  carrier  in  this  State;  to  fix  or  approve  the  rates,  fares, 
charges,  classification  and  rules  and  regulations  pertaining  thereto,  of  each 
such  motor  carrier:  provided,  however,  that  the  rate  now  obtaining  by  the 
respective  motor  carriers  shall  remain  in  effect  until  such  time,  when  pur- 
suant to  complaint  and  proper  hearing,  the  commission  shall  have  de- 
termined that  said  rate  or  rates  are  unreasonable:  provided,  that  the  said 
commission  shall  fix  as  to  class  certificate  C  a  maximum  rate  only. 
1932  Code,  §  8516;  1925  (34)  252. 

Rules  and  regulations  governing  the  operation  of  motor  vehicles  used  in  the  business 
of  transporting  persons  or  property  for  compensation  over  the  public  highways 
of  South  Carolina  Issued  by  The  Public  Service  Commission: 

(Filed  secretary  state's  office  December  31,  1940.) 

These  rules  and  regulations  shall  be  observed  by  all  carriers  subject  to  the  Motor 
Vehicle  Carriers  Law,  Chapter  162,  Sections  8507-8530,  Code  of  Laws  of  South 
Carolina,  1932,  as  amended. 

SECTION  I.    Definitions 

Rule  1.  The  term  "Motor  Vehicle  Carriers'  Law"  means  Chapter  162,  Sections 
8507-8530,  Code  of  Laws  of  South  Carolina,  1932,  as  directly  amended  by  Act  No. 
305  of  the  Acts  of  1933,  Act  No.  240  of  the  Acts  of  1935,  and  Act  No.  232  of  the  Acts 
of  1939,  and  as  indirectly  amended  by  any  other  acts  of  the  General  Assembly  of  the 
State  of  South  Carolina. 

Rule  2.    The  term  "State"  means  the  State  of  South  Carolina. 

Rule  3.  The  term  "Commission"  means  the  Public  Service  Commission  of  South 
Carolina. 

Rule  4.  The  term  "Corporation"  means  a  corporation,  company,  association,  or 
joint  stock  association. 

Rule  5.    The  term  "person"  means  an  individual,  a  firm  or  a  copartnership. 

Rule  6.  The  term  "Motor  vehicle  carrier"  means  every  corporation,  or,  person, 
their  lessees,  trustees  or  receivers,  owning,  controlling,  operating,  or  managing  any 
motor-propelled  vehicles  not  usually  operated  on  or  over  rails  used  in  the  business 
of  transporting  persons  or  property  for  compensation  over  any  improved  public 
highway  or  streets  as  hereinafter  defined,  in  this  State. 

Rule  7.  The  term  "contract  hauling",  as  used  in  Section  8510,  is  construed  to 
mean  the  hauling  of  freight  or  property  by  means  of  motor  vehicles  over  the  public 
highways  of  this  State  for  compensation  outside  the  incorporated  limits  of  cities 
or  towns,  under  special  contract  made  by  a  contract  carrier  as  hereinafter  defined, 
with  a  single  patron  or  shipper,  not  upon  regular  schedule  or  over  regular  route; 
the  same  to  be  a  solid  vehicle  load  movement  for  one  shipper  or  patron  only  at  any 
one  time  and  no  further  patronage  to  be  received  from  any  other  patron  until  entire 
cargo  already  received  is  delivered. 

Bule  8.  The  term  "contract  carrier"  means  any  person,  firm  or  corporation  en- 
gaged in  the  business  of  contract  hauling  of  freight  or  property  for  compensation 
upon  the  highways  of  this  State  under  special  arrangement  made  by  contract  with 
the  patron  or  shipper,  and  who  does  not  propose  to  operate  upon  a  regular  schedule 
or  over  a  regular  route,  or  to  haul  for  more  than  one  shipper  or  patron  at  any  one 
time,  and  who  will  not  solicit  or  receive  any  further  patronage  for  that  trip  until 
the  entire  cargo  received  from  such  shipper  has  been  delivered. 

Rule  9.  The  term  "solicit  or  receive  patronage  along  the  route"  as  used  in  Section 
8510,  means  the  asking  for,  or  receiving  of,  any  freight  from  any  other  patron  after 
the  one  shipment  is  loaded  until  entire  load  is  delivered;  and  no  motor  vehicle  car- 
rier operating  under  Certificate  F  shall  have  the  right  to  receive  any  further  patron- 
age, after  one  shipment  is  received,  for  transportation  on  that  vehicle  until  such 
shipment  is  delivered. 

Rule  10.  The  term  "carrying  capacity",  as  used  in  Section  8512  in  relation  to 
Class  D,  E,  and  F  Certificate  holders,  means  the  actual  carrying  capacity  of  the 
vehicles  to  be  operated  under  such  certificates,  with,  however,  a  thirty  per  cent, 
overload  allowance  as  provided  in  Section  2  of  Act  No.  960  of  the  Acts  of  1938. 
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Rule  11.  The  term  "Certificate"  means  the  certificate  of  public  convenience  and 
necessity  authorized  to  be  issued  under  the  provisions  of  the  Motor  Vehicle  Car- 
riers' Law  as  hereinbefore  defined. 

Rule  12.  The  term  "Class  A  Certificate  holder"  means  a  motor  vehicle  carrier  of 
passengers  over  regular  routes  and  upon  regular  schedules  as  filed  with  and  ap- 
proved by  the  Commission,  and  commonly  known  as  a  common  carrier. 

Rule  13.  The  term  "Class  B  Certificate  holder"  means  a  motor  vehicle  carrier 
of  passengers  over  regular  routes  but  not  upon  regular  schedule. 

Rule  14.  The  term  "Class  C.  Certificate  holder"  means  a  motor  vehicle  carrier 
of  passengers  not  over  regular  routes  or  upon  regular  schedules,  and  who  does  not 
in  any  way  solicit  patronage  outside  of  a  radius  of  two  miles  of  the  corporate  limits 
of  the  city  in  which  he  is  licensed  to  do  business,  except  upon  such  highways  as  are 
not  served  by  a  holder  of  Class  A  or  B  Certificate,  and  who  does  not  solicit  or 
receive  patronage  along  the  route  outside  of  such  two-mile  radius. 

Rule  15.  The  term  "Class  D  Certificate  holder"  means  a  motor  vehicle  carrier 
of  property  over  regular  routes  and  upon  regular  schedules  as  filed  with  and  ap- 
proved by  the  Commission,  commonly  known  as  a  common  carrier.  (See  Rule 
No.  20.) 

Rule  16.  The  term  "Class  E  Certificate  holder"  means  a  motor  vehicle  carrier 
of  property  over  irregular  route  upon  irregular  schedule,  and  who  does  not  in  any 
way  solicit  patronage  outside  of  a  radius  of  two  miles  of  the  corporate  limits  of  the 
city  in  which  he  is  licensed  to  do  business,  except  upon  such  highways  as  are  not 
served  by  a  holder  of  Class  D.  certificate,  and  who  does  not  solicit  or  receive  patron- 
age along  the  route  outside  of  such  two-mile  radius,  and  who  is  commonly  known 
as  an  irregular  route  common  carrier. 

Rule  17.  The  term  "Class  F  Certificate  holder"  means  a  motor  vehicle  carrier  of 
property  under  contract  as  filed  with  and  approved  by  the  Commission,  and  limited 
to  not  more  than  three  such  contracts,  and  who  will  operate  over  irregular  routes 
upon  irregular  schedules,  and  who  will  not  solicit  or  receive  patronage  along  the 
route.  (See  Rules  7,  8  and  9). 

Rule  18.  The  term  "public  highway"  when  used  herein,  means  every  road  or 
highway  in  the  State  which  is,  or  may  hereafter  be  declared  to  be,  a  part  of  the 
State  Highway  System  or  any  county  highway  system,  or  the  streets  of  any  city 
or  town. 

Rule  19.  The  proviso  under  Section  8508,  providing  that  nothing  contained  in  said 
section  shall  apply  to  farmers  or  dairymen  hauling  dairy  or  farm  products  is  con- 
strued to  mean  that  nothing  in  the  said  section  shall  apply  to  farmers  or  dairymen 
hauling  their  own  dairy  or  farm  products,  or  to  farmers  and  dairymen  who  occas- 
ionally, but  do  not  regularly  as  a  part  of  an  established  business,  haul  farm  and/or 
dairy  products  for  others  for  hire,  but  that  persons  who  may  also  be  engaged  in 
part  in  farming  operation  but  who  make  a  regular  business  of  transporting  farm 
and/or  dairy  or  other  products  for  others  for  hire  are  not  to  be  deemed  farmers  or 
dairymen  for  the  purpose  of  this  law,  and,  hence,  are  required  to  comply  with  this 
chapter  of  the  Code  in  all  respects  like  other  persons  engaged  in  motor  transporta- 
tion for  hire. 

Rule  20.  The  provision  of  Section  8510  of  the  Code  that  "the  Commission  shall 
have  power  to  grant  a  Certificate  D  for  property  carrying  vehicles  which  will  oper- 
ate upon  regular  routes  and  schedules,"  insofar  as  it  relates  to  the  term  "regular 
schedules"  is  construed  to  mean  that  where  motor  freight  operators  operate  be- 
tween fixed  termini  daily  or  upon  fixed  days,  but  who  may  not  leave  the  termini 
at  the  same  time  daily  nor  at  the  same  time  upon  such  fixed  days,  they  are  to  be 
deemed  operating  upon  regular  schedule  for  the  purpose  of  this  chapter  of  the 
Code,  and,  hence,  are  required  to  comply  with  it  in  all  respects  like  other  persons 
engaged  in  motor  transportation  of  freight  for  hire  over  regular  routes  on  regular 
schedules. 

SECTION  2.    Application  for  Certificates 
Rule  21.    Motor  vehicle  carriers  desiring  to  operate  in  this  State  shall  file  with  the 
Commission  on  forms  to  be  furnished  by  the  Commission  application  for  a  certifi- 
cate of  public  convenience  and  necessity  so  to  do. 
Rule  22.    Application  for  Class  A  Certificates  shall  be  accompanied  by: 
(a)  One  copy  of  tariff  naming  rates  and  fares  with  rules  and  regulations  govern- 
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ing  same  on  forms  to  be  furnished  or  approved  by  the  Commission. 

(b)  One  copy  of  time  schedule  on  forms  to  be  furnished  or  approved  by  the 
Commission. 

(c)  One  copy  of  proposed  route  in  detail  over  highways,  roads,  and  streets  on 
forms  to  be  furnished  by  the  Commission. 

(d)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  23.    Application  for  Class  B  Certificates  shall  be  accompanied  by: 

(a)  One  copy  of  tariff  naming  rates  and  fares  with  rules  and  regulations  govern- 
ing same  on  forms  to  be  furnished  or  approved  by  the  Commission. 

(b)  One  copy  of  proposed  route  or  routes  in  detail  over  highways,  roads  and 
streets  on  forms  to  be  furnished  by  the  Commission. 

(c)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  24.    Applications  for  Class  C  Certificates  shall  be  accompanied  by: 

(a)  One  copy  of  tariff  naming  rates  and  fares  with  rules  and  regulations  govern- 
ing same  on  forms  to  be  furnished  or  approved  by  the  Commission. 

(b)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  25.    Application  for  Class  D  Certificates  shall  be  accompanied  by: 

(a)  One  copy  of  proposed  rates,  together  with  rules  and  regulations  governing 
same,  See  Order  No.  2527. 

(b)  One  copy  of  time  schedules  on  forms  to  be  furnished  or  approved  by  the 
Commission. 

(c)  One  copy  of  proposed  route  in  detail  over  highways,  roads  and  streets  on 
forms  to  be  furnished  by  the  Commission. 

(d)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  26.    Applications  for  Class  E  Certificates  shall  be  accompanied  by: 

(a)  One  copy  of  proposed  rates  together  with  rules  and  regulations  governing 
same.  See  Order  No.  2527. 

(b)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  27.    Applications  for  Class  F  Certificates  shall  be  accompanied  by: 

(a)  One  copy  of  proposed  rates  together  with  rules  and  regulations  governing 
the  same.  See  Order  No.  2527. 

(b)  Any  other  exhibits  that  might  assist  the  Commission  in  determining  the  rea- 
sonableness of  the  application. 

Rule  28.  All  exhibits  or  papers  submitted  must  be  plainly  written  on  one  side 
of  the  paper  only,  size  of  paper  to  be  not  smaller  than  8V2  x  11  inches,  and  the  same 
shall  be  considered  a  part  of  the  application. 

Rule  29.  Application  for  Class  A,  B,  or  D  Certificate  shall  be  accompanied  by  a 
certified  check  in  the  amount  of  $50.00  payable  to  the  Commission  to  guarantee, 
first,  the  applicant's  appearance  at  the  public  hearing  to  be  held  in  connection  with 
his  application,  and  to  guarantee  the  inauguaration  of  satisfactory  service  in  the 
event  such  application  is  approved,  check  to  be  forfeited  in  the  event  either  of  these 
requirements  is  not  complied  with;  otherwise,  the  amount  of  such  check  to  be  re- 
turned to  the  applicant. 

Rule.  30.  Applicants  for  Class  A,  B,  or  D  Certificates  of  Public  Convenience  and 
Necessity  shall  have  notice  of  hearing  on  such  applications  published  in  one  news- 
paper of  each  county  into  or  through  which  the  proposed  service  would  operate 
at  least  fifteen  days  before  the  date  of  such  hearing,  such  notice  to  be  in  the  form 
of  the  Commission's  notice  of  such  hearing  to  affected  parties,  and  the  affidavit 
of  the  publisher  of  such  newspaper  giving  date  of  publication  of  notice  shall  be 
filed  with  the  Commission  by  the  applicant  at  the  beginning  of  such  hearing  or  prior 
thereto. 

Rule  31.  No  service  shall  be  inaugurated  under  Class  A  or  D  Certificates  as  issued 
by  the  Commission  within  thirty  days  after  the  granting  of  such  Certificate  unless 
there  shall  have  been  no  objection  to  the  granting  of  such  certificate  at  the  hearing 
held  thereon.  And  in  the  event  there  is  no  objection  to  the  granting  of  the  Certificate 
the  service  shall  be   inaugurated   within   thirty   days   after  the   granting   of  such 
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Certificate  or  the  holder  thereof  shall  show  good  and  sufficient  cause  to  the  Com- 
msision  why  the  same  is  not  done;  otherwise,  the  Certificate  shall  be  revoked. 

SECTION  3.    Certificates  and  Annual  Reports. 

Rule  32.  Certificates  of  public  convenience  and  necessity  will  not  be  issued  to 
two  or  more  persons  operating  under  a  trade  name,  unless  organized  in  a  manner 
that  will  definitely  fix  responsibility. 

Rule  32.  Any  certificate  to  operate  a  motor  propelled  vehicle  for  the  transpor- 
tation of  persons  or  property,  either  or  both,  for  compensation,  obtained  upon  any 
application  by  any  false  affidavit  or  representation  shall  be  subject  to  revocation 
and  cancellation   by   the  Commission. 

Rule  34.  Every  motor  vehicle  carrier  shall  submit  at  the  time  of  obtaining  license 
on  forms  to  be  prescribed  and  furnished  by  the  Commisison,  a  list  of  all  equipment 
to  be  used  under  their  certificate  during  the  ensuing  year,  or  portoin  thereof,  in- 
cluding  substitute,   or   reserve   equipment. 

Rule  35.  Every  motor  vehicle  carrier  shall  keep  on  file  in  its  main  office,  subject 
to  inspection  by  the  Commission,  a  daily  record  of  all  vehicles  used,  including  ve- 
hicles substituted,  showing: 

1.  Complete  description  of  each  vehicle  used. 

2.  Number  of  trips  and  to  what  points  each  of  said  vehicles  were  operated. 

Rule  36.  Every  motor  vehicle  carrier  shall  file  with  the  Commission  on  or  before 
March  31st  of  each  year  on  forms  prescribed  and  furnished  by  the  Commission  an 
annual  report  for  the  preceding  calendar  year. 

Rule  37.  No  certificate  or  rights  thereunder  shall  be  sold,  assigned,  leased,  trans- 
ferred, mortgaged,  pledged  or  hypothecated  unless  first  authorized  by  the  Com- 
mission. Application  for  such  sale,  assignment,  lease,  transfer,  mortgage,  pledge,  or 
hypothecation  must  be  made  on  forms  prescribed  and  furnished  by  the  Commission. 

Rule  38.  In  case  of  change  of  ownership  or  control  of  the  motor  vehicle  carrier's 
property,  facilities  and  services  of  any  motor  vehicle  carrier  or  when  its  name  is 
changed,  the  individual,  firm,  association  or  corporation  which  takes  over  such 
property  and  facilities,  and  which  will  thereafter  perform  such  service,  if  it  desires 
to  use  the  time  schedules,  time  tables,  distance  tables  and  tariffs  of  the  former 
owner,  shall  in  addition  to  complying  with  the  provisions  of  Rule  37  of  the  rules, 
file  with  the  Commission  and  post  in  its  principal  office  and  at  each  station  or 
regular  stopping  place  along  its  route  an  adoption  notice  in  substantially  the  fol- 
lowing form,  size  of  paper  to  be  not  smaller  than  8%  x  11  inches: 

ADOPTION  NOTICE 

hereby  adopts, 

ratifies,  and  makes - - own  in  every  respect 

as  if  the  same  had  been  originally  filed  and  posted    

all  tariffs  and  supplements  thereto,  time  schedules 

and  supplements,  provisions  authorized,  powers  of  attorney,  or  other  instruments 

whatsoever  filed  with  the  Commission  by , 

whose  certificate  of  public  convenience  and   necessity   No 

Issued Effective 

Issued  by _ 

SECTION  4.    Tariff  Naming  Rates  and  Fares  with  Rules  and  Regulations 

Passenger  Tar'ijjs 

Rule  39.  Copies  of  tariffs  naming  rates  and  fares  to  be  charged,  together  with 
rules  and  regulations,  if  any,  governing  same  shall  be  kept  open  for  public  inspection 
by  every  motor  vehicle  carrier  at  its  principal  office  and  at  the  terminus  of  each 
route  or  routes  and  at  the  principal  station  or  stations  thereon.  Tariffs  naming 
passenger  rates  must  be  posted  in  a  conspicuous  place  in  every  motor  vehicle  and 
at  places  regularly  used  for  loading  and  unloading  along  the  lineor  route. 

Rule  40.  Passenger  tariffs  must  contain  fixed  rules  and  regulations,  if  any,  which 
govern  the  tariff  in  clear  and  explicit  terms,  setting  forth: 

1.  All  privileges  of  stop-overs,  extension  of  time  limit,  restrictions  outlined  in 
certificate,  refund  for  unused  and  partly  used  tickets,  children's  fares,  baggage 
rules,  excess  baggage  rates,  etc. 
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2.  Rates  from  or  to  intermediate  points  not  named  in  tariff  will  be  the  same  as 
the  rates  from  or  to  the  next  more  distant  point  named. 

3.  Full  explanation  of  reference  marks  and  technical  abbreviations  used  in  tariff. 

4.  Adult  fares  definitely  and  specifically  stated  in  cents  or  dollars  and  cents  per 
passenger,  together  with  the  names  of  the  stations  or  stopping  places  from  and  to 
which  they  apply  arranged  in  a  simple  and  systematic  manner. 

5.  Location  of  stopping  point  in  each  terminal  municipality. 

6.  Commutation  rates  by  ticket  or  otherwise  if  any. 

Rule  41.  No  motor  vehicle  carrier,  operating  under  a  Class  A  Certificate  as  issued 
by  the  Commission  shall  enter  into  any  inter-line  ticket  agreement  whereby  pass- 
engers may  be  transported  over  two  or  more  lines  with  equal  or  greater  distance 
for  less  than  the  established  fare  over  the  direct  route  or  operation. 

Rule  42.  The  maximum  minimum  bus  rates  in  South  Carolina  shall  not  exceed 
fifteen  cents  for  distances  not  exceeding  eight  miles. 

Rule  43.  Changes  in  tariffs  or  any  rule  or  regulation  governing  same  must  be 
as  follows: 

1.  A  new  tariff  must  be  issued  bearing  the  next  consecutive  P.  S.  C.  S.  C.  number 
and  shall  show  reference  to  the  tariff  cancelled  as  follows:  P.  S.  C.  S.  C.  No.  2 
cancels  P.  S.  C.  S.  C.  No.  1. 

2.  Tariff  publications  and  supplements  thereto  (except  temporary  round  trip 
excursion  fares),  must  indicate  increases  and  reductions  made  in  existing  rates, 
fares,  rules  or  regulations  by  prefixing  to  same  the  following  symbols: 

I  to  indicate  increases. 

R  to  indicate  reductions. 

Clear  explanation  of  these  symbols  must  be  shown  in  the  tariff. 

3.  Two  copies  of  such  tariffs  must  be  filed  with  the  Commission  and  notice  must 
be  given  to  the  public  by  posting  copies  in  a  conspicious  place  at  each  station  or 
stopping  place  affected  at  least  thirty  days  before  the  effective  date  thereof. 

4.  After  such  thirty  days'  notice,  the  tariff  will  be  considered  in  full  force  and 
effect  unless  ordered  withdrawn,  modified  or  suspended. 

5.  The  Commission  may,  on  its  own  motion  or  on  the  filing  of  a  sufficient  protest 
by  any  person  or  persons  affected,  order  such  tariff  withdrawn,  modified  or  sus- 
pended. 

Rule  44.  No  motor-vehicle  carrier  shall  charge,  demand,  collect,  or  receive  a 
greater  or  less,  or  different,  compensation  for  the  transportation  of  persons,  or 
for  any  services  in  connection  therewith,  than  the  rates,  fares  and  charges  appli- 
cable to  such  motor  vehicle  carrier  as  specified  in  its  tariffs  filed  and  in  effect  at  the 
time,nor  shall  any  motor  vehicle  carrier  refund  or  remit  in  any  manner  or  by  any  de- 
vice any  portion  of  the  rates,  fares  or  charges  so  specified,  except  upon  an  order  of 
permission  from  the  Commission,  nor  extend  to  any  corporation  or  person  any 
privileges  of  facilities  in  the  transportation  of  persons  except  such  as  are  regularly 
and  uniformly  extended  to  all  corporations  and  persons.  Provided,  motor  bus  oper- 
ators in  the  State  may  grant  to  regularly  ordained  ministers  of  the  gospel  clergy 
rates  over  their  lines.  . 

Rule  45.  No  motor  vehicle  carrier  shall  pay  any  commission  to  any  individual, 
firm,  association  or  corporation,  their  lessees,  trustees  or  receivers,  for  the  sale  of 
any  ticket  or  fare  unless  upon  contract  or  agreement  in  writing  between  the  parties 
previously  filed  with  and  approved  by  the  Commission. 

Rule  46.    Freight  tariffs.  (See  Order  No.  2527.) 

SECTION  5.    Time  Schedules  --  Rules  and  Regulations 
Rule  47.    Time  schedules  must  be  made  up  as  follows: 

1.  Time  schedules  must  be  numbered  consecutively  in  the  upper  righthand  corner, 
beginning  with  No.  1,  and  must  show  the  number  of  the  time  schedule  cancelled 
thereby,  if  any. 

2.  Name  of  the  motor  vehicle  carrier.  (If  the  motor  vehicle  carrier  is  not  an  in- 
corporated company  and  a  trade  name  is  used,  the  names  of  the  individuals  com- 
posing such  motor  vehicle  carrier  must  precede  such  trade  name.) 

3.  The  termini  or  points  between  which  the  time  schedules  apply  briefly  stated. 

4.  Date  issued  and  date  effective. 
Rule  48.    Time  schedules  must  show: 

1.  The  time  of  arrival  and  departure  at  and  from  all  termini. 
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2.  The  time  of  departure  from  intermediate  points  between  termini. 

3.  The  distance  between  all  points  shown  in  the  schedule. 

4.  Time  schedule  shall  show  what  points,  if  any,  on  route  of  carrier  at  which 
service  cannot  be  rendered  and  reason  therefor. 

Rule  49.  At  least  one  copy  of  such  time  schedule  shall  be  posted  in  a  conspicu- 
ous place,  easily  accessible  for  public  inspection  at  each  station  or  regular  stopping 
place  on  the  line  or  route,  and  a  copy  shall  be  in  possession  of  each  operator  or 
driver. 

Rule  50.  Time  schedules  filed  with  the  Commission  and  posted  for  the  informa- 
tion of  the  public  must  be  adhered  to. 

Rule  51.  Changes  in  time  schedules  effecting  the  time  of  arrival  or  departure  of 
any  motor  vehicle  at  or  from  any  station  or  stopping  places  on  its  line  or  route,  or 
which  will  effect  a  reduction  in  the  number  of  motor  vehicle  carriers  operated 
over  any  scheduled  line  or  route,  or  which  will  effect  a  reduction  in  the  amount 
of  passenger  service  rendered  at  any  terminal,  station  or  intermediate  point  must 
be  made  as  follows: 

1.  A  new  time  schedule  must  be  issued  bearing  the  next  consecutive  number  and 
shall  show  reference  to   number  of  time  schedule   cancelled  thereby   as   follows: 

TIME  SCHEDULE  NO.  2  CANCELS  TIME  SCHEDULE  NO.  1. 

2.  Two  copies  of  the  proposed  time  schedule  shall  be  filed  with  the  Commission 
and  notice  given  to  the  public  by  posting  a  copy  in  a  conspicious  place  in  each 
station,  and  by  publishing  notice  of  such  proposed  change  in  at  least  one  newspaper 
in  each  county,  in,  into,  or  through  which  the  service  will  operate  thirty  days  prior 
to  the  effective  date  of  such  change,  and  any  objection  to  the  said  change  in  schedule 
shall  be  filed  with  the  Commission  fifteen  days  prior  to  the  effective  date  of  the 
said  change. 

3.  After  such  thirty  days'  notice,  such  time  schedule  will  be  considered  in  full 
force  and  effect  unless  ordered  withdrawn,  modified,  or  suspended. 

4.  The  Commission  may,  on  its  own  motion,  or  on  the  filing  of  a  sufficient  protest 
of  any  person  or  persons  affected,  order  such  time  schedule  withdrawn,  modified 
or  suspended. 

Rule  52.  Time  schedules  as  proposed  by  operators  are  approved  by  the  Com- 
mission upon  representation  of  the  operators  involved  that  the  operation  of  such 
schedules  may  be  made  without  violating  the  law  of  the  State  as  to  speed  limits. 

Rule  53.  All  interruptions  of  regular  service  where  such  interruptions  are  likely 
to  continue  for  more  than  twenty-four  hours  shall  be  promptly  reported  in  writing 
to  the  Commission  and  to  the  public  along  the  route  with  full  statement  of  the 
cause  of  such  interruption  and  its  probable  duration. 

Rule  54.  Discontinuance  of  service  for  a  period  of  three  consecutive  days  without 
authority  of  the  Commission  may  be  deemed  a  forfeiture  of  all  rights  secured  under 
and  by  virtue  of  any  order  or  permission  to  operate  issued  by  the  Commission. 

Rule  55.  No  motor  vehicle  carrier  shall  voluntarily  discontinue  the  service  called 
for  under  certificate  and  time  schedule  filed  thereunder  without  first  having  given 
to  the  Commission  and  to  the  public  at  least  ten  days'  notice,  in  writing,  of  the 
intention  to  discontinue  such  service  and  having  secured  from  the  Commission 
permission  so  to  do. 

SECTION  S.     Insurance  --  Surety  Bonds  --  C.O.D.  Bonds. 

Rule  56.  Every  applicant  for  a  certificate  and  license  thereunder  shall  before 
such  certificate  and  license  are  issued,  and  before  any  operation  thereunder,  file 
with  the  Commission  public  liability  and  property  damage  insurance  policy  or 
surety  bond  with  a  company  authorized  to  do  business  in  South  Carolina  covering 
each  motor  vehicle  used  or  to  be  used  by  the  applicant. 

Rule  57.  Each  policy  or  bond  issued  under  the  provisions  of  Section  8511,  Code 
of  Laws  of  South  Carolina,  1932,  and  this  section,  shall  carry  the  following  endorse- 
ment: 
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ENDORSEMENT  FOR  MOTOR  VEHICLE  CARRIER  POLICIES  OF  INSURANCE 

FOR  PUBLIC  LIABILITY  AND  PROPERTY  DAMAGE  UNDER  SECTION 

8511,   SOUTH   CAROLINA   CODE,    1932: 

The  policy  to  which  this  endorsement  is  attached  is  an  automobile  liability  policy 
and  is  hereby  amended  to  assure  compliance  by  the  insured  as  a  motor  carrier  of 
passengers  or  property,  with  Section  8511  of  the  South  Carolina  Code  of  1932,  and 
the  Rules  and  Regulations  of  the  Public  Service  Commission. 

In  consideration  of  the  premium  stated  in  the  policy  to  which  this  endorsement  is 
attached,  the  company  hereby  agrees  to  pay  any  final  judgment  recovered  against 
the  insured  for  bodily  injury  to  or  the  death  of  any  person  or  loss  of  or  damage  to 
property  of  others  (excluding  injury  to  or  death  of  Insured's  employees  while 
engaged  in  the  course  of  their  employment,  and  loss  of  or  damage  to  property  of  the 
Insured,  and  property  transported  by  the  Insured  designated  as  cargo),  resulting  from 
the  negligent  operation,  maintenance,  or  use  of  motor  vehicles  under  certificate 
of  public  convenience  and  necessity  issued  to  the  Insured  by  the  Public  Service 
Commission  or  othewise  under  Sections  8507-8524  of  the  South  Carolina  Code  of 
Laws,  1932,  and  amendments  thereto,  within  the  limits  of  liability  hereinafter 
provided,  regardless  of  whether  such  motor  vehicles  are  specifically  described  in 
the  policy  or  not.  It  is  understood  and  agreed  that  upon  failure  of  the  Company 
to  pay  any  such  final  judgment  recovered  against  the  Insured,  the  judgment  creditor 
may  maintain  an  action  in  any  court  of  competent  jurisdiction  against  the  Company 
to  compel  such  payment.  The  bankruptcy  or  insolvency  of  the  Insured  shall  not 
relieve  the  Company  of  any  of  its  obligations  hereunder. 

The  liability  of  the  Company  extends  to  such  losses,  damages,  injuries,  or  deaths 
whether  occurring  on  the  route  or  in  the  territory  authorized  to  be  served  by  the 
Insured,  or  elsewhere  in  the  State  of  South  Carolina. 

The  liability  of  the  Company  on  each  motor  vehicle  for  the  following  limits  shall 
be  a  continuing  one  notwithstanding  any  recovery  hereunder: 

Schedule  of  Limits 


Motor  Carriers 

(1) 
Kind  of  Equipment 


Passenger  equipment  (seat- 
ing capacity) 

Classes  A  and  B: 

7  passengers  or  less  

8  to  12  passengers,  inclusive  : 

13  to  20  passengers,  inclusive  

21  to  30  passengers,  inclusive  

31  passengers  or  more  

Class  C: 

All  passenger  capacities 

Freight  equipment: 

All  motor  vehicles  used  in  the  trans- 
portation of  property: 

Classes   D    and   F   _ _ 

Class  E  


Bodily  Injury       Property 
Liability  Damage 

Liability 
(2)  (3)  (4) 


V 
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5,000 
1,000 
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1,000 


1,000 
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Nothing  contained  in  the  policy  or  any  other  endorsement  thereon,  nor  the  vio- 
lation of  any  of  the  provisions  of  the  policy  or  of  any  endorsement  thereon  by  the 
Insured,  shall  relieve  the  Company  from  liability  hereunder  or  from  the  payment 
of  any  such  final  judgment. 

The  Insured  agrees  to  reimburse  the  Company  for  any  payment  made  by  the 
Company  on  account  of  any  accident,  claim,  or  suit  involving  a  breach  of  the  terms 
of  the  policy,  and  for  any  payment  that  the  Company  would  not  have  been  obli- 
gated to  make  under  the  provision  of  the  policy,  except  for  the  agreement  contained 
in  this  endorsement. 

This  endorsement  may  not  be  canceled  or  its  terms  or  conditions  altered,  amend- 
ed or  otherwise  changed  in  any  particular  without  cancellation  of  the  policy  to 
which  it  is  attached.  Such  cancellation  may  be  effected  by  the  Company  or  the  In- 
sured giving  thirty  (30)  days'  notice  in  writing  to  the  Public  Service  Commission 
of  South  Carolina,  at  its  office  in  Columbia,  South  Carolina,  copy  of  such  cancella- 
tion notice  to  be  given  to  the  Insured  or  the  Company  as  the  case  may  be,  said 
thirty  (30)  days'  notice  to  commence  to  run  from  the  date  notice  is  actually  re- 
ceived at  the  office  of  said  Commission. 

Attached  to  and  forming  part  of  policy  No issued  by  the 

(herein  called  the  Company)  of 

. to  .._ 


Secretary  President 


Attorney-in-Fact 
Dated  and  issued  at  


this  of  _ 19 

Countersigned  by  _ 

Authorized  Company  Representative 
Rule  58.  Every  applicant  for  a  Class  D  Certificate  and  license  thereunder,  shall 
before  such  certificate  and  license  are  issued,  and  before  any  operation  thereunder, 
procure  and  file  with  the  Commission  a  cargo  insurance  policy  with  a  company 
authorized  to  do  business  in  South  Carolina  covering  cargo  of  each  motor  vehicle 
used  or  to  be  used  by  the  applicant. 

Rule  59.  Each  cargo  policy  issued  under  the  provisions  of  Section  8511,  Code  of 
Laws  of  South  Carolina,  1932,  and  this  section,  shall  carry  the  following  endorse- 
ment: 

ENDORSEMENT  FOR  MOTOR  VEHICLE  CARRIER  POLICIES  OF  INSURANCE 

FOR   CARGO   LIABILITY   UNDER    SECTION    8511,    SOUTH 

CAROLINA  CODE  OF  1932 

The  policy  to  which  this  endorsement  is  attached  is  a  cargo  insurance  policy, 
and  is  hereby  amended  to  assure  compliance  by  the  Insured,  as  a  common  carrier  of 
property  by  motor  vehicles,  with  Section  8511  of  the  South  Carolina  Code  of  Laws, 
1932,  and  the  Rules  and  Regulations  of  the  Public  Service  Commission,  with  refer- 
ence to  making  compensation  to  shippers  or  consignees  for  all  property  belonging 
to  shippers  or  consignees  coming  into  the  possession  of  such  carrier  in  connection 
with  its  transportation  service,  and  with  the  pertinent  rules  and  regulations  of  the 
Public  Service  Commission. 

In  consideration  of  the  premium  stated  in  the  policy  to  which  this  endorsement  is 
attached,  the  Company  hereby  agrees  to  pay,  within  the  limits  of  liability  herein- 
after provided,  any  shipper  or  consignee  for  all  loss  of  or  damage  to  all  property 
belonging  to  such  shipper  or  consignee,  and  coming  into  the  possession  of  the  In- 
sured in  connection  with  its  transportation  service,  for  which  loss  or  damage  the 
Insured  may  be  held  legally  liable,  regardless  of  whether  the  motor  vehicles,  term- 
inals, warehouses,  and  other  facilities  used  in  connection  with  the  transportation  of 
the  property  hereby  insured  are  specifically  described  in  the  policy  or  not.  The 
liability  of  the  Company  extends  to  such  losses  or  damages  whether  occurring  on  the 
route  or  in  the  territory  authorized  to  be  served  by  the  insured  or  elsewhere  in 
South  Carolina. 

Within  the  limits  of  liability  hereinafter  provided   it   is   further  understood   and 
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agreed  that  no  condition,  provision,  stipulation,  or  limitaton  contained  in  the  policy, 
or  any  other  endorsement  thereon  or  violation  thereof,  or  of  this  endorsement  by  the 
Insured,  shall  affect  in  any  way  the  right  of  any  shipper  or  consignee,  or  relieve  the 
Company  from  liability  for  the  payment  of  any  claim  for  which  the  Insured  may  be 
held  legally  liable  to  compensate  shippers  or  consignees,  irrespective  of  the  financial 
responsibility  or  lack  thereof  or  insolvency  or  bankruptcy  of  the  Insured.  However, 
all  terms,  conditions,  and  limitations  in  the  policy  to  which  this  endorsement  is  at- 
tached are  to  remain  in  full  force  and  effect  as  binding  between  the  Insured  and 
the  Company.  The  Insured  agrees  to  reimburse  the  Company  for  any  payment  made 
by  the  Company  on  account  of  any  loss  or  damage  involving  a  breach  of  the  terms 
of  the  policy  and  for  any  payment  that  the  Company  would  not  have  been  obli- 
gated to  make  under  the  provisions  of  the  policy,  except  for  the  agreement  con- 
tained in  this  endorsement. 

Schedule  of  Limits 
$1,000  on  each  vehicle  of  not  over  1  ton  carrying  capacity.  On  each  vehicle  of 
over  1  ton  carrying  capacity:  $1,000  for  the  first  ton  and  $1,000  additional  for 
each  additional  ton  or  part  thereof  of  carrying  capacity. 
This  endorsement  may  not  be  canceled  or  its  terms  or  conditions  altered,  amended 
or  ouierwise  changed  in  any  particular  without  cancellation  of  the  policy  to  which  it 
is  attached.  Such  cancellation  may  be  effected  by  the  Company  or  the  Insured  giving 
thirty  (30)  days'  notice  in  writing  to  the  Public  Service  Commission  at  its  office  in 
Columbia,  S.  C,  copy  of  such  cancellation  notice  to  be  given  to  the  Insured  or  the 
Company  as  the  case  may  be,  and  said  thirty  (30)  days'  notice  to  commence  to  run 
from  the  date  notice"  is  actually  received  at  the  office  of  said  commission. 

Attached  to  and  forming  part  of  Policy  No issued  by  the 

_ _ ._ (herein  called  the 

Company)  of  _ _ to  .._ _ - 


Secretary  President 


Attorney-in-Fact 
Dated  and  issued  at  this day  of  

Countersigned  by  

Authorized  Company  Representative 
Rule  60.  No  motor  vehicle  carrier  operating  under  the  terms  of  Sections  8507- 
8524  of  the  Code  of  Laws  of  South  Carolina,  1932,  as  amended,  shall  accept  for 
transportation  and  delivery  any  C.  O.  D.  shipments  until  such  motor  vehicle  car- 
rier has  filed  with  the  Commission  either  cash  bond  or  surety  bond  in  the  amount  of 
$1,000,  such  bond  conditioned  for  the  payment  of  C.  O.  D.  shipments  transported  by 
such  carrier  within  five  days  of  delivery  thereof. 

Rule  61.  Failure  to  file  and  keep  all  insurance  policies  or  surety  bonds,  as  re- 
quired under  this  section  in  full  force  and  effect  shall  be  cause  for  revocation  of 
certificate  and  license. 

SECTION  7.  Operation 

Rule  62.  For  the  purpose  of  identification  and  information  to  the  public  all  motor 
vehicles,  including  substitute  or  emergency  vehicles,  while  being  operated  under  a 
certificate  of  public  convenience  and  necessity,  shall  have  displayed  in  such  vehicle 
in  a  conspicuous  place  a  permit  furnished  by  the  Commission,  and  shall  have  dis- 
played on  the  front  and  rear  of  all  such  vehicles  the  license  plates  as  issued  by  the 
Public  Service  Commission. 

Rule  63.  In  case  a  motor  vehicle  carrying  passengers  becomes  disabled  while  en 
route  and  is  unable  to  proceed,  any  passenger  or  passengers  on  such  disabled  vehicle 
shall  have  the  privilege  of  proceeding  upon  any  other  passenger-carrying  vehicle 
operating  under  a  certificate  from  the  Commission,  on  the  same  route  or  portion  of 
route,  and  it  shall  be  the  duty  of  the  driver  of  any  such  passenger-carrying  vehicle 
to  stop  on  signal  and  receive  such  passengers  to  the  extent  of  the  unoccupied  seating 
capacity  of  such  vehicle  and  carry  the  same  to  destination  or  as  near  destination  as 
the  route  of  the  passing  vehicle  will  permit.  The  motor-vehicle  carrier  whose  passen- 
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gers  are  thus  relieved  shall  pay  the  second  carrier  a  share  of  the  transportation  fee 
proportionate  to  the  distance  such  passengers  are  transported  by  relieving  carrier. 

Rule  64.  All  motor  vehicles  shall  be  operated  in  accordance  with  the  require- 
ments of  the  State  laws  and  no  driver  or  operator  thereof  shall  operate  the  same 
in  any  other  than  a  careful  and  prudent  manner,  nor  at  any  greater  speed  than  is 
reasonable  or  proper,  having  due  regard  to  the  traffic  and  use  of  the  way  by  others, 
or  so  as  to  endanger  the  life  and  limb  of  any  person,  and  drivers  of  such  vehicles 
shall  give  half  of  the  road  to  an  approaching  vehicle,  and  shall  stop,  and  not  pass  any 
school  bus  picking  up  or  discharging  passengers.  When  lights  are  in  use  they  shall 
be  dimmed  or  deflected  when  approaching  another  vehicle  from  the  front. 

Rule  65.  Drivers  of  motor  vehicles  shall  be  of  good  moral  character,  shall  be 
fully  competent  to  operate  the  vehicles  under  their  charge,  and  shall  hold  a  driver's 
license  and  a  driver's  permit  as  provided  by  State  law. 

Rule  66.  No  driver  or  operator  of  a  motor  vehicle  shall  drink  any  intoxicating 
liquor  during  the  time  he  is  on  duty,  or  operate  a  motor  vehicle  while  under  the 
influence  of  intoxicants  or  narcotics,  nor  shall  he  receive  fares  or  make  change  while 
vehicle  is  in  motion. 

Rule  67.  No  driver  or  operator  of  a  motor  vehicle  shall  create  any  disturbance 
or  unnecessary  noise  to  attract  persons  to  the  vehicle. 

Rule  68.  No  driver  or  operator  of  a  motor  vehicle  used  for  the  transportation  of 
passengers  shall  permit  on  the  front  seat  of  such  vehicle  more  than  one  passenger 
or  permit  any  passenger  to  occupy  any  other  portion  of  said  vehicle  forward  of  the 
back  of  the  driver's  seat;  but  the  limitation  of  one  passenger  as  above  described 
shall  not  apply  to  buses  especially  constructed  as  such,  all  of  which  are  authorized 
to  carry  on  the  driver's  seat  the  number  of  persons  for  which  originally  designed  and 
no  more. 

Rule  69.  All  bus  operators  operating  in  South  Carolina  are  required  to  cause  their 
buses  to  wait  at  least  fifteen  minutes  for  late  connections  if  so  much  time  be 
necessary. 

Rule  70.  Smoking  in  any  motor  bus  operated  in  the  State  of  South  Carolina  shall 
cease  upon  objection  of  any  passenger. 

Rule  71.  No  motor  vehicle  carrier  controlling,  operating,  or  managing  any  motor 
vehicle  used  in  the  transportation  of  persons  or  property  shall  allow  any  driver  or 
operator  of  such  motor  vehicle  to  work  as  a  driver  or  operator  for  more  than  a 
maximum  of  ten  driving  hours  in  any  twenty-four  hour  period,  and  such  driver  or 
operator  shall  have  at  least  eight  consecutive  hours'  rest  in  every  twenty-four  hour 
period,  and  shall  in  no  instance  allow  drivers  in  their  employ  to  drive  motor  vehicles 
in  their  charge  for  more  than  sixty  hours  in  any  seven  consecutive  days.  (See: 
Safety  Regulations  -  Part  5) 

Rule  72.  A  certificate  of  public  convenience  and  necessity  authorizing  the  trans- 
portation of  property  only  does  not  authorize  the  transportation  of  persons.  No 
motor  vehicle  carrier  holding  a  certificate  authorizing  the  transportation  of  property 
only  shall  transport  persons  either  with  or  without  compensation  over  a  route  or 
portion  of  route  covered  by  a  certificate  authorizing  the  transportation  of  persons. 
Violation  of  this  rule  will  subject  such  certificate  to  cancellation. 

Rule  73.  No  motor  bus  used  in  the  transportation  of  passengers  in  South  Carolina 
shall  be  allowed  to  leave  a  terminal  with  passengers  standing  therein,  whose  desti- 
nation is  more  than  ten  miles  distant,  nor  shall  any  such  motor  bus  be  allowed  to 
leave  an  intermediate  station  with  passengers  standing,  whose  destination  is  more 
than  ten  miles  distant  where  other  motor  vehicles  may  be  employed  to  carry  such 
overload,  nor  shall  other  passenger  carrying  vehicles  be  allowed  to  carry  passen- 
gers on  the  running  boards,  fenders  or  such  other  parts  of  such  vehicles  other  than 
the  seats  thereof. 

Rule  74.  All  drivers  of  motor  buses  in  South  Carolina,  whether  regular,  extra,  or 
the  owner  of  the  line,  shall,  while  on  such  duty,  wear  a  cap  of  military,  or  like, 
design,  with  a  label  on  the  front  thereof  showing  the  name  of  the  operator  and 
carrying  an  identifying  number,  such  as: 

"IMPERIAL  BUS  COMPANY  NO.   1." 
Rule  75.    Except  when  specifically  authorized  bby  the  Commission  no  motor  ve- 
hicle used  in  the  transportation  of  passengers  shall  be  operated  or  driven  with  any 
trailer  or  any  other  vehicle  attached  thereto,  except  in  case  a  vehicle  becomes  dis- 
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abled  while  on  a  trip  and  is  unable  to  run  from  its  own  power  such  disabled  ve- 
hicle may  be  towed  to  the  nearest  available  point  where  repair  facilities  are  main- 
tained. 

Rule  76.  Accidents  arising  from,  or  in  connection  with,  the  operation  of  motor 
vehicles  used  in  the  transportation  of  persons  or  property  resulting  in  injury  to 
any  person  or  in  damage  to  any  property  to  an  apparent  extent  of  $25.00  or  more 
shall  be  immediately  reported  to  the  Commission  in  writing.  See  Safety  Rules  4.1-4.6. 

Rule  77.  The  amount  of  baggage  that  may  be  carried  in  a  vehicle  with  passengers 
shall  not  be  greater  than  can  be  safely  and  conveniently  carried  without  causing  dis- 
comfort to  the  passengers. 

Rule  78.  All  bus  operators  operating  in  South  Carolina  shall  provide  an  adequate 
system  of  checking  baggage  and  shall  check  each  piece  of  baggage  transported  by 
them  and  shall  give  the  stub  of  such  check  to  the  owner  of  such  baggage,  except  in 
the  case  of  small  pieces  of  baggage  which  are  personally  handled  by  the  passengers 
themselves. 

Rule  79.  Subject  to  the  conditions  of  Rules  77  and  78  of  the  Commission's  Rules 
governing  the  operation  of  motor  vehicle  carriers  in  South  Carolina,  three  pieces  of 
hand  baggage  not  to  exceed  a  total  weight  of  one  hundred  pounds,  and  not  to  exceed 
in  value  fifty  dollars  for  each  such  piece  of  baggage,  shall  be  checked  and  carried 
free  of  charge  for  each  adult  passenger.  Baggage  of  additional  weight  and/or  value 
shall  be  declared  at  the  time  of  checking  the  same,  and  such  excess  baggage, 
whether  of  weight  or  value,  for  both,  shall  be  transported  by  the  carrier  at  rates  to 
be  approved  by  the  Commission. 

Rule  80.  No  motor  vehicle  shall  leave  the  terminus  on  any  trip  requiring  travel 
after  one-half  hour  after  sunset,  or  before  one-half  hour  before  sunrise,  unless  its 
lighting  system  is  in  proper  condition.  Should  the  lighting  system  become  defec- 
tive or  out  of  order,  the  vehicle  shall  be  brought  to  a  stop  at  a  point  off  the  line  of 
travel  of  the  roadway  and  shall  not  proceed  until  defect  is  remedied,  or  if  unable 
to  remedy  operator  may  proceed  to  nearest  place  for  repairs. 

Rule  81.  Any  and  all  operators  of  for-hire  vehicles,  which  ply  the  streets  of  any 
city  or  town,  or  who  openly  on  the  public  highways  of  the  State  display  a  sign, 
flag,  or  any  device  which  may  call  the  attention  of  the  public  to  the  fact  that  they 
are  in  the  transportation  business,  will  be  construed  by  the  Commission  as  being 
in  such  business  and  as  soliciting,  and  will  be  amenable  to  and  will  be  required  to 
comply  with  the  Motor  Vehicle  Carriers'  Law. 

Rule  82.  Bus  drivers  and  operators  shall  not  use  bus  passenger  waiting  rooms  as 
a  loafing  room  while  off  duty,  and  such  drivers  and  operators  will  use  these  wait- 
ing rooms  only  when  necessary  to  properly  conduct  their  business;  and  when  in 
such  rooms  will  conduct  themselves  in  an  orderly  manner.  In  no  instance  shall 
such  bus  driver  or  operator  smoke  any  cigar,  cigarette,  pipe,  tobacco  or  other  sub- 
stance while  in  a  bus  passenger  waiting  room  in  South  Carolina. 

Rule  83.  No  Negro  porter  shall  be  allowed  or  permitted  to  take  up  tickets  from 
passengers  on  motor  buses  operated  within  the  State  of  South  Carolina.  (See  Com- 
mission's Safety  Rules  and  Regulations  under  separate  cover.) 

SECTION   8.  Equipment. 

Rule  84.  Every  motor  vehicle  shall  be  maintained  in  a  safe  and  sanitary  con- 
dition at  all  times  and  shall  be  at  all  times  subject  to  inspection  by  the  Commission 
and  its  duly  authorized  representatives. 

Rule  85.  Every  motor  vehicle  shall,  when  leaving  a  terminus,  be  equipped  with 
at  least  one  extra  serviceable  tire,  capable  of  fitting  each  wheel. 

Rule  8G.  Every  motor  vehicle  shall  be  equipped  with  a  standard  speedometer 
which  shall  be  maintained  in  good  working  order. 

Rule  87.    Every  motor  vehicle  shall  carry  at  all  times  at  least  two  wheel  chocks. 

Rule  88.  Every  enclosed  (bus)  motor  vehicle  used  in  the  transportation  of  pass- 
engers shall  have  an  emergency  door  in  the  rear,  or  on  the  side  of  the  vehicle  at 
or  near  the  rear. 

Rule  89.  Every  bus  shall  carry  at  all  times  one  metal  first  aid  kit  with  supplies 
sufficient  for  ten  injured  persons. 

Rule  90.  Motor  Vehicle  Carrier  vehicles  when  used  for  the  transportation  of 
explosives  shall  display  the  word  "EXPLOSIVES"  in  letters  not  less  than  six  inches 
high  on  the  front,  rear,  and  each  side  thereof.  The  ends  and  sides  of  such  vehicles, 
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when  of  the  open  body  type,  must  be  high  enough  to  prevent  packages  of  explo- 
sives from  falling  off,  and  in  no  event  shall  the  explosives  be  loaded  to  within 
twelve  inches  of  the  top  of  the  body  of  such  vehicles,  and  the  floor  must  be  so 
tight  that  nothing  can  be  passed  through  it.  Any  exposed  metal  on  the  sides  of  the 
body,  liable  to  come  in  contact  with  explosives,  must  be  covered  or  protected  with 
wood  or  other  non-metallic  material.  Such  vehicles  must  be  equipped  with  at  least 
two  fire  extinguishers  of  standard  make.  No  metal,  metal  tools,  carbides,  oils, 
matches,  fire  arms,  electric  storage  batteries,  inflammable  substances,  acids,  oxidiz- 
ing or  corrosive  compounds  shall  be  carried  in  the  bed  or  body  of  any  such  motor 
vehicle  used  for  the  transportation  of  explosives.  Blasting  caps  or  electric  blasting 
caps  must  not  be  hauled  on  a  vehicle  containing  other  explosives.  Explosives  shall 
be  transported  only  in  trucks  or  semi-trailer  trucks  to  which  no  trailers  are  attached. 
If  the  transportation  of  explosives  is  between  the  hours  of  sunset  and  sunrise  the 
front  and  rear  "EXPLOSIVE"  sign  must  be  illuminated.  Explosives  shall  not  be 
transported  in  any  vehicle  transporting  passengers. 

Rule  91.  Every  motor  vehicle  purchased  by  a  motor  carrier  since  January  1.  1937, 
shall  be  equipped  with  (a)  two  stop  lights  on  the  rear,  one  at  each  side,  and  head 
lamps  of  the  dual-  or  multiple-beam  type,  (b)  Safety  glass:  where  glass  is  used  in 
windshields,  windows,  doors,  et  cetera,  it  shall  be  standard  safety  glass,  approved 
by  the  American  Standards  Association;  (c)  brakes  on  all  wheels,  except  any  semi- 
trailer the  gross  weight  of  which  does  not  exceed  3,000  pounds.  Note:  In  accordance 
with  Rule  69  published  with  the  Acts  of  South  Carolina,  1938,  page  3030.  (See  Com- 
mission's Safety  Rules  and  Regulations  under  separate  cover.) 

SECTION   9.  Penalties   and  Cancellation 

Rule  92.  Failure  on  the  part  of  any  owner,  driver  or  operator  of  a  motor  vehicle 
to  comply  with  any  rules  and  regulations  of  the  Commission  or  requirements  of 
Act  of  the  General  Assembly  of  South  Carolina  now  or  hereafter  in  force,  will  be 
sufficient  cause  for  the  Commission,  in  its  discretion,  to  revoke  his  certificate,  or 
permit. 

Rule  93.  The  foregoing  rules  and  regulations  are  for  general  application,  and  are 
subject  to  such  changes  and  modifications  as  the  Commission,  from  time  to  time 
may  determine  advisable  and  also  such  exceptions  as  may  be  considered  by  the 
Commission  as  just  and  reasonable  in  individual  cases. 


Motor  Carrier  Safety  Regulations  Governing  the  Operation  of  Motor  Vehicles  Used 
in  the  Business  of  Transporting  Persons  or  Property  over  the  Public  Highways 
of  South  Carolina    Issued  by  The  Public  Service  Commission: 

(Filed  secretary  state's  office  December  31,  1940.) 

These  rules  and  regulations  shall  be  observed  by  all  carriers,  their  agents,  and 
employees,  subject  to  the  Motor  Vehicle  Carriers  Law,  Chapter  162,  Sections  8507- 
8530,  Code  of  Laws  of  South  Carolina,  1932,  as  amended;  and, 

The  motor  carrier  safety  regulations  are  for  general  application  and  are  subject  to 
such  changes  and  modifications  as  the  public  service  commission  from  time  to  time 
may  determine  advisable,  and  also  to  such  exceptions  as  may  be  considered  by  the 
commission  as  just  and  reasonable  in  individual  cases. 

MOTOR  CARRIER   SAFETY  REGULATIONS. 
General  Definitions 

0.01  Motor  vehicle. 

0.02  Vehicle. 

0.03  Bus. 

0.04  Truck. 

0.05  Tractor. 

0.06  Semitrailer. 

0.07  Full  trailer. 

0.08  Pole  trailer. 

0.09  Drive-away  operation. 

0.10  Gross  weight. 

0.11  Driver, 

0.12  Business  district. 
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0.13    Residence  district. 

0.14    Other  terms. 
As  used  in  these  regulations— 

0.01  The  term  "motor  vehicle"  means  any  vehicle,  machine,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  and  used  upon  the  highways  for 
compensation  in  the  transportation  of  passengers  or  property,  or  any  combina- 
tion thereof  determined  by  the  Commission,  but  does  not  include  any  vehicle, 
locomotive,  or  car  operated  exclusively  on  a  rail  or  rails. 

0.02  The  term  "vehicle"  means  any  conveyance  of  any  type  whatsoever  operated 
upon  the  highways. 

0.03  The  term  "bus"  means  any  motor  vehicle  designed  or  adapted  and  used  for 
the  transportation  of  passengers,  including  taxicabs. 

0.04  The  term  "truck"  means  any  motor  vehicle,  other  than  a  semi-trailer,  full 
trailer,  or  pole  trailer,  self-propelled  and  designed  or  adapted  and  used  exclusively 
for  the  transportation  of  property. 

0.05  The  term  "tractor"  means  any  motor  vehicle  designed  and  used  primarily  for 
drawing  other  vehicles  and  so  constructed  as  to  carry  a  part  of  the  weight  of  the 
vehicle   and   load   so   drawn. 

0.06  The  term  "semitrailer"  means  any  motor  vehicle,  other  than  a  "pole  trailer" 
or  a  motor  vehicle  transported  in  drive-away  operations  by  means  of  a  "saddle- 
mount",  with  or  without  motive  power  and  designed  to  be  drawn  by  another  motor 
vehicle  and  so  constructed  that  some  part  of  its  weight  and  that  of  its  load  rests  upon 
the  towing  vehicle. 

0.07  The  term  "full  trailer"  means  any  motor  vehicle,  including  any  semitrailer 
equipped  with  a  "dolly"  (auxiliary  front  axle),  other  than  a  "pole  trailer"  or  a 
motor  vehicle  transported  in  drive-away  operations  by  means  of  a  tow-bar,  with  or 
without  motive  power,  designed  to  be  drawn  by  another  motor  vehicle  and  so  con- 
structed that  no  part  of  its  weight  rests  upon  the  towing  vehicle. 

0.08  The  term  "pole  trailer"  means  any  vehicle  without  motive  power,  possibly  of 
variable  wheel  base,  designed  to  be  drawn  by  another  vehicle  and  attached  to  the 
towing  vehicle  by  means  of  a  "reach",  or  "pole",  or  by  being  "boomed"  or  other- 
wise secured  to  the  towing  vehicle,  and  ordinarily  used  for  transporting  long  or 
irregularly-shaped  loads  such  as  poles,  pipes,  or  structural  members  capable  gen- 
erally of  sustaining  themselves  as  beams  between  the  supporting  connections. 

0.09  The  term  "drive-away  operation"  means  any  operation  in  which  a  single 
motor  vehicle  or  combination  of  motor  vehicles,  new  or  used,  constitutes  the  com- 
modity being  transported  and  in  which  the  motive  power  of  any  such  motor  vehicles 
is  utilized. 

0.10  The  term  "gross  weight"  means  the  combined  weight  of  the  motor  vehicle 
and  any  load  thereon. 

0.11  The  term  "driver"  means  any  individual  who  drives  in  transportation  any 
motor  vehicle  as  defined  in  Rule  0.01  above. 

0.12  The  term  "business  district"  means  the  territory  contiguous  to  and  including 
a  highway  when  50  per  cent  or  more  of  the  frontage  thereon  for  a  distance  of  300 
feet  or  more  is  occupied  by  buildings  in  use  for  business. 

0.13  The  term  "residence  district"  means  the  territory  contiguous  to  and  in- 
cluding a  highway  not  comprising  a  business  district  when  the  property  on  such 
highway  for  a  distance  of  300  feet  or  more  is  in  the  main  improved  with  residences, 
or  residences  and  buildings  in  use  for  business. 

0.14  Any  other  term  used  in  these  regulations  is  used  in  its  commonly  accepted 
meaning,  except  where  such  other  term  has  been  defined  elsewhere  herein  or  in  the 
Motor  Vehicle  Carriers  Law  in  which  event  the  definition  therein  given  shall  apply. 

PART   1 
QUALIFICATIONS  OF  DRIVERS 

1.1  Compliance  required. 

1.2  Minimum  requirements. 

1.3  Physical  examination. 

Recommended  Standard  Physical  Examination  Form. 
1.1  Compliance  required.- -Every   motor  carrier   shall   comply   with   the   following 
regulations,  and  shall  instruct  his  or  its  employees  and  agents  concerned  with  the 
transportation  of  persons  or  property  by  motor  vehicle  with  respect  thereto. 
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1.2  Minimum  requirements.- -No  motor  carrier  shall  drive,  or  require  or  permit 
any  person  to  drive,  any  motor  vehicle  for  compensation  unless  the  person  so  driv- 
ing possesses  the  following  minimum  qualifications: 

1.21  Mental   and   physical   condition: 

(a)  No  loss  of  foot,  leg,  hand  or  arm. 

(b)  No  mental,  nervous,  organic,  or  functional  disease,  likely  to  interfere  with 

safe  driving. 

(c)  No  loss  of  fingers,  impairment  of  use  of  foot,  leg,  fingers,  hand  or  arm,  or 

other  structural  defect  or  limitation,  likely  to  interfere  with  safe  driving. 

1.22  Eyesight.--Visual  acuity  (either  without  glasses  or  by  correction  with  glasses) 
of  at  least  20/40  (Snellen)  in  one  eye,  and  20  100  (Snellen)  in  the  other  eye;  form 
field  of  not  less  than  45  degrees  in  all  meridians  from  the  point  of  fixation;  ability 
to  distinguish  red,  green,  and  yellow. 

1.23  Hearing.--Adequate  hearing. 

1.24  Liquor,  narcotics,  and  drugs.--Shall  not  be  addicted  to  the  use  of  narcotics 
or  habit-forming  drugs,  or  the  excessive  use  of  alcoholic  beverages  or  liquors. 

1.25  Driving  experience.--Experience  in  driving  some  type  of  motor  vehicle 
(including  private  automobiles)  for  not  less  than  one  year,  including  experience 
throughout  the  four  seasons. 

1.26  Driving  Skill.--Competency  by  reason  of  experience  or  training  to  operate 
safely  the  type  of  motor  vehicle  or  motor  vehicles  which  he  drives. 

1.27  Knowledge  of  Regulations.- -Knowledge  of  rules  and  regulations  issued  by 
the  Commission  pertaining  to  the  driving  of  motor  vehicles. 

1.28  Age.--Shall  not  be  less  than  21  years  of  age. 

1.29  Knowledge  of  English. --Shall  be  able  to  read  and  speak  the  English  language. 

1.3  Physical  Examination. 

1.31  Doctor's  certificate  required  for  new  drivers.--On  and  after  January  1,  1941, 
every  motor  carrier  shall  have  in  his  files  a  certificate  of  physical  examination 
signed  by  a  qualified  doctor  of  medicine  for  every  new  driver  entering  the  motor 
carrier's  employment,  attesting  that  the  doctor  has  examined  said  driver  and  found 
him  to  meet  satisfactorily  the  qualifications  set  forth  in  Rules  1.21  to  1.23,  inclusive. 
Said  certificate  shall  be  filed  with  the  motor  carrier  within  ten  days  of  the  new 
driver's  entering  the  motor  carrier's  employment.  For  the  purposes  of  this  rule, 
a  new  driver  shall  be  deemed  to  be  any  driver  applying  for  employment  as  a  driver 
who  is  unable  to  furnish  a  certificate  of  physical  examination  showing  that  he  has 
been  examined  and  qualified  as  required  by  this  rule  within  one  year  prior  to  the 
date  of  his  application  for  employment.  This  requirement  shall  also  apply  to  own- 
er-drivers, who  become  such  on  and  after  January  1,  1941. 

1.32  Carrier's  right  to  require  additional  examinations. --Nothing  contained  in 
Rule  1.31  shall  be  construed  as  to  prevent  a  motor  carrier  from  requiring  physical 
examination  of  drivers  in  addition  to  those  prescribed  in  that  rule. 

RECOMMENDED    PRACTICES 
(Not  compulsory  requirements) 
The  following  form  is  recommended  as  a  Standard  Physical  Examination   form 
in  connection  with  physical  examination  of  drivers  required  under  Rule  1.3: 

RECOMMENDED   STANDARD   PHYSICAL   EXAMINATION   FORM 
For  Drivers  of  Buses  and  Trucks 
(Note   to   Examining   Physician):   Read   instructions   before   starting   examination.) 
Be  sure  to  record  aw  answer  to  each  question.  When  negative  or  positive  so  state. 

PERSONAL  AND  MEDICAL  HISTORY 

Name  in  full  _        Age 

last  birthday  Color _ Marital  Status _ 

S M _  W D  Address: 

Street _ _...,..... City 

State  Usual  occupation 

Years  of  experience  as  operator  of  com- 
mercial motor  vehicles 
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History  of  Past  Illnesses 
(When  positive  insert  date) 

Tuberculosis    Hemorrhoids . ^Diabetes _ 

Pleurisy  Syncope Syphilis       

Hemoptysis  _ High  Blood         Gonorrhea  __ _ 

Peptic  Ulcer     Pressure  _ Hematuria  

Pneumonia ... .  Epilepsy  or  Fits       - 

Dysentery    Paralysis    

History  of  hospitalization       ,: _ 

Have  you  other  illnesses,  injuries,  or  operations 

RECORD   OF  PHYSICAL  FINDINGS 

General  Appearance  and  Development:  Good Fair _ Poor. _ 

Height _._        Weight __ 

Head:  Right  20/ 

Eyes:  For  distance  (without  glasses-with  glasses  if  worn)  Left  20/ 

Evidence  of  disease  or  injury:  Right Left    

Color  vision   (Lantern)     _..* _ .-. - _ 

Ears:  Hearing  20  ft.:  Right  ear  /20  Left  ear  /20 

Disease  or  injury  

Mouth  Throat 

Thorax: 

If  organic  disease  is  present,  is  it  fully  compensated? 

Blood  pressure  (sitting):  Systolic  __ Diastolic 

Pulse:  Before  exercise After  2  minutes  rest 

Lungs  '. _ -■— . — 

Abdomen: 

Scars _  Abnormal  masses Tenderness _ 

Hernia:  Yes No If  so,  where? 

Is   truss   worn? _ l-. _ _ 

Genito-Urinary: 

Scars - Urethral  Discharge :•-_. 

Reflexes: 

Rhomberg    __ _ __ 

Pupillary  Light  R —  L 

Knee  Jerks: 

Right:  Normal Increased Absent - 

Left:     Normal  __ Increased Absent - 

Extremities: 

Upper  — -l„ 

Lower  - - _ _ 

Spine  . 


Laboratory  findings  if  tests  are  indicated: 

Urine:  Sp.  Gr Alb. Sug. 

Other ..... i_^ 


(Date)  (Examining  Physician) 

PHYSICIAN'S  CERTIFICATE 

This  is  to  certify  that  I  have  this  day  examined  

- and  find  him 

(physically  fit) 

(physically  fit  only  when  wearing  glasses) 

(Physically  unfit  and  disqualifying  condition  has  been  discussed  with  applicant) 
to  perform  the  usual  duties  incident  to  employment  as  a  driver  of  commercial 
motor  vehicles.  This  certificate  is  based  upon  information  obtained  in  the  making 
of  a  physical  examination  in  accordance  with  the  regulations  of  the  Public  Service 
Commission  of  South  Carolina  for  the  qualification  of  drivers  and  the  standard 
form  recommended  for  such  examination.  I  have  kept  on  file  in  my  office  this  record 
of  his  examination. 

Date  _ _ Place  .... 

Signed  _ 

(Examining  physician) 

IV  .-.S.C.-29 


§  8516  Civil  Code  Page  898 

Address  Driver's  Signature   

NOTE: — Motor  carriers  desiring  to  use  the  Recommended  Standard  Physical  Exam- 
ination Form  and  Physician's  Certificate  must  obtain  their  own  supplies  of  such 
forms.  The  forms  should  be  reproduced  in  size  considerably  larger  than  here  shown. 

GENERAL    INSTRUCTIONS    FOR    MAKING    PHYSICAL    EXAMINATION    AND 

RECORDING  FINDINGS 

Be  sure  to  record  an  answer  to  each  question 
When  negative  or  positive  so  state 

MEDICAL  HISTORY 
The  purpose  of  this  physical  examination  is  to  detect  the  presence  of  physical 
defects  of  such  a  character  and  extent  as  to  affect  the  applicant's  ability  to  safely 
operate  a  motor  vehicle.  The  examination  should  be  made  carefully  and  at  least  as 
complete  as  is  indicated  by  the  attached  form.  Defects  may  be  recorded  which  do 
not,  because  of  their  character  or  degree,  indicate  that  a  certificate  of  physical  fit- 
ness should  be  denied.  The  presence,  however,  of  these  defects  should  be  discussed 
with  the  applicant  and  he  should  be  encouraged  to  take  the  necessary  steps  to  insure 
correction  particularly  of  those  which  if  neglected  might  lead  to  a  condition  likely  to 
affect  his  ability  to  drive  safely.  Careful  inquiry  regarding  past  illness,  the  character 
and  date  of  such  illness,  may  reveal  cause  for  defects  found  upon  physical  examin- 
ation. Lack  of  knowledge  concerning  the  etiology  of  certain  defects  may  result  in  the 
rejection  for  employment.  Such  data  also  may  indicate  the  need  for  making  certain 
laboratory  tests.  Certain  serological  and  laboratory  tests  will  frequently  be  made  by 
State  Department  of  Health  laboratories  without  charge. 

General  Appearance  and  Development. — Notice  serious  under  or  over  weight;  any 
posture  defects;  perceptible  limp,  anemia,  tremor  or  other  form  of  nervousness 
such  as  might  be  caused  by  chronic  alcoholism,  thyroid  intoxication,  or  other 
illnesses.  The  rules  of  the  Commission  provide  that  no  driver  shall  be  addicted 
to  the  use  of  narcotics  or  habit-forming  drugs,  or  the  excessive  use  of  alcoholic 
beverages  or  liquors. 

Height  and  weight. --Stripped  to  the  waist  with  shoes  and  socks  removed. 
Head — Eyes. — The  tolebinocular,  Snellen  chart,  and  other  approved  tests  may  be 
used  to  measure  visual  acuity.  It  is  desired,  however,  when  other  than  the 
Snellen  chart  is  used,  that  the  results  of  such  test  be  expressed  in  values  com- 
parable to  the  standard  Snellen  chart.  If  applicant  wears  glasses,  these  should 
be  worn  while  applicant's  visual  acuity  is  being  tested.  Indicate  on  record  by  en- 
circling appropriate  phrase  on  form  "without  glasses"  or  "with  glasses  if  worn". 
In  recording  distant  vision  use  20  feet  as  normal.  Report  all  vision  as  a  fraction 
with  20  as  numerator  and  the  smallest  type  read  at  20  feet  as  denominator. 
Note  ptosis,  discharge,  corneal  scar,  exophthalmos  or  strabismus  uncorrected  by 
glasses  as  determined  by  the  simple  cover  test. 
En?-s.-Note  evidence  of  mastoid  or  middle  ear  disease;  discharge.  In  recording 
hearing  record  20  feet  as  normal  distance  for  conversational  voice  and  record 
deviation  from  normal  as  fraction  with  20  feet  as  denominator  and  actual  dis- 
tance as  numerator. 

Mouth. -Note  evidence  of  infection,  pyorrhea. 
Throat. -Note  evidence  of  disease,  enlarged  or  infected  tonsils. 
Thorax-Heart. -Stethoscopic    examination    is    required.    Note    murmurs    and    arhy- 
thmia. 

Blood  pressure. -May  be  recorded  with  either  spring  or  mercury  column  type 
of  sphygmanometer. 

Pulse. -Normal  pulse  taken  after  being  seated  at  least  2  minutes  then  have 
applicant  stand  and  placing  one  foot  on  the  seat  of  an  ordinary  chair  raise  his 
body  to  an  erect  position  20  times  in  30  seconds.  Pulse  rate  should  return  to 
his  normal  after  2  minutes  rest.  Because  of  abnormal  conditions,  some  appli- 
cants will  be  unable  to  do  this.  This  test  has  been  found  helpful  in  ascertaining 
physical  ability  for  work. 

Lungs. -It  is  necessary  that  the  auscultatory  cough  be  used.  Tuberculosis,  if 
suspected  state  whether  active  or  arrested,  and  if  arrested,  your  opinion  as  to 
how  long  it  has  been  quiescent.  Sputum  to  be  examined  for  tubercle  bacilli  in 
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all  suspected  cases.  Sample  may  be  sent  to  the  State  Health  Department. 

Abdomen-Scars.-li  present  state  whether  recent  and  if  abnormally  tender  or  if 
there  is  any  evidence  of  hernia  at  the  site  of  scar. 

Abnormal  masses.-If  present  note  tenderness  and  whether  or  not  individual 
knows  how  long  they  have  been  present. 

Tenderness. -When  noted  state  where  most  pronounced  and  cause  suspected. 
Henna. -Note  whether  no  hernia,  but  impulse  on  coughing;  no  hernia  or  im- 
pulse, but  abnormally  large  rings.  Any  hernia  should  be  noted,  and  if  present 
state  whether  it  is  retained  by  well-fitted  truss. 

Ge?i!to-t/rinar2/.-When  scars  or  urethral  discharge  are  present  indicate  patient's 
reason  for  same  and  when  indicated  submit  smear  of  discharge  to  laboratory 
for  examination. 

Reflexes. -li  positive  Rhomberg  is  reported,  indicate  degree.  Pupillary  reflexes 
should  be  reported  for  both  light  and  accommodation.  Knee  jerks  are  to  be 
reported  absent  only  when  not  obtainable  upon  reinforcement  and  increased 
when  foot  is  actually  lifted  from  the  floor  following  light  blow  upon  the  patella; 
otherwise  as  normal. 

Extremities-Upper. -Note  deformities  and  limitation  of  motion. 

Lower. -Note  deformities,  limitation  of  motion;  varicose  veins.  In  case  of 
hand  deformities  note  particularly  whether  or  not  sufficient  grip  is  present  to 
enable  driver  to  secure  a  grip  on  the  wheel.  Show  chronic  ulcers.  Note  any 
atrophy  or  paralysis. 

Spine. -Note  deformities  and  limitation  of  motion.  Be  sure  to  record  loss  of 
foot,  leg,  fingers,  hand  or  arm,  or  impairment  of  use  thereof,  or  other  structural 
defect  or  limitation,  likely  to  interfere  with  safe  driving. 

Laboratory  findings. -Urine  analysis  is  indicated  whenever  systolic  blood  pressure 
is  over  150  and  diastolic  over  100  and  such  other  times  as  medical  history  or 
findings  upon  physical  examination  may  indicate  that  they  are  necessary.  A 
serological  test  should  always  be  taken  in  case  of  those  giving  positive  history 
of  leutic  infection  or  present  physical  findings  upon  examination  presenting 
possibility  of  latent  syphilis. 

Upon  completion  of  the  examination,   physician   should   always   date   and   sign  his 

record  of  same. 

PART  2 
DRIVING   OF   MOTOR   VEHICLES 

2.01  Compliance  required. 

2.02  Carrier  may  enforce  additional  rules. 

2.03  Reckless  driving  forbidden. 

2.04  Driving  while  ill  or  fatigued  forbidden. 

2.05  Use  of  alcoholic  beverages  on  duty  forbidden. 

2.06  Control  of  speed. 

2.07  Equipment  to  be  in  good  working  order. 

2.08  Emergency  equipment  must  be  in  place. 

2.09  Safe  loading. 

2.10  "Clear  Course"  before  starting. 

2.11  Keep  to  the  right. 

2.12  Maintain  adequate  space  between  vehicles. 

2.13  Precautions  at  railroad  grade  crossings. 

2.14  Precautions  at  drawbridges. 

2.15  Other  users  of  highway  must  not  be  endangered. 

2.16  Vehicle  must  be  in  proper  position  for  making  turns. 

2.17  Special  care  in  overtaking  or  passing. 

2.18  Overtaking  must  not  be  prevented  by  speeding  up. 

2.19  Vehicle  must  be  in  gear  on  down  grade. 

2.20  Special  care  required  in  passing  stopped  buses. 

2.21  Precautions  when  vehicle  is  left  unattended. 

2.22  Vehicle  when  stopped  must  not  interfere  with  other  traffic. 

2.23  Emergency  signals  for  disabled  vehicles. 

2.24  Emergency  signals  for  stopped  vehicles. 

2.25  When  lighted  lamps  are  required  on  moving  vehicles. 
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2.26  Lights  on  parked  or  stopped  vehicles. 

2.27  Not  more  than  four  road-lighting  lamps  to  be  illuminated. 

2.28  Use  of  upper  and  lower  head  lamp  beams. 

2.29  Minimum  visibility  requirement  for  road-lighting  lamps. 

2.30  Spot  light  must  not  blind  other  users  of  highway. 

2.31  Extreme  caution  required  under  hazardous  conditions. 

2.32  Duties  of  driver  in  case  of  accident. 

2.33  Special  precautions  during  fueling  process. 

2.34  Light  or  flag  on  end  of  projecting  load. 

2.35  Tailboard  must  not  obscure  rear  lights  or  reflectors. 

2.36  Transportation  of  hitch-hikers  and  other  unauthorized  persons  prohibited  on 
property-carrying  vehicles. 

2.01  Compliance  required.-Every  motor  carrier  and  his  or  its  officers,  agents, 
employees,  and  representatives  concerned  with  the  transportation  of  persons 
or  property  by  motor  vehicle  shall  comply  with  the  following  regulations  and  shall 
become  conversant  therewith. 

2.02  Carrier  may  enforce  additional  rules.-Nothing  contained  in  these  regula- 
tions shall  be  construed  as  prohibiting  any  motor  carrier  from  enforcing  ad- 
ditional rules  and  regulations  relating  to  safety  of  operation,  not  inconsistent 
with  these  regulations,  tending  to  a  greater  degree  of  precaution  against  accidents. 

2.03  Reckless  driving  forbidden.-No  motor  vehicle  shall  be  driven  recklessly,  or 
so  as  to  endanger  life,  limb,  or  property. 

2.04  Driving  while  ill  or  fatigued  forbidden.-No  motor  vehicle  shall  be  driven 
by  any  driver  while  his  ability  or  alertness  is  so  impaired  through  fatigue, 
illness,  or  any  other  cause  as  to  make  it  unsafe  for  him  to  drive  or  to 
continue  to  drive  a  motor  vehicle,  nor  shall  he  be  required  or  knowingly  be  per- 
mitted to  drive  while  in  such  condition,  except  in  case  of  grave  emergency  where 
the  hazard  to  passengers  would  be  increased  by  observance  of  the  foregoing  pro- 
visions. 

2.05  Use  of  alcoholic  beverages  on  duty  forbidden.-No  driver  shall  go  on  duty 
while  under  the  influence  of,  nor  drink  while  on  duty,  any  alcoholic  beverage  or 
liquor,  whatever  its  alcoholic  content;  nor  shall  he  knowingly  be  permitted  so  to  do. 

2.06  Control  of  speed. 

2.061.  Speed  must  be  Reasonable  and  Prudent. -No  motor  vehicle  shall  be  driven 
at  a  speed  greater  than  is  reasonable  and  prudent,  having  due  regard  to  weather, 
traffic,  intersections,  width  and  character  of  the  roadway,  type  of  motor  vehicle, 
and  any  other  conditions  then  existing. 

2.062  Legal  Limits  Must  Be  Observed. -In  no  event  shall  a  motor  vehicle  be  driv- 
en in  or  through  this  State  or  legal  subdivision  thereof  at  a  speed  greater  than  that 
permitted  by  this  State,  or  legal  subdivision  thereof. 

2.063  Reduced  Speed  at  Night. -During  the  night  time,  speed  shall  be  reduced  in 
keeping  with  reduced  visibility.  (See  also  rule  2.31) 

2.07  Equipment  to  be  in  good  working  order.-No  Motor  Vehicle  shall  be  driven 
unless  the  driver  thereof  shall  have  satisfied  himself  that  the  following  required 
parts  and  accessories  are  in  good  working  order: 

Lighting  devices  and  reflectors.  Rear-vision  mirror. 

Brakes,  both  service  and  hand.  Tires. 

Horn.  Steering  mechanism. 

Windshield  wiper.  Coupling  devices. 

2.08  Emergency  equipment  must  be  in  place2.-No  motor  vehicle  shall  be  driven 
unless  the  following  required  accessories  are  in  place  and  ready  for  use  in  case  of 
emergency: 

2.081  On  every  Bus,  Truck,  or  Tractor- 

(a)  At  least  one  fire  extinguisher,  properly  filled,  securely  mounted  in  a  bracket, 
and  available  for  immediate  use;  provided,  however,  that  this  requirement  shall  not 
apply  to  taxicabs. 

(b)  One  red  lantern,  when  projecting  loads  are  carried. 

(c)  One  red-cloth  flag,  when  projecting  loads  are  carried. 

(d)  At  least  one  spare  electric  bulb  for  each  kind  of  electric  lamp  where  such 
electric  lamp  is  used  for  any  of  the  lighting  devices  required  by  these  regulations. 


See  Rule  3.349,  for  specifications. 
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(e)  At  least  one  spare  electric  fuse  of  each  kind  and  size  used  for  any  of  the 
electric  lighting  circuits  on  the  motor  vehicle. 

(f)  One  set  of  tire  chains,  for  all  vehicles  likely  to  encounter  conditions  requiring 
them. 

(g)  Three  flares  (Pot  torches),  properly  filled;  or  three  red  electric  lanterns, 
equipped  with  batteries  in  proper  condition,  and  available  for  immediate  use. 

(h)  At  least  three  fuses  (unless  red  electric  lanterns  are  used  as  warning  signals), 
so  mounted  as  to  be  protected  from  oil  and  moisture,  and  available  for  immediate 
use. 

(i)  At  least  two  red  cloth  flags  with  standards. 

2.082  On  Every  Bus- 

(a)  All  items  required  by  Rule  2.081,  and  in  addition: 

(b)  One  metal  first-aid  kit. 

(c)  On  hand  ax  available  for  immediate  use. 

2.083  On  Every  Motor  Vehicle  Driven  Singly,  or  On  the  Towing  Motor  Vehicle  of 
any  Combination  of  Motor  Vehicles,  in  Transit  As  a  Drive-away  Operation- 

(a)  All  items  required  by  Rule  2.081,  except  that  a  fire  extinguisher  shall  not  be 
required  on  any  such  motor  vehicle. 

2.09  Safe  loading. 

2.091  Distribution  and  Securing  of  Load. -The  load  on  every  motor  vehicle  trans- 
porting property  shall  be  properly  distributed,  and  if  necessary,  secured,  in  order  to 
prevent  unsafe  shifting  of  the  load  or  unsafe  operation  of  the  vehicle. 

2.092  Fastings  Secure. -No  motor  vehicle  shall  be  driven  unless  the  driver  thereof 
shall  have  satisfied  himself  that  the  tailboard  or  tailgate,  tarpaulins,  spare  tires,  and 
all  means  of  fastening  the  load  are  securely  in  place. 

2.093  Load  Not  to  Interfere  With  Driver.-No  motor  vehicle  shall  be  so  loaded  as 
to  obscure  the  driver's  view  ahead,  or  to  the  right  and  left  sides,  or  to  interfere 
with  the  free  movement  of  his  arms  or  legs,  or  to  prevent  his  free  and  ready  access 
to  the  accessories  required  for  emergencies. 

2.094  Loading  of  Buses.-All  baggage,  freight,  or  express  carried  in  any  bus  shall 
be  so  loaded  as  not  to  interfere  with  the  free  and  ready  entering  or  leaving  such 
bus,  and  shall  be  so  stowed  as  to  prevent  falling  onto  or  against  any  passenger. 

2.10  "Clear  Course"  before  starting.-No  motor  vehicle  shall  be  set  in  motion 
until  due  caution  has  been  taken  to  ascertain  that  the  course  is  clear. 

2.11  Keep  to  the  right.-Every  motor  vehicle  shall  be  driven  as  far  to  the 
right  side  of  the  traveled  portion  of  the  highway  as  is  practicable. 

2.12  Maintain  adequate  space  between  vehicles.-Sufficient  space  shall  be  main- 
tained, whenever  conditions  permit,  between  vehicles  proceding  in  the  same 
direction  so  that  an  overtaking  vehicle  may  enter  and  occupy  such  space  with- 
out danger.  This  rule  shall  not  be  construed  to  prevent  overtaking  and  passing 
another  vehicle. 

2.13  Precautions  at  railroad  grade  crossings. 

2.131  Certain  Vehicles  Must  Stop. -Every  motor  vehicle  transporting- 

(a)  Passengers, 

(b)  Dangerous  explosives,3 

(c)  Chlorine, 

(d)  Class  B  or  Class  C  poisons,3  inflammable  compressed  gasses,  or  corrosive 
liquids  in  cargo  tanks, 

(e)  Class  A  poisons,3  and 


3  Special  requirements  for  the  transportation  of  explosives  and  other  dangerous 
articles  will  be  found  under  Rule  90  of  the  Commission's  General  Rules  governing 
the  operation  of  Motor  Vehicle  Carriers.  For  the  purpose  of  Rule  2.131,  the  three 
classes  of  poisons  listed  therein  may  be  defined  as  follows: 

"CLASS  A  POISON".  Any  poisonous  gas  or  liquid  of  such  nature  that  a  very 
small  amount  of  the  gas,  or  vapor  of  the  liquid,  mixed  with  air  is  dangerous  to 
life. 

"CLASS  B  POISON."    Any  poisonous  liquid  or  solid  of  such  nature  that  it  is 

chiefly  dangerous  on  external  contact  with  the  body  or  by  being  taken  internally. 

"CLASS  C  POISON".  A  liquid  or  solid  substance  which  upon  contact  with  fire 

or  heat,  gives  off  dangerous  or  intensely  irritating  fumes,  such  as  tear-gas  and 

the  like,  but  not  including  any  poisonous  article,  Class  A. 
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(f)  Every  motor  vehicle  used  for  the  transportation  of  inflammable  liquids  in  car- 
go tanks,  whether  loaded  or  empty,  shall,  upon  approaching  any  railroad  grade 
crossing,  be  brought  to  a  full  stop  within  50  feet  but  not  less  than  10  feet,  from  the 
nearest  rail  of  such  railroad  grade  crossing,  and  shall  not  proceed  until  due  caution 
has  been  taken  to  ascertain  that  the  course  is  clear;  provided,  however,  that  such 
full  stop  shall  not  be  required  at  a  street-car  crossing  within  a  business  or  residence 
district,  nor  at  a  railroad  grade  crossing  protected  by  a  watchman  or  traffic  officer 
on  duty  or  by  a  traffic-control  "stop  and  go"  signal  (not  railroad  flashing  signal) 
giving  positive  indication  to  approaching  vehicles  to  proceed. 

2.132  Other  Vehicles  Must  Slow  Down  and  Be  Prepared  to  Stop.-The  speed  of 
any  other  motor  vehicle  shall,  upon  approaching  a  railroad  grade  crossing,  be  re- 
duced to  a  rate  that  shall  enable  a  stop  to  be  made  before  reaching  the  nearest  rail 
of  such  crossing,  and  the  crossing  shall  not  be  traversed  until  due  caution  has  been 
taken  to  ascertain  that  the  course  is  clear. 

2.133  No  Gear  Changes  on  Crossings. -In  all  cases  where  gear  change  may  be  made 
at  the  option  of  the  driver,  crossing  shall  be  made  only  in  such  gear  that  there  shall 
be  no  necessity  for  changing  gears  while  traversing  such  crossing. 

2.134  Driver  Must  Ascertain  That  Course  is  Clear.-Nothing  contained  in  this 
rule  shall  be  so  construed  as  to  relieve  the  driver  of  the  responsibility  in  any  case 
of  exercising  due  caution  to  ascertain  that  the  course  is  clear  before  proceeding  over 
such  crossing. 

2.14  Precautions  at  drawbridge. 

2.141  Vehicles  Transporting  Passengers  Must  Stop. -Every  motor  vehicle  trans- 
porting passengers  shall,  upon  approaching  any  drawbridge,  known  or  marked  as 
such,  be  brought  to  a  full  stop,  not  less  than  50  feet  from  the  lip  of  the  draw,  and 
shall  not  proceed  unless  the  draw  is  closed;  provided,  however,  that  such  full  stop 
shall  not  be  required  at  any  drawbridge  protected  by  a  watchman  or  traffic  officer 
on  duty,  or  by  a  traffic-control  "stop  and  go"  signal  giving  positive  indication  to  ap- 
proaching vehicles  to  proceed. 

2.142  Other  Vehicles  Must  Slow  Down  and  Be  Prepared  to  Stop. -Any  other  motor 
vehicle  upon  approaching  any  drawbridge  shall  be  driven  at  such  speed  as  to  per- 
mit it  to  be  stopped  before  reaching  the  lip  of  the  draw,  and  shall  proceed  only  if 
the  draw  is  closed. 

2.143  Driver  Must  Ascertain  That  Course  is  Clear.-Nothing  contained  in  this  rule 
shall  be  so  construed  as  to  relieve  the  driver  of  the  responsibility  in  any  case  of 
exercising  due  caution  to  ascertain  that  the  draw  is  closed. 

2.15  Other  users  of  highway  must  not  be  endangered.-No  motor  vehicle,  except 
in  case  of  emergency  shall  be  stopped,  its  speed  suddenly  decreased,  nor  its  course 
or  direction  changed,  unless  the  driver  thereof  shall  have  exercised  due  caution  to 
ascertain  that  such  acts  can  be  performed  without  endangering  other  users  of  the 
highway. 

2.16  Vehicle  must  be  in  proper  position  for  making  turns. -Upon  all  highways 
any  right  turn  shall  be  made  from  a  position  which  is  as  close  as  practica- 
ble to  the  extreme  right  side  of  the  traveled  portion  of  the  highway.  Upon  two- 
way  highways  any  left  turn  shall  be  made  from  a  position  which  is  as  close  as 
practicable  to  the  center  of  the  traveled  portion  of  the  highway.  Upon  one-way 
highways  and  upon  highways  on  which  the  opposing  streams  of  traffic  are  separated 
by  a  dividing  strip  or  zone,  any  left  turn  shall  be  made  from  a  position  which  is  as 
close  as  practicable  to  the  extreme  left  side  of  the  traveled  portion  of  such  highways. 
In  all  cases  turns  shall  be  made  with  due  caution,  having  due  regard  to  the  length 
of  the  motor  vehicle  and  any  load  thereon,  the  width  of  the  roadway,  and  other 
traffic.  Before  making  any  turn  the  motor  vehicle  shall  be  driven  into  the  proper 
lane  well  in  advance  of  the  intersection. 

2.17  Special  care  in  overtaking  or  passing.-No  motor  vehicle  shall  be  driven 
past  a  vehicle  or  vehicles  proceeding  in  the  same  direction,  unless  there  is 
ample  visible  space  ahead  to  do  so  without  endangering  any   other  user  of  the 


Page  903  Motor  Bus  and  Truck  Lines  §  8516 

highway;  if  necessary,  an  audible  signal  of  intention  to  pass  shall  be  sounded.  After 
passing,  the  motor  vehicle  shall  not  be  returned  to  the  right  side  of  the  roadway 
until  safely  clear  of  the  overtaking  vehicle  or  vehicles. 

2.18  Overtaking  must  not  be  prevented  by  speeding  up.-The  speed  of  a  motor 
vehicle  shall  not  be  increased  to  prevent  being  overtaken  by  another  vehicle  at- 
tempting to  pass. 

2.19  Vehicle  must  be  in  gear  on  down  grade.-No  motor  vehicle  shall  be  driven 
upon  a  down  grade  with  gears  in  neutral  or  clutch  disengaged. 

2.20  Special  care  required  in  passing  stopped  buses.-No  motor  vehicle  when 
meeting  or  overtaking  any  bus,  other  than  a  school  bus,  stopped  for  the  pur- 
pose of  discharging  or  taking  on  passengers,  shall  be  driven  past  such  bus 
except  with  extreme  caution,  and  only  if  the  course  ahead  is  known  to  be  clear; 
Provided,  that  all  motor  vehicles  when  meeting  or  overtaking  any  school  bus 
stopped  for  the  purpose  of  discharging  or  taking  on  school  children  shall  come  to  a 
full  stop  and  shall  remain  stopped  until  said  children  are  taken  on  or  discharged  and 
until  such  school  bus  has  moved  on. 

2.21  Precautions  when  vehicle  is  left  unattended.-No  motor  vehicle  shall  be  left 
unattended  until  after  the  parking  (hand)  brake  has  been  securely  set  and  all  other 
reasonable  precautions  have  been  taken  to  prevent  its  movement  while  unattended. 

2.22  Vehicle  when  stopped  must  not  interfere  with  other  traffic-  No  motor 
vehicle  shall  be  stopped,  parked,  or  left  standing,  whether  attended  or  unat- 
tended, upon  the  traveled  portion  of  any  highway  outside  of  a  business  or 
residence  district,  when  it  is  practicable  to  stop,  park,  or  leave  the  motor  vehicle 
off  the  traveled  portion  of  such  highway.  When  conditions  make  it  impracticable 
to  move  the  motor  vehicle  from  the  traveled  portion  of  the  highway,  every  effort 
shall  be  made  to  leave  all  possible  width  of  the  highway  opposite  such  standing 
motor  vehicle  for  the  free  passage  of  other  vehicles,  and  care  taken  to  provide  a 
clear  view  of  such  stopped  motor  vehicle  as  far  as  possible  to  the  front  and  rear. 
(See  also  Rule  2.24.) 

2.23  Emergency  signals  for  disabled  vehicles.-Whenever  any  motor  vehicle  is 
disabled  upon  the  traveled  portion  of  the  highway  or  the  shoulder  next  thereto, 
except  within  a  business  or  residence  district  of  a  municipality,  the  following  re- 
quirements shall  be  complied  with  during  the  period  of  such  disablement: 

2.231  Placing  of  Fusees  and  Flares. -During  the  time  that  lights  are  required  (see 
Rule  2.25),  except  as  provided  in  Rules  2.232,  2.233,  and  2.234,  a  lighted  fusee  shall 
be  immediately  placed  on  the  roadway  at  the  traffic  side  of  the  motor  vehicle;  as 
soon  thereafter  as  possible  and  in  any  case  within  the  burning  period  of  the  fusee, 
three  lighted  flares  (pot  torches)  shall  be  placed  on  the  roadway,  as  follows: 

(a)  One  in  the  center  of  the  lane  of  traffic  occupied  by  the  disabled  motor  vehicle 
and  not  less  than  40  paces  (approximately  100  feet)  distant  therefrom  in  the  direction 
of  traffic  approaching  in  that  lane. 

(b)  One  not  less  than  40  paces  (approximately  100  feet)  from  such  vehicle  in  the 
opposite  direction,  and 

(c)  One  at  the  traffic  side  of  such  vehicle  approximately  10  feet  rearward  or 
forward  thereof; 

(d)  Provided,  however,  that  if  the  motor  vehicle  is  disabled  within  300  feet  of  a 
curve,  crest  of  a  hill,  or  other  obstruction  to  view,  the  flare  in  that  direction  shall  be 
so  placed  as  to  afford  ample  warning  to  other  users  of  the  highway,  but  in  no  case 
less  than  40  paces  (approximately  100  feet)  nor  more  than  120  paces  (approximately 
300  feet)  from  the  disabled  vehicle; 

(e)  Provided  further,  that  care  shall  be  taken  in  the  placing  of  any  flare  (liquid 
burning  pot  torch),  fusee,  or  any  signal  produced  by  a  flame,  to  prevent  igniting  any 
gasoline  or  other  inflammable  liquid  or  gas. 

2.232  Use  of  Red  Electric  Lanterns  for  Certain  Tank  Motor  Vehicles.-For  every 
motor  vehicle  used  for  the  transportation  of  inflammable  liquids  or  inflammable 
compressed  gases  in  cargo  tanks,  whether  loaded  or  empty,  the  use  of  flares  (pot 
torches),  fusees,  or  any  signal  produced  by  a  flame  is  prohibited,  and  lighted  red 
electric  lanterns  shall  be  used  in  lieu  thereof.  One  of  the  said  red  electric  lanterns 
shall  be  immediately  placed  on  the  roadway  at  the  traffic  side  of  the  motor  ve- 
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hide  and  immediately  thereafter  the  two  other  red  electric  lanterns  shall  be  placed 
to  the  front  and  rear  of  the  motor  vehicle  in  the  same  manner  prescribed  in  Rule 
2.231  for  the  placement  of  lighted  flares  (Pot  Torches). 

2.233  Optional  Use  of  Red  Electric  Lanterns. -For  every  motor  vehicle  not  re- 
quired to  carry  red  electric  lanterns,  but  electing  to  carry  them  in  lieu  of  flares 
(pot  Torches)  and  fusees,  the  placement  of  such  lighted  red  electric  lanterns  in  the 
event  of  disablement  shall  be  as  set  forth  in  Rule  2.232. 

2.234  Placing  of  Flags. -During  such  time  as  lights  are  not  required,  red  flags  shall 
be  placed  in  the  manner  prescribed  for  flares  or  red  electric  lanterns,  except  that 
no  flag  shall  be  required  to  be  placed  at  the  side  of  the  vehicle;  provided,  however, 
that  if  such  disablement  continues  into  the  period  when  lights  are  required,  lighted 
flares  or  lighted  red  electric  lanterns  shall  then  be  placed  as  prescribed. 

2.24  Emergency  signals  for  stopped  vehicles.-Whenever  any  motor  vehicle  is 
stopped  upon  the  traveled  portion  of  the  highway  or  the  shoulder  next  thereto, 
except  within  a  business  or  residence  district  of  a  municipality,  for  any  cause 
other  than  disablement  (see  Rule  2.23)  or  necessary  traffic  stops,  the  following 
requirements  shall  be  complied  with  during  the  period  of  such  stop: 

2.241  Placing  of  Fusee  or  Red  Electric  Lantern. -During  the  time  the  lights  are 
required  (see  Rule  2.25),  a  lighted  fusee  or  lighted  red  electric  lantern  shall  be  im- 
mediately placed  on  the  roadway  at  the  traffic  side  of  the  motor  vehicle. 

2.242  Placing  of  Flares,  Red  Electric  Lanterns,  Or  Flags. -If  such  stop  exceeds  or 
is  intended  to  exceed  10  minutes,  the  placing  of  flares,  red  electric  lanterns,  or 
flags  shall  be  in  the  manner  prescribed  under  Rule  2.23. 

2.25  When  lighted  lamps  are  required  on  moving  vehicles.-Whenever  any  motor 
vehicle  is  driven  upon  a  highway  there  shall  be  displayed  the  lighted  lamps  re- 
quired under  Rule  3.31  during  the  following  times: 

(a)  During  the  period  from  one-half  hour  after  sunset  to  one-half  hour  before 
sunrise; 

(b)  During  any  other  time  when  there  is  not  sufficient  light  to  render  clearly 
discernible  persons  and  vehicles  on  the  highway  at  a  distance  of  500  feet  ahead; 
provided,  that  clearance  and  side-marker  lamps  need  not  be  lighted  when  within 
any  municipality  where  there  is  sufficient  light  to  render  clearly  discernible  per- 
sons and  vehicles  on  the  highway  at  a  distance  of  500  feet. 

2.26  Lights  on  parked  or  stopped  vehicles.-Whenever  any  motor  vehicle  is 
parked  or  stopped  upon  the  highway  within  a  business  or  residence  district 
of  a  municipality,  whether  attended  or  unattended,  during  the  times  mentioned 
in  Rule  '2. 25,  at  least  one  white  or  amber  light  shall  be  displayed  on  the  traffic  side 
of  the  motor  vehicle  visible  from  a  distance  of  500  feet  to  the  front  of  the  motor 
vehicle,  and  at  least  one  red  light  visible  from  a  distance  of  500  feet  to  the  rear; 
provided,  that  headlights,  if  used,  shall  be  dimmed  or  depressed. 

2.27  Not  more  than  four  road-lighting  lamps  to  be  illuminated. — When  a  motor 
vehicle  is  equipped  with  more  than  four  lamps  of  the  character  of  head  lamps, 
auxiliary  road-lighting  lamps,  or  spot  lamps,  not  more  than  four  such  lamps  shall 
be  lighted  at  any  one  time. 

2.28  Use  of  upper  and  lower  head  lamp  beams.-Whenever  the  road-lighting 
equipment  on  a  motor  vehicle  is  so  arranged  that  the  driver  may  select  at 
will  between  two  or  more  distributions  of  light  from  head  lamps  or  auxiliary  road- 
lighting  lamps  or  combinations  thereof,  directed  to  different  elevations,  the  follow- 
ing requirements  shall  apply  while  driving  during  the  times  when  lights  are  re- 
quired: 

2.281  Upper  Beam. -When  there  is  no  oncoming  vehicle  within  500  feet,  the  driver 
shall  use  an  upper  distribution  of  light;  provided,  however,  that  a  lower  distribution 
of  light  may  be  used  when  fog,  dust,  or  other  atmospheric  conditions  make  it  de- 
sirable for  reasons  of  safety,  and  when  within  the  confines  of  municipalities  where 
there  is  sufficient  light  to  render  clearly  discernible  persons  and  vehicles  on  the 
highway  at  a  distance  of  500  feet  ahead,  and  when  following  another  vehicle  within 
500  feet. 

2.282  Lower  Beam-When  within  500  feet  of  an  oncoming  vehicle,  the  driver  shall 
use  a  distribution  of  light  so  aimed  that  the  glaring  rays  therefrom  are  not  directed 
into  the  eyes  of  the  oncoming  driver. 
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2.29  Minimum  visibility  requirement  for  road-lighting  lamps. -At  no  time  while 
driving  during  the  periods  when  lights  are  required  shall  any  distribution 
of  light  be  used  which  will  not  reveal  a  person  or  vehicle  at  a  distance  of  at 
least  100  feet  ahead  under  normal  atmospheric  conditions;  provided,  however, 
that  dimmed  headlights  may  be  used  in  fog,  or  other  abnormal  weather  or  atmos- 
pheric conditions,  when  they  tend  to  promote  safety. 

2.30  Spotlight  must  not  blind  other  users  of  highway.-No  spotlight  shall 
be  so  aimed  upon  approaching  another  vehicle  that  any  part  of  the  high-inten- 
sity portion  of  the  beam  therefrom  is  directed  beyond  the  left  side  of  the  motor 
vehicle  upon  which  the  spot  lamp  is  mounted,  nor  more  than  100  feet  ahead  of  such 
motor  vehicle. 

2.31  Extreme  caution  required  under  hazardous  conditions.-Extreme  caution 
in  the  operation  of  motor  vehicles  shall  be  exercised  under  hazardous  con- 
ditions, such  as  snow,  ice,  sleet,  fog,  mist,  rain,  dust,  smoke,  or  any  other 
condition  which  adversely  affects  visibility  or  traction,  and  speed  shall  be  reduced 
accordingly. 

2.32  Duties  of  driver  in  case  of  accident.-The  driver  of  any  motor  vehicle 
involved  in  an  accident  resulting  in  death,  personal  injury,  or  property  dam- 
age, shall  forthwith  stop  at  the  scene  of  the  accident  and  remain  there  until  he 
shall  have  (a)  rendered  all  possible  assistance  to  injured  persons;  and  (b)  given  to 
any  person  demanding  the  same  his  name  and  address,  the  name  and  address  of  his 
employer,  if  any,  and  his  vehicle  registration  number.  He  shall  take  all  reasonable 
precautions  to  prevent  further  accidents  at  the  scene.  As  soon  as  possible  after  the 
accident  the  driver  (if  not  himself  a  motor  carrier)  shall  report  all  details  of  the 
accident  to  his  employer  or  supervisory  official. 

2.33  Special  precautions  during  fueling  process. 

2.331  Care  to  Prevent  Ignition  of  Fuel. -No  motor  vehicle  shall  be  fueled  or  be 
permitted  to  be  fueled  with  engine  running,  or  in  the  presence  of  any  open  flame. 
Care  shall  be  exercised  to  prevent  the  ignition  of  fuel  by  lighted  cigars,  cigarettes, 
pipes,  or  other  sources  of  ignition. 

2.332  Electric  Grounding  of  Fuel  Hose.-The  nozzle  of  the  fuel  hose  shall  be  in 
contact  with  the  intake  of  the  fuel  tank  throughout  the  fueling  process. 

2.333  Fueling  of  Buses. -Fueling  of  a  bus  carrying  passengers  shall  be  reduced  to 
the  minimum  number  of  times  necessary  in  such  transportation  and  in  no  event 
shall  any  such  motor  vehicle  be  fueled  in  a  closed  building  with  passengers  aboard. 

2.334.  Reserve  Fuel  Supply. -No  reserve  supply  of  fuel  shall  be  carried  on  any 
motor  vehicle  except  in  a  properly  constructed  and  mounted  main  fuel  tank, 
cylinder,  or  auxiliary  tank  except  that  this  provision  shall  not  be  construed  to  pro- 
hibit the  use  of  a  properly  constructed  cargo  tank  for  liquefied  fuel  gases  as  a  proper 
source  of  fuel  supply. 

2.34  Light  or  flag  on  end  of  projecting  load.-During  the  time  when  lights 
are  required  to  be  displayed,  there  shall  be  attached  to  the  rearmost  extre- 
mity of  any  load  which  projects  4  feet  or  more  beyond  the  rear  of  the  body  of  the 
motor  vehicle,  or  to  any  tailboard  or  tailgate  so  projecting,  or  to  the  rearmost  ex- 
tremity of  any  load  carried  on  a  pole  trailer,  at  least  one  lighted  red  lantern  secure- 
ly fastened  thereto,  which  shall  be  visible  from  a  distance  of  at  least  500  feet  to 
the  sides  and  rear  under  normal  atmospheric  conditions.  At  all  other  times  a  red- 
cloth  flag  shall  be  so  displayed. 

2.35  Tailboard  must  not  obscure  rear  lights  or  reflectors.-No  motor  vehicle 
shall  be  operated  with  the  tailboard  or  tailgate  in  such  position  as  to  obscure 
any  of  the  required  rear  lights  or  reflectors. 

2.3G  Transportation  of  hitch-hikers  and  other  unauthorized  persons  prohibited 
on  property-carrying  vehicles.-No  person  , other  than  employees  of  the  motor  car- 
rier, shall  be  transported  upon  any  motor  vehicle  not  designed  or  adapated  and 
used  for  the  transportation  of  passengers  unless  specifically  authorized  in  writing 
by  the  motor  carrier;  provided,  however,  that  nothing  contained  in  this  rule  shall 
be  so  construed  as  to  prohibit  the  carrying  of  any  person  in  case  of  an  accident, 
or  in  other  emergencies. 
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PART  3 
PARTS  AND  ACCESSORIES  NECESSARY  FOR  SAFE  OPERATION 

3.1  Compliance  required. 

3.2  Additional  parts  and  accessories  allowable. 

3.3  Equipment  required  on  all  motor  vehicles  (except  in  drive-away  operations). 

3.31  Lighting  devices  and  reflectors  on  all  vehicles. 

3.32  Brakes  on  all  vehicles. 

3.33  Safety   glass  on  all  vehicles. 

3.34  Miscellaneous  parts  and  accessories  on  all  vehicles. 

3.4  Additional  equipment  required  on  new  vehicles. 

3.41  Lighting  devices  on  new  vehicles. 

3.42  Brakes  on  new  vehicles. 

3.43  Safety  glass  on  new  vehicles. 

3.44  Miscellaneous  parts  and  accessories  on  new  vehicles. 

3.5  Drive-away  operations. 

3.51  Lighting  devices  and  reflectors,  drive-away  operations. 

3.52  Brakes,  driver-away  operations. 

3.53  Miscellaneous  parts  and  accessories,  drive-away  operations. 
3.54.  Number  of  drive-away  vehicles  in  combination. 

3.1  Compliance  required.-Every  motor  carrier  shall  comply  with  the  following 
regulations. 

3.2  Additional  parts  and  accessories  allowable.-Nothing  contained  in  these 
regulations  shall  be  construed  to  prohibit  the  use  of  additional  parts  and  ac- 
cessories, not  inconsistent  with  these  regulations,  tending  to  increase  the  safety 
of  operation  of  motor  vehicles,  and  to  prevent  accidents. 

Parts  and  accessories  required  on  all  motor  vehicles  4  (except  in  drive-away  opera- 
tions). 

3.3  Equipment  required  on  all  motor  vehicles  (except  in  Drive-away  operations). - 
Every  motor  vehicle  except  motor  vehicles  engaged  in  drive-away  operation  (see 
under  Rule  3.5)  shall  be  equipped  as  follows: 

3.31  Lighting  Devices  and  Reflectors  on  all  vehicles. 

3.3101  Every  bus  or  truck. -On  every  bus  or  truck,  whatever  its  size,  there  shall 
be  at  least  the  following  lighting  devices  and  reflectors: 

(a)  On  the  front,  two  head  lamps,  one  at  each  side. 

(b)  On  the  rear,  one  red  tail  lamp;  one  red  or  amber  stop  light;  two  red  reflectors, 

one  at  each  side. 

(Diagram  to  illustrate  Rule  3.3101) 

FRONT  REAR 


r                   ~\ 

6r 

)(\ 

U           [" 

HEAD  LAMPS 


TAIL  LAMP 
STOP    LIGHT 

REFLECTORS 


DO  REOUIREMEIIT  " 

Note. -Diagrams  show  clearance  and  side-marker  lamps,  and  tail  lamps  and  re- 
flectors, as  mounted  separately.  Clearance  and  side-marker  lamps  may  be  combined 
(Rule  3.3109).  Reflectors  may  be  incorporated  in  tail  lamps  (Rule  3.3115). 


4  See  under  Rule  3.4  for  additional  requirements  for  new  vehicles. 
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3.3102  Every  bus  or  truck  80  inches  or  more  in  width.-On  every  bus  or  truck  80 
inches  or  more  in  over-all  width  there  shall  be  at  least  the  following  lighting  de- 
vices and  reflectors: 

(a)  On  the  front,  two  head  lamps,  one  at  each  side;  two  amber  clearance  lamps, 

one  at  each  side. 

(b)  On  the  rear,  one  red  tail  lamp;  one  red  or  amber  stop  light;  two  red  clear- 

ance lamps,  one  at  each  side;  two  red  reflectors,  one  at  each  side. 

(c)  On  each  side,  one  amber  side-marker  lamp,  located  at  or  near  the  front;  one 

red  side-marker  lamp,   located  at   or  near  the  rear;   one  amber  reflector, 
located  at  or  near  the  front;  one  red  reflector,  located  at  or  near  the  rear. 


(Bus  Diagram  to  illustrate  Kule  3.3102) 
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(Truck  Diagram  to  illustrate  Rule  3.3102) 
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3.3103  Every  tractor. -On  every  tractor  there  shall  be  at  least  the  following  de- 
vices and  reflectors: 

(a)  On  the  front,  two  head  lamps,  one  at  each  side. 

(b)  On  the  rear,  one  red  tail  lamp;  one  red  or  amber  stop  light. 

(Diagram  to  illustrate  Rule  3.3103) 
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3.3104  Every  semitrailer  or  full  trailer  in  excess  of  3,000  pounds  gross  weight. - 
On  every  semitrailer  or  full  trailer  having  a  gross  weight  in  excess  of  3,000  pounds 
there  shall  be  at  least  the  following  lighting  devices  and  reflectors: 

(a)  On  the  front,  two  amber  clearance  lamps,  one  at  each  side. 

(b)  On  the  rear,  one  red  tail  lamp;  one  red  or  amber  stop  light;  two  red  clearance 

lamps,  one  at  each  side;  two  red  reflectors,  one  at  each  side. 
i(c)  On   each  side,   one   amber  side-marker  lamp,   located   at  or  near  the   front; 
one  red  side-marker  lamp,  located  at  or  near  the  rear;  one  amber  reflector, 
located  at  or  near  the  front;  one  red  reflector,  located  at  or  near  the  rear. 

(Diagram  to  illustrate  Rule  3.3104) 
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3.3105  Every  semitrailer  or  iull  trailer  weighing  3,000  pounds  or  less. -On  every 
semitrailer  or  full  trailer  having  a  gross  weight  of  3,000  pounds  or  less,  there  shall 
be  at  least  the  following  fighting  devices  and  reflectors: 

(a)  On  the  front,  no  requirement. 

(b)  On  the  rear,  one  red  tail  lamp;  two  red  reflectors,  one  at  each  side;  one  red  or 

amber  stop  light  if  the  semitrailer  or  full  trailer  obscures  the  stop  light  on 
the  towing  vehicle. 

(Diagram  to  illustrate  Rule  3.3105) 
FRONT  REAR 


PTE^HlCoJ 


NO  REQUIREMENT 


TAIL    LAMP 

RED   REFLECTORS 

(rrer  uoht  MQumto.ir 

•TO*  UOHT   ON    TOWIMO 
VIMWU     It    OOIOUUO) 


NO   REQUIREMENT 


3.3106  Every  pole  trailer.-On  every  pole  trailer  there  shall  be  at  least  the  fol- 
lowing lighting  devices  and  reflectors; 

(a)  On  the  front,  no  requirement. 

(b)  On  the  rear,  one  red  tail  lamp;  two  red  reflectors,  one  at  each  side,  placed  to 

indicate  extreme  width  of  the  pole  trailer  or  its  load,  whichever  is  wider. 
(See  Rule  2.34  requiring  red  lantern  or  flag  on  end  of  projecting  load.) 

(c)  On  each  side,  on  the  rearmost  support  for  the  load,  one  combination  marker 

lamp  showing  amber  to  the  front  and  red  to  the  side  and  rear,  mounted  to 
indicate  maximum  width  of  the  pole  trailer  or  load;  one  red  reflector,  located 
at  or  near  the  rear. 

(Diagram  to  illustrate  Rule  3.3106) 
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3.3107  Electric  lamps  to  be  mounted  permanently. -Where  electric  lamps  are  used 
to  meet  the  requirements  of  Rule  3.31,  they  shall  be  securely  and  permanently  af- 
fixed to  the  permanent  structure  of  the  motor  vehicle,  except  for  the  combination 
marker  lamps  on  pole  trailers  prescribed  in  Rule  3.3106  (c). 

3.3108  Clearance  lamps  to  indicate  extreme  width. -Required  clearance  lamps  shall 
be  mounted  in  such  a  manner  as  to  indicate  the  extreme  width  of  the  motor  ve- 
hicle and  as  near  the  top  thereof  as  practicable. 

(Diagram  of  "tarpaulin  top"  to  Illustrate  mounting  of  clear- 
ance lamps  on  vehicles  without  permanent  top  or  sides) 
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(Diagram  of  "stake-side  body"  to  illustrate  mounting  of  clear- 
ance lamps  on  vehicles  without  permanent  top  or  sides) 
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3.3109  Side-marker  lamps  may  be  combined  with  clearance  Ia??zps. -Side-marker 
lamps  may  be  in  combination  with  clearance  lamps  and  may  use  the  same  light 
source. 

3.3110  Color  of  lighting  devices. -The  color  of  lighting  devices  shall  be  as  follows: 

(a)  All  front  clearance  lamps,  and  all  side-marker  lamps  except  the  one  on  each 

side  at  or  near  the  rear,  on  any  bus,  truck,  tractor,  semitrailer,  full  trailer, 
or  pole  trailer,  shall  when  lighted  display  an  amber  color. 

(b)  No  red  lighting  device  of  any  character  shall  be  mounted  at  any  place  other 

than  on  or  near  the  rear  on  any  bus,  truck,  tractor,  semitrailer,  full  trailer, 
or  pole  trailer. 

(c)  All  rear  clearance  lamps,  the  side-marker  lamp  on  each  side  at  or  near  the  rear, 

and  any  other  lamps  mounted  on  the  rear,  on  any  bus,  truck,  tractor,  semi- 
trailer, full  trailer,  or  pole  trailer,  shall  when  lighted  display  a  red  color  ex- 
cept as  permitted  by  paragraphs  (d),  (e),  (f)  and  (g)  of  this  rule. 

(d)  The  stop  light  or  other  warning  device  on  the  rear  of  any  motor  vehicle  may 

be  red  or  amber. 

(e)  The  color  blue  or  purple  may  be  used  on  the  front  and  rear  of  any  motor 

vehicle  in  a  device  to  indicate  the  speed  at  which  the  motor  vehicle  is 
moving. 

(f)  Backing  lights  of  any  color  may  be  mounted  on  the  rear  of  any  motor  vehicle 

if  the  switch  controlling  such  lights  be  so  arranged  that  they  may  be  turned 
on  only  when  the  motor  vehicle  is  in  reverse  gear.  Such  backing  lights  when 
unlighted  shall  be  so  covered  or  otherwise  arranged  as  not  to  reflect  ob- 
jectionable glare  in  the  eyes  of  drivers  of  vehicles  approaching  from  the 
rear. 

(g)  No  provision  of  this  rule  shall  be  so  construed  as  to  prohibit  the  use  of  any 
white  light  or  lights  for  the  purpose  of  illuminating  license  plates. 

3.3111  Visibility  of  clearance,  side-marker,  and  tail  lamps. -Clearance,  side-mark- 
er, and  tail  lamps  shall  when  lighted  be  capable  of  being  seen  at  a  distance  of  500 
feet  under  normal  atmospheric  conditions  during  the  time  when  lights  are  re- 
quired. The  light  from  front  clearance  lamps  shall  be  visible  to  the  front,  from  side- 
marker  lamps  to  the  side,  and  from  rear  clearance  and  tail  lamps  to  the  rear,  of 
the  motor  vehicle. 

3.3112  Operation  and  visibility  of  stop  light. -Stop  lights  shall  be  actuated  by  ap- 
plication of  the  service  (foot)  brakes  and  shall  be  capable  of  being  seen  and  dis- 
tinguished from  a  distance  of  100  feet  to  the  rear  of  the  motor  vehicle  in  normal 
daylight;  but  shall  not  project  a  glaring  or  dazzling  light.  The  stop  light  may  be  in- 
corporated with  the  tail  lamp. 

3.3113  Mounting  of  refleciors.-No  reflector  required  by  these  regulations  shall  be 
mounted  upon  the  motor  vehicle  at  a  height  to  exceed  60  inches,  nor  less  than  24 
inches,  above  the  ground  on  which  the  motor  vehicle  stands. 

3.3114  Visibility  of  reflectors. -Every  reflector  shall  be  of  such  size  and  character- 
istics as  to  be  readily  visible  at  night  from  all  distances  within  500  feet  to  50  feet 
from  the  motor  vehicle  when  directly  in  front  of  a  normal  headlight  beam. 

Note. -Any  reflex  reflector  approved  by  any  of  the  States  listed  below  or  by  any 
other  State  having  equivalent  or  superior  requirements,  or  any  reflex  reflector 
meeting  the  requirements  as  set  forth  in  "S.  A.  E.  Recommended  Practice"  for  reflex 
reflectors,  as  promulgated  by  the  Society  of  Automotive  Engineers,  29  West  39th 
St.,  New  York,  N.  Y.,  shall  be  deemed  to  meet  the  requirements  of  Rule  3.3114  with 
respect  to  performance  characteristics.  The  listed  States  are  New  Hampshire,  Massa- 
chusetts, Rhode  Island,  New  York,  and  California. 

3.3115  Reflectors  incorporated  with  tail  lamps. -One  or  both  of  the  required  rear 
red  reflectors  may  be  incorporated  within  the  tail  lamp  or  tail  lamps,  provided  that 
any  such  tail  lamps  be  located  within  the  height  limits  specified  for  reflectors. 
Whether  or  not  the  rear  reflectors  are  incorporated  in  tail  lamps,  they  shall  be  lo- 
cated on  the  rear  of  the  motor  vehicle  at  opposite  sides  and  shall  also  meet  the 
requirements  as  to  visibility  set  forth  in  Rule  3.3114. 

3.3116  Color  of  reflectors. -AW  reflectors  mounted  on  any  bus,  truck,  tractor, 
semitrailer,  full  trailer,  or  pole  trailer,  shall  reflect  an  amber  color,  except  those 
placed  on  the  rear  and  on  the  sides  nearest  to  the  rear  thereof,  which  shall  reflect 
a  red  color. 
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3.3117  Detachable  electrical  connections. -Means  for  establishing  electric  con- 
nection between  towing  and  towed  vehicles,  and  other  detachable  electric  connec- 
tions, shall  be  mechanically  and  electrically  adequate,  free  of  short  or  open  circuits. 
Suitable  provision  shall  be  made  in  every  detachable  connection  to  afford  reason- 
able assurance  against  accidental  disconnection.  Precaution  shall  be  taken  to  pro- 
vide sufficient  slack  in  the  connecting  wire  or  cable  without  twisting  or  kinking 
thereof. 

3.32  Brakes  on  all  Vehicles. 

3.321  Adequacy  of  Brakes. -Every  bus,  truck,  and  tractor  shall  be  equipped  with 
brakes  adequate  to  control  the  movement  of.  and  to  stop  and  to  hold,  such  vehicle, 
including  two  separate  means  of  applying  the  brakes.  At  least  one  such  braking 
means  shall  be  a  mechanical  hand  (parking)  brake  which  shall  employ  a  ratchet  and 
pawl  or  other  suitable  locking  and  releasing  mechanism  to  insure  the  setting  and 
holding  of  at  least  one  set  of  brakes.  If  these  two  separate  means  of  applying  the 
brakes  are  connected  in  any  way,  they  shall  be  so  constructed  that  failure  of  any 
one  part  of  the  operating  mechanism  shall  not  leave  the  vehicle  without  brakes 
adequate  to  stop  and  to  hold  such  vehicle. 

3.322  Brakes  on  Combinations  of  Motor  Vehicles. -Every  combination  of  motor 
vehicles  shall  be  equipped  with  brakes  upon  one  or  more  of  such  motor  vehicles, 
adequate  to  stop  and  to  hold  such  combination  of  motor  vehicles. 

3.323  Brake  performance. -Every  motor  vehicle  or  combination  of  motor  vehicles, 
according  to  its  type,  shall  be  capable  at  all  times  and  under  all  conditions  of  load- 
ing, of  stopping  on  a  dry,  smooth,  level  road  free  from  loose  material,  upon  appli- 
cation of  the  service  (foot)  brake,  within  the  distances  specified  below,  or  shall  be 
capable  of  decelerating  at  a  sustained  rate  corresponding  to  these  distances: 

Feet  to  stop  Decelaration  in  feet 

from  20  miles  per  second  per  second 

per  hour  (nearest  V2  ft.) 
Vehicles    or    combinations    of    vehicles    having 

brakes   on  all  wheels 30  14        > 

Vehicles  or  combinations  of  vehicles  not  having 

brakes  on  all  wheels 45  9.5 

Note.-The  means  used  for  enforcement  purposes  to  determine  if  a  motor  vehicle 
or  combination  of  motor  vehicles  is  in  compliance  with  the  provisions  of  the  above 
paragraph,  will  be  by  an  instrument  or  a  machine  capable  of  being  read  in  feet 
to  stop  from  20  miles  per  hour,  decelaration  in  feet  per  second  per  second,  or  other 
equivalent  units;  the  manner  of  use  of  these  instruments  or  machines  to  be  pre- 
scribed for  each  type  of  instrument  on  machine  so  used. 

3.324  Application  of  Brakes  on  Combinations  of  Motor  Vehicles. -In  any  combi- 
nations of  motor  vehicles,  means  shall  be  provided  for  applying  the  rearmost  trailer 
brakes,  of  any  trailer  equipped  with  brakes,  in  approximate  synchronism  with  the 
brakes  on  the  towing  vehicle  and  developing  the  required  braking  effort  on  the  rear- 
most wheels  at  the  fastest  rate;  or  means  shall  be  provided  for  applying  braking 
effort  first  on  the  rearmost  trailer  equipped  with  brakes;  or  both  of  the  above  means 
capable  of  being  used  alternatively  or  conjunctively  may  be  employed. 

3.325  Independence  of  Braking  Controls. -Means  of  braking,  the  operating  con- 
trols of  which  shall  be  independent  of  the  operating  controls  of  the  service  (foot) 
brake,  shall  be  provided  to  hold  any  motor  vehicle  or  combination  of  motor  vehicle 
stationary  on  any  up  or  down  grade  upon  which  it  is  to  be  operated. 

3.326  Adequacy  of  Brake  Tubing  and  Hose.-All  brake  tubing  and  brake  hose  shall 
be  adequate  in  material  and  construction  to  insure  proper  continued  functioning; 
sufficiently  long  and  flexible  to  accomodate  without  damage  all  normal  motions 
of  the  parts  to  which  they  are  attached;  and  suitably  secured  and  protected  against 
chafing  or  other  mechanical  injury. 

3.327  Brake  Tubing  and  Hose  Connections. -All  connections  for  compressed  air, 
vacuum  or  hydraulic  braking  systems  shall  be  adequate  in  material  and  construc- 
tion to  insure  proper  continued  functioning;  and  shall  be  so  designed,  constructed, 
and  installed  as  to  insure,  when  properly  connected,  an  attachment  free  of  leaks, 
constrictions,  or  other  defects.  Suitable  provision  shall  be  made  in  every  detachable 
connection  to  afford  reasonable  assurance  against  accidental  disconnection. 
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3.328  Brakes  to  be  operative  at  all  times. -All  brakes  with  which  motor  vehicles 
are  equipped  shall  be  operative  at  all  times.  Means  may  be  used  for  reducing  the 
braking  effort  on  the  front  wheels  of  any  bus,  truck,  or  tractor,  provided  that  no 
such  means  shall  be  capable  of  making  the  front  wheel  brakes  entirely  inoperative. 

3.33  Safety  Glass  on  All  Vehicles. 

3.331  Replacements  of  Glass. -Whenever  glass  is  replaced  in  the  windshield  and 
in  the  window  next  to  the  driver,  in  a  bus,  truck,  or  tractor;  or  in  the  doors  and 
rear  windows  of  a  bus;  or  in  the  rear  window  of  the  driving  compartment  of  a 
truck  or  tractor,  the  replacement  shall  be  made  with  safety  glass,  which  shall  con- 
form to  the  requirements  contained  in  the  "American  Standard,  Safety  Code  for 
Safety  Glass  for  Glazing  Motor  Vehicles  Operating  on  Land  Highways,  Z  26.1-1938," 
approved  March  7,  1938,  by  the  American  Standards  Association,  29  West  39th 
Street,  New  York,  N.  Y. 

3.332.  Case-Hardened  Glass  Prohibited. -Case-hardened  glass  shall  not  be  used  for 
replacement  purposes  in  any  windshield,  door,  or  window  opening  of  any  motor 
vehicle. 

3.34  Miscellaneous  Parts  and  Accessories  On  All  Vehicles. 

3.341  Windshield  wiper. -Every  motor  vehicle  having  a  windshield  shall  be  equip- 
ped with  at  least  one  windshield  wiper  for  cleaning  rain,  snow,  or  other  moisture 
from  the  windshield  in  order  to  provide  clear  vision  for  the  driver. 

3.342  Defrosting  Device.-Every  motor  vehicle  which  is  equipped  with  a  wind- 
shield, when  operating  under  conditions  such  that  ice  or  frost  would  be  likely  to 
collect  on  the  windshield,  shall  be  equipped  with  a  device  or  other  means  for  pre- 
venting or  removing  such  ice  or  frost. 

3.343  Rear-Vision  Mirror.-Every  truck,  bus,  and  tractor  shall  be  equipped  with  at 
least  one  rear-vision  mirror,  firmly  attached  to  the  motor  vehicle  and  so  located 
as  to  reflect  to  the  driver  a  view  of  the  highway  to  the  rear. 

3.344  Horn. -Every  truck,  bus,  and  tractor  shall  be  equipped  with  a  horn  and 
actuating  elements  which  shall  be  in  such  condition  as  to  give  an  adequate  and 
reliable  warning  signal. 

3.345  Fuel  Containers. 

3.3451  Fuel  container  not  to  project.-No  part  of  any  fuel  tank  or  container  or 
intake  pipe  shall  project  beyond  the  sides  of  the  motor  vehicle. 

3.3452  Location  of  fuel  container  on  bus.-The  intake  pipe  of  any  fuel  tank  or 
container,  or  any  such  container  itself,  shall  not  be  located  within  or  above  the 
passenger-carrying  portion  of  any  bus. 

3.3453  Fuel  containers  of  substantial  construction. -Every  fuel  tank  or  container 
supplying  fuel  for  the  propulsion  of  any  motor  vehicle  shall  be  of  substantial  con- 
struction free  from  leaks  and  securely  attached  to  the  vehicle  in  a  manner  which 
constitutes  good  practice. 

3.346  Coupling  Devices. 

3.3461.  Mounting  of  fifth  wheel.-The  lower  half  of  every  fifth  wheel  mounted 
on  any  tractor  or  dolly  shall  be  securely  and  permanently  affixed  to  the  frame  there- 
of by  U-bolts  or  by  other  means  providing  at  least  equivalent  security. 

3.3462  Securing  of  fifth  wheel  parts. -The  upper  half  of  any  fifth  wheel  shall  be 
fastened  as  securely  to  the  semitrailer  as  is  required  for  the  securing  of  the  lower 
half  to  a  tractor  or  dolly. 

3.3463  Adequate  locking  of  fifth  wheel. -Locking  means  shall  be  provided  in 
every  fifth  wheel  mechanism  such  that  the  upper  and  lower  halves  may  not  be 
separated  without  its  manual  release.  A  release  mechanism  actuated  by  the  driver 
from  the  cab  shall  be  deemed  to  meet  this  requirement. 

3.3464  Tow-bar.-Every  full  trailer  shall  be  equipped  with  a  tow-bar  which  shall 
be  structurally  adequate  for  any  weight  drawn,  properly  mounted,  without  ex- 
cessive slack,  but  with  sufficient  play  to  allow  for  universal  action  of  the  connection, 
and  provided  with  a  suitable  locking  means  to  prevent  accidental  separation  of 
the  towed  and  towing  motor  vehicles. 

3.3465  Tracking.-The  tow-bar  and  its  connections  shall  be  so  designed,  con- 
structed and  installed,  and  the  full  trailer  shall  be  so  designed  and  constructed  as 
to  insure  that  the  full  trailer  will  follow  substantially  in  the  path  of  the  towing 
vehicle  and  without  whipping  or  swerving  from  side  to  side. 

3.3466  Safety  chains. -Every  full  trailer  shall  be  coupled  with  safety  chains   (stay 
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chains  or  cables)  to  the  motor  vehicle  by  which  it  is  to  be  towed,  which  devices 
together  with  their  means  of  attachment  shall  be  adequate  to  prevent  the  separation 
of  the  towed  and  towing  vehicles  in  the  event  of  failure  of  the  tow-bar. 

3.347  Tires. -Tires  shall  be  provided  on  every  motor  vehicle  adequate  to  support 
the  maximum  gross  weight  thereof. 

3.348  Drive  Shaff  (Propeller  Shaft),  Protection  for  Buses.-Where  the  drive  shaft 
(propeller  shaft)  of  any  bus  extends  lengthways  under  the  floor  thereof,  it  shall 
be  protected  by  means  of  at  least  one  U-shaped  guard  or  bracket  at  that  end  of 
the  shaft  which  is  provided  with  a  sliding  connection  (spline  or  other  such  device) 
to  prevent  the  whipping  of  the  shaft  in  the  event  of  failure  thereof  or  of  any  of 
its  component  parts.  A  shaft  contained  within  a  torque  tube  shall  not  be  deemed 
to  require  any  such  device. 

3.349  Emergency  Parts  and  Accessories  Required. 

3.3491  On  every  bus,  truck  or  tractor  there  shall  be- 

(a)  At  least  one  fire  extinguisher,  of  a  type  inspected  and  labelled  by  Under- 

writers' Laboratories,  Inc.,  207  E.  Ohio  Street,  Chicago,  111.,  under  Classifi- 
cation B.  and  utilizing  an  extinguishing  agent  which  does  not  need  protection 
from  freezing,  properly  filled  and  securely  mounted  in  a  bracket,  (minimum 
size:  one-quart  carbon  tetrachloride  type,  or  two-pound  carbon  dioxide 
type.)  This  requirement  shall  not  apply  to  any  taxicab. 

(b)  One  red  lantern,  when  projecting  loads  are  carried. 

(c)  One  red  cloth  flag,  not  less  than  12  inches  square,  when  projecting  loads  are 

carried. 

(d)  At  least  one  spare  electric  bulb  for  each  kind  of  electric  lamp  used  for  any  of 

the  lighting  devices  required  by  these  regulations. 

(e)  At  least  one  spare  electric  fuse  of  each  kind  and  size  used  for  any  of  the 

electric  lighting  circuits  on  the  motor  vehicle. 

(f)  One  set  of  tire  chains,  for  all  vehicles  likely  to  encounter  conditions  requiring 

them. 

(g)  Three  flares  or  three  red  electric  lanterns;  each  flare  (liquid-burning  pot  torch) 

or  red  electric  lantern  shall  be  capable  when  lighted   of  being  seen   and 
distinguished  at  a  distance  of  500  feet  under  normal  atmospheric  conditions 
at  night  time;  each  flare  (pot  torch)  shall  be  capable  of  burning  for  not  less 
than  12  hours  in  5-miles-per-hour  wind  velocity,  capable  of  burning  in  any 
air  velocities  from  zero  to  40  miles  per  hour,  substantially  constructed  so 
as  to  withstand  reasonable  shocks  without  leaking,  and  shall  be  carried  in  a 
metal  rack  or  box;  each  red  electric  lantern  shall  be  capable  of  operating  con- 
tinuously for  not  less  than  12  hours  and  shall  be  substantially  constructed  so 
as  to  withstand  reasonable  shocks  without  breakage, 
(h)  At  least  three  red-burning  fusees  (if  carrier  elects  to  carry  and  use  flares  as 
warning  signals);  each  fusee  shall  be  made  in  accordance  with  specifications 
of  the   Bureau   of  Explosives,   30   Vesey   Street,   New   York,    N.    Y.,    and   so 
marked,  and  shall  be  capable  of  burning  at  least  15  minutes. 
Note. -Flares    (pot    torches),   fusees,   oil   lanterns,    or  any   signal    produced   by   a 
flame,  shall  not  be  carried  or  used  as  warning  signals  for  motor  vehicles  used  in  the 
transportation  of  inflammable  liquids   or  inflammable  compressed   gases   in   cargo 
tanks:  but   in  lieu  of  such  flares  and  fusees,  three  red  electric  lanterns  shall   be 
carried.  See  Rule  2.232. 
(i)  At  least  two  red  cloth  flags,  not  less  than  12  inches  square,  with  standards. 

3.3492  Oh  every  bus  there  shall  be- 
ta) All  items  listed  under  Rule  3.3491  and  in  addition: 
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(b)  One  metal  first-aid  kit,  heavy  duty  10-unit  type.* 

(c)  One  hand  ax. 

PARTS   AND   ACCESSORIES  REQUIRED   ON   NEW   VEHICLES 
(Acquired  on  and  after  January  1,  1941) 

3.4  Additional  equipment  required  on  new  vehicles.-Every  new  motor  vehicle 
acquired  by  a  motor  carrier  on  and  after  January  1,  1941,  shall  in  addition  to 
the  requirements  hereinbefore  set  forth,  be  at  all  times  equipped  as  follows: 

3.41  Lighting  Devices  on  New  Vehicles. 

3.411  Electric  Lamps. -All  lamps  required  by  these  regulations  to  be  securely  and 
permanently  affixed  to  any  new  motor  vehicle  shall  be  electric. 

3.412  Dual  or  Multiple  Beam  Head  Lamps. -Head  lamps  on  any  new  motor  vehicle 
shall  be  of  the  dual  or  multiple  beam  type. 

3.413  Adequate  Wiring  and  Connections. -Each  piece  of  electrical  equipment  on 
any  new  motor  vehicle  except  high-tension  ignition  circuits,  shall  be  connected  to 
the  source  of  its  power  with  suitably  insulated  stranded  wire  of  electrical  con- 
ductivity not  less  than  the  equivalent  of  No.  16  B  &  S  gage  solid  copper  wire.  This 
shall  not  be  so  construed  as  to  prohibit  the  use  of  the  frame  or  other  metal  parts 
of  such  motor  vehicle  as  a  return  ground  system.  The  wiring  and  all  connections  and 
contacts,  except  the  starter  circuit,  shall  in  any  event  be  such  that,  with  all  electrical 
devices  on  the  motor  vehicle,  except  the  starter,  in  operation  and  the  generator  op- 
erating at  its  maximum  output,  the  voltage  drop  to  any  lamp  or  other  device  shall 
not  be  excessive. 

3.42  Brakes  On  New  Vehicles. 

3.421  Brakes  required  on  all  wheels.-Every  new  motor  vehicle  shall  be  equipped 
with  brakes  on  all  wheels,  excepting  any  full  trailer,  semi-trailer,  or  pole  trailer 
of  a  gross  weight  not  exceeding  3,000  pounds;  provided,  however,  that  the  gross 
weight  of  any  such  full  trailer  or  4-wheel  pole  trailer  without  brakes  shall  not 
exceed  40  per  cent  of  the  gross  weight  of  the  towing  vehicle,  and  that  the  gross 
weight  of  any  such  semitrailer  or  two-wheel  pole  trailer  without  brakes  shall  not 
exceed  40  per  cent  of  the  gross  weight  of  the  towing  vehicle  when  connected  to  the 
semitrailer  or  two-wheel  pole  trailer. 


» Specification  269-A,  June  8,  1938,  Branch  of  Supply,  Procurement  Division, 
Treasury  Department,  Washington,  D.  C,  Specification  for  Kits,  First  Aid,  illustra- 
tes the  type  of  first-aid  kit  meeting  the  requisites  of  this  rule.  The  requirements 
and  contents  of  a  10-unit  first-aid  kit  in  the  above  specification,  quoted  in  part,  are 
as  follows: 

E-2b  (l)-Class  1  (10-unit). -The  case  shall  measure  approximately  8  by  4V2  by  IVz 
inches  and  shall  be  made  of  sheet  steel  not  less  than  0.037  inch  in  thickness.  All 
seams  and  joints  shall  be  welded.  The  cover  shall  be  attached  to  the  base  by  means 
of  a  continuous  piano  hinge,  spot-welded  in  place.  The  case  shall  be  so  designed 
that  the  cover  shall  open  to  an  angle  of  90  to  100  degrees  with  the  base,  and  at  that 
point  a  substantial  stop  be  provided;  such  stop  shall  in  no  manner  interfere  with 
the  smooth  operation  of  the  cover. 

E-2b  (1)  e-Contents.-Each  case  shall  be  provided  with  a  contents  label  placed 
on  the  inside  of  the  cover,  giving  brief  instructions  for  first-aid  treatment  and  ar- 
rangement of  contents.  The  case  shall  contain  the  following:  (See  also  Paragraph 
E-3  for  detailed  specifications  as  to  the  content  requirements.) 

4-inch  bandage  compresses,  1  package. 

2-inch  bandage  compresses,  1  package. 

1-inch  adhesive  compresses,  2  packages. 

40-inch  triangular  bandage,  1  package. 

Tourniquet  and  forceps,  1  package. 

Burn  ointment,  1  package. 

Ammonia  inhalants,  1  package. 

Iodine  applicators,  1  package. 

Wire  splint,  1  package. 
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(Diagrams  to  Illustrate  brake  requirements  (or  light  trailers) 


n 

(a 

W-2 


W-5 


Semitrailer  or  2-wbeel  pole  trailer  of  3,000  pounds  gross 
weight  or  less  must  be  equipped  with  brakes  if  W-3  la 
greater  than  40  percent  of  the  sum  of  W-l  and  W-2 


Full  trailer  or  4-wbeel  pole  trailer  of  3,000  pounds  gross 
weight  or  less  must  be  equipped  with  brakes  If  the  sum  of 
W-3  and  W-4  is  greater  tban  40  percent  of  the  sum  of 
W-l  and  W-2 

3.422  Automatic  Application  of  Brakes  Upon  Break-Away. -Every  new  full  trailer, 
semitrailer,  and  pole  trailer  (except  those  weighing  3,000  pounds  gross  or  less),  shall 
be  equipped  with  brakes  of  such  a  character  as  to  be  automatically  applied  upon 
break-away  from  the  towing  vehicle,  and  means  shall  be  provided  to  maintain 
application  of  the  brakes  in  such  case  for  at  least  15  minutes. 

3.43  Safety  Glass  on  New  Vehicles. 

3.431  Safety  Glass  in  Certain  Specified  Openings. -Whenever  glass  is  used  in  the 
windshield  and  in  the  window  next  to  the  driver  in  a  bus,  truck,  or  tractor;  or  in 
the  doors  and  rear  windows  of  a  bus;  or  in  the  rear  window  of  the  driving  com- 
partment of  a  truck  or  tractor,  it  shall  be  safety  glass  which  shall  conform  to  the 
requirements  contained  in  the  "American  Standard,  Safety  Code  for  Safety  Glass 
for  Glazing  Motor  Vehicles  Operating  on  Land  Highways,  Z26.1  -  1938,"  approved 
March  7,  1938,  by  the  American  Standards  Association,  29  West  39th  Street,  New 
York,  N.  Y. 

3.432  Case-Hardened  Glass  Prohibited. -Case-hardened  glass  shall  not  be  used  in 
any  windshield,  door  or  window  opening  of  any  motor  vehicle. 

3.44  Miscellaneous  Parts  and  Accessories  on  New  Vehicles. 

3.441  Speedometer.-Every  new  bus,  truck,  and  tractor  shall  be  equipped  with  one 
speedometer  or  tachometer  which  shall  be  operative  with  reasonable  accuracy. 

DRIVE-AWAY  OPERATIONS 

3.5    Driveaway     operations. -Every     motor     vehicle     used     in     drive-away     oper- 
ations shall  be  equipped  according  to  its  type  and  classification,  as  follows: 
3.51  Lighting  Devices  and  Reflectors,  Drive-Away  Operations. 

3.511  Singly  Driven  Motor  Vehicles  Less  Than  80  inches  Wide. -On  every  motor 
vehicle  80  inches  or  more  in  over-all  width,  driven  singly  in  any  drive-away  oper- 
tion,  there  shall  be  at  least  the  lighting  devices  and  reflectors  required  by  Rule 
3.3101. 

3.512  Single  Driven  Motor  Vehicles-  More  than  80  inches  Wide. -On  every  motor 
vehicle  80  inches  or  more  in  over-all  width,  driven  singly  in  any  drive-away  oper- 
ation, there  shall  be  at  least  the  lighting  devices  and  reflectors  required  by  Rule 
3.3102. 

3.513  Combination    Motor    Vehicles. -On    motor    vehicles    in    combination    in    any 
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drive-away  operation  employing  either  tow-bar  or  saddle-mount  connections,  there 
shall  be  at  least  the  following  lighting  devices  and  reflectors: 

(a)  On  the  front  of  the  towing  vehicle,  twc  head  lamps,  one  at  each  side. 

(b)  On  each  side  of  the  towing  vehicle  and  near  the  front  thereof,  one  combina- 

tion marker  light  showing  an  amber  color  to  the  front  and  side. 

(c)  On  each  side  of  the  towed  vehicle  and  near  the  rear  thereof,  one  combination 

marker  lamp  showing  red  to  the  rear  and  side. 

(d)  On  the  rear  of  the  towing  vehicle,  one  red  tail  lamp. 

(e)  On  the  rear  of  the  towed  vehicle,  one  red  tail  lamp;  one  red  or  amber  stop 

light;  two  red  reflectors,  one  at  each  side. 

(Diagram  of   "tow  bar"   operation — Rule  3.613) 


FRONT 
OF    TOWING    VEHICLE 


REAR 
OF    TOWED    VEHICLE 


HEAD    LAMPS 


TAIL    LAMP 
STOP    LIGHT 
RED  REFLECTORS 

(NOTE-TAIL  LAMP 
ALSO  REQUIRED  ON 
TOWttO   VEHICLE) 


COMBINATION    MARKER    LAMP 

SHOWING    RED  TO  THE 

REAR    AND  SIDE 


COMBINATION    MARKER     LAMP 

SHOWING    AMSER    TO  THE 

FRONT    AND   SIDE 


(Diagram    of   "saddle   mount"    operation — Rule   3.513) 


FRONT 
Of  TOWING  VEHICLE 


REAR 
Of    TOWED  VEHICLE 


TAIL    LAMP 

STOP     LIOMT 

REO     REFLECTOR! 


(NOTE- TAIL    LAUP 
ALSO    REQUIRED    ON 
TOWNS    VEHICLE) 


COMBINATION    MARKER     LAMP 

SHOWING     AMBER    TO    THE 

FRONT    AND    SIDE 


COMBINATION     MARKER    LAMP 

SHOWING    RED  TO  THE 

REAR    AND    SIDE 


3.514  Temporary  Mounting.-Required  combination  marker  lamps  and  reflectors 
may  be  temporarily  mounted  on  the  motor  vehicle  or  motor  vehicles  during  the 
time  they  are  in  transit  in  any  drive-away  operation  but  in  any  case  must  be  firmly 
attached  thereto.  Wiring  shall  be  firmly  attached  to  the  motor  vehicle  or  motor 
vehicles,  and  the  wire  used  shall  be  suitably  insulated  stranded  wire  of  electrical 
conductivity  not  less  than  the  equivalent  of  No.  16B  &  S  gage  solid  copper  wire. 

3.515  Color,  Visibility,  and  Electrical  Connections. -The  required  lighting  devices 
and  reflectors  for  any  drive-away  operation  shall  meet  the  requirements  set  forth 
in  Rules  3.3110  to  3.3117,  inclusive,  as  to  color,  visibility,  and  adequacy  of  electrical 
connections. 


§  8516  Civil  Code  Page  918 

3.52  Brakes,  Drive-Away  Operations. 

3.521  Brake  Performance.-Every  drive-away  operation,  whether  of  single  motor 
vehicle  or  combination,  shall  be  capable  of  meeting  the  requirements  of  Rule  3.323  as 
to  brake  performance;  provided,  however,  that  brakes  need  be  operative  only  on 
the  towing  vehicle. 

3.53  Miscellaneous  Parts  and  Accessories,  Drive-Away  Operations. 

3.531  Items  to  be  Carried. -Every  single  motor  vehicle  and  the  towing  vehicle  of 
every  combination  of  motor  vehicles  operating  in  drive-away  operations  shall  be 
equipped  with  a  windshield  wiper,  rear-vision  mirror,  horn,  at  least  one  red  lantern 
and  one  red  cloth  flag  when  projecting  loads  are  carried,  at  least  one  spare  electric 
bulb  for  each  kind  of  electric  lamp  with  which  it  is  equipped,  one  spare  electric 
fuse  of  each  kind  and  size  used  for  any  of  the  electric  lighting  circuits  on  the  motor 
vehicle,  three  flares  (liquid-burning  pot  torches)  or  three  red  electric  lanterns,  at 
least  three  red  burning  fusees  (if  flares  are  carried),  at  least  two  red  cloth  flags; 
and  the  specifications  of  these  items  of  equipment  shall  be  as  set  forth  under  Rule 
3.349. 

3.532  Tow-Bar  and  Fifth  Wheel  Requirements. -No  motor  vehicle  shall  be  towed 
in  drive-away  operations  by  means  other  than  a  tow-bar  or  fifth  wheel  connection 
which  shall  meet  the  requirements  set  forth  below: 

3.5321  Tow-bar  to  be  structurally  adequate  and  properly  mounted. -The  tow-bar 
assembly  shall  be  structurally  adequate  for  any  weight  drawn,  properly  mounted, 
and  with  a  joint  to  permit  of  relative  vertical  motion  between  the  towed  and  towing 
motor  vehicles  without  stress  of  parts. 

3.5322  Fastening  of  tou?-bar.-Adequate  means  shall  be  provided  for  securely  fast- 
ening the  respective  ends  of  the  tow-bar  to  the  towed  and  towing  vehicles. 

3.5323  Tow-bar  connection  to  steering  mechanism. -The  tow-bar  shall  be  provided 
with  suitable  means  of  attachment  to  and  actuation  of  the  steering  mechanism  of 
the  towed  car.  Such  attachment  shall  be  of  such  nature  as  to  provide  a  sufficient 
angularity  of  movement  of  the  front  wheels  of  the  towed  vehicle  that  it  may  follow 
substantially  in  the  path  of  the  towing  vehicle  without  cramping  of  the  tow-bar. 
For  this  purpose  the  tow-bar  shall  be  provided  with  suitable  joints  to  permit  such 
movement. 

3.5324  Fifth  wheel  connection. -The  upper  and  lower  halves  of  any  fifth  wheel 
(saddle-mount)  connection  shall  be  attached  securely,  although  not  required  to  be 
permanently  attached,  to  the  towing  and  towed  motor  vehicles,  respectively,  by 
means  affording  equivalent  security  to  those  set  forth  in  Rules  3.3461,  3.3462  and 
3.3463,  for  fifth  wheel  connections. 

3.54  Number  of  Drive-Away  Vehicles  in  Combination. -No  more  than  one  motor 
vehicle  shall  be  towed  in  any  combination  of  motor  vehicles  in  any  drive-away 
operation.  This  shall  not  be  so  construed  as  to  prohibit  the  carrying  on  the  struc- 
ture of  the  towing  vehicle  of  an  additional  motor  vehicle  or  motor  vehicles. 

PART  4 
REPORTING  OF  ACCIDENTS 

4.1  Accident  reports  confidential. 

4.2  Reportable  accidents. 

4.3  Manner  of  reporting  accidents. 

4.4  Fatal  accidents. 

4.5  Carrier  to  assist  in  investigation. 

4.6  Obtaining  of  accident  report  form  (MTD  25). 

4.1  Accident  reports  confidential.-Accident  reports  made  by  motor  carriers  in 
compliance  with  these  regulations  shall  be  for  the  information  of  the  Commis- 
sion, and  shall  not  be  open  to  public  inspection. 

4.2  Reportable  accidents.-Every  motor  carrier  shall  report  to  the  Commission 
in  the  manner  hereinafter  prescribed,  every  accident  in  which  a  motor  ve- 
hicle operated  by  him  or  it  is  involved,  and  from  which  there  results  an  injury 
to  or  death  of  any  person,  or  property  damage  to  any  and  all  vehicles,  cargo,  or 
other  property  involved,  to  an  apparent  extent  of  $25.00  or  more. 

4.3  Manner  of  reporting  accidents.-A  detailed  report  of  each  reportable 
accident  shall  be  made  by  the  motor  carrier  on  Form  MTD  25  in  duplicate. 
The  original  of  such  report  shall  be  mailed  as  soon  as  possible  after  the  occurrence  of 
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an  accident,  but  in  any  event  within  15  days,  to  the  Director,  Motor  Transport  Di- 
vision, Columbia,  South  Carolina.  The  duplicate  shall  be  retained  in  the  files  of  the 
motor  carrier. 

Note:  Copy  of  I.  C.  C.  Accident  Report  (Form  BMC50)  or  copy  of  State  Highway 
Department  Accident  Reports  (Form  300)  will  be  accepted  as  compliance  herewith. 

4.4  Fatal  accidents. 

4.41  Immediate  Notice  When  Death  Occurs. -Whenever  any  accident  results  in  the 
death  of  any  person,  at  the  time  of  the  accident  or  within  24  hours  thereafter,  the 
motor  carrier  shall  immediately  transmit  notice  of  such  death  by  telegraph  or 
telephone  to  the  director  as  indicated  in  Rule  4.3.  Such  notice  shall  contain  infor- 
mation as  to  the  date  and  time  of  the  accident,  the  exact  location,  the  type  of  motor 
carrier's  vehicle  involved,  the  number  of  persons  killed  and  injured,  and  the  name 
and  address  of  the  motor  carrier. 

4.42  Deaths  Occurring  Before  Filing  MTD  25  Report. -In  addition  to  the  require- 
ments of  Rule  4.41,  all  deaths  shall  be  reported  on  Form  MTD  25  whether  they  occur 
at  the  time  of  the  accident  or  subsequently  if  such  deaths  occur  prior  to  the  filing 
of  said  accident  report  form. 

4.43  Deaths  Occurring  After  Filing  MTD  25  Report. -Whenever  the  death  of  any 
person  results  from  an  accident  after  the  motor  carrier  has  submitted  his  Form 
MTD  25  report  of  such  accident  to  the  director,  notice  of  such  death  in  writing  shall 
be  given  to  the  director  as  soon  as  possible  after  such  death  is  known  to  the  motor 
carrier,  with  sufficient  information  to  identify  the  accident  from  which  the  death 
resulted. 

4.5  Carrier  to  assist  in  investigation.-Every  motor  carrier  shall  make  available 
to  the  duly  authorized  representative  or  representatives  of  the  Commission 
all  records  and  information  which  in  any  way  pertain  to  any  reportable 
accident,  and  shall  afford  all  reasonable  assistance  in  the  investigation  of  any  such 
accident. 

4.6  Obtaining  of  accident  report  form  (MTD  25). -For  the  purpose  of  com- 
pliance with  these  rules,  every  motor  carrier  shall  keep  on  hand  an  adequate 
supply  of  Accident  Report  Forms  MTD  25  to  enable  prompt  reporting  of  accidents. 
Supplies  of  this  form  may  be  obtained  from  the  Motor  Transport  Division,  Public 
Service  Commission,  Columbia,  South  Carolina. 

PART  5 

HOURS  OF  SERVICE  OF  DRIVERS 

Regulations  Effective  January  1,  1941 

Rule  1 

As  used  in  these  regulations: 

(a)  The  term  "motor  vehicle"  means  any  vehicle,  machine,  tractor,  trailer,  or 
semitrailer  propelled  or  drawn  by  mechanical  power  and  used  upon  the  highways 
for  compensation  in  the  transportation  of  passengers  or  property,  or  any  combina- 
tion thereof  determined  by  the  Commission,  but  does  not  include  any  vehicle, 
locomotive,  or  car  operated  exclusively  on  a  rail  or  rails. 

(b)  The  term  "driver"  means  any  individual  who  drives  any  motor  vehicle  as 
defined  in  paragraph  (a)  above. 

(c)  A  driver  is  on  duty  from  the  time  he  begins  to  work  or  is  required  to  be  in 
readiness  to  work  until  the  time  he  is  relieved  from  work  and  all  responsibility  for 
performing  work.  Time  spent  by  a  driver  resting  or  sleeping  in  a  berth  as  defined 
in  paragraph  (g)  of  this  rule  shall  not  be  included  in  computing  time  on  duty. 

(d)  The  term  "drive  or  operate"  includes  all  time  spent  on  a  moving  vehicle  and 
any  interval  not  in  excess  of  10  minutes  in  which  a  driver  is  on  duty  but  not  on  a 
moving  vehicle.  It  does  not  include  time  spent  resting  or  sleeping  in  a  berth  as 
defined  in  paragraph  (g)  of  this  rule. 

(e)  The  term  "week"  means  any  period  of  168  consecutive  hours  beginning  at  the 
time  the  driver  reports  for  duty,  as  defined  in  paragraph  (c)  of  this  rule. 

(f)  The  term  "24  consecutive  hours"  means  any  such  period  starting  at  the  time 
the  driver  reports  for  duty,  as  defined  in  paragraph  (c)  of  this  rule. 

(g)  The  term  "berth"  means  a  berth  or  bunk  on  the  motor  vehicle  which  is  prop- 
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erly  equipped  for  the  purpose  of  sleeping,  including  springs  and  mattress,  or  an 
inner-spring  mattress,  pillow,  adequate  bed  clothing,  adequate  ventilation,  and 
ready  means  of  entering  and  leaving  the  berth. 

(h)  Where  any  other  terms  used  in  these  regulations  are  defined  in  the  Motor 
Vehicle  Carrier  law,  such  definitions  shall  be  controlling.  Where  terms  are  used  in 
the  regulations  which  are  neither  defined  herein  nor  in  said  law,  they  shall  have 
the  ordinary  practical  meaning  of  such  terms. 

Rule  2 

Every  motor  carrier  and  his  or  its  officers,  agents,  employees,  and  representatives 
shall  comply  with  the  following  regulations,  and  every  such  motor  carrier  shall  re- 
quire that  his  or  its  officers,  agents,  employees,  and  representatives  shall  be  con- 
versant with  these  regulations. 

Rule  3 

(a)  No  carrier  subject  to  these  regulations  shall  permit  or  require  any  driver  in 
his  employ  to  remain  on  duty,  as  defined  in  paragraph  (c)  of  rule  1,  for  a  total 
of  more  than  60  hours  in  any  week,  as  defined  in  paragraph  (e)  of  rule  1;  provided, 
however,  that  carriers  operating  vehicles  on  every  day  of  the  week  may  permit 
drivers  in  their  employ  to  remain  on  duty  for  a  total  of  not  more  than  70  hours  in 
any  period  of  192  consecutive  hours. 

(b)  Except  under  conditions  set  forth  in  rule  6  (a)  and  (b)  hereof,  no  carrier 
subject  to  these  regulations  shall  permit  or  require  a  driver  in  his  employ  to  drive 
or  operate  for  more  than  10  hours  in  the  aggregate  in  any  period  of  24  consecutive 
hours,  unless  such  driver  be  off  duty  for  8  consecutive  hours  during  or  immediately 
following  the  10  hours  aggregate  driving  and  within  said  period  of  24  consecutive 
hours;  provided,  however,  that  two  periods  of  resting  or  sleeping  in  a  berth,  as  de- 
fined in  paragraph  (g)  of  rule  1,  may  be  cumulated  to  give  the  aforesaid  total  of 
8  hours  off  duty. 

Rule  4 

No  carrier  subject  to  these  regulations  if  himself  a  driver  shall  remain  on  duty  or 
drive  for  longer  periods  than  those  prescribed  in  Rule  3  hereof  for  employed 
drivers. 

Rule  5 

(a)  Each  carrier  subject  to  these  regulations  shall  require  that  a  driver's  log  in 
duplicate  shall  be  kept  by  every  driver  in  his  employ  who  operates  a  motor  vehicle 
engaged  in  transportation  for  compensation,  and,  if  himself  an  owner-driver,  shall 
keep  such  a  log.  Entries  in  said  driver's  log  shall  be  made  by  the  driver,  and  shall 
show  the  place  of  origin  and  destination  of  the  trip,  the  times  of  reporting  for  duty 
and  of  going  off  duty,  the  periods  of  driving  or  operating  and  other  work,  and  any 
other  information  found  desirable;  provided,  however,  that  the  foregoing  provisions 
of  this  rule  shall  not  apply  to  drivers  engaged  in  the  transportation  of  passengers 
or  property  for  compensation  w"Rolly  within  a  municipality. 

Note:  If  Interstate  Commerce  Commission  required  Driver's  Daily  Log  is  kept 
as  required  it  will  be  accepted  as  compliance  herewith. 

(b)  Each  carrier  shall  make  monthly  reports  to  the  Motor  Transport  Division, 
Public  Service  Commission,  Columbia,  South  Carolina,  prior  to  the  fifteenth  day 
of  each  succeeding  month,  of  every  instance  where  a  driver  has  been  required  or 
permitted  to  be  on  duty  or  to  drive  or  operate  for  hours  in  excess  of  those  pre- 
scribed by  these  regulations,  and  shall  fully  explain  the  reasons  for  and  circum- 
stances surrounding  such  violations.  Such  reports  shall  be  in  writing  and  sworn  to. 

Note:  Copy  of  Interstate  Commerce  Commission  Monthly  Report  of  Hours  of 
Service  (Excess  Hours  Only)-(Form  2)  will  be  accepted  as  compliance  herewith. 

Rule  6 

(a)  In  case  of  snow,  sleet,  fog,  or  other  adverse  weather  conditions,  or  in  case 
the  highways  are  covered  with  snow  or  ice,  or  presence  of  unusual  adverse  road 
and  traffic  conditions,  a  driver  may  be  permitted  and  required  to  drive  or  operate 
a  motor  vehicle  for  not  more  than  12  hours  in  the  aggregate  in  any  period  of  24 
consecutive  hours  in  order  to  complete  his  run,  without  being  off  duty  for  a  period 
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of  8  consecutive  hours  as  provided  by  rule  3,  and  this  longer  period  of  driving  is 
permitted  even  though  conditions  named  herein  are  known  to  the  employer  before 
the  trip  is  b^gun. 

Note:  Copy  of  Interstate  Commerce  Commission  Carriers  Monthly  Report  of 
Excess  Hours  (Form  3)  will  be  accepted  as  compliance"  herewith. 

(b)  If  a  driver  is  permitted  or  required  under  the  provisions  of  subdivision  (a) 
of  this  rule  to  drive  in  excess  of  10  hours  in  the  aggregate  in  any  24-hour  period 
without  being  off  duty  for  a  period  of  8  consecutive  hours  during  or  immediately 
following  the  period  of  10  hours  driving  and  within  said  period  of  24  consecutive 
hours,  a  report  must  be  made  immediately  to  the  Commission,  and  such  report 
shall  contain  a  full  and  correct  statement  of  the  conditions  which  necessitated  the 
longer  period  of  driving. 

Note:  Copy  of  Report  on  Driving  Hours  (Rule  6(b)  -  Form  4)  will  be  accepted  as 
compliance  herewith. 

(c)  In  case  of  any  emergency  a  driver  may  complete  his  run  without  being  in 
violation  of  the  provisions  of  these  regulations,  if  such  run  could  reasonably  have 
been  completed  without  such  violation. 

Rule  7 

These  regulations  shall  not  apply  to  any  carrier  subject  thereto  when  transporting 
passengers  or  property  to  or  from  any  section  of  the  country  with  the  object  of  pro- 
viding relief  in  case  of  earthquake,  flood,  fire,  famine,  drought,  epidemic,  pestilence, 
or  other  calamitous  visitation  or  disaster. 

INSTRUCTIONS   FOR   USE   OF   DRIVER'S   LOG 
Note. -Originals  of  logs  shall   be  forwarded  daily  to  the  driver's  home  terminal 

and   be  retained  for  a  period  of  one  year.  Drivers  shall  hold  duplicate  copies  in 

their  possession  for  a  period  of  one  month. 

Drivers'  logs  are  personal  records  to  be  kept  with  the  individual  drivers  during 

their  entire  duty  period.  The  logs  are  not  vehicle  records. 

The  spaces  at  the  top  of  the  log  herein  prescribed  may  be  filled  in  by  an  au- 
thorized official  of  the  carrier  except  those  reserved  for  "driver's  signature"  and 

for  entry  of  the  total  mileage  for  the  current  day. 
The  purpose  of  the  driver's  log  is  to  show  in  graph  form  the  activities  of  the 

driver  by  calendar  days.  Spaces  are  provided  on  the  log,  under  appropriate  headings, 

for  making  the  necessary  entries  by  drawing  penciled  lines. 

Section  1.  Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  the  calendar  day  in  which  the 
driver  is  relieved  from  work  and  all  responsibility  for  performing  work,  except 
time  spent  in  a  properly  equipped  sleeping  berth. 

Section  2.  Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  spent  resting  or  sleeping  in  a  properly 
equipped  sleeping  berth. 

Section  3.  Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  which  driving  or  operating  was 
done.  This  is  to  include  any  incidental  pick-up  and  delivery  stops,  intermediate 
stops  for  taking  on  or  discharging  passengers,  inspection  of  vehicle,  loading  or 
unloading,  or  other  periods  of  duty,  on  or  off  the  vehicle,  which  are  not  in 
excess  of  10  minutes. 
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Drivers  shall  note  in  Section  9  the  specific  condition  or  conditions  which  necessi- 
tated driving  or  operating  in  excess  of  10  hours  in  the  aggregate  as  prescribed  in 
rule  3(b). 

Section  4.  Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  which  the  driver  may  have  been 
riding  in  any  part  of  the  motor  vehicle  but  not  at  the  wheel  and  not  in  a  prop- 
erly equipped  sleeping  berth,  but  including  any  incidental  stops  or  other  periods 
of  duty,  on  or  off  the  vehicle,  not  in  excess  of  10  minutes  occuring  while  a 
"rider". 
Note. -If  a  driver  is  "deadheading",  he  shall  specify  by  writing  the  word  "dead- 
head" through  the  appropriate  hours. 

Section  5.    Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  which  time  was  spent  loading, 
unloading,  handling  freight,  preparing  reports,  preparing  the  vehicle  for  service, 
etc.,  in  excess  of  10  minutes. 
Section  6.    Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  periocT  or  periods  for  all  incidental  stops,  such  as  comfort 
stops,  meals,  gas,  coffee,  etc.,  in  excess  of  10  minutes. 
Section  7.    Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  which  the  driver  is  not  released 
from  work  or  all  responsibility  for  performing  work  but  is  required  to  wait  for 
work,  or  loads,  or  connections,  or  to  be  released  from  work,  in  excess  of  10 
minutes. 
Section  8.    Indicate  in  this  section,  by  drawing  a  line  between  the  appropriate  time 
markers,  the  elapsed  period  or  periods  during  which  the  driver  may  be  delayed 
by  emergencies,  as  provided  in  rule  6(c). 
Section  9.    Indicate  in  this  section,  by  an  appropriate  "check"  and  written  notation, 
the  time  and  the  place  where  each  change  of  operation  occurred. 
Example:    If  a  driver  ceases  the  driving  of  his  vehicle  to  begin  a  period  of  un- 
loading for  more  than  10  minutes,  a  "check"  should  be  made  at  the  appropriate 
time  to  show  that  this  change  of  operation  occurred,  with  a  brief  note  as  to  the 
place  of  change.  Also  indicate  by  a  "check"  and  written  notation  at  the  appropriate 
time  marker,  the  time  at  which  a  State  line  is  crossed. 

Example:  When  a  driver  crosses  a  State  line  at  6:00  p.  m.,  he  should  so  note  by 
making  a  "check"  opposite  the  time  marker  for  that  hour  and  insert  the  abbrevia- 
tions of  the  States  in  question  as:  "Maryland  to  Deleware,"  written  "Md.  to  Del." 

The  time  standard  used  in  making  up  this  log  shall  be  the  time  used  at  the  driver's 
home  terminal. 

In  the  lower  right-hand  corner  under  the  title  SUMMARY  enter  on  the  first  line, 
OFF  DUTY,  the  sum  of  the  hours  shown  in  Sections  1  and  2. 
On  the  next  line,  DRIVING,  enter  the  sum  of  the  hours  shown  in  Section  3  and  4. 
On  the  last  line,  OTHER  DUTY,  enter  the  sum  of  the  hours  shown  in  Sections 
5,  6,  7,  and  8. 

The  sum  of  these  entries  should  equal  24  hours. 

The  spaces  marked  ORIGIN  and  DESTINATION  are  to  be  filled  in  only  where 
the  total  one-way  trip  involves  more  than  one  calendar  day. 

Where  the  driver  wishes  to  make  remarks  in  explanation  of  any  phase  of  the 
day's  work,  he  may,  except  as  indicated  above,  use  the  reverse  side  of  the  form, 
as  noted  in  the  lower  right  hand  corner  of  the  driver's  log. 

IVOTE  CAREFULLY.-DRIVERS  AND  CARRIERS  WILL  BE  HELD  RESPONS- 
IBLE FOR  THE  PROPER  MAINTENANCE  OF  THE  DAILY  LOGS.  FAILURE  TO 
MAINTAIN  THESE  LOGS  THROUGHOUT  THE  DAILY  OPERATION  OR  FAIL- 
URE TO  FILL  OUT  ANY  APPLICABLE  PART  OF  THESE  FORMS  WILL  MAKE 
THE  DRIVER  AND  CARRIER  LIABLE  TO  PENALTY. 

NOTE. -The  commission  will  not  provide  supplies  of  the  log.  In  reproducing  the 
log,  all  dimensions  shown  on  the  accompanying  form  shall  be  preserved,  except  that, 
if  a  carrier  prefers,  over-all  dimensions  of  7  x  10.5  inches  may  be  used.  For  the  con- 
venience of  the  carriers,  this  log  may  be  incorporated  as  a  part  of  any  daily  form 
that  the  carrier  may  now  be  using  or  that  may  be  adopted  in  the  future. 
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(Forms  2,  3,  and  4  may  be  typed,  mimeographed,  or  printed.  Paper  of  letterhead 
size  should  be  used.) 

Form  2. 
PUBLIC   SERVICE   COMMISSION   OF   SOUTH   CAROLINA 
MOTOR  TRANSPORT  DIVISION 
COLUMBIA,  S.  C. 

Report  for  month  of __,  19 

HOURS  OF  SERVICE  REPORT 
(For  use  in  reporting  Excess  Hours  only) 


(Name  of  Carrier)  (Address) 

TO  THE 

MOTOR  TRANSPORT  DIVISION 

PUBLIC  SERVICE  COMMISSION  OF  SOUTH  CAROLINA 


State    of 
County  of - 
Town  of. 


(Name,  title,  and  address  of  person  sending  this  report.) 

OATH 


i 


,  being  duly  sworn,  deposes 

and  says  that  this  recapitulation  and  the .....  sheets  annexed  hereto  con- 

stitute a  full  and  true  report,  according  to  his  best  knowledge,  information,  and 
belief,  of  all  hours  of  the  drivers  of  the  said  carrier,  or  of  the  carrier  himself  if  an 
owner-driver,  in  excess  of  those  permitted  in  rule  3  (a),  and  rule  3  (b),  except  as 

permitted  in  rule  6  (a),  for  the  month  of ,  19 ...  together 

with  the  reasons  for  and  circumstances  surrounding  such  excess  hours,  and  further 
that  all  drivers  in  the  employ  of  the  said  carrier,  or  the  carrier  himself,  if  and  owner- 
driver,  have  filed  properly  executed  driver's  daily  logs;  and  that  these  statements 
are  made  in  compliance  with  the  Hours  of  Service  Regulations  (Rule  5,  effective 
January  1,  1941.) 


SUBSCRIBED  AND  SWORN  TO  before  me  this day  of 

Notary  Public  for  State  of 


Total  number  of  drivers  on  pay  roll  during  month  Total 

Regular 

Relief __ 

Extra _ 


Total. 


PUBLIC  SERVICE  COMMISSION  OF  SOUTH  CAROLINA 

MOTOR  TRANSPORT  DIVISION 

COLUMBIA,  S.  C. 

Form  3 
CARRIER'S  MONTHLY  REPORT  OF  EXCESS  HOURS 
(One  form  required  for  each  driver  working  excess  hours) 

Month  of _ 

Year 

Name  of  carrier Address _ 

Driver   _ 

Driver's  home  terminal  


EXCESS  DAILY  HOURS 
Enter  check  against  proper  date  in  each  instance   in  which  a  driver  drove  or 
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operated  a  motor  vehicle  for  more  than  10  hours  in  the  aggreagte  in  any  period 
of  24  consecutive  hours  without  8  consecutive  hours  off  duty  during  or  immediately 
following  the  10  hours  aggregate  driving  and  within  such  period  of  24  consecutive 
hours,  except  that  instances  in  which  hours  of  driving  in  excess  of  10,  but  not  in 
excess  of  12,  occur  by  reason  of  permission  given  under  Rule  6  (a),  shall  be  reported 
on  Form  4. 

2      3     4     5      6      7      8     9     10    11     12    13    14    15    16    17    18    19    20   21 


!     1 
1     1 

1        1  1  1  1  1  I  1  I  I  I  1  1  1  i 

22    23    24   25    26    27    28    29    30   31 

l 

1 

i 

lil! 

EXCESS   WEEKLY   HOURS 

This  driver  was  on  duty  in  excess  of  60  hours  in  one  or  more  periods  of  168 
consecutive  hours  as  follows: 

Begin        End        Begin        End        Begin        End  Begin        End 

Date _ 

Hour                            -a.m.        a.m         -a.m.        a.m.         -a.m.        a.m.  -a.m.        a.m. 

Hour                            -p.m.        p.m.          -p.m.        p.m.          -p.m.        p.m.  -p.m.        p.m. 

Excess  in  period        

State  of  circumstances  surrounding  excess  hours.  (NOTE. — Identify  by  dates  as 
given  in  tabulation  above): 


NOTE. — Carriers  subject  to  the  70-hour  provision  of  rule  3  shall  report  on  the  basis 
of  the  excess  occurring  in  one  or  more  periods  of  192  consecutive  hours. 


Method  of  Using   Driver's  Log 

The  accompanying  example  shows  how  a  driver's  log  is  made  out.  The  driver  in  this  instance  reports 
for  duty  at  Washington.  I).  (_'.,  at  6  a.  m.,  waits  30  minutes  for  work,  loads  for  1  hour,  then  drives  or 
operates  2  hours,  reaching  Baltimore,  Md.,  at  9:30  a.  m..  where  he  stops  30  minutes  for  gas  and  coffee:  he 
then  drives  2%  hours,  reaching  Havre  de  Grace,  Md.,  where  he  stops  30  minutes  for  lunch;  from  there 
he  drives  2  hours,  spends  15  minutes  on  ferry,  and  reaches  Camden,  N.  J.,  at  4  p.  m.  After  unloading  for 
1%'  hours,  he  goes  off  duty  for  the  rest  of  the  calendar  day.  In  section  9,  crossings  of  State  lines  are  in- 
dicated by  checks  and  abbreviations  of  the  names  of  the  States  at  7:45  a.  m..  2:30  p.  m,  and  about  3:15 
p.  m.  A  stop  of  5  minutes,  from  8:30  to  8:35  a.  m.,  to  deliver  lading  at  Laurel,  Md.,  is  included  as  driving 
or  operating,  as  the  period  is  less  than  10  minutes.  A  stop  of  15  minutes,  from  3  to  3 :15  p.  m.,  while 
crossing  on  a  ferry  is  shown  in  appropriate  "on  duty"  section. 

This  day's  log  covers  the  first  leg  of  a  trip  from  Washington.  D.  C,  to  Boston,  Mass.  ;  the  origin  and 
tinal  destination  are  shown  at  the  bottom  of  the  log  because  the  trip  will  take  more  than  1  day  to  com- 
plete. The  totals  in  the  right-hand  column  show  12%  hours  off  duty,  2%  hours  loading  or  unloading,  TA 
hours  driving  or  operating,  1  hour  spent  in  meal  or  similar  stops,  and  45  minutes  waiting  for  work.  These 
amounts  are  gathered  together  in  the  lower  right-hand  corner  to  give  12%  hours  off  duty,  TVi  hours 
driving  or  operating,  and  4}A  hours  other  duty,  a  total  of  24  hours. 


PUBLIC  SERVICE  COMMISSION  OF  SOUTH  CAROLINA 

MOTOR  TRANSPORT  DIVISION 

COLUMBIA,  S.  C. 

Form  4 
REPORT  ON  DRIVING  HOURS 
(Rule  6  (b)    ) 
INSTRUCTIONS: 

This  form  is  to  be  used  only  in  instances  in  which  use  is  made  of  rule  6  (a);  that 
is,  when  driving  in  excess  of  10  hours  but  not  in  excess  of  12  hours  occurs  without 
the  driver  being  off  duty  for  8  consecutive  hours  during  or  immediately  following 
the  10-hour  period.  It  is  to  be  mailed  within  48  hours  after  the  close  of  any  day  on 
which  such  a  run  is  completed  to  the  Motor  Transport  Division,  Columbia,  South 
Carolina.  The  facts  shall  be  clearly  and  accurately  stated. 


Page  927 


Motor  Bus  and  Truck  Lines 


§  8516 


If  hours  of  driving  exceed  the  daily  limitation  prescribed  by  rule  3  (b)  or  those 
permitted  by  rule  6  (a),  or  if  hours  on  duty  exceed  those  prescribed  by  rule  3  (a), 
the  report  of  such  excess  hours  shall  be  made  on  forms  2  and  3  instead  of  form  4. 

Name  of  carrier 

Address  of  carrier   (city  only)-   _ 

Date  of  report  ■_* - 


Name  of 
driver 

Description   of  run 

Total  driving 

time  (hours  and 

minutes) 

Conditions 

which   necessitated 
use  of  rule  6(a) 
(Describe  spe- 
cifically) 

Run  began 
at 

;  Run  ended 
at 

Place 

Date 
and 
Hour 

Place 

Date 

and 

Hour 

i 

PART  6 

INSPECTION  AND  MAINTENANCE 

6.1  Compliance  required. 

6.2  Inspection  and  maintenance  required. 

6.3  Remedy  or  repair  to  be  made. 

6.4  Damaged   vehicles   to   be   inspected. 

6.5  Lubrication   required. 

6.6  Driver's  trip  report. 

6.7  Inspection  of  drive-away  operations. 

Recommended  practices: 
Driver's  trip  report. 
Daily  or  weekly  inspection. 
Wiring  inspection. 
Periodic  inspection. 

6.1  Compliance  required.-Every  motor  carrier  shall  comply  with  Rules  6.1  to 
6.7,  inclusive,  with  respect  to  all  operations  other  than  drive-away  operations. 

6.2  Inspection  and  maintenance  required.-Every  motor  vehicle  shall  be  main- 
tained in  safe  operating  condtiion  and  sufficient  frequency  of  inspection  shall  be 
made  to  determine  compliance  with  this  rule. 

6.3  Remedy  or  repair  to  be  made.-Any  defect  or  deficiency  revealed  by  inspec- 
tion as  likely  to  cause  a  serious  hazard  to  persons  or  property  by  the  operation  of 
any  motor  vehicle  shall  be  remedied  or  repaired  before  the  motor  vehicle  is  con- 
tinued in,  or  returned  to,  service. 

6.4  Damaged  vehicles  to  be  inspected.-No  motor  vehicle,  any  part  of  which 
shall  have  been  damaged  by  accident  or  other  cause,  shall  thereafter  be  continued 
in  or  returned  to  service  until  inspection  shall  have  been  made  to  ascertain  the  na- 
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ture  and  extent  of  the  damage. 

6.5  Lubrication  required.-All  rubbing  or  moving  parts,  including  bearings,  jour- 
nals, pins,  joints,  and  other  parts  for  which  lubrication  is  required,  shall  be  kept 
lubricated  in  accordance  with  sound  practice. 

6.6  Driver's  trip  report.-Every  driver  employed  by  a  motor  carrier  shall  at  the 
end  of  his  day's  work  or  tour  of  duty  report  in  writing  to  his  employer  any  such 
defect  or  deficiency  of  the  motor  vehicle  discovered  by  him  during  such  day*s  work 
or  tour  of  duty  as  would  be  likely  to  affect  the  safety  of  operation  of  that  vehicle. 

6.7  Inspection  of  drive-away  operations.-Every  motor  carrier  with  respect  to 
motor  vehicles  in  drive-away  operations  shall  comply  with  the  following  Rules  (6.71 
and  6.72),  in  addition  to  the  requirements  set  forth  in  Rules  6.3  and  6.4. 

6.71  Inspection  Before  Beginning  Trip. -Before  the  beginning  of  any  drive-away 
operation  of  motor  vehicles  in  combination,  inspection  shall  be  made  to  ascertain 
that  the  tow-bar  or  saddle-mount  connections  are  secured  to  the  towed  and  towing 
vehicles,  that  they  function  adequately  without  cramping  or  binding  of  any  of  the 
parts,  and  that  the  towed  motor  vehicle  follows  substantially  in  the  path  of  the 
towing  vehicle  without  whipping  or  swerving. 

6.72  Inspection  Following  Trip. -Following  the  completion  of  any  trip  in  a  drive- 
away  operation  of  motor  vehicles  in  combination,  and  before  their  use  again,  the 
tow-bar  or  saddle-mount  connections  shall  be  disassembled  and  inspected  for  worn, 
bent,  cracked,  broken,  or  missing  parts.  Suitable  repair  or  replacement  shall  be 
made  of  any  such  parts,  and  the  connections  properly  reassembled. 

RECOMMENDED    PRACTICES 
(Not  compulsory  requirements) 
The  following  practices  are  recommended  to  motor  carriers  for  consideration  as  one 
means  of  establishing  sound  inspection  and  maintenance  procedure: 

Driver's  Trip  Report 
As  a  convenient  means  of  providing  for  a  driver's  trip  report  required  by  Rule 
6.6,  the  following  form  of  "defect  card"'  or  list  is  suggested: 

DRIVER'S  TRIP  REPORT 

Driver's   Name - 

Vehicle   No.   Date . 

Item  Note  Defect 

Body    _ 

Brakes    _ _ 

Cooling  System  

Drive  line  _ _  

Emergency  Equipment 

Exhaust    


Fuel   System   

Glass     

Horn    

Leaks  

J-r  r*s   (state  which) 

Load     

Reflectors    _ 

Speedometer    

Springs   

Steering    

Tires 

Wheels 
Windshield    wiper 


Any  other  items  requiring  attention: 


The  items  listed  above  may  be  modified  or  added  to,  as  desired  by  the  carrier. 
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DAILY  OR  WEEKLY  INSPECTION 

It  is  recommended  that  every  motor  vehicle  be  inspected,  visually  or  by  test, 
not  less  often  than  once  every  week  and  preferably  every  day,  to  ascertain  that  it  is 
in  safe  operating  condition  so  far  as  may  be  determined  by  such  an  inspection. 

There  should  be  no  such  wet  spots  under  the  vehicle  as  would  indicate  leaks  in 
the  fuel  system  or  other  parts  of  the  vehicle. 

No  parts  of  the  body,  mirrors,  lights,  reflectors,  chassis  springs,  steering  mechan- 
ism, wheels  and  hub  or  rim  nuts,  windows  or  windshield  should  be  bent,  broken, 
misaligned,   or  missing. 

The  tires  should  be  adequately  inflated,  without  any  bulges,  blisters,  cuts,  or 
other  indications  of  weakness. 

No  parts  of  the  body,  brakes,  fuel  system,  lights,  chassis  springs,  wires,  or  other 
units  should  be  sagging  or  hanging  free  below  the  vehicle. 

Performance  of  the  brakes,  both  service  and  hand,  horn,  headlights,  steering 
mechanism,  and  windshield  wiper  should  be  ascertained  by  trial  to  be  adequate. 

All  filaments  of  all  lighting  devices  should  burn  white  when  the  generator  is 
operating. 

Wiring  Inspection 

It  is  recommended  that  not  less  often  than  once  every  6  months,  and  preferably 
at  more  frequent  intervals,  all  electrical  wiring  and  connections  on  every  motor 
vehicle  should  be  inspected  to  ascertain  that  they  are  well  secured  in  place,  free  of 
open  or  short  circuits,  and  free  from  abrasions,  cuts,  or  mechanical  defects,  such  as 
would  be  likely  to  produce  open  or  short  circuits. 

It  is  further  recommended  that  the  voltage  at  any  lamp  bulb  or  at  the  terminals  of 
any  other  electrical  device  be  not  less  than  5  volts  in  a  nominal  6-volt  electrical  sys- 
tem, and  not  less  than  10  volts  in  a  nominal  12-volt  electrical  system. 

Periodic  Inspection 

It  is  recommended  that  every  motor  vehicle  be  periodically  inspected  in  accord- 
ance with  the  recommendations  of  its  manufacturer. 

Private  contract  carriers  were  not  en-  exercised  any  of  the  powers  granted  as 
titled  to  attack  this  section  as  uncon-to  them.  State  ex  rel.  v.  Hicklin,  168  S. 
stitutional    where    commission    had    not  C.  440,  167  S.  E.  674. 

§  8517.  Put  motor  vehicle  license  fees  collected  for  operation  of  motor 
vehicles  for  hire  by  public  service  commission  in  state  treasury. — All  motor 
vehicle  license  fees  for  the  operation  of  motor  vehicles  for  hire  collected 
by  the  public  service  commission  pursuant  to  the  provisions  of  §§  8507  thru 
8525  and  8527  thru  8530,  and  any  amendments  thereto,  shall,  after  the  cost 
of  administration  and  collection  have  been  deducted,  be  turned  into  the 
state  treasury  to  the  credit  of  the  general  fund  of  the  State. 

1932  Code,  §  8517;  1925  (34)  252;  1935  (39)  25;  1938  (40)  1915;  1941  (42)  227. 

§  8518.  Revocation,  etc.,  of  certificates. — The  commission  may,  at  any 
time,  by  its  order,  duly  entered  after  a  hearing  had  upon  notice  to  the 
holder  of  any  certificate  hereunder,  and  an  opportunity  to  such  holder  to 
be  heard,  at  which  time  it  shall  be  proved  that  such  holder  has  wilfully 
made  any  misrepresentation  of  a  material  fact  in  obtaining  a  certificate, 
or  wilfully  violated  or  refused  to  observe  the  laws  of  this  State  touching 
motor-vehicle  carriers  or  any  of  the  terms  of  his  certificate,  or  any  of  the 
commission's  proper  orders,  rules  or  regulations,  suspend,  revoke,  alter  or 
amend  any  certificate  issued  under  the  provisions  of  sections  8507  to  8524; 
but  the  holder  of  such  certificate  shall  have  the  right  of  appeal  to  any 
court  of  competent  jurisdiction;  provided,  however,  that  a  certificate  when 
once  granted  by  the  commission  shall  not  hereafter  be  suspended,  revoked, 
altered  or  amended  for  any  other  cause  than  stated  in  sections  8507  to  8524. 
1932  Code.  §  8518;   1925  (34)  252. 

rv.-s.c.-30 
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§  8519.     Clerical   help   for    commission. — The   commission   shall   have   au- 
thority to  employ  such  clerks  or  other  aid  as  may  be  necessary  for  their 
respective  departments,  to  carry  out  the  provisions  of  sections  8507  to  8524 
and  to  fix  the  compensation  thereof. 
1932  Code,  §  8519;  1925  (34)  252. 

§  8520.  Penalties — failure  to  give  half  of  road. — Every  officer,  agent,  or 
employee,  of  any  corporation  and  every  other  person  who  wilfully  violates 
or  fails  to  comply  with,  or  who  procures,  aids  or  abets  in  the  violation  of 
any  provision  of  sections  8507  to  8524  or  who  fails  to  obey,  observe  or  com- 
ply with  any  lawful  order,  decision  or  rule  or  regulation,  direction,  demand 
or  requirement  of  the  commission  or  any  part  or  provision  thereof,  or  who 
shall  fail  to  give  half  the  road  on  meeting  a  vehicle,  shall  be  guilty  of  a  mis- 
demeanor and  punishable  by  a  fine  of  not  less  than  twenty-five  ($25.00) 
dollars  nor  exceeding  one  hundred  ($100.00)  dollars,  or  imprisonment  for 
not  less  than  ten  (10)  days  nor  more  than  thirty  (30)  days. 
1932  Code,  §  8520;  1925  (34)  252;  1930  (26)  1100;  1937  (40)  222,  595. 

That     defendants,     operating     express      junctive   relief.    Ex    parte   Jones    et   al., 
trucks  in  violation  of  law,  could  be  prose-      160  S.  C.  63,   158  S.  E.  134. 
cuted  and  punished,  did  not  preclude  in- 

§  8521.  Sections  independent. — If  any  section,  sub-section,  sentence,  clause 
or  phrase  of  sections  8507  to  8524  is  for  any  reason  held  to  be  unconstitu- 
tional, such  decision  shall  not  affect  the  validity  of  the  remaining  portion 
of  sections  8507  to  8524. 

1932  Code,  §  8521;  1925  (34)  252. 

§  8522.  Exemptions.— Nothing  contained  in  sections  8507  to  8524  shall 
be  construed  to  prevent  the  use  or  hiring  of  any  motor  vehicle  for  the  pur- 
pose of  making  some  particular  trip,  where  the  owner  of  such  vehicle  does 
not  make  such  transportation  a  business.  And  nothing  contained  in  sections 
8507  to  8524  shall  apply  to  motor  vehicles  carrying  on  the  business  of  trans- 
porting passengers  within  the  limits  of  any  municipality  in  this  State  or 
within  a  distance  of  five  (5)  miles  from  the  limits  of  such  municipality,  or 
to  the  transportation  of  passengers  to  or  from  state  institutions  located  in 
Richland  County. 

1932  Code,  §  8522;  1925  (34)  252;  1935  (39)  349;  1939  (41)  376. 

See   notes   to   §   8204.  tificate  of  public  convenience  and  neces- 

Public  service  commission  may  require  sity  granted  by  Public  Service  Commis- 

complete  substitution  of  bus  service  for  sion  may  hire  a  motor  vehicle  to  make 

street  car  service  in  city  and  thereafter  a  particular  trip,   and   that  vehicle  may 

regulate  such  bus  service.  City  of  Colum-  be  operated  under  the  certificate  without 

bia  v.  Pearman,  180  S.  C.  296,  185  S.  E.  being   licensed.   Brownlee  v.   Charleston 

747.  Motor  Express  Co.,  189  S.  C.  204,  200  S. 

A  motor  carrier  operating  under  a  cer-  E.  819. 

§  8523.  Repealing  clause. — The  provisions  of  sections  8507  to  8524  shall 
not  be  taken  or  held  to  repeal  section  7241-2.  All  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed  to  the  extent  of  said  inconsistency, 
but  nothing  herein  contained  shall  be  construed  to  relieve  any  motor  ve- 
hicle as  herein  defined  from  any  regulation  otherwise  imposed  by  law  or 
lawful  authority. 

1932  Code,  §  8523;  1925  (34)  252. 
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§  8524.  Remedies  cumulative — transfer  of  property  pending  suit. — Sec- 
tions 8507  to  8524  shall  not  be  construed  to  deprive  any  person  or  persons 
of  any  right  of  action  to  which  he  is  entitled  under  the  law,  but  shall  be 
construed  as  cumulative  thereto.  During  the  pendency  of  an  action  for 
damage  against  certificate  holder,  any  transfer  of  his,  its  or  their  property 
shall  be  held  to  be  invalid. 
1932  Code,  §  8524;  1925  (34)  252. 

Plaintiff  was  not  required  as  condition  without  license,  to  apply  for  relief  to 
precedent  to  institution  of  action  to  en-  commission.  Ex  parte  Jones,  160  S.  C. 
join  defendant  from  operating  truck  line      349,   158  S.  E.   134. 

§  8525.  Additional  annual  license  fee  required  of  owner  or  operator  of 
motor  vehicles  engaged  in  transporting  persons  or  property  for  compensa- 
tion. 

(1)  Amount. — Before  operating  upon  the  public  highways  of  this  State, 
every  owner  or  operator  of  motor  vehicles  engaged  in  the  business  of  trans- 
porting persons  or  property  for  compensation  on  the  public  highways  of 
the  State  of  South  Carolina  under  the  provisions  of  sections  8507  to  8524, 
inclusive  shall,  in  addition  to  the  license  fees  imposed  by  said  sections  pay 
to  the  state  highway  department  an  annual  license  in  an  amount  equal  to 
or  the  same  as  the  annual  license  paid  by  and  required  of  the  owner  of 
motor  vehicle  under  the  provisions  of  section  5894,  1932  Code. 

(2)  Purpose  of  this  section. — It  is  the  purpose  of  this  section  that  the 
annual  license  herein  imposed  shall  be  in  addition  to  the  license  fees  im- 
posed by  sections  8507  to  8524. 

(3)  Disposition  of  funds. — All  funds  derived  by  the  state  highway  depart- 
ment from  the  provisions  of  this  section  shall  be  credited  to  the  state  high- 
way fund  and  used  for  the  construction  and  maintenance  of  the  state 
highway  system. 

(4)  Violation  a  misdemeanor — penalty. — Any  person,  firm  or  corporation 
violating  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  shall  be  fined  not  less  than  ten  ($10.00)  dollars 
nor  more  than  one  hundred  ($100.00)  dollars  or  be  imprisoned  not  less  than 
ten  (10)  nor  more  than  thirty  (30)  days  within  the  discretion  of  the  court. 

1932  Code,  §  8525;  1930  (36)  1398. 

See  §  5894  (3)   for  such  additional  li-  tion's  agents  or  servants  within  scope  of 

cense  fees  to  be  paid  by  carriers  licensed  their   duties,    whether   owner   of   trucks 

hereunder.  had    complied    with    statutes    regulating 

In    determining    whether    corporation  hauling  was  immaterial.  Craig  v.  Clear- 

whose  goods  were  being  hauled  owned  water  Mfg.  Co.,  189  S.  C.  176,  200  S.  E. 

trucks  involved  in  collision,  and  whether  765. 
trucks  were  being  operated  by  corpora- 

§  8527.  Control  of  motor  vehicles  used  for  hire  transferred  to  public  ser- 
vice commission. — All  the  powers  and  duties  imposed  upon  the  highway 
commission  of  the  State  of  South  Carolina  with  reference  to  the  regula- 
tion, supervision  and  control  of  persons,  firms,  corporations  and  associa- 
tions owning,  controlling,  operating  or  managing  motor  vehicles  used  for 
hire  under  the  provisions  of  sections  8507  to  8524  are  hereby  transferred  to 
and  devolved  upon  the  South  Carolina  public  service  commission.  The 
term  "commission"  wherever  used  in  said  section  shall  hereafter  mean  the 
South  Carolina  public  service  commission. 
1932  Code,  §  8527;  1928  (35)  1238;  1935  (39)  25. 
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§  8528.  Public  service  commission  may  require  motor  bus  operators  to 
establish  passenger  stations. — The  public  service  commission  of  South  Car- 
olina in  addition  to  the  powers  heretofore  conferred  upon  it  by  sections 
8507  to  8524  and  section  8527  is  hereby  authorized  to  require  motor  bus 
operators  to  establish  suitable  bus  stations  in  cities  or  towns  in  this  State 
of  two  thousand  or  more  inhabitants,  when  in  the  discretion  of  the  com- 
mission it  shall  be  deemed  a  necessity  and  convenience  to  the  traveling 
public. 

1932  Code,  §  8528;  1930  (36)  1281;  1935  (39)  25. 

§  8529.  Public  service  commission  may  promulgate  rules  and  regulations 
at  summer  resorts. — The  South  Carolina  public  service  commission,  in  ad- 
dition to  the  powers  heretofore  conferred  upon  it  by  sections  8507  to  8524, 
and  section  8527  is  hereby  authorized  to  further  promulgate  such  rules  and 
regulations  as  it  finds  necessary  and  expedient,  relating  to  the  issuing  of 
licenses  for  motor  vehicles  used  for  hire,  either  for  express  or  passengers 
or  both,  when  same  are  operated  at  beach  and  summer  resorts  in  this  State. 
1932  Code,  §  8529;  1929  (36)  247;  1935  (39)  25. 

§  8530.  Cities  between  30.000  and  50,000  control  motor  vehicles  used  for 
hire. — The  city  council  of  any  city  which  at  the  last  preceding  United 
States  census  had  a  population  of  more  than  thirty  thousand  and  less  than 
fifty  thousand  inhabitants  shall  be  and  are  hereby  granted  exclusive  juris- 
diction and  control  over  any  and  all  motor-propelled  vehicles  (which  term 
shall  not  include  vehicles  usually  operated  upon  or  over  rails)  used  for  the 
transportation  of  persons  or  property  for  hire  on  any  of  the  streets  of  said 
city  (except  buses  operating  on  regular  schedules  and  routes  between  such 
city  and  other  points  not  less  than  ten  miles  distant  therefrom) ;  with  full 
power  and  authority  to  make  and  enforce  such  rules,  regulations  and  classi- 
fications governing  the  operation  of  such  vehicles  as  they  may  deem  neces- 
sary or  desirable;  to  confine  such  vehicles,  or  special  classes  thereof,  to 
particular  streets  or  routes,  and  to  exclude  such  vehicles,  or  special  classes 
thereof,  entirely  from  the  streets;  to  fix  the  rates,  fares  and  charges  of  such 
motor  vehicle  carriers;  and  to  prescribe  the  license  to  be  paid  to  the  city  by 
such  carriers,  and  the  amount  and  character  of  bond  which  they  may  be 
required  to  give.  The  city  council  shall  have  power  to  enforce  the  provi- 
sions of  this  section,  the  powers  hereby  granted,  and  such  rules  and  regula- 
tions as  may  be  adopted  pursuant  thereto,  by  appropriate  penalties. 
1932  Code,  §  8530;  1928  (35)  1229. 

§  8530-1.     Passenger   motor   vehicle   carriers   separate   white   and   colored 
passengers. 

(1)  Required — penalties. — All  passenger  motor  vehicle  carriers,  operat- 
ing in  the  State  of  South  Carolina  shall  separate  the  white  and  colored 
passengers  in  their  motor  buses  and  set  apart  and  designate  in  each  bus  or 
other  vehicle,  a  portion  thereof,  or  certain  seats  therein,  to  be  occupied  by 
white  passengers,  and  a  portion  thereof,  or  certain  seats  therein,  to  be 
occupied  by  colored  passengers,  and  such  company  or  corporation,  person 
or  persons  that  shall  fail,  refuse  or  neglect  to  comply  with  the  provisions 
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of  this  sub-section  shall  be  guilty  of  a  misdemeanor,  and  upon  indictment 
and  conviction,  shall  be  fined  not  less  than  fifty  dollars  nor  more  than  two 
hundred  and  fifty  dollars  for  each  offense. 

(2)  Accommodations. — The  said  companies,  corporations  or  persons  so 
operating  motor  vehicle  carriers  shall  make  no  difference  or  discrimina- 
tion in  the  quality  or  convenience  of  the  accommodations  provided  for  the 
two  races  under  the  provisions  of  subsection  1  hereof. 

(3)  Duties  and  powers  of  person  in  charge  of  vehicle — penalty. — The 
driver,  operator,  or  other  person  in  charge  of  any  motor  vehicle  above 
mentioned,  shall  have  the  right,  and  he  is  hereby  directed  and  required  at 
any  time  when  it  may  be  necessary  or  proper  for  the  comfort  and  conveni- 
ence of  passengers  so  to  do,  to  change  the  designation  so  as  to  increase  or 
decrease  the  amount  of  space  or  seats  set  apart  for  either  race;  but  no  con- 
tiguous seats  on  the  same  bench  shall  be  occupied  by  white  and  colored 
passengers  at  the  same  time;  and  said  driver,  operator  or  other  person  in 
charge  of  the  vehicle,  may  require  any  passenger  to  change  his  or  her  seat 
as  it  may  be  necessary  or  proper;  the  driver,  operator  or  other  person  in 
charge  of  said  vehicle  who  shall  fail  or  refuse  to  carry  out  the  provisions 
of  this  sub-section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  be  fined  not  less  than  five  dollars  nor  more  than  twenty- 
five  dollars  for  each  offense. 

(4)  Driver,  operator  or  person  in  charge  of  vehicle  special  policeman — 
powers. — Each  driver,  operator  or  person  in  charge  of  any  vehicle,  in  the 
employment  of  any  company  operating  the  same,  while  actively  engaged 
in  the  operation  of  said  vehicle,  shall  be  a  special  policeman  and  have  all 
the  powers  of  conservators  of  the  peace  in  the  enforcement  of  the  provis- 
ions of  this  section,  and  in  the  discharge  of  his  duty  as  special  policeman, 
in  the  enforcement  of  order  upon  said  vehicles;  and  such  driver,  operator 
or  person  in  charge  of  said  vehicle  shall  likewise  have  the  powers  of  con- 
servators of  the  peace  and  of  special  policeman  while  in  pursuit  of  persons 
for  disorder  upon  said  vehicles,  for  violating  the  provisions  of  this  section, 
and  until  such  persons  as  may  be  arrested  by  him  shall  have  been  placed  in 
confinement  or  delivered  over  to  the  custody  of  some  other  conservator  of 
the  peace  or  police  officer;  and,  acting  in  good  faith,  he  shall  be  for  the  pur- 
poses of  this  section,  the  judge  of  the  race  of  each  passenger  whenever  such 
passenger  has  failed  to  disclose  his  or  her  race. 

(5)  Duties  of  passengers  —  violations  —  penalty  —  eject  passengers  —  li- 
ability.— All  persons  who  fail  while  on  any  motor  vehicle  carrier,  to  take 
and  occupy  the  seat  or  seats  or  other  space  assigned  to  them  by  the  driver, 
operator  or  other  person  in  charge  of  such  vehicle,  or  by  the  person  whose 
duty  it  is  to  take  up  tickets  or  collect  fares  from  passengers  therein,  or 
who  fail  to  obey  the  directions  of  any  such  driver,  operator,  or  other  per- 
son in  charge  as  aforesaid,  to  change  their  seats  from  time  to  time  as  oc- 
casions require,  pursuant  to  any  lawful  rule,  regulation  or  custom  in  force 
by  such  lines  as  to  assigning  separate  seats  or  other  space  to  white  and 
colored  persons,  respectively,  having  been  first  advised  of  the  fact  of  such 
regulation  and  requested  to  conform  thereto,  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  fined  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars  for  each  offense.     Furthermore, 
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such  persons  may  be  ejected  from  such  vehicle  by  any  driver,  operator  or 
person  in  charge  of  said  vehicle,  or  by  any  police  officer  or  other  con- 
servator of  the  peace;  and  in  case  such  persons  ejected  shall  have  paid  their 
fares  upon  said  vehicle,  they  shall  not  be  entitled  to  the  return  of  any 
part  of  same.  For  the  refusal  of  any  such  passenger  to  abide  by  the  re- 
quest of  the  person  in  charge  of  said  vehicle,  as  aforesaid,  and  his  conse- 
quent ejection  from  said  vehicle,  neither  the  driver,  operator,  person  in 
charge,  owner,  manager  nor  bus  company  operating  said  vehicle  shall  be 
liable  for  damages  to  any  court. 
1937  (40)  376. 

§  8530-2.  Insurance  required  on  motor  vehicles  used  as  part  of  terminal 
service  in  connection  with  transporting  goods  by  rail. — No  owner  or  own- 
ers of  motor  vehicles  using  such  vehicles  as  part  of  a  terminal  service  in 
connection  with  the  business  of  transporting  goods  by  rail  shall  be  required 
to  carry  liability  or  property  damage  insurance  on  such  motor  vehicles  if 
such  business  of  such  owner  or  owners  is  under  the  jurisdiction  of  the  in- 
terstate commerce  commission  and  if  said  interstate  commerce  commission 
has  required  and  does  require  such  owner  or  owners  to  set  up  insurance 
reserves  covering  liability  resulting  from  the  conduct  of  such  business, 
including  liability  arising  out  of  and  in  connection  with  the  operation  of 
such  motor  vehicle  and  if  said  insurance  reserves  have  been  and  are  ac- 
tually so  set  up. 

The  owner  or  owners  of  motor  vehicles  referred  to  hereinabove  shall  be 
required  to  attach  inside  of  the  cab  of  said  vehicle  in  a  conspicuous  place  a 
certificate  signed  by  such  owner,  or  his  duly  authorized  representative,  set- 
ting forth  that  the  business  of  such  owner,  is  under  the  jurisdiction  of  the 
interstate  commerce  commission  and  that  said  interstate  commerce  has  re- 
quired and  does  require  said  owner  to  set  up  insurance  reserves. 

1939  (41)  185. 


CHAPTER  163 

Telephone,  Telegraph  and  Express  Companies 

8531.  Powers    and    duties    of    telephone  telephone  companies. 

and  telegraph  companies.  8545  thru  8547.  Messages  between  points 
8532  thru  8537.  Rights  of  way.  within  State. 

8538,  8539.  Condemnation  proceedings.  8548.  Diligence    in    transmissal    and    de- 

8540.  Condemnation     by     electric     light  livery  of  message. 

companies.  8549  thru  8551.  Free  delivery  of  message. 

8541.  Maximum  rates  for  telephone  and      8552.  Message   in  cipher. 

telegraph  service.  8553.  Negligence    causing   mental   an- 

8542.  Control  by  public  service  commis-  guish. 

sion.  8554.  Contract  limiting  liability. 

8543.  Salaries   of  commissioners.  8555.  Telephone  service  at  Calhoun  and 

8544.  Unreasonable     discrimination      by  Clemson  College. 

§  8531.     Telegraph  and  telephone  companies — powers  regulated — penalty. 

— Any  telegraph  or  telephone  company  incorporated  under  the  laws  of  this 
or  any  other  State,  upon  complying  with  the  laws  of  this  State  regulating 
foreign  corporations,  and  by  becoming  a  domestic  corporation,  may  con- 
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struct,  maintain  and  operate  its  line  through,  upon,  over  and  under  any  of 
the  public  lands  of  this  State,  under,  over,  along  and  upon  any  of  the  high- 
ways or  public  roads  of  the  State;  over,  through  or  under  any  of  the  wa- 
ters of  this  State;  on,  over  and  under  the  lands  of  any  person,  company  or 
corporation  in  this  State;  and  along,  upon  and  over  the  right  of  way  of  any 
railroad  or  railway  company  in  this  State:  provided,  the  same  are  con- 
structed so  as  not  to  endanger  the  safety  of  persons  or  to  interfere  with 
the  use  of  such  highways  or  public  roads,  the  navigation  of  such  waters, 
or  the  operation  and  running  of  the  engines  and  cars  of  such  railroads  or 
railways,  and  just  compensation  is  first  paid  such  landowners  and  railroad 
or  railway  companies  for  such  right  and  privilege,  to  be  ascertained  in  the 
manner  hereinafter  provided  for:  provided,  further,  that  no  telegraph,  tel- 
ephone, electric  light  or  power  wire  shall  be  erected  or  maintained  within 
fifty  yards  of  any  public  road  or  highway  in  this  State,  unless  the  same 
shall  be  so  constructed,  erected  and  maintained  and  provided  with  suffici- 
ent lightning  guards  or  arresters  (and  in  case  of  electric  light  or  power 
wires,  with  such  automatic  cut-offs  and  other  devices),  as  may  be  necessary 
for  the  protection  of  persons  and  property.  Any  person,  firm  or  corpora- 
tion erecting  or  maintaining  any  such  wire  or  wires  in  violation  of  the  pro- 
visions hereof,  shall  forfeit  and  pay  as  a  penalty  therefor  five  dollars  a  day 
for  each  day  in  default,  after  the  expiration  of  thirty  days'  written  notice, 
specifying  the  fault  or  defect  in  the  manner  of  erection,  construction  or 
maintenance  thereof,  to  be  recovered  at  the  suit  of  any  citizen  in  any 
county  in  which  such  violation  shall  occur,  and  the  sum  so  recovered, 
after  paying  therefrom  all  the  expenses  incurred  in  the  prosecution  of  such 
suit,  shall  be  paid  into  the  county  treasury  for  such  county  for  ordinary 
county  purposes. 

1932  Code,  §  8531;  Civ.  C.  '22,  §  5015;  Civ.  C.  '12,  §  3317;  Civ.  C.  '02,  §  2211;  1899 
(23)  61;  1904  (24)  490. 

Constitutionality.  —  This  section  was  brook  v.   Carolina  Power,   etc.,  Co.,   159 

held    constitutional    in    Southern    Power  S.  C.   1,   156  S.   E.   1. 

Co.  v.  Walker,  89  S.  C.  84,  71  S.  E.  356,  Rights  of  foreign  corporation.— A  for- 

Ann.  Cas.  15  A,  80,  Ann.  Cas.   15C,  932.  eign     corporation     cannot     exercise     the 

Equal  facilities. — A  telephone  company  right  of  eminent  domain,  unless  domes- 
may  be  required  by  mandamus  to  afford  ticated.  Baldwin  v.  Postal  Tel.  Co.,  78  S. 
equal  facilities  to  persons  desiring  to  use  C.  419.  422,  59  S.  E.  67,  L.  R.  A.  1917F, 
same.  Gwynn  v.  Citizens'  Tel.  Co.,  61  S.  645,  Ann.  Cas.  15C,  933;  Duke  v.  Postal 
C.  83,  39  S.  E.  257,  262,  85  Am.  St.  Rep.  Tel.  Cable  Co.,  71  S.  C.  95,  99,  50  S.  E. 
870,  125  Am.  St.  Rep.  515,  55  L.  R.  A.  675,  Ann.  Cas.  13A,  542,  Ann.  Cas.  15C, 
139,  67  L.  R.  A.  Ill,  251,  30  L.  R.  A.  (N.  933,  13  A.  L.  R.  1106. 
S.)  1028,  32  L.  R.  A.  (N.  S.)  494.  Rights   of  private   individuals.— A   pri- 

Unneccessary  condemnation. — The  only  vate  individual  has  no  right  by  permis- 
method  for  a  landowner  to  protect  him-  sion  of  the  county  authorities  to  con- 
self  against  unnecessary  condemnation  struct  a  telephone  line  for  his  own  pri- 
by  a  power  company  is  to  contest  its  vate  use  along  a  public  highway,  over 
right  by  independent  action  in  equity,  protest  of  the  owner  of  the  fee.  Benton  v. 
Seabrook  v.  Carolina  Power,  etc.,  Co.,  Yarborough,  128  S.  C.  481,  123  S.  E.  204, 
159  S.  C.  1.  156  S.  E.  1.  34  A.  L.  R.  402. 

Shade  trees  around  a  home  should  not  As  to  damages,  see  Phillips  v.  Ameri- 

be  wantonly  destroyed  for  a  power  line,  can  Tel.,  etc.,  Co.,  71  S.  C.  571,  51  S.  E. 

unless    it   clearly   appears   that   the    de-  247. 
struction   is   reasonably   necessary.    Sea- 

§  8532.  Rights  of  way — how  obtained. — Whenever  any  telegraph  or  tele- 
phone company  desires  to  construct  its  lines  on,  over  or  under  the  lands  of 
any  person,  company  or  corporation  other  than  railroad  or  railways,  and 
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fails  to  agree  with  the  owners  of  such  lands  upon  the  compensation  to  be 
paid  as  damages  for  such  right  and  use,  such  company  may  secure  such 
right  and  privilege  by  the  institution  and  prosecution  of  condemnation  pro- 
ceedings against  such  landowners,  as  provided  for  and  authorized  in  article 
9  of  chapter  160,  providing  for  securing  to  railroads  a  right  of  way  in 
this  State. 

1932  Code,  §  8532;  Civ.  C.  '22,  §  5016;  Civ.  C.  '12,  §  3318;  Civ.  C.  '02,  §  2212;  1899 
(23)  61. 

For  reference  art.  9,  chap.   160,  see   §  Cas.  13A,  542,  Ann.  Cas.  15C,  933,  13  A. 

8454.  L.  R.   1106;  South  Carolina,  etc.,  R.  Co. 

Applied  in  Duke  v.  Postal  Tel.  Cable  v.  American  Tel.,  etc.,  Co..  63  S.  C.  199, 

Co.,  71   S.  C.   95,  99,   50   S.   E.   675,   Ann.  41  S.  E.  307. 

§  8533.     How  rights  of  way  may  be  obtained  from  railroad  companies. — 

Any  telegraph  or  telephone  company  authorized  to  construct  its  lines  upon 
the  right  of  way  of  the  railroad  or  railway  companies  in  this  State  are 
hereby  authorized  to  contract  with  such  companies  for  such  right  and  priv- 
ilege; but  failing  to  make  such  contract,  may  file  its  petition  in  the  office 
of  the  clerk  of  the  court  of  common  pleas  of  any  county  into  or  through 
which  said  railroad  or  railway  runs,  or  is  constructed,  at  any  time  not  less 
than  thirty  days  before  a  term  of  said  court,  setting  out  therein  where  it 
is  incorporated,  and  that  it  made  an  effort  to  agree  with  the  defendant  rail- 
road or  railway  company  for  the  right  to  construct,  maintain  and  operate 
its  lines  upon  the  right  of  way  of  such  railroad  or  railway  company  in  the 
State  of  South  Carolina  and  failed;  and  that  it  has  given  bond  for  costs  in 
the  sum  of  two  hundred  dollars,  approved  by  the  clerk  of  said  court,  and 
how  and  in  what  manner  it  proposes  to  construct  its  lines  upon  such  right 
of  way;  and  offering  in  said  petition  to  remove,  at  its  own  expense,  any  of 
its  poles,  wires,  structures  or  appurtenances,  if  at  any  time  their  construc- 
tion interferes  with  the  right  of  defendant  railroad  or  railway  company, 
to  construct  additional  tracks,  switches,  crossings,  warehouses,  depots, 
turntables,  water  tanks  or  any  other  structures  for  the  use  of  said  railroad 
or  railway  company  upon  reasonable  notice  given  it,  at  its  expense,  to  such 
other  points  or  places  upon  said  right  of  way  as  may  be  agreed  by  said 
companies;  also  not  to  interfere  or  come  in  contact  with  any  other  tele- 
graph or  telephone  lines  already  constructed  on  said  right  of  way;  and 
there  shall  be  but  one  such  proceeding  by  the  petitioner  against  the  same 
railroad  or  railway  company,  and  the  damages  to  be  paid  shall  be  ascer- 
tained for  its  entire  length  in  this  State  for  such  rights  and  privileges  by 
said  proceedings:  provided,  that  the  defendant  in  all  such  cases  shall  have 
the  right  to  apply  for  a  removal  of  such  case  for  trial  to  any  other  county 
through  which  said  railroad  runs,  as  provided  by  law  in  other  cases. 

1932  Code,  §  8533;  Civ.  C.  '22,  §  5017;  Civ.  C.  '12,  §  3319;  Civ.  C.  '02,  §  2213;  1899 
(23)  61. 

Permit  by   co-tenant. — As   to   condem-  E.   68;  Burnett  v.   Postal  Tel.   Co.,   71   S. 

nation,    where    co-tenant   permits    entry,  C.  146.  50  S.  E.  780;  Mason  v.  Postal  Tel. 

see  Granger  v.  Postal  Tel.  Co.,  70  S.  C.  Co.,  71  S.  C.  150,  153,  50  S.  E.  781,  782; 

528,  50  S.  E.  193,  106  Am.  St.  Rep.  750.  Brown    v.    American    Tel.,    etc.,    Co.,    82 

Entry  by  fraud.— As  to  permit  for  en-  S.  C.   173,  63  S.  E.  744. 
try   obtained   by   fraud,   see   Baldwin   v.  Remedy  inadequate. — As  to  when  rem- 

Postal  Tel.  Co..  78  S.  C.  419,  59  S.  E.  67,  edy  inadequate,  see  South  Carolina,  etc., 

L.  R.  A.  1917F,  645,  Ann.  Cas.  15C,  933;  R.  Co.  v.  American  Tel.  etc.,  Co.,  63  S. 

Voyles  v.  Postal  Tel.,  78  S.  C.  430,  59  S.  C.   199,  41  S.  E.  307. 
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§  8534.  Clerk  to  summon  railroad  companies  on  filing  of  petition — assess- 
ing damages,  etc. — It  shall  be  the  duty  of  the  clerk  of  said  court,  upon  the 
filing  of  said  petition,  to  issue  summons,  directed  to  said  railroad  or  rail- 
way company,  which,  with  a  copy  of  said  petition,  shall  be  served  upon  the 
same,  by  serving  it  upon  any  agent  in  said  county,  as  other  civil  process  is 
by  law  authorized  to  be  served  upon  railroad  or  railway  companies  in  this 
State;  and  the  clerk  shall  docket  said  cause,  which  shall  be  tried  at  the 
next  ensuing  term  of  said  court  as  other  civil  causes  are  tried;  except  that 
the  court  shall  first  hear  proof  of  the  allegations  of  said  petition  as  to  its 
incorporation,  and  its  failure  to  agree  with  the  defendants,  which,  if  satis- 
factory to  the  court,  an  order  to  that  effect  shall  be  entered,  when  the  issue 
of  fact  involved  therein,  together  with  question  as  to  the  amount  of  dam- 
ages to  be  paid  the  defendant  by  the  petitioner,  shall  be  immediately  sub- 
mitted to  a  jury,  which  shall  be  sworn  as  follows:  "You,  and  each  of  you, 
do  solemnly  swear  (or  affirm)  that  you  will  assess  just  compensation  to 
which  the  defendant  is  entitled  from  the  petitioner  for  the  construction, 
maintenance  and  operation  of  its  lines  upon  the  right  of  way  of  the  de- 
fendant in  the  manner  set  out  in  the  petition  on  file  in  this  cause." 

1932  Code,  §  8534;  Civ.  C.  '22,  §  5018;  Civ.  C.  '12,  §  3320;  Civ.  C.  '02,  §  2214;  1899 
(23)   61. 

See   generally,   as   to   remedy   by   ap-      vice.  Ex  parte  Postal  Tel.  Co.,  72  S.  C. 
peal  against  judgment  on  defective  ser-      552,  52  S.  E.  676. 

§  8535.  Manner  of  trial  and  form  of  verdict. — Testimony  as  to  the  issues 
of  fact  involved,  and  irrespective  of  any  benefit  which  the  railroad  com- 
pany may  derive  from  the  proposed  telegraph  or  telephone  lines,  the  rail- 
road or  railway  company  will  suffer  by  reason  of  the  construction,  main- 
tenance and  operation  of  the  telegraph  or  telephone  lines  upon  its  right  of 
way,  in  the  manner  set  out  in  the  petition,  will  be  admissible;  and  after 
argument  of  counsel  for  the  petitioner  and  the  defendant,  if  the  respective 
parties  are  so  represented,  and  the  judge's  charge,  the  jury  shall  return 
into  court  their  verdict,  in  writing,  in  the  form  following:  "We,  the  jury, 
find  for  the  defendant,  and  assess  the  damages  to  which  it  is  entitled  from 
the Company  for  the  right  to  construct,  maintain  and  op- 
erate its  lines  upon  the  right  of  way  of  the  defendant,  in  the  manner  set 

out  in  its  petition,  through  the  counties  of , dollars."  The 

court  shall  give  to  the  jury  the  written  form  of  the  verdict,  leaving  blank 
only  the  amount  of  damages;  which  verdict,  with  the  judgment  of  the  court 
thereon,  shall  be  entered  as  other  judgments  of  said  court.  The  judgment 
of  the  court  shall  authorize  the  petitioner,  upon  the  payment  of  the  amount 
of  the  verdict  to  said  defendant,  or  to  the  clerk  of  said  court,  subject  to  the 
order  of  said  defendant,  to  construct,  maintain  and  operate  its  lines  in  the 
manner  set  out  in  its  petition  and  not  otherwise. 

1932  Code,  §  8535;  Civ.  C.  '22,  §  5019;  Civ.  C.  '12,  §  3321;  Civ.  C.  '02,  §  2215;  1899 
(23)  61. 

§  8536.  Empanelling  another  jury  on  mistrial. — In  the  event  the  jury  in 
said  cause  fails  to  agree  upon  a  verdict  and  is  discharged  by  the  court  it 
shall  be  the  duty  of  the  court  to  cause  another  jury  to  be  empanelled  at 
the  same  term  of  said  court,  and  again  try  the  issue  in  said  cause:  provided, 
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sufficient  time  therefor  remain,  and  if  not,  then  at  the  next  term  thereof. 

1932  Code,  §  8536;  Civ.  C.  '22,  §  5020;  Civ.  C.  '12,  §  3322;  Civ.  C.  '02,  §  2216;  1899 
(23)  61. 

§  8537.  Right  of  appeal. — Either  party  feeling  itself  aggrieved  at  the  ver- 
dict of  the  jury  may  appeal  said  cause  to  the  Supreme  Court  of  the  State, 
which  shall  be  docketed,  heard  and  determined  as  other  civil  causes  ap- 
pealed to  said  court.  But  the  telegraph  or  telephone  company  may  pro- 
ceed to  construct  its  lines,  notwithstanding  an  appeal  may  be  taken,  upon 
the  payment  into  court  the  amount  of  the  verdict  of  the  jury  as  herein- 
before authorized. 

1932  Code,  §  8537;  Civ.  C.  '22,  §  5021;  Civ.  C.  '12,  §  3323;  Civ.  C.  '02,  §  2217;  1899 
(23)  61. 

§  8538.  When  condemnation  proceedings  may  be  had. — If  any  agent  or  at- 
torney for  the  telegraph  or  telephone  company  shall,  in  writing,  offer  or 
propose  to  the  president  or  general  manager  of  any  railroad  or  railway 
company  to  agree  upon  terms  to  construct  its  lines  upon  the  right  of  way 
of  such  railroad  or  railway  company,  and  no  definite  response  of  consent 
or  refusal  be  given  him  within  thirty  days,  then  such  company  may  pro- 
ceed to  condemn  in  accordance  with  the  provisions  of  this  chapter  without 
further  effort  to  agree  upon  terms  for  such  right  of  way  for  its  use  and 
benefit. 

1932  Code,  §  8538;  Civ.  C.  '22,  §  5022;  Civ.  C.  '12,  §  3324;  Civ.  C.  '02,  §  2218;  1899 
(23)  61. 

Constitutionality.  —  This   section   was      S  .C.  459,  43  S.  E.  970,  42  L.  R.  A.  (N.  S.) 
held    constitutional    in    South    Carolina,      232,  Ann.  Cas.  17B,  694. 
etc.,  R.  Co.  v.  American  Tel.,  etc.,  Co.,  65 

§  8539.  Bond  for  costs,  on  institution  of  proceedings. — The  telegraph  or  tel- 
ephone company,  before  instituting  proceedings  under  this  chapter,  shall 
give  a  bond  for  costs  in  the  sum  of  two  hundred  dollars,  to  be  approved 
by  the  clerk  of  the  court  in  which  its  petition  is  filed,  and  shall  pay  all  costs 
of  the  proceedings,  unless,  upon  appeal  by  the  railroad  or  railway  company 
the  judgment  of  the  court  appeal  from  is  sustained  by  the  Supreme  Court; 
then,  in  such  case,  the  railroad  or  railway  company  shall  pay  all  the  costs  of 
such  appeal. 

1932  Code,  §  8539;  Civ.  C.  '22,  §  5023;  Civ.  C.  '12,  §  3325;  Civ.  C.  '02,  §  2219;  1899 
(23)  61. 

§  8540.  Electric  light  companies  to  have  right  to  condemn,  etc. — Subject 
to  the  same  duties  and  liabilities,  all  the  rights,  powers  and  privileges  con- 
ferred upon  telegraph  and  telephone  companies  under  sections  8531  to 
8539  inclusive,  are  hereby  granted  unto  electric  lighting  and  power  com- 
panies incorporated  under  the  laws  of  this  State  or  any  other  State  upon 
complying  with  the  laws  of  this  State  regulating  foreign  corporations  and 
by  becoming  a  domestic  corporation. 
1932  Code,  §  8540;  Civ.  C.  '22,  §  5024;  Civ.  C.  '12,  §  3326;  1904  (24)  489. 

In  general. — Section  7747  was  repealed  Cas.  15 A,  80,  Ann.  Cas.  15C,  932. 

by  necessary  implication  upon  the  pass-  Action   against   power   company. — Suit 

age  of  this  section.  Southern  Power  Co.  for    damages    by    one    acquiring    under 

v.  Walker,  89  S.  C.  84,  71  S.  E.  356,  Ann.  mortgage     foreclosure     proceeding     for 
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compensation     where     power     company  194. 

erected  pole  line  was  not  banned  before  Applied  in  Seabrook  v.  Carolina  Power, 

expiration  of  6  years,  where  mortgagee  etc.,  Co.,  159  S.  C.  1,  156  S.  E.  1.  See  note 

did  not  permit  power  company  to  enter,  to  §  6347. 

Duke  Power  Co.  v.  Rutland,  60  F.   (2d) 

§  8541.  Maximum  rates  by  telephone  and  telegraph  companies — penalty 
for  overcharge — review  of  rates. — No  corporation,  company,  firm,  person  or 
persons,  owning,  controlling  or  operating,  or  that  may  hereafter  own,  con- 
trol or  operate  a  line  or  lines  of  telephone  or  telegraph  whose  line  or 
lines  is  or  are  in  whole  or  in  part  in  this  State,  shall  charge  or  collect,  or 
suffer  to  be  charged  or  collected  for  their  services,  a  greater  price  or  sum 
of  money  or  a  greater  rate  than  was  of  legal  force  and  effect  and  on  file 
with  the  public  service  commission  of  South  Carolina  on  January  1st,  1921; 
provided,  that  any  corporation,  company,  firm,  person  or  persons,  violating 
or  attempting  to  violate  the  provisions  of  this  section  shall  be  liable  to  a 
penalty  of  fifty  ($50.00)  dollars,  for  each  violation  or  attempted  violation,  to 
be  recovered,  in  any  court  of  competent  jurisdiction  in  this  State,  at  the 
instance  and  on  behalf  of  the  aggrieved  party  or  parties;  provided,  further, 
that  the  provisions  of  this  section  shall  not  apply  to  lines  owned  and  op- 
erated entirely  within  not  more  than  two  counties  and  owned  by  citizens 
thereof;  proinded,  further,  decisions  of  said  commission  may  be  reviewed 
by  the  court  of  common  pleas  upon  questions  both  of  law  and  fact.  Within 
30  days  after  the  rendition  of  the  decision  any  person  aggrieved  may  com- 
mence an  action  in  any  court  of  competent  jurisdiction  against  the  com- 
mission as  defendants  to  vacate  or  set  aside  any  such  order  of  the  com- 
mission or  enjoin  the  enforcement  thereof,  on  the  ground  that  the  author- 
ization, consent,  rate  or  rates,  charges,  fares,  tolls  and  schedules  fixed  in 
such  order  are  insufficient,  unreasonable,  unjust  or  unlawful,  or  that  any 
such  regulation,  practice,  act  or  service  fixed  in  such  manner  is  unreason- 
able, unjust,  insufficient  or  unlawful,  in  which  action  a  copy  of  the  com- 
plaint shall  be  served  with  the  summons,  and  no  order  or  determination 
of  the  commission  reducing  any  rate,  fare,  charge  or  toll  shall  be  enforced 
during  the  pendency  of  such  action  if  the  telephone  company  affected  shall 
execute  and  file  with  the  clerk  of  court  a  bond  or  undertaking  in  such 
sum  as  the  court  may  prescribe,  to  be  approved  by  the  court,  conditioned 
to  secure  the  refund  to  customers,  patrons,  or  subscribers,  of  any  sums  that 
may  be  collected  in  excess  of  the  rates,  fare,  charges,  or  tolls  that  shall  be 
finally  adjudged  lawful  and  valid.  Any  party  to  any  such  action  in  the 
court  of  common  pleas  shall  have  the  right  to  appeal  to  the  Supreme  Court 
in  accordance  with  existing  law  and  procedure;  provided,  the  public  service 
commission  is  hereby  required  to  publish,  promulgate  and  on  request,  fur- 
nish the  schedule  of  rates  existing  and  effective  January  1,  1921;  and 
provided  further,  the  public  service  commission  may  on  application,  after 
investigation,  and  in  the  manner  now  provided  by  law,  alter,  modify,  raise 
or  reduce  the  rates  in  effect  January  1,  1921;  provided,  further,  the  rates 
in  effect  January  1,  1921,  shall  be  held  and  construed  to  include  the  tele- 
phone exchange  radius  existing  on  said  date,  and  the  said  raidus  is  hereby 
restored. 

1932  Code,  §  8541;  1922  (32)  1050;  1935  (39)  25. 
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See  generally,  as  to  constitutionality  of      v.  Railroad  Com'r,  5  F.  (2d)  77. 
this  section,  Southern  Bell  Tel.,  etc.,  Co. 

§  8542.  Express  and  telegraph  companies  placed  under  powers  of  public 
service  commission — powers. — All  companies  or  persons  owning,  controlling 
or  operating,  or  that  may  hereafter  own,  control  or  operate,  a  line  or  lines 
of  express  or  telegraph,  whose  line  or  lines  is  or  are  in  whole  or  in  part  in 
this  State,  shall  be  under  the  control  of  the  public  service  commissioners 
of  this  State,  who  shall  have  full  power  to  regulate  the  prices  to  be  charged 
by  any  company  or  person  or  persons  owning,  controlling  or  operating  any 
line  or  lines  of  express  and  telegraph  for  any  service  performed  by  such 
company,  person  or  persons;  and  all  the  powers  given  to  said  commission- 
ers over  railroads  in  this  State,  and  all  the  penalties  prescribed  against 
railroad  companies  or  persons  operating  railroads  by  existing  laws  are 
hereby  declared  to  be  of  force  against  corporations,  companies  or  a  person 
or  persons  owning,  controlling  or  operating  a  line  or  lines  of  express  and 
telegraph  doing  business  in  this  State,  whose  line  or  lines  is  or  are  wholly 
or  in  part  in  this  State,  so  far  as  said  provisions  of  the  law  can  be  applicable 
to  any  corporation,  company,  person  or  persons  owning,  controlling  or 
operating  a  line  or  lines  of  express  and  telegraph. 

The  powers  of  the  commissioners  to  regulate  charges  by  corporations, 
companies  and  persons  herein  referred  to  shall  apply  to  charges  by  ex- 
press for  transportation  from  one  point  to  another  in  this  State  and  mes- 
sages sent  by  telegraph  from  one  point  to  another  in  this  State. 

1932  Code,  §  8542;  Civ.  C.  '22,  §  5025;  Civ.  C.  '12,  §  3327;  Civ.  C.  '02,  §  2220;  1898 
(22)  780;  1935  (39)  25. 

RULES  AND  REGULATIONS  GOVERNING  TELEGRAPH  SERVICE 
No.  1.  Independent  telegraph  offices  not  to  be  closed  without  consent  of  the  com- 
mission. No  independent  telegraph  office  where  messages  are  received  and  trans- 
mitted for  the  public  shall  be  discontinued  or  abolished  without  first  obtaining  the 
consent  of  The  Public  Service  Commission,  upon  an  application  duly  filed  by  the 
said  company  desiring  such  discontinuance,  wherein  shall  be  stated  the  reason 
therefor;  it  being  understood  that  this  refers  to  the  main  office,  and  does  not  include 
branches  of  the  main  office  at  any  place.  Such  branches  may  be  opened  or  closed 
as  the  exigencies  of  the  business  may  require. 

No.  2.  Annual  report  -  On  or  before  March  1st  of  each  year,  all  telegraph  com- 
panies operating  in  South  Carolina  shall  make  to  the  Public  Service  Commission 
an  annual  report  of  their  operations  in  the  State,  including  receipts  and  expenses, 
for  the  year  ending  December  31st,  preceding. 

No.  3.  Delivery  of  messages  -  All  electric  telegraph  companies  operating  in  South 
Carolina  shall  deliver,  free  of  delivery  charges,  all  telegraph  messages  to  all  points 
within  one  mile  (1  mile)  of  any  telegraph  office,  or  within  the  incorporated  limits 
of  any  city,  or  town,  in  which  a  telegraph  office  is  located,  whichever  is  the  greated 
distance  from  such  telegraph  office. 

See  §  8229. 

§  8543.  How  salaries  of  public  service  commissioners  are  paid — pro  rata 
assessments. — The  telegraph  and  express  companies  shall  bear  their  pro 
rata  part  of  the  salaries  of  the  public  service  commissioners  based  on  their 
gross  earnings.  The  said  assessment  against  the  express  companies  and 
telegraph  companies  shall  be  charged  up  against  the  said  corporations, 
respectively,  under  the  order  and  direction  of  the  comptroller  general,  and 
shall  be  collected  by  the  several  county  treasurers  in  the  manner  pre- 
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scribed  by  law  for  the  collection  of  taxes  from  such  corporations,  and  shall 
be  paid  by  them  as  collected  into  the  treasury  of  the  State  in  like  manner 
as  other  taxes  collected  by  them  for  the  State:  provided,  the  comptroller 
general  shall  be  empowered  and  instructed  to  assess  and  collect  from  the 
express  and  telegraph  companies  and  the  said  companies  required  to  pay 
the  sum  of  five  hundred  dollars  to  be  apportioned  between  the  said  com- 
panies according  to  their  gross  earnings,  and  to  pay  the  same  over  to  the 
public  service  commissioners  as  a  contingent  fund  to  be  used  by  the  said 
public  service  commission  for  the  purpose  of  organizing  their  new  depart- 
ments and  informing  themselves  upon  matters  pertaining  thereto. 

1932  Code,  §  8543;  Civ.  C.  '22,  §  5026;  Civ.  C.  '12,  §  3328;  Civ.  C.  '02,  §  2221;  1898 
(22)  780;  1935  (39)  25. 

See  §§  8292-11  and  8232. 

§  8544.  Unreasonable  discrimination  by  telephone  companies  prohibited — 
penalty. — No  telephone  company  doing  business  in  this  State  shall  make 
any  difference  in  the  rates  at  which  they  furnish  telephones  and  telephone 
service  to  its  patrons  or  subscribers  at  its  different  offices  or  places  of  bus- 
iness, in  the  several  cities  or  towns,  more  than  is  necessary  on  account  of 
the  difference  in  the  cost  of  supplying  such  telephones  and  telephone  ser- 
vice, the  number  of  its  subscribers  at  its  different  offices  or  places  of  busi- 
ness being  taken  into  consideration. 

Any  telephone  company  which  shall  violate  the  provisions  of  this  section 
shall  pay  and  forfeit  to  each  of  its  subscribers  or  patrons  when  it  charges 
such  higher  rate  double  the  difference  between  the  rate  so  unlawfully 
charged  and  the  rate  which  should  be  charged  according  to  the  provisions 
of  this  section,  to  be  recovered  by  suit  in  any  court  of  competent  jurisdic- 
tion. 

1932  Code,  §  8544;  Civ.  C.  '22,  §  5027;  Civ.  C.  '12,  §  3329;  Civ.  C.  '02,  §  2222;  1898 
(22)  779. 

See  generally,  as  to  refusal  to  supply  125  Am.  St.  Rep.  515,  55  L.  R.  A.  139,  67 

all  in  similar  circumstances  with  similar  L.  R.  A.  Ill,  251,  JO  L.  R.  A.  (N.  S.)  1028, 

facilities,  Gwinn  v.  Citizens'  Tel.  Co.,  61  32  L.  R.  A.  (N.  S.)  494. 
S.  C.  83,  39  S.  E.  257,  85  Am.  St.  Rep.  870, 

§  8545.  Transmission  of  messages  between  points  in  this  State. — Any  mes- 
sage delivered  to  a  telegraph  or  telephone  company  within  this  State  for 
transmission  to  any  other  point  within  this  State  shall  be  as  a  matter  of 
fact,  and  regarded  as  a  matter  of  law,  as  and  for  an  intrastate  transaction, 
and  shall  be  transmitted  by  such  company  by  the  most  direct  and  practical 
route  within  this  State. 

1932  Code,  §  8545;  Civ.  C.  '22,  §  5028;  1919  (31)  651. 

This  section  was  not  intended  to  pre-  companing  message  were  single  trans- 
elude  routing  by  points  outside  state  action  in  view  of  act  that  single  send- 
where  no  practical  route  lies  wholly  ing  form  had  a  place  for  each  and  con- 
within  state.  Ingram  v.  Hughes  et  al.,  tained  a  stipulation  that  they  were  to  be 
170  S.  C.  1,  169  S.  E.  425.  considered  one  transaction  even  though 

And  for  this  reason,  it  is  not  uncon-  message  part  was  not  transmitted.  In- 
stitutional. Ibid.  gram  v.  Hughes  et  al.,   170  S.  C.    1,   169 

Telegraphic    money    transfer    and    ac-  S.  E.  425. 

§  8546.     Penalty  for  violation. — Any  violation  of  the  provisions  of  section 
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8545  said  corporation  shall  be  subject  to  a  penalty  of  five  hundred  dollars 
for  each  violation,  to  be  recovered  by  the  party  aggrieved  and  forfeit  its 
right  to  do  business  in  the  State. 
1932  Code,  §  8546;  Civ.  C.  '22,  §  5029;  1919  (31)  651. 

§  8547.     No   bar   to    actions   for    damages — joinder   of   causes   of    action. — 

Nothing  herein  contained  shall  bar  any  action  for  actual  or  punitive  dam- 
ages growing  out  of  any  violations  of  the  provisions  of  section  8545,  and 
any  cause  of  action  may  be  united  in  the  same  complaint. 
1932  Code,  §  8547;  Civ.  C.  '22,  §  5030;  1919  (31)  651. 

§  8548.  Duties  of  electric  telegraph  companies  as  to  receipt  and  transmis- 
sal  of  messages — penalty — other  remedies  not  affected — joinder  of  causes 
for  penalty  and  for  damages. — Every  electric  telegraph  company  with  a 
line  of  wires,  wholly  or  partly  in  this  State,  and  engaged  in  telegraphing 
for  the  public,  shall,  during  the  usual  office  hours,  receive  dispatches, 
whether  from  other  telegraphic  lines  or  from  individuals,  and,  on  payment 
of  the  usual  charges  according  to  the  regulations  of  such  company,  shall 
transmit  and  deliver  the  same  with  impartiality  and  good  faith,  and  with 
due  diligence,  under  penalty  of  one  hundred  dollars,  which  penalty  may 
be  recovered  by  suit  in  a  magistrate  or  other  court  having  jurisdiction 
thereof,  by  either  the  sender  of  the  dispatch  or  the  person  to  whom  sent  or 
directed,  whichever  may  first  sue:  provided,  that  nothing  herein  shall  be 
construed  as  impairing  or  in  any  way  modifying  the  right  of  any  person  to 
recover  damages  for  any  such  breach  of  contract  or  duty  by  any  telegraph 
company,  and  said  penalty  and  said  damages  may,  if  the  party  so  elect, 
be  recovered  in  the  same  suit. 

1932  Code,  §  8548;  Civ.  C.  '22,  §  5031;  1920  (31)  725. 

§  8549.  Delivery  of  messages. — Such  companies  shall  deliver  all  dispatch- 
es to  the  persons  to  whom  the  same  are  addressed  or  to  their  agents,  on 
payment  of  any  charge  due  for  the  same:  provided,  such  persons  or  agents 
reside  within  one  mile  of  the  telegraphic  station  or  within  the  city  or  town 
in  which  such  station  is. 

1932  Code,  §  8549;  Civ.  C.  '22,  §  5032;  1920  (31)  725. 

§  8550.  Telegraph  companies  to  deliver  messages  free  of  delivery  charges 
in  municipalities. — Any  electric  telegraph  company  operating  within  this 
State  is  hereby  required  to  deliver  messages  within  the  limits  of  any  city 
now  having  a  population  of  more  than  thirty  thousand,  of  the  State,  free  of 
delivery  charges,  and  without  additional  cost  to  the  consignees  of  such 
messages,  notwithstanding  any  rules  or  regulations  now  in  force  by  any  of 
such  companies. 
1932  Code,  §  8550;  Civ.  C.  '22,  §  5033;  1921  (32)  209. 

§  8551.  Penalty  for  charge — disposition. — Any  company  requiring  a  col- 
lection of  delivery  charges  in  violation  of  any  of  the  provisions  of  the  pre- 
ceding section  shall  be  subject  to  a  penalty  of  at  least  three  hundred 
($300.00)  dollars,  and,  upon  conviction  thereof,  one-half  of  which  shall  be 
paid  to  the  person  aggrieved  and  the  other  half  into  the  general  school  fund 
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of  the  county  in  which  such  city  is  located. 
1932  Code,  §  8551;  Civ.  C.  '22,  §  5034;  1921  (32)  209. 

§  8552.  Liability  for  messages  in  cipher. — In  all  cases  the  liability  of  said 
companies  for  messages  in  cipher,  in  whole  or  in  part,  shall  be  the  same 
as  though  the  same  were  not  cipher. 

1932  Code,  §  8552;  Civ.  C.  '22,  §  5035;  1920  (31)  725. 

§  8553.  Telegraph  companies  to  be  liable  in  damages  for  negligence 
causing  mental  anguish. — All  telegraph  companies  doing  business  in  this 
State  shall  be  liable  in  damages  for  mental  anguish  or  suffering  even  in  the 
absence  of  bodily  injury,  for  negligence  in  receiving,  transmitting  or  deliv- 
ering messages,  without  regard  to  relationship  by  blood  or  marriage,  or 
whether  such  messages  afforded  notice  of  such  relationship  or  otherwise, 
or  that  injury  or  damage  would  result  if  such  anguish  or  suffering  resulted 
as  a  matter  of  fact.  Nothing  contained  in  this  section  shall  abridge  their 
rights  or  remedies  now  provided  by  law  against  telegraph  companies,  and 
the  rights  and  remedies  provided  for  by  this  section  shall  be  in  addition  to 
those  now  existing.  In  all  actions  under  this  section  the  jury  may  award 
such  damages  as  they  conclude  resulted  from  negligence,  wantonness,  wil- 
fulness or  recklessness  of  said  telegraph  companies:  provided,  that  when  a 
telegram  shows  on  its  face  that  it  relates  to  sickness  or  death,  the  real 
party  for  whose  benefit  the  telegram  was  sent  and  who  suffered  mental 
anguish  by  reason  of  the  negligence  or  wilfulness  of  the  telegraph  com- 
pany, may  recover  damages  as  hereinbefore  provided,  without  being  re- 
quired to  allege  or  prove  that  the  telegraph  company  had  notice  or  knowl- 
edge at  the  time  the  message  was  sent  of  his  or  her  relation  to  it,  or  of  the 
extent  or  scope  of  his  or  her  damage:  provided,  that  nothing  contained  in 
this  section  shall  affect  cases  now  pending  in  the  courts. 

1932  Code,  §  8553;  Civ.  C.  '22,  §  5036;  Civ.  C.  '12,  §  3330;  Civ.  C.  '02,  §  2223;  1901 
(23)  748:  1909  (26)  84;  1911  (27)  226. 

I.  In   General.  673. 

II.  Actions.  Not  retrospective. — As  this  Act  created 

III.  Mental  Anguish.  new    liabilities    and    extended    existing 

IV.  Damages.  liabilities,   it   was  not  retrospective;  for 

I.  IN  GENERAL  a  statute  should  not  be  construed  as 
Section  constitutional. — This  section  is  retrospective,  unless  so  required  by  ex- 
constitutional.  Simmons  v.  Western  Un-  press  words  or  necessary  implication, 
ion  Tel.  Co.,  63  S.  C.  425,  41  S.  E.  521.  57  Harrelson  v.  Western  Union  Tel.  Co.,  90 
L.  R.  A.  607,  30  L.  R.  A.  (N.  S.)  1133,  49  L.  S.  C.  132,  72  S.  E.  882,  49  L.  R.  A.  (N.  S.) 
R.  A.  (N.  S.)  211,  280,  339,  Ann.  Cas.  13C,  230,  267,  Ann.  Cas.  12D,  841. 
866:  Butler  v.  Western  Union  Tel.  Co.,  62  Conflict  of  laws. — Where  a  death  mes- 
S.  C.  222,  40  S.  E.  162,  89  Am.  St.  Rep.  sage  was  sent  from  a  point  in  South  Car- 
893,  117  Am.  St.  Rep.  322,  30  L.  R.  A.  (N.  olina  to  plaintiffs  in  Washington,  D.  C, 
S.)  1124,  49  L.  R.  A.  (N.  S.)  292.  plaintiffs  were  entitled  to  recover  for 
This  section  does  not  deprive  telegraph  mental  anguish  resulting  solely  from  a 
companies  of  the  equal  protection  of  the  failure  to  deliver  the  message,  the  rights 
laws  in  violation  of  the  fourteenth  of  the  parties  being  determined  by  the 
amendment  to  the  United  States  Consti-  law  of  the  state  where  the  contract  was 
tution.  Stewart  v.  Western  Union  Tel.  made  and  is  to  be  performed,  either  in 
Co.,  93  S.  C.  119,  76  S.  E.  Ill,  49  L.  R.  A.  whole  or  in  part.  Brown  v.  Western  Un- 
(N.  S.)  340,  Ann.  Cas.  13C,  865.  ion  Tel.  Co.,  85  S.  C.  495,  67  S.  E.  146,  137 
This  section  is  constitutional  as  not  in  Am.  St.  Rep.  914,  28  L.  R.  A.  (N.  S.)  491, 
violation  of  the  due  process  and  equal  29  L.  R.  A.  (N.  S.)  795,  30  L.  R.  A.  (N. 
protection  clauses  of  the  State  and  Fed-  S.)  1144,  41  L.  R.  A.  (N.  S.)  224,  Ann. 
eral  Constitutions.  Melvin  v.  Western  Cas.  12D,  845. 
Union  Tel.  Co.,  140  S.  C.  244,  138  S.  E.  The  statute  of  South  Carolina  making 
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mental  anguish  caused  by  the  negligent 
non -delivery  of  a  telegram  a  cause  of 
action  is,  as  applied  to  telegrams,  the 
negligent  non-delivery  of  which  oc- 
curred in  the  District  of  Columbia,  an 
unconstitutional  attempt  to  regulate  con- 
duct within  territory  wholly  under  the 
jurisdiction  of  the  United  States;  such 
statute  is  also  unconstitutional,  as  to 
messages  sent  from  that  State  to  be  de- 
livered in  another  state,  as  an  attempt 
to  regulate  interstate  commerce.  Western 
Union  Tel.  Co.  v.  Brown,  234  U.  S.  542, 
34  S.  Ct.  955,  58  L.  Ed.  1457. 

Damages  for  the  non-delivery  of  a  tel- 
egram sent  from  without  into  this  State 
is  governed  by  the  law  of  this  State. 
Hughes  v.  Western  Union  Tel.  Co.,  72  S. 
C.  516,  52  S.  E.  107,  23  L.  R.  A.  (N.  S.) 
651,  30  L.  R.  A.  (N.  S.)  1146,  49  L.  R.  A. 
(N.  S.)  269. 

See  also,  as  to  conflict  of  laws,  Fail  v. 
Western  Union  Tel.  Co..  80  S.  C.  207,  60 
S.  E.  697,  61  S.  E.  258,  30  L.  R.  A.  (N.  S.) 
1148,  49  L.  R.  A.  (N.  S.)  279,  Ann.  Cas. 
12A.   1153,   12  A.  L.  R.  488. 

Office  hours. — As  to  office  hours,  see 
Smith  v.  Western  Union  Tel.  Co.,  77  S.  C. 
378.  58  S.  E.  6,  24  L.  R.  A.  (N.  S.)  1288, 
30  L.  R.  A.  (N.  S.)  1143,  49  L.  R.  A.  (N. 
S.)  263,  12  Ann.  Cas.  654,  Ann.  Cas.  17D, 
162:  Ogilvie  v.  Western  Union  Tel.  Co., 
83  S.  C.  8,  64  S.  E.  860.  137  Am.  St.  Rep. 
790,  49  L.  R.  A.  (N.  S.)  235,  285,  Ann. 
Cas.  12B,  541,  Ann.  Cas.  12D,  839. 

Delivery.  —  Delivery  must  be  to  the 
addressee  or  one  having  authority  to  re- 
ceive. Glover  v.  Western  Union  Tel.  Co., 
78  S.  C.  502,  59  S.  E.  526,  30  L.  R.  A.  (N. 
S.)  1143.  49  L.  R.  A.  (N.  S.)  281. 

As  to  failure  to  deliver  telegram,  see 
Balderston  v.  Western  Union  Tel.  Co.,  79 
S.  C.  160,  60  S.  E.  435,  23  L.  R.  A.  (N.  S.) 
651,  28  L.  R.  A.  (N.  S.)  491,  29  L.  R.  A. 
(N.  S.)  795,  49  L.  R.  A.  (N.  S.)  286;  Mar- 
tin v.  Western  Union  Tel.  Co..  81  S.  C. 
432.  62  S.  E.  833,  19  L.  R.  A.  (N.  S.)  565, 
22  L.  R.  A.  (N.  S.)  763,  30  L.  R.  A.  (N. 
S.)  1143,  Ann.  Cas.  12B,  598,  Ann.  Cas. 
17C,  547,  17  A.  L.  R.  116. 

As  to  delay  in  delivery,  see  Dempsey 
v.  Western  Union  Tel.  Co.,  77  S.  C.  399,  58 
S.  E.  9.  49  L.  R.  A.  (N.  S.)  267;  Kirby  v. 
Western  Union  Tel.  Co.,  77  S.  C.  404,  405, 
58  S.  E.  10,  122  Am.  St.  Rep.  580,  30  L.  R. 
A.  (N.  S.)  1141,  35  L.  R.  A.  (N.  S.)  931, 
49  L.  R.  A.  (N.  S.)  211,  325;  Cloy  v.  West- 
ern Union  Tel.  Co.,  78  S.  C.  109,  58  S.  E. 
972,  49  L.  R.  A.  (N.  S.)  239,  271,  319,  336, 
Ann.  Cas.  13B,  250;  Fail  v.  Western  Un- 
ion Tel.  Co.,  80  S.  C.  207,  60  S.  E.  697,  61 
S.  E.  258,  30  L.  R.  A.  (N.  S.)  1148,  49  L.  R. 
A.  (N.  S.)  279,  Ann.  Cas.  12A,  1153,  12  A. 
L.  R.  488;  Johnson  v.  Western  Union  Tel. 
Co..  82  S.  C.  87,  63  S.  E.  1. 

Applied  in  Bush  v.  Western  Union  Tel. 
Co.,  93  S.  C.  176,  76  S.  E.  197,  49  L.  R.  A. 
(N.  S.)  231,  341;  Graham  v.  Western 
Union  Tel.  Co.,  93  S.  C.  173,  76  S.  E.  200, 


49  L.  R.  A.  (N.  S.)  285,  317;  Melvin  v. 
Western  Union  Tel.  Co.,  140  S.  C.  244, 
138  S.  E.   673. 

Cited  in  Scott  v.  Western  Union  Tel. 
Co.,  127  S.  C.  238,  119  S.  E.  870. 
II.  ACTIONS. 

Conditions  precedent  to  suit. — As  to 
condition  precedent  to  suit,  see  Smith  v. 
Western  Union  Tel.  Co.,  77  S.  C.  378,  58 
S.  E.  6,  24  L.  R.  A.  (N.  S.)  1288,  30  L. 
R.  A.  (N.  S.)  1143,  49  L.  R.  A.  (N.  S.)  263, 
12  Ann.  Cas.  654,  Ann.  Cas.  17D,  162; 
Toale  v.  Western  Union  Tel.  Co.,  83  S. 
C.  41,  64  S.  E.  963,  Ann.  Cas.  12B,  520. 

Time  of  filing  claim. — As  to  sufficiency 
of  filing  claim  within  sixty  days,  see 
Toale  v.  Western  Union  Tel.  Co.,  76  S. 
C.  248,  57  S.  E.  117,  14  L.  R.  A.  (N.  S.) 
930,  49  L.  R.  A.  (N.  S.)  325;  Smith  v. 
Western  Union  Tel.  Co.,  77  S.  C.  378,  58 
S.  E.  6,  24  L.  R.  A.  (N.  S.)  1288,  30  L.  R. 
A.  (N.  S.)  1143,  49  L.  R.  A.  (N.  S.)  2G3,  12 
Ann.  Cas.  654,  Ann.  Cas.  17D,  162; 
Phillips  v.  Western  Union  Telegraph  Co., 
194  S.  C.  317,  9  S.  E.  (2d)  736. 

As  to  limitation  of  time  to  present 
claim,  see  Broom  v.  Western  Union  Tel. 
Co.,  71  S.  C.  506,  51  S.  E.  259,  49  L.  R.  A. 
(N.  S.)  265,  4  Ann.  Cas.  611;  Eaker  v. 
Western  Union  Tel.  Co.,  75  S.  C.  97,  55 
S.  E.  129,  30  L.  R.  A.  (N.  S.)  1130. 

Waiver. — As  to  waiver,  see  Toale  v. 
Western  Union  Tel.  Co.,  76  S.  C.  248,  57 
S.  E.  117,  14  L.  R.  A.  (N.  S.)  930,  49  L.  R. 
A.  (N.  S.)  325;  Edgefield  Mfg.  Co.  v. 
Maryland  Cas.  Co.,  78  S.  C.  73,  58  S.  E. 
969,  33  L.  R.  A.  (N.  S.)  514,  38  L.  R.  A. 
(N.  S.)  64,  Ann.  Cas.  12D,  910,  12  A.  L. 
R.  384;  McMillan  v.  Ins.  Co.  of  North 
America,  78  S.  C.  433,  58  S.  E.  1020,  1135, 
138  Am.  St.  Rep.  460;  Roberts  v.  Western 
Union  Tel.  Co.,  73  S.  C.  520,  53  S.  E.  985, 
114  Am.  St.  Rep.  100,  117  Am.  St.  Rep. 
311,  24  L.  R.  A.  (N.  S.)  1288,  33  L.  R.  A. 
(N.  S.)  1146,  49  L.  R.  A.  (N.  S.)  269,  281; 
Campbell  v.  Western  Union  Tel.  Co..  74 
S.  C.  300,  54  S.  E.  571,  Ann.  Cas.  12B, 
596,  17  A.  L.  R.  116;  Phillips  v.  Western 
Union  Telegraph  Co.,  194  S.  C.  317,  9 
S.  E.  (2d)  736. 

Action  on  contract. — As  to  right  of  ac- 
tion on  contract,  see  Poteet  v.  Western 
Union  Tel.  Co.,  74  S.  C.  491,  55  S.  E.  113, 
8  L.  R.  A.  (N.  S.)  249,  14  L.  R.  A.  (N.  S.) 
500,  16  L.  R.  A.  (N.  S.)  871,  49  L.  R.  A. 
(N.  S.)  227,  278,  292,  17  A.  L.  R.  Ill; 
Hughes  v.  Western  Union  Tel.  Co.,  72  S. 
C.  516,  527,  52  S.  E.  107,  23  L.  R.  A.  (N. 
S.)  651,  30  L.  R.  A.  (N.  S.)  1146,  49  L. 
R.  A.  (N.  S.)  269;  Rogers  v.  Western 
Union  Tel.  Co.,  72  S.  C.  290,  51  S.  E.  773, 
8  L.  R.  A.  (N.  S.)  249,  49  L.  R.  A.  (N. 
S.)   279. 

Common-law  action  for  actual  dam- 
ages.— As  to  action  at  common-law  for 
actual  damages,  see  Wallingford  v.  West- 
ern Union  Tel.  Co.,  60  S.  C.  201,  38  S.  E. 
443,  629,  117  Am.  St.  Rep.  297,  41  L.  R.  A. 
(N.  S.)  1190,  Ann.  Cas.  14A,  1297;  Gist  v. 
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Western  Union  Tel.  Co.,  45  S.  C.  344,  23 
S.  E.  143,  94  Am.  St.  Rep.  545,  110  Am.  St. 
Rep.  764,  64  L.  R.  A.  161,  67  L.  R.  A.  57; 
Hill  v.  Western  Union  Tel.  Co.,  42  S.  C. 
367.  20  S.  E.  135,  46  Am.  St.  Rep.  734,  43 
L.  R.  A.  (N.  S.)  504;  Mood  v.  Western 
Union  Tel.  Co.,  40  S.  C.  524,  19  S.  E.  67, 
117  Am.  St.  Rep.  296,  14  L.  R.  A.  (N.  S.) 
535,  30  L.  R.  A.  (N.  S.)  1135. 

Action  at  common-law  after  judgment 
under  section. — Judgment  for  defendant, 
in  an  action  under  this  section,  for  men- 
tal anguish  from  defendant's  failure  to 
deliver  a  telegram,  is  a  bar  to  action  for 
any  common-law  cause  of  action  for  wil- 
ful failure  to  deliver  the  telegram;  as  the 
same  transaction  may  not  be  split  into 
several  suits.  Greer  v.  Western  Union 
Tel.  Co.,  105  S.  C.  147,  89  S.  E.  782. 

Proof  that  telegram  was  sent  for  ben- 
efit of  party  suing. — A  party  suing  for 
mental  anguish  must  allege  and  prove 
that  the  telegram  was  sent  for  her  bene- 
fit, and  that  she  suffered  mental  anguish 
through  the  company's  negligence  or 
willfulness.  Stewart  v.  Western  Union 
el.  Co.,  93  S.  C.  119,  76  S.  E.  Ill,  49  L.  R. 
A.  (N.  S.)  340,  Ann.  Cas.  13C,  865. 

Reading  section  to  jury. — In  an  action 
for  mental  anguish,  caused  by  the  fail- 
ure to  deliver  promptly  a  telegram  an- 
nouncing the  death  of  plaintiffs  father, 
it  was  not  error  for  the  court,  in  charg- 
ing the  jury,  to  read  this  section.  Gossett 
v.  Western  Union  el.  Co.,  95  S.  C.  397,  79 
S.  E.  309. 

Evidence  of  agency. — As  to  evidence  to 
show  agency  of  operator,  see  Fail  v. 
Western  Union  Tel.  Co.,  80  S.  C.  207,  60 
S.  E.  697,  61  S.  E.  258,  30  L.  R.  A.  (N.  S.) 
1143,  49  L.  R.  A.  (N.  S.)  279,  Ann.  Cas. 
12A.  1153,  12  A.  L.  R.  488;  Mitchiner  v. 
Western  Union  Tel.  Co.,  75  S.  C.  182,  55 
S.  E.  222,  24  L.  R.  A.  (N.  S.)  1289,  49  L.  R. 
A.  (N.  S.)  238,  269,  312;  DuBose  v.  West- 
ern Union  Tel.  Co.,  73  S.  C.  218,  53  S.  E. 
175,  49  L.  R.  A.   (N.  S.)  313. 

III.  MENTAL  ANGUISH. 

Interstate  commerce.  —  Where  tele- 
graph message  from  one  point  in  state 
to  another,  if  sent,  would  have  been 
routed  via  points  outside  state,  and  there 
was  no  direct  and  practical  route  wholly 
within  state,  transaction  was  "interstate 
commerce,"  precluding  recovery  of  dam- 
ages for  mental  anguish  and  of  punitive 
damages  for  failure  to  transmit  message, 
notwithstanding  this  statute.  Ingram  v. 
Hughes,  170  S.  C.  1,  169  S.  E.  425. 

Ordinary  suspense  and  suffering  due  to 
the  relationship  of  the  parties  is  not  men- 
tal anguish.  Ogilvie  v.  Western  Union 
Tel.  Co.,  83  S.  C.  8,  64  S.  E.  860,  137  Am. 
St.  Rep.  790.  49  L.  R.  A.  (N.  S.)  235,  285, 
Ann  Cas.  12B,  541,  Ann.  Cas.  12D,  839; 
Talbert  v.  Western  Union  Tel.  Co.,  83  S. 
C.  68,  64  S.  E.  862,  916,  30  L.  R.  A.  (N.  S.) 
1143,  49  L.  R.  A.  (N.  S.)  234,  Ann.  Cas. 
12D,   844.   See  also  Johnson  v.   Western 


Union  Tel.  Co.,  81  S.  C.  235,  62  S.  E.  244, 
128  Am.  St.  Rep.  905,  17  L.  R.  A.  (N.  S.) 
1002,  19  L.  R.  A.  (N.  S.)  374,  49  L.  R.  A. 
(N.    S.)    255. 

Physical  suffering. — As  to  physical  suf- 
fering caused  by  intentional  wrong,  see 
Marsh  v.  Western  Union  Tel.  Co.,  65  S. 
C.  430,  43  S.  E.  953,  117  Am.  St.  Rep. 
311,  30  L.  R.  A.  (N.  S.)  1143,  49  L  .R.  A. 
(N.  S.)  292. 

Suffering  of  relative. — As  to  mental 
anguish  caused  by  suffering  of  relative, 
see  Jones  v.  Western  Union  Tel.  Co.,  70 
S.  C.  539,  50  S.  E.  198,  14  L.  R.  A.  (N.  S.) 
928,  19  L.  R.  A.  (N.  S.)  502,  30  L.  R.  A.  (N. 
S.)  1143,  49  L.  R.  A.  (N.  S.)  313;  Doster 
v.  Western  Union  Tel.  Co.,  77  S.  C.  56, 
57  S.  E.  671,  19  L.  R.  A.  (N.  S.)  410,  49 
L.  R.  A.  (N.  S.)  256,  270,  285,  Ann.  Cas. 
12B,  541. 

Social  and  personal  matters. — As  to 
mental  anguish  confined  to  social  and 
personal  matters,  see  Capers  v.  Western 
Union  Tel.  Co.,  71  S.  C.  29,  50  S.  E.  537, 
12  L.  R.  A.  (N.  S.)  750,  887,  41  L.  R.  A. 
(N.  S.)  1192,  49  L.  R.  A.  (N.  S.)  230,  260, 
310,  341,  Ann.  Cas.  13C,  868;  Amos  v. 
Western  Union  Tel.  Co.,  79  S.  C.  259,  60 
S.  E.  660,  128  Am.  St.  Rep.  845,  15  L.  R. 
A.  (N.  S.)  281,  30  L.  R.  A.  (N.  S.)  1141, 
49  L.  R.  A.  (N.  S.)  257. 

Mental  distress  caused  by  or  prolonged 
by  negligence.  —  There  is  no  difference 
between  negligence  which  originates  the 
suffering  and  that  which  prolongs  it. 
Willis  v.  Western  Union  Tel.  Co.,  69  S.  C. 
531,  48  S.  E.  538,  104  Am.  St.  Rep.  823, 
117  Am.  St.  Rep.  311,  11  L.  R.  A.  (N.  S.) 
499,  19  L.  R.  A.  (N.  S.)  411,  49  L.  R.  A. 
(N.  S.)  230,  242,  259,  273,  234,  297,  315,  2 
Ann.  Cas.  52,  Ann.  Cas.  12B,  538;  73  S.  C. 
379,  53  S.  E.  639,  49  L.  R.  A.  (N.  S.)  269, 
10  A.  L.  R.  1124. 

Negligence  and  wilfulness.  —  As  to 
negligence  and  willfulness  causing  men- 
tal anguish,  see  Roberts  v.  Western  Un- 
ion Tel.  Co.,  73  S.  C.  520,  53  S.  E.  985,  114 
Am.  St.  Rep.  100,  117  Am.  St.  Rep.  311, 
24  L.  R.  A.  (N.  S.)  1288.  30  L.  R.  A.  (N. 
S.)  146,  49  L.  R.  A.  (N.  S.)  269,  281; 
Smith  v.  Western  Union  Tel.  Co.,  72  S. 
C.  116,  51  S.  E.  537,  30  L.  R.  A.  (N.  S.) 
1145,  49  L.  R.  A.  (N.  S.)  268.  Ann.  Cas. 
12C,  587;  Walker  v.  Western  Union  Tel. 
Co.,  75  S.  C.  512,  56  S.  E.  38,  11  L.  R.  A. 
(N.  S.)  563,  23  L.  R.  A.  (N.  S.)  651,  49 
L.  R.  A.  (N.  S.)  259,  273,  324;  Machen  v. 
Western  Union  Tel.  Co.,  72  S.  C.  256,  51 
S.  E.  697,  19  L.  R.  A.  (N.  S.)  410,  49  L. 
R.  A.  (N.  S.)  284,  Ann.  Cas.  12B,  539; 
Tinsley  v.  Western  Union  Tel.  Co.,  72  S. 
C.  350,  51  S.  E.  913,  14  L.  R.  A.  (N.  S.) 
930,  49  L.  R.  A.  (N.  S.)  281;  Hughes  v. 
Western  Union  Tel.  Co.,  72  S.  C.  5in,  52 
S.  E.  107,  23  L.  R.  A.  (N.  S.)  651,  30  L. 
R.  A.  (N.  S.)  1146,  49  L.  R.  A.  (N.  S.) 
269;  Smith  v.  Western  Union  Tel.  Co.,  77 
S.  C.  378,  58  S.  E.  6,  24  L.  R.  A.  (N.  S.) 
1288,  30  L.  R.  A.  (N.  S.)  1143,  49  L.  R.  A. 
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(N.  S.)  263,  12  Ann.  Cas.  654,  Ann.  Cas. 
17D,  162;  Dempsey  v.  Western  Union  Tel. 
Co.,  77  S.  C.  399,  58  S.  E.  9,  49  L.  R.  A. 
(N.  S.)  267;  Kirby  v.  Western  Union  Tel. 
Co.,  77  S.  C.  404,  58  S.  E.  10,  122  Am.  St. 
Rep.  580,  30  L.  R.  A.  (N.  S.)  1141,  35  L. 
R.  A.  (N.  S.)  931,  49  L.  R.  A.  (N.  S.)  211, 
325;  Doster  v.  Western  Union  Tel.  Co., 
77  S.  C.  56,  57  S.  E.  671,  19  L.  R.  A.  (N. 
S.)  410,  49  L.  R.  A.  (N.  S.)  256,  270,  285, 
Ann.  Cas.  12B,  541;  Bowen  v.  Western 
Union  Tel.  Co.,  77  S.  C.  122,  57  S.  E. 
674,  49  L.  R.  A.  (N.  S.)  286,  Ann.  Cas. 
12C,  587;  Butler  v.  Western  Union  Tel. 
Co.,  77  S.  C.  148,  57  S.  E.  757,  14  L.  R.  A. 
(N.  S.)  500,  15  L.  R.  A.  (N.  S.)  281,  Ann. 
Cas.  12D,  842;  Foster  v.  Western  Union 
Tel.  Co.,  77  S.  C.  155,  57  S.  E.  760;  Cason 
v.  Western  Union  Tel.  Co.,  77  S.  C.  157, 
57  S.  E.  722;  Lyles  v.  Western  Union  Tel. 
Co.,  77  S.  C.  174,  57  S.  E.  725,  12  L.  R.  A. 
(N.  S.)  534,  16  L.  R.  A.  (N.  S.)  872,  19  L. 
R.  A.  (N.  S.)  565,  29  L.  R.  A.  (N.  S.) 
837,  49  L.  R.  A.  (N.  S.)  235,  314,  Ann. 
Cas.  12B,  598,  17  A.  L.  R.  116;  Marsh  v. 
Western  Union  Tel.  Co.,  65  S.  C.  430,  439, 
43  S.  E.  953,  117  Am.  St.  Rep.  311,  30  L. 
R.  A.  (N.  S.)  1143,  49  L.  R.  A.  (N.  S.)  292. 

Complaint. — As  to  complaint  for  men- 
tal anguish,  see  Bonner  v.  Western  Un- 
ion Tel.  Co.,  71  S.  C.  303,  51  S.  E.  117,  24 
L.  R.  A.  (N.  S.)  1288;  Harrison  v.  Western 
Union  Tel.  Co.,  71  S.  C.  386,  51  S.  E.  119, 
5  L.  R.  A.  (N.  S.)  753,  12  L.  R.  A.  (N.  S.) 
749,  24  L.  R.  A.  (N.  S.)  1288,  29  L.  R.  A. 
(N.  S.)  795,  49  L.  R.  A.  (N.  S.)  260:  Fass 
v.  Western  Union  Tel.  Co.,  82  S.  C. 
461,  64  S.  E.  235,  49  L.  R.  A.  (N.  S.) 
310,  Ann.  Cas.  12D,  844;  Arial  v.  West- 
ern Union  Tel.  Co.,  70  S.  C.  418,  50  S. 
E.  6,  117  Am.  St.  Rep.  320,  30  L  .R.  A. 
(N.  S.)  1142,  49  L.  R.  A.  (N.  S.)  230,  267; 
Willis  v.  Western  Union  Tel.  Co.,  69  S. 
C.  531,  48  S.  E.  538,  104  Am.  St.  Rep.  828, 
117  Am.  St.  Rep.  311,  11  L.  R.  A.  (N.  S.) 
499,  19  L.  R.  A.  (N.  S.)  411,  49  L.  R.  A. 
(N.  S.)  230,  242,  259,  273,  284,  297,  315,  2 
Ann.  Cas.  52,  Ann.  Cas.  12B,  538;  73  S. 
C.  379,  53  S.  E.  639,  49  L.  R.  A.  (N.  S.) 
269,  10  A.  L.  R.  1124;  Butler  v.  Western 
Union  Tel.  Co.,  62  S.  C.  222,  40  S.  E.  162, 
89  Am.  St.  Rep.  893,  117  Am.  St.  Rep. 
322,  30  L.  R.  A.  (N.  S.)  1124,  49  L.  R.  A. 
(N.  S.)  292;  Poteet  v.  Western  Union  Tel. 
Co.,  74  S.  C.  491,  55  S.  E.  113,  8  L.  R.  A. 
(N.  S.)  249,  14  L.  R.  A.  (N.  S.)  500,  16 
L.  R.  A.  (N.  S.)  871,  49  L.  R.  A.  (N.  S.) 
227,  278,  292,  17  A.  L.  R.  Ill;  Carter  v. 
Western  Union  Tel.  Co.,  73  S.  C.  430,  53 
S.  E.  539,  14  L.  R.  A.  (N.  S.)  927,  49  L. 
R.  A.  (N.  S.)  319. 

See  generally,  as  to  failure  to  deliver 
telegraph  messages,  Toale  v.  Western 
Union  Tel.  Co.,  76  S.  C.  248,  57  S.  E.  117, 
14  L.  R.  A.  (N.  S.)  930,  49  L.  R.  A.  (N. 
S.)  325;  Roberts  v.  Western  Union  Tel. 
Co.,  76  S.  C.  275,  56  S.  E.  960,  49  L.  R.  A. 
(N.  S.)  259;  Key  v.  Western  Union  Tel. 
Co.,  76  S.  C.  301,  56  S.  E.  962,  22  L.  R.  A. 


(N.  S.)  762,  49  L.  R.  A.  (N.  S.)  269,  325; 
Amos  v.  Western  Union  Tel.  Co.,  79  S. 
C.  259,  60  S.  E.  660,  128  Am.  St.  Rep.  845, 
15  L.  R.  A.  (N.  S.)  281,  30  L.  R.  A.  (N. 
S.)  1141,  49  L.  R.  A.  (N.  S.)  257;  Little  v. 
Western  Union  Tel.  Co.,  79  S.  C.  255,  60 
S.  E.  663,  15  L.  R.  A.  (N.  S.)  281;  Mc- 
Dowell v.  Western  Union  Tel.  Co.,  79  S. 
C.  257,  60  S.  E.  662,  15  L.  R.  A.  (N.  S.)  281. 
IV.   DAMAGES. 

Measure  of  damages.  —  As  to  measure 
of  damages,  see  Key  v.  Western  Union 
Tel.  Co.,  76  S.  C.  301,  56  S.  E.  962,  22  L. 
R.  A.  (N.  S.)  762,  49  L.  R.  A.  (N.  S.)  269, 
325;  Lathan  v.  Western  Union  Tel.  Co.,  75 
S.  C.  129,  55  S.  E.  134,  12  L.  R.  A.  (N.  S.) 
749,  41  L.  R.  A.  (N.  S.)  1190,  42  L.  R.  A. 
(N.  S.)  421,  Ann.  Cas.  14C,  209;  Bowie  v. 
Western  Union  Tel.  Co.,  78  S.  C.  424,  59 
S.  E.  65,  46  L.  R.  A.  (N.  S.)  415,  L.  R.  A. 
1917F,  850,  Ann.  Cas.  12C,  1279. 

Limitation  on  recovery  of  damages. — 
The  legislative  intention  clearly  shows 
that  recovery  of  damages  should  be  lim- 
ited to  cases  where  mental  suffering  re- 
sulted as  a  matter  of  fact  from  the  de- 
lict of  the  telegraph  company.  Jones  v. 
Atlantic,  etc.,  R.  Co.,  108  S.  C.  217,  94  S. 
E.  490,  491. 

Punitive  damages.  —  Actual  damages 
need  not  be  shown  to  support  a  recovery 
for  punitive  damages  based  on  mental 
anguish  for  the  non-delivery  of  a  tele- 
gram. Melvin  v.  Western  Union  Tel.  Co., 
140  S.  C.  244,  138  S.  E.  673.  See  also,  Cloy 
v.  Western  Union  Tel.  Co.,  78  S.  C.  109, 
58  S.  E.  972,  49  L.  R.  A.  (N.  S.)  239,  271, 
319,  336,  Ann.  Cas.  13B,  250;  Glover  v. 
Western  Union  Tel.  Co.,  78  S.  C.  502,  59 
S.  E.  526,  30  L.  R.  A.  (N.  S.)  1143,  49  L. 
R.  A.  79  S.  C.  160,  60  S.  E.  435,  23  L.  R.  A. 
(N.  S.)  651,  28  L.  R.  A.  (N.  S.)  491,  29  L. 
R.  A.  (N.  S.)  795,  49  L.  R.  A.  (N.  S.) 
266;  Ogilvie  v.  Western  Union  Tel.  Co., 
83  S.  C.  8,  64  S.  E.  860,  137  Am.  St.  Rep. 
790,  49  L.  R.  A.  (N.  S.)  235,  285,  Ann. 
Cas.  12B,  541,  Ann.  Cas.  12D,  839;  Strauss 
v.  Postal  Tel.  Co.,  83  S.  C.  22,  64  S.  E. 
913;  Mims  v.  Western  Union  Tel.  Co.,  82 
S.  C.  247,  64  S.  E.  236,  131  Am.  St.  Rep. 
311,  L.  R.  A.  1917F,  850;  Oxner  v.  West- 
ern Union  Tel.  Co.,  82  S.  C.  510,  63  S.  E. 
545,  22  L.  R.  A.  (N.  S.)  768;  Sullivan  v. 
Western  Union  Tel.  Co.,  82  S.  C.  569,  64 
S.  E.  752,  129  Am.  St.  Rep.  903,  22  L.  R. 
A.  (N.  S.)  1214,  17  Ann.  Cas.  238;  Hel- 
lams  v.  Western  Union  Tel.  Co.,  70  S.  C. 
83,  49  S.  E.  12,  29  L.  R.  A.  (N.  S.)  837,  30 
L.  R.  A.  (N.  S.)  1152,  49  L.  R.  A.  (N.  S.) 
230,  L.  R.  A.  1915C,  489,  Ann.  Cas.  16C, 
727;Toale  v.  Western  Union  Tel.  Co.,  76 
S.  C.  248,  57  S.  E.  117,  14  L.  R.  A.  (N. 
S.)  930,  49  L.  R.  A.  (N.  S.)  325;  La- 
than v.  Western  Union  Tel.  Co.,  75  S.  C. 
129,  55  S.  E.  134,  12  L.  R.  A.  (N.  S.)  749, 
41  L.  R.  A.  (N.  S.)  1190,  42  L.  R.  A. 
(N.  S.)  421,  Ann.  Cas.  14C,  209;  Mitchiner 
v.  Western  Union  Tel.  Co.,  75  S.  C.  182,  55 
S.  E.  318,  14  L.  R.  A.   (N.  S.)  928,  49  L. 
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R.  A.  (N.  S.)  269,  313;  Harrison  v.  West-  Western  Union  Tel.  Co.,  79  S.  C.  257,  60 
ern  Unoin  Tel.  Co..  75  S.  C.  267,  55  S.  E.  S.  E.  662,  15  L.  R.  A.  (N.  S.)  281;  Little 
450,  24  L.  R.  A.  (N.  S.)  1288,  30  L.  R.  A.  v.  Western  Union  Tel.  Co.,  79  S.  C.  255, 
(N.  S.)  1151,  49  L.  R.  A.  (N.  S.)  259;  Mur-  60  S.  E.  663,  15  L.  R.  A.  (N.  S.)  281;  John- 
ray  v.  Western  Union  Tel.  Co.,  74  S.  C.  son  v.  Western  Union  Tel.  Co..  81  S.  C. 
64,  54  S.  E.  209.  235,  62  S.  E.  244,   128  Am.  St.  Rep.  905, 

Notice    to    defendant    where    damages  17    L.    R.    A.    (N.    S.)    1002,    19    L.    R.    A. 

are  special.— The  damages  sustained  by  (N.  S.)  374,  49  L.  R.  A.  (N.  S.)  255;  Fass 

one  who  is  related  to  a  deceased  person  v.  Western  Union  Tel.  Co.,  82  S.  C.  461, 

by  affinity,  by  reason  of  negligence  in  64   S.   E.   235,   49   L.   R.   A.    (N.   S.)    310, 

the  delivery  of  a  telegram  are  special,  Ann.  Cas.  12D,  844. 

and  cannot  be  recovered  unless  defend-  As  to  special  damages  for  mistake   in 

ant  has  notice  of  the  facts  from  which  transmitting    commercial    telegrams,    see 

the    damages    might    reasonably    be    ex-  Baird  v.  Western  Union  Tel.  Co.,  79  S.  C. 

pected  to  arise  at  the  time  the  message  310,  60  S.  E.  695. 

was  delivered  for  transmission.  Lewis  v.  Remote    damages. — As    to    nonsuit    for 

Western  Union  Tel.  Co.,  84  S.  C.  54,  65  S.  damages  too  remote,  see  Bird  v.  Western 

E.  941.  30  L.  R.  A.  (N.  S.)  748,  49  L.  R.  A.  Union  Tel.  Co.,  76  S.  C.  345,  56  S.  E.  973, 

(N.  S.)  257,  Ann.  Cas.   12D,  842.  27   L.  R.  A.   (N.  S.)  641,  Ann.   Cas.   14A, 

As   to   special   damages   for   delay,   see  1297;  Johnson  v.  Western  Union  Tel.  Co., 

Cloy  v.  Western  Union  Tel.  Co.,  78  S.  C.  75   S.   C.   54,   54   S.    E.    826,    16   L.   R.   A. 

109,  58  S.  E.  972,  49  L.  R.  A.  (N.  S.)  239,  (N.  S.)   871,  24  L.  R.  A.   (N.  S.)   1289,  49 

271,  319,  336,  Ann.  Cas.   13B,  250;  Amos  L.    R.    A.    (N.    S.)    325;    Clio    Gin    Co.    v. 

v.  Western  Union  Tel.  Co.,  79  S.  C.  259,  Western  Union  Tel.  Co.,  82  S.  C.  405,  64 

60  S.  E.  660,  128  Am.  St.  Rep.  845,  15  L.  S.  E.  426,  41  L.  R.  A.  (N.  S.)   1192,  Ann. 

R.  A.  (N.  S.)  281,  30  L.  R.  A.  (N.  S.)  1141,  Cas.   14A,   1298,  Ann.  Cas.   14C,  209. 
49   L.   R.   A.    (N.   S.)   257;   McDowell  v. 

§  8554.  Unlawful  for  common  carriers  of  intelligence  to  require  contract 
limiting  liability. — It  shall  be  unlawful  for  any  common  carrier  of  intelli- 
gence for  hire  doing  business  in  this  State  to  require  the  sender  of  any 
message  over  its  lines  to  enter  into  any  agreement  limiting  its  (the  carri- 
er's) liability  from  any  loss  or  damage  to  the  sender  of  any  message. 
1932  Code,  §  8554;  Civ.  C.  '22,  §  5037;  1921  (32)  120. 

This  statute  does  not  apply  to  liability  ages  unless  written  claim  was  presented 

asserted  by  the  sender  of  an  allegedly  within  60  days  after  message  was  filed 

delayed  death  message,  so  as  to  render  for    transmission.    Phillips    v.    Western 

void  company's  contract  stipulation  that  Union   Telegraph   Co.,   194   S.   C.   317,   9 

company  would  not  be  liable  for  dam-  S.  E.  (2d)  736. 

§  8555.     Telephone  service  at  Calhoun  and  Clemson  College  —  penalty. — 

The  Southern  Bell  Telephone  and  Telegraph  Company  is  required  within 
six  months  after  the  approval  of  this  section,  to  furnish  and  maintain  a 
telephone  exchange  for  local  and  long  distance  service  for  the  benefit  and 
convenience  of  the  citizens  of  the  towns  of  Calhoun,  S.  C,  and  Clemson 
College,  S.  C,  and  the  territory  immediately  surrounding  in  Oconee  and 
Pickens  Counties.  The  said  Southern  Bell  Telephone  and  Telegraph 
Company  shall  be  liable  to  a  penalty  of  ten  ($10.00)  dollars  for  each  day  of 
neglect  or  failure  to  comply  with  the  requirements  of  this  section  after  the 
expiration  of  the  six  months  from  the  approval  of  this  section,  to  be  re- 
covered at  the  suit  of  any  person  aggrieved  by  such  failure,  refusal  or  neg- 
lect. 

1932  Code,  §  8555;  1922  (32)  1530. 
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§  8555-1.     Definitions. 

(1)  Commission. — The  term  "commission"  when  used  in  this  chapter 
means  the  public  service  commission  of  the  State  of  South  Carolina. 

(2)  Commissioner. — The  term  "commissioner"  when  used  in  this  chapter 
means  one  of  the  members  of  the  public  service  commission  of  South  Caro- 
lina. 

(3)  Corporation. — The  term  "corporation"  when  used  in  this  chapter  in- 
cludes all  bodies  corporate,  joint  stock  companies,  or  associations,  domestic 
or  foreign,  their  lessees,  assignees,  trustees,  receivers  or  other  successors 
in  interest,  having  any  of  the  powers  or  privileges  of  corporations  not  pos- 
sessed by  individuals  or  partnerships,  but  it  shall  not  include  municipali- 
ties as  hereinafter  denned. 

(4)  Person. — The  term  "person"  when  used  in  this  chapter  includes  all 
individuals,  partnerships  or  associations  other  than  corporations. 

(5)  Municipality. — The  term  "municipality"  when  used  in  this  chapter 
includes  a  city,  town,  county,  township  and  any  other  public  corporation 
existing,  created  or  organized  as  a  governmental  unit  under  the  constitu- 
tion or  laws  of  the  State  of  South  Carolina. 

(6)  Public. — The  term  "public"  when  used  in  this  chapter  means  the 
public  generally,  or  any  limited  portion  of  the  public,  including  a  person, 
corporation,  or  municipality. 
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(7)  Electrical  Utility.— The  term  "electrical  utility"  when  used  in  this 
chapter  includes  municipalities,  to  the  extent  of  their  business,  property, 
rates,  transactions  and  operations  without  the  corporate  limits  of  the  mu- 
nicipality, persons  and  corporations,  their  lessees,  assignees,  trustees,  re- 
ceivers, or  other  successors  in  interest  now  or  hereafter  owning  or  operat- 
ing in  this  State  equipment  of  facilities  for  generating,  transmitting,  de- 
livering or  furnishing  electricity  for  street  railway  or  other  public  uses  or 
for  the  production  of  light,  heat  or  power  to  or  for  the  public  for  compen- 
sation, but  it  shall  not  include  a  person,  corporation  or  municipality  fur- 
nishing electricity  only  to  himself  or  itself,  their  residents,  employees  or 
tenants,  when  such  current  is  not  resold  or  used  by  others. 

(8)  Rate. — The  term  "rate"  when  used  in  this  chapter  means  and  in- 
cludes every  compensation,  charge,  toll,  rental  and  classification,  or  any  of 
them,  demanded,  observed,  charged  or  collected  by  any  electrical  utility 
for  any  electric  current  or  service  offered  by  it  to  the  public,  and  any  rules, 
regulations,  practices  or  contracts  affecting  any  such  compensation,  charge, 
toll,  rental  or  classification. 

(9)  Securities. — The  term  "securities"  when  used  in  this  chapted  means 
and  includes  stock,  stock  certificates,  bonds,  notes,  debentures,  or  other  evi- 
dences of  indebtedness,  and  any  assumption  or  guaranty  thereof. 

1932  (37)  1497;  1935  (39)  25. 

Public    utilities    appealing    from    rate  valid.   Clarke  v.   South   Carolina   Public 

decision  file  bond,  see  section  8250.  Service  Authority,  177  S.  C,  427;  181  S. 

Statute   creating   and   authorizing   au-  E.,  481. 
thority  to  construct  and  operate  hydro-         See   generally   Coney   v.    Broad   River 

electric  and  navigation  project  and   es-  Power  Co.,  171  S.  C.  377;  172  S.  E.  437. 
tablish    rates    for    electricity    generated 

§  8555-2.     Duties  and  restrictions  imposed  upon  electrical  utilities. 

(1)  Rates. — Every  rate  made,  demanded,  or  received  by  any  electrical 
utility,  or  by  any  two  or  more  electrical  utilities  jointly,  shall  be  just  and 
reasonable. 

(2)  Service. — Every  electrical  utility  shall  furnish  adequate,  efficient 
and  reasonable  service  . 

(3)  Schedule  of  rates. — Under  such  rules  and  regulations  as  the  com- 
mission may  prescribe,  every  electrical  utility  shall  file  with  the  commis- 
sion, within  such  time  and  in  such  form  as  the  commission  may  designate, 
schedules  showing  all  rates  established  by  it  and  collected  or  enforced,  or 
to  be  collected  or  enforced  within  the  jurisdiction  of  the  commission,  and 
the  electrical  utility  shall  keep  copies  of  such  schedules  open  to  public 
inspection  under  such  rules  and  regulations  as  the  commission  may  pre- 
scribe. 

(4)  Not  to  discriminate. — No  electrical  utility  shall  directly  or  indirect- 
ly, by  any  device  whatsoever,  or  in  any  way,  charge,  demand,  collect  or 
receive  from  any  person,  corporation  or  municipality  a  greater  or  less  com- 
pensation for  any  electric  current  or  service  rendered  or  supplied,  or  to  be 
rendered  or  supplied,  by  such  electrical  utility,  than  that  prescribed  in  the 
schedules  of  such  electrical  utility  applicable  thereto  then  filed  in  the 
manner  provided  in  this  chapter,  nor  shall  any  person,  corporation  or  mu- 
nicipality receive  or  accept  any  service,  electric  current,  product  or  com- 
modity from  an  electric  utility  for  a  compensation  greater  or  less  than 
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that  prescribed  in  such  schedules. 

(5)  Same  —  classification  of  rates  and  services.  —  No  electrical  utility 
shall,  as  to  rates  or  services,  make  or  grant  any  unreasonable  preference 
or  advantage  to  any  person,  corporation  or  municipality  or  subject  any 
person,  corporation  or  municipality  to  any  unreasonable  prejudice  or  dis- 
advantage. No  electrical  utility  shall  establish  or  maintain  any  unreason- 
able difference  as  to  rates  or  service,  either  as  between  localities  or  as 
between  classes  of  service.  Subject  to  the  approval  of  the  commission, 
however,  electrical  utilities  may  establish  classifications  of  rates  and  ser- 
vices, and  such  classifications  may  take  into  account  the  conditions  and 
circumstances  surrounding  the  service,  such  as  the  time  when  used,  the 
purpose  for  which  used,  the  demand  upon  plant  facilities,  the  value  of  the 
service  rendered,  or  any  other  reasonable  consideration.  The  commission 
may  determine  any  question  of  fact  arising  under  this  subdivision. 

(6)  Change  of  rates — procedure. — Unless  the  commission  otherwise  or- 
ders, no  electrical  utility  shall  make  any  change  in  any  rate  now  in  effect 
or  in  any  rate  duly  established  under  this  chapter,  except  after  thirty  days' 
notice  to  the  commission,  which  notice  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  rates  then  in  force,  and  the  time  when  the  changed 
rate  will  go  into  effect.  The  electrical  utility  shall  also  give  such  notice  of 
the  proposed  changes  to  other  interested  parties  as  the  commission  in  its 
discretion  may  direct.  All  proposed  changes  shall  be  shown  by  filing  new 
schedules,  or  shall  be  plainly  indicated  upon  schedules  filed  and  in  force 
at  the  time  and  kept  open  to  public  inspection.  The  commission,  for  good 
cause  shown,  may  allow  changes  in  rates,  without  requiring  the  thirty  days' 
notice  under  such  conditions  as  it  may  prescribe.  All  such  changes  shall 
be  immediately  indicated  upon  its  schedules  by  such  electrical  utility. 

(7)  New  rates  approved  by  commission — utility  to  give  bond,  etc. — 
refunds — actions  to  recover  excessive  rates. — Whenever  there  is  filed  with 
the  commission  by  any  electrical  utility  any  schedule  stating  a  new  rate  or 
rates,  the  commission  may,  either  upon  complaint  or  upon  its  own  initi- 
ative, enter  upon  a  hearing  concerning  the  lawfulness  or  reasonableness 
of  such  rate  or  rates,  and  pending  such  hearing  and  the  decision  thereon 
the  commission,  upon  filing  with  such  schedule  and  delivering  to  the  elec- 
trical utility  affected  thereby  a  statement  in  writing  of  its  reasons  there- 
for, may,  at  any  time  before  they  become  effective,  suspend  the  operation  of 
such  rate  or  rates,  but  not  for  a  longer  period  than  ninety  (90)  days  beyond 
the  time  when  such  rate  or  rates  would  otherwise  go  into  effect,  unless  the 
commission  shall  find  that  a  longer  time  will  be  required,  in  which  case 
the  commission  may  extend  the  period  for  not  to  exceed  one  year:  pro- 
vided, and  notwithstanding  any  such  order  of  suspension,  the  electrical 
utility  may  put  such  suspended  rate  or  rates  into  effect  on  the  date  when 
it  or  they  would  have  become  effective,  if  not  so  suspended,  by  filing  with 
the  commission  a  bond  in  a  reasonable  amount  approved  by  the  commis- 
sion, with  sureties  approved  by  the  commission,  conditioned  upon  the  re- 
fund, in  a  manner  to  be  prescribed  by  order  of  the  commission,  to  the  per- 
sons, corporations  or  municipalities  respectively  entitled  to  the  amount  of 
the  excess,  if  the  rate  or  rates  so  put  into  effect  are  finally  determined  to 
be  excessive;  or  there  may  be  substituted  for  such  bond,  other  arrange- 
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ments  satisfactory  to  the  commission  for  the  protection  of  the  parties  in- 
terested. If  the  electrical  utility  fails  to  make  refund  of  any  excess  re- 
ceived within  thirty  (30)  days  after  such  final  determination,  any  person, 
corporation  or  municipality  entitled  to  any  refund  may  sue  therefor  in  any 
court  of  competent  jurisdiction  and  be  entitled  to  recover,  in  addition  to 
the  amount  of  the  refund  due,  all  court  costs  and  reasonable  attorney's 
fees,  but  no  suit  may  be  maintained  for  that  purpose  unless  instituted 
within  two  (2)  years  after  such  final  determination.  Any  number  of  per- 
sons, corporations  or  municipalities  entitled  to  any  such  refund  may  join 
as  plaintiff's  and  recover  their  several  claims  in  a  single  action,  in  which 
action  the  court  shall  render  a  judgment  severally  for  each  plaintiff  as  his 
or  its  interest  may  appear.  During  any  such  period  of  suspension  the  elec- 
trical utility  involved  shall  provide  records  or  other  evidence  of  payments 
made  by  its  consumers  or  patrons  under  the  rate  or  rates  which  the  elec- 
trical utility  has  put  into  operation  in  excess  of  the  rate  or  rates  in  effect 
immediately  prior  thereto.  If,  after  such  hearing,  the  commission  finds  any 
such  rate  or  rates  to  be  unjust,  unreasonable,  or  unjustly  discriminatory, 
or  in  any  way  in  violation  of  law,  the  commission  shall  determine  the  just 
and  reasonable  rate  or  rates  to  be  charged  or  applied  by  the  electrical 
utility  for  the  services  in  question,  and  shall  fix  the  same  and  the  date 
when  effective  by  order  to  be  served  upon  the  electrical  utility;  and  such 
rate  or  rates  shall  be  observed  from  the  effective  date  until  changed,  as 
provided  by  this  chapter. 

(8)  Contracts  subject  to  approval  of  commission. — No  contract  charge 
to  be  made  to  any  person,  corporation,  or  municipality  by  any  electrical 
utility  for  electricity  to  be  furnished  for  light,  heat  or  power  established 
subsequent  to  March  24th,  1922  shall  be  exempt  from  alteration,  control, 
regulation  and  establishment  by  the  commission,  when  in  its  judgment 
the  public  interest  so  requires,  to  the  full  extent  of  the  powers  in  relation 
to  charges  conferred  upon  the  commission  by  this  article;  nor  shall  any 
contract  establishing  a  rate  or  rates,  or  any  other  contract  affecting  the  use 
or  disposition  of  its  product  or  the  charges  to  be  paid  therefor,  hereafter  be 
entered  into  by  any  electrical  utility  without  prior  approval  by  the  com- 
mission, and  unless  it  be  subject  to  amendment,  modification,  change  or  an- 
nulment by  the  commission,  if  the  public  interest  so  requires,  but  nothing 
herein  contained  shall  be  construed  to  require  commission  approval  of  a 
contract  fixing  a  rate  already  approved  by  the  commission  and  then  ef- 
fective, if  such  contract  rate  is  fixed  subject  to  subsequent  amendment, 
modification,  change,  or  annulment  by  the  commission.  Full  power  and  au- 
thority is  hereby  conferred  on  the  commission  to  accomplish  the  purposes 
expressed  in  this  subdivision. 

(9)  Contracts  with  other  utilities  to  approve. — Subject  to  the  approval 
of  the  commission,  electrical  utilities  may  hereafter  contract  with  each 
other  for  the  sale  and  purchase  or  exchange  of  electricity,  provided  that 
every  such  contract  shall  contain  a  provision  that  from  its  date  the  same 
shall  be  subject  to  amendment,  modification,  change  or  annulment  by  the 
commission,  after  due  hearing,  if  the  public  interest  so  requires. 

(10)  Extensions. — When  ordered  by  the  commission  after  due  hearing 
any  electrical  utility  may  be  required  to  establish,  construct,  maintain  and 
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operate  any  reasonable  extension  of  its  existing  facilities.  If  any  such 
extension,  however,  by  any  electrical  utility  of  its  existing  facilities  will 
interfere  with  the  service  or  system  of  any  other  electrical  utility,  the 
commission  may  on  complaint  and  after  hearing  either  order  the  discon- 
tinuance of  such  extension  or  prescibe  such  terms  and  conditions  with 
respect  thereto  as  may  be  just  and  reasonable. 

(11)  Abandonment  of  property. — No  electrical  utility  shall  abandon  all 
or  any  portion  of  its  service  to  the  public,  except  for  ordinary  discontinu- 
ance of  service  for  non-payment  of  undisputed  charges  in  the  usual  course 
of  business,  unless  written  application  is  first  made  to  the  commission  for 
the  issuance  of  a  certificate  authorizing  the  same,  and  until  the  commission 
in  its  discretion  issues  such  certificate  after  a  public  hearing  of  all  parties 
appearing  to  the  commission  to  be  interested.  Provided,  that  in  any  case 
any  interested  party  shall  have  the  right,  within  (15)  days  after  the  final 
order  of  the  commission  to  apply  to  the  Supreme  Court  for  a  review 
thereof,  and,  provided,  further,  that  no  such  abandonment  shall  be  permit- 
ted until  such  appeal  shall  be  heard  and  the  Supreme  Court  shall  by  order 
permit  the  same. 

(12)  Disposition  of  its  properties. — No  electrical  utility,  without  the  ap- 
proval of  the  commission  after  due  hearing,  and  compliance  with  all  other 
existing  requirements  of  the  laws  of  the  State  in  relation  thereto,  shall 
sell,  assign,  transfer,  lease,  consolidate  or  merge  its  property,  powers, 
franchises  or  privileges  or  any  of  them. 

(13)  Securities,  issuance  of. — No  electrical  utility,  except  municipalities, 
shall  issue  any  securities,  as  in  this  chapter  defined,  without  the  approval  of 
the  commission.  Any  electrical  utility,  except  a  municipality,  desiring  to 
issue  any  securities  may  apply  to  the  commission  for  approval  of  any  pro- 
posed issue  by  filing  with  the  commission  an  application,  together  with  a 
statement  verified  by  its  president  and  secretary,  or  other  proper  officers, 
or  two  (2)  of  its  incorporators,  or  by  its  owner,  or  owners,  if  it  have  no 
such  officers,  setting  forth:  (1)  the  amount  and  character  of  securities  pro- 
posed to  be  issued;  (2)  the  purpose  for  which  they  are  to  be  issued;  (3)  the 
consideration  for  which  they  are  to  be  issued;  (4)  the  description  and 
estimated  value  of  any  property,  if  any,  to  be  acquired  through  the  pro- 
posed issue;  (5)  the  terms  and  conditions  of  their  issuance;  (6)  the  financial 
condition  of  the  electrical  utility  and  its  previous  operations  so  far  as 
relevant.  The  commission  shall  thereupon  make  such  investigation  as  may 
be  necessary,  at  which  investigation  the  electrical  utility  shall  be  entitled 
to  be  heard.  The  commission  shall  determine  whether  the  purpose  of  the 
issue  is  proper,  it  shall  value  the  property  or  services,  if  any,  to  be  acquired 
by  the  issue,  if  any,  it  shall  find  and  determine  the  amount  of  such  securi- 
ties reasonably  necessary  for  the  purpose  for  which  they  are  to  be  issued, 
and  to  the  extent  that  the  commission  may  approve  the  proposed  issue  it 
shall  grant  to  the  electrical  utility  a  certificate  of  authority  stating:  (1)  the 
amount  of  such  securities  reasonably  necessary  for  the  purpose  for  which 
they  are  to  be  issued,  and  the  character  of  the  same,  and  (2)  the  value 
of  any  property  or  services,  if  any,  to  be  acquired  thereby.  Such  electrical 
utility  shall  not  issue  any  securities  in  greater  amounts  than  specified  in 
such  certificate  and  shall  apply  the  proceeds  of  such  issue  to  the  purposes 
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specified  in  its  petition.  Nothing  herein  contained  shall  apply  to  any  issue 
of  securities  payable  within  one  (1)  year  from  the  date  thereof,  except  in 
case  of  issues  made  to  refund  such  short  time  obligations,  but  such  short 
time  obligations  may  be  renewed  by  similar  obligations  without  the  ap- 
proval of  the  commission  for  an  aggregate  period  of  not  exceeding  two  (2) 
years.  Nothing  herein  contained  shall  be  construed  to  impose  or  imply  any 
guaranty  or  obligation  as  to  such  securities  on  the  part  of  the  State  of 
South  Carolina,  or  any  agency  thereof,  nor  shall  the  commission  by  virtue 
of  the  approval  of  the  issuance  of  such  securities  be  deemed  to  be  required 
to  prescribe  or  approve  any  rate  for  the  reason  that  such  rate  may  be  nec- 
essary to  provide  funds  reasonably  sufficient  to  retire  such  securities  or  the 
interest  thereon. 

(14)  Capital  and  stock  to  be  based  on  true  value. — No  electrical  utility 
for  rate  making  purposes  shall  capitalize,  nor  shall  the  commission  permit 
the  same  to  be  done,  its  franchises,  rights,  powers,  privileges,  or  right  to 
own  and  operate  or  enjoy  any  such  franchises,  rights,  powers,  or  privileges, 
in  excess  of  the  amount  paid  to  the  state  or  to  any  political  subdivision  of 
the  state  as  the  consideration  for  the  grant  thereof;  or  so  capitalize  any 
lease,  or  contract  of  sale,  or  contract  for  consolidation  or  merger  of  two 
(2)  or  more  electrical  utilities;  or  issue  by  way  of  substitution  any  capital 
stock,  trust  certificates,  bonds,  notes,  or  other  evidences  of  indebtedness,  or 
other  securities  for  any  consolidated  or  merged  company  exceeding  the 
aggregate  values  of  the  properties  so  consolidated  or  merged  and  any  ad- 
ditional sum  of  money  actually  contributed  in  cash,  and  any  additional 
property  or  labor  actually  contributed:  provided,  that  the  determination  of 
such  consideration  or  value  as  aforesaid  shall  be  subject  to  the  approval 
of  the  commission. 

(15)  Accounts. — The  commission  shall  establish  a  system  of  accounts  to 
be  kept  by  electrical  utilities  subject  to  its  jurisdiction,  and  it  may  prescribe 
the  manner  in  which  the  accounts  shall  be  kept,  and  every  electrical  utility 
shall  keep  its  books,  papers,  and  records  accurately  and  faithfully  accord- 
ing to  the  system  of  accounts,  and  all  regulations  and  directions  in  relation 
thereto,  prescribed  by  the  commission. 

(16)  Sale  of  appliances — profits  and  losses. — Every  electrical  utility  shall 
keep  separate  accounts  to  show  all  profits  or  losses  resulting  from  the  sale 
of  appliances  or  other  merchandise,  and  no  such  profit  or  loss  shall  be  taken 
into  consideration  by  the  commission  in  arriving  at  any  rate  to  be  charged 
for  service  by  any  such  electrical  utility. 

(17)  Depreciation — reserve  account. — Every  electrical  utility  shall  have 
the  right,  and  may  be  so  required,  to  charge  annually  as  an  operating  ex- 
pense a  reasonable  sum  for  depreciation  and  credit  the  same  to  a  reserve 
account  for  such  purpose,  which  reserve  account  shall  be  charged  only  with 
plant  retirements  and  expenditures  made  to  restore  depreciated  property, 
but  if  the  reserve  thus  created  shall  at  any  time  in  the  judgment  of  the 
commission  be  excessive,  the  commission  after  due  hearing  shall  make 
such  order  as  will  result  in  the  credits  to  such  reserve  thereafter  conform- 
ing to  actual  facts  and  conditions  as  ascertained  by  the  commission: 
provided,  that  the  commission  shall  have  the  right  and  power  to  control  or 
limit  such  depreciation  reserve. 
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(18)  Affiliation  of  utility  with  other  corporation  or  person — duty  of  com- 
mission as  to  certain  as  to  their  contracts. — When  in  the  judgment  of  the 
commission  there  is  a  reasonably  substantial  affiliation  of  any  electrical 
utility  engaged  in  business  in  this  State  with  any  other  corporation  or 
person,  or  when  in  the  judgment  of  the  commission  any  other  corporation 
or  person  either  exercises,  or  is  in  position  to  exercise,  by  reason  of  owner- 
ship or  control  of  securities  or  for  any  other  cause,  any  reasonably  substan- 
tial control  over  the  business  or  policies  of  any  electrical  utility  engaged  in 
business  in  this  State,  the  burden  of  proof  shall  be  upon  such  electrical  util- 
ity to  establish  to  the  satisfaction  of  the  commission  the  reasonableness, 
fairness,  and  absence  of  injurious  effect  upon  the  public  interest  of  any 
charges  made  by  such  other  corporation  or  person  against  such  electrical 
utility  in  relation  to  all  supervision,  management,  construction,  or  en- 
gineering fees,  charges  for  the  sale  of  material,  supplies,  equipment,  or 
other  commodities  or  for  any  other  purpose,  and  to  establish  the  reason- 
ableness, fairness  and  absence  of  injurious  effect  upon  the  public  interest  of 
any  such  fees  or  charges  every  electrical  utility  is  required  to  produce,  if 
so  ordered  by  the  commission,  for  the  information  of  the  commission  all 
such  contracts,  papers  and  documents  relating  thereto  as  may  be  required 
by  the  commission,  and  unless  the  reasonableness,  fairness  and  absence  of 
injurious  effect  upon  the  public  interest  of  such  fees  and  charges  are  es- 
tablished to  the  satisfaction  of  the  commission  the  same  shall  not  be  allow- 
ed by  it  for  ratemaking  purposes. 

(19)  Employees  not  to  sell  or  purchase  certain  securities. — No  electric- 
al utility  shall  permit  any  employee  to  sell,  offer  for  sale,  or  solicit  the 
purchase  of  any  security  of  any  other  person  or  corporation  during  such 
hours  as  such  employee  is  engaged  to  perform  any  duty  of  such  electrical 
utility;  nor  shall  any  electrical  utility  by  any  means  or  device  whatsoever 
require  any  emplo3^ee  to  purchase  or  contract  to  purchase  any  of  its  se- 
curities or  those  of  any  other  person  or  corporation;  nor  shall  any  elec- 
trical utility  require  any  employee  to  permit  the  deduction  from  his  wages 
or  salary  of  any  sum  as  a  payment  or  to  be  applied  as  a  payment  on  any 
purchase  or  contract  to  purchase  any  security  of  such  electrical  utility  or 
of  any  other  person  or  corporation. 

(20)  Utility  may  participate  in  profits  arising  from  economy,  etc. — For 
the  purpose  of  encouraging  economy,  efficiency,  and  improvements  in 
methods  or  service  any  electrical  utility  may  participate,  subject  to  the  ap- 
proval of  the  commission,  to  such  extent  as  may  be  permitted  by  the  com- 
mission, in  the  additional  profits  arising  from  any  economy,  efficiency  or 
improvement  in  methods  or  service  instituted  by  such  electrical  utility. 

(21)  Utility  to  furnish  commission  desired  information. — Every  elec- 
trical utility  shall  furnish  to  the  commission,  in  such  form  and  in  such  de- 
tail as  the  commission  may  require,  all  tabulations,  computations,  and  all 
other  information  required  by  the  commission  to  carry  into  effect  any  of 
the  provisions  of  this  chapter,  and  shall  make  special  answer  to  all  ques- 
tions submitted  by  the  commission.  Each  electrical  utility  receiving  from 
the  commission  any  blanks  with  directions  to  fill  the  same  shall  cause  the 
same  to  be  properly  filled  out  so  as  to  answer  fully  and  correctly  each 
question  propounded  therein,  and  it  shall  return  the  same  to  the  commis- 
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sion  within  the  time  required,  but  in  case  any  electrical  utility  is  unable 
to  answer  any  question  it  shall  so  state  with  good  and  sufficient  reasons 
therefor.  When  required  by  the  commission  each  electrical  utility  shall 
deliver  to  the  commission  copies  of  any  or  all  maps,  profiles,  contracts, 
franchises,  reports,  books,  accounts,  papers  and  records  in  its  possession, 
or  in  any  way  relating  to  its  property  or  affecting  its  business,  and  also  a 
complete  inventory  of  its  property  in  such  form  as  the  commission  may 
direct.  Each  electrical  utility  shall  furnish  when  and  in  such  form  as  the 
commission  may  require  all  such  reports  as  it  may  be  directed  by  the  com- 
mission to  furnish  in  relation  to  its  operations,  property  or  business,  and  the 
commission  shall  have  authority  to  require  either  periodical  or  special  re- 
ports concerning  any  matter  as  to  which  it  desires  to  inquire  in  order  to 
keep  itself  informed  in  the  performance  of  its  duties  under  this  chapter. 
All  reports  shall  be  under  oath  by  such  officer  or  officers  of  the  electrical 
utility  as  may  be  required  by  the  commission. 

CI)  Extensions  by  municipalities. — Any  municipality  operating  its  own 
plant  or  transmission  system,  if  granted  by  the  commission  a  certificate  of 
convenience  and  necessity  as  provided  by  subdivision  23  of  this  section,  may 
extend  its  lines  and  electrical  service  into  any  territory  adjacent  to  such 
municipality,  as  well  as  into  any  nearby  city  or  town,  if  there  is  no  electric- 
al utility  then  operating  in  such  city  or  town. 

(23)  Consent  of  commission  necessary  to  beoin  construction  or  opera- 
tion of  utility  or  extension. — No  electrical  utility,  except  a  municipality 
within  its  corporate  limits,  shall  hereafter  begin  the  construction  or  op- 
eration of  any  electrical  utility  plant  or  system,  or  of  any  extension  there- 
of, except  those  ordered  by  the  commission  under  the  provisions  of  sub- 
division 10  of  this  section,  without  first  obtaining  from  the  commission  a 
certificate  that  public  convenience  and  necessity  require  or  will  require 
such  construction  or  operation:  provided,  however,  that  unless  such  con- 
struction or  operation  has  been  commenced  under  a  limited  or  conditional 
certificate  or  authority  as  hereinafter  provided  this  subdivision  shall  not  be 
construed  to  require  any  such  electrical  utility  to  secure  a  certificate  for 
an  extension  within  any  municipality  or  district  within  which  it  has  here- 
tofore lawfully  commenced  operations,  or  for  an  extension  within  or  to 
territory  already  served  by  it,  necessary  in  the  ordinary  course  of  its  bus- 
iness, or  for  an  extension  into  territory  contiguous  to  that  already  occu- 
pied by  it  and  not  receiving  similar  service  from  another  electrical  utility; 
but,  if  any  electrical  utility  in  constructing  or  extending  its  lines,  plant  or 
system  unreasonably  interferes  or  is  about  to  unreasonably  interfere  with 
the  service  or  system  of  any  other  electrical  utility,  the  commission  on 
complaint  of  the  electrical  utility  claiming  to  be  injuriously  affected  may 
after  hearing  make  such  order  and  prescribe  such  terms  and  conditions  in 
harmony  with  this  chapter  as  are  just  and  reasonable.  No  electrical  utili- 
ty, except  a  municipality  within  its  corporate  limits,  shall  hereafter  ex- 
ercise any  right  or  privilege  under  any  franchise  or  permit  hereafter 
granted,  or  under  any  franchise  or  permit  heretofore  granted,  the  exercise 
of  which  has  been  suspended  or  discontinued  for  more  than  one  year,  with- 
out first  obtaining  from  the  commission  a  certificate  that  public  conven- 
ience and  necessity  require  the  exercise  of  such  right  or  privilege.    Before 


§  8555-2  Civil  Code  Page  956 

any  certificate  may  issue  hereunder  a  certified  copy  of  its  articles  of  in- 
corporations or  charter,  if  the  applicant  be  a  corporation,  shall  be  on  file 
in  the  office  of  the  commission.  Every  applicant  for  a  certificate  shall  give 
such  notice  of  its  application  as  the  commission  may  require  and  shall  file 
in  the  office  of  the  commission  such  evidence  as  shall  be  required  by  the 
commission  to  show  that  such  applicant  has  received  any  consent  of  local 
authorities  that  might  be  required  under  article  VIII,  section  4,  of  the 
Constitution  of  this  State.  The  commission  shall  have  power  after  hear- 
ing to  issue  a  certificate  as  prayed  for  or  to  refuse  to  issue  the  same,  or  to 
issue  it  for  the  construction  or  operation  of  a  portion  only  of  the  contem- 
plated facility,  line  plant  or  system,  or  extension  thereof,  or  for  the  partial 
exercise  only  of  the  rights  or  privileges  sought,  and  may  attach  to  the 
exercise  of  the  rights  granted  by  the  certificate  such  terms  and  conditions 
in  harmony  with  this  chapter  as  in  its  judgment  the  public  convenience 
and  necessity  may  require.  If  such  electrical  utility,  except  a  municipality 
within  its  corporate  limits,  desires  to  exercise  a  right  or  privilege  under  a 
permit,  consent,  or  other  authority  which  it  contemplates  securing,  but 
which  has  not  as  yet  been  granted  to  it,  such  electrical  utility  may  apply  to 
the  commission  for  an  order  preliminary  to  the  issue  of  the  certificate.  The 
commission  may  thereupon  make  an  order  declaring  that  it  will  there- 
after, upon  application,  under  such  rules  and  regulations  as  it  may  pre- 
scribe, issue  the  desired  certificate  upon  such  terms  and  conditions  as  it 
may  designate  after  such  electrical  utility  has  obtained  the  contemplated 
permit,  consent,  or  other  authority.  Upon  the  presentation  to  the  commis- 
sion of  evidence  satisfactory  to  it  that  such  permit,  consent,  or  other  au- 
thority has  been  secured  by  such  electrical  utility,  the  commission  shall 
thereupon  issue  such  certificate.  Whenever  an  electrical  utility,  except 
a  municipality  within  its  corporate  limits,  is  engaged  or  is  about  to  engage 
in  construction  or  operation  without  having  secured  a  certificate  of  pub- 
lic convenience  and  necessity  as  required  by  the  provisions  of  this  chapter, 
any  interested  person,  corporation  or  municipality  may  file  a  complaint 
with  the  commission.  The  commission  may,  with  or  without  notice,  make 
its  order  requiring  the  electrical  utility  complained  of  to  cease  and  desist 
from  such  construction  or  operation  until  the  commission  makes  and  files 
its  decision  on  such  complaint  or  until  the  further  order  of  the  commission. 
The  commission  may  after  hearing  make  such  order  and  prescribe  such 
terms  and  conditions  in  harmony  with  this  chapter  as  are  just  and  reason- 
able. None  of  the  conditions  to  be  construed  to  prevent  or  hinder  the 
construction  of  development  hereafter  of  power  projects,  or  plants,  in  this 
State. 

(24)  Certain  corporations  subject  to  provisions  of  this  chapter. — Cor- 
porations formed  to  acquire  property,  or  to  transact  business  which  would 
be  subject  to  the  provisions  of  this  chapter,  and  corporations  possessing 
franchises,  powers  or  privileges  for  any  of  the  purposes  contemplated  by 
this  chapter  shall  be  deemed  to  be  subject  to  the  provisions  of  this  chapter, 
although  no  property  may  have  been  acquired,  business  transacted  or  fran- 
chises, powers  or  privileges  exercised. 

(25)  Office  of  utility — removal  of  books,  papers,  etc. — Each  electrical 
utility  shall  have  an  office  in  one  of  the  counties  of  this  State  in  which  its 
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property  or  some  part  thereof  is  located,  and  shall  keep  in  such  office  all 
books,  accounts,  papers  and  records  as  shall  be  required  by  the  commis- 
sion to  be  kept  within  the  State.  No  books,  accounts,  papers  or  records 
required  by  the  commission  to  be  kept  within  the  State  shall  be  removed 
at  any  time  from  the  State  except  upon  such  conditions  as  may  be  pre- 
scribed by  the  commission. 

(26)  Utility  to  obey  orders,  decisions,  etc.,  of  commission. — Each  elec- 
trical utility  shall  obey  and  comply  with  each  and  every  requirement  of 
every  order,  decision,  direction,  rule  or  regulation  made  or  prescribed  by 
the  commission  in  the  performance  of  its  duties  under  this  chapter,  or  in 
relation  to  any  other  matter  in  any  way  relating  to  or  affecting  the  busi- 
ness of  such  electrical  utility,  and  shall  do  everything  necessary  or  proper 
in  order  to  secure  compliance  with  and  observance  of  every  such  order, 
decision,  direction,  rule  or  regulation  by  all  of  its  officers,  agents,  and 
employees. 

(27)  Certain  electrical  utilities  maintain  meters  near  State  line  to  meas- 
ure electricity  coming  in  and  going  out  of  State  on  their  lines — record  and 
report  meter  readings  to  public  service  commission. — When  any  electrical 
utility  is  engaged  in  both  interstate  business  and  in  intrastate  business  in 
South  Carolina  and  at  any  time  transmits  electricity  either  into  or  from 
the  State  of  South  Carolina  by  the  use,  either  wholly  or  in  part,  of  any 
transmission  line  or  other  facilities  also  used  in  intrastate  service  in  South 
Carolina,  or  if  such  electricity  is  generated  by  the  use,  either  wholly  or  in 
part,  of  any  facilities  also  used  in  intrastate  service  in  South  Carolina, 
or  if  such  electricity  is  a  part  of  any  supply  of  electricity  acquired  by  pur- 
chase, exchange  or  any  means  other  than  actual  generation,  and  any  part 
of  such  supply  of  electricity  is  also  at  any  time  used  in  intrastate  service 
in  South  Carolina,  the  public  service  commission  may  require  such  elec- 
trical utility  to  maintain  at  or  near  the  State  line,  within  the  State  of 
South  Carolina,  a  meter  or  meters,  of  type  or  types  to  be  approved  by  the 
commission  before  installation,  which  shall  accurately  and  separately 
measure  and  register  such  electricity  coming  into  and  going  out  of  the 
State  of  South  Carolina,  and  it  shall  make  such  records  and  reports  of 
the  meter  readings  as  the  commission  may  require,  all  to  the  end  that  the 
commission  in  the  performance  of  its  duties  in  relation  to  intrastate  op- 
erations and  rates  in  South  Carolina  may  at  all  times  be  able  to  determine 
with  reasonable  accuracy  the  results  of  the  intrastate  operations  in  South 
Carolina  of  such  electrical  utility  apart  from  its  interstate  operation,  or  its 
operations  in  any  other  State  or  States,  and  to  segregate  with  reasonable 
precision  the  property  devoted  to  intrastate  service  or  to  the  services  of 
any  other  State  or  States. 

1932  (37)  1497;  1934  (38)  1452;  1935  (39)  207;  1937  (40)  493. 

§  8555-3.     Franchises  and  permits. 

(1)  Indeterminate  permits. — Every  permit  or  franchise  hereafter  granted 
to  any  electrical  utility,  either  by  the  State  or  any  municipality  thereof, 
shall  have  the  effect  of  an  indeterminate  permit  which  shall  continue  in 
effect  until  terminated  as  provided  by  this  chapter  or  by  any  lawful  for- 
feiture of  the  right  of  such  electrical  utility  to  continue  to  conduct  its  busi- 
ness in  this  State.  Any  electrical  utility  operating  under  existing  permit  or 
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franchise  heretofore  granted  by  the  state  or  any  municipality  thereof 
prescribing  a  definite  period  of  years  for  the  existence  of  such  permit  or 
franchise,  upon  filing  with  the  commission  a  written  declaration  that  it 
surrenders  such  permit  or  franchise,  and  only  with  the  consent  of  such 
municipality,  and  upon  proof  of  any  consent  that  may  be  required  by  article 
VIII,  section  4,  of  the  Constitution  of  this  State,  shall  receive  an  inde- 
terminate permit  which  shall  take  the  place  of  the  surrendered  permit  or 
franchise  and  such  electrical  utility  or  its  successors  or  assigns,  shall  hold 
such  permit  in  accordance  with  the  terms,  conditions  and  limitations  of  this 
chapter  and  any  future  regulatory  acts. 

(2)  Utility,  on  expiration  of  permit  or  franchise,  may  continue  service  on 
approval  of  commission. — Any  electrical  utility  which  has  been  furnishing 
electricity  to  a  city  or  town  or  its  inhabitants  under  a  franchise  that  has 
expired,  with  such  consent  of  the  local  authorities  as  may  be  required  by 
article  VIII,  section  4  of  the  Constitution  of  this  State,  until  a  new  permit 
for  supplying  electricity  to  such  city  or  town  or  its  inhabitants  lawfully 
has  been  obtained,  shall  continue  to  furnish  the  same  to  such  city  or  town 
or  its  inhabitants  under  such  rates  and  upon  such  terms  and  conditions  as 
may  be  approved  by  the  commission. 

(3)  Revocation  of  indeterminate  permit  on  inadequate  service. — When- 
ever the  service  rendered  by  any  electrical  utility  operating  under  an  in- 
determinate permit  shall  be  found  inadequate,  by  order  of  the  commission, 
after  hearing  and  failure  of  the  electrical  utility  to  remedy  the  same  after 
a  reasonable  opportunity  to  do  so,  the  indeterminate  permit  enjoyed  by 
such  electrical  utility  in  respect  to  the  service  so  found  to  be  inadequate 
may  with  the  consent  of  such  municipality  be  declared  revoked  by  the  com- 
mission upon  such  terms  as  shall  be  reasonable  and  just,  but  no  order  of 
the  commission  revoking  any  such  permit  shall  have  any  force  and  effect 
until  a  final  determination  of  any  proceeding  brought  to  review  the  same. 

(4)  Purchase  of  property  of  utility  by  municipality. — Any  electrical  util- 
ity operating  in  a  city  or  town  under  an  indeterminate  permit  shall  be 
deemed  to  have  consented  to  the  purchase  by  such  city  or  town  for  just 
compensation,  including  severance  damages,  if  any,  of  the  property  of  such 
electrical  utility  operated  in  such  city  or  town  under  such  permit. 

(5)  Acquisition  of  utility's  property  by  municipality. — When  the  muni- 
cipal council  or  other  governing  body  of  any  city  or  town,  after  a  public 
hearing  of  which  at  least  thirty  days'  notice  has  been  given,  by  ordinance 
or  resolution,  duly  adopted  by  a  majority  vote,  expresses  a  desire  and  de- 
clares its  purpose  to  acquire  for  such  city  or  town  the  property  of  an  elec- 
trical utility  so  operated  therein  as  authorized  under  the  provisions  of  this 
chapter,  immediate  notice  by  registered  mail  of  the  action  of  such  muni- 
cipal council  or  governing  body  shall  be  given  by  it  to  the  commission,  to 
such  electrical  utility  and  to  all  of  its  mortgagees  or  other  lienees  appear- 
ing of  record  in  the  county  in  which  such  city  or  town  is  situated.  When 
the  commission  has  thus  been  notified  that  such  city  or  town  has  thus  ex- 
pressed its  desire  and  purpose  to  purchase  the  property  of  the  electrical 
utility  operated  under  the  indeterminate  permit  in  such  city  or  town,  and 
that  the  parties  to  such  purchase  and  sale  have  been  unable  to  agree  upon 
the  amount  to  be  paid  and  received  therefor,  after  not  less  than  thirty  days' 
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notice  to  such  city  or  town  and  to  such  electrical  utility  as  well  as  to  all 
of  its  mortgagees  and  lienees  appearing  of  record  in  the  county  in  which 
such  city  or  town  is  situated,  the  commission  shall  hold  a  public  hearing 
upon  the  matter  of  just  compensation,  including  severance  damages  if  any, 
to  be  paid  for  the  taking  of  such  property  by  such  city  or  town.  Within  a 
reasonable  time  after  such  public  hearing  the  commission  shall  by  order  fix 
and  determine  and  certify  to  the  clerk  of  such  city  or  town,  to  the  electrical 
utility,  and  to  any  bond  holder,  mortgagee,  lienee  or  other  interested  party 
who  has  entered  an  appearance  in  the  proceeding,  the  just  compensation 
including  such  damages.  The  order  of  the  commission  may  be  reviewed  as 
hereinafter  provided  in  this  chapter  for  the  review  of  other  orders  of  the 
commission.  After  the  amount  of  compensation  and  damages  has  been 
finally  fixed  the  same  shall  be  paid  by  the  city  or  town  and  the  property 
shall  be  transferred  by  the  electrical  utility  within  not  more  than  ninety 
days,  and  upon  such  transfer  the  indeterminate  permit  of  such  electrical 
utility,  to  the  extent  that  it  applies  to  such  city  or  town,  shall  be  deemed 
cancelled:  provided,  however,  that  such  purchase  by  the  city  or  town  shall 
not  be  consummated,  unless  approved  by  a  majority  vote  of  the  electors  in 
such  city  or  town  who  are  qualified  to  vote  on  its  bonded  indebtedness  at 
an  election  held  after  the  amount  of  the  compensation  and  damages  has 
been  finally  fixed.  If  such  purchase  is  not  approved  by  the  electors,  or  if 
so  approved  and  the  city  or  town  shall  not  comply  or  legally  tender  compli- 
ance with  its  proposed  purchase  within  ninety  days  after  the  amount  of 
compensation  and  damages  has  been  finally  fixed,  the  electrical  utility  shall 
be  released  from  its  obligation  to  convey  under  the  proceedings  had. 

(6)  Effect  of  invalid  indeterminate  permit. — If,  for  any  reason,  any  inde- 
terminate permit  held  by  a  public  utility  is  held  to  be  invalid,  the  public 
utility  shall,  by  operation  of  law  and  without  further  act,  have  reinstated 
in  it  the  franchise  or  franchises  surrendered  by  it  in  exchange  for  such 
indeterminate  permit. 

1932   (37)    1497. 

§  8555-4.     Powers  and  duties  conferred  upon  the  commission. 

(1)  Rates. — Whenever  the  commission  after  a  hearing,  upon  its  own 
motion  or  upon  complaint,  finds  that  the  existing  rates  in  effect  and  col- 
lected by  any  electrical  utility  for  any  service,  product  or  commodity,  are 
unjust,  unreasonable,  insufficient  or  unreasonably  discriminatory,  or  in 
any  way  in  violation  of  any  provision  of  law,  the  commission  shall  de- 
termine the  just,  reasonable,  and  sufficient  rates  to  be  thereafter  observed 
and  in  force,  and  shall  fix  the  same  by  its  order. 

(2)  Service. — Whenever  the  commission,  after  a  hearing  had  upon  its 
own  motion  or  upon  complaint,  finds  that  the  service  of  any  electrical 
utility  is  unreasonable,  unsafe,  inadequate,  insufficient  or  unreasonably 
discriminatory,  the  commission  shall  determine  the  reasonable,  safe,  ade- 
quate, and  sufficient  service  to  be  observed,  furnished,  enforced  or  em- 
ployed and  shall  fix  the  same  by  its  order,  rule  or  regulation. 

(3)  Commission  to  fix  measurement  and  standards  of  the  product,  com- 
modity or  service  of  utility. — The  commission  may,  upon  its  own  motion  or 
upon  complaint,  ascertain  and  fix  just  and  reasonable  standards,  classifica- 
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tions,  regulations,  practices  or  service  to  be  furnished,  imposed,  observed 
and  followed  by  any  or  all  electrical  utilities;  ascertain  and  fix  adequate 
and  reasonable  standards  for  the  measurement  of  quality,  quantity,  initial 
voltage  or  other  condition  pertaining  to  the  supply  of  the  product,  com- 
modity, or  service  furnished  or  rendered  by  any  and  all  electrical  utilities, 
prescribe  reasonable  regulations  for  the  examination  and  testing  of  such 
product,  commodity  or  service  and  for  the  measurement  thereof;  establish 
or  approve  reasonable  rules,  regulations,  specifications  and  standards  to 
secure  the  accuracy  of  all  meters  and  appliances  for  measurement;  and  pro- 
vide for  the  examination  and  testing  of  any  and  all  appliances  used  for  the 
measurement  of  the  product,  commodity  or  service  of  any  electrical  utility. 

(4)  Valuations  and  revaluations. — The  commission  may  after  hearing  as- 
certain and  fix  the  value  of  the  whole  or  any  part  of  the  property  of  any 
electrical  utility  insofar  as  the  same  is  material  to  the  exercise  of  the  juris- 
diction of  the  commission,  and  may  make  revaluations  from  time  to  time 
and  ascertain  the  value  of  all  new  construction,  extensions  and  additions 
to  the  property  of  every  electrical  utility. 

(5)  May  investigate  condition  and  management  of  utility. — The  commis- 
sion may,  on  its  own  motion  and  whenever  it  may  be  necessary  in  the  per- 
formance of  its  duties,  investigate  and  examine  the  condition  and  man- 
agement of  electrical  utilities  or  any  particular  electrical  utility.  In  con- 
ducting such  investigations  the  commission  may  proceed  either  with  or 
without  a  hearing  as  it  may  deem  best. 

(6)  Adjustment  of  complaints  on  rates,  charges  or  service — reparations — 
time  to  file  complaints — actions  to  recover — time  limit. — When  complaint 
has  been  made  to  the  commission  concerning  any  rate  or  charge  for  any 
electric  current  furnished  or  service  performed  by  any  electrical  utility,  and 
the  commission  has  found  after  hearing  and  investigation  that  the  electrical 
utility  has  charged  an  unreasonable,  excessive  or  discriminatory  amount 
for  such  electric  current  or  service,  the  commission  may  order  that  the 
electrical  utility  make  due  reparation  to  the  complainant  therefor,  with 
interest  from  the  date  of  collection:  provided,  no  unreasonable  discrimina- 
tion will  result  from  such  reparation,  and  provided,  further,  that  no  order 
for  the  payment  of  reparation  upon  the  ground  of  unreasonableness  shall 
be  made  by  the  commission  in  any  instance  wherein  the  rate,  or  charge 
in  question  has  been  authorized  by  law;  and,  provided,  further,  that  no  as- 
signment of  a  reparation  claim  shall  be  recognized  by  the  commission  ex- 
cept assignments  by  operation  of  law  as  in  cases  of  death,  insanity,  bank- 
ruptcy, receivership  or  order  of  court.  If  the  electrical  utility  does  not  com- 
ply with  the  order  for  the  payment  of  reparation  within  the  time  specified 
in  such  order,  suit  may  be  instituted  in  any  court  of  competent  jurisdiction 
to  recover  the  same,  and  upon  trial  of  such  suit  a  duly  certified  copy  of  the 
order  of  the  commission  shall  be  prima  facie  evidence  of  the  facts  therein 
set  forth.  All  complaints  concerning  unreasonable,  excessive  or  discrimina- 
tory charges  on  which  reparation  orders  may  be  made  shall  be  filed  with 
the  commission  within  two  years  from  the  time  the  cause  of  action  accrues, 
and  the  suit  for  enforcement  of  the  order  shall  be  commenced  in  the  court 
within  one  year  from  the  date  of  the  order  of  the  commission.  The  remedy 
in  this  subdivision  provided  shall  be  cumulative  and  in  addition  to  any 
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other  remedy  or  remedies  in  this  chapter  provided  in  case  of  failure  of  an 
electrical  utility  to  obey  an  order  or  decision  of  the  commission. 

(7)  Inspect  property  of  utility — examine  employees. — The  commission, 
each  commissioner,  and  each  person  employed  by  the  commission  shall 
have  the  right  at  any  and  all  times  to  inspect  the  property,  plant  and  facil- 
ities of  any  electrical  utility,  and  to  inspect  or  audit  at  reasonable  times  the 
accounts,  books,  papers  and  documents  of  any  electrical  utility,  and  for  the 
purposes  herein  mentioned  the  commission,  each  commissioner,  and  each 
person  employed  by  the  commission  may  during  all  reasonable  hours  enter 
upon  any  premises  occupied  by  or  under  the  control  of  any  electrical  util- 
ity. The  commission,  each  commissioner,  and  any  employee  of  the  commis- 
sion authorized  to  administer  oaths  shall  have  power  to  examine  under 
oath  any  officer,  agent  or  employee  of  such  electrical  utility  in  relation  to 
the  business  and  affairs  of  such  electrical  utility,  but  written  record  of  the 
testimony  or  statement  so  given  under  oath  shall  be  made  and  filed  with 
the  commission.  Any  person  other  than  a  commissioner  demanding  the 
right  to  perform  any  act  authorized  by  this  subdivision  shall  produce 
written  authority  from  the  commission  authenticated  by  its  seal. 

(8)  Access  to  tax  returns  of  utility. — In  the  performance  of  its  duties  un- 
der this  chapter  the  commission,  any  commissioner,  or  any  agent  or  em- 
ployee of  the  commission  with  written  authority  from  the  commission  au- 
thenticated by  its  seal,  is  hereby  authorized  to  inspect  or  make  copies  of 
all  income,  property,  or  other  tax  returns,  reports  or  other  information 
filed  by  electrical  utilities  with  or  otherwise  obtained  by  any  other  de- 
partment, commission,  board  or  agency  of  the  state  government,  and  all 
such  other  departments,  commissions,  boards  or  agencies  of  the  State  gov- 
ernment are  required  to  permit  the  same  to  be  done. 

(9)  Joint  investigation. — The  commission  shall  have  full  power  and  au- 
thority to  make  joint  investigations,  hold  joint  hearings,  and  issue  joint  or 
concurrent  orders  in  conjunction  or  concurrence  with  any  official  board  or 
commission  of  any  State  or  of  the  United  States,  whether  in  the  holding 
of  such  investigations  or  hearings,  or  in  the  making  of  such  orders,  the  com- 
mission shall  function  under  agreements  or  compacts  between  States,  or 
under  the  concurrent  power  of  States  to  regulate  interstate  commerce,  or 
as  an  agency  of  the  federal  government  or  otherwise. 

(10)  Actions  to  enforce  utility  to  obey  orders,  etc. — parties. — Whenever 
it  shall  appear  that  any  electrical  utility  is  failing  or  omitting,  or  about  to 
fail  or  omit,  to  do  anything  required  of  it  by  law  or  by  order  of  the  com- 
mission, or  is  doing  anything,  or  about  to  do  anything,  or  permitting  any- 
thing, or  about  to  permit  anything,  to  be  done  contrary  to  or  in  violation  of 
law  or  of  any  order  of  the  commission  an  action  or  proceeding  shall  be 
prosecuted  in  any  court  of  competent  jurisdiction  in  the  name  of  the  com- 
mission or  the  State  for  the  purpose  of  having  such  violation  or  threatened 
violation  discontinued  or  prevented,  either  by  mandamus,  injunction,  or 
other  appropriate  relief,  and  in  such  action  or  proceeding  it  shall  be  per- 
missible to  join  such  other  persons,  corporations  or  municipalities  as 
parties  thereto  as  may  be  reasonably  necessary  to  make  the  order  of  the 
court  in  all  respects  effective. 

(11)  One  commissioner  may  hold  investigation — commissioners   to  con- 

IV.-S.C.-31 
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firm — may  employ  special  agent  to  examine  witnesses,  etc. — Any  investi- 
gation, inquiry,  or  hearing  which  the  commission  has  power  to  undertake  or 
hold  may  be  undertaken  or  held  by  or  before  any  one  or  more  of  the 
commissioners,  upon  condition,  however,  that  such  commissioner  or  com- 
missioners shall  have  been  authorized  by  the  commission  to  undertake  or 
hold  such  investigation,  inquiry,  or  hearing,  and  each  investigation,  in- 
quiry or  hearing,  before  or  by  any  such  commissioner  or  commissioners 
shall  be  deemed  to  be  the  investigation,  inquiry,  and  hearing  of  the  com- 
mission. Any  determination,  ruling,  or  order  of  a  commissioner  or  com- 
missioners, upon  any  such  investigation,  inquiry,  or  hearing  undertaken 
or  held  by  him  or  them,  shall  not  become  effective  until  due  notice  has 
been  given  to  the  commission  and  the  same  has  been  approved  and  con- 
firmed by  at  least  a  quorum  of  the  commission  and  ordered  to  be  filed  in 
its  office.  Upon  such  confirmation  and  order,  such  determination,  ruling, 
or  order  shall  be  the  determination,  ruling  or  order  of  the  commission.  In 
any  investigation,  inquiry,  or  hearing  now  pending,  or  which  may  hereafter 
be  instituted,  the  commission  is  hereby  authorized  to  employ  a  special 
agent  or  examiner,  who  shall  have  power  to  administer  oaths,  examine 
witnesses,  and  receive  evidence  in  any  locality  which  the  commission,  hav- 
ing regard  to  the  public  convenience  and  the  proper  discharge  of  its  func- 
tions and  duties,  may  designate.  The  testimony  and  evidence  so  taken  or 
received  shall  have  the  same  force  and  effect  as  if  taken  or  received  by  the 
commission,  or  any  one  or  more  of  the  commissioners  as  above  provided. 

(12)  Rules  and  regulations. — The  commission  may  make  such  rules  and 
regulations  not  inconsistent  with  law  as  may  be  proper  in  the  exercise  of 
its  powers  or  for  the  performance  of  its  duties  under  this  chapter,  all  of 
which  shall  have  the  force  of  law. 

(13)  Further  duties  and  powers  of  commission. — In  addition  to  the  fore- 
going expressly  enumerated  powers  the  commission  shall  have  full  power 
and  authority,  and  it  shall  be  its  duty  to  enforce,  execute,  administer,  and 
carry  out  by  its  order,  ruling,  regulation,  or  otherwise,  all  the  provisions 
of  this  chapter  relating  to  the  powers,  duties,  limitations,  and  restrictions 
imposed  upon  electrical  utilities  by  this  chapter  or  any  other  provisions  of 
the  law  of  this  State  regulating  electrical  utilities. 

(14)  Staff  counsel — attorney  general  to  be  legal  head  of  actions. — The 
commission  shall  have  power  to  employ  such  technical  administrative  and 
clerical  staff  as  it  may  deem  necessary  to  carry  out  the  provisions  of  this 
chapter  and  to  perform  the  duties  and  exercise  the  powers  conferred  upon 
it  by  law  in  relation  to  electrical  utilities.  The  attorney  general  is  hereby 
empowered  and  authorized  to  employ  additional  legal  counsel  upon  the 
recommendation  of  the  commission,  for  a  period  of  one  year,  at  a  salary 
of  not  exceeding  four  thousand  ($4,000.00)  dollars;  and  this  shall  be  for 
the  period  of  one  year  only.  And  the  attorney  general  shall  be  the  legal 
head  of  suits  or  actions  arising  under  this  chapter;  the  said  salary  to  be 
paid  out  of  funds  of  the  commission. 

(15)  Exercise  of  certain  other  powers  not  excluded. — The  enumeration 
of  the  powers  of  the  commission  as  herein  set  forth  shall  not  be  construed 
to  exclude  the  exercise  of  any  power  which  the  commission  would  other- 
wise have  under  the  provisions  of  law. 
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(16)  Powers  herein  additional. — Nothing  contained  in  this  chapter  shall 
be  construed  to  divest  the  commission  of  any  power  now  possessed  by  it 
to  regulate  electrical  utilities,  and  the  duties  and  powers  hereby  devolved 
upon  the  commission  are  in  addition  to  those  now  imposed  by  law. 

(17)  Assessments  on  utilities  to  provide  funds  to  pay  expenses  and 
charges — amount  limited. — All  expenses  and  charges  incurred  by  the  com- 
mission in  the  administration  of  this  chapter  and  in  the  performance  of  its 
duties  thereunder,  shall  be  defrayed  by  assessments  made  by  the  comptrol- 
ler general  against  the  electrical  utilities  regulated  thereunder  and  based 
upon  the  gross  revenues  collected  by  the  said  electrical  utilities  from  their 
business  done  wholly  within  the  State  of  South  Carolina;  in  the  manner 
as  it  set  out  in  sections  6076,  6118,  and  3253-22,  for  other  corporations: 
provided,  that  the  commission  shall  not  expend  a  greater  sum  than 
$35,000.00  yearly,  if  so  much  be  necessary,  to  meet  the  obligations  arising 
out  of  the  administration  of  this  chapter. 

(18)  Commission  to  file  annual  report — contents. — As  a  separate  section 
or  division  of  the  annual  report  which  it  is  now  required  by  law  to  make, 
the  commission  annually  shall  file  a  report  containing  a  full  and  complete 
account  of  its  transactions  and  proceedings  under  this  chapter  for  the 
preceding  calendar  year,  together  with  such  other  pertinent  facts,  sug- 
gestions and  recommendations  as  it  may  deem  of  value  to  the  people  of  the 
State. 

1932  (37)  1497. 

Rules  Promulgated  by  The  Public  Service  Commission  Governing  Common  Car- 
riers by  Rail  and  Express  Companies  under  act  871  of  1932  Code  (The  authority  for 
issuance  of  said  rules  is  evidently  act  871  of  1932  Acts  and  Joint  Resolutions.  The 
said  rules  were  placed  under  §  8248.  1932  Code,  when  published  in  1937  Acts  and 
Joint  Resolutions.): 

(Filed  secretary  state's  office  June  30,  1937.) 

Rule  No.  5.  (a)  Approval  of  rates  of  public  utilities  All  rates,  tolls,  charges  and 
fares  proposed  to  be  put  into  effect  by  any  public  utility  under  the  regulation  of  this 
Commission,  shall  be  first  approved  by  this  Commission  before  they  shall  become 
effective,  unless  they  are  exempt  from  such  approval  by  statute  or  other  provision  of 
law. 

Rule  No.  5  (b)  No  rate,  toll,  charge,  fare  nor  service  of  any  public  utility  under 
the  regulation  of  this  Commission  shall  be  deemed  approved  nor  consented  to  by  the 
mere  filing  of  a  schedule  or  other  evidence  thereof  in  the  offices  of  the  Commission; 
but  such  approval  and  consent  to  be  good  must  be  actually  and  affirmatively  made. 

Public  utilities  appealing  from  rate  decision  file  bond,  see  section  8240. 

Non-resident    witness,    summoned    to  director  of  a  foreign  corporation  which 

testify    before    railroad    commission    as  has  no  officers  or  agents  in  this  state,  is 

officer  of  domestic  corporation,  is  served,  exempt  from  such  service.  State  v.  Broad 

while  present  to  testify  as  ordered,  with  River  Power  Co.,  168  S  .C.  409;  167  S.  E. 

papers  in  new  proceeding  to  testify  as  644. 

§  8555-5.     Procedure. 

(1)  Additional  hearings — notice. — The  commission  may,  in  addition  to 
the  hearings  specifically  provided  for  by  this  chapter,  conduct  such  other 
hearings  as  may  be  required  in  the  administration  of  the  powers  and  duties 
conferred  upon  it  by  this  chapter  and  by  other  acts  relating  to  electrical 
utilities.  Notice  of  all  such  hearings  shall  be  given  those  interested  therein. 

(2)  Hearings  to  be  governed  by  law  and  rules  of  commission. — All  hear- 
ings, investigations  and  proceedings  shall  be  governed  by  law  and  by  rules 
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of  practice  and  procedure  adopted,  or  to  be  adopted  by  the  commission. 

(3)  Subpoenas  and  other  processes — service. — The  commission  and  eacn 
commissioner  may  issue  subpoenas,  subpoenas  duces  tecum,  and  all  other 
necessary  processes  in  proceeding  pending  before  it,  and  such  process  shall 
extend  to  all  parts  of  the  State  and  may  be  served  by  any  person  authoriz- 
ed by  law  to  serve  processes. 

(4)  Commissioners  may  administer  oaths,  examine  witnesses,  certify 
official  acts — contempt  not  to  comply  with  orders. — The  commission  and 
each  of  the  commissioners,  for  the  purposes  mentioned  in  this  chapter,  may 
administer  oaths,  examine  witnesses  and  certify  official  acts.  In  case  of 
failure  on  the  part  of  any  person  or  persons  to  comply  with  any  lawful 
order  of  the  commission,  or  of  any  commissioner,  or  with  any  subpoena  or 
subpoena  duces  tecum,  or  in  the  case  of  the  refusal  of  any  witness  to  testify 
concerning  any  matter  on  which  he  may  be  interrogated  lawfully,  any 
court  of  record  of  general  jurisdiction,  or  a  judge  thereof,  may  on  applica- 
tion of  the  commission  or  of  a  commissioner  compel  obedience  by  proceed- 
ings for  contempt  as  in  the  case  of  disobedience  of  the  requirements  of  a 
subpoena  issued  from  such  court  of  a  refusal  to  testify  therein. 

(5)  Deposition  of  witnesses. — The  commission  or  any  commissioner  or 
any  party  to  the  proceedings  may,  in  any  investigation  or  hearing  before 
the  commission,  cause  the  deposition  of  witnesses  residing  within  or  with- 
out the  State  to  be  taken  in  the  manner  prescribed  by  law  for  taking 
depositions  in  civil  actions  in  the  courts  of  this  State. 

(6)  Witnesses'  incriminating  testimony — perjury. — No  person  shall  be 
excused  from  testifying  or  from  producing  any  book,  document,  paper  or 
account  in  any  investigation,  or  inquiry  by,  or  hearing  before  the  commis- 
sion or  any  commissioner,  when  ordered  to  do  so,  upon  the  ground  that  the 
testimony  or  evidence,  book,  document,  paper,  or  account,  required  of  him 
may  tend  to  incriminate  him  or  subject  him  to  penalty  of  forfeiture;  but 
no  person  shall  be  prosecuted,  punished  or  subjected  to  any  forfeiture  or 
penalty  for  or  on  account  of  any  act,  transaction,  matter  or  thing  concern- 
ing which  he  shall  have  been  compelled  under  oath  to  testify  or  produce 
documentary  evidence:  provided,  that  no  person  so  testifying  shall  be  ex- 
empt from  prosecution  or  punishment  for  any  perjury  committed  by  him 
in  his  testimony. 

(7)  Evidence  admission  of  copies  of  official  documents  —  commission 
may  charge  to  furnish  authenticated  copies  of  documents. — Copies  of  of- 
ficial documents  and  orders  filed,  or  deposited  according  to  law  in  the  of- 
fice of  the  commission,  certified  by  a  commissioner  or  by  the  secretary  of 
the  commission  under  its  official  seal  to  be  true  copies  of  the  original,  shall 
be  evidence  in  like  manner  as  the  originals  in  all  matters  before  the  com- 
mission and  in  the  courts  of  this  State.  The  commission  by  rule  may  pre- 
scribe reasonable  charges  to  be  paid  for  furnishing  authenticated  copies 
of  such  documents  and  orders. 

(8)  Witnesses — compensation. — Witnesses  who  are  summoned  before 
the  commission  shall  be  paid  by  the  party  or  parties  at  whose  instance  they 
are  summoned  the  same  fees  and  mileage  as  are  paid  to  witnesses  in  the 
courts  of  common  pleas  of  this  State,  and  witnesses  whose  depositions  are 
taken  pursuant  to  the  provisions  of  this  chapter,  and  the  officer  taking  the 
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same  shall  be  entitled  to  be  paid  by  the  party  or  parties  at  whose  instance 
the  deposition  is  taken  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  common  pleas  of  this  State. 

(9)  Utility  to  furnish  books,  accounts,  etc.,  at  designated  places.  — 
The  commission  may  require,  by  order  served  in  any  electrical  utility  in 
the  manner  provided  in  subdivision  (11)  of  this  section,  the  production 
within  this  State  at  such  time  and  place  as  it  may  designate,  of  any  books, 
accounts,  papers  or  records  of  the  electrical  utility  relating  to  its  business 
or  affairs  within  the  State,  pertinent  to  any  lawful  inquiry  and  kept  by 
said  electrical  utility  in  any  office  or  place  within  or  without  this  State 
or  at  its  option,  verified  copies  in  lieu  thereof,  so  that  an  examination 
thereof  may  be  made  by  the  commission  or  under  its  direction. 

(10)  Complaints  against  utility. — The  commission  on  its  own  motion,  or 
any  person,  corporation  or  municipality,  having  an  interest  in  the  subject 
matter,  including  any  electrical  utility  concerned,  may  complain  in  writ- 
ing setting  forth  any  act  or  thing  done  or  omitted  to  be  done  by  any  elec- 
trical utility  in  violation,  or  claimed  violation,  of  any  law  which  the  com- 
mission has  jurisdiction  to  administer,  or  of  any  order  or  rule  of  the  com- 
mission. 

(11)  Copy  of  complaint  to  be  served  on  party  complained  of — service 
other  notices. — Upon  the  filing  of  a  complaint,  the  commission  shall  cause 
a  copy  thereof  to  be  served  upon  the  person,  corporation,  or  electrical 
utility  complained  of.  Service  of  all  complaints  or  notices  in  all  hearings, 
investigations  and  proceedings  pending  before  the  commission,  except 
service  of  the  processes  provided  for  by  subdivision  (3)  of  this  section, 
may  be  made  personally  or  by  mail  as  the  commission  may  direct. 

(12)  Time  and  place  of  hearing — service  of  notice  —  time  —  dismissal 
without  hearing. — The  commission  shall  fix  the  time  and  place  of  all  hear- 
ings, if  any  is  required,  and  shall  serve  notice  thereof,  not  less  than  twenty 
days  before  the  time  set  for  such  hearing,  unless  the  commission  shall  find 
that  public  necessity  requires  that  such  hearing  be  held  at  an  earlier  date, 
in  which  event  the  notice  shall  be  reasonable  in  view  of  all  the  circum- 
stances. The  commission  may  dismiss  any  complaint  without  a  hearing  if 
in  its  opinion  a  hearing  is  not  necessary  in  the  public  interest  or  for  the 
protection  of  substantial  rights. 

(13)  Party  complained  of  entitled  to  be  heard  and  to  introduce  evidence. 
— At  the  time  fixed  for  any  hearing  before  the  commission  or  a  commis- 
sioner, or  the  time  to  which  the  same  may  have  been  continued,  the  com- 
plaint and  the  person,  corporation  or  electrical  utility  complained  of  shall 
be  entitled  in  person  or  by  attorney  to  be  heard  and  to  introduce  evidence. 

(14)  Orders  of  commission — service  on  parties  affected — time  to  become 
effective — duration. — After  the  conclusion  of  a  hearing,  the  commission 
shall  make  and  file  its  findings  and  order  with  its  opinion,  if  any.  Its  find- 
ings shall  be  in  sufficient  detail  to  enable  the  court  on  review  to  determine 
the  controverted  questions  presented  by  the  proceeding  and  whether  prop- 
er weight  was  given  to  the  evidence.  A  copy  of  such  order,  certified  under 
the  seal  of  the  commission,  shall  be  served  either  personally  or  by  regis- 
tered mail  upon  the  person,  corporation  or  electrical  utility  against  whom 
it  runs,  or  his  or  its  attorney,  and  notice  thereof  shall  be  given  either  per- 
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sonally  or  by  registered  mail  to  the  other  parties  to  the  proceedings  or 
their  attorneys.  The  order  shall  take  effect  and  become  operative  twenty 
days  after  the  service  thereof,  unless  otherwise  provided,  and  shall  con- 
tinue in  force  either  for  a  period  which  may  be  designated  therein  or  until 
changed  or  revoked  by  the  commission.  If  an  order  cannot,  in  the  judg- 
ment of  the  commission,  be  complied  with  within  twenty  days,  the  com- 
mission may  grant  and  prescribe  such  additional  time  as  in  its  judgment 
is  reasonably  necessary  to  comply  with  the  order,  and  may,  on  application 
and  for  good  cause  shown,  extend  the  time  for  compliance  fixed  in  its 
order. 

(15)  Orders  may  be  rescinded  or  amended — service — effect. — The  com- 
mission may  at  any  time,  except  in  those  cases  provided  for  in  subdivision 
17,  after  notice  and  after  opportunity  to  be  heard  as  provided  in  the  case 
of  complaints,  rescind,  or  amend,  any  order  or  decision  made  by  it.  Any 
order  rescinding  or  amending  a  prior  order  or  decision,  after  notice  thereof, 
either  personal  or  by  registered  mail,  is  given  to  the  electrical  utility  af- 
fected and  to  the  other  parties  to  the  proceedings,  shall  have  the  same 
effect  as  is  herein  provided  for  original  orders  or  decisions,  but  no  such 
order  shall  affect  the  legality  or  validity  of  any  acts  done  pursuant  to  the 
original  order  before  service  of  notice  of  such  change. 

(16)  Records  of  proceedings  to  be  kept — reporter  to  take  testimony. — 
A  full  and  complete  record  shall  be  kept  of  all  proceedings  had  before  the 
commission  or  any  commissioner  on  any  formal  hearing,  and  all  testimony 
shall  be  taken  down  by  a  reporter  appointed  by  the  commission. 

(17)  Rehearing. — After  an  order  or  decision  has  been  made  by  the  com- 
mission, any  party  to  the  proceedings  may  within  ten  days  after  service 
of  notice  of  the  entry  of  the  order  or  decision  apply  for  a  rehearing  in  re- 
spect to  any  matter  determined  in  such  proceedings  and  specified  in  the 
application  for  rehearing,  and  the  commission  shall  have  power,  in  case 
it  appears  to  it  to  be  proper,  to  grant  and  hold  such  rehearing.  The  com- 
mission shall  either  grant  or  refuse  an  application  for  rehearing  within 
twenty  days,  and  a  failure  by  the  commission  to  act  upon  such  application 
within  that  period  shall  be  deemed  a  refusal  thereof.  If  the  application  be 
granted,  the  commission's  order  shall  be  deemed  vacated,  and  the  commis- 
sion shall  enter  a  new  order  after  the  rehearing  has  been  concluded. 

(18)  Pleadings,  practice  and  procedure. — The  commission  is  authorized 
to  prescribe  rules  governing  pleadings,  practice,  and  procedure  before  it 
not  inconsistent  with  the  provisions  of  this  chapter  or  any  other  pro- 
visions of  law. 

1932  (37)  1497. 

§  8555-6.     Review  of  order  of  the  commission. 

(1)  Court  may  review  orders — rehearing — time  to  apply. — Any  party 
in  interest  being  dissatisfied  with  an  order  of  the  commission  may  com- 
mence an  action  in  any  court  of  competent  jurisdiction  against  the  com- 
mission and  other  interested  parties  as  defendants  to  vacate  or  set  aside, 
either  in  whole  or  in  part,  any  such  order  on  the  ground  that  the  order  is 
unlawful  or  unreasonable,  but  no  cause  of  action  shall  accrue  to  vacate 
or  set  aside,  either  in  whole  or  in  part,  any  order  of  the  commission,  except 
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an  order  on  a  rehearing,  unless  a  petition  to  the  commission  for  a  rehear- 
ing has  been  filed  and  refused,  or  deemed  refused  because  of  the  com- 
mission's failure  to  act  thereon  within  twenty  days.  Any  action  brought 
hereunder  must  be  commenced  within  thirty  days  from  the  date  of  service 
of  notice  of  the  order  of  the  commission  on  a  rehearing,  or  of  its  refusal  of 
a  petition  for  rehearing,  either  by  order  or  failure  to  act  thereon  within 
twenty  days. 

(2)  Effect  of  review  on  operation  of  commission's  order — suspension  of 
commission's  order  —  parties  affected  by  suspension  to  be  secured.  — 
The  pendency  of  proceedings  to  review  shall  not  of  itself  stay  or  suspend 
the  operation  of  the  order  of  the  commission,  but  during  the  pendency  of 
such  proceedings  the  court,  upon  reasonable  notice  and  after  hearing  in 
its  discretion  may  stay  or  suspend,  either  in  whole  or  in  part,  the  opera- 
tion of  the  commission's  order  on  such  terms  as  it  deems  just,  and  in  ac- 
cordance with  the  practice  of  the  court.  Any  party  shall  have  the  right  to 
secure  from  the  court  in  which  a  review  of  the  order  of  the  commission  is 
in  good  faith  sought,  an  order  suspending  or  staying  the  operation  of  the 
order  of  the  commission,  pending  a  review  of  such  order,  by  adequately 
securing  all  persons,  corporations  and  municipalities,  who  will  be  af- 
fected by  such  suspension  or  stay  against  loss  due  to  the  delay  in  the  en- 
forcement of  the  order,  in  case  the  order  under  review  is  affirmed,  the  se- 
curity to  be  approved  and  to  be  in  such  form  and  amount  as  shall  be  di- 
rected by  the  court  granting  the  stay  or  suspension. 

(3)  Actions  arising  hereunder  to  be  given  priority  of  hearing  except 
election  cases. — All  actions  and  proceedings  for  review  under  this  chapter, 
and  all  actions  or  proceedings  to  which  the  commission  or  the  State  of 
South  Carolina,  or  any  of  its  governmental  agencies,  may  be  parties,  and 
in  which  any  question  arises  under  this  chapter,  or  under  or  concerning 
any  order  or  decision  of  the  commission  thereunder,  shall  be  given  priority 
of  hearing  in  all  courts  over  all  other  civil  causes  except  election  cases 
irrespective  of  position  on  the  calendar. 

(4)  Burden  of  proof  on  complaint. — In  all  actions  and  proceedings  aris- 
ing under  this  chapter  or  growing  out  of  the  exercises  of  the  powers 
herein  granted  to  the  commission,  the  burden  of  proof  shall  be  on  the  party 
attacking  any  order  of  the  commission  to  show  that  the  same  is  unlawful 
or  unreasonable. 

1932  (37)  1497. 

§  8555-7.     Penalties  for  violations. 

(1)  Penalties  for  violating  chapter  or  orders  of  commission. — Any  per- 
son or  corporation  violating  any  provision  of  this  chapter,  or  failing,  omit- 
ting, or  neglecting  to  obey,  observe  or  comply  with  any  lawful  order  of 
the  commission,  or  any  part  or  provision  thereof,  shall  be  subject  to  a  pen- 
alty of  not  less  than  one  hundred  dollars  nor  more  than  five  thousand  dol- 
lars for  each  offense  and  reasonable  expenses  including  attorney's  fees. 

(2)  Construction — corporations  may  be  liable. — In  construing  and  en- 
forcing the  provisions  of  this  chapter  relating  to  penalties,  the  act,  omis- 
sion or  failure  of  any  officer,  agent  or  employee,  of  any  corporation  or 
person  acting  within  the  scope  of  his  official  duties  or  employment,  shall  in 


§  8555-7  Civil  Code  Page  968 

every  case  be  deemed  to  be  also  the  act,  omission  or  failure  of  such  cor- 
poration or  person. 

(3)  Every  violation  a  separate  offense. — Every  violation  of  the  provi- 
sion of  this  chapter  or  of  any  lawful  order  of  the  commission,  or  any  part 
thereof,  by  any  corporation  or  person  is  a  separate  and  distinct  offense,  and 
in  case  of  a  continuing  violation  each  day's  continuance  thereof  shall  be 
deemed  to  be  a  separate  and  distinct  offense. 

(4)  Penalties  cumulative — suits  to  recover  penalties. — All  penalties  ac- 
cruing under  this  chapter  shall  be  cumulative,  and  a  suit  for  the  recovery 
of  one  penalty  shall  not  be  a  bar  to  or  affect  the  recovery  of  any  other 
penalty  or  forfeiture  or  be  a  bar  to  any  criminal  prosecution  against  any 
electrical  utility  or  any  officer,  director,  agent  or  employee  thereof,  or  any 
other  corporation  or  person. 

(5)  Actions  to  recover  penalties  to  be  in  name  of  State. — Actions  to  re- 
cover penalties  under  this  chapter  shall  be  brought  in  the  name  of  the  State 
of  South  Carolina  in  any  court  of  competent  jurisdiction. 

(6)  Penalties  not  applicable  to  municipality  but  to  employees  personalty. 
— The  penalties  herein  prescribed  shall  not  be  deemed  to  apply  to  munici- 
palities, but  the  act,  omission  or  failure  of  an  officer,  agent  or  employee  of 
a  muncipality  constituting  a  violation  of  this  chapter  or  of  any  lawful  or- 
der of  the  commission,  or  any  part  thereof,  although  acting  for  the  munici- 
pality, shall  subject  him  personally  to  the  penalties  herein  prescribed. 

1932  (37)  1497. 

§  8555-8.     General  provisions. 

(1)  Charges  for  electricity  established  by  municipal  contract  or  fran- 
chise.— All  charges  for  electricity  for  light,  heat  or  power  heretofore  estab- 
lished by  any  franchise  granted  to  or  contract  made  prior  to  24th  March, 
1922,  with  any  person  or  corporation  by  any  municipality,  pursuant  to  and 
under  the  authority  of  the  laws  of  this  State,  are  to  be  deemed  excepted 
from  the  regulatory  powers  of  the  commission  and  to  be  unaffected  by 
the  provisions  of  this  article,  all  charges  established  by  any  franchise  or 
municipal  contract  subsequent  to  March  24,  1922,  shall  be  subject  to  the 
regulatory  powers  of  the  commission  and  may  be  changed  by  it  for  proper 
cause  under  the  provisions  of  this  article,  it  being  the  purpose  of  this  article 
to  regulate  such  charges  only  to  the  extent  that  it  may  be  done  consistent- 
ly with  the  constitution  of  this  State  and  of  the  United  States,  provided 
the  commission  shall  not  be  empowered  to  regulate  any  contracts  made  by 
any  municipality  with  its  customers,  provided,  that  nothing  in  this  article 
shall  be  construed  as  permitting  the  regulation  by  the  South  Carolina  util- 
ities commission  of  the  rates  to  be  charged  by  any  municipal  plant  to  any 
of  its  customers,  whether  these  customers  be  other  municipalities,  per- 
sons, firms  or  corporations. 

(2)  Effect  of  chapter  on  rights  and  powers  of  municipalities. — Nothing 
contained  in  this  chapter  shall  be  so  construed  as  to  modify,  abridge,  or  im- 
pair any  of  the  rights  or  powers  granted  to  cities  and  towns  under  the  pro- 
visions of  article  VIII,  sections  4  and  5,  or  any  other  provisions  of  the  Con- 
stitution of  this  State  and  every  right,  power  or  privilege  conferred  upon 
any  city  or  town  by  the  Constitution  of  this  State,  otherwise  appearing  to 
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be  modified,  abridged  or  impaired  by  any  provision  of  this  chapter,  is  to  be 
deemed  excepted  from  the  operation  thereof,  it  being  the  intention  of  this 
chapter  to  control  and  regulate  the  acts  of  cities  and  towns  only  to  the  ex- 
tent that  it  may  be  done  consistently  with  the  Constitution  of  this  State. 

(3)  Effect  on  police  regulations  and  ordinances  affecting  utilities  in  mu- 
nicipalities.— Nothing  contained  in  this  chapter  shall  be  so  construed  as  to 
limit  or  restrict  the  right  of  cities  and  towns  to  adopt  and  enforce  reason- 
able police  regulations  and  ordinances  affecting  electrical  utilities,  not  in- 
consistent with  the  provisions  of  this  chapter,  in  the  interest  of  public 
safety,  morals,  convenience,  health  and  good  order. 

(4)  Commerce  with  foreign  nations  or  among  the  states. — Neither  this 
chapter  nor  any  provision  thereof  shall  apply  or  be  construed  to  apply  to 
commerce  with  foreign  nations  or  commerce  among  the  several  States  of 
the  United  States,  except  insofar  as  the  same  may  be  permitted  under 
the  provisions  of  the  Constitution  of  the  United  States  and  the  acts  of 
Congress. 

(5)  Unconstitutionality  of  part  not  to  affect  other  parts. — If  any  part  of 
this  chapter  is  decided  to  be  unconstitutional  and  void  such  decision  shall 
not  affect  the  validity  of  the  remaining  parts  of  this  chapter,  unless  the 
part  held  void  is  indispensable  to  the  operation  of  the  remaining  parts. 
The  general  assembly  hereby  declares  that  it  would  have  passed  those 
parts  of  this  chapter  which  are  valid  and  omitted  any  parts  which  may  be 
unconstitutional,  if  it  had  been  advised  of  such  unconstitutionality  at  the 
time  of  the  passage  of  this  chapter. 

(6)  Duties  and  obligations  of  utilities  defined. — Neither  anything  con- 
tained in  this  chapter,  nor  any  duty  thereby  imposed,  nor  any  right,  power 
or  privilege  thereby  granted,  nor  the  exercise,  receipt  or  acceptance  of  any 
right,  privilege  or  permit  under  the  authority  of  this  chapter,  nor  any  act 
done  under  the  authority  of  this  chapter,  shall  be  so  construed,  or  given 
such  effect,  as  to  abrogate,  modify  or  in  any  way  affect  the  duties  and 
obligations  of  electrical  or  other  public  utilities,  or  any  of  them,  as  de- 
clared by  the  Supreme  Court  of  South  Carolina  in  the  case  of  State  ex  rel. 
Daniel,  Attorney  General,  vs.  Broad  River  Power  Company,  et  al.,  157  S. 
C,  1  (153  S.  E.,  537),  nor  shall  any  electrical  or  other  public  utility  now  or 
hereafter  be  released  to  any  extent  whatever  from  any  obligation  or  duty 
now  imposed  by  the  law  of  the  State  of  South  Carolina  as  therein  declared. 

(7)  Extent  of  repeal. — All  acts  or  parts  of  acts  inconsistent  with  this 
chapter  are  hereby  repealed,  but  all  statutes  of  this  State,  as  well  as  all 
parts  thereof,  insofar  as  they  may  relate  to  public  utilities,  other  than  elec- 
trical utilities  and  the  regulation  thereof,  are  not  repealed,  modified  or  im- 
paired in  any  way  by  this  chapter. 

1932  (37)  1497;  1934  (38)  1452;  1937  (40)  147. 

The  statute  authorizing  public  service  cause  of  this  section.  Clarke  v.  South 
authority  to  fix  rates  on  electric  power  Carolina  Public  Service  Authority,  177 
which  it  produced  was  not  invalid  be-      S.  C.  427,  181  S.  E.  481. 


§  8555-11  Civil  Code  Page  970 

CHAPTER  163-B 
South  Carolina  Public  Service  Authority 

8555-11.  Created.  lieu  of  taxes. 

8555-12.  Directors — advisory  board.  8555-19.  Net  earnings — use. 

8555-13.  Powers  of  the  authority.  8555-20.  Labor— materials— purchases. 

8555-14.  Default    of    obligations — reme-  8555-21.  Credit  and  taxing  power  of  the 
dies — receiver.  State  and  its  subdivisions  not  in- 

8555-15.  Acquire  property — procedure.  volved. 

8555-16.  Duties    and    powers    of    direc-  8555-22.  State  and  its  subdivisions  never 
tors — authority    after    organizing  levy  taxes  or  appropriate  for  pro- 

proceed    with    improvement    and  ject. 

development  of  S  a  n  t  e  e — Cooper  8555-23.  Amendments — effect. 

Rivers  project.  8555-24.  Severability. 

8555-17.  Use  of  the  facilities  and  opera-  8555-27.  Acquisition    of    federal    power 
tion  of  the  business  of  the  author-  commission   license   issued   to   Co- 

ity.  lumbia    Railway    and    Navigation 

8555-18.  Purpose  of  the  authority — dec-  Company  construct  Santee-Cooper 

laration  of  public  interest  property  hydro-electric  and  navigation  pro- 

and    securities — sale    of    electrical  Ject  by  authority  ratified, 

energy — make  certain  payments  in  8555-28.  Columbia  Canal. 

§  8555-11.  Created — offices. — There  is  hereby  created  a  body  corporate 
and  politic  to  be  known  as  the  South  Carolina  Public  Service  Authority 
(herein  called  the  "public  service  authority"),  with  a  principal  office  in  the 
city  of  Columbia,  county  of  Richland,  South  Carolina,  and  such  branch 
offices  in  the  State  of  South  Carolina  as  the  directors  may  determine. 
1934  (38)  1507. 

See  generally  Clarke  v.  South  Carolina      181  S.  E.  481. 
Public  Service  Authority,  177  S.  C.  427, 

§  8555-12.  Directors — advisory  board. — Such  public  service  authority  shall 
consist  of  a  board  of  seven  directors  to  be  appointed  by  the  Governor,  one 
from  each  congressional  district  of  the  State,  and  one  from  the  State  at 
large  who  shall  be  chairman.  Each  director  shall  serve  for  a  term  of  seven 
years,  and  until  his  successor  has  been  appointed  and  qualified,  except  that 
the  initial  terms  of  the  directors  shall  be  respectively  one,  two,  three,  four, 
five,  six  and  seven  years.  The  initial  term  of  the  chairman  shall  be  seven 
years  and  the  board  of  directors  shall  determine  by  lot  the  initial  terms 
of  the  other  directors.  At  the  expiration  of  the  term  of  each  director  and 
of  each  succeeding  director  the  Governor  shall  appoint  a  successor,  who 
shall  hold  office  for  a  term  of  seven  years,  or  until  his  successor  has  been 
appointed  and  qualified.  In  the  event  of  a  vacancy  occurring  in  the  office 
of  a  director  by  death,  resignation  or  otherwise,  the  Governor  shall  ap- 
point his  successor  who  shall  hold  office  for  the  unexpired  term.  No  director 
shall  receive  a  salary  for  services  as  director  until  the  authority  is  in  funds, 
but  each  director  shall  be  paid  his  actual  expenses  in  the  performance  of  his 
duties  hereunder,  the  same  to  be  advanced  from  the  contingent  fund  of 
the  Governor  until  such  time  as  the  public  service  authoritj'  is  in  funds,  at 
which  time  the  contingent  fund  shall  be  reimbursed.  After  the  public  ser- 
vice authority  is  in  funds,  the  compensation  and  expenses  of  each  member 
of  the  board  shall  be  paid  from  said  funds,  and  the  same  shall  be  fixed  by 
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the  advisory  board  hereinafter  established.  Members  of  the  board  of  direc- 
tors may  be  removed  for  cause  by  the  advisory  board  or  a  majority  thereof. 
No  member  of  the  General  Assembly  of  the  State  of  South  Carolina  shall 
be  eligible  for  appointment  as  director  of  said  public  service  authority 
during  the  term  of  his  office. 

For  the  assistance  of  the  board  of  directors  of  said  public  service  author- 
ity, there  is  hereby  established  an  advisory  board  to  be  known  as  the  ad- 
visory board  of  the  South  Carolina  public  service  authority,  to  be  composed 
of  the  Governor  of  the  State,  the  attorney  general,  the  state  treasurer,  the 
comptroller  general  and  the  secretary  of  the  state,  as  ex  officio  members, 
who  shall  serve  without  extra  compensation  other  than  necessary  travel- 
ing expenses.  Said  advisory  board  shall  perform  any  duties  imposed  on 
them  under  §§  8555-11  thru  8555-24,  and  shall  consult  and  advise  with  the 
board  of  directors  on  any  and  all  matters  which  by  the  board  of  directors 
may  be  referred  to  the  advisory  board.  The  board  of  directors  shall  make 
annual  reports  to  the  advisory  board,  which  reports  shall  be  submitted  to 
the  General  Assembly  by  the  Governor,  in  which  full  information  as  to 
all  of  the  acts  of  said  board  of  directors  shall  be  given,  together  with 
financial  statement  and  full  information  as  to  the  work  of  the  authority. 
The  advisory  board  shall  on  July  the  1st  of  each  year,  designate  some  repu- 
table certified  public  accountant  or  accountants,  resident  in  the  State  for  the 
purpose  of  making  a  complete  audit  of  the  affairs  of  said  authority,  which 
said  audit  shall  be  filed  with  the  annual  report  of  the  board  of  directors. 
1934  (38)  1507. 

§  8555-13.  Powers. — The  public  service  authority  shall  have  power  to  de- 
velop the  Cooper  River,  the  Santee  River,  and  the  Congaree  River  in  this 
State,  as  instrumentalities  of  intrastate,  interstate  and  foreign  commerce 
and  navigation;  to  produce,  distribute  and  sell  electric  power;  to  reclaim 
and  drain  swampy  and  flooded  lands;  and  to  reforest  the  water  sheds  of 
rivers  in  this  State;  and  shall  also  have  all  powers  which  may  be  necessary 
or  convenient  for  the  exercise  of  such  powers,  including,  without  limiting 
the  generality  of  the  foregoing,  the  following  powers: 

(1)  To  have  perpetual  succession  as  a  corporation. 

(2)  To  sue  and  be  sued. 

(3)  To  adopt,  use  and  alter  a  corporate  seal. 

(4)  To  acquire,  purchase,  hold,  use,  lease,  mortgage,  sell,  transfer,  and 
dispose  of  any  property,  real,  personal  or  mixed,  or  any  interest  therein. 

(5)  To  build,  construct,  maintain  and  operate  canals,  dams,  locks,  aque- 
ducts, reservoirs,  draw-spans,  ditches,  drains  and  roads,  and  to  lay  and  con- 
struct any  tunnels,  penstocks,  culverts,  flumes,  conduits,  mains  and  other 
pipes  necessary  or  useful  in  connection  therewith. 

(6)  To  divert  waters  from  the  Santee  River  by  means  of  a  canal  or  canals, 
flume  or  flumes  or  otherwise,  and  to  construct  and  maintain  a  dam  of  any 
height  or  size  for  the  purpose  of  impounding  said  waters  and  to  discharge 
the  same  into  the  Cooper  River  or  otherwise. 

(7)  To  build,  acquire,  construct  and  maintain  power  houses  and  any  and 
all  structures,  ways  and  means,  necessary,  useful  or  customarily  used  and 
employed  in  the  manufacture,  generation  and  distribution  of  water  power, 
steam  electric  power,  hydro-electric  power  and  any  and  all  other  kinds  of 
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power,  including  power  transmission  lines,  poles,  telephone  lines,  substa- 
tions, transformers,  and  generally  all  things  used  or  useful  in  the  manu- 
facture, distribution,  purchase  and  sale  of  power  generated  by  water, 
steam  or  otherwise. 

(8)  To  manufacture,  produce,  generate,  transmit,  distribute  and  sell  water 
power,  steam  electric  power,  hydro-electric  power  or  mechanical  power 
within  and  without  the  State  of  South  Carolina. 

(9)  To  reclaim  and  drain  swampy  and  flooded  lands. 

(10)  To  reforest  the  water  sheds  of  the  Cooper,  Santee  and  Congaree 
Rivers  and  to  prevent  soil  erosion  and  floods. 

(11)  To  make  by-laws  for  the  management  and  regulation  of  its  affairs. 

(12)  To  appoint  officers,  agents,  employees  and  servants,  to  prescribe 
their  duties,  and  to  fix  their  compensation. 

(13)  To  fix,  alter,  charge  and  collect  tolls  and  other  charges  for  the  use  of 
their  facilities  of,  or  for  the  services  rendered  by,  or  for  any  commodities 
furnished  by,  the  public  service  authority  at  rates  to  be  determined  by  it, 
such  rates  to  be  at  least  sufficient  to  provide  for  payment  of  all  expenses 
of  the  public  service  authority,  the  conservation,  maintenance  and  opera- 
tion of  its  facilities  and  properties,  the  payment  of  principal  and  interest 
on  its  notes,  bonds  and  other  evidences  of  indebtedness  or  obligation  and 
to  fulfill  the  terms  and  provisions  of  any  agreements  made  with  the  pur- 
chasers or  holders  of  any  such  notes,  bonds  or  other  evidences  of  indebted- 
ness or  obligation. 

(14)  To  borrow  money,  make  and  issue  negotiable  notes,  bonds  and  other 
evidences  of  indebtedness  of  the  public  service  authority  and  to  secure  the 
payment  of  such  obligations  or  any  part  thereof  by  mortgage,  lien,  pledge, 
or  deed  of  trust,  on  all  or  any  of  its  property,  contracts,  franchises  or 
revenues,  and  to  make  such  agreements  with  the  purchasers  or  holders  of 
such  notes,  bonds,  or  other  evidences  of  indebtedness,  or  with  others  in  con- 
nection with  any  such  notes,  bonds  or  other  evidences  of  indebtedness, 
whether  issued  or  to  be  issued,  as  the  public  service  authority  shall  deem 
advisable,  and  in  general  to  provide  for  the  security  for  said  notes,  bonds 
or  other  evidences  or  indebtedness  and  the  rights  of  the  holders  thereof. 

(15)  To  endorse  or  otherwise  guarantee  the  obligations  of  any  corpora- 
tion all  of  the  voting  stock  of  which  the  public  service  authority  may  own 
or  acquire. 

(16)  Without  limitation  of  the  foregoing  to  borrow  money  from  the 
United  States  government  or  any  corporation  or  agency  created,  designed 
or  established  by  the  United  States. 

(17)  To  make  contracts  of  every  name  and  nature  and  to  execute  all  in- 
struments necessary  or  convenient  for  the  carrying  on  of  its  business. 

(18)  To  have  power  of  eminent  domain. 

(19)  To  mortgage,  pledge,  hypothecate  or  otherwise  encumber  all  or  any 
of  the  property,  real,  personal,  or  mixed,  or  facilities,  or  revenues  of  the 
public  service  authority  as  security  for  notes,  bonds,  evidences  of  indebted- 
ness or  other  obligations  of  the  public  service  authority. 

(20)  To  do  all  acts  and  things  necessary  or  convenient  to  carry  out  the 
powers  granted  to  it  by  §§  8555-11  thru  8555-24  or  any  other  acts. 

(21)  To  investigate,  study  and  consider  all  undeveloped  power  sites  and 
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navigation  projects  in  the  State  and  to  acquire  and/or  develop  the  same 
as  need  may  arise  in  the  same  manner  as  herein  provided.  Provided,  always 
nevertheless;  that  said  investigations,  studies  and  considerations  of  said 
South  Carolina  public  service  authority  herein  created  shall  be  limited  to 
the  Congaree  River  and  its  tributaries  below  the  confluence  of  the  Broad 
and  Saluda  Rivers  and  the  Wateree  tributary  of  the  Santee  River  at  and 
near  a  point  at  or  near  Camden,  South  Carolina.  Provided,  however,  that 
the  public  service  authority  shall  have  no  power  at  any  time  or  in  any 
manner  to  pledge  the  credit  and /or  the  taxing  power  of  the  State  or  any 
of  its  political  subdivisions,  nor,  shall  any  of  its  obligations  or  securities 
be  deemed  to  be  obligations  of  the  State  or  of  any  of  its  political  subdivi- 
sions; nor  shall  the  State  be  legally,  equitably  or  morally  liable  for  the 
payment  of  principal  of  and/or  interest  on  such  obligations  or  securities. 
The  State  of  South  Carolina  does  hereby  pledge  to  and  agree  with  any 
person,  firm  or  corporation,  the  government  of  the  United  States  and  any 
corporation  or  agency  created,  designated  or  established  by  the  United 
States,  subscribing  to  or  acquiring  the  notes,  bonds,  evidences  of  indebted- 
ness or  other  obligations  to  be  issued  by  the  public  service  authority  for 
the  construction  of  any  project,  that  the  state  will  not  alter  or  limit  the 
rights  hereby  vested  in  the  public  service  authority  until  the  said  notes, 
bonds,  evidences  of  indebtedness  or  other  obligations,  together  with  the 
interest  thereon,  are  fully  met  and  discharged,  provided,  that  nothing 
herein  contained  shall  preclude  such  limitation  or  alteration  if  and  when 
and  after  adequate  provisions  shall  be  made  by  law  for  the  protection  of 
those  subscribing  to  or  acquiring  such  notes,  bonds,  evidences  of  indebted- 
ness or  other  obligations  of  the  public  service  authority.  The  State  of  South 
Carolina  and/or  any  political  subdivision  shall  in  no  way  be  responsible 
for  any  debts  or  obligations  contracted  by  or  for  the  authority,  and  the 
board  or  directors  of  the  authority,  the  advisory  board,  and/or  the  officers 
shall  make  no  debt  whatsoever  for  the  payment  of  which  the  State  and/or 
any  political  subdivision  shall  in  any  way  be  bound.  It  is  intended  that 
the  project  to  be  developed  hereunder  and  any  and  all  projects  undertaken 
by  the  provisions  of  §§  8555-11  thru  8555-24,  shall  be  financed  as  self- 
liquidating  projects  and  that  the  credit  and  taxing  powers  of  the  State, 
and  'or  its  political  subdivisions  shall  never  be  pledged  to  pay  said  debts 
and  obligations. 

Without  limiting  the  generality  of  the  foregoing,  the  public  service  au- 
thority shall  have  power  and  is  hereby  authorized  from  time  to  time  to  is- 
sue its  negotiable  bonds  and  to  secure  the  payment  of  the  same  by  mort- 
gage, lien,  pledge,  or  deed  of  trust,  on  or  of  all  or  any  of  its  property,  con- 
tracts, franchises  or  revenues.  Said  bonds  shall  be  authorized  by  resolution 
of  the  board  of  directors  and  shall  bear  such  date  or  dates,  be  in  such  forms, 
and  contain  such  provisions,  as  the  board  of  directors  may  determine.  Any 
resolution  or  resolutions  authorizing  any  notes,  bonds,  or  other  evidences  of 
indebtedness  may  contain  provisions,  which  shall  be  a  party  of  the  con- 
tract with  the  holders  thereof,  as  to  (a)  the  rates  of  tolls  and  other  charges 
for  use  of  the  facilities  of,  or  for  the  services  rendered  by,  or  for  the  com- 
modities furnished  by,  the  public  service  authority,  (b)  the  setting  aside 
of  reserves  or  sinking  funds  and  the  regulation  and  disposition  thereof, 
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(c)  reserving  the  right  to  redeem  the  notes,  bonds,  or  other  evidences  of 
indebtedness  at  such  prices,  not  exceeding  one  hundred  five  per  cent  of  the 
principal  amount  thereof  and  accrued  interest,  as  may  be  provided,  (d)  limi- 
tations on  the  issuance  of  additional  bonds,  (e)  the  terms  and  provisions  of 
any  mortgage  or  deed  of  trust  securing  the  bonds  or  under  which  the  same 
may  be  issued,  and  (f)  any  other  or  additional  agreements  with  the  holders 
of  such  notes,  bonds  or  other  evidences  of  indebtedness. 

The  public  service  authority  may  enter  into  any  mortgages,  deeds  of 
trust  or  other  agreements  with  any  bank  or  trust  company  or  other  person 
or  persons  in  the  United  States  having  power  to  enter  into  the  same,  in- 
cluding the  United  States  government  or  any  agency  or  creature  thereof, 
as  security  for  the  notes,  bonds  or  other  evidences  of  indebtedness  and  may 
transfer,  convey,  mortgage  or  pledge  all  or  any  of  the  property,  contracts, 
franchises  or  revenues  of  the  public  service  authority  thereunder.  Such 
mortgage,  deed  of  trust  or  other  agreement  may  contain  such  provisions 
as  may  be  customary  in  such  instruments  or  as  the  public  service  authority 
may  authorize,  including  (but  without  limitation)  provisions  as  to  (a)  the 
construction,  operation,  maintenance  and  repair  of  the  properties  or  facil- 
ities of  the  public  service  authority,  (b)  the  application  of  funds  and  the 
safeguarding  of  funds  on  hand  or  on  deposit,  (c)  the  rights  and  remedies 
of  said  trustee  and  the  holders  of  the  bonds,  (d)  possession  of  the  mortgaged 
properties,  and  (e)  the  terms  and  provisions  of  the  bonds,  and  may  also 
provide  for  a  franchise  for  operation  of  the  property  and  business  of  the 
public  service  authority,  or  any  part  thereof,  to  any  person,  firm  or  cor- 
poration, including  the  United  States  government,  or  any  agency  thereof, 
acquiring  the  mortgaged  property  or  any  part  thereof  upon  foreclosure 
for  a  period  of  not  to  exceed  twenty  years  from  the  date  of  such  acquisi- 
tion. 

The  powers  herein  conferred  upon  the  board  of  directors  shall  not  be 
construed  to  give  the  board  of  directors  the  power  to  sell,  except  by  way  of 
mortgage  or  deed  of  trust,  all  of  the  physical  property  of  the  authority,  but 
the  board  of  directors  may  sell  any  surplus  property  which  it  may  acquire 
and  which  said  board  of  directors  shall  deem  not  to  be  necessary  for  the 
purpose  of  the  development. 

1934  (38)  1507. 

§  8555-14.  Default  of  obligations — remedies — receiver. — Any  resolution 
authorizing  any  notes,  bonds  or  other  evidences  of  indebtedness,  and  any 
mortgage  or  trust  indenture  or  other  agreement  entered  into  pursuant 
thereto,  may,  whether  or  not  any  such  obligations  are  or  are  to  be  secured 
by  mortgage,  provide  that  in  the  event  that  (a)  default  shall  be  made  in 
the  payment  of  the  interest  on  any  or  all  such  obligations  when  and  as  the 
same  shall  become  due  and  payable,  (b)  default  shall  be  made  in  the  pay- 
ment of  the  principal  of  any  or  all  such  obligations  when  and  as  the  same 
shall  become  due  and  payable,  whether  at  the  maturity  thereof,  by  call  for 
redemption  or  otherwise,  or  (c)  default  shall  be  made  in  the  performance  of 
any  agreement  made  with  the  purchasers  or  successive  holders  of  any  such 
obligations,  and  such  default  shall  have  continued  such  period,  if  any,  as 
may  be  prescribed  by  said  resolution  or  said  mortgage,  trust  indenture  or 
other  agreement  in  respect  thereof,   the   trustees   under  such  mortgage, 
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trust  indenture  or  other  agreement  entered  into  in  respect  of  the  obligations 
authorized  thereby  (or,  if  there  shall  be  no  such  mortgage,  trust  indenture 
or  other  agreement,  or  trustee  thereunder,  a  trustee  appointed  in  the  man- 
ner provided  in  such  resolution  or  resolutions  by  the  holders  of  not  less 
than  twenty-five  per  centum  in  aggregate  principal  amount  of  the  obliga- 
tions authorized  thereby  and  at  the  time  outstanding)  may,  and  upon  the 
written  request  of  the  holders  of  twenty-five  per  centum  in  aggregate  prin- 
cipal amount  of  the  obligations  authorized  by  such  resolution  or  resolutions 
at  the  time  outstanding,  shall,  in  his  or  its  own  name,  but  for  the  equal  and 
proportionate  benefit  of  the  holders  of  all  of  such  obligations,  and  with  or 
without  having  possession  thereof: 

(1)  By  mandamus  or  other  suit,  action  or  proceeding  at  law  or  in  equity, 
enforce  all  rights  of  the  holders  of  such  obligations; 

(2)  Bring  suit  upon  such  obligations,  the  coupons  appurtenant  thereto, 
or  both; 

(3)  By  action  or  suit  in  equity,  require  the  authority  to  account  as  if  it 
were  the  trustee  of  an  express  trust  for  the  holders  of  such  obligations; 

(4)  By  action  or  suit  in  equity,  enjoin  any  acts  or  things  which  may  be 
unlawful  or  in  violation  of  the  rights  of  the  holders  of  such  obligations; 

(5)  After  such  notice  to  the  authority  as  such  resolution  may  provide, 
declare  the  principal  of  all  such  obligations  due  and  payable,  and  if  all 
defaults  shall  have  been  made  good,  then  with  the  written  consent  of  the 
holder  or  holders  of  twenty-five  per  centum  in  aggregate  principal  amount 
of  such  obligations  at  the  time  outstanding,  annul  such  declaration  and  its 
consequences; 

Provided,  however,  that  the  holders  of  a  majority  in  principal  amount 
of  such  obligations  at  the  time  outstanding  shall,  by  instrument  or  in- 
struments in  writing  delivered  to  such  trustee,  have  the  right  to  direct 
and  control  any  and  all  action  taken  or  to  be  taken  by  such  trustee  under 
this  section. 

Any  such  resolution,  mortgage,  indenture  or  agreement  may  likewise 
provide  that  in  any  such  suit,  action  or  proceeding,  any  such  trustee, 
whether  or  not  all  of  such  obligations  have  been  declared  due  and  payable, 
and  with  or  without  possession  of  any  thereof,  shall  be  entitled  as  of  right 
to  the  appointment  of  a  receiver  who  may  enter  upon  and  take  possession 
of  all  or  any  part  of  the  properties  of  the  authority  and  operate  and  main- 
tain the  same,  and  fix,  collect  and  receive  rates,  tolls,  and  charges  suf- 
ficient to  provide  revenues  to  pay  the  items  specified  in  clause  13  of  section 
8555-13  hereof  and  all  costs  and  disbursements  of  such  suit,  action  or  pro- 
ceeding, such  revenues  to  be  applied  in  conformity  with  the  provisions  of 
this  chapter  and  the  resolution  or  resolutions  authorizing  such  obligations, 
or  the  mortgage,  indenture  or  other  agreement  pursuant  to  which  the 
same  shall  have  been  issued.  In  any  suit,  action  or  proceeding  by  any  such 
trustee,  the  reasonable  fees,  counsel  fees  and  expenses  of  such  trustee  and 
of  the  receiver  or  receivers,  if  any,  shall  constitute  taxable  disbursements, 
and  all  costs  and  disbursements  allowed  by  the  court  shall  be  a  first  charge 
upon  any  revenues  pledged  to  secure  the  payment  of  such  obligations.  The 
circuit  court  of  the  county  of  Richland,  and  the  circuit  court  of  any  other 
county  wherein  is  located  the  principal  office  or  any  branch  office  of  the 
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authority  or  wherein  any  of  its  property  or  facilities  may  be  located,  or  any 
of  such  courts,  shall  have  jurisdiction  of  any  such  suit,  action  or  proceed- 
ing by  any  such  trustee,  and  of  all  property  involved  therein.  In  addition 
to  the  powers  hereinafter  specifically  provided  for,  each  such  trustee  shall 
have  and  possess  all  powers  necessary  or  appropriate  for  the  exercise  of 
any  thereof,  or  necessary  or  appropriate  for  the  general  representation  of 
the  holders  of  such  obligations  in  the  enforcement  of  their  right  or  rights. 

None  of  the  remedies  provided  for  in  this  section  shall  be  deemed  to  be 
exclusive,  and  any  one  or  more  than  one  or  all  thereof  shall  be  available  in 
connection  with  any  default  and  with  any  subsequent  default. 

1939  (41)  95. 

§  8555-15.  Acquire  property — procedure. — The  public  service  authority 
shall  have  the  right  to  acquire  by  purchase,  gift,  condemnation  or  in  any 
other  manner,  any  lands,  waters,  water  rights,  riparian  rights,  flowage 
rights,  easements,  licenses,  franchises,  engineering  data,  construction  plans 
or  estimates  prepared  for  the  development  of  the  Cooper  River  and  Santee 
River  or  any  other  real  or  personal  property  necessary  or  useful  in  carry- 
ing out  any  of  its  purposes  or  exercising  any  of  its  powers;  but  provided, 
however,  that  before  the  board  of  directors  can  acquire  and  pay  for,  with- 
out condemnation  as  herein  provided,  any  plans,  specifications,  franchises, 
or  any  kind  of  property  of  whatsoever  nature,  belonging  to  or  to  belong 
to  any  private  corporation  heretofore  chartered  by  this  State  or  any  other 
State  for  the  purpose  of  developing  the  Santee-Cooper  project,  a  full 
report  of  said  proposed  purchase  shall  be  submitted  in  writing  to  the  ad- 
visory board,  which  board  shall  order  a  public  hearing  on  said  proposed 
purchase  and  due  notice  of  said  hearing  shall  be  given  by  advertisement 
to  be  published  in  at  least  three  daily  papers  published  in  the  State  twice 
each  week  for  two  consecutive  weeks.  The  said  advisory  board  shall  care- 
fully investigate  said  proposed  purchase,  and  shall  file  its  report  in  writing 
with  the  secretary  of  state  and  the  board  of  directors  of  the  public  service 
authority.  If  said  report  shall  recommend  a  price  for  the  proposed  purchase, 
the  board  of  directors  may  forthwith  enter  into  a  contract  to  purchase  the 
same;  if  said  report  shall  disapprove  said  proposed  purchase,  the  board 
of  directors  may  submit  any  amended  proposed  agreement,  which  shall 
be  heard  by  the  advisory  board  in  the  same  manner,  or  shall  proceed  with 
condemnation  proceedings  as  herein  provided  for;  the  price  to  be  paid  to 
any  private  corporation  for  any  of  its  property  shall  be  subject  to  the  ap- 
proval of  the  original  purchaser  of  the  first  notes,  bonds  or  other  evidences 
of  indebtedness  issued  under  §§  8555-11  thru  8555-24.  The  public  service 
authority  shall  have  the  right,  power  and  privilege  to  condemn  and  take 
by  eminent  domain  any  or  all  of  the  rights  and  property  which  under  the 
terms  of  §§  8555-11  thru  8555-24  it  is  empowered  to  acquire.  Any  such 
condemnation  proceedings  shall  be  instituted  and  prosecuted  in  the  manner 
provided  for  and  authorized  in  article  9  of  chapter  160,  providing  for  secur- 
ing to  railroads  a  right-of-way  in  this  State.  Without  limiting  the  generality 
of  the  foregoing,  the  public  service  authority  shall  also  have  all  the  rights, 
powers  and  privileges  conferred  upon  telegraph  and  telephone  companies 
under  sections  8531  to  8540  and  also  the  rights,  powers  and  privileges  con- 
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ferred  upon  water  power  and  reservoir  companies  under  section  6026. 
1934  (38)  1507. 

§  8555-16.  Duties  and  powers  of  directors — authority  after  organizing  pro- 
ceed with  improvement  and  development  of  Santee-Cooper-Congaree  Riv- 
ers project. — The  powers  of  the  public  service  authority  shall  be  exercised 
by  the  board  of  directors,  with  the  exception  of  such  duties  as  §§  8555-11 
thru  8555-24  shall  impose  upon  the  advisory  board.  Four  directors  shall  con- 
stitute a  quorum  of  the  board  for  the  purpose  of  organizing  the  public  ser- 
vice authority  and  conducting  the  business  thereof  and  for  all  other  pur- 
poses and  all  action  may  be  taken  by  vote  of  a  majority  of  directors  present 
unless  in  any  case  the  by-laws  shall  require  a  larger  number.  The  board  of 
directors  shall  have  full  authority  to  manage  the  property  and  business  of 
the  public  service  authority,  and  to  prescribe,  amend  and  repeal  by-laws, 
rules  and  regulations  governing  the  manner  in  which  the  general  business 
of  the  public  service  authority  may  be  conducted  and  the  powers  granted 
to  it  may  be  exercised  and  embodied.  The  board  of  directors  shall  fix  and 
determine  the  number  of  officers,  agents,  employees  and  servants  of  the 
public  service  authority  and  their  respective  compensation  and  duties,  and 
may  delegate  to  one  or  more  of  their  number,  or  to  one  or  more  of  said 
officers,  agents,  employees  or  servants,  such  powers  and  duties  as  it  may 
deem  proper.  Each  director  shall  give  bond  for  the  faithful  performance  of 
his  duties  as  such  director  in  the  penal  sum  of  at  least  ten  thousand 
($10,000.00)  dollars,  the  premium  for  the  first  bonds  to  be  paid  by  the  Gov- 
ernor from  his  contingent  fund  to  be  reimbursed  when  the  authority  is  in 
funds,  and  all  subsequent  premiums  to  be  paid  from  funds  of  the  authority. 
The  board  of  directors  shall  require  similar  bonds  in  such  amounts  as  they 
may  determine  from  any  or  all  officers,  agents  and  employees  in  position 
of  responsibility  or  trust.  The  position  of  director  of  said  public  service 
authority  is  not  a  public  office,  and  the  state  shall  in  no  wise  be  respon- 
sible for  the  acts  of  said  directors,  but  each  director  and  his  surety  and  the 
public  service  authority  shall  be  responsible  for  all  acts  of  said  director  in 
connection  with  the  functions  herein  provided  for. 

Forthwith  upon  the  appointment  and  organization  of  the  public  ser- 
vice authority  it  shall  proceed  with  the  improvement  and  development  of 
the  Cooper  River,  the  Santee  River,  the  Congaree  River  and  their  tribu- 
taries up-stream  to  the  confluence  of  the  Broad  and  Saluda  Rivers  and 
up-stream  on  the  Wateree  River  to  a  point  at  or  near  Camden  for  the  aid 
and  benefit  of  commerce  and  navigation,  flood  control  and  drainage,  and 
for  the  development  of  the  hydro-electric  power  inherent  therein.  The 
authority  shall  investigate  other  power  and/or  navigation  projects  in 
the  State  and  shall  have  power  to  acquire  or  develop  desirable  ones  as 
early  as  practicable;  provided,  however,  that  nothing  in  §§  8555-11  thru 
8555-24  shall  be  construed  to  absorb,  supersede,  limit  or  obstruct  any  ap- 
plications now  pending  and  especially  the  proposed  Greenwood  County 
project  on  the  Saluda  River  near  Buzzards  Roost  by  any  political  subdivi- 
sion or  subdivisions  of  the  State  before  the  federal  emergency  administra- 
tion of  public  works  or  other  agency  of,  or  created,  designated  or  estab- 
lished by,  the  United  States. 

1934  (38)  1507. 
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§  8555-17.  Use  of  the  facilities  and  operation  of  the  business  of  the  author- 
ity.— The  use  of  the  facilities  of  the  public  service  authority  and  the  opera- 
tion of  its  business  shall  be  subject  to  the  rules  and  regulations  from  time 
to  time  adopted  by  the  public  service  authority;  provided,  however,  that 
the  public  service  authority  shall  not  be  authorized  to  do  anything  which 
will  impair  the  security  of  the  holders  of  the  notes,  bonds  or  other  evidences 
of  indebtedness  of  the  public  service  authority  or  violate  any  agreement 
with  them  or  for  their  benefit. 
1934  (38)  1507. 

§  8555-18.  Purpose — declaration  of  public  interest — property  and  secu- 
rities non-taxable — sale  of  electrical  energy — make  certain  payments  in 
lieu  of  taxes. — The  public  service  authority  is  created  primarily  for  the 
purpose  of  developing  the  Cooper  River,  the  Santee  River,  the  Congaree 
River  and  their  tributaries  upstream  to  the  confluence  of  the  Broad  and 
Saluda  Rivers  and  upstream  on  the  Wateree  River  to  a  point  at  or  near 
Camden  and  other  similar  projects  as  instrumentalities  of  intrastate,  in- 
terstate and  foreign  commerce  and  navigation;  of  reclaiming  waste  lands 
by  the  elimination  or  control  of  flood  waters,  reforesting  the  water  sheds 
of  such  rivers  and  improving  public  health  conditions  in  those  areas.  It  is 
hereby  found  and  declared  that  the  project  authorized  by  §§  8555-11  thru 
8555-24  is  for  the  aid  of  intrastate,  interstate  and  foreign  commerce  and 
navigation,  and  that  such  aid  and  improvement  of  intrastate,  interstate 
and  foreign  commerce  and  navigation  and  the  development,  sale  and  dis- 
tribution of  hydro-electric  power  is  in  all  respects  for  the  benefit  of  all  the 
people  of  the  State  of  South  Carolina,  for  the  improvement  of  their  health 
and  welfare  and  material  prosperity,  and  is  a  public  purpose,  and  being  a 
corporation  owned  completely  by  the  people  of  South  Carolina  and  oper- 
ated by  said  authority  for  the  benefit  of  all  the  people  of  the  State,  the 
public  service  authority  shall  be  required  to  pay  no  taxes  or  assessments 
upon  any  of  the  property  acquired  by  it  for  this  project  or  upon  its  ac- 
tivities in  the  operation  and  maintenance  thereof,  except  as  hereinafter 
provided.  The  securities  and  other  obligations  issued  by  the  public  ser- 
vice authority,  their  transfer  and  the  income  therefrom  shall  at  all  times  be 
free  from  taxation;  but,  provided,  however,  unless  otherwise  provided  in 
any  contract  with  such  agency  of  the  United  States  Government  as  shall 
assist  in  financing  the  projects  herein  contemplated  or  any  other  agency 
from  which  the  funds  may  be  secured,  all  electrical  energy  developed  by 
the  authority  shall  be  sold  at  rates  in  the  determination  of  which  the  taxes 
which  said  project  or  projects  would  pay  if  privately  owned,  to  the  extent 
hereinafter  provided,  as  well  as  other  rate-making  factors  properly  enter- 
ing into  the  manufacture  and  distribution  of  said  energy  shall  be  consid- 
ered. After  payment  of  necessary  operating  expenses  and  all  annual  debt 
requirements  on  bonds,  notes  or  other  obligations  at  any  time  outstanding 
and  the  discharge  of  all  annual  obligations  arising  under  finance  agree- 
ments with  the  United  States  or  any  agency  or  corporation  thereof  and 
indentures  or  other  instruments  under  which  bonds  have  been,  or  may  be, 
issued,  the  South  Carolina  public  service  authority  shall  pay  annually  to 
the  various  counties  of  the  State  a  sum  of  money  equivalent  to  the  amount 
paid  for  taxes  on  properties  at  the  time  of  their  acquisition  by  the  author- 
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ity,  acquired,  or  hereafter  to  be  acquired,  in  said  counties  and  South  Caro- 
lina public  service  authority  shall  likewise  pay  to  all  municipalities  and 
school  districts  in  said  counties  in  which  the  said  authority  has  acquired, 
or  may  hereafter  acquire,  properties  a  sum  of  money  equivalent  to  the 
amount  paid  for  taxes  to  said  school  districts  and  municipalities  on  said 
properties  at  the  time  of  their  acquisition  by  the  authority;  and  no  other 
taxes  shall  be  considered  in  the  fixing  of  the  rates  of  said  authority.  From 
the  funds  to  be  paid  hereunder  said  counties,  school  districts  and  munici- 
palities shall  annually  apply  a  sum  sufficient  for  the  debt  requirements 
for  bonds  and  other  obligations  of  said  counties,  school  districts  and  munici- 
palities for  which  said  properties  were  taxes  at  the  time  of  their  acquisi- 
tion by  the  authority,  with  the  remainder  of  said  funds  to  be  expended  in 
accordance  with  law. 

1934  (38)  1507;  1941  (42)  365. 

§  8555-19.  Net  earnings — use. — The  South  Carolina  public  service  author- 
ity is  a  corporation,  completely  owned  by  and  to  be  operated  for  the  bene- 
fit of  the  people  of  South  Carolina,  and  any  and  all  net  earnings  thereof 
not  necessary  or  desirable  for  the  prudent  conduct  and  operation  of  its 
business  or  to  pay  the  principal  of  and  interest  on  its  bonds,  notes  or  other 
evidences  or  indebtedness  or  other  obligations  or  to  fulfill  the  terms  and 
provisions  of  any  agreements  made  with  the  purchasers  or  holders  thereof 
or  others  shall  be  paid  over  semi-annually  to  the  state  treasurer  for  the 
general  funds  of  the  State  and  shall  be  used  to  reduce  the  tax  burdens  on 
the  people  of  this  State. 
1934  (38)  1507. 

§  8555-20.  Labor — materials — purchases. — As  far  as  may  be  practicable, 
and  not  in  conflict  with  any  statute  of  the  United  States  or  the  rules  or 
regulations  of  any  agency  thereof  which  may  assist  in  financing  any 
project  undertaken  pursuant  to  §§  8555-11  thru  8555-24,  the  public  service 
authority  shall  use  and  give  preference  to  South  Carolina  workmen  and 
South  Carolina  materials.  As  far  as  may  be  practicable,  and  not  to  con- 
flict with  any  rules  of  the  United  States  government  or  any  agency  thereof 
which  may  assist  in  financing  the  development  herein  proposed,  the  public 
service  authority  shall  use  South  Carolina  materials  and  shall  make  pur- 
chases within  the  State  where  possible.  As  far  as  may  be  practicable,  the 
labor  to  be  employed  on  the  development  herein  provided  for  shall  be 
resident  South  Carolina  workmen,  and  the  same  shall  be  allocated  to  each 
county  in  the  State  ratably,  as  the  need  for  employment  may  exist,  and, 
as  far  as  may  be  practicable,  as  reflected  by  the  rolls  of  the  unemployed  in 
the  various  federal  reemployment  bureaus  in  each  county  in  South  Caro- 
lina. 

1934  (38)  1507. 

§  8555-21.  Credit  and  taxing  power  of  the  State  and  its  subdivisions  not 
involved — not  liable  for  payment  of  securities. — Nothing  contained  in  the 
provisions  of  §§  8555-11  thru  8555-24  shall,  at  any  time  or  in  any  manner, 
involve  the  credit  and  taxing  power  of  the  State  of  South  Carolina,  or  of 
any  of  its  political  subdivisions;  nor  shall  any  of  the  securities  or  other 


§  8555-21  Civil  Code  Page  980 

evidences  of  indebtedness  authorized  to  be  issued  in  and  by  §§  8555-11 
thru  8555-24  ever  be  or  constitute  obligations  of  the  State  of  South  Carolina 
or  of  any  of  its  political  subdivisions;  nor  shall  the  State  of  South  Carolina 
or  any  of  its  political  subdivisions  ever  be  liable  or  responsible,  in  any 
way,  for  the  payment  of  the  principal  or  interest  of  or  on  such  security  or 
other  evidences  of  indebtedness. 
1934  (38)  1507. 

§  8555-22.  State  and  its  subdivisions  never  levy  taxes  or  appropriate  for 
project. — It  is  hereby  declared  that  the  State  of  South  Carolina  and  any  of 
its  political  subdivisions  shall  never  levy  any  tax  to  pay  any  obligations  in- 
curred in  building  this  project  or  make  any  appropriation  to  carry  on  the 
work  of  developing  the  Santee-Cooper  power  project. 
1934  (38)  1507. 

§  8555-23.  Amendments — effect. — The  right  to  alter,  amend,  or  repeal  §§ 
8555-11  thru  8555-24  is  hereby  expressly  reserved  and  disclosed,  but  no 
such  amendment  or  repeal  shall  operate  to  impair  the  obligation  of  any 
contract  made  by  said  corporation  under  any  power  conferred  by  §§  8555-11 
thru  8555-24. 
1934  (38)  1507. 

§  8555-24.  Severability. — If  any  term  or  provision  of  §§  8555-11  thru 
8555-24  shall  be  declared  unconstitutional  or  invalid  in  whole  or  in  part  by 
a  court  of  competent  jurisdiction,  then  to  the  extent  that  it  is  not  uncon- 
stitutional or  invalid  such  term  or  provision  shall  be  enforced  and  ef- 
fectuated, nor  shall  such  determination  be  deemed  to  invalidate  the  re- 
maining terms  or  provisions  hereof. 
1934  (38)  1507. 

§  8555-27.  Acquisition  of  federal  power  commission  license  issued  to 
Columbia  Railway  and  Navigation  Company  construct  Santee-Cooper  hy- 
dro-electric and  navigation  project  by  authority  ratified — authority  con- 
struct project. — The  acquisition  by  South  Carolina  public  service  authority 
under  the  terms  and  provisions  of  Act  No.  887  of  the  Acts  of  the  General 
Assembly  for  South  Carolina,  1934,  of  the  license  issued  by  federal  power 
commission  to  Columbia  Railway  and  Navigation  Company  for  the  con- 
struction of  project  No.  S.  C.  199,  dated  April  2,  1926,  and  amended 
February  14,  1927,  May  31,  1933,  and  May  13,  1937,  hereby  is  confirmed  and 
ratified  by  the  State  of  South  Carolina,  and  the  South  Carolina  public  ser- 
vice authority  is  hereby  fully  and  completely  authorized  and  empowered 
by  the  State  of  South  Carolina  to  construct  the  Santee-Cooper  hydro- 
electric and  navigation  project  as  outlined  and  described  in  said  license 
and  amendments  and  on  license  drawings  prepared  and  filed  with  federal 
power  commission  at  the  time  of  the  issuance  of  said  license  and  said 
amendments  and  thereafter  as  required  by  the  terms  and  provisions  of 
said  license,  and  the  amendatory  plans  and  drawing's  filed  or  to  be  filed  by 
said  authority  with  federal  power  commission  and  approved  or  to  be  ap- 
proved by  said  commission,  or  upon  such  new  license  or  licenses  as  the 
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authority  may  obtain  from  federal  power  commission  under  the  terms  of 
said  act  No.  887  of  1934. 
1939  (41)  277. 

See  §§  8555-11  thru  8555-24  for  act  837  of  1934  as  amended. 

§  8555-28.     Columbia  Canal. 

(1)  Right  of  State  complete  Columbia  Canal  transferred. — The  right  of 
the  State  of  South  Carolina  to  complete  the  Columbia  Canal  from  its 
present  terminus  at  Gervais  Street  to  the  Congaree  River  hereby  is  as- 
signed and  transferred  to  the  South  Carolina  public  service  authority  in  or- 
der that  the  canal  may  be  completed,  provided,  however,  that  the  legal 
title  to  the  said  premises  shall  forever  remain  in  the  State  of  South  Caro- 
lina. 

(2)  South  Carolina  public  service  authority  authorized  complete. — The 
South  Carolina  public  service  authority,  subject  to  the  limitations  of  the 
act  creating  it,  is  hereby  authorized  empowered  and  directed  to  take  such 
steps  as  may  be  necessary  to  effect  the  completion  of  the  Columbia  Canal 
from  Gervais  Street  to  Rocky  Branch,  together  with  such  dams,  locks,  piers, 
docks  and  connections  with  the  completed  portion  of  said  canal  and  other 
appurtenances  as  may  be  necessary  or  useful  in  connection  therewith,  in 
order  to  complete  the  same  as  an  instrumentality  of  navigation  on  the  Con- 
garee and  Santee  River  systems;  and  in  order  to  complete  the  same  the 
South  Carolina  public  service  authority  is  authorized  to  exercise  all  of  the 
powers  conferred  upon  it  by  the  act  of  the  7th  of  April,  1934. 

(3)  Time  work  start. — In  case  work  to  complete  the  canal  is  provided  for 
in  joint  resolution  No.  1366  of  the  acts  and  joint  resolutions  of  1936  is  not 
commenced  on  or  before  May  22,  1941,  the  rights  heretofore  transferred  by 
the  State  of  South  Carolina  to  the  South  Carolina  public  service  authority 
shall  revert  to  the  State. 

(4)  Liability  of  State. — Nothing  contained  in  the  provisions  of  this  section 
shall  at  any  time  or  in  any  manner  involve  the  credit  or  taxing  power  of 
the  State  of  South  Carolina,  or  of  any  of  its  political  subdivisions. 

1936  (39)  2722;  1938  (40)  2901. 
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8555-45.  Contracts    for    construction,  way  department. 

§  8555-31.     Short  title.— This  chapter  shall  be  cited  as  "The  South  Carolina 
State  Rural  Electrification  Act." 
1933  (38)  362. 

§  8555-32.  Definitions. — When  used  in  this  chapter  and  unless  otherwise 
required  by  the  context:  the  term  "department"  is  meant  to  designate  the 
South  Carolina  highway  department;  the  term  "district"  to  designate  any 
of  the  several  subdivisions  of  the  State,  established  as  judicial  circuits,  to 
which  in  territory  it  may  correspond,  and  which  as  such  are  termed  herein 
a  "public  utility  district;"  "project,"  to  designate  any  separate  electric  dis- 
tribution line  constructed  under  authority  of  this  chapter. 
1933  (38)  362. 

§  8555-33.  Intent. — It  is  hereby  declared  to  be  the  intent  of  this  chapter 
to  procure  as  far  as  practicable  an  abundant  and  cheap  supply  of  electric 
light  and  power  for  the  use  of  the  department  for  traffic  improvement  and 
maintenance  of  the  state  system  of  highways  and  to  obtain,  as  incidental 
thereto  and  in  connection  therewith,  service  of  light,  heat  and  power  for 
the  industries  and  homes  of  the  farmers  of  the  State  under  the  most  econo- 
mical conditions. 
1933  (38)  362. 

§  8555-34.  Public  utility  districts. — To  this  end  the  several  judicial  cir- 
cuits constituting  the  system  forming  the  department  are  hereby  declared 
to  be,  and  the  same  are  hereby  created,  each,  a  municipal  corporation  for 
carrying  into  effect  the  aforesaid  stated  purposes  under  the  style  of  public 
utility  districts,  and  this  chapter  shall  be  broadly  construed  to  this  end. 
1933  (38)  362. 
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S  8555-35.  Department's  jurisdiction. — The  said  utility  districts,  as  such, 
are  hereby  placed  under  jurisdiction  of  the  department  insofar  as  applies 
to  the  execution  of  duties  devolved  upon  it  under  this  chapter  and  any 
subsequent  provisions  of  law  relating  to  rural  electrification  as  a  policy  of 
administration  by  the  state  government,  to  become  affected  as  a  charge 
upon  revenues  allocated  by  the  department  to  its  road  maintenance  ex- 
penditures in  manner  and  extent  as  hereafter  prescribed. 
1933  (38)  362. 

$  8555-36.  Members  of  department  act  as  trustees  for  districts. — Each  pub- 
lic utility  district  shall  be  represented  in  the  department  by  the  member 
thereof  from  such  subdivision  of  the  State  in  the  capacity  as  trustee  ex 
officio  of  his  district,  corresponding  to  the  judicial  circuit  from  which  as 
its  representative,  he  has  been  appointed  as  a  member  of  the  state  high- 
way department. 
1933  (38)  362. 

S  8555-37.  State  board  of  public  utilities. — The  department,  so  constituted 
as  the  highway  department,  shall  constitute  a  state  board  of  public  utilities 
for  the  execution  of  duties  devolved  upon  it  herein,  as  incidental  to  its 
functions  of  maintenance  of  the  state  highway  system.  Notwithstanding 
and  nevertheless,  in  so  styling  the  state  highway  department  as  the  state 
board  of  public  utilities  it  is  not  intended,  or  to  be  so  taken  as  the  intent 
under  this  chapter,  or  otherwise,  to  constitute  an  additional  office  or 
agency  of  government,  or  to  require  the  said  department  to  perform  func- 
tions other  than  as  pertaining  to  duties  hitherto  and  hereafter  devolved 
upon  it  by  laws  relating  to  the  state  highway  system.  The  function  of 
rural  electrification  hereby  placed  within  its  operation  is  expressly  de- 
clared to  be  incidental  thereto  and  not  a  distinct  and  separate  mode  of 
administration  or  of  duplication  of  offices  and  officers  of  the  State. 
1933  (38)  362. 

§  8555-38.  Compensation  of  trustees. — As  trustee  ex  offiicio  upon  said 
board  of  public  utilities  no  member  of  the  department  shall  either  receive 
or  accept  additional  salary  or  other  form  of  compensation  for  expenses  in- 
curred in  the  performance  of  his  duties  as  such  trustee,  from  any  public 
funds,  or  otherwise,  in  acting  under  control  of  the  department  in  matters 
pertaining  to  the  development  and  management  of  electrification  of  state 
highways. 
1933  (38)  362. 

§  8555-39.  Construct,  maintain  and  control  lines  to  light  highways — 
purchase  current. — The  department  may  construct,  maintain  and  control 
along  any  section  of  its  system  of  public  roads,  where  deemed  economical- 
ly practicable,  in  its  judgment,  for  improvement  of  traffic,  a  line  or  lines  of 
suitable  voltage  and  capacity  of  electrical  energy  as  an  advantageous 
method  of  lighting  bridges,  signals  of  detours,  cross-roads,  junctional 
points,  curves,  places  of  dangerous  road  conditions;  and  for  the  better- 
ment of  traffic  in  general.    For  such  and  other  purposes  as  may  be  set 
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forth  and  prescribed,  the  department  is  hereby  authorized  and  directed 
to  purchase  electric  current,  to  be  delivered  into  any  project  under  its  di- 
rection. 

1933  (38)  362. 

§  8555-40.  Electrical  utilities  sell  and  deliver  current. — Any  corporation 
authorized  under  the  laws  of  this  State  to  supply  electric  current  to  the 
public  for  light,  heat  or  power,  or  any  of  them,  shall  sell  and  deliver,  and 
is  hereby  required  to  so  sell  and  deliver  at  its  generating  station,  or  at  any 
point  at  or  on  its  transmission  lines,  electric  current  to  the  department  on 
its  demand;  and  shall,  for  the  purpose  of  such  delivery,  install  at  the  fair 
and  reasonable  cost  to  the  department  on  its  demand  suitable  substations, 
switches,  transformers,  and  other  like  and  unlike  apparatus  as  the  depart- 
ment shall  by  its  rules  and  regulations  prescribe. 
1933  (38)  362. 

§  8555-41.  Adopt  rules  and  regulations — enforcement. — The  department  is 
hereby  authorized  to  adopt  and  enforce  such  rules  and  regulations  in  its 
conduct  of  establishing  a  system  of  state-wide  rural  electrification  as  may 
be  deemed  necessary,  convenient  and  advantageous  to  effect  such  policy 
and  purpose. 
1933  (38)  362. 

§  8555-42.  Make  surveys — scope. — It  shall  be  the  duty  of  any  district  trus- 
tee, member  of  the  department,  upon  his  own  motion  or  upon  petition  of 
citizens  of  the  district  represented  by  himself  in  the  board  of  public 
utilities  of  the  State,  to  move  the  department  (a)  to  cause  to  have  a  survey 
made  by  a  competent  engineer  in  the  service  of  the  department  of  its 
engineering  division,  of  the  electric  utilities  division  of  the  potential  re- 
lationship, economically  considered,  to  the  state  highway  system  of  said 
district  of  any  such  proposed  project  of  electric  distribution  as  in  a  manner 
intended  to  be  established  under  the  terms  of  this  statute;  (b)  to  devise 
plans  and  draft  maps  showing  what  part  of  the  rural  territory  involved 
may  be  served;  (c)  to  estimate  cost  involved  in  such  project,  the  extent 
in  mileage,  and  number  of  potential  consumers  on  said  line  of  extension  of 
distribution  of  current;  (d)  and  other  details  in  general  as  deemed  by  the 
department  to  be  essential  or  expedient  to  determine  in  taking  action  there- 
on to  enable  the  public  concerned  to  connect  with  the  highway  electric  dis- 
tribution system  under  control  and  operation  of  the  department. 
1933  (38)  362. 

§  8555-43.  Projects — construction  and  maintenance — cost — funds  depart- 
ment may  use — regulate  traffic  with  current. — If  approved  it  shall  become 
the  duty  of  the  department  to  supervise  and/or  construct  the  line  or  lines 
necessary  to  the  project.  As  essential  equipment  for  improvement  of  traf- 
fic facilities  of  lighting  public  highways  under  its  control,  the  cost  of 
maintenance  and  operation  shall  be  assigned  to  road  maintenance  expendi- 
tures, and  allocated  to  the  utility  district  in  which  such  project  is  estab- 
lished: provided,  that  the  department  shall  allocate  to  and  divide  among 
itself  and  the  customer-consumers  of  electric  power  transmitted  over  any 


Page  985  The  S.  C.  State  Rural  Electrification  Act  §  8555-46 

given  line  the  costs  and  expenses  of  maintaining  and  controlling  such 
lines  according  to  the  unit  of  electric  power  used  and  consumed  by  each, 
the  department  itself  being  considered  a  customer-consumer  in  the  dis- 
tribution and  allocation  of  such  costs  and  expenses.  It  is  expressly  un- 
derstood, nevertheless,  and  so  declared  to  be  the  intent  of  this  chapter, 
that  the  department  shall  in  no  wise  charge,  use,  expend,  impair  or  in  any 
manner  whatsoever  divert  public  funds  constituting  revenues  accruing  to 
the  department  and,  as  such,  pledged  to  be  so  expended  under  the  credit 
and  good  faith  of  the  State  solely  for  purposes  set  forth  by  the  act  of  1929, 
(act  number  297),  entitled  "An  Act  to  Provide  for  the  Construction  and 
Maintenance  of  a  State  Highway  System."  But  such  revenues  only  are 
designated  and  authorized  to  be  expended  by  the  department  as  may  be 
provided  otherwise  and  be  paid  over  to  the  department  and  by  it  ex- 
pended to  establish  a  system  of  rural  electrification  under  state  control: 
provided,  however,  that  if  upon  the  establishment  of  any  part  of  the  elec- 
tric system  it  shall  be  deemed  expedient  to  utilize  the  same  in  marking 
suitable  directions  for  travel  and  regulating  the  traffic  along  the  state 
highway  system  the  department  shall  control  and  maintain  the  distribu- 
tion lines  so  constructed  upon  the  highways  under  its  jurisdiction,  and 
the  expense  thereof  shall  become  proper  charges  upon  maintenance  costs 
in  the  upkeep  of  the  roads. 
1933  (38)  362. 

See  §  5947,  et  seq.  for  act  297  of  1929. 

§  8555-44.  Public  may  connect  with  system — rates — service. — As  inci- 
dental to  operation  of  said  highway  lighting  system  the  department  is 
also  authorized  and  directed  to  make  connection  of  its  highway  distribu- 
tion system  with  consumers  of  current,  to  be  sold  and  delivered  upon 
terms,  conditions,  and  rates  regulated  and  determined  by  the  department, 
with  approval  by  the  public  service  commission,  and  perform  service  in 
such  distribution  of  rural  electrification  to  the  people  of  the  State  in  the 
several  public  utility  districts  at  charges  sufficient  to  reimburse  the  de- 
partment for  such  service,  whether  performed  by  contract  of  the  depart- 
ment with  private  utilities  to  perform  such  service  or  by  its  own  em- 
ployees, engaged  in  the  upkeep  of  the  highway  lines. 
1933  (38)  362;  1935  (39)  25. 

§  8555-45.  Contracts  for  construction,  maintenance,  operation,  or  service 
for  lines. — Any  private  or  public  electric  utility  corporation  operating 
in  the  state  may  contract  with  the  department  for  the  construction,  main- 
tenance and  operation,  or  any  of  them,  of  any  or  all  lines  of  distribution 
of  current  upon  the  highways  of  the  State  system  of  public  roads,  and 
for  any  other  form  or  manner  of  technical  utility  electric  service  includ- 
ing individual  customer  needs  therefor,  upon  the  approval  of  the  public 
service  commissioner. 
1933  (38)  362;  1935  (39)  25. 

§  8555-46.  Cost  to  customer-consumer — prerequisites  to  construction  or 
contracting  for  current. — It  is  hereby  declared  and  stipulated  that,  to  es- 
tablish the  net  cost  of  current  and  service  of  distribution  in  its  system  of 
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control  of  the  rural  electrification  policy  of  the  State,  the  department  shall 
be  authorized  to  contract  with  its  customer-consumers  on  a  basis  of  deliv- 
ery of  electrical  energy  at  actual  true  cost  plus  an  excess  not  less  than 
five  per  centum;  the  said  excess  cost  charge  to  be  deemed  an  additional 
charge  for  amortization  of  highway  line  original  construction  cost.  And 
the  department  shall  construct  no  electric  line  under  the  provisions  of 
this  chapter,  nor  shall  it  contract  with  any  power  company  for  the  dis- 
tribution of  electric  current  at  the  expense  of  the  department  or  the  State 
of  South  Carolina,  until  the  survey  provided  for  in  section  8555-42 
shall  have  been  made  and  it  shall  have  been  ascertained  that  sufficient 
current  can  be  sold  to  customer  consumers  at  such  a  rate  per  kilowatt 
hour  as  will  within  a  reasonable  time  retire  the  original  construction  cost 
as  well  as  the  cost  of  maintenance  and  the  cost  of  current  supplied  to  the 
department  for  lighting  highways  on  such  lines  so  that  neither  the  depart- 
ment nor  the  State  shall  be  put  to  any  cost  for  construction,  maintenance 
or  lighting  of  any  line,  for  which  the  department  of  the  State  will  not 
be  reimbursed. 
1933  (38)  362. 

§  8555-47.  Contract  with  certain  political  bodies — engineer — utilize  ser- 
vices of  public  service  commission. — The  department  is  hereby  authorized 
to  enter  into  contract  with  the  United  States  Government,  or  any  State, 
municipality  or  agency  thereof,  to  affect  any  of  the  powers  herein  or  here- 
after authorized;  and  may  designate  any  competent  engineer  to  direct  its 
electrical  functions.  Under  its  direction  and  control  and  at  its  proper 
charges  the  department  shall  also,  with  approval  of  the  chairman  of  the 
public  service  commission,  utilize  the  services  of  the  electrical  utilities  divi- 
sion, and  employ  and  utilize  the  services  of  the  state  rural  electrical  engi- 
neer to  direct  the  duties  of  the  department  insofar  as  may  be  practicable 
and  to  serve  as  its  contact-representative  with  the  people  of  districts  de- 
sirous of  forming  connections  with  the  light  and  power  system  of  the 
department. 

1933  (38)  362;  1935  (39)  25. 

§  8555-48.  Saving  clause — construction — effect  on  public  utility  owned 
systems  and  municipal  distributing  systems. — Adjudication  of  invalidity 
of  any  subsection  or  clause  of  this  statute  shall  not  impair  or  otherwise 
effect  the  validity  of  the  statute  as  a  whole  or  in  any  part  thereof.  The 
rule  of  strict  construction  shall  have  no  application  to  this  chapter,  but 
the  same  shall  be  liberally  construed  in  order  to  carry  out  the  pur- 
poses and  objects  for  which  it  is  intended.  No  public-utility  owned 
system  shall  be  affected  by  the  provisions  of  this  chapter  otherwise  than 
as  so  stipulated  herein,  nor  shall  any  municipal  corporation  owning  and 
operating  an  electrical  distributing  system  be  required  to  contribute  any 
part  of  the  cost  of  service  to  a  district  within  which  it  is  operating. 
1933  (38)  362. 

§  8555-49.     Department  may  sue  to  perform  and  enforce  provisions. — The 

department  shall  have  the  power  to  bring  actions,  suits,  or  such  other  pro- 
ceedings at  law  as  in  its  judgment  may  be  necessary  or  proper  to  enable  it 
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to  perform  any  of  the  duties  imposed  upon  it  by  this  chapter,  or  as  amend- 
ed hereafter,  and  to  prevent  the  violation  by  any  person  or  corporation, 
public  or  private,  of  any  of  the  provisions  thereof. 
1933  (38)  362. 

§  8555-50.  Borrow  to  provide  facilities  for  establishment  of  system — 
pledge  revenue. — The  department  shall  also  have  power,  and  authority  is 
hereby  expressly  delegated  to  and  vested  in  it,  to  secure  from  the  recon- 
struction finance  corporation  under  the  Federal  "Emergency  Relief  and 
Construction  Act  of  1932,"  or  from  any  other  person,  firm  or  corporation, 
such  sum  or  sums  of  money  not  less  than  one  hundred  thousand 
($100,000.00)  dollars  that  the  department  may  deem  necessary  to  pro- 
vide facilities  for  the  establishment  of  rural  electrification  of  the  State 
under  this  chapter,  and  to  pledge  to  the  reconstruction  finance  corporation, 
or  any  other  lender,  such  revenues  as  shall  accrue  under  said  chapter;  and 
to  enter  into  such  contract,  or  contracts,  as  may  be  necessary  effectually  to 
obtain  the  use  of  such  funds  as  may  in  the  opinion  of  the  department,  be 
necessary  to  procure  and  put  into  operation  the  electrification  system 
herein  provided  for,  and  to  carry  out  the  purposes  of  this  chapter, 
said  contract  to  be  executed  by  such  officer,  or  officers,  as  the  department 
may  designate  for  that  purpose. 
1933  (38)  362. 

§  8555-51.  Construct  project  only  if  entire  cost  borrowed  and  income 
pledged  for  payment. — No  project  or  electric  light  or  power  line  shall  be 
constructed  under  any  of  the  terms  of  this  chapter,  unless  the  entire 
cost  of  construction  shall  have  been  borrowed  from  the  reconstruction 
finance  corporation  or  other  person  or  firm  and  secured  only  by  anticipated 
income  from  said  project. 
1933  (38)  362. 

§  8555-52.  Report  annually  to  General  Assembly — contents. — At  the  con- 
clusion of  each  fiscal  year  the  department  shall  compile  and  report  to  the 
General  Assembly  (a)  the  number  of  miles  of  the  State  highway  electric 
distribution  lines  in  operation  at  the  beginning  of  such  fiscal  period;  (b) 
the  number  of  miles  constructed  or  caused  to  be  constructed  during  said 
period;  (c)  the  number  of  customers  taking  service  off  its  lines  of  distri- 
bution; (d)  the  kilowatt  hours  of  energy  consumed  during  the  said  period 
both  by  the  state  for  traffic  uses  and  according  to  the  classified  consump- 
tion of  current  sold  to  the  private  customer;  (e)  and  present  therewith  a 
statement  of  receipts  and  expenditures  of  operations  under  this  chapter, 
during  the  preceding  fiscal  year. 
1933  (38)  362. 

§  8555-53.  Liability  of  the  State  and  highway  department. — No  tax,  direct 
or  indirect,  shall  ever  be  levied  upon  the  lands  of  this  State,  nor  upon 
the  land  of  any  district  which  may  be  formed  hereunder,  for  the  purpose 
of  paying  off,  or  retiring  any  indebtedness  created  under  the  terms  hereof, 
nor  shall  any  indebtedness  created  hereunder  be  directly  or  indirectly  an 
obligation  of  the  State  highway  department,  nor  shall  any  funds  of  the 
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State  highway  department  ever  be  used  to  maintain  any  system  erected 
under  the  terms  of  this  chapter,  nor  shall  any  of  said  funds  of  said 
highway  department  be  used  to  retire  any  indebtedness  created  hereunder, 
nor  shall  any  pledge,  directly  or  indirectly  of  any  income  of  said  depart- 
ment be  made  for  any  of  said  purposes,  nor  shall  the  credit  of  the  State, 
or  of  said  department,  directly  or  indirectly,  be  used  to  secure  funds  for 
such  purpose. 
1933  (38)  362. 
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ARTICLE  1 
State  Rural  Electrification  Authority  Act 


8555-61.  Short  title. 
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8555-63.  State  rural  electrification  au- 
thority— directors. 
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8555-69.  Validity  of  bonds. 
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§  8555-61.     Short  title.— This  article  may  be  cited  as  the  "State  Rural  Elec- 
trification Authority  Act." 
1935  (39)  71. 


Erection  of  line  along  highway  not 
additional  sevitude. — Erection  of  trans- 
mission line  by  state  rural  electrification 
authority  under  legislative  act  along 
highway,  for  which  farmer  had  given 
easement  for  highway  purposes  to  state, 
does  not,  in  light  of  modern  invention 
and  progress,  impose  additional  servi- 
tude or  constitute  taking  of  private  prop- 
erty for  public  use  without  just  com- 
pensation. Lay  v.  State  Rural  Electrifica- 
tion Authority,  182  S.  C.  32;  188  S.  E. 
368. 

The  State  Rural  Electrification  Au- 
thority, is  authorized  to  consummate  the 
sale  of  electric  transmission  and  distri- 
bution   lines    to    Aiken   County    Electric 


Cooperative  Association  in  furtherance 
of  its  corporate  purpose.  Woodward  v. 
State  Rural  Electrification  Authority  et 
al.,  190  S.  C.  465,  3  S.  E.  (2d)  539. 

No  limitation  on  voluntary  agreements. 
— The  Williams  Act  was  intended  only 
to  provide  a  means  whereby  co-opera- 
tives might  compel  transfers  of  property 
of  the  State  Rural  Electrification  Au- 
thority and  was  an  enabling  act  for  co- 
operatives and  not  an  act  of  limitation 
upon  the  Authority,  and  so  far  as  con- 
cerns voluntary  agreements  the  Williams 
Act  leaves  the  Authority  exactly  in 
position  it  would  occupy  apart  from  that 
act.  Crews  v.  Beattie,  197  S.  C.  32,  14 
S.  E.   (2d)  351. 
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The  State  Rural  Electrification  Author-      debtedness  not  yet  due.  Crews  v.  Beattie, 
ity  within  its  discretion  may  make  vol-      197  S.  C.  32,  14  S.  E.  (2d)  351. 
untary  payments  in  anticipation  of  in- 

§  8555-62.  Definitions. — The  following  terms,  whenever  used  in  this  article 
shall  have  the  following  meanings,  unless  a  different  meaning  clearly  ap- 
pears from  the  context: 

(a)  "authority"  shall  mean  the  corporation  created  by  this  section. 

(b)  "board"  shall  mean  the  board  of  directors  of  the  authority. 

(c)  "bonds"  shall  mean  and  include  negotiable  bonds,  interim  certificates 
or  receipts,  notes,  debentures  and  all  other  evidences  of  indebtedness  either 
issued  or  the  payment  thereof  assumed  by  the  authority. 

(d)  "acquire"  shall  mean  and  include  construct,  acquire  by  purchase, 
lease,  devise,  gift  or  the  exercise  of  the  right  of  eminent  domain,  or  other 
mode  of  acquisition. 

(e)  "person"  or  "inhabitant"  shall  mean  and  include  natural  persons, 
firms,  associations,  corporations,  business  trusts,  partnerships  and  bodies 
politic. 

(f)  "energy"  shall  mean  and  include  any  and  all  electric  energy  no 
matter  how  or  where  generated  or  produced. 

(g)  "system"  shall  mean  and  include  any  plant,  works,  system,  facilities, 
properties,  or  parts  thereof,  together  with  all  appurtenances  thereto,  used 
or  useful  in  connection  with  the  generation,  production,  transmission  or 
distribution  of  energy. 

(h)  "law"  shall  mean  any  act  or  statute,  general,  special  or  local  of  the 
State. 

(i)  "state"  shall  mean  the  State  of  South  Carolina. 

(j)  "legislature"  shall  mean  the  legislature  of  the  State. 

(k)  "municipality"  shall  mean  any  city,  county,  town,  or  board  or  com- 
mission of  the  State. 

(1)  "federal  agency"  shall  mean  and  include  the  United  States  of  Ameri- 
ca, the  President  of  the  United  States  of  America,  the  federal  emergency 
administrator  of  public  works,  and  any  and  all  other  authorities,  agencies, 
and  instrumentalities  of  the  United  States  of  America,  heretofore  or  here- 
after created. 

(m)  "improve"  shall  mean  and  include  construct,  reconstruct,  improve, 
replace,  repair,  extend,  enlarge,  alter  or  better. 

(n)  "service"  shall  mean  and  include  the  sale  or  other  disposition  of 
energy  at  the  lowest  cost  consistent  with  sound  economy,  public  advant- 
age and  the  prudent  management  of  the  business  of  the  authority. 

1935  (39)  71. 

§  8555-B3.  State  rural  electrification  authority — directors. — A  corporation 
to  be  known  as  the  state  rural  electrification  authority  is  hereby  created. 
Said  authority  shall  be  a  public  corporation  in  perpetuity  under  its  cor- 
porate name,  and  shall  under  that  name  be  a  body  politic  and  corporate. 
The  authority  shall  have  a  board  of  directors  and  the  powers  of  the  au- 
thority shall  be  vested  in  and  exercised  by  a  majority  of  the  members  of 
the  board  then  in  office.  The  members  of  the  board  shall  be  the  Governor 
of  the  State,  the  comptroller  general,  the  State  treasurer,  the  president  of 
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the  State  University,  the  president  of  Clemson  College,  the  president  of 
The  Citadel,  the  president  of  Winthrop  College  and  their  successors  in 
office,  and  two  members  to  be  appointed  by  the  Governor  for  a  term  of 
two  years  from  the  first  day  of  February  in  the  year  in  which  such  ap- 
pointments are  made,  or  until  their  successors  are  appointed,  one  such 
member  to  be  appointed  upon  the  recommendation  of  the  State  Senate 
and  the  other  such  member  upon  the  recommendation  of  the  State  House 
of  Representatives.  The  chairman  of  the  board  shall  be  the  Governor 
of  the  State  and  the  comptroller  general  shall  be  the  secretary-treasurer  of 
the  board.  The  members  of  the  board  shall  exercise  their  duties  as  mem- 
bers of  such  board  as  an  incident  to  the  offices  they  hold  and  shall  receive 
no  compensation  for  their  services  as  members  of  the  board,  but  shall  be 
entitled  to  reimbursement  for  all  expenses  incurred  in  connection  with  the 
exercise  of  their  powers  and  duties  as  members  of  the  board. 
1935  (39)  71. 

§  8555-64.  Powers  of  board. — The  board  shall  have  power  to  do  all  things 
necessary  or  convenient  in  conducting  the  business  of  the  authority,  in- 
cluding, but  not  limited  to: 

(a)  To  adopt  and  amend  by-laws  for  the  management  and  regulation  of 
its  affairs  and  the  business  in  which  it  is  engaged; 

(b)  To  use,  with  the  consent  of  a  municipality,  the  agents,  employees  or 
facilities  of  such  municipality  and  to  provide  for  payment  of  the  agreed 
proportion  of  the  cost  thereof; 

(c)  To  appoint  officers,  agents  and  employees  and  to  fix  their  compen- 
sation; 

(d)  To  inquire  into  any  matter  relating  to  the  affairs  of  the  authority, 
to  compel  by  subpoena  the  attendance  of  witnesses  and  the  production  of 
books  and  papers  material  to  any  such  inquiry,  to  administer  oaths  to 
witnesses  and  to  examine  witnesses  and  such  books  and  papers; 

(e)  To  appoint  an  advisory  board  to  assist  in  the  formation  of  proper 
policies  in  respect  to  the  business  of  the  authority; 

(f)  To  execute  instruments; 

(g)  To  delegate  to  one  or  more  of  its  members,  or  to  its  agents  and  em- 
ployees, such  powers  and  duties  as  it  may  deem  proper. 

§  8555-65.  Corporate  purpose  of  authority. — The  corporate  purpose  of  the 
authority  is  to  encourage  and  promote  the  fullest  possible  use  of  energy 
by  all  of  the  inhabitants  of  the  state  by  rendering  service  to  said  inhabitants 
to  whom  energy  is  not  available  or,  in  the  opinion  of  the  board,  is  not  avail- 
able at  reasonable  rates. 
1935  (39)  71. 

• 
§  8555-66.  Extent  of  powers  of  authority. — The  authority  is  hereby  vested 
with  all  powers  necessary  or  requisite  for  the  accomplishment  of  its  cor- 
porate purpose  and  capable  of  being  delegated  by  the  legislature  of  the 
State;  and  no  enumeration  of  particular  powers  hereby  granted  shall  be 
construed  to  impair  any  general  grant  of  power  herein  contained,  nor  to 
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limit  any  such  grant  to  a  power  or  powers  of  the  same  class  or  classes  as 
those  so  enumerated. 
1935  (39)  71. 

§  8555-67.     General  powers  of  authority. — Subject  only   to  the  Constitu- 
tion of  the  State,  the  authority  shall  have  power: 

(1)  To  sue  and  be  sued,  claim  and  defend,  in  its  own  name;  provided  that 
the  liability  of  the  authority  in  tort  for  injury  to  property  shall  be  limited 
to  $1,500.00,  and  for  injury  to  person  shall  be  limited  to  $4,000.00,  and  the 
procedure  for  filing  and  enforcing  such  tort  claims  shall  be  the  same  as  that 
now  provided  by  law  for  claims  in  tort  against  the  highway  department. 
(2)  To  have  a  seal  and  alter  the  same  at  pleasure.  (3)  To  render  service  to 
the  inhabitants  of  the  State  and  by  contract  or  contracts  with  any  person, 
federal  agency  or  municipality  or  by  its  own  employees,  to  acquire,  own, 
operate,  maintain,  and  improve  a  system  or  systems.  (4)  To  acquire, 
hold  and  dispose  of  property,  real  and  personal,  tangible  and  intangible,  or 
interests  therein,  in  its  own  name,  subject  to  mortgages  or  other  liens  or 
otherwise  and  to  pay  therefor  in  cash,  property  or  on  credit,  and  to  secure 
and  procure  payment  of  all  or  any  part  of  the  purchase  price  thereof  on 
such  terms  and  conditions  as  the  board  shall  determine.  (5)  To  cause 
surveys  to  be  made  of  areas  throughout  the  State  for  the  purpose  of  de- 
termining the  economic  soundness  of  the  acquisition  of  a  system  or  sys- 
tems therein,  to  make  plans  and  estimates  of  the  cost  of  such  system  or 
systems  and  in  connection  therewith  to  enter  on  any  lands,  waters  and 
premises  for  the  purpose  of  making  such  surveys,  soundings  and  examina- 
tions. (6)  To  have  complete  control  and  supervision  of  the  system  or 
systems  and  to  make  such  rules  and  regulations  governing  the  rendering  of 
service  thereby  as,  in  the  judgment  of  the  board,  may  be  just  and  equitable. 
(7)  To  fix,  maintain  and  collect  rates  and  charges  for  services.  (8)  To  con- 
struct or  place  any  part  or  parts  of  a  system  or  systems  across,  in  or  along 
any  street  or  public  highway,  over  any  lands  which  are  now  or  may  here- 
after be  the  property  of  the  State  or  any  political  subdivision  thereof  with- 
out obtaining  any  franchise  or  other  permit  therefor.  The  authority  shall, 
however,  restore  any  such  street  or  highway  to  its  former  condition  or 
state  as  near  as  may  be  and  shall  not  use  the  same  in  a  manner  to  impair 
unnecessarily  its  usefulness;  provided  that  the  liability  of  the  State  high- 
way department  shall  in  no  case  be  increased  or  extended  by  reason  of 
anything  authorized  or  done  under  the  authority  of  this  provision.  (9)  To 
execute  all  instruments  necessary  or  convenient,  including,  but  not  limited 
to,  indentures  of  trust,  leases,  and  bonds.  (10)  To  borrow  money  and  issue 
negotiable  bonds  and  to  provide  for  the  rights  of  the  holders  thereof. 
(11)  To  accept  gifts  or  grants  of  money  or  property,  real  or  personal,  and 
voluntary  and  uncompensated  services  from  any  person,  federal  agency 
or  municipality.  (12)  'To  make  any  and  all  contracts  necessary  or  con- 
venient for  the  full  exercise  of  the  powers  herein  granted,  including,  but 
not  limited  to,  (a)  contracts  with  any  person,  federal  agency  or  municipality 
for  the  purchase  or  sale  of  energy  and  (b)  contracts  with  any  person,  fed- 
eral agency,  or  municipality  for  the  management  and  conduct  of  the  busi- 
ness of  the  authority  or  any  part  thereof.  (13)  To  condemn  either  the  fee 
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or  such  right,  title,  interest,  or  easement  in  property  as  the  authority  may 
deem  necessary  for  any  of  the  purposes  mentioned  in  this  article,  and  such 
property  or  interest  in  such  property  may  be  so  acquired  whether  or  not 
the  same  is  owned  or  held  for  public  use  by  corporations,  associations  or 
persons  having  the  power  of  eminent  domain,  or  otherwise  held  or  used  for 
public  purposes,  including  lands  held  and  used  for  cemetery  purposes; 
and  such  power  of  condemnation  may  be  exercised  in  the  mode  or  method 
of  procedure  prescribed  by  sections  8437  to  8449,  or  in  the  mode  or  method 
of  procedure  prescribed  by  any  other  applicable  statutory  provisions  now 
in  force  or  hereafter  enacted  for  the  exercise  of  the  power  of  eminent  do- 
main. (14)  To  do  any  and  all  acts  and  things  herein  authorized  or  necessary 
or  convenient  to  carry  out  the  powers  expressly  given  in  this  section  under, 
through  or  by  means  of  its  own  offices,  agents  and  employees,  or  by  con- 
tracts with  any  person,  federal  agency  or  municipality.  (15)  To  subscribe 
to  and  comply  with  any  rules  or  regulations  made  by  any  federal  agency 
with  regard  to  any  grants  or  loans  from  any  federal  agency. 
1935  (39)  71. 

§  8555-68'.  Authority  issue  bonds. — The  authority  shall  have  power  and  is 
hereby  authorized  from  time  to  time  to  issue  its  bonds  in  anticipation 
of  its  revenues  for  any  corporate  purpose.  Said  bonds  may  be  authorized 
by  resolution  or  resolutions  of  the  board,  and. may  be  issued  in  one  or  more 
series,  may  bear  such  date  or  dates,  mature  at  such  time  or  times  not  ex- 
ceeding forty  years  from  their  respective  dates,  bear  interest  at  such  rate 
or  rates,  not  exceeding  six  per  centum  per  annum,  payable  semi-annually, 
be  in  such  denominations,  be  in  such  form,  either  coupon  or  registered, 
be  executed  in  such  manner,  be  payable  in  such  medium  of  payment,  at 
such  place  or  places,  and  be  subject  to  such  terms  of  redemption,  with  or 
without  premium,  be  declared  or  become  due  before  the  maturity  date 
thereof,  as  such  resolution  or  resolutions  may  provide.  Said  bonds  may  be 
issued  for  money  or  property  (at  public  or  private  sale  for  such  price  or 
prices)  as  the  board  shall  determine,  provided,  that  the  interest  cost  to 
maturity  of  the  money  or  property  (at  its  value  as  determined  by  the 
board,  the  determination  of  which  shall  be  conclusive)  received  for  any 
issue  of  said  bonds,  shall  not  exceed  six  per  centum  per  annum,  payable 
semi-annually.  Said  bonds  may  be  repurchased  by  the  authority  out  of  any 
available  funds  at  a  price  not  to  exceed  the  principal  amount  thereof  and 
accrued  interest,  and  all  bonds  so  repurchased  shall  be  cancelled.  Pend- 
ing the  preparation  or  execution  of  definite  bonds,  interim  receipts  or  cer- 
tificates or  temporary  bonds  may  be  delivered  to  the  purchaser  or  pur- 
chasers of  said  bonds. 
1935  (39)  71. 

§  8555-69.  Validity  of  bonds. — Said  bonds  bearing  the  signatures  of  offic- 
ers in  office  on  the  date  of  the  signing  thereof  shall  be  valid  and  binding 
obligations  notwithstanding  that  before  the  delivery  thereof  and  payment 
therefor  any  or  all  the  persons  whose  signatures  appear  thereon  shall  have 
ceased  to  be  such  officers.  The  validity  of  said  bonds  shall  not  be  depend- 
ent on  or  affected  by  the  validity  or  regularity  of  any  proceeding  relating 
to  the  acquisition  or  improvement  of  the  system  or  systems  for  which 
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said  bonds  are  issued.    The  resolution  or  resolutions  authorizing  said  bonds 
may  provide  that  the  bonds  shall  contain  a  recital  that  they  are  issued 
pursuant  to  this  article,  which  recital  shall  be  conclusive  evidence  of  their 
validity  and  of  the  regularity  of  their  issuance. 
1935  (39)  71. 

§  8555-70.  Bonds  not  State  debt. — No  holder  or  holders  of  any  bonds  issued 
under  this  section  shall  ever  have  the  right  to  compel  any  exercise  of 
taxing  power  of  the  State  or  of  any  political  subdivision  thereof  to  pay  said 
bonds  or  the  interest  thereon.  Each  bond  issued  under  this  article  shall 
recite  in  substance  that  said  bond,  including  the  interest  thereon,  is  pay- 
able from  the  revenues  pledged  to  the  payment  thereof,  and  that  said  bond 
does  not  constitute  a  debt  of  the  State. 
1935  (39)  71. 

§  8555-71.  Operation  of  authority — rates  for  services,  etc. — The  authority 
shall  not  be  operated  for  gain  or  profit  or  primarily  as  a  source  of  revenue 
to  the  State.  The  authority  shall,  however,  prescribe  and  collect  reason- 
able rates,  fees  or  charges  for  the  services,  facilities  and  commodities  made 
available  by  it,  and  shall  revise  such  rates,  fees  or  charges  from  time  to 
time  whenever  necessary  so  that  the  authority  shall  be  and  always  remain 
self-supporting,  and  shall  not  require  appropriations  by  the  State  to  enable 
it  to  carry  out  its  purpose.  The  rates,  fees  or  charges  prescribed  shall  be 
such  as  will  produce  revenue  at  least  sufficient  (a)  to  pay  when  due  all 
bonds  and  interest  thereon,  for  the  payment  of  which  such  revenue  is  or 
shall  have  been  pledged,  charged  or  otherwise  encumbered,  including  re- 
serves therefor,  and  (b)  to  provide  for  all  expenses  of  operation,  main- 
tenance or  improvement  of  the  system  or  systems  acquired  by  the  authority 
including  reserves  therefor. 
1935  (39)  71. 

§  8555-72.  State  not  alter  agreements  between  authority  and  bond  hold- 
ers.— The  State  does  pledge  to  and  agree  with  the  holders  of  bonds 
issued  by  the  authority  that  the  State  will  not  limit  or  alter  the  rights  and 
powers  hereby  vested  in  the  authority  to  fix  and  collect  such  rates,  fees  and 
charges  as  may  be  necessary  or  advisable  in  order  to  produce  sufficient 
revenue  to  meet  all  expenses  of  maintenance  and  operation  of  its  system  or 
systems  and  to  fulfill  the  terms  of  any  agreement  made  with  the  holders  of 
such  bonds,  or  in  any  way  impair  the  rights  and  remedies  of  the  holders 
of  such  bonds,  until  such  bonds  together  with  interest  thereon,  and  inter- 
est on  any  unpaid  installments  of  interest,  and  all  costs  and  expenses  in 
connection  with  any  suits,  actions  or  proceedings  by  or  on  behalf  of  such 
bondholders  are  fully  paid  and  discharged. 
1935  (39)  71. 

§  8555-73.     Powers  of  authority  in  issuing  and  securing  payment  of  bonds. 

— In  connection  with  the  issuance  of  bonds  or  in  order  to  secure  the  pay- 
ment of  its  bonds,  the  authority  incorporated  under  this  article  shall  have 
power: 
(1)  To  pledge  all  or  any  part  of  its  revenues. 

IV -S.C.-32 
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(2)  To  vest  in  a  trustee  or  trustees  the  right  to  enforce  any  covenant 
made  to  secure,  to  pay,  or  in  relation  to  its  bonds,  to  provide  for  the  powers 
and  duties  of  such  trustee  or  trustees,  to  limit  the  liabilities  thereof,  and  to 
provide  the  terms  and  conditions  upon  which  the  trustee  or  trustees  or  the 
holders  of  bonds  or  any  amount  or  proportion  of  them  may  enforce  any 
such  covenant. 

(3)  To  take  such  covenants  and  to  do  any  and  all  such  acts  and  things 
as  may  be  necessary  or  convenient  or  desirable  in  order  to  secure  its 
bonds  or  which,  in  the  absolute  discretion  of  the  board,  tend  to  make 
the  bonds  more  marketable,  notwithstanding  that  such  covenants,  acts  and 
things  may  restrict  or  interfere  with  the  exercise  of  the  powers  herein 
granted;  it  being  the  intention  hereof  to  give  the  authority  power  to  do 
all  things  in  the  issuance  of  bonds,  and  for  their  security,  that  a  private 
business  corporation  can  do  under  the  general  laws  of  the  State. 

1935  (39)  71. 

§  8555-74.  Additional  rights  of  bond  holders. — In  addition  to  all  other 
rights  and  all  other  remedies,  any  holders  of  bonds  of  the  authority,  in- 
cluding a  trustee  for  bondholders,  shall  have  the  right  by  mandamus  or 
other  suit,  action  or  proceeding,  at  law  or  in  equity,  to  enforce  his  rights 
against  the  authority,  including  the  right  to  require  the  authority  to  fix 
and  collect  rates  and  charges  adequate  to  carry  out  any  agreement  as  to, 
or  pledge  of,  the  revenues  produced  by  such  rates  or  charges,  and  to  re- 
quire the  authority  and  such  board  to  carry  out  any  other  covenants  and 
agreements  with  such  bondholder  and  to  perform  its  and  their  duties  under 
this  article. 
1935  (39)  71. 

§  8555-75.  State  agencies  cannot  regulate  rates  for  services,  etc. — Rates 
charged  for  the  service  and  facilities  afforded  by  the  authority  or  of  any 
receiver,  if  any,  appointed  by  a  court  of  competent  jurisdiction  shall  not  be 
subject  to  supervision  or  regulation  by  any  other  State  bureau,  board,  com- 
mission or  other  like  instrumentality  or  agency  thereof;  and  it  shall  not  be 
necessary  for  the  authority  or  any  such  receiver  to  obtain  any  franchise 
or  other  permit  from  any  such  bureau,  board,  commission  or  other  instru- 
mentality of  the  State  in  order  to  carry  out  the  powers  authorized  by  the 
provisions  of  this  article. 
1935  (39)  71. 

§  8555-76.  Property  exempt  from  taxes. — The  effectuation  of  its  author- 
ized purposes  by  the  authority  is  and  will  be  in  all  respects  for  the  benefit 
of  the  people  of  the  State,  for  the  increase  of  their  commerce  and  pros- 
perity and  for  the  improvement  of  their  health  and  living  conditions,  and 
since  the  authority  will  be  performing  essential  governmental  functions 
in  effectuating  said  purposes,  said  authority  shall  not  be  required  to  pay 
any  taxes  or  assessments  upon  any  property  acquired  or  used  by  it  for 
such  purposes,  and  any  bonds  or  other  obligations  issued  by  the  authority, 
their  transfer  and  the  income  therefrom  shall  be  at  all  times  free  from 
taxation  within  the  State. 
1935  (39)  71. 
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§  8555-77.  Energy — persons  generating,  transmitting  or  distributing — 
furnish — rates — terms. — Any  person  engaged  in  the  business  of  generating, 
transmitting  or  distributing  energy  shall  furnish  energy  to  the  authority 
at  points  on  their  generation,  transmission  or  distributional  system  at  such 
rates  and  upon  such  terms  and  conditions  as  may  be  prescribed  by  the 
South  Carolina  public  service  commission.  All  bills  of  any  person  fur- 
nishing energy  to  the  authority,  and  the  rates  to  be  applied  thereto,  shall 
be  computed  on  the  basis  of  the  monthly  aggregate  meter  readings  on  all 
lines  of  the  authority  served  by  such  person.  Any  such  person  shall,  for 
the  purpose  of  such  delivery,  install  at  a  fair  and  reasonable  cost  to  the 
authority,  on  its  demand,  suitable  substations,  switches,  transformers  and 
other  like  and  unlike  apparatus.  Nothing  herein  shall  be  construed  to 
limit  the  power  of  the  authority  itself  to  generate,  transmit  or  distribute 
energy  pursuant  to  this  article. 
1935  (39)  71. 

§  8555-78.     Rates  to  State. — If  the  State  or  any  agency,  department  or  in- 
strumentality thereof  elects  to  avail  itself  of  the  service  or  facilities  ren- 
dered by  the  authority,  the  State  or  such  agency,  department  or  instru- 
mentality shall  pay  therefor  at  the  regularly  established  rates. 
1935  (39)  71. 

§  8555-79.  Appropriation. — The  sum  of  twenty-five  thousand  dollars 
($25,000.00)  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated 
to  pay  for  the  surveys  herein  authorized  and  other  preliminary  expenses 
of  the  authority  until  funds  shall  be  obtained  from  the  sale  of  bonds  pro- 
vided for  under  this  article,  and  the  State  of  South  Carolina  shall  be  re- 
imbursed by  the  authority  for  any  advances  made  for  such  purposes. 
1935  (39)  71. 

§  8555-80.     On  cessation  of  authority   State  receive  its  property. — In   the 

event  that  the  authority  shall  cease  to  exist,  all  of  its  assets  remaining  after 
all  of  its  obligations  and  liabilities  have  been  satisfied  or  discharged  shall 
pass  to  and  become  the  property  of  the  State. 
1935  (39)  71. 

§  8555-81.     Application  of  laws  to  section. — This  article  is  complete  in  it- 
self and  shall  be  controlling.    The  provisions  of  any  other  law,  general, 
special,  except  as  provided  in  this  article,  shall  not  apply  to  the  authority 
created  by  this  article. 
1935  (39)  71. 

§  8555-82.  Saving  clause. — If  any  provision  of  this  article,  or  the  applica- 
tion of  such  provision  to  any  person,  body,  or  circumstance  shall  be  held 
invalid,  the  remainder  of  this  article,  or  the  application  of  such  provisions 
to  persons,  bodies,  or  circumstances  other  than  those  as  to  which  it  shall 
have  been  held  invalid,  shall  not  be  affected  thereby. 
1935(39)  71. 
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ARTICLE  2 

Authority  Furnish  Services  Preserve  Farm  Products 

8555-83.  Authorized — powers.  empt  from  taxes. 

8555-84.  Powers  of  authority.  8555-87.  State    receive    property    if    au- 

8555-85.  Rates  or  charges  for  services.  thority  cease  to  exist. 

8555-86.  Properties    and    obligations    ex-  8555-88.  Invalidity. 

§  8555-83.  Authorized — powers. — The  State  rural  electrification  authority, 
a  corporation,  created  by  an  act  of  the  Legislature,  approved  the  four- 
teenth day  of  March,  1935,  is  hereby  authorized  and  empowered  to  fur- 
nish services  for  the  preservation  of  farm  products  of  this  State  at  reason- 
able rates. 

The  authority  is  hereby  vested  with  all  powers  necessary  or  requisite 
for  the  accomplishment  of  its  corporate  purpose  and  capable  of  being 
delegated  by  the  Legislature  of  the  State;  and  no  enumeration  of  particu- 
lar powers  hereby  granted  shall  be  construed  to  impair  any  general  grant 
of  power  herein  contained,  nor  to  limit  any  such  grant  to  a  power  or  powers 
of  the  same  class  or  classes  as  those  enumerated. 

1940   (41)   1847. 

§  8555-84.  Powers  of  authority. — Subject  only  to  the  Constitution  of  the 
State,  the  authority  shall  have  power: 

(1)  To  appoint  officers,  agents  and  employees  and  to  fix  their  compen- 
sation. 

(2)  To  render  service  to  the  inhabitants  of  the  State  and  by  contract  or 
contracts  with  any  person,  federal  agency  or  municipality  or  by  its  own 
employees,  to  acquire,  own,  operate,  maintain,  and  improve  a  system  or 
systems. 

(3)  To  acquire,  hold  and  dispose  of  property,  real  and  personal,  tangible 
and  intangible,  or  interests  therein,  in  its  own  name,  subject  to  mortgages 
or  other  liens  or  otherwise  and  to  pay  therefor  in  cash,  property  or  on 
credit,  and  to  secure  and  procure  payment  of  all  or  any  part  of  the  purchase 
price  thereof  on  such  terms  and  conditions  as  the  board  shall  determine. 

(4)  To  have  complete  control  and  supervision  of  the  system  or  systems 
and  to  make  such  rules  and  regulations  governing  the  rendering  of  service 
thereby  as,  in  the  judgment  of  the  board,  may  be  just  and  equitable. 

(5)  To  fix,  maintain  and  collect  rates  and  charges  for  services. 

(6)  To  execute  all  instruments  necessary  or  convenient,  including,  but 
not  limited  to,  indentures  of  trust,  leases,  and  bonds. 

(7)  To  accept  gifts,  loans  or  grants  of  money  or  property,  real  or  personal, 
and  voluntary  and  uncompensated  services  from  any  person,  federal  ag- 
ency or  municipality. 

(8)  To  make  any  and  all  contracts  necessary  or  convenient  for  the  full 
exercise  of  the  powers  herein  granted. 

(9)  To  subscribe  to  and  comply  with  any  rules  or  regulations  made  by 
any  federal  agency  with  regard  to  any  grants  or  loans  from  any  federal 
agency. 

1940  (41)   1847. 

§  8555-85.     Rates  or  charges  for  services. — The  authority  shall  not  be  op- 
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erated  for  gain  or  profit  or  primarily  as  a  source  of  revenue  to  the  State. 
The  authority  shall,  however,  prescribe  and  collect  reasonable  rates,  fees 
or  charges  for  the  services,  made  available  by  it,  and  shall  revise  such 
rates,  fees  or  charges  from  time  to  time  whenever  necessary  so  that  the 
authority  shall  be  and  always  remain  self-supporting,  and  shall  not  re- 
quire appropriations  by  the  State  to  enable  it  to  carry  out  its  purpose. 
The  rates,  fees  or  charges  prescribed  shall  be  such  as  will  produce  revenue 
at  least  sufficient  to  pay  necessary  operating  expenses  for  the  proper  con- 
duct of  the  business. 
1940  (41)  1847. 

§  8555-86.  Properties  and  obligations  exempt  from  taxes. — The  effectua- 
tion of  its  authorized  purposes  by  the  authority  is  and  will  be  in  all  respect 
for  the  benefit  of  the  people  of  the  State,  for  the  increase  of  their  commerce 
and  prosperity  and  for  the  improvement  of  their  health  and  living  condi- 
tions, and  since  the  authority  will  be  performing  essential  governmental 
functions  in  effectuating  said  purposes,  said  authority  shall  not  be  required 
to  pay  any  taxes  or  assessments  upon  any  property  acquired  or  used  by  it 
for  such  purposes,  and  any  bonds  or  other  obligations  issued  by  the  au- 
thority, their  transfer  and  the  income  therefrom  shall  be  at  all  times 
free  from  taxation  within  the  State. 
1940  (41)  1847. 

§  8555-87.     State  receive  property  if  authority  cease  to  exist. — In  the  event 
that  the  authority  shall  cease  to  exist,  all  of  its  assets  remaining  after  all 
of  its  obligations  and  liabilities  have  been  satisfied  or  discharged  shall  pass 
to  and  become  the  property  of  the  State. 
1940  (41)   1847. 

§  8555-88.  Invalidity.— If  any  provision  of  this  §§  8555-83  thru  8555-88,  or 
the  application  of  such  provision  to  any  person,  body,  or  circumstance  shall 
be  held  invalid,  the  remainder  of  this  §§  8555-83  thru  8555-88,  or  the  ap- 
plication of  such  provisions  to  persons,  bodies,  or  circumstances  other  than 
those  as  to  which  it  shall  have  been  held  invalid,  shall  not  be  affected 
thereby. 
1940   (41)   1847. 
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§  8555-91.     Short  title. — This  chapter  may  be  cited  as  the  "Rural  Electric 
Cooperative  Act." 
1939  (41)  240. 

§  8555-92.  Purpose  organize  —  "Cooperatives"  defined.  —  Cooperative, 
non-profit,  membership  corporations  may  be  organized  under  this  chapter 
for  the  purpose  of  supplying  electric  energy  and  promoting  and  extend- 
ing the  use  thereof  in  rural  areas.  Corporations  organized  under  this 
chapter  and  corporations  which  become  subject  to  this  chapter  in  the 
manner  hereinafter  provided  are  hereinafter  referred  to  as  "cooperatives." 
1939  (41)  240. 

§  8555-93.     Powers  of  cooperative. — A  cooperative  shall  have  power: 

(a)  To  sue  and  be  sued,  in  its  corporate  name; 

(b)  To  have  perpetual  existence; 

(c)  To  adopt  a  corporate  seal  and  alter  the  same  at  pleasure; 

(d)  To  generate,  manufacture,  purchase,  acquire,  accumulate  and  trans- 
mit electric  energy,  and  to  distribute,  sell,  supply,  and  dispose  of  electric 
energy  in  rural  areas  to  its  members,  to  governmental  agencies  and  political 
subdivisions,  and  to  other  persons  not  in  excess  of  ten  per  centum  (10%) 
of  the  number  of  its  members; 

(e)  To  make  loans  to  persons  to  whom  electric  energy  is  or  will  be 
supplied  by  the  cooperative  for  the  purpose  of,  and  otherwise  to  assist 
such  persons  in,  wiring  their  premises  and  installing  therein  electric  and 
plumbing  fixtures,  appliances,  apparatus  and  equipment  of  any  and  all 
kinds  and  character,  and  in  connection  therewith,  to  purchase,  acquire, 
lease,  sell,  distribute,  install  and  repair  such  electric  and  plumbing  fixtures, 
appliances,  apparatus  and  equipment,  and  to  accept  or  otherwise  acquire, 
and  to  sell,  assign,  transfer,  endorse,  pledge,  hypothecate  and  otherwise 
dispose  of  notes,  bonds  and  other  evidences  of  indebtedness  and  any  and 
all  types  of  security  therefor; 

(f)  To  make  loans  to  persons  to  whom  electric  energy  is  or  will  be  sup- 
plied by  the  cooperative  for  the  purpose  of,  and  otherwise  to  assist  such 
persons  in,  constructing,  maintaining  and  operating  electric  refrigeration 
plants; 

(g)  To  become  a  member  in  one  or  more  other  cooperatives  or  corpora- 
tions or  to  own  stock  therein; 

(h)  To  construct,  purchase,  take,  receive,  lease  as  lessee,  or  otherwise  ac- 
quire, and  to  own,  hold,  use,  equip,  maintain,  and  operate,  and  to  sell, 
assign,  transfer,  convey,  exchange,  lease  as  lessor,  mortgage,  pledge  or 
otherwise  dispose  of  or  encumber  electric  transmission  and  distribution 
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lines  or  systems,  electric  generating  plants,  electric  refrigeration  plants, 
lands,  buildings,  structures,  dams,  plants  and  equipment,  and  any  and  all 
kinds  and  classes  of  real  or  personal  property  whatsoever,  which  shall  be 
deemed  necessary,  convenient  or  appropriate  to  accomplish  the  purpose  for 
which  the  cooperative  is  organized; 

(i)  To  purchase  or  otherwise  acquire,  and  to  own,  hold,  use  and  exercise 
and  to  sell,  assign,  transfer,  convey,  mortgage,  pledge,  hypothecate,  or  oth- 
erwise dispose  of  or  encumber,  franchises,  rights,  privileges,  licenses, 
rights  of  way  and  easements; 

(j)  To  borrow  money  and  otherwise  contract  indebtedness,  and  to  issue 
notes,  bonds,  and  other  evidences  of  indebtedness  therefor,  and  to  secure 
the  payment' thereof  by  mortgage,  pledge,  deed  of  trust,  or  any  other 
encumberance  upon  any  or  all  of  its  then  owned  or  after-acquired  real  or 
personal  property,  assets,  franchises,  revenues  or  income; 

(k)  To  construct,  maintain  and  operate  electric  transmission  and  dis- 
tribution lines  along,  upon,  under  and  across  all  public  thoroughfares,  in- 
cluding without  limitation,  all  roads,  highways,  streets,  alleys,  bridges  and 
causeways,  and  upon,  under  and  across  all  publicly  owned  lands,  subject, 
however,  to  the  requirements  in  respect  of  the  use  of  such  thoroughfares 
and  lands  that  are  imposed  by  the  respective  authorities  having  jurisdic- 
tion thereof  upon  corporations  constructing  or  operating  electric  transmis- 
sion and  distribution  lines  or  system; 

(1)  To  exercise  the  power  of  eminent  domain  in  the  manner  provided  by 
the  laws  of  this  State  for  the  exercise  of  that  power  by  corporations  con- 
structing or  operating  electric  transmission  and  distribution  lines  or  sys- 
tems; 

(m)  To  conduct  its  business  and  exercise  any  or  all  of  its  powers  within 
or  without  this  State; 

(n)  To  adopt,  amend  and  repeal  by-laws;  and 

(o)  To  do  and  perform  any  and  all  other  acts  and  things,  and  to  have 
and  exercise  any  and  all  other  powers  which  may  be  necessary,  conveni- 
ent or  appropriate  to  accomplish  the  purpose  for  which  the  cooperative  is 
organized. 

1939  (41)  240. 

§  8555-94.  Name  of  cooperative. — The  name  of  each  cooperative  shall  in- 
clude the  words  "electric"  and  "cooperative",  and  the  abbreviation  "inc.", 
provided,  however,  such  limitation  shall  not  apply  if,  in  an  affidavit  made 
by  the  president  or  vice-president  of  a  cooperative  and  filed  with  the  sec- 
retary of  State,  it  shall  appear  that  the  cooperative  desires  to  transact  bus- 
iness in  another  State  and  is  precluded  therefrom  by  reason  of  its  name, 
The  name  of  a  cooperative  shall  distinguish  it  from  the  name  of  any  other 
corporation  organized  under  the  laws  of,  or  authorized  to  transact  busi- 
ness in  this  State.  The  words  "electric"  and  "cooperative"  shall  not  both 
be  used  in  the  name  of  any  corporation  organized  under  the  laws  of,  or 
authorized  to  transact  business  in  this  State,  except  a  cooperative  or  a  cor- 
poration transacting  business  in  this  State  pursuant  to  the  provisions  of 
this  chapter. 
1939  (41)  240. 
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§  8555-95.     Organizers. — Five  or  more  natural  persons,  or  two  or  more  co- 
operatives, may  organize  a  cooperative  in  the  manner  hereinafter  provided. 
1939  (41)  240. 

§  8555-96.  Articles  of  incorporation. — (a)  The  articles  of  incorporation  of  a 
cooperative  shall  recite  in  the  caption  that  they  are  executed  pursuant  to 
this  chapter,  shall  be  signed  and  acknowledged  by  each  of  the  incorpora- 
tors, and  shall  state:  (1)  the  name  of  the  cooperative;  (2)  the  address  of  its 
principal  office;  (3)  the  names  and  addresses  of  the  incorporators;  (4)  the 
names  and  addresses  of  the  persons  who  shall  constitute  its  first  board  of 
trustees;  and  (5)  any  provisions  not  inconsistent  with  this  chapter  deemed 
necessary  or  advisable  for  the  conduct  of  its  business  and  affairs. 

(b)  Such  articles  of  incorporation  shall  be  submitted  to  the  secretary  of 
State  for  filing  as  provided  in  this  chapter. 

(c)  It  shall  not  be  necessary  to  set  forth  in  the  articles  of  incorporation 
of  a  cooperative  the  purpose  for  which  it  is  organized  or  any  of  the  corpor- 
ate powers  vested  in  a  cooperative  under  this  chapter. 

1939  (41)  240. 

§  8555-97.  By-laws. — The  original  by-laws  of  a  cooperative  shall  be  adopt- 
ed by  its  board  of  trustees.  Thereafter  by-laws  shall  be  adopted,  amended 
or  repealed  by  its  members.  The  by-laws  shall  set  forth  the  rights  and  du- 
ties of  members  and  trustees  and  may  contain  other  provisions  for  the  reg- 
ulations and  management  of  the  affairs  of  the  cooperative  not  inconsistent 
with  this  chapter  or  with  its  articles  or  incorporation. 
1939  (41)  240. 

§  8555-98.  Members — meetings — voting. — (a)  No  person  who  is  not  an  in- 
corporator shall  become  a  member  of  a  cooperative  unless  such  person  shall 
agree  to  use  electric  energy  furnished  by  the  cooperative  when  such  elec- 
tric energy  shall  be  available  through  its  facilities.  The  by-laws  of  a  cooper- 
ative may  provide  that  any  person,  including  an  incorporator,  shall  cease 
to  be  a  member  thereof  if  he  shall  fail  or  refuse  to  use  electric  energy  made 
available  by  the  cooperative  or  if  electric  energy  shall  not  be  made  avail- 
able to  such  person  by  the  cooperative  within  a  specified  time  after  such 
person  shall  have  become  a  member  thereof.  Membership  in  the  coopera- 
tive shall  not  be  transferable,  except  as  provided  in  the  by-laws.  The  by- 
laws may  prescribe  additional  qualifications  and  limitations  in  respect  of 
membership. 

(b)  An  annual  meeting  of  the  members  shall  be  held  at  such  time  as 
shall  be  provided  in  the  by-laws. 

(c)  Special  meetings  of  the  members  may  be  called  by  the  board  of  trus- 
tees, by  any  three  trustees,  by  not  less  than  ten  per  centum  (10%)  of  the 
members,  or  by  the  president. 

(d)  Meetings  of  members  shall  be  held  at  such  place  as  may  be  provided 
in  the  by-laws.  In  the  absence  of  any  such  provision,  all  meetings  shall 
be  held  in  the  city  or  town  in  which  the  principal  office  of  the  cooperative 
is  located. 

(e)  Except  as  hereinafter  otherwise  provided,  written  or  printed  notice 
stating  the  time  and  place  of  each  meeting  of  members  and,  in  the  case  of 
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a  special  meeting,  the  purpose  or  purposes  for  which  the  meeting  is  called, 
shall  be  given  to  each  member,  either  personally  or  by  mail,  not  less 
than  ten  (10)  nor  more  than  twenty-five  (25)  days  before  the  date  of  the 
meeting. 

(f)  Five  per  centum  (5%)  of  all  members,  present  in  person,  shall  consti- 
tute a  quorum  for  the  transaction  of  business  at  all  meetings  of  the  mem- 
bers, unless  the  by-laws  prescribe  the  presence  of  a  greater  percentage  of 
the  members  for  a  quorum.  If  less  than  a  quorum  is  present  at  any  meet- 
ing, a  majority  of  those  present  in  person  may  adjourn  the  meeting  from 
time  to  time  without  further  notice. 

(g)  Each  member  shall  be  entitled  to  one  vote  on  each  matter  submitted 
to  a  vote  at  a  meeting.  Voting  shall  be  in  person,  but,  if  the  by-laws  so 
provide,  may  also  be  by  proxy  or  by  mail,  or  both.  If  the  by-laws  provide 
for  voting  by  proxy  or  by  mail,  they  shall  also  prescribe  the  conditions  un- 
der which  proxy  or  mail  voting  shall  be  exercised.  In  any  event,  no  per- 
son shall  vote  as  proxy  for  more  than  three  (3)  members  at  any  meeting 
of  the  members. 

1939  (41)  240. 

§  8555-99.  Trustees  —  election  —  vacancy  —  removal  —  compensation  — 
expenses — terms — quorum — powers. — (a)  The  business  and  affairs  of  a 
cooperative  shall  be  managed  by  a  board  of  not  less  than  five  (5)  trus- 
tees, each  of  whom  shall  be  a  member  of  the  cooperative  or  of  another 
cooperative  which  shall  be  a  member  thereof.  The  by-laws  shall  pre- 
scribe the  number  of  trustees,  their  qualifications,  other  than  those 
provided  for  in  this  chapter,  the  manner  of  holding  meetings  of  the 
board  of  trustees  and  of  the  election  of  successors  to  trustees  who  shall 
resign,  die  or  otherwise  be  incapable  of  acting.  The  by-laws  may  also 
provide  for  the  removal  of  trustees  from  office  and  for  the  election 
of  their  successors.  Without  approval  of  the  members,  trustees  shall  not 
receive  any  salaries  for  their  services  as  trustees  and,  except  in  emerg- 
encies, shall  not  be  employed  by  the  cooperative  in  any  capacity  involving 
compensation.  The  by-laws  may,  however,  provide  that  a  fixed  fee  and 
expenses  of  attendance,  if  any,  may  be  allowed  to  each  trustee  for  at- 
tendance at  each  meeting  of  the  board  of  trustees. 

(b)  The  trustees  of  a  cooperative  named  in  any  articles  of  incorporation, 
consolidation,  merger  or  conversion,  as  the  case  may  be,  shall  hold  office 
until  the  next  following  annual  meeting  of  the  members  or  until  their  suc- 
cessors shall  have  been  elected  and  qualified.  At  each  annual  meeting  or, 
in  case  of  failure  to  hold  the  annual  meeting  as  specified  in  the  by-laws,  at 
a  special  meeting  called  for  that  purpose,  the  members  shall  elect  trustees 
to  hold  office  until  the  next  following  annual  meeting  of  the  members, 
except  as  hereinafter  otherwise  provided.  Each  trustee  shall  hold  office 
for  the  term  for  which  he  is  elected  or  until  his  successor  shall  have  been 
elected  and  qualified. 

(c)  The  by-laws  may  provide  that,  in  lieu  of  electing  the  whole  number 
of  trustees  annually,  the  trustees  shall  be  divided  into  two  classes  at  the 
first  or  any  subsequent  annual  meeting,  each  class  to  be  as  nearly  equal 
in  number  as  possible,  with  the  term  of  office  of  the  trustees  of  the  first 
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class  to  expire  at  the  next  succeeding  annual  meeting  and  the  term  of  the 
second  class  to  expire  at  the  second  succeeding  annual  meeting.  At  each 
annual  meeting  after  such  classification  a  number  of  trustees  equal  to 
the  number  of  the  class  whose  term  expires  at  the  time  of  such  meeting 
shall  be  elected  to  hold  office  until  the  second  succeeding  annual  meeting. 

(d)  A  majority  of  the  board  of  trustees  shall  constitute  a  quorum. 

(e)  If  a  husband  and  wife  hold  a  joint  membership  in  a  cooperative, 
either  one,  but  not  both,  may  be  elected  a  trustee. 

(f)  The  board  of  trustees  may  exercise  all  of  the  powers  of  a  cooperative 
except  such  as  are  conferred  upon  the  members  by  this  chapter,  or  its 
articles  of  incorporation  or  by-laws. 

1939  (41)  240. 

§  8555-100.  Voting  districts — trustees — delegates.  —  Notwithstanding  any 
other  provision  of  this  chapter,  the  by-laws  may  provide  that  the  territory 
in  which  a  cooperative  supplies  electric  energy  to  its  members  shall  be  di- 
vided into  two  or  more  voting  districts  and  that,  in  respect  of  each  such 
voting  district,  (1)  a  designated  number  of  trustees  shall  be  elected  by  the 
members  residing  therein,  or  (2)  a  designated  number  of  delegates  shall 
be  elected  by  such  members,  or  (3)  both  such  trustees  and  delegates  shall  be 
elected  by  such  members.  In  any  such  case  the  by-laws  shall  prescribe  the 
manner  in  which  such  voting  districts  and  the  members  thereof,  and  the 
delegates  and  trustees,  if  any,  elected  therefrom  shall  function  and  the 
powers  of  the  delegates,  which  may  include  the  power  to  elect  trustees. 
No  member  at  any  voting  district  meeting  and  no  delegate  at  any  meeting 
shall  vote  by  proxy  or  by  mail. 
1939  (41)  240. 

§  8555-101.  Officers — employees. — The  officers  of  a  cooperative  shall  con- 
sist of  a  president,  vice-president,  secretary  and  treasury,  who  shall  be 
elected  annually  by  and  from  the  board  of  trustees.  No  person  shall 
continue  to  hold  any  of  the  above  offices  after  he  shall  have  ceased  to  be  a 
trustee.  The  offices  of  secretary  and  of  treasurer  may  be  held  by  the  same 
person.  The  board  of  trustees  may  also  elect  or  appoint  such  other  officers, 
agents,  or  employees  as  it  shall  deem  necessary  or  advisable  and  shall 
prescribe  the  powers  and  duties  thereof.  Any  officer  may  be  removed  from 
office  and  his  successor  elected  in  the  manner  prescribed  in  the  by-laws. 
1939  (41)  240. 

§  8555-102.  Amend  articles  of  incorporation. — (a)  A  cooperative  may 
amend  its  articles  of  incorporation  by  complying  with  the  following  re- 
quirements: 

(1)  The  proposed  amendment  shall  be  first  approved  by  the  board  of 
trustees  and  shall  then  be  submitted  to  a  vote  of  the  members  at  any  an- 
nual or  special  meeting  thereof,  the  notice  of  which  shall  set  forth  the 
proposed  amendment.  The  proposed  amendment,  with  such  changes  as  the 
members  shall  choose  to  make  therein,  shall  be  deemed  to  be  approved 
on  the  affirmative  vote  of  not  less  than  two-thirds  of  those  members  voting 
thereon  at  such  meeting;  and 

(2)  Upon  such  approval  by  the  members,  articles  of  amendment  shall 


Page  1003  Rural  Electric  Cooperative  Act  §  8555-103 

be  executed  and  acknowledged  on  behalf  of  the  cooperative  by  its  presi- 
dent or  vice-president  and  its  corporate  seal  shall  be  affixed  thereto  and 
attested  by  its  secretary.  The  articles  of  amendment  shall  recite  in  the 
caption  that  they  are  executed  pursuant  to  this  chapter  and  shall  state: 
(a)  the  name  of  the  cooperative;  (b)  the  address  of  its  principal  office;  (c) 
the  date  of  the  filing  of  its  articles  of  incorporation  in  the  office  of  the  sec- 
retary of  state;  and  (d)  the  amendment  to  its  articles  of  incorporation.  The 
president  or  vice-president  executing  such  articles  of  amendment  shall  also 
make  and  annex  thereto  an  affidavit  stating  that  the  provisions  of  this  sec- 
tion were  duly  complied  with.  Such  articles  of  amendment  and  affidavit 
shall  be  submitted  to  the  secretary  of  State  for  filing  as  provided  in  this 
chapter. 

(b)  A  cooperative  may,  without  amending  its  articles  of  incorporation, 
upon  authorization  of  its  board  of  trustees,  change  the  location  of  its  prin- 
cipal office  by  filing  a  certificate  of  change  of  principal  office,  executed  and 
acknowledged  by  its  president  or  vice-president  under  its  seal  attested  by 
its  secretary,  in  the  office  of  the  secretary  of  State  and  also  in  each  county 
office  in  which  its  articles  of  incorporation  or  any  prior  certificate  of  change 
of  principal  office  of  such  cooperative  has  been  filed.  Such  cooperative  shall 
also,  within  thirty  (30)  days  after  filing  of  such  certificate  of  change  of 
principal  office  in  any  county  office,  file  therein  certified  copies  of  its  articles 
of  incorporation  and  all  amendments  thereto,  if  the  same  are  not  already  on 
file  therein. 

1939  (41)  240. 

§  8555-103.  Consolidate  in  new  cooperatives. — Any  two  or  more  coopera- 
tives, each  of  which  is  hereinafter  designated  a  "consolidating  cooperative", 
may  consolidate  into  a  new  cooperative,  hereinafter  designated  the  "new 
cooperative,"  by  complying  with  the  following  requirements: 

(a)  The  proposition  for  the  consolidation  of  the  consolidating  coopera- 
tives into  the  new  cooperative  and  proposed  articles  of  consolidation  to 
give  effect  thereto  shall  be  first  approved  by  the  board  of  trustees  of  each 
consolidating  cooperative.  The  proposed  articles  of  consolidation  shall 
recite  in  the  caption  that  they  are  executed  pursuant  to  this  chapter  and 
shall  state:  (1)  the  name  of  each  consolidating  cooperative,  the  address  of 
its  principal  office,  and  the  date  of  the  filing  of  its  articles  of  incorporation 
in  the  office  of  the  secretary  of  State;  (2)  the  name  of  the  new  cooperative 
and  the  address  of  its  principal  office;  (3)  the  names  and  addresses  of  the 
persons  who  shall  constitute  the  first  board  of  trustees  of  the  new  cooper- 
ative; (4)  the  terms  and  conditions  of  the  consolidation  and  the  mode  of 
carrying  the  same  into  effect,  including  the  manner  and  basis  of  convert- 
ing memberships  in  each  consolidating  cooperative  into  memberships  in 
the  new  cooperative  and  the  issuance  of  certificates  of  membership  in 
respect  of  such  converted  memberships;  and  (5)  any  provisions  not  incon- 
sistent with  this  chapter  deemed  necessary  or  advisable  for  the  conduct  of 
the  business  and  affairs  of  the  new  cooperative; 

(b)  The  proposition  for  the  consolidation  of  the  consolidating  coopera- 
tives into  the  new  cooperative  and  the  proposed  articles  of  consolidation 
approved  by  the  board  of  trustees  of  each  consolidating  cooperative  shall 
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then  be  submitted  to  a  vote  of  the  members  thereof  at  any  annual  or 
special  meeting  thereof,  the  notice  of  which  shall  set  forth  full  particulars 
concerning  the  proposed  consolidation.  The  proposed  consolidation  and 
the  proposed  articles  of  consolidation  shall  be  deemed  to  be  approved  upon 
the  affirmative  vote  of  not  less  than  two-thirds  of  those  members  of  each 
consolidating  cooperative  voting  thereon  at  such  meeting;  and 

(c)  Upon  such  approval  by  the  members  of  the  respective  consolidating 
cooperatives,  articles  of  consolidation  in  the  form  approved  shall  be 
executed  and  acknowledged  on  behalf  of  each  consolidating  cooperative  by 
its  president  or  vice-president  and  its  seal  shall  be  affixed  thereto  and 
attested  by  its  secretary.  The  president  or  vice-president  of  each  consoli- 
dating cooperative  executing  such  articles  of  consolidation  shall  also  make 
and  annex  thereto  an  affidavit  stating  that  the  provisions  of  this  section 
where  duly  complied  with  by  such  cooperative.  Such  articles  of  con- 
solidation and  affidavits  shall  be  submitted  to  the  secretary  of  State  for 
filing  as  provided  in  this  chapter. 

1939  (41)  240. 

§  8555-104.  Merge  in  surviving  cooperatives. — Any  one  or  more  cooper- 
atives, each  of  which  is  hereinafter  designated  a  "merging  cooperative", 
may  merge  into  another  cooperative,  hereinafter  designated  the  "surviving 
cooperative",  by  complying  with  the  following  requirements: 

(a)  The  proposition  for  the  merger  of  the  merging  cooperatives  into  the 
surviving  cooperative  and  proposed  articles  of  merger  to  give  effect  thereto 
shall  be  first  approved  by  the  board  of  trustees  of  each  merging  cooperative 
and  by  the  board  of  trustees  of  the  surviving  cooperative.  The  proposed 
articles  of  merger  shall  recite  in  the  caption  that  they  are  executed  pur- 
suant to  this  chapter  and  shall  state:  (1)  the  name  of  each  merging 
cooperative,  the  address  of  its  principal  office,  and  the  date  of  the  filing 
of  its  articles  of  incorporation  in  the  office  of  the  secretary  of  State;  (2) 
the  name  of  the  surviving  cooperative  and  the  address  of  its  principal 
office;  (3)  a  statement  that  the  merging  cooperatives  elect  to  be  merged  into 
the  surviving  cooperative;  (4)  the  terms  and  conditions  of  the  merger  and 
the  mode  of  carrying  the  same  into  effect,  including  the  manner  and 
basis  of  converting  the  memberships  in  the  merging  cooperative  or  cooper- 
atives into  memberships  in  the  surviving  cooperative  and  the  issuance 
of  certificates  of  membership  in  respect  of  such  converted  memberships; 
and  (5)  any  provisions  not  inconsistent  with  this  chapter  deemed  necessary 
or  advisable  for  the  conduct  of  the  business  and  affairs  of  the  surviving 
cooperative; 

(b)  The  proposition  for  the  merger  of  the  merging  cooperatives  into 
the  surviving  cooperative  and  the  proposed  articles  of  merger  approved  by 
the  board  of  trustees  of  the  respective  cooperatives,  parties  to  the  proposed 
merger,  shall  then  be  submitted  to  a  vote  of  the  members  of  each  such 
cooperative  at  any  annual  or  special  meeting  thereof,  the  notice  of  which 
shall  set  forth  full  particulars  concerning  the  proposed  merger.  The  pro- 
posed merger  and  the  proposed  articles  of  merger  shall  be  deemed  to  be 
approved  upon  the  affirmative  vote  of  not  less  than  two-thirds  of  those 
members  of  each  cooperative  voting  thereon  at  such  meeting;  and 
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(c)  Upon  such  approval  by  the  members  of  the  respective  cooperatives, 
parties  to  the  proposed  merger,  articles  of  merger  in  the  form  approved 
shall  be  executed  and  acknowledged  on  behalf  of  each  such  cooperative 
by  its  president  or  vice-president  and  its  seal  shall  be  affixed  thereto  and 
attested  by  its  secretary.  The  president  or  vice-president  of  each  coopera- 
tive executing  such  articles  of  merger  shall  also  make  and  annex  thereto  an 
affidavit  stating  that  the  provisions  of  this  section  were  duly  complied  with 
by  such  cooperative.  Such  articles  of  merger  and  affidavits  shall  be  sub- 
mitted to  the  secretary  of  State  for  filing  as  provided  in  this  chapter. 

1939  (41)  240. 

§  8555-105.     Effect  of  consolidation  or  merger. — The  effect  of  consolidation 
or  merger  shall  be  as  follows: 

(a)  The  several  cooperatives,  parties  to  the  consolidation  or  merger, 
shall  be  a  single  cooperative,  which,  in  the  case  of  a  consolidation,  shall  be 
the  new  cooperative  provided  for  in  the  articles  of  consolidation,  and,  in 
the  case  of  a  merger,  shall  be  that  cooperative  designated  in  the  articles 
of  merger  as  the  surviving  cooperative,  and  the  separate  existence  of  all 
cooperatives,  parties  to  the  consolidation  or  merger,  except  the  new  or 
surviving  cooperative,  shall  cease; 

(b)  Such  new  or  surviving  cooperative  shall  have  all  the  rights,  priv- 
ileges, immunities,  and  powers  and  shall  be  subject  to  all  the  duties  and  li- 
abilities of  a  cooperative  organized  under  the  provisions  of  this  chapter,  and 
shall  possess  all  the  rights,  privileges,  immunities,  and  franchises,  as  well 
of  a  public  as  of  a  private  nature,  and  all  property,  real  and  personal,  ap- 
plications for  membership,  all  debts  due  on  whatever  account,  and  all 
other  choses  in  action,  of  each  of  the  consolidating  or  merging  cooperatives, 
and  furthermore  all  and  every  interest  of,  or  belonging  or  ,due  to,  each  of 
the  cooperatives  so  consolidated  or  merged,  shall  be  taken  and  deemed  to 
be  transferred  to  and  vested  in  such  new  or  surviving  cooperative  without 
further  act  or  deed;  and  the  title  to  any  real  estate,  or  any  interest  therein, 
under  the  laws  of  this  State  vested  in  any  such  cooperatives  shall  not 
revert  or  be  in  any  way  impaired  by  reason  of  such  consolidation  or 
merger; 

(c)  Such  new  or  surviving  cooperative  shall  thenceforth  be  responsible 
and  liable  for  all  of  the  liabilities  and  obligations  of  each  of  the  coopera- 
tives so  consolidated  or  merged,  and  any  claim  existing,  or  action  or  pro- 
ceeding pending,  by  or  against  any  of  such  cooperatives  may  be  prosecuted 
as  if  such  consolidation  or  merger  had  not  taken  place,  but  such  new  or 
surviving  cooperative  may  be  substituted  in  its  place; 

(d)  Neither  the  rights  of  creditors  nor  any  liens  upon  the  property  of 
any  of  such  cooperatives  shall  be  impaired  by  such  consolidation  or  merger; 
and 

(e)  In  the  case  of  a  consolidation,  the  articles  of  consolidation  shall  be 
deemed  to  be  the  articles  of  incorporation  of  the  new  cooperative;  and  in 
the  case  of  a  merger,  the  articles  of  incorporation  of  the  surviving  co- 
operative shall  be  deemed  to  be  amended  to  the  extent,  if  any,  that  changes 
therein  are  provided  for  in  the  articles  of  merger. 

1939  (41)  240. 
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§  8555-106.  Convert  certain  corporations  into  cooperatives. — Any  corpora- 
tion organized  under  the  laws  of  this  State  for  the  purpose,  among  others, 
of  supplying  electric  energy  in  rural  areas  may  be  converted  into  a  coopera- 
tive and  become  subject  to  this  chapter  with  the  same  effect  as  if  original- 
ly organized  under  this  chapter  by  complying  with  the  following  re- 
quirements: 

(a)  The  proposition  for  the  conversion  of  such  corporation  into  a  co- 
operative and  proposed  articles  of  conversion  to  give  effect  thereto  shall 
be  first  approved  by  the  board  of  trustees  or  the  board  of  directors,  as  the 
case  may  be,  of  such  corporation.  The  proposed  articles  of  conversion  shall 
recite  in  the  caption  that  they  are  executed  pursuant  to  this  chapter  and 
shall  state: 

(1)  The  name  of  the  corporation  prior  to  its  conversion  into  a  coopera- 
tive; (2)  the  address  of  the  principal  office  of  such  corporation;  (3)  the  date 
of  the  filing  of  the  articles  of  incorporation  of  such  corporation  in  the  of- 
fice of  the  secretary  of  state;  (4)  the  statute  or  statutes  under  which  such 
corporation  was  organized;  (5)  the  name  assumed  by  such  corporation;  (6)  a 
statement  that  such  corporation  elects  to  become  a  corporative,  non-profit, 
membership  corporation  subject  to  this  chapter;  (7)  the  manner  and  basis 
of  converting  either  memberships  in  or  shares  of  stock  of  such  corporation 
into  memberships  therein  after  completion  of  the  conversion;  and  (8)  any 
provisions  not  inconsistent  with  this  chapter  deemed  necessary  or  advisable 
for  the  conduct  of  the  business  and  affairs  of  such  corporation; 

(b)  The  proposition  for  the  conversion  of  such  corporation  into  a  coopera- 
tive and  the  proposed  articles  of  conversion  approved  by  the  board  of 
trustees  or  board  of  directors,  as  the  case  may  be,  of  such  corporation  shall 
then  be  submitted  to  a  vote  of  the  members  or  stockholders,  as  the  case 
may  be,  of  such  corporation  at  any  duly  held  annual  or  special  meeting 
thereof,  the  notice  of  which  shall  set  forth  full  particulars  concerning  the 
proposed  conversion.  The  proposition  for  the  conversion  of  such  corpora- 
tion into  a  cooperative  and  the  proposed  articles  of  conversion,  with  such 
amendments  thereto  as  the  members  or  stockholders  of  such  corporation 
shall  choose  to  make,  shall  be  deemed  to  be  approved  upon  the  affirmative 
vote  of  not  less  than  two-thirds  of  those  members  of  such  corporation  vot- 
ing thereon  at  such  meetings,  or,  if  such  corporation  is  a  stock  corporation, 
upon  the  affirmative  vote  of  the  holders  of  not  less  than  two-thirds  of  the 
capital  stock  of  such  corporation  represented  at  such  meeting. 

(c)  Upon  such  approval  by  the  members  or  stockholders  of  such  corpora- 
tion, articles  of  conversion  in  the  form  approved  by  such  members  or  stock- 
holders shall  be  executed  and  acknowledged  on  behalf  of  such  corporation 
by  its  president  or  vice-president  and  its  corporate  seal  shall  be  affixed 
thereto  and  attested  by  its  secretary.  The  president  or  vice-president 
executing  such  articles  of  conversion  on  behalf  of  such  corporation  shall 
also  make  and  annex  thereto  an  affidavit  stating  that  the  provisions  of 
this  section  with  respect  to  the  approval  of  its  trustees  or  directors  and  its 
members  or  stockholders,  of  the  proposition  for  the  conversion  of  such 
corporation  into  a  cooperative  and  such  articles  of  conversion  were  duly 
complied  with.  Such  articles  of  conversion  and  affidavit  shall  be  submitted 
to  the  secretary  of  state  for  filing  as  provided  in  this  chapter.  The  term 
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"articles  of  incorporation"  as  used  in  this  chapter  shall  be  deemed  to  in- 
clude the  articles  of  conversion  of  a  converted  corporation. 
1939  (41)  240. 

§  8555-107.  Propositions  embodied  in  petitions  signed  by  not  less  than  10% 
of  members. — Notwithstanding  any  other  provision  of  this  chapter,  any 
proposition  embodied  in  a  petition  signed  by  not  less  than  ten  per  centum 
(10%)  of  the  members  of  a  cooperative,  together  with  any  document  sub- 
mitted with  such  petition  to  give  effect  to  the  proposition,  shall  be  sub- 
mitted to  the  members  of  a  cooperative,  either  at  a  special  meeting  of  the 
members  held  within  forty-five  (45)  days  after  the  presentation  of  such 
petition  or,  if  the  date  of  the  next  annual  meeting  of  members  falls  within 
ninety  (90)  days  after  such  presentation  or  if  the  petition  so  requests,  at 
such  annual  meeting.  The  approval  of  the  board  of  trustees  shall  not  be 
required  in  respect  of  any  proposition  or  document  submitted  to  the  mem- 
bers pursuant  to  this  section  and  approved  by  them,  but  such  proposition 
or  document  shall  be  subject  to  all  other  applicable  provisions  of  this  chap- 
ter. Any  affidavit  or  affidavits  required  to  be  filed  with  any  such  document 
pursuant  to  applicable  provisions  of  this  chapter  shall,  in  such  case,  be 
modified  to  show  compliance  with  the  provisions  of  this  section. 
1939  (41)  240. 

§  8555-108.  Dissolve. — (a)  A  cooperative  which  has  not  commenced  busi- 
ness may  dissolve  voluntarily  by  delivering  to  the  secretary  of  state  articles 
of  dissolution,  executed  and  acknowledged  on  behalf  of  the  cooperative  by 
a  majority  of  the  incorporators,  which  shall  state: 

(1)  The  name  of  the  cooperative;  (2)  the  address  of  its  principal  office; 
(3)  the  date  of  its  incorporation;  (4)  that  the  cooperative  has  not  com- 
menced business;  (5)  that  the  amount,  if  any,  actually  paid  in  on  account 
of  membership  fees,  less  any  part  thereof  disbursed  for  necessary  expenses, 
has  been  returned  to  those  entitled  thereto  and  that  all  easements  shall 
have  been  released  to  the  grantors;  (6)  that  no  debt  of  the  cooperative  re- 
mains unpaid;  and  (7)  that  a  majority  of  the  incorporators  elect  that  the  co- 
operative be  dissolved.  Such  articles  of  dissolution  shall  be  submitted  to 
the  secretary  of  state  for  filing  as  provided  in  this  chapter; 

(b)  A  cooperative  which  has  commenced  business  may  dissolve  voluntari- 
ly and  wind  up  its  affairs  in  the  following  manner: 

(1)  The  board  of  trustees  shall  first  recommend  that  the  cooperative  be 
dissolved  voluntarily  and  thereafter  the  proposition  that  the  cooperative 
be  dissolved  shall  be  submitted  to  the  members  of  the  cooperative  at  any 
annual  or  special  meeting  the  notice  of  which  shall  set  forth  such  proposi- 
tion. The  proposed  voluntarily  dissolution  shall  be  deemed  to  be  approved 
upon  the  affirmative  vote  of  not  less  than  two  thirds  of  those  members 
voting  thereon  at  such  meeting; 

(2)  Upon  such  approval,  a  certificate  of  election  to  dissolve,  hereinafter 
designated  the  "certificate",  shall  be  executed  and  acknowledged  on  behalf 
of  the  cooperative  by  its  president  or  vice-president,  and  its  corporate  seal 
shall  be  affixed  thereto  and  attested  by  its  secretary.  The  certificate  shall 
state: 

(a)  The  name  of  the  cooperative;  (b)  the  address  of  its  principal  office;  (c) 


§  8555-108  Civil  Code  Page  1008 

the  names  and  addresses  of  its  trustees;  and  (d)  the  total  number  of  mem- 
bers of  the  cooperative  and  the  number  of  members  who  voted  for  and 
against  the  voluntary  dissolution  of  the  cooperative.  The  president  or  vice- 
president  executing  the  certificate  shall  also  make  and  annex  thereto  an 
affidavit  stating  that  the  provisions  of  this  sub-section  were  duly  complied 
with.  Such  certificate  and  affidavit  shall  be  submitted  to  the  secretary  of 
state  for  filing  as  provided  in  this  chapter;  (3)  upon  the  filing  of  the  certifi- 
cate and  affidavit  by  the  secretary  of  state,  the  cooperative  shall  cease  to 
carry  on  its  business  except  in  so  far  as  may  be  necessary  for  the  winding 
up  thereof,  but  its  corporate  existence  shall  continue  until  articles  of  dis- 
solution have  been  filed  by  the  secretary  of  state;  (4)  after  the  filing  of  the 
certificate  and  affidavit  by  the  secretary  of  state  the  board  of  trustees  shall 
immediately  cause  notice  of  the  winding  up  proceedings  to  be  mailed  to 
each  known  creditor  and  claimant  and  to  be  published  once  a  week  for  two 
successive  weeks  in  a  newspaper  of  general  circulation  in  the  county  in 
which  the  principal  office  of  the  cooperative  is  located;  (5)  the  board  of 
trustees  shall  have  full  power  to  wind  up  and  settle  the  affairs  of  the 
cooperative  and  shall  proceed  to  collect  the  debts  owing  to  the  cooperative, 
convey  and  dispose  of  its  property  and  assets,  pay,  satisfy,  and  discharge  its 
debts,  obligations,  and  liabilities,  and  do  all  other  things  required  to  liqui- 
date its  business  and  affairs,  and  after  paying  or  adequately  providing  for 
the  payment  of  all  its  debts,  obligations  and  liabilities,  shall  distribute  the 
remainder  of  its  property  and  assets  among  its  members  in  proportion  to 
the  aggregate  patronage  of  each  such  member  during  the  seven  years  next 
preceding  the  date  of  such  filing  of  the  certificate,  or,  if  the  cooperative 
shall  not  have  been  in  existence  for  such  period,  during  the  period  of  its 
existence;  and  (6)  when  all  debts,  liabilities  and  obligations  of  the  coopera- 
tive have  been  paid  and  discharged  or  adequate  provision  shall  have  been 
made  therefor,  and  all  the  remaining  property  and  assets  of  the  cooperative 
shall  have  been  distributed  to  the  members  pursuant  to  the  provisions  of 
this  section,  the  board  of  trustees  shall  authorize  the  execution  of  articles 
of  dissolution  which  shall  thereupon  be  executed  and  acknowledged  on 
behalf  of  the  cooperative  by  its  president  or  vice-president,  and  its  corpor- 
ate seal  shall  be  affixed  thereto  and  attested  by  its  secretary.  Such  articles 
of  dissolution  shall  recite  in  the  caption  that  they  are  executed  pursuant 
to  this  chapter  and  shall  state:  (a)  the  name  of  the  cooperative;  (b)  the 
address  of  the  principal  office  of  the  cooperative;  (c)  that  the  cooperative 
has  heretofore  delivered  to  the  secretary  of  state  a  certificate  of  election 
to  dissolve  and  the  date  on  which  the  certificate  was  filed  by  the  secretary 
of  state  in  the  records  of  his  office;  (d)  that  all  debts,  obligations  and  liabil- 
ities of  the  cooperative  have  been  paid  and  discharged  or  that  adequate 
provision  has  been  made  therefor;  (e)  that  all  the  remaining  property  and 
assets  of  the  cooperative  have  been  distributed  among  the  members  in 
accordance  with  the  provisions  of  this  section;  and  (f)  that  there  are  no 
actions  of  suits  pending  against  the  cooperative.  The  president  or  vice- 
president  executing  the  articles  of  dissolution  shall  also  make  and  annex 
thereto  an  affidavit  stating  that  the  provisions  of  this  sub-section  were  duly 
complied  with.  Such  articles  of  dissolution  and  affidavit  accompanied  by 
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proof  of  the  publication  required  in  this  sub-section,  shall  be  submitted  to 
the  secretary  of  state  for  filing  as  provided  in  this  chapter. 
1939  (41)  240. 

§  8555-109.  Papers  file. — Articles  of  incorporation,  amendment,  consolida- 
tion, merger,  conversion,  or  dissolution,  as  the  case  may  be,  when  executed 
and  acknowledged  and  accompanied  by  such  affidavits  as  may  be  required 
by  applicable  provisions  of  this  chapter,  shall  be  presented  to  the  secretary 
of  state  for  filing  in  the  records  of  his  office.  If  the  secretary  of  state  shall 
find  that  the  articles  presented  conform  to  the  requirements  of  this  chap- 
ter, he  shall,  upon  the  payment  of  the  fees  as  in  this  chapter  provided,  file 
the  articles  so  presented  in  the  records  of  his  office  and  upon  such  filing  the 
incorporation,  amendment,  consolidation,  merger,  conversion,  or  dissolu- 
tion provided  for  therein  shall  be  in  effect.  The  secretary  of  state  immedi- 
ately upon  the  filing  in  his  office  of  any  articles  pursuant  to  this  chapter 
shall  transmit  a  certified  copy  thereof  to  the  county  clerk  of  the  county 
in  which  the  principal  office  of  each  cooperative  or  corporation  affected 
by  such  incorporation,  amendment,  consolidation,  merger,  conversion,  or 
dissolution  shall  be  located.  The  clerk  of  any  county,  upon  receipt  of  any 
such  certified  copy,  shall  file  and  index  the  same  in  the  records  of  his  of- 
fice, but  the  failure  of  the  secretary  of  state  or  of  a  clerk  of  a  county  to 
comply  with  the  provisions  of  this  section  shall  not  invalidate  such  articles. 
The  provisions  of  this  section  shall  also  apply  to  certificates  of  election  to 
dissolve  and  affidavits  of  compliance  executed  pursuant  to  sub-section  (b) 
(2)  of  section  8555-108.  Provided,  that  the  secretary  of  state  shall  forward 
to  the  clerk  of  court  or  register  of  mesne  conveyance  of  any  county  in 
which  such  cooperative  owns  property  effected,  a  certified  copy  of  the  said 
article.  It  shall  be  the  duty  of  the  clerk  of  court  or  register  of  mesne  con- 
veyance to  file  said  articles  of  incorporation  in  an  appropriate  book  or 
file  to  be  provided  for  said  purpose. 
1939  (41)  240. 

§  8555-110.    Refund  members. — Revenues  of  a  cooperative  for  any  fiscal 
year  in  excess  of  the  amount  thereof  necessary: 

(a)  To  defray  expenses  of  the  cooperative  and  of  the  operation  and  main- 
tenance of  its  facilities  during  such  fiscal  year; 

(b)  To  pay  interest  and  principal  obligations  of  the  cooperative  coming 
due  in  such  fiscal  year; 

(c)  To  finance,  or  to  provide  a  reserve  for  the  financing  of,  the  construc- 
tion or  acquisition  by  the  cooperative  of  additional  facilities  to  the  extent 
determined  by  the  board  of  trustees; 

(d)  To  provide  a  reasonable  reserve  for  working  capital; 

(e)  To  provide  a  reserve  for  the  payment  of  indebtedness  of  the  coopera- 
tive maturing  more  than  one  (1)  year  after  the  date  of  the  incurrence  of 
such  indebtedness  in  an  amount  not  less  than  the  total  of  the  interest  and 
principal  payments  in  respect  thereof  required  to  be  made  during  the  next 
following  fiscal  year;  and 

(f)  To  provide  a  fund  for  education  in  cooperation  and  for  the  dissemina- 
tion of  information  concerning  the  effective  use  of  electric  energy  and  other 
services  made  available  by  the  cooperative,  shall  unless  otherwise   de- 
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termined  by  a  vote  of  the  members,  be  distributed  by  the  cooperative  to 
its  members  as  patronage  refunds  prorated  in  accordance  with  the  patron- 
age of  the  cooperative  by  the  respective  members  paid  for  during  such  fis- 
cal year.  Nothing  herein  contained  shall  be  construed  to  prohibit  the  pay- 
ment by  a  cooperative  of  all  or  any  part  of  its  indebtedness  prior  to  the 
date  when  the  same  shall  become  due. 
1939  (41)  240. 

§  8555-111.  Sales — mortgages — leases. — A  cooperative  may  not  sell,  mort- 
gage, lease  or  otherwise  dispose  of  or  encumber  all  or  any  substantial  por- 
tion of  its  property  unless  such  sale,  mortgage,  lease,  or  other  disposition 
or  encumbrance  is  authorized  at  a  duly  held  meeting  of  the  members  there- 
of by  the  affirmative  vote  of  not  less  than  two-thirds  (2-3)  of  all  of  the  mem- 
bers of  the  cooperative,  and  unless  the  notice  of  such  proposed  sale,  mort- 
gage, lease  or  other  disposition  or  encumbrance  shall  have  been  contained 
in  the  notice  of  the  meeting;  provided,  however,  that  notwithstanding 
anything  herein  contained,  or  any  other  provisions  of  law,  the  board  of 
trustees  of  a  cooperative,  without  authorization  by  the  members  thereof, 
shall  have  full  power  and  authority  to  authorize  the  execution  and  delivery 
of  a  mortgage  or  mortgages  or  a  deed  or  deeds  of  trust  upon,  or  the  pledg- 
ing or  encumbering  of,  any  or  all  of  the  property,  assets,  rights,  privileges, 
licenses,  franchises  and  permits  of  the  cooperative,  whether  acquired  or  to 
be  required,  and  wherever  situated,  as  well  as  the  revenues  and  income 
therefrom,  all  upon  such  terms  and  conditions  as  the  board  of  trustees  shall 
determine,  to  secure  any  indebtedness  of  the  cooperative  to  the  United 
States  of  America  or  any  instrumentality  or  agency  thereof. 
1939  (41)  240. 

§  8555-112.     Liability  of  members. — The  private  property  of  the  members 
of  a  cooperative  shall  be  exempt  from  execution  for  the  debts  of  the  co- 
operative and  no  member  shall  be  liable  or  responsible  for  any  debts  of  the 
cooperative. 
1939  (41)  240. 

§  8555-113.  Recording  of  mortgages  of  real  and  personal  property — after 
acquired  property. — Any  mortgage,  deed  or  trust,  or  other  instrument  exe- 
cuted by  a  cooperative  or  foreign  corporation  transacting  business  in  this 
State  pursuant  to  this  chapter,  which,  by  its  terms,  creates  a  lien  upon  real 
and  personal  property  then  owned  or  after-acquired,  and  which  is  recorded 
as  a  mortgage  of  real  property  in  any  county  in  which  such  property  is 
located  or  is  to  be  located,  shall  have  the  same  force  and  effect  as  if  the 
mortgage,  deed  of  trust,  or  other  instrument  were  also  recorded  or  filed 
in  the  proper  office  in  such  county  as  a  mortgage  of  personal  property. 
Recordation  of  any  such  mortgage,  deed  of  trust  or  other  instrument  shall 
cause  the  lien  thereof  to  attach  to  all  after-acquired  property  of  the  mortga- 
gor of  the  nature  therein  described  as  being  mortgaged  or  pledged  thereby 
immediately  upon  the  acquisition  thereof  by  the  mortgagor,  and  such  lien 
shall  be  superior  to  all  claims  of  creditors  of  the  mortgagor  and  purchasers 
of  such  property  and  to  all  other  liens,  except  liens  of  prior  record,  affect- 
ing such  property. 
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1939  (41)  240. 

§  8555-114.  Notice — waive. — Whenever  any  notice  is  required  to  be  given 
under  the  provisions  of  this  chapter  or  under  the  provisions  of  the  articles 
of  incorporation  or  by-laws  of  a  cooperative,  waiver  thereof  in  writing, 
signed  by  the  person  or  persons  entitled  to  such  notice,  whether  before  or 
after  the  time  fixed  for  the  giving  of  such  notice,  shall  be  deemed  equiva- 
lent to  such  notice.  If  a  person  or  persons  entitled  to  notice  of  a  meeting 
shall  attend  such  meeting,  such  attendance  shall  constitute  a  waiver  of 
notice  of  the  meeting,  except  in  case  the  attendance  is  for  the  express  pur- 
pose of  objecting  to  the  transaction  of  any  business  because  the  meeting 
shall  not  have  been  lawfully  called  or  convened. 
1939  (41)  240. 

§  8555-115.  Acknowledgments. — No  person  who  is  authorized  to  take  ac- 
knowledgements under  the  laws  of  this  State  shall  be  disqualified  from 
taking  acknowledgements  of  instruments  executed  in  favor  of  a  cooperative 
or  to  which  it  is  a  party,  by  reason  of  being  an  officer,  director  or  member 
of  such  cooperative. 
1939  (41)  240. 

§  8555-116.     Foreign    corporations — appoint    agent — service    on — powers. — 

Any  corporation  organized  on  a  non-profit  or  a  cooperative  basis  for  the 
purpose  of  furnishing  of  electric  energy  to  persons  in  rural  areas  who  are 
not  receiving  central  station  service  and  owning  and  operating  electric 
transmission  or  distribution  lines  in  a  state  adjacent  to  this  State  shall 
be  permitted  to  extend  its  lines  into  and  to  transact  business  in  this  State 
without  complying  with  any  statute  of  this  State  pertaining  to  the  qualifi- 
cation of  foreign  corporations  for  the  transaction  of  business  in  this  State. 
Any  such  foreign  corporation,  as  a  prerequisite  to  the  extension  of  its 
lines  into  and  the  transaction  of  business  in  this  State,  shall,  by  an  instru- 
ment executed  and  acknowledged  in  its  behalf  by  its  president  or  vice- 
president  under  its  corporate  seal  attested  by  its  secretary,  designate  the 
secretary  of  state  its  agent  to  accept  service  of  process  in  its  behalf.  In  the 
event  any  process  shall  be  served  upon  the  secretary  of  state,  he  shall  forth- 
with forward  the  same  by  registered  mail  to  such  corporation  at  the  address 
thereof  specified  in  such  instrument.  Any  such  corporation  may  sue  and 
be  sued  in  the  courts  of  this  State  to  the  same  extent  that  a  cooperative 
may  sue  or  be  sued  in  such  courts.  Any  such  foreign-corporation  may  se- 
cure its  notes,  bonds  or  other  evidences  of  indebtedness  by  mortgage, 
pledge,  deed  of  trust  or  other  encumbrance  upon  any  or  all  of  its  then 
owned  or  after-acquired  real  or  personal  property,  assets,  or  franchises, 
located  or  to  be  located  in  this  State,  and  also  upon  the  revenues  and  in- 
come thereof. 
1939  (41)  240. 

§  8555-117.     Fees  of  secretary  of  state — file  papers  in  quadruplicate. — The 

secretary  of  state  shall  charge  and  collect  for: 

(a)  Filing  articles  of  incorporation,  ten  ($10.00)  dollars; 

(b)  Filing  articles  of  amendment,  three  ($3.00)  dollars; 
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(c)  Filing  articles  of  consolidation  or  merger,  five  ($5.00)  dollars; 

(d)  Filing  articles  of  conversion,  three  ($3.00)  dollars; 

(e)  Filing  certificate  of  election  to  dissolve,  three  ($3.00)  dollars; 

(f)  Filing  articles  of  dissolution,  five  ($5.00)  dollars;  and 

(g)  Filing  certificate  of  change  of  principal  office,  three  ($3.00)  dollars. 
Provided,  that  all  papers  filed  in  the  office  of  the  secretary  of  state,  pur- 
suant to  the  provisions  of  this  chapter  shall  be  filed  in  quadruplicate. 

1939  (41)  240. 

§  8555-118.  Pay  annual  fees. — Each  cooperative  and  each  foreign  corpora- 
tion transacting  business  in  this  State  pursuant  to  this  chapter  shall  pay 
annually,  on  or  before  the  first  day  of  July,  to  the  secretary  of  state,  a  fee 
of  ten  ($10.00)  dollars  for  each  one  hundred  (100)  persons  or  fraction  there- 
of to  whom  electricity  is  supplied  within  the  State  by  it,  but  shall  be 
exempt  from  all  other  excise  and  income  taxes  whatsoever. 
1939  (41)  240. 

§  8555-119.     Jurisdiction   and  control   of  public   service   commission. — Co- 
operative and  foreign  corporations  transacting  business  in  this  State  pur- 
suant to  this  chapter  shall  be  exempt  in  all  respects  from  the  jurisdiction 
and  control  of  the  public  service  commission  of  this  state. 
1939  (41)  240. 

§  8555-120.  Effect  on  South  Carolina  Securities  Act. — The  provisions  of 
the  South  Carolina  Securities  Act,  §§  8114  thru  8136,  shall  not  apply  to  any 
note,  bond  or  other  evidence  of  indebtedness  issued  by  any  cooperative  or 
foreign  corporation  transacting  business  in  this  State  pursuant  to  this  chap- 
ter to  the  United  States  of  America  or  any  agency  or  instrumentality 
thereof,  or  to  any  mortgage  or  deed  of  trust  executed  to  secure  the  same. 
The  provisions  of  said  securities  act  shall  not  apply  to  the  issuance  of  mem- 
bership certificates  by  any  cooperative  or  any  such  foreign  corporation. 
1939  (41)  240. 

§  8555-121.     Definitions. — In  this  chapter,  unless  the  context  otherwise  re- 
quires: 

(a)  "Rural  area"  means  any  area  not  included  within  the  boundaries  of 
any  incorporated  or  unincorporated  city,  town,  village,  or  borough  having 
a  population  in  excess  of  twenty-five  hundred  (2,500)  persons; 

(b)  "Person"  includes  any  natural  person,  firm,  association,  corporation, 
business  trust,  partnership,  federal  agency,  state  or  political  subdivision  or 
agency  thereof,  or  any  body  politic;  and 

(c)  "Member"  means  each  incorporator  of  a  cooperative  and  each  person 
admitted  to  and  retaining  membership  therein,  and  shall  include  a  hus- 
band and  wife  admitted  to  joint  membership. 

1939  (41)  240. 

§  8555-122.     Construction. — This  chapter  shall  be  construed  liberally.  The 
enumeration  of  any  object,  purpose,  power,  manner,  method,  or  thing  shall 
not  be  deemed  to  exclude  like  or  similar  objects,  purposes,  powers,  man- 
ners, methods  or  things. 
1939  (41)  240. 
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§  8555-123.     Invalidity. — If  any  provision  of  this  chapter,  or  the  application 
of  such  provision  to  any  person  or  circumstances  is  held  invalid,  the  re- 
mainder of  the  chapter  and  the  application  of  such  provisions  to  other  per- 
sons or  circumstances  shall  not  be  affected  thereby. 
1939  (41)  240. 
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Electric   Lighting  Districts,   Water   Supply   Districts,   Fire   Protection 
Districts,  and  Sewer  Districts  in  Unincorporated  Communities 

8555-131.  Electric  lighting  districts,  wat-  acquisition  if  election  therefor  fa- 

er  supply  districts,  fire  protection  vorable. 

districts,  and  sewer  districts  in  un-  8555-136.  May   levy,    on   property   when 
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8555-134.  Powers  and  duties  of  commis-  on  state  board  of  health. 

sioners.  8555-140.  Invalidity. 
8555-135.  Issue  bonds  for  construction  or 

§  8555-131.  Establish — purpose — assess  and  collect  taxes. — In  order  to  pro- 
tect the  public  health;  electric  lighting  districts,  water  supply  districts, 
fire  protection  districts,  and  sewer  districts  may  be  established  as  herein- 
after provided  for  the  purpose  of  supplying  lights,  and/or  water  and/or 
providing  fire  protection  and/or  providing  a  sewerage  collection  system 
and/or  sewerage  treatment  plant  or  plants  to  that  portion  of  any  county 
in  this  State  which  is  not  included  in  any  incorporated  village  or  city.  Taxes 
may  be  assessed  and  levied  on  the  taxable  property  located  in  said  districts 
to  meet  the  cost  of  said  electric  lighting  districts,  and/or  water  supply  dis- 
tricts and/or  fire  protection  districts  and/or  sewerage  districts  as  herein- 
after provided. 
1934  (38)  1292. 

§  8555-132.  Formation  of  districts — election  necessary — petition. — Before 
any  such  districts  are  formed,  there  shall  be  filed  with  the  clerk  of  the 
court  of  the  county  in  which  such  districts  are  proposed  to  be  located,  a 
written  petition  signed  by  a  majority  of  the  resident  landowners  in  the  pro- 
posed district,  or  by  the  owners  of  more  than  half  the  land  and  acreage 
which  will  be  affected  by,  or  assessed  for  the  expense  of  the  proposed  im- 
provements as  shown  by  the  tax  assessment  rolls,  which  petition  shall  be 
accompanied  by  a  plat  showing  the  limits  of  the  proposed  electric  lighting 
and/or  water  supply  and/or  fire  protection  and/or  sewer  district.  Where 
such  proposed  district  is  situated  in  two  or  more  counties  such  petition  shall 
be  filed  with  the  clerk  of  the  court  of  each  county  wherein  the  district  is 
to  be  located.  When  the  petition  is  approved  by  the  clerk  of  the  court  in 
which  such  proposed  district  is  located,  the  clerk  of  the  court  shall  call  an 
election  of  the  qualified  voters  of  such  district  to  vote  upon  the  establish- 
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ment  of  said  district,  and  of  the  electric  light  and/or  water  supply  and/or 
fire  protection  and/or  sewerage  plants. 
1934  (38)   1292. 

§  8555-133.  Election  on  formation — commissioners — election — terms — va- 
cancies— compensation — organization — secretary. — The  clerk  of  the  court 
shall  select  some  place  within  the  proposed  districts  for  the  holding  of  such 
election;  he  shall  appoint  the  managers  thereof,  and  declare  the  result.  He 
shall  give  notice  of  the  time  and  place  thereof  for  at  least  two  weeks  in 
some  newspaper  published  within  the  county,  and  by  posting  notice  there- 
of in  at  least  three  public  places  within  the  proposed  district  for  such 
length  of  time  unless  there  be  no  newspaper  published  within  the  county, 
in  which  event,  the  posting  of  the  notices  shall  suffice.  At  such  election, 
only  such  electors  as  return  real  and  personal  property  for  taxation  within 
the  district,  and  who  exhibit  their  tax  receipts  and  registration  certificates 
as  required  in  the  general  election,  shall  be  allowed  to  vote.  At  such  an 
election,  the  qualified  voters  shall  vote  "Yes"  or  "No"  on  the  establishment 
of  such  electric  light  district  and/or  water  supply  district  and/or  fire  pro- 
tection district  and/or  sewerage  district,  and  of  the  water  supply,  fire  pro- 
tection, and  sewerage  plants,  and  at  this  same  election,  they  shall  vote  on 
the  election  of  three  commissioners  to  hold  office  for  a  period  of  six  years, 
and  until  their  successors  are  elected  and  qualified,  the  members  of  the 
first  board,  however,  to  have  terms  of  office  of  two,  four,  and  six  years. 
Thereafter  a  commissioner  shall  be  elected  at  each  state  biennial  election. 
As  soon  as  practicable  after  the  election,  the  commissioners  shall  meet  and 
organize  as  the  board  of  electric  light  and/or  board  of  water  supply  and/or 
board  of  fire  and/or  board  of  sewerage  commissioners,  as  the  case  may  be, 
for  said  district.  They  shall  draw  by  lot  the  commissioner  which  shall  hold 
the  two,  four,  and  six  year  term  respectively.  At  the  organization  meeting, 
they  shall  elect  one  of  their  number  as  chairman.  In  the  event  of  any  va- 
cancy on  the  commission  by  death,  resignation,  or  otherwise,  the  remain- 
ing members  of  the  commission  shall  elect  a  commissioner  to  fill  the  un- 
expired term.  The  commission  shall  cause  a  copy  of  the  plat  showing  the 
limits  of  the  proposed  district  to  be  filed  in  the  office  of  the  auditor  of  the 
county  in  which  the  district  is  located.  The  commissioners  shall  keep  a  rec- 
ord of  their  deliberations  and  for  this  purpose,  shall  appoint  a  secretary 
who  shall  receive  such  remuneration  as  the  commissioners  may  determine. 
The  commissioners  shall  serve  without  emolument. 
1934  (38)  1292. 

§  8555-134.  Powers  and  duties  of  commissioners. — The  boards  of  commis- 
sioners of  said  districts  shall  be  bodies  politic  and  shall  exercise  and  enjoy 
all  the  rights  and  privileges  of  such.  They  shall  be  vested  with  authority 
to  purchase  and  build,  or  contract  for  building  of  said  electric  light,  water 
supply,  fire  protection,  and  sewerage  systems,  to  lease,  own,  or  hold,  and 
acquire  all  necessary  equipment  and  property  for  said  purpose,  and  to 
operate  the  same;  and  to  contract  with  existing  light  and  water  companies 
and  municipalities  for  light,  water  and  fire  protection  or  to  contract  and 
connect  with  existing  sewerage  systems  of  municipalities  or  towns  or  other 
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districts.  They  may  supply  and  furnish  lights,  water  and/or  provide  for 
fire  protection  and  or  provide  for  sewerage  to  citizens  of  said  districts 
and  may  require  an  exact  payment  of  such  rates,  tolls,  rentals,  and  charges 
as  they  may  establish  for  the  use  of  lights,  water,  fire  protection,  and  the 
sewerage  plant.  They  are  hereby  authorized  and  empowered  to  incur 
bonded  indebtedness,  provided  that  the  question  of  incurring  such  indebt- 
edness be  submitted  with  favorable  results  to  the  freeholders  of  such  dis- 
trict by  petition  and  the  qualified  voters  of  such  district  for  decision,  ac- 
cording to  the  requirements  of  the  Constitution  of  this  State  upon  the  ques- 
tion of  other  bonded  indebtedness.  Said  districts  being  created  and  estab- 
lished for  the  purpose  of  providing  better  sanitary  conditions  for  its  peo- 
ple, the  board  of  commissioners  of  said  districts  shall  have  power  of  con- 
demnation for  such  purpose  in  the  same  manner  and  way  as  provided  for 
condemnation  by  railroad  corporations  in  chapter  160,  as  now  enacted  or 
as  may  hereafter  be  amended. 
1934  (38)   1292. 

§  8555-135.  Issue  bonds  for  construction  or  acquisition  if  election  therefor 
favorable — election — bonds. — To  meet  the  costs  of  construction  or  acquisi- 
tion of  the  lighting  system  and/or  water  works  system  and/or  fire  protec- 
tion system  and/or  the  sewerage  system,  the  commissioners  of  any  district 
are  hereby  empowered  and  authorized  to  issue  and  sell  and  may  issue  and 
sell  serial  coupon  bonds  for  and  in  behalf  of  the  township  within  which 
the  district  is  located.  Such  bonds  to  be  issued  serially  and  the  last  of 
which  shall  mature  not  more  than  twenty  (20)  years  from  the  date  of 
issue,  to  bear  a  rate  of  interest  not  to  exceed  six  (6%)  per  cent  per  annum 
payable  semi-annually  at  some  place  in  the  State  or  the  office  of  some  bank- 
ing or  trust  company  in  the  city  of  New  York  to  be  selected  by  the  said 
commissioners.  The  amount  of  the  bonds  to  be  issued  shall  be  determined 
by  the  commissioners  of  the  districts  of  such  township.  Provided,  that  the 
question  of  issuing  the  bonds  authorized  by  this  section  shall  be  first  sub- 
mitted to  the  qualified  voters  of  the  said  electric  light  and/or  water  supply 
and/or  fire  protection  and/or  sewerage  district  at  an  election  to  be  held 
upon  the  written  petition  or  request  of  at  least  one-third  of  the  resident 
electors  and  a  like  proportion  of  the  freeholders  of  the  age  of  twenty-one 
years  to  determine  whether  said  bonds  shall  be  issued  or  not.  Upon  the 
receipt  of  such  petition,  the  board  of  commissioners  of  electric  light  and/or 
water  supply  and  'or  fire  protection  and  /or  sewerage  district  of  said  town- 
ship, as  the  case  may  be,  shall  order  an  election  to  be  held  at  such  place  in 
such  district  as  may  be  designated  by  the  board  of  commissioners  on  the 
question  as  to  whether  such  bonds  shall  be  issued  or  not,  in  which  election 
only  qualified  voters  residing  in  such  district  shall  be  allowed  to  vote.  The 
board  of  commissioners  shall  give  notice  of  such  election  for  at  least  ten 
days  in  a  newspaper  published  in  the  county  or  by  posting  such  notice  in 
three  public  places  in  such  district.  They  shall  designate  the  time  and  place 
and  appoint  the  managers  of  such  election  and  receive  the  returns  of  the 
managers  and  declare  the  result.  The  ballots  cast  must  have  written  or 
printed  on  them  "for  bonds"  or  "against  bonds."  If  a  majority  of  the  votes 
cast  at  such  election  shall  be  for  the  issuing  of  bonds,  such  bonds  shall  be 
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issued  and  sold  by  the  board  of  commissioners  at  not  less  than  par  and  ac- 
crued interest,  and  the  proceeds  shall  be  used  by  the  board  of  commission- 
ers for  the  purpose  of  construction  and  equipment  in  behalf  of  said  district 
of  the  electric  light,  water  system,  fire  protection,  and  sewerage  system,  as 
the  case  may  be.  Such  bonds  and  coupons  shall  constitute  a  lien  upon  the 
property  in  such  district;  it  shall  be  the  duty  of  county  officers  charged 
with  the  assessment  and  collection  of  taxes,  upon  recommendation  of  the 
board  of  commissioners,  to  levy  and  collect  annually  from  all  the  property, 
real  and  personal,  within  the  limits  of  such  district,  a  sum  sufficient  to  pay 
the  interest  on  such  bonds  and  also  a  sum  sufficient  to  provide  a  sinking 
fund  for  the  payment  of  such  bonds  when  due.  All  bonds  issued  under  and 
in  pursuance  with  the  provisions  herein,  shall  be  signed  by  the  chairman 
of  the  board  of  commissioners  of  the  electric  light,  water  supply,  fire  pro- 
tection, and  sewerage  district  of  said  township,  and  by  the  county  super- 
visor of  the  county  in  which  said  district  is  situated.  Provided,  that  the 
names  on  the  coupons  attached  to  the  bonds  may  be  lithographed,  which 
shall  constitute  a  proper  and  sufficient  signing  thereof.  All  such  bonds 
shall  be  exempt  from  state,  county  and  municipal  taxation. 
1934  (38)   1292. 

§  8555-136.  May  levy  on  property  when  income  insufficient — use  of  pro- 
ceeds,— To  meet  the  expenses  of  operation,  maintenance,  and  meeting  sink- 
ing fund  and  interest  charges  on  the  bond  issue  where  the  income  derived 
from  the  works  is  not  sufficient  to  meet  such  charges,  the  board  of  com- 
missioners of  said  electric  light  and/or  water  supply  and/or  fire  protection 
and  or  sewerage  districts  shall  each  year  before  the  levying  of  taxes  make 
up  an  estimate  or  budget  for  such  district,  which  shall  give  the  estimated 
maintenance  and  expenses  for  the  succeeding  year,  and  shall  submit  the 
same  to  the  county  supervisor  for  approval  and  adoption.  After  the  ap- 
proval thereof  by  the  county  supervisor,  taxes  shall  be  levied  to  meet  the 
expenses  upon  all  assessable  property  in  the  district;  and  upon  collection 
of  the  same  by  the  county  treasurer,  they  shall  be  disbursed  only  upon  the 
approval  of  the  board  of  commissioners  of  the  said  electric  light  and/or 
water  supply  and/or  fire  protection  and/or  sewerage  district,  as  the  case 
may  be,  by  an  order  on  the  county  treasurer  drawn  by  the  supervisor  of  the 
county  in  which  said  district  is  located.  All  taxes  so  levied  for  the  said  dis- 
trict shall  be  kept  separate  on  the  assessment  roll  from  other  levies,  and 
monies  so  collected  shall  be  kept  in  a  separate  fund  for  said  district,  and 
any  surplus  or  deficit  that  may  occur  in  any  one  year  shall  be  carried  for- 
ward and  applied  to  the  next  year's  account,  and  properly  considered  in 
the  budget  for  the  expenses  of  the  said  district  for  the  ensuing  year. 
1934  (38)   1292. 

§  8555-137.     Rates  and  rentals  —  establishment  —  lien  —  collection.  —  The 

board  of  commissioners  of  said  electric  light  and/or  water  supply  and/or 
fire  protection  and/or  sewerage  district  shall  have  power,  and  it  shall  be 
their  duty  to  establish  and  maintain  just  and  equitable  rates,  rentals,  or 
charges  for  the  use  of  and  the  service  rendered  by  such  works,  to  be  paid 
by  the  owner  of  each  and  every  lot,  parcel  of  real  estate,  or  building  that  is 
connected  with  and  uses  such  works  by  or  through  any  part  of  the  electric 
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light  system  and/or  water  supply  system  and/or  fire  protection  system 
and  or  the  sewerage  system,  or  that  in  any  way  is  served  by  such  works  and 
may  change  or  adjust  such  rates  or  charges  from  time  to  time.  No  such  rates 
or  charges  shall  be  established  until  after  a  public  hearing  at  which  all  the 
users  of  the  works  and  the  owners  of  property  served  or  to  be  served  there- 
by have  an  opportunity  to  be  heard  concerning  the  proposed  rates.  Notice 
of  such  hearing,  setting  forth  the  proposed  schedule  of  such  rates,  shall  be 
given  by  one  publication  in  a  newspaper  published  in  the  county  wherein 
the  district  is  located,  at  least  ten  days  before  the  date  fixed  in  such  notice 
for  the  hearing.  After  such  hearing  the  rate  shall  be  passed  upon  by  the 
board  of  commissioners  and  put  into  effect.  A  copy  of  the  schedule  of  such 
rates  so  established  shall  be  kept  on  file  in  the  office  of  the  board  of 
commissioners.  All  such  rates  or  charges  if  not  paid  when  due  shall  con- 
stitute a  lien  upon  the  premises  served  by  such  works.  If  any  service  rate 
or  charge  so  established  shall  not  be  paid  within  thirty  days  after  the 
same  is  due,  the  amount  thereof,  together  with  a  penalty  of  ten  per  cent, 
and  a  reasonable  attorney's  fee,  may  be  recovered  by  the  board  in  a  civil 
action  in  the  name  of  the  district  and  in  connection  with  such  action  said 
lien  may  be  foreclosed  against  such  lot,  parcel  of  land  or  building,  in  ac- 
cordance with  the  laws  relating  thereto. 
1934  (38)   1292. 

§  8555-138.  May  borrow — issue  revenue  bonds. — The  board  of  commission- 
ers of  the  electric  light  and/or  water  supply  and/or  fire  protection  and/or 
sewerage  districts  as  provided  in  this  chapter  are  empowered  to  avail 
themselves  of  any  provision  for  loans  to  prosecute  electric  light  systems, 
water  supply  systems,  fire  protection  systems,  and  sewerage  systems  from 
the  United  States  Government,  through  the  Reconstruction  Finance  Cor- 
poration, as  now  or  may  hereafter  be  provided;  and  are  authorized  and 
empowered  to  issue  revenue  bonds  pledging  the  income  from  said  systems 
in  liquidation  of  any  loan  made  as  aforesaid  by  the  United  States  Govern- 
ment. 

1934  (38)  1292. 

§  8555-139.  Construe  liberally — no  effect  on  state  board  of  health. — This 
chapter  being  necessary  for  the  public  health,  safety,  and  welfare,  it  shall 
be  liberally  construed  to  affectuate  the  purposes  thereof,  provided,  how- 
ever, that  all  functions,  powers,  and  duties,  of  the  state  board  of  health 
shall  remain  unaffected  by  this  chapter. 
1934  (38)   1292. 

§  8555-140.  Invalidity. — The  sections  and  provisions  of  this  chapter  are 
separable  and  are  not  matters  of  mutual  essential  inducement,  and  it  is 
the  intention  to  confer  the  whole  or  any  part  of  the  powers  herein  provided 
for,  and  if  any  of  the  sections  or  provisions  or  parts  thereof  are  for  any 
reason  illegal,  it  is  the  intention  that  the  remaining  sections  and  provisions 
or  parts  thereof  shall  remain  in  full  force  and  effect. 
1934  (38)  1292. 
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CHAPTER  163-G 
Lyles  Ford  Tri-County  Power  Authority 

8555-141.  Definitions.  receiver. 

8555-142.  Created.  8555-146.  Purpose. 

8555-143.  Powers.  8555-147.  Declaration  of  public  interest. 

8555-144.  Issuance   of  bonds.  8555-148.  Severability. 

8555-145.  Remedies    of    bond  holders — 

§  8555-141.  Definitions. — The  following  terms,  whenever  used  in  this  act, 
shall  have  the  following  meaning  unless  a  different  meaning  clearly  ap- 
pears in  the  context: 

(1)  The  term  "authority"  shall  mean  the  corporation  created  by  section 
8555-142; 

(2)  The  term  "board"  shall  mean  the  governing  body  of  the  authority; 

(3)  The  term  "bonds"  shall  mean  bonds  issued  by  the  authority  pur- 
suant to  the  provisions  of  this  chapter; 

(4)  The  term  "acquire"  shall  mean  and  include  acquire,  construct,  erect, 
build,  purchase,  gift,  exercise  of  the  power  of  eminent  domain  and  other 
methods  by  which  the  authority  may  acquire  a  project; 

(5)  The  term  "improve"  shall  mean  and  include  extend,  enlarge,  alter, 
repair,  better,  and  other  methods  of  improving  a  project; 

(6)  The  term  "project"  shall  mean  and  include  all  rights-of-way,  lands, 
buildings,  power  houses,  dams,  pond  areas,  improvements,  poles,  wires, 
generating  systems,  transmission  lines,  distributional  lines,  transformers, 
sub-stations,  switches,  machinery,  motors,  appliances  or  equipment,  and  all 
other  things  used  for  or  in  connection  with  the  production,  generation, 
transmission,  transformation  or  distribution  of  electrical  energy,  or  any 
one,  or  more  than  one,  or  all,  of  the  foregoing,  or  any  combination  thereof. 

(7)  The  term  "dam"  shall  include  the  land  covered  by  the  dam,  all 
earth,  concrete,  steel,  spillways,  diversion  tunnels  or  channels,  towers,  con- 
duits, and  all  appliances  or  equipment,  and  all  other  things  used  for  and 
in  connection  with  the  ponding,  diverting  and  directing  of  water  into  the 
generating  systems  of  hydro-electric  plants; 

(8)  The  term  "power  company"  shall  mean  and  include  any  person, 
firm,  partnership,  company,  corporation,  authority  or  government  author- 
ized to  furnish  electrical  energy; 

(9)  The  term  "National  Industrial  Recovery  Act"  shall  mean  the  act  of 
the  Congress  of  the  United  States  of  America,  approved  June  16,  1933,  en- 
titled, "An  Act  to  Encourage  National  Industrial  Recovery,  to  Foster  Fair 
Competition,  and  to  Provide  for  the  Construction  of  certain  useful  Public 
Works  and  for  other  Purposes",  and  acts  amendatory  thereof  and  acts 
supplemental  thereto,  and  revisions  thereof,  and  any  further  acts  of  the 
Congress  of  the  United  States  to  encourage  public  works  or  to  reduce  un- 
employment and  providing  for  the  making  of  loans  or  grants  or  both; 

(10)  The  term  "federal  agency"  shall  mean  the  United  States  of  America, 
the  President  of  the  United  States  of  America,  the  federal  emergency 
administration  of  public  works,  or  such  other  agency  or  agencies  as  may  be 
designated  or  created  to  make  loans  or  grants  or  both  pursuant  to  the 
National  Industrial  Recovery  Act. 

1934  (38)  2292. 
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§  8555-142.  Lyles  Ford  tri-county  power  authority. — There  is  hereby  cre- 
ated a  public  body  corporate  and  politic  to  be  known  as  the  Lyles  Ford 
Tri-County  Power  Authority,  with  its  principal  office  and  such  branch 
offices  in  the  State  of  South  Carolina  as  the  board  may  determine.  The 
authority  shall  be  governed  by  a  board  of  five  members  appointed  by  the 
Governor,  after  giving  due  consideration  to  the  recommendation  of  the 
legislative  delegation  from  the  county  in  which  the  particular  member  re- 
sides, each  board  member  to  serve  for  a  term  of  five  (5)  years,  except  that 
one  of  the  members  of  the  board  first  appointed  shall  serve  for  one  (1) 
year,  one  for  two  (2)  years,  one  for  three  (3)  years,  one  for  four  (4)  years 
and  one  for  five  (5)  years,  the  Govenor  to  designate  the  term  of  each. 
One  of  these  members  shall  be  a  resident  of  Fairfield  County,  one  a  resi- 
dent of  Newberry  County  and  one  a  resident  of  Union  County.  The  other 
two  may  be  named  from  any  part  of  the  State.  Any  vacancies  on  the 
board  shall  be  filled  by  the  Governor  in  the  manner  as  provided  above. 
The  present  members  of  the  board  shall  continue  to  serve  and  to  exercise 
the  powers  of  the  board  until  the  new  members  qualify. 
1934  (38)  2292;  1941  (42)  327. 

§  8555-143.     Powers. — The  authority  shall  have  the  power: 

(1)  To  sue  and  be  sued  in  its  corporate  name; 

(2)  To  have  a  seal  and  to  alter  the  same; 

(3)  To  acquire  by  purchase,  grant,  gift,  exchange,  lease,  the  exercise  of 
the  right  of  eminent  domain,  or  otherwise,  and  to  hold  and  convey  real 
or  personal  property  or  rights  or  interests  therein.  If  the  right  of  eminent 
domain  is  exercised,  it  shall  be  exercised  in  the  manner  now  prescribed 
for  the  exercise  of  this  right  by  the  highway  department  of  South  Carolina; 

(4)  To  appoint  officers,  agents,  and  employees,  and  to  fix  their  compen- 
sation, if  any; 

(5)  To  execute  and  deliver  contracts,  bills  of  sale,  conveyances,  deeds  of 
trust,  and  all  other  indentures  or  instruments  necessary  or  convenient 
for  the  exercise  of  the  powers  herein  granted  or  in  the  performance  of  its 
duties  or  covenants; 

(6)  To  borrow  money  and  issue  bonds  and  to  provide  for  the  rights  of  the 
holder  of  such  bonds; 

(7)  To  acquire  or  improve  any  project  in  order  to  generate  and  to  fur- 
nish an  abundant  and  cheap  supply  of  electrical  energy  to  the  inhabitants, 
persons,  farms,  corporations,  industries  and  municipal  corporations  with- 
in and  without  the  territorial  jurisdiction  of  the  authority,  and  to  fix  its 
rates; 

(8)  To  build  a  dam  or  dams  at  any  point  on  the  Congaree,  Broad  or 
Saluda  watershed  at  or  above  Columbia,  and  to  pond  water  from  such 
dam  or  dams  over  any  lands  necessary  or  convenient  for  the  development 
of  the  project,  whether  such  lands  are  within  or  without  the  State,  and  to 
acquire  these  properties  by  purchase,  gift  or  eminent  domain  whether 
they  are  already  devoted  to  public  service  or  not.  Provided,  that  any  elec- 
tric generating  facilities  in  the  pond  area  which  are  owned  by  a  private 
utility  and  are  needed  by  the  authority  shall  not  be  acquired  by  eminent 
domain.     The  powers  given  in  this  section  shall  not  affect  any  powers 
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now  possessed  by  the  South  Carolina  public  service  authority  or  its  sub- 
sidiary. 

(9)  To  build  steam  plants  for  the  generation  and  development  of  elec- 
trical energy  to  be  used  as  auxiliary  to  or  in  connection  with  any  hydro- 
electric plant  or  plants  which  may  be  built  by  the  authority. 

(10)  To  own,  operate  and  maintain  any  project; 

(11)  To  purchase  electrical  energy  from  any  power  company  and  to 
transmit  and  distribute  such  electrical  energy. 

(12)  To  sell  electrical  energy  to  inhabitants,  persons,  firms,  corporations, 
industries,  municipal  corporations,  governments,  power  companies,  and  to 
establish,  maintain  and  collect  rates  for  the  same. 

(13)  To  enter  into  contracts  with  any  federal  agency  and  in  pursuance 
thereof  to  provide  for  the  sale  of  bonds  issued  in  accordance  with  the 
National  Recovery  Act,  or  any  other  federal  agency. 

(14)  To  accept  a  grant  from  any  federal  agency  to  aid  the  authority 
in  constructing  or  improving  any  project,  and  to  enter  into  contracts  with 
any  person,  firm,  partnership  or  corporation,  public  or  private,  for  the 
sale  of  such  bonds. 

(15)  To  investigate,  study  and  consider  all  power  sites  on  the  Congaree, 
Broad  and  Saluda  River  systems,  at  or  above  Columbia,  and  to  acquire  and 
develop  the  same  at  such  time  and  in  such  manner  as  the  authority  may 
deem  wise. 

(16)  To  perform  all  acts  and  do  all  things  necessary,  convenient  or  ad- 
visable, consistent  with  the  Constitution  of  the  State  to  carry  out  the 
powers  herein  granted,  to  obtain  loans,  or  grants,  or  both,  to  comply  with 
any  requirements  of  or  conditions  made  by  any  lender  or  grantor  to  ac- 
complish the  purpose  of  this  chapter  and  to  secure  or  aid  in  securing  the 
benefits  of  the  National  Industrial  Recovery  Act. 

(17)  To  exercise  any  of  the  rights  and  privileges  given  to  counties,  cities 
or  other  sub-divisions  of  the  State  under  the  provisions  of  Act  No.  299  of  the 
General  Assembly  of  South  Carolina,  1933,  approved  May  8,  1933,  as 
amended,  so  that  the  Lyles  Ford  Tri-County  Authority  may  exercise  such 
powers  as  a  county  might  exercise  under  the  provisions  of  that  act. 

See  §  9240,  et  seq.  for  act  299  of  1933. 

(18)  To  accept  the  terms  of  licenses  or  permits  issued  by  the  federal 
power  commission,  to  accept  the  terms  of  federal  statutes  relating  to  fish 
and  game,  to  accept  the  terms  of  other  federal  statutes,  to  enter  into  con- 
tracts with  federal  agencies,  public  power  districts  and  private  companies, 
for  the  exchange  of  power,  for  the  joint  use  of  generating  or  transmission 
facilities,  for  the  sale  or  purchase  of  power,  for  the  fixing  of  rates,  and  in 
any  other  particular  which  would  carry  out  the  purposes  of  the  authority. 

(19)  In  lieu  of  taxes  the  authority  shall  pay  annually  from  its  earnings 
to  the  counties,  municipalities,  school  districts  and  other  political  sub- 
divisions in  which  its  properties  are  located,  a  sum  which  shall  be  equal 
to  the  amount  paid  for  taxes  on  properties  at  the  time  of  their  acquisition 
by  the  authority. 

(20)  To  build  generating  stations,  power  houses,  and  other  facilities  in 
connection  with  Government  dams  and  to  purchase  from  the  federal  or 
state  government,  or  other  federal  or  state  agencies,  water  or  electrical  en- 
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ergy  at  government  dams  or  power  houses,  or  at  other  points  or  both, 
and  to  enter  into  agreements  providing  for  the  use  of  this  water  and  elec- 
trical energy. 

(21)   To  own  the  stock  in  corporation  created  under  the  laws  of  this  or 
other  States  and  to  exercise  the  powers  granted  by  this  statute  and  the 
acts  which  it  is  amending  through  such  corporations. 
1934  (38)  2292;  1936  (39)  2720;  1941  (42)  327. 

§  8555-144.  Issuance  of  bonds — procedure. — Whenever  the  board  shall  de- 
termine to  issue  bonds  under  the  provisions  of  this  chapter  in  order  to  ex- 
ercise the  powers  conferred  in  section  8555-143,  the  board  shall  first  cause 
an  estimate  to  be  made  or  adopt  an  estimate  theretofore  made  of  the 
cost  of  the  project,  and  the  fact  that  such  estimate  has  been  made  shall 
appear  in  the  resolution  authorizing  the  issuance  of  such  bonds  which 
resolution  shall  set  forth  a  brief  description  in  general  terms  of  the  con- 
templated project,  the  estimated  life  thereof,  the  said  estimated  cost  there- 
of, the  amount,  date,  denomination,  rate  of  interest,  times  and  places  of 
payment  and  other  details  in  connection  with  the  issuance  of  the  bonds, 
and  such  resolution  may  contain  covenants,  agreements  and  provisions 
which  shall  be  a  part  of  the  contract  with  the  holders  of  such  bonds  as  to: 

(1)  The  pledging  of  all  or  any  part  of  the  revenues  and  receipts  of  the 
authority  whether  derived  from  the  operation  of  the  project  acquired  or 
improved  with  the  proceeds  of  the  sale  of  such  bonds  or  from  any  other 
project,  provided  that  such  pledge  is  consistent  with  any  pledge  previously 
made  to  secure  the  payment  of  bonds  then  outstanding; 

(2)  The  establishment,  adjustment  and  maintenance  of  rates  and  fees 
for  the  services  or  facilities  afforded  by  any  project,  and  the  use  and 
disposition  of  the  revenues  and  receipts  derived  from  any  project; 

(3)  The  setting  aside  of  reserves  or  funds  into  special  accounts  and  the 
regulation,  securing  and  disposition  of  the  same; 

(4)  Limitations  on  the  right  of  the  authority  to  restrict  and  regulate  the 
use  of  projects; 

(5)  Limitations  on  the  purpose  to  which  the  proceeds  of  sale  of  any  issue 
of  bonds  then  or  thereafter  to  be  issued  may  be  applied; 

(6)  Limitations  or  prohibitions  on  the  issuance  of  additional  bonds; 

(7)  Any  other  restrictions,  limitations  or  prohibitions  necessary  or  de- 
sirable to  safeguard  the  interests  of  the  holders  of  the  bonds. 

Bonds  issued  under  the  provisions  of  this  chapter  may  be  serial  or  term; 
redeemable,  with  or  without  premium,  or  non-redeemable;  registered  or 
coupon  bonds  with  registration  privileges  as  to  either  principal  and  inter- 
est, principal  only,  or  both;  and  shall  bear  interest  at  a  rate  not  exceeding 
six  per  centum  (6%)  per  annum.  The  resolution  authorizing  their  issuance 
shall  provide  the  time  or  times  of  payment  of  interest  and  of  the  maturity 
of  the  principal,  which  maturities,  however,  shall  not  exceed  the  estimated 
life  of  the  contemplated  project  for  which  issued,  and  in  no  event  shall 
exceed  forty  years  from  their  date;  and  shall  prescribe  the  place  or  places 
of  payment.  Any  provisions  of  the  general  laws  to  the  contrary  notwith- 
standing, any  bonds  and  interest  coupons  issued  pursuant  to  this  chapter 
shall  possess  all  the  qualities  of  negotiable  instruments.  The  bonds  and 
the  interest  coupons  shall  be  executed  in  such  manner  and  shall  be  sub- 
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stantially  in  the  form  as  prescribed  in  the  authorizing  resolution.  The 
bonds  shall  be  signed  by  the  members  of  the  board,  and  the  interest  cou- 
pons shall  bear  their  facsimile  signatures.  In  case  any  of  the  members  of  the 
board  whose  signatures  appear  on  the  bonds  or  interest  coupons  shall 
cease  to  be  such  members  before  delivery  of  such  bonds,  such  signatures 
shall  nevertheless  be  valid  and  sufficient  for  all  purposes  the  same  as  if 
they  had  remained  in  office  until  such  delivery.  Such  bonds  shall  be 
sold  in  such  manner  and  upon  such  terms  as  the  board  shall  determine, 
but  in  no  event  shall  the  interest  cost  to  maturity  of  the  money  received 
exceed  six  per  centum  (6%)  per  annum.  If  serial  bonds,  such  bonds  shall 
mature  annually,  and  the  first  maturity  date  thereof  shall  not  be  more  than 
five  (5)  years  from  the  date  of  such  bonds.  Such  bonds  shall  be  legal  in- 
vestments for  trustees  and  other  fiduciaries,  and  for  savings  banks,  trust 
companies  and  insurance  companies  organized  under  the  laws  of  the  State. 
The  bonds  and  interest  coupons  shall  be  exempt  from  all  State,  county, 
municipal  and  other  taxation.  The  principal  of  and  interest  upon  such 
bonds  shall  be  payable  solely  from  the  revenues  and  receipts  derived  from 
the  operation  of  the  project  or  projects  as  provided  for  in  the  resolution 
authorizing  their  issuance.  No  bond  issued  pursuant  to  this  chapter  shall 
constitute  an  indebtedness  of  the  State,  or  of  any  county  or  subdivisions 
thereof  within  the  meaning  of  any  statutory  restriction,  limitation  or 
provisions,  and  no  covenant  or  agreement  by  the  authority  shall  constitute 
an  obligation  or  liability  of  the  State,  or  of  any  county.  It  shall  be  plainly 
stated  on  the  face  of  each  such  bond  in  substance  that  the  same  has  been 
issued  under  the  provisions  of  this  chapter,  and  that  the  taxing  power  of 
the  State  is  not  pledged  to  the  payment  of  such  bond  or  interest  thereon, 
and  that  such  bond  and  interest  thereon  are  payable  solely  from  the  rev- 
enues and  receipts  of  the  authority  as  provided  for  in  the  resolution  au- 
thorizing their  issuance,  and  that  all  covenants  and  agreements  with  the 
holders  of  the  bonds  are  binding  only  upon  the  authority. 

(8)  The  authority  may  also  issue  revenue  bonds,  under  the  provisions 
of  §  8555-144.  In  addition  to  the  revenue  bonds  authorized  under  sub- 
division (7)  of  section  8555-144,  this  authority  shall  have  power  to  issue 
bonds,  notes  or  certificates  of  indebtedness,  carrying  the  general  credit 
of  the  Lyles  Ford  tri-county  authority,  which  bonds,  notes  or  certificates 
of  indebtedness  may  also  be  secured  by  a  pledge  of  the  revenues  and  statu- 
tory lien  upon  the  project  as  provided  in  subdivision  (7)  of  section  8555-144. 
These  instruments  carrying  the  general  obligation  of  the  authority  shall 
not,  however,  constitute  an  indebtedness  of  the  State  of  South  Carolina, 
or  of  any  county. 

1934  (38)  2292;  1936  (39)  2720. 

§  8555-145.  Remedies  of  bond  holders  —  receiver.  —  The  holders  of  any 
bond,  or  any  interest  coupon  issued  under  the  provisions  of  this  chapter, 
may,  by  suit,  action,  mandamus  or  other  proceeding  at  law  or  in  equity, 
enforce  and  compel  performance  by  the  members  of  the  board  of  any  and 
all  acts  and  duties  to  be  performed  by  the  authority  under  the  provisions  of 
this  chapter  and  the  resolution  authorizing  the  issuance  of  such  bond  or 
interest  coupon.    If  there  be  any  default  in  the  payment  of  the  interest  on 
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or  principal  of  any  of  said  bonds,  any  court  having  jurisdiction  in  the 
proper  action  may,  upon  petition  of  the  holder  of  any  such  bonds,  and 
shall  upon  petition  of  the  holders  of  thirty  per  cent  (30%)  of  such  bonds, 
appoint  a  receiver  to  administer  and  operate  the  project  or  projects,  the 
revenues  and  receipts  of  which  are  pledged  to  the  payment  of  such  bonds, 
with  power  to  fix,  maintain  and  adjust  rates  and  collect  charges  sufficient 
to  provide  for  the  payment  of  all  bonds  outstanding  to  the  payment  of 
which  the  revenues  of  such  project  or  projects  are  pledged  and  to  pay  the 
expenses  of  operating  and  maintaining  such  project  or  projects  and  to  apply 
the  revenues  and  receipts  of  such  project  or  propects  in  conformity  with 
the  provisions  of  this  chapter  and  of  the  resolution  authorizing  the  issu- 
ance of  such  bonds.  An}'  receiver  appointed  under  the  provisions  of  this 
chapter  shall,  with  the  approval  of  the  court,  pay  out  of  the  revenues  from 
the  project  all  costs  and  expenses  of  the  receivership.  Such  receiver 
shall,  with  the  approval  of  the  court,  have  the  right  to  borrow  money 
and  issue  bonds  in  the  name  of  the  authority  to  complete  any  project  or 
projects  if  the  same  are  in  the  course  of  construction  at  the  time  of  the 
appointment  of  the  receiver. 
'  1936  (39)  2720. 

§  8555-146.  Purpose. — Along  with  other  purposes  expressed  in  this  chap- 
ter it  is  hereby  declared  as  a  particular  purpose  of  this  chapter  to  develop 
undeveloped  hydro-electric  power  on  the  Congaree,  Broad,  Saluda,  Enoree 
and  Tiger  Rivers  at  Lyles  Ford,  at  Blairs,  at  Whitmire,  at  Lockhart,  and  at 
other  points  above  Columbia,  with  a  view  to  more  fully  developing  the  re- 
sources of  the  State. 

1934  (38)  2292;  1936  (39)  2720;  1941  (42)  327. 

§  8555-147.     Declaration  of  public  interest. — It  is  hereby  declared  as  a  mat- 
ter of  legislative  determination  that  in  order  to  promote  and  protect  the 
health,  safety,  morals  and  welfare  of  the  public,  it  is  necessary  to  provide 
for  the  creation  of  the  tri-county  power  authority  as  provided  herein. 
1934  (38)  2292. 

§  8555-148.  Severability. — The  provisions  of  this  chapter  are  severable 
and  if  any  provisions  shall  be  held  unconstitutional  the  decision  of  the  court 
shall  not  affect  or  impair  any  of  the  remaining  provisions  hereof.  It  is 
hereby  declared  as  a  legislative  intent  that  this  chapter  would  have  been 
adopted  had  such  unconstitutional  provisions  not  been  included  herein. 
1934  (38)  2292. 
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CHAPTER  163-H 
Orangeburg-Aiken  Hydro-Electric   Commission 

8555-151.  Appointment,    term,    etc. — ex-  8555-157,  8555-158,  8555-162.  Borrow    — 

ecutive  officer.  issue  bonds. 

8555-152.  Establish    hydro-electric    plant  8555-159.  Invalidity. 

— debts.  8555-160.  Meetings — pay. 

8555-153.  When  construct   plant.  8555-161.  Employees. 

8555-154.  Stations  and  transmission  lines.  8555-163.  Liability  of  Aiken  and  Orange- 
8555-155.  Powers.  burg  Counties. 

8555-156.  Properties  acquire — powers.  8555-164.  Property  free  of  debt — profits. 

§  8555-151.  Appointment — term — vacancy — executive  officer. — There  is 
hereby  created  and  established  a  commission  to  be  known  as  the  Orange- 
burg-Aiken Hydro-Electric  Commission,  which  shall  be  composed  of  four 
(4)  persons,  who  shall  be  appointed  by  the  Governor,  two  (2)  upon  the 
recommendation  of  the  Senator  and  a  majority  of  the  Representatives  from 
Orangeburg  County  and  two  upon  the  recommendation  of  the  Senator 
and  a  majority  of  the  representatives  from  Aiken  County.  Upon  the  pass- 
age of  this  chapter  the  commission  shall  meet  at  such  time  and  place  as 
may  be  designated  by  the  combined  members  of  the  legislative  delegation 
of  the  afore-mentioned  counties  and  shall  organized  by  electing  one  of 
its  members  as  chairman,  or  by  the  election  of  such  other  persons  as  execu- 
tive officer  as  it  may  determine  upon  and  shall  hold  such  regular  meetings 
at  such  times  and  places  as  the  commission  may  prescribe.  The  executive 
officer,  above  provided  for,  shall  have  a  vote  on  all  matters  before  the  com- 
mission. The  members  of  the  commission  shall  be  as  follows:  two  (2)  for 
two  (2)  years,  and  two  (2)  for  four  (4)  years,  to  be  determined  by  lot  among 
themselves  after  their  appointment.  Their  successors  shall  be  appointed  in 
the  manner  provided  for  the  original  appointments  herein  and  likewise,  in 
the  case  of  any  vacancy,  his  successor  shall  be  appointed  as  provided  for 
the  original  appointments. 
1938  (40)  2689. 

§  8555-152.  Establish  hydro-electric  plant  on  Edisto  River  or  either  of  its 
branches — issuance  of  obligations — not  acquire  debts  against  counties. — It 

is  hereby  declared  generally,  that  the  creation  of  the  commission,  with  its 
duties  and  powers  as  fixed  herein,  is  to  establish  a  hydro-electric  plant  on 
the  Edisto  River  or  either  of  its  branches,  for  the  purpose  of  utilizing  the 
water  power  of  that  stream,  in  the  development  of  this  section  of  South 
Carolina  and  for  the  purpose  of  affording  the  people  of  the  named  counties 
and  those  residing  in  counties  contiguous  to  them  greater  and  cheaper 
electric  power  and  facilities. 

It  is  believed  that  there  are  great  mutual  advantages  offered  in  the  de- 
velopment of  this  water  power  and  that  the  operation  of  a  plant  on  this 
stream  will  be  self-sustaining.  No  obligations  shall  be  issued  under  the 
authority  herein  conferred  until  the  commission  shall,  after  thorough  in- 
vestigation, conclude  and  determine  that  the  revenue  to  be  derived  from 
the  obligations  of  the  plant  will  be  sufficient  to  pay  the  principal  and  in- 
terest on  all  such  obligations  issued  under  the  authority  herein  conferred 
upon  it,  within  a  reasonable  length  of  time,  not  exceeding  forty  (40)  years 
from  the  date  of  issuance  and  the  commission  shall  have  made  contracts 
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with  responsible  purchasers  for  the  sale  of  the  electricity  which  will  be 
produced  or  a  sufficient  amount  thereof  to  liquidate  any  indebtedness 
created.  It  is  further  declared  that  the  said  commission  shall  not  have  the 
power  to  create  any  debt  against  any  one  or  more  of  the  counties  above 
named,  and  it  is  expressly  declared  that  the  commission  has  no  power  to 
pledge  the  full  faith,  credit  and  taxing  power  of  either  county  for  the 
payment  of  any  of  the  debts  or  obligations  for  which  only  the  revenue  to 
be  derived  from  the  sale  of  power  generated  and  the  property  owned  by 
the  commission  shall  be  security. 
1938  (40)  2689. 

§  8555-153.  When  commission  construct  plant. — The  said  commission  is 
authorized  and  empowered  to  construct  a  hydro-electric  plant  on  the  said 
Edisto  River  if  it  can  finance  the  same  by  the  sale  of  bonds  secured  by  the 
property  owned  by  the  said  commission  and  the  sale  of  power  to  be  gener- 
ated by  its  plant.  The  commission  shall  have  power  and  authority  to  elect 
such  officers,  employ  such  persons  and  make  such  contracts  as  may,  in  its 
judgment,  be  necessary  in  carrying  out  the  provisions  of  this  chapter. 
1938  (40)  2689. 

§  8555-154.  Stations  and  transmission  lines. — The  commission  may  erect 
stations  and  transmission  lines  within  keeping  of  the  amount  of  electric 
current  that  the  hydro-electric  plant  may  be  reasonably  expected  to  pro- 
duce at  the  smallest  cost  and  shall  let  all  contracts  for  that  purpose  after 
advertising  for  and  obtaining  competitive  bids  therefor,  if  the  same  can  be 
financed  on  a  self-liquidating  basis  as  provided  in  section  8555-152. 
1938  (40)  2689. 

§  8555-155.  Powers  of  commission. — The  Orangeburg-Aiken  County  hy- 
dro-electric commission  shall  have  authority  to  acquire,  purchase,  hold, 
use,  lease,  mortgage,  sell,  transfer  and  dispose  of  any  property,  real,  person- 
al or  mixed,  or  interest  therein;  to  build,  construct,  maintain  and  operate 
canals,  dams,  locks,  acueducts,  reservoirs,  draw-spans,  ditches,  drains  and 
roads,  and  to  lay  and  construct  any  tunnels,  penstocks,  culverts,  flumes, 
conduits,  mains  and  other  pipes  necessary  or  useful  in  connection  there- 
with; to  build,  acquire,  construct  and  maintain  power  houses  and  any  and 
all  structures,  ways  and  means,  necessary,  useful  or  customarily  used  and 
employed  in  the  manufacture,  generation  and  distribution  of  water  power, 
stream  electric  power,  hydro-electric  power  and  any  and  all  kinds  of  pow- 
er, including  power  transmission  lines,  poles,  telephone  lines,  substations, 
transformers,  and  generally  all  things  used  of  useful  in  the  manufacture, 
distribution  purchase  and  sale  of  power  generated  by  water,  steam  or 
otherwise;  to  manufacture,  produce,  generate,  transmit,  distribute  and 
sell  water  power,  steam  electric  power,  hydro-electric  power  or  mechani- 
cal power  within  and  without  the  State  of  South  Carolina;  to  make  by-laws 
for  the  management  and  regulation  of  its  affairs;  to  appoint  officers,  agents, 
employees  and  servants,  to  prescribe  their  duties,  and  to  fix  their  com- 
pensation; to  fix,  alter,  charge  and  collect  tolls  and  other  charges  for  the 
use  of  their  facilities  of,  or  for  the  services  rendered  by,  or  for  any  com- 
modities furnished  by  the  Orangeburg-Aiken  County  hydro-electric  com- 

IV.-S.C.-33 
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mission  to  be  determined  by  it,  such  rates  to  be  at  least  sufficient  to  pro- 
vide for  payment  of  all  expenses  of  the  Orangeburg-Aiken  County  hydro- 
electric commission,  the  conservation,  maintenance  and  operation  of  its 
facilities  and  properties,  the  payment  of  principal  and  interest  on  its  notes, 
bonds  and  other  evidences  of  indebtedness  or  obligations  and  to  fulfill  the 
terms  and  provisions  of  any  agreements  made  with  the  purchasers  or  hold- 
ers of  any  such  notes,  bonds  or  other  evidences  of  indebtedness  or  obliga- 
tions and  to  do  all  acts  and  things  necessary  or  convenient  to  carry  out  the 
powers  granted  to  it  by  this  chapter  or  any  other  acts. 
1938  (40)  2689. 

§  8555-156.  Properties  acquire — further  powers. — The  Orangeburg- Aiken 
County  hydro-electric  commission  shall  have  the  right  to  acquire  by  pur- 
chase, gift,  condemnation  or  in  any  other  manner,  any  lands,  waters,  water 
rights,  riparian  rights,  flowage  rights,  easements,  licenses,  franchises,  en- 
gineering date,  construction  plans  of  estimates  prepared  for  the  develop- 
ment of  the  project  or  any  other  real  or  personal  property  necessary  or 
useful  in  carrying  out  any  of  its  purposes  or  exercising  any  of  its  powers. 
The  Orangeburg-Aiken  County  hydro-electric  commission  shall  have  the 
right,  power  and  privilege  to  condemn  and  take  by  eminent  domain  any 
or  all  of  the  rights  and  property  which  under  the  terms  of  this  chapter  it  is 
empowered  to  acquire.  Any  such  condemnation  proceedings  shall  be  in- 
stituted and  prosecuted  in  the  manner  provided  for  an  authorized  in  §§ 
8437  thru  8450  providing  for  securing  to  railroads  a  right-of-way  in  this 
State.  Without  limiting  the  generality  of  the  foregoing,  the  Orangeburg- 
Aiken  County  hydro-electric  commission  shall  also  have  all  the  rights, 
powers  and  privileges  conferred  upon  telegraph  and  telephone  companies 
under  §§  8531  thru  8540,  and  also  the  rights,  powers  and  privileges  con- 
ferred upon  water  power  and  reservoir  companies  under  section  6026. 

§  8555-157.  Borrow — issue  bonds. — The  Orangeburg-Aiken  County  hydro- 
electric commission  is  hereby  authorized  empowered  to  borrow  from  or 
through  the  federal  emergency  administration  of  public  works,  or  any  other 
agency  of  the  United  States  Government,  or  from  the  sinking  fund  com- 
mission, or  any  bank  or  institution  or  lending  agency  such  sum  or  sums  of 
money,  as  in  the  opinion  of  the  said  commission,  is  necessary  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  chapter,  such  loan  or  loans  shall 
be  evidenced  by  serial  coupon  bonds  bearing  such  interest  as  said  commis- 
sion deems  advisable.  The  principal  and  interest  on  such  bonds  shall  be 
payable  upon  such  terms  and  conditions  and  mature  at  such  time  as  said 
commission  may  determine. 
1938  (40)  2689;  1939  (41)  138. 

§  8555-158.     Bonds  —  issuance  —  denominations  —  execution  —  pledge   pay. 

— The  said  bonds  shall  be  issued  at  such  time  or  times  and  mature  at  such 
time,  and  shall  be  issued  in  such  denominations  as  may  be  determined  by 
the  Orangeburg-Aiken  County  hydro-electric  commission.  The  bonds  shall 
be  signed  by  members  of  the  said  commission  or  a  majority  thereof  and 
countersigned  by  the  executive  officers  of  the  said  commission.  The  prin- 
cipal and  interest  of  the  bonds  may  be  payable  within  or  without  the  State 
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of  South  Carolina.  The  bonds  shall  be  payable  to  bearer,  and  the  bonds 
shall  be  delivered  upon  a  basis  of  not  less  than  par  and  accrued  interest. 
For  the  repayment  of  such  bonds  and  the  interest  thereon,  all  property  of 
said  commission  may  be  pledged  and  the  income  from  the  operation  of 
said  plant  may  be  pledged  by  said  commission. 
1938  (40)  2689. 

§  8555-159.  Invalidity. — If  any  term  or  provision  of  this  chapter  shall  be 
declared  unconstitutional  or  invalid  in  whole  or  in  part  by  a  court  of  com- 
petent jurisdiction  then  to  the  extent  that  it  is  not  unconstitutional  or  in- 
valid such  term  or  provision  shall  be  enforced  and  effectuated,  nor  shall 
determination  be  deemed  to  invalidate  the  remaining  terms  or  provisions 
hereof. 
1938  (40)  2689. 

§  8555-160.     Commission  —  meetings  —  quorum  —  majority  rule  —  pay. — 

The  chairman  shall  call  the  first  meeting  of  the  commission  and  thereafter 
it  shall  meet  not  less  than  once  a  month  on  regular  dates  fixed  by  it.  A 
majority  of  the  commission  shall  constitute  a  quorum  to  decide  all  matters 
and  have  general  supervision  of  all  affairs  within  its  authority,  prescribe 
all  rules  and  regulations  to  be  observed  by  the  executive  officer  and  em- 
ployees, to  approve  or  disapprove  all  transactions  of  the  executive  officer 
in  regular  or  special  sessions,  as  the  case  may  necessitate,  adopt  its  own 
rules  or  procedure  for  the  government  of  its  deliberations  not  otherwise 
provided  by  law.  Members  of  said  commission  shall  receive  per  diem  of 
five  ($5.00)  dollars,  and  necessary  mileage  for  attending  meetings,  at  the 
rate  allowed  other  State  officials  as  fixed  in  the  annual  appropriation  act; 
but  no  member  shall  be  paid  for  more  than  two  (2)  meetings  in  any 
month. 

1938  (40)  2689. 

§  8555-161.  Employees. — The  commission  is  authorized  to  appoint  such 
clerical  help,  electrical  assistants,  technicians,  engineers,  inspectors  and 
other  employees  and  personnel  necessary  to  carry  into  effect  the  provisions 
of  this  chapter:  provided,  such  employees  shall  be  residents  of  the  State 
of  South  Carolina.  The  commission  shall  fix  their  compensation,  unless 
fixed  by  the  General  Assembly  but  in  no  event  shall  said  commission  ex- 
pend any  sums  for  purposes  not  authorized  by  law.  The  commission 
may  require  such  officers  and  employees  to  furnish  bonds,  and  the  election 
of  such  employee  shall  be  entirely  upon  the  qualifications  and  merit  of  the 
individual  so  employed. 
1938  (40)  2689. 

§  8555-162.     Issue  bonds  pay  for  sites  and  erection  and  operation  of  plant. 

— The  commission  is  vested  with  authority,  upon  its  taking  an  option  on 
property  for  suitable  locations  on  which  to  erect  the  power  plant  as  here- 
in provided,  to  issue  coupon  bonds  for  the  purpose  of  securing  funds  for 
the  payment  of  such  sites  and  the  erection  and  operation  of  such  plant 
payable  within  forty  (40)  years,  bearing  a  rate  of  interest  not  to  exceed  four 
(4%)  per  cent  with  the  privilege  of  redemption  at   such   time   as   there 
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may  be  cash  available  to  retire  the  same.     The  commission  shall  at  no 
time  dispose  of  said  bonds  for  less  than  the  face  value. 
1938  (40)  2689. 

§  8555-163.  Liability  of  Aiken  and  Orangeburg  Counties. — It  is  expressly 
provided  that  nothing  contained  in  sections  8555-155,  8555-156,  8555-157, 
8555-158,  8555-161  and  8555-162  or  any  other  part  of  this  chapter,  authorizes 
the  commission  to  create  any  obligation  against  either  Orangeburg  or 
Aiken  Counties,  and  that  the  full  faith,  credit  and  taxing  power  of  the 
said  counties  are  not  pledged  for  the  payment  of  any  expenses  incurred 
obligations  issued,  or  bonds  sold,  the  only  source  of  revenue  or  security 
for  the  payment  of  the  same  being  the  property  acquired  and  the  revenue 
derived  from  property  owned  by  the  said  commission. 
1938  (40)  2689. 

§  8555-164.  Property  free  of  debts  and  profits  go  to  Aiken  and  Orange- 
burg Counties. — The  ownership  of  any  property,  or  equity  therein,  after 
the  payment  of  obligations  for  which  the  same  may  be  security,  if  any,  and 
any  profit  from  the  operation  of  any  plant  constructed  hereunder,  after 
payment  of  operating  expenses  and  interest  and  principal  payments  due  on 
any  obligations  issued  by  the  commission,  shall  belong  to  Orangeburg  and 
Aiken  Counties  in  equal  proportion,  and  be  subject  to  such  disposition  as 
may  be  by  law  provided. 
1938  (40)  2689. 


PART  III 
DOMESTIC  RELATIONS  AND  PROPERTY  RIGHTS 


TITLE  39 

Domestic  Relations 

Chapter  164.  Husband  and  Wife,  §  8556. 

Chapter  165.  Guardians  and  Wards,  §  8612. 

Chapter  166.  Females,  Minors  and  Incompetents,  §  8659. 

Chapter  167.  Change  of  Names,  §  8674. 


CHAPTER  164 
Husband  and  Wife 


Article  1.     Marriage,  §  8556. 
Article  2.     Married  Women,  §  8572. 
Article  3.    Dower,  §  8578. 
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§  8556 


8556. 
8557. 


Parties. 
License. 


8558.  Fee  of  probate  judge. 


8559.  Form  of  license. 

8560.  License  issued  in  duplicate. 

8561.  Record  of  probate  judge. 

8562.  Disposition  of  fines. 

8563.  Marriage  without  license. 
8565.  Performance  of  ceremony. 


ARTICLE   1 

Marriage 

8566 
8567 
8568 
8569 


8571 
8571 


Action  for  affirmance  of  marriage. 
Jurisdiction  of  common  pleas. 
Bigamous   marriages. 
8570.  Persons    occupying   relation- 
ship prior  to  emancipation. 
Intermarriage  of  races. 
1.  Establish      marriages      prior      to 
June    31,    1911. 


§  8556.  Who  may  contract  matrimony. — All  persons,  except  idiots  and 
lunatics,  not  prohibited  by  this  section,  may  lawfully  contract  matrimony. 
No  man  shall  marry  his  mother,  grandmother,  daughter,  granddaughter, 
stepmother,  sister,  grandfather's  wife,  son's  wife,  grandson's  wife,  wife's 
mother,  wife's  grandmother,  wife's  daughter,  wife's  granddaughter,  broth- 
er's daughter,  sister's  daughter,  father's  sister  or  mother's  sister. 

No  woman  shall  marry  her  father,  grandfather,  son,  grandson,  step- 
father, brother,  grandmother's  husband,  daughter's  husband,  granddaugh- 
ter's husband,  husband's  father,  husband's  grandfather,  husband's  son, 
husband's  grandson,  brother's  son,  sister's  son,  father's  brother  or  moth- 
er's brother. 

1932  Code,  §  8556;  Civ.  C.  '22,  §  5522;  Civ.  C.  '12,  §  3742;  Civ.  C.  '02,  §  2658;  G.  S. 
2026;  R.  S.  2157;  32  H.  8,  c.  38,  1712  (2)  476. 


What    constitutes    marriage.    —    The 

promise  of  future  marriage  between  par- 
ties living  in  concubinage  does  not  make 
marriage,  although  that  intercourse  con- 
tinue, North  v.  Valk,  Dud.  Eq.  212,  20  L. 
R.  A.  (N.  S.)  118;  nor  will  any  engage- 
ments to  marry  in  the  future.  Fryer  v. 
Fryer,  Rich.  Eq.  Ca.  85,  124  Am.  St.  Rep. 
110.  L.  R.  A.  1915E,  20,  32,  77,  Ann.  Cas. 
12D,  599. 

But  proof  that  two  persons  live  to- 
gether as  man  and  wife  is  conclusive  of 
their  marriage,  if  not  rebutted.  Allen  v. 
Hall,  2  N.  &  McC.  114,  10  Am.  Dec.  578, 
22  Am.  Dec.  159,  124  Am.  St.  Rep.  120,  L. 
R.  A.  1915E,  36;  State  v.  Hilton,  3  Rich. 
434,  36  Am.  Dec.  747,  45  Am.  Dec.  783,  36 
Am.  Rep.  24,  47,  Am.  St.  Rep.  229,  68  L. 
R.  A.  43,  L.  R.  A.  1915E,  53. 

Where,  however,  a  party  has  con- 
tracted a  valid  marriage  and  then  mar- 
ried a  second  time,  his  cohabitation  and 
acknowledgment  of  the  marriage  rela- 
tion between  him  and  the  second  wife 
is  not  evidence  of  the  validity  of  the 
second  marriage.  State  v.  Whaley,  10  S. 
C.  500,  14  L.  R.  A.  365,  L.  R.  A.  1915E, 
107. 

Marriage  a  civil  contract. — Marriage  is 
a  civil  contract,  whereby  the  parties 
take  each  other  in  presenti  for  man  and 
wife,  Fryer  v.  Fryer,  Rich.  Eq.  Ca.  85,  124 
Am.  St.  Rep.  110,  L.  R.  A.  1915E,  20,  32, 
77,  Ann.  Cas.  12D,  599;  without  any  par- 
ticular formality.  Stringfellow  v.  Scott, 
Rich.  Eq.  Ca.  109;  Bowers  v.  Bowers,  10 


Rich.  Eq.  551,  73  Am.  Dec.  99,  79  Am.  St. 
Rep.  380,  96  Am.  St.  Rep.  271,  L.  R.  A. 
1916C,  727;  James  v.  Mickey,  26  S.  C.  270, 
2  S.  E.  130,  L.  R.  A.  1915E,  48,  107. 

A  person  non  compos  mentis  cannot 
contract  marriage.  Foster  v.  Means, 
Speers'  Eq.  569,  42  Am.  Dec.  332,  44  Am. 
Dec.  55,  79  Am.  St.  Rep.  376,  40  L.  R.  A. 
737,  L.  R.  A.  1916C,  701,  Ann.  Cas.  13B, 
1240,  28  A.  L.  R.  647. 

Insanity  from  delirium  tremens  will 
avoid  a  contract  of  marriage.  Clement 
v.  Mattison,  3  Rich.  93,  44  Am.  Dec.  55, 
79  Am.  St.  Rep.  376,  34  L.  R.  A.  87,  40  L. 
R.  A.  740,  L.  R.  A.  1916C,  701,  L.  R.  A. 
1917A,  958,  Ann.  Cas.  13B,  1242,  28  A.  L. 
R.  649. 

Voidable  marriage. — Marriage  between 
testator  and  daughter  of  testator's  half- 
brother  was  not  void  but  voidable  at  the 
instance  of  either  party  thereto  and,  not 
having  been  rendered  void  during  the 
lifetime  of  the  testator  by  proper  pro- 
ceedings, could  not  be  disturbed  after 
testator's  death.  Bennett  v.  Bennett,  195 
S.  C.  1,  10  S.  E.  (2d)  23. 

Separation. — As  to  power  of  court  in 
regard  to  separation,  see  Rhame  v. 
Rhame,  1  McC.  Eq.  197,  12  Am.  Dec.  257, 
16  Am.  Dec.  597,  60  Am.  Dec.  666,  77  Am. 
St.  Rep.  231,  242,  55  L.  R.  A.  800,  38  L.  R. 
A.  (N.  S.)  955,  49  L.  R.  A.  (N.  S.)  91,  Ann. 
Cas.  12A,  938,  Ann.  Cas.  13D,  1135,  6  A.. 
L.  R.  8,  33,  58;  Converse  v.  Converse,  9 
Rich.  Eq.  535,  60  Am.  Dec.  681,  24  L.  R. 
A.  (N.  S.)  1043,  6  A.  L.  R.  71,  29  A.  L. 
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R.   206.  47,  69. 

Husband's   domicile  is   that  of   family.  See  generally,  as  to  review  of  finding 

— The  domicile  of  the  husband  is  that  of  of  fact  of  marriage,  Hallums  v.  Hallums, 

the  famliy,  and  it  is  the  duty  of  the  wife  74  S.  C.  407,  54  S.  E.  613,   16  L.  R.  A. 

to  follow  him.  Hair  v.  Hair,  10  Rich.  Eq.  (N.   S.)   104. 

163,  77  Am.  St.  Rep.  235,  4  L.  R.  A.   (N.  Applied   in   State   v.   Smith,    101    S.   C. 

S.)  145,  38  L.  R.  A.  (N.  S.)  955,  49  L.  R.  293,  85  S.  E.  958,  L.  R.  A.  1916C,  728,  Ann. 

A.  (N.  S.)  90,  Ann.  Cas.  13D,  1135,  6  A.  Cas.  17C,  149;  Davis  v.  Whitlock,  90  S.  C. 

L.  R.  8,  33,  47,  58;  Wise  v.  Wise,  60  S.  C.  233,    73    S.    E.    171,    L.    R.    A.    1915E,    46, 

426,  38  S.  E.  794,   100  Am.  St.  Rep.  775,  102,  L.  R.  A.   1916C,  714,  Ann.  Cas.  13D, 

38  L.  R.  A.  (N.  S.)  961,  49  L.  R.  A.   (N.  538,  Ann.  Cas.  14C,  1296. 
S.)  91,  Ann.  Cas.  13D,  1135,  6  A.  L.  R.  8, 

§  8557.  License  required  for  matrimony. — It  shall  be  unlawful  for  any 
persons  to  contract  matrimony  within  this  State  without  first  procuring  a 
license  as  is  hereinafter  provided;  and  it  shall  likewise  be  unlawful  for 
anyone,  whomsoever,  to  perform  the  marriage  ceremony  for  any  such  per- 
sons without  said  persons  first  delivering  to  the  party  performing  said  mar- 
riage ceremony  a  license  as  is  hereinafter  provided  duly  authorizing  said 
person  to  contract  matrimony.  Any  officer  or  person  performing  the  mar- 
riage ceremony  without  the  production  of  such  license  shall,  on  conviction 
thereof,  be  punished  by  a  fine  of  not  more  than  one  hundred  ($100.00)  dol- 
lars nor  less  than  twenty-five  ($25.00)  dollars,  or  imprisonment  not  more 
than  thirty  days  nor  less  than  ten. 

1932  Code,  §  8557;  Civ.  C.  '22,  §  5523;  Civ.  C.  '12,  §  3744;  Cr.  C.  '22,  §  379;  1911  (27) 
131. 

§  8558.  Probate  judge  issue  license — fee — qualifications — issuance  by  clerk 
of  court. — For  the  purpose  of  carrying  out  the  foregoing  provision  the 
judge  of  probate  shall  issue  a  license  for  the  marriage  of  any  persons  upon 
the  payment  of  a  fee  of  one  ($1.00)  dollar,  therefor,  and  a  statement,  under 
oath  or  affirmation,  to  the  effect  that  the  persons  seeking  the  contract  of 
matrimony  are  legally  capacitated  to  marry,  together  with  the  full  names 
of  the  persons,  their  ages  and  places  of  residence.  Of  the  fee  of  one  ($1.00) 
dollar  the  probate  judge  shall  retain  twenty-five  (25c)  cents  as  his  com- 
pensation; and  the  remaining  seventy-five  (75c)  cents  shall  be  paid  into 
the  county  treasury  and  go  to  the  school  fund  of  said  county:  provided,  that 
the  entire  fee  of  one  ($1.00)  dollar  shall,  in  Clarendon  County,  be  collected 
in  advance  and  paid  monthly  by  the  officer  collecting  same  to  the  county 
treasurer  for  credit  to  the  ordinary  funds  of  said  county,  and  in  such  man- 
ner as  may  now,  or  hereafter,  be  required  by  law.  Provided,  that  in  the 
county  of  Sumter  the  entire  fee  of  one  ($1.00)  dollar  shall  be  paid  to  the 
county  treasurer:  provided,  further,  that  in  the  county  of  Oconee  the  pro- 
bate judge  shall  retain  the  sum  of  fifty  (50c)  cents  as  his  compensation, 
and  the  remaining  (50c)  shall  be  paid  into  the  county  treasury,  and 
credited  to  the  general  fund  of  Oconee  County:  provided,  that  in  the  coun- 
ties of  Abbeville,  Greenville,  Jasper,  Edgefield,  Lancaster,  Lee,  Orange- 
burg, Williamsburg,  McCormick,  Bamberg  and  York  the  probate  judge 
shall  retain  the  sum  of  fifty  (50c)  cents  as  his  compensation:  provided,  fur- 
ther, in  the  counties  of  Aiken,  Allendale,  Barnwell,  Calhoun,  Chester,  Ches- 
terfield, Dorchester,  Fairfield,  Florence,  Cherokee,  Greenwood,  Hampton, 
Laurens,  Marion,  Marlboro,  and  Dillon,  the  probate  judge  shall  retain  the 
entire  fee  as  his  compensation:  and  provided,  further,  that  in  the  counties 
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of  Darlington,  Georgetown  and  Sumter  the  said  licenses  shall  be  issued  by 
the  clerk  of  the  court:  and  provided,  further,  that  no  such  license  shall  be 
issued  when  the  woman  or  child-woman  is  under  the  age  of  fourteen,  or 
when  the  man  or  male  is  under  the  age  of  eighteen:  and  provided,  further, 
that  when  either  party  to  the  proposed  marriage  shall  be  under  eighteen 
years  of  age,  and  shall  reside  with  father  or  mother  or  other  relative  or 
guardian,  the  probate  judge  shall  not  issue  a  license  for  the  said  marriage 
until  the  consent  of  such  relative  or  guardian,  in  writing,  shall  first  be  de- 
livered to  him. 

1932  Code,  §  8558;  Civ.  C.  '22,  §  5524;  Civ.  C.  '12,  §  3745;  1911  (27)  131;  1912  (27) 
613;  1913  (28)  76;  1915  (29)  216,  220;  1916  (29)  751;  1917  (30)  113,  127,  129;  1918  (30) 
698;  1919  (31)  67,  112,  211,  245;  1920  (31)  736,738,  1065;  1921  (32)  107,  152;  1922  (32) 
781,  790;  1928  (35)  1205;  1931  (37)  12,  29,  122;  1933  (38)  148;  1934  (38)  1425;  1939 
(41)  173,  179. 

As    to    admissibility    of    the    original  466,  100  S.  E.  143. 
marriage  licenses  issued  by  clerk  under         As  to  probate  judge's  fees,  see  Hudson 

authority  of  this  section,  in  prosecutions  v.  Pickens  County,  190  S.  C.  490,  3  S.  E. 

for  bigamy,  see  State  v.  Rogers,  112  S.  C.  (2d)  603. 

§  8559.  Form  of  license — certificate. — Upon  the  back  of  each  license  so 
issued  there  shall  be  a  blank  to  be  filled  out  by  the  party  performing  the 
marriage  ceremony,  and  shall  be  signed  by  both  contracting  parties,  and 
the  form  of  the  license  and  certificate  shall  be  as  follows: 

MARRIAGE  LICENSE 
State  of  South  Carolina, 

County  of 

Whereas,  It  has  been  made  to  appear  to  me, ,  judge  of  probate 

of for County,  upon  oath,  that of 

and of are  legally  capacitated  to  contract  matrimony, 

and  that  their  ages  are,  respectively, years  and months, 

and... years  and.— months,  and  that  their  race  is , 

and  their  nationality  is These  are,  therefore,  to  authorize  any 

person  qualified  to  perform  the  marriage  ceremony  for  the  persons  above 
named,  and  for  the  so  doing  this  shall  be  sufficient  warrant. 

Given  under  my  hand  and  seal  this day  of ,  A.  D 


Judge  of  Probate  for County. 

Certificate 

This  is  to  certify  that  I, ,  did  this  day  perform  the  marriage 

ceremony  for  the  within  named  persons  at ,S.  C, 

day  of ,  A.  D 

1932  Code,  §  8559;  Civ.  C.  '22,  §  5525;  Civ.  C.  '12,  §  3746;  1911   (27)  131. 

Applied  in  State  v.  Rogers,   112  S.  C.      466,  100  S.  E.  143. 

§  8560.  Issue  marriage  licenses  in  duplicate  —  disposal  —  penalty.  — 
The  officer  issuing  marriage  license  certificates  shall  issue  the  same  in 
duplicate,  both  of  which  shall  be  delivered  to  either  of  the  contracting 
parties,  and  the  parties  to  whom  the  same  is  delivered  shall  in  turn  deliver 
the  same  to  the  minister  or  officer  who  performs  the  wedding  ceremony. 
The  minister  or  officer  who  performs  the  wedding  ceremony  shall  fill  out 
the  same  as  now  required  by   law   and   deliver   one   to   the   contracting 


§  8560  Civil  Code  Page  1032 

parties,  without  additional  charge,  and  the  other  to  the  officer  who  issued 
the  said  license  certificates.    The  marriage  license  law  shall  be  and  remain 
as  it  now  is  except  as  herein  required.    Any  violation  of  this  section  shall 
be  punished  in  accordance  with  the  law  now  in  force. 
1932  Code,  §  8560;  1924  (33)  1135. 

§  8561.  Probate  judge  to  keep  record. — It  shall  be  the  duty  of  the  party 
performing  the  marriage  ceremony  to  take  the  marriage  license  and  fill 
out  certificate  of  marriage  and  within  fifteen  days,  turn  the  same  over  to 
the  judge  of  probate  who  issued  it,  and  it  shall  be  the  duty  of  the  judge  of 
probate  to  record  and  index  same  in  a  book  kept  for  that  purpose;  and  it 
shall  be  the  duty  of  the  judge  of  probate  to  issue  a  certified  copy  of  said 
license  and  certificate  to  any  person  upon  such  person  paying  him  the  sum 
of  twenty-five  cents  as  a  fee  therefor. 
1932  Code,  §  8561;  Civ.  C.  '22,  §  5526;  Civ.  C.  '12,  §  3747;  1911  (27)  131. 

Applied  in  State  v.  Rogers,   112  S.  C.      466,  100  S.  E.  143. 

§  8562.     Fines. — All  fines  imposed  and  recovered  for  any  violation  of  §§ 
8557,  8558,  8559,  8561,  8562,  8563  and  8565  shall  be  paid  to  the  county  treas- 
urer and  credited  by  him  to  the  school  fund  of  the  county  in  which  the 
violation  occurs. 
1932  Code,  §  8562;  Civ.  C.  '22,  §  5527;  Civ.  C.  '12,  §  3748;  1911  (27)  131. 

§  8563.     Marriage  without  license. — Nothing  herein  contained  shall  render 
any  marriage  illegal  without  the  issuance  of  a  license. 
1932  Code,  §  8563;  Civ.  C.  '22,  §  5528;  Civ.  C.  '12,  §  3749;  1911  (27)  131. 

§  8565.     Who  may  perform  marriage  ceremony. — Only  ministers   of  the 
Gospel  or  accepted  Jewish  rabbis  and  officers  authorized  to  administer 
oaths  in  this  State  are  authorized  to  administer  a  marriage  ceremony  in 
this  State. 
1932  Code,  §  8565;  Civ.  C.  '22,  §  5530;  Civ.  C.  '12,  §  3751;  1911  (27)  131. 

§  8566.  Validity  of  marriage — if  denied,  how  affirmed. — When  the  validity 
of  a  marriage  shall  be  denied  or  doubted  by  either  of  the  parties,  the  other 
may  institute  a  suit  for  affirming  the  marriage;  and,  upon  due  proof  of  the 
validity  thereof,  it  shall  be  decreed  to  be  valid;  and  such  decree  shall  be 
conclusive  upon  all  persons  concerned. 

1932  Code,  §  8566;  Civ.  C.  '22,  §  5531;  Civ.  C.  '12,  §  3752;  Civ.  C.  '02,  §  2659;  G.  S. 
2027;  R.  S.  2158;  1872  (15)  30. 

Applied  in  State  v.   Smith,   101   S.   C.      Ann.  Cas.  17C,  149;  State  v.  Sellers  (S. 
293,    85   S.   E.   958,   L.   R.   A.    1916C,   728,      C.)  134  S.  E.  873. 

§  8567.  Validity  of  marriage — how  determined  and  declared. — The  court 
of  common  pleas  shall  have  authority  to  hear  and  determine  any  issue 
affecting  the  validity  of  contracts  of  marriage,  and  to  declare  said  contracts 
void  for  want  of  consent  of  either  of  the  contracting  parties,  or  for  any 
other  cause  going  to  show  that,  at  the  time  the  said  supposed  contract  was 
made,  it  was  not  a  contract:  provided,  that  such  contract  has  not  been  con- 
summated by  the  cohabitation  of  the  parties  thereto. 

1932  Code,  §  8567;  Civ.  C.  '22,  §  5532;  Civ.  C.  '12,  §  3753;  Civ.  C.  '02,  §  2660;  G.  S. 
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2028;  R.  S.  2159;  1882  (17)  681. 

In  general. — This  section  was  intended 
to  apply  only  to  those  marriages  in 
which  the  parties  may  at  a  later  time  be 
able  to  contract  the  relation,  and  not  to 
those  who  are  forbidden  to  marry.  Da- 
vis v.  Whitlock,  90  S.  C.  233,  73  S.  E.  171, 
L.  R.  A.  1915E,  46,  102,  L.  R.  A.  1916C, 
714,  Ann.  Cas.  13D,  538,  Ann.  Cas.  14C, 
1296. 

State  party  in  action  to  annul  marri- 
age.— In  an  action  to  annul  a  marriage, 
the  State  is  a  silent  but  not  an  inactive 
third  party.  Fogel  v.  McDonald,  159  S. 
C.  506,  157  S.  E.  830. 

Marriage  annulled  only  when  fully 
sanctioned  by  law. — Fogel  v.  McDonald, 
159  S.  C.  506,  157  S.  E.  830. 

Dissolution  by  collusion  or  coercive 
pressure. — In  an  action  to  annul  a  mar- 
riage, the  judge  should  prevent  the  dis- 


solution of  the  marriage  contract  by  col- 
lusion, default,  or  coercive  pressure  ex- 
erted upon  either  or  both  parties.  Fogel 
v.  McDonald,  159  S.  C.  506,  157  S.  E.  830. 

Duress. — As  to  sufficiency  to  vitiate 
contract  see  Campbell  v.  Moore,  189  S.  C. 
497,  1  S.  E.  (2d)  784. 

Cases  before  passage  of  section. — As 
to  cases  decided  before  this  Act,  see 
Mattison  v.  Mattison,  1  Strob.  Eq.  387, 
47  Am.  Dec.  541,  65  Am.  Dec.  722,  25  L. 
R.  A.  800;  Duke  v.  Fulmer,  5  Rich.  Eq. 
121,  59  L.  R.  A.  152;  Bowers  v.  Bowers, 
10  Rich.  Eq.  551,  73  Am.  Dec.  99,  79 
Am.  St.  Rep.  380,  96  Am.  St.  Rep.  271, 
L.   R.  A.   1916C,  727. 

Applied  in  State  v.  Smith,  101  S.  C. 
293,  85  S.  E.  958,  L.  R.  A.  1916C,  728, 
Ann.  Cas.  17C,  149;  Miller  v.  Miller,  43 
S.  C.  306,  21  S.  E.  254,  43  L.  R.  A.  819. 


§  8568.  Bigamous  marriages  void. — All  marriages  contracted  while  either 
of  the  parties  has  a  former  wife  or  husband  living  shall  be  void:  provided, 
that  this  section  shall  not  extend  to  a  person  whose  husband  or  wife  shall 
be  absent  for  the  space  of  seven  years,  the  one  not  knowing  the  other  to  be 
living  during  that  time;  nor  to  any  person  who  shall  be  divorced,  or  whose 
first  marriage  shall  be  declared  void  by  the  sentence  of  a  competent  court. 
1932  Code,  §  8568;  Civ.  C.  '22,  §  5533;  Civ.  C.  '12,  §  3754;  Civ.  C.  '02,  §  2661;  G.  S. 
2029;  R.  S.  2160;  1  J.  1,  c.  11;  1712  (2)  203. 


Marriage  after  seven  years  absence 
of  consort. — A  husband  being  more  than 
seven  years  absent,  and  reported  to  be 
dead  or  not  heard  from,  the  wife  may 
marry  again.  Woods  v.  Woods,  2  Bay 
476,  92  Am.  Dec.  705,  46  Am.  Rep.  762, 
L.  R.  A.  1916C,  717,  Ann.  Cas.  13A,  241; 
Boyce  v.  Owens,  1  Hill  8,  37  Am.  Dec. 
711,  64  Am.  St.  Rep.  865,  104  Am.  St. 
Rep.  199. 

The  presumption  of  death  of  a  first 
husband  arising  from  continued  and  un- 
explained absence  for  seven  years  may 
be  established  to  support  the  validity  of 
a  second  marriage.  In  re  Duncan's  Estate, 
190  S.  C.  211,  2  S.  E.  (2d)  388. 

Presumption  of  life.  —  The  first  wife 
will  be  presumed  to  be  alive  until  seven 
years  after  the  time  she  was  last  heard 
of  unless  shown  to  have  died  in  the 
meantime.  Proctor  v.  McCall,  2  Bail.  298, 
23  Am.  Dec.  135,  36  Am.  Dec.  224,  710, 
92  Am.  Dec.  705,  46  Am.  Rep.  762,  46  L. 
R.  A.  789. 

Presumption  of  death. — The  presump- 
tion arising  from  seven  years'  absence 
under  this  section  is  of  the  fact  of  death 
only,  and  not  as  to  the  time  thereof;  but 
where  the  presumption  is  based  upon  the 
common-law  period  of  twenty  years,  it 
is  that  the  death  occurred  at  the  com- 
mencement of  that  period.  Chapman  v. 
Cooper,  5  Rich.  452,  91  Am.  Dec.  526,  46 
Am.  Rep.  762,  57  Am.  Rep.  456,  89  Am. 
St.  Rep.  199,  14  L.  R.  A.  542,  26  L.  R.  A. 


(N.  S.)  298,  Ann.  Cas.  17A,  84. 

Presumption  of  innocence.  —  Where  a 
wife  marries  within  the  seven  years,  the 
presumption  of  her  innocence,  with  all 
the  circumstances,  may  outweigh  the 
presumption  of  the  husband's  being 
alive.  Chapman  v.  Cooper,  5  Rich.  452,  91 
Am.  Dec.  526,  46  Am.  Rep.  762,  57  Am. 
Rep.  456,  89  Am.  St.  Rep.  199,  14  L.  R.  A. 
542,  26  L.  R.  A.  (N.  S.)  298,  Ann.  Cas. 
17A,  84. 

Presumption  of  validity  of  second  mar- 
riage.— A  second  marriage,  by  a  woman 
whose  first  husband  was  living,  though 
he  had  been  absent  for  more  than  seven 
years,  was  not  valid;  for  under  the  con- 
stitutional provision  that  no  divorce  shall 
be  allowed,  marriages  are  indissoluble, 
though  the  second  marriage  was  entitled 
to  a  presumption  of  validity  until  the 
existence  of  the  former  spouse  was  estab- 
lished. Davis  v.  Whitlock,  90  S.  C.  233,  73 
S.  E.  171,  L.  R.  A.  1915E,  46,  102,  L.  R.  A. 
1916C,  714,  Ann.  Cas.  13D,  538,  Ann.  Cas. 
14C,  1296. 

Where  a  woman  whose  first  husband 
had  been  absent  for  more  than  seven 
years  married  a  second  time,  without 
knowing  that  the  first  husband  was  still 
alive,  and  she  and  her  second  husband 
lived  together  after  the  first  husband's 
death,  the  marriage  was  valid  under 
this  section,  even  though  it  was  invalid 
until  the  death  of  the  first  husband.  Id. 

Where  alleged  widow  of  second  hus- 
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band  based  validity  of  second  marriage 
on  presumption  of  first  husband's  death 
after  seven  years'  absence,  although  she 
had  made  no  effort  to  locate  first  hus- 
band prior  to  second  marriage,  but 
patent  sources  of  information  were  bar- 
ren and  there  was  no  evidence  that  in- 
quiries would  have  been  productive  of 
information,  alleged  widow  was  not  re- 
quired to  conduct  an  extensive  search, 
and  right  to  share  in  distribution  of 
second  husband's  estate  as  widow  was 
sufficiently  supported  by  presumption  of 
first  husband's  death,  in  absence  of 
scintilla  of  testimony  to  rebut  presump- 
tion. In  re  Duncan's  Estate,  190  S.  C.  211, 
2  S.  E.  (2d)  388. 

Where  a  husband  married  the  second 
time,  about  six  years  after  his  absent 
wife  was  last  known  to  be  alive,  but 
when  he  had  received  information  by 
letter  that  she  was  dead,   his  marriage 


was  held  valid;  she  not  having  been 
heard  of  for  forty  years.  Canady  v. 
George,  6  Rich.  Eq.  103,  57  Am.  Rep.  456, 
14  L.  R.  A.  542,  26  L.  R.  A.  (N.  S.)  303, 
L.  R.  A.  1916C,  717,  Ann.  Cas.  17A,  84. 

But  it  seems  that  this  presumption 
must  be  confined  in  its  effect  to  exemp- 
tion from  charges  of  bigamy  or  other 
crime  and  intentional  violations  of  the 
marriage  vows.  If  the  absent  consort 
return  or  be  proved  otherwise  to  be 
living  at  the  time  of  the  second  marri- 
age, the  second  marriage  is  void  and  the 
issue  spurious.  Duke  v.  Fulmer,  5  Rich. 
Eq.  121,  59  L.  R.  A.  152. 

Effect  on  property  rights  where  hus- 
band civiliter  mortuus. — As  to  the  effect 
of  husband  being  civiliter  mortuus  on 
property  rights,  see  Wright  v.  Wright,  2 
Desaus.  242,  30  L.  R.  A.  311,  11  L.  R.  A. 
(N  .S.)  348,  L.  R.  A.  1916E,  346. 


§  8569.  Rights  and  privileges  conferred  on  certain  marriages. — All  persons 
in  this  State  who,  previous  to  their  actual  emancipation,  had  undertaken 
and  agreed  to  occupy  the  relation  to  each  other  of  husband  and  wife  and 
are  cohabiting  as  such,  or  in  any  way  recognizing  the  relation  as  still  ex- 
isting at  the  time  of  the  passage  of  this  article,  whether  the  rites  of  mar- 
riage have  been  celebrated  or  not,  shall  be  deemed  husband  and  wife,  and 
be  entitled  to  all  the  rights  and  privileges,  and  be  subject  to  all  the  duties 
and  obligations  of  that  relation,  in  like  manner  as  if  they  had  been  duly 
married  according  to  law. 

1932  Code,  §  8569;  Civ.  C.  '22,  §  5534;  Civ.  C.  '12,  §  3755;  Civ.  C.  '02,  §  2662;  G.  S. 
2030;  R.  S.  2161;  1872  (15)  183. 


Intention  of  section. — This  section  was 
intended  to  legalize  only  such  marriages 
as  are  morally  good.  Clement  v.  Riley,  33 
S.  C.  66,  11  S.  E.  699,  29  L.  R.  A.  552. 

Marriages  legalized  by  section. — This 
section  did  not  legalize  a  marriage  of  a 
free  negro  man  with  a  slave  where  he 
afterwards,  before  emancipation,  mar- 
ried a  free  woman  of  color.  Callahan  v. 
Callahan,  36  S.  C.  454,  15  S.  E.  727. 

This  section  applied  equally  to  the 
marriage  of  a  free  person  of  color  with 
a  slave.  Dingle  v.  Mitchell,  20  S.  C.  202. 

Marriage  of  colored  persons  in  1868 
were  governed  by  the  general  law,  ap- 
plicable to  white  persons.  Ex  parte  Ro- 
mans, 78  S.  C.  210,  58  S.  E.  614,  124  Am. 
St.  Rep.  122,  L.  R.  A.  1915E,  107,  Ann. 
Cas.  12D,  599. 


Evidence    of    moral    marriage. — As    to 

sufficiency  of  evidence  of  formal  or 
moral  marriage,  see  McDowell  v.  Cun- 
ningham, 140  S.  C.  101,  138  S.  E.  625; 
Frederick  v.  Culler,  118  S.  C.  102,  109  S. 
E.  889;  Pressley  v.  Pressley,  102  S.  C.  174, 
80  S.  E.  377. 

See  generally,  as  to  proof  of  marriage, 
James  v.  Mickey,  26  S.  C.  270,  2  S.  E. 
130,  L.  R.  A.  1915E,  48,  107;  Myers  v. 
Ham,  20  S.  C.  522,  87  Am.  Dec.  281,  47 
L.  R.  A.  (N.  S.)  369;  State  v.  Whaley,  10 
S.  C.  500,  14  L.  R.  A.  365,  L.  R.  A. 
1915E,  107;  Davenport  v.  Caldwell,  10  S. 
C.  317,  14  L.  R.  A.  365,  L.  R.  A.  1915E, 
20,  106,  Ann.  Cas.  12D,  461. 

Applied  in  Robertson  v.  McCauley,  61 
S.  C.  411,  39  S.  E.  570,  124  Am.  St.  Rep. 
114. 


§  8570.  Certain  children  legitimatized. — The  children  of  such  marriages 
shall  be  deemed  legitimate;  and  when  the  parties  shall  have  ceased  to  co- 
habit, in  consequence  of  the  death  of  the  woman  or  from  other  causes,  all 
of  the  children  of  the  woman,  recognized  by  the  man  to  be  his,  shall  be 
deemed  legitimate:  provided,  however,  that  no  provisions  of  sections  8569 
and  8570  shall  be  deemed  to  extend  to  persons  who  have  agreed  to  live  in 
concubinage  after  their  emancipation. 
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1932  Code,  §  8570;  Civ.  C.  '22,  §  5535;  Civ.  C.  '12,  §  3756;  Civ.  C.  '02,  §  2663;  G.  S. 
2031;  R.  S.  2162;  1872  (15)  183. 


In  general. — This  section  was  only  in- 
tended to  legitimatize  the  issue  of  mar- 
riages morally  good,  Clement  v.  Riley,  33 
S.  C.  66,  11  S.  E.  699,  29  L.  R.  A.  552; 
and  to  make  the  issue,  when  there  has 
been  a  separation,  the  legitimate  heirs  of 
the  mother.  Clement  v.  Riley,  33  S.  C. 
66,  11  S.  E.  699,  29  L.  R.  A.  552. 

A  child  of  former  slaves,  between 
whom  there  was  no  actual  or  moral  mar- 
riage, but  merely  a  relation  of  concu- 
binage, the  father  having  previously 
been  married  to  another  woman,  whom 
he  recognized  as  his  wife  and  lived  with 
as  such  subsequent  to  their  emancipa- 
tion, was  not,  although  acknowledged  by 
his  father  prior  to  the  Act  regulating  the 
domestic  relations  of  former  slaves,  legi- 
timized by  that  Act.  Childs  v.  Childs,  93 
S.  C.  427,  77  S.  E.  50. 

Property  rights  of  wife  and  children  of 
ex-slave.  —  Where  the  evidence  showed 
that  the  deceased  ex-slave  at  the  time  of 
the  passage  of  the  Act  lived  in  a  mar- 
riage relation  with  plaintiff,  and  that 
three  children  were  born  to  them,  the 
wife  and  children  took  an  interest  in  the 
estate  of  such  ex-slave,  and  were  en- 
titled to  partition.  Mims  v.  Jones.  107  S. 
C.  81,  91  S.  E.  987. 


Children  of  colored  woman  by  white 
father.— The  Act  of  1865  did  not  legiti- 
matize the  children  of  a  colored  woman 
by  a  white  father.  Lloyd  v.  Rawl,  63  S. 
C.  219,  41  S.  E.  312,  Ann.  Cas.  12A,  224. 

Where,  on  passage  of  this  Act,  a  slave 
was  living  in  the  marriage  relation  with 
a  slave  woman,  he  could  not  thereafter 
contract  a  valid  marriage  with  another 
woman  while  the  first  wife  lived.  Mims 
v.  Jones,  107  S.  C.  81,  91  S.  E.  987. 

When  a  free  man  of  color  married  a 
slave,  and  then,  before  emancipation 
married  a  free  woman  of  color,  at  his 
death  both  wives  surviving,  the  children 
of  both  wives  were  his  legal  heirs.  Calla- 
han v.  Callahan,  36  S.  C.  454,  15  S.  E.  727. 

See  generally,  as  to  rights  of  children 
of  marriage  between  slaves,  Watson  v. 
Eleerbe,  77  S.  C.  232,  57  S.  E.  855,  L.  R. 
A.  1915E,  106;  Davis  v.  Milford,  85  S.  C. 
504.  67  S.  E.  744;  Robertson  v.  McCauley, 
61  S.  C.  411,  419,  39  S.  E.  570,  124  Am. 
St.  Rep.  114;  Knox  v.  Moore,  41  S.  C. 
355,  19  S.  E.  683,  10  A.  L.  R.  534;  Myers 
v.  Ham,  20  S.  C.  522,  87  Am.  Dec.  281, 
47  L.  R.  A.  (N.  S.)  369;  Dingle  v.  Mit- 
chell, 20  S.  C.  202;  Davenport  v.  Cald- 
well, 10  S.  C.  317,  14  L.  R.  A.  365,  L.  R.  A. 
1915E,  20,  106,  Ann.  Cas.  12D,  461. 


§  8571.  Intermarriage  of  races  prohibited. — It  shall  be  unlawful  for  any 
white  man  to  intermarry  with  any  woman  of  either  the  Indian  or  negro 
races,  or  any  mulatto,  mestizo,  or  half-breed,  or  for  any  white  woman  to  in- 
termarry with  any  person  other  than  a  white  man,  or  for  any  mulatto, 
half-breed,  negro,  Indian  or  mestizo  to  intermarry  with  a  white  woman; 
and  any  such  marriage,  or  attempted  marriage,  shall  be  utterly  null  and 
void  and  of  none  effect. 

1932  Code,  §  8571;  Civ.  C.  '22,  §  5536;  Civ.  C.  '12,  §  3757;  Civ.  C.  '02,  §  2664;  G.  S. 
2032;  R.  S.  2163;  1879  (17)  3. 


Marriage  before  passage  of  section.  — 
A  colored  child,  born  after  emancipation 
of  a  free  colored  woman,  married  to  a 
white  man  before  the  Act  of  1879,  pro- 
hibiting intermarriage  of  races,  could 
take  property  under  a  will  as  a  child. 
Kennington  v.  Catoe,  68  S.  C.  470,  475,  47 
S.  E.  719,  126  Am.  St.  Rep.  499,  Ann.  Cas. 
13B,  222,  8  A.  L.  R.   1202. 

See  generally,  as  to  voluntary  intoxica- 
tion as  defense,  State  v.  Paulk,  18  S.  C. 


514,  83  Am.  Dec.  239.  97  Am.  Dec.  174, 
177,  44  Am.  Rep.  435,  76  Am.  St.  Rep.  97, 
36  L.  R.  A.  465,  739,  41  L.  R.  A.  538. 

Applied  in  Davis  v.  Whitlock,  90  S.  C. 
233,  73  S.  E.  171,  L.  R.  A.  1915E,  46,  102, 
L.  R.  A.  1916C,  714,  Ann.  Cas.  13D,  538, 
Ann.  Cas.  14  C,  1296;  Flood  v.  News,  etc., 
Co.,  71  S.  E.  112,  50  S.  E.  637,  36  L.  R.  A. 
(N.  S.)  974,  4  Ann.  Cas.  685,  Ann.  Cas. 
13B,   1156. 


§  8571-1.     Establish  marriages  prior  to  June  31,  1911. 

(1)  Authorized. — It  shall  be  possible  for  any  one  whose  marriage  oc- 
curred prior  to  June  31st,  1911,  to  establish  with  the  proper  official  in  each 
of  the  counties  of  this  State,  an  official  record  of  such  marriage. 

(2)  Procedure. — This  official  record  of  marriage  may  be  established  in 
either  of  the  following  ways,  to-wit:  by  filing  with  the  official  in  each 
county  of  this  State  whose  duty  it  now  is  to  record  marriages,  an  affidavit 
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of  one  or  more  of  the  witnesses  to  the  marriage;  an  affidavit  of  two  or 
more  reputable  persons  who  were  informed  of  the  marriage  and  had  knowl- 
edge that  the  persons  so  claiming  to  be  married  had  lived  together  as 
husband  and  wife;  or  by  certificate  from  the  person  officiating  at  the  mar- 
riage if  he  were  a  minister  of  the  Gospel  or  person  qualified  by  law  to 
administer  an  oath. 

(3)  Force  and  effect — record  in  separate  book. — The  record  herein  per- 
mitted, when  so  established,  shall  be  accepted  by  all  the  courts  in  this  State 
as  conclusive  evidence  of  marriage  and  shall  be  of  the  same  force  and 
effect  as  the  records  now  required  by  law,  and  it  shall  be  the  duty  of  the 
judges  of  probate  or  other  officer  whose  duty  it  now  is  to  record  and  file 
such  records,  to  purchase,  out  of  county  funds  in  his  hands  (or  by  requisi- 
tion upon  the  proper  county  official)  a  suitable  book  for  the  proper  re- 
cording of  marriages  coming  within  the  perview  of  this  section. 

(4)  Terms  not  mandatory. — Nothing  contained  herein  shall  be  con- 
strued to  be  mandatory  or  obligatory  upon  any  person  to  establish  such 
record  of  marriage  as  may  have  occurred  prior  to  the  requirement  of  mar- 
riage license  on  July  1st,  1911,  but  it  is  intended  solely  to  permit  such 
record  to  be  made  by  persons  who  feel  the  need  thereof  for  the  benefit 
of  posterity. 

(5)  Fee. — No  more  than  the  sum  of  one  ($1.00)  dollar  shall  be  charged 
by  the  recording  official  for  the  establishment  of  such  records  in  accord- 
ance with  subsection  2  hereof. 

1933  (38)  260. 


ARTICLE  2 
Married  Women 

8572.  Separate  property.  8575.  Property,  contracts  and  debts. 

8573.  Earnings.  8576.  Marriage  settlements. 

8574.  Conveyance,  devise  and  descent.  8577.  Courtesy  abolished. 

§  8572.     Married  women  may  hold  property  separate  from  their  husbands. 

— The  real  and  personal  property  of  a  married  woman,  whether  held  by 
her  at  the  time  of  her  marriage  or  accrued  to  her  thereafter,  either  by  gift, 
grant,  inheritance,  devise,  purchase  or  otherwise,  shall  not  be  subject  to 
levy  and  sale  for  her  husband's  debts,  but  shall  be  her  separate  property. 

1932  Code,  §  8572;  Civ.  C.  '22,  §  5537;  Civ.  C.  '12,  §  3758;  Civ.  C.  '02,  §  2665;  G.  S. 
2035;  R.  S.  2164;  1870  (14)  325. 

In  general.— Before  the  Constitution  of  Rep.  443,  90  Am.  St.  Rep.  532;  Shuler  v. 

1868   a   wife   could   exercise   no   powers  Bull,   15  S.  C.  421,  56  Am.  Dec.  211,  76 

over  property  settled  to  her  use  except  Am.  Dec.   650,  84  Am.   St.  Rep.  439,   36 

those  conferred  by  the  instrument  creat-  L.   R.   A.    (N.    S.)   258,   L.   R.    A.    1918E, 

ing  the  trust.  Reid  v.  Lamar,  1  Strob.  Eq.  1198.   Such  construction  would  make   it 

27,  5  Am.  Dec.  589;  Creighton  v.  Clifford,  violative    of    the    Constitution    of    the 

6  S.  C.  188;  Witsell  v.  Charleston,  7  S.  C.  United    States.    Trustees    of    the    Wads- 

88,  Ann.  Cas.   17B,  609;  Oliver  v.  Grim-  worthville  v.  Bryson,  34  S.  C.  401,  13  S.  E. 

ball  14  S.  C.  556.  619.  Nor  are  vested  rights  of  creditors  af- 

This  section  is  not  retrospective,   and  fected  thereby.  Clawson  v.   Hutchinson, 

the  vested  rights  of  the  husband  in  the  11  S.  C.  323,  60  Am.  Dec.  261,  Ann.  Cas. 

lands  of  the  wife  before  the  Constitution  15C,  860.  Such  Constitution  did  not  make 

of  1868  are  not  affected  thereby.  Bouk-  a  settlement  upon  the  wife  of  her  lands 

night  v.  Epting,  11  S.  C.  71,  84  Am.  St.  acquired  before.  Clawson  v.  Hutchinson. 
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11  S.  C.  323,  60  Am.  Dec.  261,  Ann.  Cas. 
15C,  860;  but  her  interest  in  the  land  ac- 
quired before  it  is  her  separate  property. 
Kincaid  v.  Anderson,  33  S.  C.  260,  11  S. 
E.  766,  Ann.  Cas.  17B,  609.  So  in  person- 
alty not  reduced  to  possession.  Trustees 
of  Wadsworthville  v.  Bryson,  34  S.  C. 
401,  13  S.  E.  619. 

In  construing  the  acts  of  a  married 
woman  as  to  her  separate  estate  prior 
thereto,  the  Constitution  of  1868  may  be 
looked  to  as  showing  the  policy  of  the 
State  as  to  the  control  of  married  women 
over  their  separate  estates.  Oliver  v. 
Grimball,  14  S.  C.  556. 

Purpose  of  constitutional  provision.  — 
The  Constitution  of  1868  intended  only  to 
protect  the  property  of  a  married  wom- 
an and  not  to  confer  new  powers  upon 
her  by  a  change  of  her  legal  status.  Pel- 
zer,  etc.,  Co.  v.  Campbell  &  Co.,  15  S. 
C.  581,  40  Am.  Rep.  705,  84  Am.  St.  Rep. 
443.  12  L.  R.  A.  (N.  S.)  1123,  Ann.  Cas. 
17  B.  602;  Townsend  v.  Brown,  16  S.  C. 
91,  92,  Ann.  Cas.  17A,  376,  1  A.  L.  R. 
1100;  Aultman,  etc.,  Co.  v.  Rush,  26  S.  C. 
517,  2  S.  E.  402,  39  Am.  St.  Rep.  742,  Ann. 
Cas.  17B,  652;  Bridgers  v.  Howell,  27  S. 
C.  425,  3  S.  E.  790,  84  Am.  St.  Rep.  442,  19 
L.  R.  A.  39,  13  L.  R.  A.  (N.  S.)  171.  43  L. 
R.  A.  (N.  S.)  693,  L.  R.  A.  1917E,  285, 
Ann.  Cas.  14B,  952,  Ann.  Cas.  15C,  1087, 
1093;  Gwynn  v.  Gwynn,  27  S.  C.  525,  4 
S.  E.  229,  31  Am.  St.  Rep.  934,  16  L.  R.  A. 
527,  L.  R.  A.  1916D,  1234,  20  A.  L.  R. 
1313. 

It  did  not  empower  her  to  mortgage 
her  separate  estate.  Aultman,  etc.,  Co.  v. 
Rush.  26  S.  C.  517,  2  S.  E.  402,  39  Am.  St. 
Rep.  742,  Am.  Cas.  17B,  602. 

It  gave  her  no  general  power  to  con- 
tract. Gwynn  v.  Gwynn,  27  S.  C.  525,  4 
S.  E.  229,  31  Am.  St.  Rep.  934,  16  L.  R. 
A.  527,  L.  R.  A.  1916D,  1234,  20  A.  L.  R. 
1313. 

Acquisition  of  separate  property  by 
gift. — Since  the  Constitution  of  1868  a 
married  woman  may  acquire  separate 
property  by  gift  from  her  husband.  State 
v.  Pitts,  12  S.  C.  180,  32  Am.  Rep.  508,  69 
L.  R.  A.  364,  11  L.  R.  A.  (N.  S.)  389,  2 
A.  L.  R.  352;  Gerald  v.  Gerald,  28  S.  C. 
442.  6  S.  E.  290,  90  Am.  St.  Rep.  541; 
Grantham  v.  Grantham,  34  S.  C.  504,  13 
S.  E.  675,  27  Am.  St.  Rep.  839,  127  Am. 
St.  Rep.  258,  Am.  Cas.  15D,  626. 

But  mere  use  and  enjoyment  of  per- 
sonal property  purchased  by  her  hus- 
band does  not  create  her  separate  estate 
therein.  Grantham  v.  Grantham,  34  S.  C. 


504,  13  S.  E.  675,  27  Am.  St.  Rep.  839,  127 
Am.  St.  Rep.  258,  Ann.  Cas.  15D,  626. 
See  .also,  DeLoach  v.  Sarratt,  55  S.  C. 
254,  33  S.  E.  2,  35  S.  E.  441. 

A  bequest  to  a  daughter  by  a  father  in 
1861,  to  be  free  from  the  debts  and  the 
control  of  her  husband,  could  be  prop- 
erly paid  to  the  daughter  herself  after 
the  Constitution  of  1868.  Witte  v.  Clarke, 
17  S.  C.  313,  84  Am.  St.  Rep.  443,  119 
Am.  St.  Rep.  759,  Ann.  Cas.  18C,  53. 

Contract  of  partnership.  —  Under  this 
and  the  following  sections  a  married 
woman  can  enter  into  a  contract  of  part- 
nership with  her  husband.  Burwell  v. 
South  Carolina  Tax  Comm.,  130  S.  C. 
199,  126  S.  E.  29,  38  A.  L.  R.  1256.  As 
to  power  to  enter  into  a  contract  of  part- 
nership, see  Hagan  v.  Hoover,  33  S.  C. 
219,  11  S.  E.  725,  31  Am.  St.  Rep.  934,  L. 
R.  A.  1916D,  1233. 

Action  for  damages  for  unauthorized 
levy. — Under  this  section,  and  Const., 
art.  17,  §  9,  a  married  woman  may  main- 
tain an  action  for  damages  for  an  un- 
authorized levy  on  her  property  to  satis- 
fy her  husband's  debts.  Holtzclaw  v. 
Gassaway,  52  S.  C.  551,  30  S.  E.  399. 

Tenancy  in  common. — Under  this  and 
the  following  sections,  where  a  grant  is 
made  to  a  husband  and  wife  in  the  ab- 
sence of  any  express  intention  of  convey- 
ing the  whole  to  the  survivor,  they  be- 
come tenants  in  common.  Green  v.  Can- 
nady,  77  S.  C.  193,  57  S.  E.  832. 

As  to  tenancy  by  entirety,  see  Bomar  v. 
Mullins,  4  Rich.  Eq.  80,  18  Am.  Dec.  386, 
99  Am.  St.  Rep.  155,  30  L.  R.  A.  313; 
McLeod  v.  Tarrant,  39  S.  C.  271,  17  S.  E. 
773,  20  L.  R.  A.  846,  30  L.  R.  A.  320; 
Georgia,  etc.,  Ry.  Co.  v.  Scott,  38  S.  C. 
34,  16  S.  E.  185,  839,  30  L.  R.  A.  315,  331, 
2  A.  L.  R.  784. 

Liability  for  wife's  torts. — The  com- 
mon-law liability  of  a  husband  for  the 
torts  of  his  wife  committed  by  her  with- 
out his  participation  has  been  abrogated 
in  South  Carolina  by  statutes  emancipat- 
ing married  women  from  their  common- 
law  disabilities  and  subjecting  them  to 
all  of  the  laws  of  the  state  without  refer- 
ence to  the  marital  relation.  Bryant  v. 
Smith  et  eux.,  187  S.  C.  453,  198  S.  E.  20. 

But  husband's  right  to  wife's  services, 
aid,  comfort,  society,  and  companion- 
ship remain  despite  the  so-called  Mar- 
ried Women's  acts,  and  he  is  still  under 
duty  to  support  wife.  Cook  v.  Atlantic 
CnnSt  Line  Ry.  Co.,  196  S.  C.  230,  13  S.  E. 
(2d)    1. 


§  8573.  Earnings  of  married  women. — All  the  earnings  and  income  of  a 
married  woman  shall  be  her  own  separate  estate,  and  shall  be  governed  by 
the  same  provisions  of  law  as  apply  to  her  other  separate  estate. 

1932  Code,  §  8573;  Civ.  C.  '22,  §  5538;  Civ.  C.  '12,  §  3759;  Civ.  C.  '02,  §  2666;  R.  S. 
.2165;  1887  (19)  819. 
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See  generally,  as  to  cases  decided  prior 
to  this  Act,  Boozer  v.  Addison,  2  Rich. 
Eq.  273,  46  Am.  Dec.  43,  52  Am.  Dec.  767, 
57  Am.  Dec.  Ill,  196,  84  Am.  Dec.  874, 
L.  R.  A.  1917E,  284,  295;  Bridgers  v. 
Howell,  27  S.  C.  425,  3  S.  E.  790,  84  Am. 
St.  Rep.  442,  19  L.  R.  A.  39,  13  L.  R.  A. 
(N.  S.)  171,  43  L.  R.  A.  (N.  S.)  693,  L.  R. 


A.  1917E,  285,  Ann.  Cas.  14B,  952,  Ann. 
Cas.  15C,  1087,  1093:  Grantham  v.  Gran- 
tham, 34  S.  C.  504,  13  S.  E.  675,  27  Am. 
St.  Rep.  839,  127  Am.  St.  Rep.  258,  Ann. 
Cas.  15D,  626;  Hairston  v.  Hairston,  35 
S.  C.  298,  14  S.  E.  634,  90  Am.  St.  Rep. 
547.  56  L.  R.  A.  842.  L.  R.  A.  1917E,  285. 


§  8574.  Right  of  married  women  to  convey,  bequeath  and  devise  property 
— descent. — A  married  woman  shall  have  power  to  bequeath,  devise,  or 
convey  her  separate  property  in  the  same  manner  and  to  the  same  extent 
as  if  she  were  unmarried;  and,  dying  intestate,  her  property  shall  descend 
in  the  same  manner  as  the  law  provides  for  the  descent  of  the  property  of 
husbands;  and  all  deeds,  mortgages  and  legal  instruments  of  whatever 
kind  shall  be  executed  by  her  in  the  same  manner,  and  have  the  same 
legal  force  and  effect  as  if  she  were  unmarried. 

1932  Code,  §  8574:  Civ.  C.  '22,  §  5539;  Civ.  C.  '12,  §  3760;  Civ.  C.  '02,  §  2667;  G.  S. 
2036;  R.  S.  2166;  1870  (14)  325. 


Power  absolute. — The  power  given  by 
this  section  is  absolute.  Phillips  v.  Os- 
wald, 42  S.  C.  71,  20  S.  E.  18;  Carroll  v. 
Thomas,  54  S.  C.  520,  32  S.  E.  497. 

Assignment  of  mortgage. — See  Langs- 
ton  v.  Smyley,  38  S.  C.  121,  16  S.  E.  771. 

Alienation  of  equitable  estate  in  stock. 
— A  married  woman  has  the  power  to 
alienate  her  equitable  estate  in  stock, 
held  in  trust  simply  for  her  at  the  adop- 
tion of  the  Constitution  of  1868.  Witsell 
v.  Charleston,  7  S.  C.  88,  Ann.  Cas.  17B, 
609.  But  she  has  no  such  power  where 
the  trustee  has  contrary  power.  Rabb  v. 
Flenniken,  29  S.  C.  278,  7  S.  E.  597,  19 
Am.  St.  Rep.  281,  63  Am.  St.  Rep.  476. 

Dealings  between  husband  and  wife. — 
As  to  her  separate  property,  there  may 
be  dealings  between  the  wife  and  her 
husband,  as  if  she  were  discovert.  Mc- 
Lure  v.  Lancaster,  24  S.  C.  273,  58  Am. 
Rep.  259. 

Inference  of  gift  from  wife  to  husband. 
— McLure  v.  Lancaster,  24  S.  C.  273,  58 
Am.  Rep.  259. 

Power  to  make  legal  instruments.  — 
This  section  does  not  confer  the  power  to 


make  legal  instruments,  but  only  de- 
clares the  mode  of  their  execution  in  pur- 
suance of  power  elsewhere  given.  Ault- 
man,  etc.,  Co.,  v.  Rush,  26  S.  C.  517,  2  S. 
E.  402,  39  Am.  St.  Rep.  742,  Ann.  Cas. 
17B,  602. 

Giving  a  lien  by  mortgage  is  neither  a 
bequest,  a  devise,  nor  an  alienation. 
Aultman,  etc.,  Co.  v.  Rush,  26  S.  C.  517, 
2  S.  E.  402,  39  Am.  St.  Rep.  742,  Ann.  Cas. 
17B.   602. 

The  power  to  sell  is  not  limited  to  "a 
sale,  pure  and  simple,  for  valuable  con- 
sideration," benefiting  her  separate  es- 
tate; but  allows  disposition  by  gift  or 
otherwise.  Booker  v.  Wingo.  29  S.  C.  116, 
7  S.  E.  49,  7  Am.  St.  Rep.  587,  48  L.  R.  A. 
848,  L.  R.  A.  1918D,  942,  Ann.  Cas.  13A, 
522. 

See  generally,  as  to  creation  of  tenancy 
in  common,  Green  v.  Cannady,  77  S.  C. 
193,  57  S.  E.  832;  Brown  v.  Pechman,  49 
S.  C.  546,  27  S.  E.  520;  Martin  v.  Suber. 
39  S.  C.  525,  18  S.  E.  125,  61  L.  R.  A. 
555;  Scottish-American  Mtg.  Co.  v.  Mix- 
son.  38  S.  C.  432.  17  S.  E.  244,  Ann.  Cas. 
17B,   609. 


§  8575.  Powers  of  married  'women  as  to  property  and  contracts — liability 
of  husband. — A  married  woman  shall  have  the  right  to  purchase  any 
species  of  property  in  her  own  name,  and  to  take  proper  legal  conveyances 
therefor,  and  to  bind  herself  by  contract,  in  the  same  manner  and  to  the 
same  extent  as  though  she  were  unmarried,  which  contracts  shall  be  legal 
and  obligatory,  and  may  be  enforced  at  law  or  in  equity  by  or  against  such 
married  woman  in  her  own  name,  apart  from  her  husband:  provided,  that 
the  husband  shall  not  be  liable  for  the  debts  of  the  wife  contracted  prior  to 
or  after  their  marriage,  except  for  necessary  support  and  that  of  their 
minor  children  residing  with  her. 

1932  Code,  §  8575;  Civ.  C.  '22,  §  5540;  Civ.  C.  '12,  §  3761;  Civ.  C.  '02,  §  2668;  G.  S. 
2037;  R.  S.  2167;  1897  (20)  1121;  Const.  1895,  Art.  (17)  §  9. 
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I.    In  General. 
II.    Husband's     Common-law    Liability 

for  Wife's  Debts. 
III.     Contracts. 

I.  IN  GENERAL. 

Editor's  note.  —  The  cases,  decided 
prior  to  the  Constitution  of  1895  and  the 
present  statutes  relating  to  married 
women,  have  been  annotated  under  this 
section  in  order  to  give  the  practitioner 
a  glimpse  of  the  history  of  woman's 
rights  and  powers  before  and  after  the 
passage  of  this  section.  These  obsolete 
cases,  however,  should  not  be  mislead- 
ing, as  these  rights  and  powers  are  clear- 
ly set  out  in  the  statutes,  and  the  more 
recent  cases   may  be  easily   identified. 

As  to  husband's  liability  for  wife's 
torts  see  Bryant  v.  Smith,  187  S.  C.  453, 
198   S.   E.   29. 

As  to  right  to  maintain  an  action  for 
loss  of  consortium  see  Cook  v.  Atlantic 
Coast  Line  Ry.  Co.,  196  S.  C.  230,  13  S. 
E.  (2d)  1. 

Constitutionality.  —  This  section,  so  far 
as  it  purports  to  enlarge  the  powers  of  a 
married  woman,  beyond  the  terms  of  the 
Constitution  of  1868  on  that  subject,  is 
within  the  plenary  power  of  the  Legisla- 
ture and  not  unconstitutional.  Pelzer  v.  ' 
Campbell,  15  S.  C.  581,  40  Am.  Rep.  705, 
84  Am.  St.  Rep.  443,  12  L.  R.  A.  (N.  S.) 
1123,  Am.  Cas.  17B,  602.  See  also,  Amer- 
ican Mtg.  Co.  v.  Woodruff,  83  S.  C.  521, 
65  S.  E.  739,  46  L.  R.  A.  (N.  S.)  1158, 
Am.  Cas.  15C,  777,  Ann.  Cas.  16C,  329,  21 
A.  L.  R.  804,  853,  873. 

The  Act  of  1891  is  not  restrospective. 
Collins  v.  Hall,  55  S.  C.  336,  33  S.  E.  466, 
L.  R.  A.  1916D,  1239. 

Power  to  administer  estate. — This  Act 
empowers  a  married  woman  to  sign  an 
administration  bond  as  principal,  and 
therefore  to  administer  an  estate.  Ex 
parte  Nurnberger,  40  S.  C.  334,  18  S.  E. 
935. 

Grant  to  husband  and  wife. — It  seems 
that  a  grant  to  husband  and  wife  in  ab- 
sence of  any  expressed  intention  in  deed 
conveying  whole  to  survivor  makes  the 
wife  tenant  in  corrunon  with  her  hus- 
band. Green  v.  Cannady,  77  S.  C.  193, 
200,  57  S.  E.  832. 

Liability  for  damages  and  cost  on  land 
recovered. — Residing  with  her  husband 
on  the  land  recovered,  she  is  not  liable 
for  damages  and  costs.  Shuford  v.  Shin- 
gler,  30  S.  C.  612,  8  S.  E.  799. 

Miscellaneous  references.  —  As  to 
agency  of  husband  for  wife,  see  Walker 
v.  Walker,  17  S.  C.  329,  4  Am.  St.  Rep. 
707,  Ann.  Cas.  13C,  561.  As  to  estoppel  by 
conduct,  to  assert  title;  renouncing 
dower  on  conveyance  by  husband,  see 
Campbell  v.  Sloan,  21  S.  C.  301,  1  A.  L. 
R.   782,   825. 

II.     HUSBAND'S     COMMON-LAW     LI- 
ABILITY   FOR    WIFE'S    DEBTS. 

Section   not   restrospective   as   to   such 


liability.  —  The  provision  relieving  the 
husband  of  his  common-law  liability  for 
debts  of  his  wife  was  held  not  retrospec- 
tive in  Clawson  v.  Hutchinson,  11  S.  C. 
323,  60  Am.  Dec.  261,  Ann.  Cas.  15C,  860. 

Judgment  on  such  liability  must  be 
recovered  during  the  continuance  of  cov- 
erture. Buckner  v.  Smyth,  4  Desaus.  371, 
60  Am.  Dec.  262,  40  Am.  Rep.  623,  Ann. 
Cas.  15C,  859;  Witherspoon  v.  DuBose,  1 
Bail.  Eq.  166,  60  Am.  Dec.  262,  Ann.  Cas. 
15C,  859;  Terry  v.  Hopkins,  1  Hill  Eq.  1, 
50  Am.  Dec.  375,  56  Am.  Dec.  157,  Ann. 
Cas.  15C,  858. 

Miscellaneous  references. — As  to  action 
against  husband  for  supplies  furnished 
wife  and  children,  see  Hentze  v.  Marjen- 
hoff,  42  S.  C.  427,  20  S.  E.  278,  65  L.  R. 
A.  542,  552.  As  to  liability  where  sepa- 
rated through  husband's  fault,  see  Clem- 
ent v.  Mattison,  3  Rich.  93,  44  Am.  Dec. 
55,  79  Am.  St.  Rep.  376,  34  L.  R.  A.  87,  40 
L.  R.  A.  740,  L.  R.  A.  1916C,  701,  L.  R.  A. 
1917A,  958,  Ann.  Cas.  13B,  1242,  28  A.  L. 
R.  649,  where  separated  through  fault 
of  wife,  see  Williams  v.  Prince,  3  Strob. 
490,  10  Am.  Dec.  465,  98  Am.  St.  Rep. 
642,  L.  R.  A.  1917A,  963,  L.  R.  A.  1918F, 
27. 

III.  CONTRACTS. 

In  general. — Subsequent  to  the  Act  of 
1882,  and  prior  to  the  Act  of  1887,  a  mar- 
ried woman  could  only  make  such  con- 
tracts as  actually  related  to  her  separate 
property  and  could  not  otherwise  bind 
herself.  Habenicht  v.  Rawls,  24  S.  C.  461, 
58  Am.  Rep.  268,  17  L.  R.  A.  (N.  S.)  677, 
Ann.  Cas.  17B,  602;  Aultman  v.  Rush,  26 
S.  C.  517,  2  S.  E.  402,  39  Am.  St.  Rep. 
742,  Ann.  Cas.  17B,  602;  Brown  v.  Thom- 
son, 27  S.  C.  500,  4  S.  E.  345,  25  Am.  Rep. 
558,  33  L.  R.  A.  (N.  S.)  429,  Ann.  Cas. 
17C,  563,  15  A.  L.  R.  837;  Gwynn  v. 
Gwynn,  27  S.  C.  525,  4  S.  E.  229,  31  Am. 
St.  Rep.  934,  16  L.  R.  A.  527,  L.  R.  A. 
1916D,  1234,  20  A.  L.  R.  1313;  Brown  v. 
Prevost,  28  S.  C.  123,  5  S.  E.  274;  Ault- 
man v.  Gibert,  28  S.  C.  303,  5  S.  E.  806, 
17  L.  R.  A.  (N.  S.)  681,  L.  R.  A.  1915B, 
931,  Ann.  Cas.  16B,  266,  Ann.  Cas.  17B, 
609.  Ann.  Cas.  17D,  367,  9  A.  L.  R.  245; 
Booker  v.  Wingo,  29  S.  C.  116,  7  S.  E. 
49,  7  Am.  St.  Rep.  587,  48  L.  R.  A.  848, 
L.  R.  A.  1918D,  942,  Ann.  Cas.  13A,  522; 
Livingston  v.  Shingler,  30  S.  C.  159,  8  S. 
E.  842,  Ann.  Cas.  17B,  602;  Taylor  v. 
Barker,  30  S.  C.  238,  9  S.  E.  115,  83  Am. 
St.  Rep.  184;  McCord  v.  Blackwell,  31  S. 
C.  125,  9  S.  E.  777;  Erwin  v.  Lowry,  31 
S.  C.  330,  9  S.  E.  961;  Harris  v.  McCas- 
lan,  31  S.  C.  420,  10  S.  E.  104;  Gwynn  v. 
Gwynn,  31  S.  C.  482,  10  S.  E.  221,  57  Am. 
St.  Rep.  179;  Salinas  v.  Turner,  33  S.  C. 
231,  11  S.  E.  702;  Griffin  v.  Earle,  34  S. 
C.  246,  13  S.  E.  473,  21  L.  R.  A.  (N.  S.) 
760,  L.  R.  A.  1917A,  22. 

But  she  is  still  liable  on  contract  made 
for  benefit  of  her  separate  estate  and  can 
subject  such  estate  to  liability  for  its  per- 
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formance.  Brown  v.  Thomson,  27  S.  C. 
500,  4  S.  E.  345,  25  Am.  St.  Rep.  558,  33 
L.  R.  A.  (N.  S.)  429,  Ann.  Cas.  17C,  563, 
15  A.  L.  R.  837;  Dial  v.  Agnew,  28  S.  C. 

454,  6  S.  E.  295;  Fant  v.  Brown,  29  S.  C. 
598,  6  S.  E.  937;  Tribble  v.  Poore,  30  S. 
C.  97,  8  S.  E.  541;  McCord  v.  Blackwell, 
31  S.  C.  125,  9  S.  E.  777;  Kincaid  v.  An- 
derson, 33  S.  C.  260,  11  S.  E.  766,  Ann. 
Cas.  17B,  609;  Brice  v.  Miller,  35  S.  C. 
537,  15  S.  E.  272,  81  Am.  St.  Rep.  364,  20 
L.  R.  A.  112,  25  L.  R.  A.  (N.  S.)  1211, 
29  L.  R.  A.  (N.  S.)  1180,  Ann.  Cas.  13E, 
796:  Neal  v.  Bleckley,  36  S.  C.  468,  15  S. 
E.  733,  although  such  contract  is  made 
through  her  husband  or  other  agent. 
Greig  v.  Smith,  29  S.  C.  426,  7  S.  E.  610, 
21  A.  L.  R.  706;  Brown  v.  Thomson,  31 
S.  C.  436,  10  S.  E.  95,  17  Am.  St.  Rep. 
40.  20  Am.  St.  Rep.  943,  57  Am.  St.  Rep. 
177,  L.  R.  A.  1916C,  249;  Scottish  Ameri- 
can Mtg.  Co.  v.  Deas,  35  S.  C.  42,  14  S. 
E.  486,  28  Am.  St.  Rep.  832,  57  Am.  St. 
Rep.   173. 

Power  to  execute  mortgage.  —  While 
this  section  gives  the  power  to  purchase, 
it  does  not  give  the  power  to  execute  a 
mortgage  to  secure  the  purchase  for  her 
husband,  Aultman  v.  Gibert,  28  S.  C.  303, 
5  S.  E.  806,  17  L.  R.  A.  (N.  S.)  681,  L. 
R.  A.  1915B.  931,  Ann.  Cas.  16B,  266, 
Ann.  Cas.  17B,  609,  Ann.  Cas.  17D,  367, 
9  A.  L.  R.  '245,  or  secure  his  debt  by 
mortgage  of  her  separate  property.  Con- 
nor v.  Edwards,  36  S.  C.  563,  15  S.  E.  706, 
Ann.  Cas.  17B,  609. 

A  married  woman  could  mortgage 
lands  conveyed  before  or  after  the  Act  of 
1870.  to  her  sole  and  separate  use.  Witte 
v.  Wolfe,  16  S.  C.  256,  Ann.  Cas.  17B, 
602:  Gleaton  v.  Gibson,  29  S.  C.  514,  7  S. 
E.  833;  Chambers  v.  Bookman,  32  S.  C. 

455.  11  S.  E.  349,  Ann.  Cas.  17B,  609. 

A  married  woman  is  not  bound  by 
mortgage  given  to  secure  the  debt  of  an- 
other. Sibley  v.  Parks,  28  S.  C.  607,  5  S. 
E.  809,  17  L.  R.  A.  (N.  S.)  681;  Bates  v. 
American  Mtg.  Co.,  37  S.  C.  88,  16  S.  E. 
883,  21  L.  R.  A.  340. 

Under  Gen.  Stat.  1882,  §  2037,  a  mar- 
ried woman  could  not  pledge  her  estate 
by  mortgage,  for  purpose  of  securing 
contract  of  another,  which  has  no  refer- 
ence to  her  separate  property,  even 
though  that  other  be  her  husband.  Amer- 
ican Mtg.  Co.  v.  Owens,  72  F.  219,  221. 

Where  married  woman  acquired  real 
property  in  1881,  under  Act  of  1870,  pro- 
ceeds of  a  mortgage  executed  by  her 
thereon  is  her  separate  property,  and 
she  had  right  to  use  it  in  paying  an  un- 
secured debt  of  her  husband  for  supplies 
used  in  farming  lands.  American  Mtg. 
Co.  v.  Woodward,  83  S.  C.  521,  65  S.  E. 
739,  46  L.  R.  A.  (N.  S.)  1158,  Ann.  Cas. 
15C,  777,  Ann.  Cas.  16C,  329,  21  A.  L.  R. 
804,  853,  873. 

But  after  judgment  it  is  too  late  to 
claim  that  mortgage   was  void  because 


made  by  a  married  woman.  Jennings 
v.  Harrison,  33  S.  C.  206,  11  S.  E.  695,  48 
L.  R.  A.  (N.  S.)  763. 

Liability  as  co-partner  with  husband. 
— The  wife  could  not  be  bound  as  co- 
partner with  husband  on  contract  not  re- 
lating to  her  separate  estate.  Collins  v. 
Hall.  55  S.  C.  336,  33  S.  E.  466,  L.  R.  A. 
1916D,  1239;  Gwynn  v.  Gwynn,  27  S.  C. 
525,  4  S.  E.  229,  31  Am.  St.  Rep.  934,  16 
L.  R.  A.  527,  L.  R.  A.  1916D,  1234,  20  A. 
L.  R.  1313;  Vannerson  v.  Cheatham,  41  S. 
C.  327,  329,  19  S.  E.  614,  L.  R.  A.  1916D, 
1238. 

Declaration  of  intent  to  bind  separate 
estate. — The  Act  of  1887  refers  only  to 
declaration  of  intent  to  bind  separate  es- 
tate in  conveyances,  mortgages  and  like 
formal  instruments.  Martin  v.  Suber,  39 
S  .C.  525,  18  S.  E.  125,  61  L.  R.  A.  555; 
Collins  v.  Hall,  55  S.  C.  336,  33  S.  E.  466, 
L.  R.  A.  1916D,  1239;  Singluff  v.  Tindal, 
40  S.  C.  504,  19  S.  E.  137.  As  to  effect  of 
absence  of  declaration  of  intent,  see  Rig- 
by  v.  Logan,  45  S.  C.  651,  24  S.  E.  56,  52 
L.  R.  A.  582. 

It  does  not  apply  to  absolute  convey- 
ances. Carroll  v.  Thomas,  54  S.  C.  520,  32 
S.  E.  497. 

A  mere  declaration  of  intention  to  bind 
her  separate  estate  was  not  sufficient. 
Hibernian  Sav.  Inst.  v.  Luhn,  34  S.  C. 
175,  13  S.  E.  357,  57  Am.  St.  Rep.  173. 

But  it  is  not  necessary  for  party  en- 
forcing contract  to  show  that  it  was  so 
made.  Taylor  v.  Barker,  30  S.  C.  238,  9 
S.  E.  115,  83  Am.  St.  Rep.  184;  Brown  v. 
Thomson,  31  S.  C.  436,  10  S.  E.  95,  17 
Am.  St.  Rep.  40,  20  Am.  St.  Rep.  943,  57 
Am.  St.  Rep.  117,  L.  R.  A.  1916C,  249; 
Chambers  v.  Bookman,  32  S.  C.  455,  11 
S.  E.  349,  Ann.  Cas.  17B,  609;  Hibernian 
Sav.  Inst.  v.  Luhn,  34  S.  C.  175,  13  S.  E. 
357,  57  Am.  St.  Rep.  173;  Griffin  v.  Earle, 

34  S.  C.  246,  13  S.  E.  473,  21  L.  R.  A. 
(N.  S.)  760,  L.  R.  A.  1917A,  22. 

Yet  proof  of  her  representation  to  that 
effect  is  sufficient  prior  to  Act  of  1887. 
Brown  v.  Thomson,  31  S.  C.  436,  10  S.  E. 
95,  17  Am.  St.  Rep.  40,  20  Am.  St.  Rep. 
943,  57  Am.  St.  Rep.  177,  L.  R.  A.  1916C, 
249;  Wallace  v.  Carter,  32  S.  C.  314,  11 
S.  E.  97;  Chambers  v.  Bookman,  32  S.  C. 
455.  11  S.  E.  349,  Ann.  Cas.  17B,  609; 
Salinas  v.  Turner,  33  S.  C.  231,  11  S.  E. 
702;  Scottish  American  Mtg.  Co.  v.  Deas, 

35  S.  C.  42,  14  S.  E.  486,  28  Am.  St.  Rep. 
832,  58  Am.  St.  Rep.  173;  Nott  v.  Thom- 
son, 35  S.  C.  461,  14  S.  E.  940,  57  Am. 
St.  Rep.  177,  Ann.  Cas.  13C,  938. 

Unless  other  party  knew  the  truth,  and 
was  not  misled  by  her  representation, 
then  she  is  not  estopped  thereby.  Gwynn 
v.  Gwynn,  31  S.  C.  482,  10  S.  E.  221,  57 
Am.  St.  Rep.  179;  Schmidt  v.  Dean,  31  S. 
C.  498,  10  S.  E.  228,  1104:  Goodgion  v. 
Vaughn,  32  S.  C.  499,  11  S.  E.  351,  Ann. 
Cas.  17D,  609;  Kincaid  v.  Anderson,  33  S. 
C.  260,  11  S.  E.  766,  Ann.  Cas.  17B,  609; 
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Carrigan  v.  Drake,  36  S.  C.  354,  15  S.  E. 
339,  29  L.  R.  A.  (N.  S.)  1029,  1064,  1101, 
1136,    1168. 

But  she  is  estopped  when  the  represen- 
tation is  made  in  her  negotiable  note,  and 
she  is  sued  by  a  bona  fide  endorsee  there- 
of. Nott  v.  Thomson,  35  S.  C.  461,  14  S. 
E.  940,  57  Am.  St.  Rep.  177,  Ann.  Cas. 
13C,  938. 

It  is  not  necessary  that  contract  did 
prove  to  benefit  her  separate  estate. 
Howard,  v.  Kitchens,  31  S.  C.  490,  10  S. 
E.  224. 

Burden  of  proving  contract  within 
power  of  married  woman. — The  burden 
of  proof  was  upon  the  party  attempting 
to  show  contract  was  one  within  the 
power  of  a  married  woman.  Collins  v. 
Hall,  55  S.  C.  336,  33  S.  E.  466,  L.  R.  A. 
1916D,  1239;  Christensen  v.  Wells,  52  S. 
C.  497,  499,  30  S.  E.  611,  18  L.  R.  A.  (N. 
S.)  82,  Ann.  Cas.  17B,  609;  Earley  v.  Law, 
42  S.  C.  330,  20  S.  E.  136;  Scottish 
American  Mtg.  Co.  v.  Mixson,  38  S.  C. 
432,  17  S.  E.  244,  Ann.  Cas.  17D,  609; 
Simon  v.  Sabb,  56  S.  C.  38,  33  S.  E.  799; 
Pelzer  v.  Durham,  37  S.  C.  354,  16  S.  E. 
46,  52  L.  R.  A.  601,  Ann.  Cas.  17B,  609; 
Reid  v.  Stevens,  38  S.  C.  519,  17  S.  E. 
358,  Ann.  Cas.  17B,  611;  Bailey  v.  Sey- 
mour, 42  S.  C.  322,  20  S.  E.  62,  57  Am. 
St.  Rep.  173;  Kuker  v.  Carter,  42  S.  C. 
84,  20  S.  E.  22,  Ann.  Cas.  17B,  609. 

Purchase  of  claims  against  husband. — 
A  married  woman  may  borrow  money 
and  purchase  or  pay  claims  against  her 
husband.  Ellis  v.  Cribb,  55  S.  C.  328,  33 
S.  E.  484;  Philpot  v.  Cantey,  52  S.  C. 
513,  515,  30  S.  E.  595. 

Consideration  for  note. — The  moral  ob- 
ligation to  pay  for  goods  accepted  and 
used  by  the  wife  is  a  sufficient  consider- 
ation for  a  note.  Ferguson  v.  Harris,  39  S. 
C.  323.  17  S.  E.  782,  39  Am.  St.  Rep.  721, 
135  Am.  St.  Rep.  379,  53  L.  R.  A.  355, 
372,  17  A.  L.  R.  1306,  1364. 

Power  to  bind  herself  by  contract.  — 
Ross  v.  Linder,  12  S.  C.  592. 

Power  to  convey. — A  married  woman 
has  absolute  power  to  convey,  where  she 
have  given  a  power  of  sale  in  a  mortgage 
as  security;  but  the  power  falls  with  the 
mortgage.  Dunbar  v.  Foreman,  40  S.  C. 
490,  19  S.  E.  186,  Ann.  Cas.  17B,  609. 

Power  to  become  surety. — Prior  to  the 
Act  of  1882,  amending  the  Act  of  1870, 
the  wife  could  become  surety  for  her 
husband,  Witsell  v.  Charleston,  7  S.  C.  88, 
Ann.  Cas.  17B,  609;  Clinkscales  v.  Hall, 
15  S.  C.  602,  100  Am.  Dec.  502;  Witte  v. 
Wolfe,  16  S.  C.  256,  Ann.  Cas.  17B,  602; 
Witte  v.  Clark,  17  S.  C.  313,  84  Am.  St. 
Rep.  443,  119  Am.  St.  Rep.  759,  Ann.  Cas. 
18C,  53,  and  could  become  surety  for  the 
firm  of  which  her  son  was  a  member, 
Pelzer  v.  Campbell,  15  S.  C.  581,  40  Am. 
Rep.  705,  84  Am.  St.  Rep.  443,  12  L.  R.  A. 
(N.  S.)  1123,  Ann.  Cas.  17B,  602,  or 
for  her  son.  State  v.  Moses,  18  S.  C.  366. 


Acceptance  of  draft. — Prior  to  the  en- 
largement of  the  contractual  powers  of  a 
married  woman  it  was  held  that  she 
could  bind  herself  by  acceptance  of  a 
draft.  Long  v.  Schmidt,  18  S.  C.  604. 

Validity  of  confessed  judgment.  —  A 
judgment  confessed  by  a  married  woman 
in  1867,  having  been  renewed  in  1876  and 
1883,  was  held  valid.  Crenshaw  v.  Julian, 
26  S.  C.  283,  2  S.  E.  133,  4  Am.  St.  Rep. 
719,  5  Am.  St.  Rep.  626,  10  Am.  St.  Rep. 
22,  57  Am.  St.  Rep.  169,  134  Am.  St.  Rep. 
941,  21  L.  R.  A.  41. 

Borrowing  money. — Where  a  married 
woman  borrows  money  for  her  own  use, 
it  is  a  contract  as  to  her  separate  estate 
and  enforceable  against  it.  Greig  v. 
Smith,  29  S.  C.  426,  7  S.  E.  610,  21  A. 
L.  R.  706;  Brown  v.  Thomson,  31  S.  C. 
436,  10  S.  E.  95,  17  Am.  St.  Rep.  40,  20 
Am.  St.  Rep.  943,  57  Am.  St.  Rep.  177, 
L.  R.  A.  1916C,  249;  Howard  v.  Kitchens, 

31  S.  C.  490,  10  S.  E.  224;  Gwynn  v. 
Gwynn,  31  S.  C.  482,  10  S.  E.  221,  57  Am. 
St.  Rep.  179;  Reid  v.  Stevens,  38  S.  C. 
519,  17  S.  E.  358,  Ann.  Cas.  17B,  611; 
Bratton  v.  Lowry,  39  S.  C.  383,  17  S.  E. 
832,  57  Am.  St.  Rep.  179;  Schmidt  v. 
Dean,  31  S.  C.  498,  10  S.  E.  228,  1104; 
Law  v.  Lipscombe,  31  S.  C.  504,  10  S.  E. 
226,  1104;  Building,  etc.,  Ass'n  v.  Jones, 

32  S.  C.  308,  10  S.  E.  1079,  57  Am.  St 
Rep.  177;  Hibernian  Sav.  Inst.  v.  Luhn, 
34  S.  C.  175,  13  S.  E.  357,  57  Am.  St. 
Rep.  173;  Scottish  American  Mtg.  Co.  v. 
Deas,  35  S.  C.  42,  14  S.  E.  486,  28  Am. 
St.  Rep.  832,  57  Am.  St.  Rep.  173;  Ellis 
v.  American  Mtg.  Co.,  36  S.  C.  45,  15  S. 
E.   267. 

A  married  woman  was  liable  under  the 
Act  of  1891,  20  Stat,  1121,  on  a  note  and 
mortgage  executed  by  her  for  money 
borrowed  by  her  and  delivered  to  her 
husband  and  used  by  him  in  paying  his 
debt;  also  on  her  notes  and  mortgage 
given  by  her  in  part  payment  of  a  debt 
due  by  her  husband  and  for  which  her 
husband  received  credit  on  his  debt. 
McGee  v.  Cunningham,  69  S.  C.  470,  48 
S.  E.  473,  18  L.  R.  A.  (N.  S.)  82,  Ann. 
Cas.    17B,   602. 

Contracts  of  partnership. — Under  the 
prior  law  a  married  woman  could  not 
make  a  contract  of  partnership.  Gwynn 
v.  Gwynn,  27  S.  C.  525,  4  S.  E.  229,  31 
Am.  St.  Rep.  934,  16  L.  R.  A.  527,  L.  R.  A. 
1916D,  1234,  20  A.  L.  R.  1313;  Hagan  v. 
Hoover,  33  S.  C.  219,  11  S.  E.  725,  31  Am. 
St.  Rep.  934,  L.  R.  A.  1916D,  1233.  Nor 
was  her  separate  estate  liable  for  con- 
tracts of  pretended  partnership  with  her. 
Hagan  v.  Hoover,  33  S.  C.  219,  11  S.  E. 
725,  31  Am.  St.  Rep.  934,  L.  R.  A.  1916D, 
1233;  Weisiger  v.  Wood,  36  S.  C.  424,  15 
S.  E.  597,  L.   R.  A.   1916D,   1239. 

But,  under  this  section,  a  married 
woman  can  enter  into  a  contract  of  part- 
nership even  with  her  husband.  Burwell 
v.  South  Carolina  Tax  Comm,  130  S.  C. 
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199,  126  S.  E.  29,  38  A.  L.  R.  1256. 


§  8576.  Requisites  of  marriage  contracts,  deeds  and  settlements. — All  mar- 
riage contracts,  deeds  and  settlements  shall  therein  describe,  specify  and 
particularize  the  real  and  personal  estate  thereby  intended  to  be  included, 
comprehended,  conveyed  and  passed,  or  shall  have  a  schedule  thereto  an- 
nexed, containing  a  description  and  the  particulars  and  articles  of  the  real 
and  personal  estate  intended  to  be  conveyed  and  passed  by  such  marriage 
contracts,  deeds  and  settlements;  which  said  schedule  shall  be  thereto  an- 
nexed, and  signed,  executed  and  delivered  by  the  parties  therein  inter- 
ested, at  the  time  of  the  signing,  executing  and  delivering  the  said  marriage 
contracts,  deeds  and  settlements  and  be  subscribed  by  the  same  witness 
who  subscribed  the  said  marriage  contracts,  deeds  or  settlements,  and  shall 
be  recorded  therewith;  otherwise,  and  in  default  of  such  schedule  and  re- 
cording thereof  as  aforesaid,  the  said  marriage  contracts,  deeds  and  settle- 
ments shall  be  deemed  and  declared  to  be  fraudulent,  null  and  void  with 
respect  to  and  against  creditors  and  bona  fide  purchasers  or  mortgagees. 

1932  Code,  §  8576;  Civ.  C.  '22,  §  5541;  Civ.  C.  '12,  §  3762;  Civ.  C.  '02,  §  2669;  G.  S. 
2038;  R.  S.  2168;  1792  (5)  203. 


The  description  must  necessarily  be  ac- 
cording to  the  character  of  the  property 
and  must  give  all  the  information  that 
can  reasonably  be  required.  Rivers  v. 
Heyward,  7  Rich.  Eq.  136,  50  Am.  Dec. 
373,  90  Am.  St.  Rep.  510.  See  also,  as  to 
sufficiency  of  description,  McCartney  v. 
Ferguson,  2  Hill  Eq.  180;  Ramsey  v. 
Richardson,  Riley  Eq.  271,  50  Am.  Dec. 
372;  State  v.  Chambers,  1  Strob.  347,  47 
Am.  Dec.  557,  59  Am.  Dec.  577,  111  Am. 
St.  Rep.  114,  14  L.  R.  A.  288,  16  L.  R.  A. 
(N.  S.)  306,  33  L.  R.  A.  (N.  S.)  119,  L. 
R.  A.  1915F,  544,  Ann.  Cas.  13B,  879; 
Rivers  v.  Thayer,  7  Rich.  Eq.  136,  50  Am. 
Dec.  373,  90  Am.  St.  Rep.  510. 

Recording. — As  to  recording,  see  Ward 
v.  Wilson,  1  DeS.  401;  White  v.  Palmer, 
1  McMul.  Eq.  115;  Fowke  v.  Woodward, 
Speers  Eq.  233,  13  Am.  Dec.  706;  Le- 
Prince  v.  Guillemot,  1  Rich.  Eq.  187,  16 
Am.  Dec.  341,  57  L.  R.  A.  372,  50  L.  R. 
A.  (N.  S.)  737;  Higgeftbottom  v.  Peyton, 
3  Rich.  Eq.  398;  Gibbes  v.  Cobb,  7  Rich. 
Eq.  54,  13  Am.  Dec.  706;  Rivers  v.  Thayer, 
7  Rich.  Eq.  136,  50  Am.  Dec.  373,  90  Am. 
St.  Rep.  510;  Barsh  v.  Riols,  6  Rich.  162; 
Garner  v.  Garner;  1  DeS.  437;  Forrest 
v.  Warrington,  2  DeS.  254;  Croft  v.  Ar- 
thur, 3  DeS.  223,  17  Am.  Dec.  187,  93  Am. 
Dec.  350,  40  Am.  Rep.  623,  90  Am.  St. 
Rep.  510,  32  L.  R.  A.  44,  Ann.  Cas.  14A, 
1008;  Taylor  v.  Heriot,  4  DeS.  227,  117 
Am.  St.  Rep.  37,  134  Am.  St.  Rep.  566, 
Am.  Cas.   12C,  370;  Boatwright  v.  Win- 


gate,  3  Brev.  423;  Alston  v.  Alston,  3 
Brev.  469;  2  Tread.  604;  Cheney  v.  Lub- 
bock, 1  N.  &  McC.  444;  Givens  v.  Bran- 
ford,  2  McC.  152,  13  Am.  Dec.  702;  Han- 
ion  v.  McCall,  1  Harp.  Eq.  170;  Franklin 
v.  Creyon,  1  Harp.  Eq.  243,  110  Am.  St. 
Rep.  474,  38  L.  R.  A.  457;  Miller  v.  Ker- 
shaw, Bail,  Eq.  479,  14  Am.  Dec.  776,  15 
Am.  Dec.  347,  23  Am.  Dec.  183,  25  Am. 
Dec.  675,  40  Am.  St.  Rep.  189,  56  Am.  St. 
Rep.  860;  McCartney  v.  Ferguson,  2  Hill 
Eq.  180;  Perryclear  v.  Jacobs,  2  Hill  Eq. 
504;  Riley  Eq.  47;  Banks  v.  Brown,  2 
Hill  Eq.  558,  30  Am.  Dec.  380,  54  Am. 
Dec.  503,  90  Am.  St.  Rep.  513,  20  L.  R.  A. 
Ill,  Riley  Eq.  131,  90  Am.  St.  Rep.  513,  20 
L.  R.  A.  Ill;  Baskin  v.  Giles,  Rice  Eq. 
315,  Ann.  Cas.  14C,  193;  Bank  v.  Mitchell, 
Rice  Eq.  389;  Smith  v.  Patterson,  1 
Cheves  Eq.  29;  Moyle  v.  Campbell,  126  S. 
C.  180,  119  S.  E.  186. 

The  want  of  the  schedule  or  the  failure 
to  record  it  does  not  invalidate  the  settle- 
ment between  the  parties;  only  as  to 
creditors  and  purchasers.  Fripp  v.  Tal- 
bird,  1  Hill  Eq.  142,  112  Am.  St.  Rep. 
1023. 

If  the  property  be  sufficiently  de- 
scribed in  the  articles  of  settlement,  no 
schedule  is  necessary.  Thomas  v.  Hig- 
ham.  Bail.  Eq.  222;  Rivers  v.  Heyward, 
7  Rich.  Eq.  136,  50  Am.  Dec.  373,  90  Am. 
St.  Rep.  510.  But  it  must  correspond  with 
the  particularity  intended  by  the  Act. 
Green  v.  Rumph,  2  Hill  Eq.  1. 


§  8577.     Tenancy  by  courtesy  abolished. — Tenancy  by  courtesy  is  abolished 

in  this  State. 

1932  Code,  §  8577;  Civ.  C.  '22,  §  5542;  Civ.  C.  '12,  §  3763;  Civ.  C.  '02,  §  2670;  R.  S. 
2169;  1883  (18)  339. 


Page  1043  Dower  §  8578 

ARTICLE  3 

Dower 

8578  thru  8580.  Renunciation  of  dower.  8591  thru  8593.  Divorce. 

8581.  Certificate  on  release.  8594  thru  8596.  Remarriage  during  hus- 

8582.  Acceptance  of  distributive  share.  band's  lifetime. 

8583.  Elopement.  8597  thru  8602.  Divesting  right  of  insane 

8584.  8585.  Desertion  of  husband.  married  woman. 

8586  thru  8590.  Jointure.  8603  thru  8611.  Allotment  of  dower. 

§  8578.  Renunciation  of  dower — acknowledgment  and  certificate. — When 
any  femme  covert  shall  relinquish  her  right  of  dower  in  any  real  estate  and 
acknowledge  the  same  in  writing,  if  she  be  within  this  State,  in  open  court, 
or  before  any  judge  of  the  court  of  common  pleas,  justice  of  the  Supreme 
Court,  judge  of  probate,  clerk  of  court  of  common  pleas,  or  master,  magis- 
trate or  notary  public  with  or  without  official  seal;  or,  if  she  be  without  this 
State,  before  a  commissioner  of  deeds  of  this  State,  or  before  a  commis- 
sioner duly  appointed  by  dedimus,  or  before  any  minister,  ambassador, 
consul  general,  consul,  vice-consul,  deputy  consular  agent,  commercial 
agent  of  the  United  States  or  any  other  officer  appointed  by  the  United 
States  in  foreign  countries  with  the  power  to  administer  oaths  and  having 
an  official  seal,  or  a  clerk  of  a  court  of  record,  or  before  a  notary  public,  or 
justice  of  the  peace,  who  must  each  append  to  the  certificate  of  the  official 
seal  used  by  him  and  such  acknowledgment  shall  be  recorded  the  same 
shall  be  effectual  in  law  to  convey  and  pass  away  the  right  of  such  femme 
covert,  although  she  has  not  executed  or  acknowledged  any  deed  of  con- 
veyance for  that  purpose:  provided,  that  when  acknowledgment  is  taken 
in  a  foreign  State  if  the  notary  public  or  justice  of  the  peace  do  not  append 
to  the  certificate  the  official  seal  used  by  him,  his  official  character  must 
be  attested  by  a  clerk  of  the  court  of  record  of  the  county  in  which  he  may 
reside  and  append  to  the  certificate  of  such  officer.  Any  and  all  certifi- 
cates of  renunciation  of  dower  which  may  have  heretofore  been  taken 
before  a  notary  public  without  this  State,  who  has  signed  the  same  and 
affixed  thereto  his  official  seal,  but  whose  official  character  has  not  been 
attested  by  a  clerk  of  the  court  of  record  of  the  county  in  which  he  may 
reside,  are  hereby  validated  and  their  certificates  affirmed.  Any  and  all 
certificates  of  renunciation  of  dower  which  may  have  heretofore  been 
taken  before  a  notary  public  or  magistrate  within  this  State,  who  has 
signed  the  same  without  affixing  thereto  his  official  seal  are  hereby  validat- 
ed and  their  certificate  affirmed. 

1932  Code,  §  8578;  Civ.  C.  '22,  §  5233;  Civ.  C.  '12,  §  3469;  Civ.  C.  '02,  §  2383;  G.  S. 
1899;  R.  S.  1899;  1878  (16)  705;  1880  (18)  466;  1899  (20)  380;  1892  (21)  113;  1909  (26) 
40,  41;  1918  (30)  807;  1922  (32)  936. 

When  dower  attaches.  —  Dower  does  A  certificate  of  renunciation  in  statutory 

not    attach    against    a    purchase    money  form  estops  the  wife  from  claiming  title 

mortgage.  Groce  v.  Ponder,  63  S.  C.  162,  to  land.  Wilkins  v.  Baker,  77  S.  C.  244, 

41  S.  E.  83,  52  L.  R.  A.  (N.  S.)  545,  Ann.  57  S.  E.  851,  41  L.  R.  A.  (N.  S.)  1178,  Ann. 

Cas.  16C,  947.  Cas.  17A,  375,  Ann.  Cas.  18E,  638. 

Deed  executed   before  marriage.  —  Renunciation    must    be    perfect    when 

Dower  does  not  attach  to  a  deed  exe-  made. — Scanlan  v.  Turner,  1  Bail.  421. 

cuted,  though  not  recorded,  before  mar-  Husband's  promise   that  wife  will  re- 

riage.  Ex  parte  Wallace,  73  S.  C.  109,  52  linquish. — A  promise  by  a  husband  that 

S.  E.  873.  his    wife   will   relinquish    dower    subse- 

Effect  of  certificate  of  renunciation.—  quent  to  conveyance  is  void.  Massey  v. 
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Craine,  1   McC.   489. 

Renunciation  of  inheritance. — The  re- 
nunciation should  not  be  construed  as  a 
renunciation  of  an  inheritance.  Brown  v. 
Spand,  2  Mill  12;  Mayo  v.  Feaster,  2 
McC.  Eq.  137,  28  L.  R.  A.  (N.  S.)  791, 
Ann.  Cas.  12A,  543. 

Officer  interested  in  conveyance.  —  An 
officer  cannot  take  an  acknowledgment 
of  a  conveyance  in  which  he  is  inter- 
ested Scanlan  v.  Turner,  1  Bail.  421. 

But  see  section  3463,  subsection  (2)  for 
powers  of  a  notary  public  who  is  a  stock- 
holder, director,  officer  or  employer  of 
a  corporation  to  take  renunciation  of 
dower  on  conveyance  to  or  from  corpor- 
ation. 

Renunciation  after  death  of  husband. 
— Where   a   wife   renounced   dower   in   a 


mortgage  by  her  husband,  and  the  execu- 
tor, under  a  power  in  the  will,  raised 
money  by  mortgage  on  the  same  land 
with  wife's  renunciation,  and  paid  the 
husband's  mortgage,  she  was  entitled  to 
dower  in  priority  of  the  executor's  mort- 
gage. Jeffries  v.  Allen,  29  S.  C.  501,  7 
S.  E.  828,  99  Am.  St.  Rep.  490,  4  L.  R. 
A.  (N.  S.)  392. 

See  generally,  as  to  protection  against 
outstanding  lien  of  dower,  Wannamaker 
v.  Brown,  77  S.  C.  64,  57  S.  E.  665,  38  L. 
R.  A.  (N.  S.)  1196;  as  to  election  between 
acceptance  of  devise  and  dower,  Otts  v. 
Otts,  80  S.  C.  16,  61  S.  E.  109,  28  L.  R. 
A.  (N.  S.)  660,  22  A.  L.  R.  442,  457,  494. 

Applied  in  Vinson  v.  Nicholas,  28  S.  C. 
198.  5  S.  E.  357,  7  A.  L.  R.  1670,  29  A.  L. 
R.  173. 


§  8579.  How  dower  renounced  and  barred. — The  wife  of  any  grantor  con- 
veying real  estate  by  deed  of  release  may,  whether  she  be  of  lawful  age  or 
a  minor,  release,  renounce,  and  bar  herself  of  her  dower  in  all  the  premises 
so  conveyed,  by  acknowledging,  as  prescribed  in  the  preceding  section  upon 
a  private  and  separate  examination,  that  she  did  freely  and  voluntarily, 
without  any  compulsion,  dread  or  fear  of  any  person  whomsoever,  re- 
nounce and  release  her  dower  to  the  grantee,  and  his  heirs  and  assigns, 
in  the  premises  mentioned.  Any  renunciation  of  dower  which  may  have 
heretofore  been  probated  by  either  minister,  ambassador,  consul  general 
or  other  consul,  consular  agent,  commercial  agent  of  the  United  States  or 
notary  public,  or  justice  of  the  peace,  are  hereby  validated  and  their  pro- 
bate confirmed. 

1932  Code,  §  8579;  Civ.  C.  '22,  §  5234;  Civ.  C.  '12,  §  3470;  Civ.  C.  '02,  §  2384;  G.  S. 
1797;  R.  S.  1900;  1876  (16)  92;  1890  (20)  710;  1909  (26)  42;  1918  (30)  807. 


Prior  to  the  Constitution  of  1895  a  mar- 
ried woman  could  only  renounce  her  in- 
choate right  of  dower  by  privy  examina- 
tion before  certain  designated  officers. 
McKenzie  v.  Sifford,  52  S.  C.  104,  29  S. 
E.  388,  Ann.  Cas.  17A,  376,  1  A.  L.  R. 
1100. 

Before  Act  1890  an  infant  wife  could 
not  renounce  dower.  McMorris  v.  Webb, 
17  S.  C.  558,  43  Am.  Rep.  629,  44  Am. 
Rep.  272,  18  Am.  St.  Rep.  585,  661,  680. 

Necessity  of  privy  examination.  — 
Privy  examination  is  necessary  to  make 
renunciation  of  dower  effectual.  Town- 
send  v.  Brown,  16  S.  C.  91,  Ann.  Cas. 
17A,  376,  1  A.  L.  R.  1100. 

When  renunciation  valid. — Wife  can- 
not make  valid  renunciation  of  dower  to 
one  who  is  in  possession  of  husband's 
land  without  title  but  with  his  consent. 
Mobley  v.  Mobley,  14  Rich.  Eq.  280. 


Renunciation  in  connection  with  sepa- 
ration agreement. — A  written  instrument 
purporting  to  be  an  independent  aliena- 
tion of  right  of  dower  in  reality  which 
might  thereafter  be  acquired  by  hus- 
band, which  specifically  referred  to  a 
written  contract  entered  into  by  hus- 
band and  wife  reciting  that  they  had 
mutually  agreed  to  live  apart  and  to  re- 
lease each  other  from  obligations  of 
marriage  relation,  but  which  did  not  set 
forth  terms  of  separation  agreement,  was 
insufficient  to  meet  requirements  of 
statutory  renunciation  of  right  of  dower, 
in  that  it  failed  to  show  that  wife  was 
paid  a  valuable  consideration  therefor. 
Harley  et  al.  v.  Orvin,  197  S.  C.  138,  14 
S.  E.   (2d)  701. 

Wife  should  have  been  made  a  party 
for  complete  determination  of  issue.  Ibid. 


§  8580.  Renunciation  of  dower  by  married  women  to  successors  in  title 
of  lands  formerly  owned  by  their  husbands. — It  shall  be  lawful  for  any 
woman  who  has  an  inchoate  right  of  dower  in  any  lands  in  this  State 
whether  she  be  of  lawful  age  or  minor,  to  release,  renounce  and  bar  herself 
of  her  dower  in  the  whole  or  any  part  of  said  land  by  renunciation  of  dower 
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in  favor  of  the  person  or  persons,  or  any  of  them,  who  shall  have  succeed- 
ed her  husband  in  title  either  immediately  or  mediately,  irrespective  of  the 
method  whereby  said  title  has  passed  out  of  her  husband  and  vested  in 
such  person  or  persons,  said  renunciation  to  be  in  the  form  now  provided 
by  statute  and  executed  with  the  formalities  now  provided  by  law;  and 
the  words,  "person  or  persons,"  as  used  herein  shall  be  deemed  to  include 
a  corporation  or  corporations  respectively. 
1932  Code,  §  8580;  1924  (33)  1111. 

Renunciation  in  connection  with  sepa-      section  8579. 
ration  agreement.  —  See   this   catchline 

§  8581.  Certificate  to  be  endorsed  on  release — form. — A  certificate,  under 
the  hand  of  the  woman  and  the  hand  and  seal  of  the  officer  or  officers  afore- 
said, shall  be  endorsed  upon  such  release,  or  a  separate  instrument  of  writ- 
ing to  the  same  effect,  in  the  form,  or  to  the  purport,  hereafter  following, 
and  be  recorded  in  the  office  of  register  of  mesne  conveyances  in  the  county 
where  the  land  lies: 
"The  State  of  South  Carolina, County. 

"I,  F  G    ( ,  judge,  magistrate,  or  other  officer,  as  the  case  may  be) , 

do  hereby  certify  unto  all  whom  it  may  concern,  that  E  B,  the  wife  of  the 
within  named  A  B,  did  this  day  appear  before  me,  and,  upon  being  pri- 
vately and  separately  examined  by  me,  did  declare  that  she  does  freely, 
voluntarily,  and  without  any  compulsion,  dread,  or  fear  of  any  person  or 
persons  whomsoever,  renounce,  release,  and  forever  relinquish,  unto 
the  within  named  C.  D,  his  heirs  and  assigns,  all  her  interest  and  estate, 
and  also  all  her  right  and  claim  of  dower  of,  in,  or  to,  all  and  singular  the 
premises  within  mentioned  and  released. 

"Given  under  my  hand  and  seal,  this  day  of  ,  Anno 

Domini 

(Signed)  E B 

(L.  S.)  F __G " 

1932  Code,  §  8581;  Civ.  C.  '22,  §  5235;  Civ.  C.  '12,  §  3471;  Civ.  C.  '02,  §  2385;  G.  S. 
1798;  R.  S.  1901;  1878  (16)  706. 

In  general. — Dower,  prior  to  the  Con-  solely  by  what  is  shown  by  it,  and  not 

stitution  of  1895,  could  only  be  renounced  by  what  the  parties  intended;  and  where 

by  a  compliance  with  this  statute.  Mc-  a  certificate  is  not  under  the  "hand  of 

Kenzie  v.  Sifford,  52  S.  C.  104,  29  S.  E.  the  woman,"  nor  under  the  seal  of  the 

388,  Ann.  Cas.  17A,  376,  1  A.  L.  R.  1100.  officer,  as  provided  by  the  section,  it  is 

Since  Constitution   of   1868,   and   Acts  invalid  as  a  release  of  dower.  Fisher  v. 

in   pursuance    thereof,    wife    may    estop  Fisher.  89  S.  C.  175,  71  S.  E.  863,  Ann. 

herself   by    covenant    for    value    to    not  Cas.  16A,  801. 

claim  dower.  Shelton  v.  Shelton,  20  S.  C.  Certificate  need  not  be  in  this  exact 
560,  83  Am.  St.  Rep.  877,  Ann.  Cas.  17A,  form;  "to  same  purport"  sufficient.  Vin- 
622;  Smith  v.  Oglesby,  33  S.  C.  194,  11  S.  son  v.  Nicholas,  28  S.  C.  198,  5  S.  E.  357, 
E.  687,  57  Am.  St.  Rep.  172,  Ann.  Cas.  7  A.  L.  R.  1670,  29  A.  L.  R.  963. 
17 A,  58.  Recording  not  necessary  between  par- 
Omission  of  seal  fatal. — The  omission  ties. — A  certificate  is  good  between  the 
of  the  seal  is  a  fatal  defect.  Bratton  v.  parties  without  recording.  Kottman  v. 
Burris,  51  S.  C.  45.  28  S.  E.  13.  Ayer,  1  Strob.  552,  41  Am.  Dec.  179,  45 
The  officer's  seal  is  indispensable.  Vin-  L.  R.  A.  (N.  S.)  1123,  23  A.  L.  R.  A.  1244. 
son  v.  Nicholas,  28  S.  C.  198,  5  S.  E.  357,  Renunciation  co-extensive  with  opera- 
7  A.  L.  R.  1670,  29  A.  L.  R.  963;  McCre-  tion  of  deed.— The  renunciation  of  dow- 
ary  v.  McCreary,  9  Rich.  Eq.  34,  41  Am.  er  is  co-extensive  with  the  operation 
Dec.  173.  of  the  deed.  Rickard  v.  Talbird,  Rice  Eq. 
Sufficiency  of  certificate.  —  The  suffi-  158,  21  L.  R.  A.  187;  Klinck  v.  Keckley, 
ciency  of  a  certificate  is  to  be  determined  2  Hill  Eq.  250,  29  L.  R.  A.  244. 
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Such  form  is  wholly  inoperative  as  a 
renunciation,  unless  conveyance  of  land 
has  been  executed  by  husband.  Mobley 
v.  Mobley,  14  Rich.  Eq.  280;  Jeffries  v. 
Allen,  29  S.  C.  501,  7  S.  E.  828,  99  Am. 
St.  Rep.  490,  4  L.  R.  A.  (N.  S.)  392. 

Covenant  not  to  claim  dower. — Where 
the  wife  signed  a  covenant  not  to  claim 
dower  she  must  return  the  considera- 
tion received  before  the  cancellation  of 
same.  McKenzie  v.  Sifford,  52  S.  C.  104, 
29  S.  E.  388,  Ann.  Cas.  17A,  376,  1  A.  L. 
R.   1100. 

Estoppel  by  conduct. — As  to  estoppel, 
by  conduct,  see  Jeffries  v.  Allen,  34  S.  C. 
189,  13  S.  E.  365;  Davis  v.  Townsend,  32 
S.  C.  112,  10  S.  E.  837,  99  Am.  St.  Rep. 
157:  Wilson  v.  Woodward,  41  S.  C.  363, 
19  S.  E.  685:  Stoney  v.  Bank,  1  Rich.  Eq. 
275:  Tennant  v.  Stoney,  1  Rich.  Eq.  222, 
44  Am.  Dec.  213,  90  Am.  Dec.  507,  20  L. 
R.  A.  803,  24  L.  R.  A.  374,  54  L.  R.  A. 
348,  L.  R.  A.  1918B,  1026,  Ann.  Cas.  13A, 
818;  Smith  v.  Paysenger,  2  Mill  59. 

Estoppel  by  covenant. — As  to  estoppel 
by  covenant  to  claim  dower,  see  Moon  v. 
Bruce,  63  S.  C.  126,  40  S.  E.  1030,  Ann. 
Cas.  17A,  49. 

Effect  of  quit  claim  deed  of  dower. — 
Quit  claim  deed  of  dower,  signed  by  wife 


with  husband,  is  no  bar  to  dower.  Town- 
send  v.  Brown,  16  S.  C.  91,  Ann.  Cas.  17A, 
376,  1  A.  L.  R.   1100. 

Inchoate  right  of  dower  should  be  re- 
nounced; complete  right  conveyed  by 
deed.  Jeffries  v.  Allen,  29  S.  C.  501.  7  S. 
E.  828,  99  Am.  St.  Rep.  490,  4  L.  R.  A. 
(N.  S.)  392;  Bethune  v.  McDonald,  35  S. 
C.  88,  14  S.  E.  674. 

Cancellation  of  release. — For  cancella- 
tion of  release  or  renunciation,  fraud  on 
part  of  grantee  is  necessary.  Campbell  v. 
Harris  Lithia  Springs  Co.,  74  S.  C.  282,  54 
S.  E.  378,  114  Am.  St.  Rep.  1001,  Ann. 
Cas.  17A,  376. 

Renunciation  by  mother  on  deed  of 
son. — Such  renunciation  of  dower  by 
mother  on  deed  of  son  "amounted  to 
nothing  more  than  a  renunciation  of  all 
claims  of  donee  against  this  purchaser." 
Betheune  v.  McDonald,  35  S.  C.  88,  14  S. 
E.  674. 

Acceptance  of  devise  in  lieu  of  dower. 
— As  to  acceptance  of  devise  in  lieu  of 
dower,  see  Scott  v.  Vaughn,  83  S.  C. 
362,  65  S.  E.  269,  22  A.  L.  R.  442,  453,  494. 

Renunciation  in  connection  with  sepa- 
ration agreement.  —  See  this  catchline 
section  8579. 


§  8582.  Widow's  acceptance  of  distributive  share  in  husband's  intestate 
estate  bars  dower. — When  a  husband  dies  intestate,  and  his  widow  accepts 
her  distributive  share  in  his  estate,  she  shall  be  barred  of  her  dower  in  the 
lands  of  which  her  husband  died  seized,  and  all  of  such  as  he  had  aliened. 

1932  Code,  §  8582;  Civ.  C.  '22,  §  5236;  Civ.  C.  '12,  §  3472;  Civ.  C.  '02,  §  2386;  G.  S. 
1797;  R.  S.  1902;  1880  (17)  525. 


Distributive  share  is  in  lieu  of  dower. 

Douglass  v.  Clarke,  4  DeS.  143;  Avant  v. 
Robertson,  2  McM.  215;  Buist  v.  Dawes, 
3  Rich.  Eq.  281;  Evans  v.  Pierson,  9  Rich. 
9;  Glover  v.  Glover,  45  S.  C.  51,  22  S.  E. 
739,  56  L.  R.  A.  65,  78,  4  L.  R.  A.  (N. 
S.)  792;  Beaty  v.  Richardson,  56  S.  C.  173, 
34  S.  E.  73,  46  L.  R.  A.  517,  56  L.  R.  A. 
40,  19  L.  R.  A.  (N.  S.)  469,  28  A.  L.  R. 
1136;  Lavender  v.  Daniel,  58  S.  C.  125,  36 
S.  E.  546,  550. 

So  that  the  widow  cannot  have  both 
dower  and  distributive  share.  Kennedy 
v.  Kennedy,  74  S.  C.  541,  54  S.  E.  773; 
Williams  v.  Newton,  82  S.  C.  227,  64  S.  E. 
219. 

But  if  legacy  accepted  fails,  dower  is 
allowed.  Gist  v.  Cattell,  2  DeS.  53. 

Legacy  does  not  bar  dower  in  lands 
purchased  after  will.  Hall  v.  Hall,  2  McC. 
Eq.  269,  18  Am.  Dec.  281,  26  Am.  Dec. 
504,  26  L.  R.  A.  (N.  S.)  414,  L.  R.  A. 
1917D,  764,  Ann.  Cas.  13E,  1284,  Ann. 
Cas.  16E,  97. 

Nor  in  lands  alienated  during  cover- 
ture. Braxton  v.  Freeman,  6  Rich.  35,  57 
Am.  Dec.  775,  93  Am.  St.  Rep.  696,  L.  R. 
A.  1917D,  771,  Ann.  Cas.  18B,  995,  22  A. 
L.  R.  451,  507. 

Nor    in    intestate    lands.    Seabrook    v. 


Seabrook,  10  Rich.  Eq.  495,  L.  R.  A. 
1917D,  764,  L.  R.  A.  1918A,  1109,  Ann. 
Cas.  15D,  1180. 

Dower  and  homestead  against  credi- 
tors.— The  widow  may  claim  both  dower 
and  homestead  against  creditors.  Geiger 
v.  Geiger,  57  S.  C.  521,  35  S.  E.  1031, 
1032.  56  L.  R.  A.  41,  58,  4  L.  R.  A.  (N. 
S.)  793,  10  L.  R.  A.  (N.  S.)  1206,  49  L. 
R.  A.  (N.  S.)  1076. 

Participation  in  partition  proceeding 
estops  right  to  claim  dower.  Weathers- 
bee  v.  Weathersbee,  82  S.  C.  4,  62  S.  E. 
838. 

Miscellaneous  references. — As  to  elec- 
tion, see  Quarles  v.  Garrett,  4  DeS.  145; 
Pickett  v.  Peay.  3  Brev.  545,  6  Am.  Dec. 
524,  51  Am.  Dec.  579,  92  Am.  St.  Rep. 
697.  28  L.  R.  A.  (N.  S.)  660,  22  A.  L.  R. 
447;  Wilson  v.  Hayne,  Cheves  Eq.  37,  49 
L.  R.  A.  (N.  S.)  1080,  22  A.  L.  R.  454, 
476:  Phinney  v.  Johnson,  13  S.  C.  25,  48 
L.  R.  A.  (N.  S.)  764;  Avant  v.  Robertson, 
2  McM.  215:  Labatut  v.  Schmidt,  Speers 
Eq.  421:  Caston  v.  Caston,  2  Rich.  Eq.  1, 
39  Am.  St.  Rep.  31,  49  L.  R.  A.  (N.  S.) 
1077,  22  A.  L.  R.  451,  476;  Shaffer  v. 
Shaffer,  16  S.  C.  625;  Witherspoon  v. 
Watts,  18  S.  C.  396,  138  Am.  St.  Rep. 
528,  542,   140  Am.  St.  Rep.  613,  14  L.  R. 
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A.  293,   18  L.  R.  A.  (N.  S.)  274,  27  L.  R.  Am.    St.    Rep.    698,    28   L.    R.    A.    (N.    S.) 

A.   (N.  S.)   608,  Ann.  Cas.   13E,  419,  5  A.  660,  22  A.  L.  R.  442,  457,  494.  As  to  when 

L.  R.  461;  Hair  v.  Goldsmith,  22   S.   C.  both  legacy  and  dower  can  be  taken,  see 

566,  92  Am.  St.  Rep.  697,  22  A.  L.  R.  442,  Gordon  v.  Stevens,  2  Hill  Eq.  46,  27  Am. 

457,  477;  Lavender  v.  Daniel,  58  S.  C.  125,  Dec.  445,   51   Am.  Dec.   579,   92   Am.   St. 

36  S.  E.  546,  550;  Callaham  v.  Robinson,  Rep.  701,  28  L.  R.  A.   (N.  S.)  660,  22  A. 

30  S.  C.  249,  9  S.  E.  120,  92  Am.  St.  Rep.  L.  R.  440,  460,  493;  Cunningham  v.  Shan- 

697,  3  L.  R.  A.  497,  18  L.  R.  A.  79,  67  L.  non,  4  Rich.  Eq.  135,  92  Am.  St.  Rep.  700, 

R.  A.  449,  22  A.  L.  R.  442,  477;  Sumerel  28  L.  R.  A.  (N.  S.)  66,  22  A.  L.  R.  442, 

v.  Sumerel,  34  S.  C.  85,  12  S.  E.  932,  92  456. 

§  8583.  Elopement  forfeits  dower. — If  a  wife  willingly  leave  her  husband, 
and  go  away  and  continue  with  her  advoutrer  and  shall  so  continue  un- 
interruptedly for  a  period  of  five  consecutive  years,  or  who  shall  leave  the 
State  and  obtain  a  divorce  under  the  laws  of  any  State  from  her  husband, 
or  who  shall  be  convicted  of  adultery,  shall  be  forever  barred  of  her  action 
to  demand  her  dower  that  she  ought  to  have  of  her  husband's  lands:  pro- 
vided, that  if  her  husband  shall  willingly  reconcile  her  after  the  going 
away  and  continuing  with  her  advoutrer,  or  after  the  uninterrupted  sep- 
aration as  aforesaid,  or  who  shall  condone  the  conviction  of  adultery  and 
live  with  her  afterwards,  in  which  case  she  shall  be  restored  to  her  action. 

1932  Code,  §  8583;  Civ.  C.  '22,  §  5237;  Civ.  C.  '12,  §  3473;  Civ.  C.  '02,  §  2387;  G.  S. 
1799;  R.  S.  1903;  13  Ed.  1,  c.  34;  1712  (2)  422;  1919  (31)  269. 

§  8584.     Wife  deserting  husband  without  cause  to  forfeit  dower — decree. — 

Any  married  woman  then  resident  in  this  State,  who  shall,  of  her  own  free 
will  and  accord,  and  without  just  cause  of  complaint  against  her  husband, 
leave  her  husband  and  remain  continuously  absent  from  his  bed  and  board 
for  the  period  of  one  year,  shall  forfeit  her  estate  of  dower  in  and  to  all  of 
the  lands  seized  in  fee  by  her  said  husband  upon  the  filing  of  the  decree  of 
the  court  so  adjudging  in  any  action  brought  by  such  husband,  as  pro- 
vided in  section  8585. 
1932  Code,  §  8584;  1928  (35)  1243. 

§  8585.  Adjudication  of  forfeiture — reconciliation. — Any  husband  of  such 
married  woman  so  leaving  his  bed  and  board,  shall  have  the  right  to  bring 
his  action  in  any  court  of  competent  jurisdiction,  praying  said  court  to  de- 
cree said  wife's  claim  of  inchoate  dower  in  his  landed  estate  a  cloud  upon 
his  title  thereto,  and  authorizing  him  to  convey  his  said  real  estate  free  and 
discharged  from  any  claim  of  his  said  wife  for  her  estate  of  dower  in  and  to 
his  said  real  estate  sought  in  such  action  to  be  conveyed,  and  upon  proof 
of  the  facts  required  by  section  8584  such  court  shall  so  decree:  provided, 
that  if  such  wife  shall  return  to  her  husband's  bed  and  board  before  the 
time  for  answering  the  summons  in  such  action  shall  have  expired  and 
shall  have  become  reconciled  to  her  said  husband,  the  said  estate  of  dower 
in  and  to  his  said  land  shall  remain  as  now  fixed  by  law. 
1932  Code,  §  8585;  1928  (35)  1243. 

§  8586.  Wife  having  jointure  not  to  have  dower. — Every  married  woman 
having  jointure  shall  not  claim,  or  have  title  to  have,  any  dower  of  the 
residue  of  lands,  tenements,  or  hereditaments,  that  at  any  time  were  her 
said  husband's  by  whom  she  hath  any  jointure,  nor  shall  demand  or  claim 
her  dower  of  and  against  them  that  have  the  lands  and  inheritances  of  her 
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said  husband. 

1932  Code,  §  8586;  Civ.  C.  '22,  §  5238;  Civ.  C.  '12,  §  3474;  Civ.  C.  '02,  §  2388;  G.  S. 
1800;  R.  S.  1904;  27  H.  8,  c.  10;  1712  (2)  469. 

An  acceptance  of  an  estate  in  lifetime      v.  Shelton,  20  S.  C.  560,  83  Am.  St.  Rep. 
of  husband  under  articles  of  separation  is      877,  Ann.  Cas.  17A,  622. 
not  a  jointure  under  this  section.  Shelton 

§  8587.     Not  having  jointure,  to  have  dower  in  order  of  the  common  law. — 

If  she  have  no  such  jointure,  then  she  shall  be  admitted  and  enabled  to 
pursue,  have,  and  demand  her  dower,  after  the  due  course  and  order  of  the 
common  law,  any  law  or  provision  made  to  the  contrary  thereof  notwith- 
standing. 

1932  Code,  §  8587;  Civ.  C.  '22,  §  5239;  Civ.  C.  '12,  §  3475;  Civ.  C.  *02,  §  2389;  G.  S. 
1801;  R.  S.  1905;  1712  (2)  469. 

§  8588.     Woman  shall  be  endowed  whose  jointure  is  recovered. — If  any 

such  woman  be  lawfully  expelled  or  evicted  from  her  said  jointure,  or 
from  any  part  thereof,  without  any  fraud  or  covin,  by  lawful  entry,  action, 
or  by  discontinuance  of  her  husband,  then  every  such  woman  shall  be  en- 
dowed of  as  much  of  the  residue  of  her  husband's  tenements  or  heredita- 
ments, whereof  she  was  before  dowable,  as  the  same  lands  and  tenements 
so  evicted  and  expelled  shall  amount  or  extend  unto. 

1932  Code,  §  8588;  Civ.  C.  '22,  §  5240;  Civ.  C.  '12,  §  3476;  Civ.  C.  '02,  §  2390;  G.  S. 
1802;  R.  S.  1906;  27  H.  8,  c.  10;  1712  (2)  469. 

See  generally,  Ward  v.  Wilson,  1  DeS.      401. 

§  8589.  May  take  or  refuse  jointure  after  marriage. — If  any  wife  have,  or 
hereafter  shall  have,  any  lands,  tenements,  or  hereditaments  unto  her  given 
and  assured  after  marriage  for  term  of  her  life,  otherwise  in  jointure,  ex- 
cept the  same  assurance  be  to  her  made  by  act  of  the  General  Assembly, 
and  the  said  wife,  after  that  fortune,  do  over-live  her  said  husband  in 
whose  time  the  said  jointure  was  made  or  assured  unto  her,  the  same  wife 
so  over-living,  shall  and  may,  at  her  liberty,  after  the  death  of  her  said 
husband,  refuse  to  have  and  take  the  lands  and  tenements  so  to  her  given, 
appointed,  or  assured,  during  the  coverture,  for  term  of  her  life,  or  other- 
wise in  jointure,  except  the  same  assurance  be  to  her  made  by  act  of  the 
General  Assembly,  as  is  aforesaid. 

1932  Code,  §  8589;  Civ.  C.  '22,  §  5241;  Civ.  C.  '12,  §  3477;  Civ.  C.  '02,  §  2391;  G.  S. 
1803;  R.  S.  1907;  1712  (2)  469. 

§  8590.  Refusing  jointure,  may  demand  dower. — Upon  the  refusal  of  any 
wife  to  have  and  take  the  lands  and  tenements,  given,  appointed,  and  as- 
sured to  her  by  jointure  as  aforesaid,  she  may  have,  ask,  demand,  and  take 
her  dower  according  to  the  common  law,  of  and  in  all  such  lands,  tene- 
ments, and  hereditaments,  as  her  husband  was  and  stood  seized  of  any 
estate  of  inheritance  at  any  time  during  the  coverture;  any  thing  con- 
tained herein  to  the  contrary  notwithstanding. 

1932  Gtode,  §  8590;  Civ.  C.  '22,  §  5242;  Civ.  C.  '12,  §  3478;  Civ.  C.  '02,  §  2392;  G.  S. 
1804;  R.  S.  1908;  1712  (2)  469. 

Widow  as  trespasser  on  lands  of  hus-  to  dower,  after  forty  days  from  his 
band. — Widow  may  become  trespasser  on  death.  Cave  v.  Anderson,  50  S.  C.  293, 
lands  of  her  husband,  although  entitled      27   S.  E.   693,  46  L.  R.  A.   (N.   S.)   514,  7 
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A.  L.  R.  863;  McCully  v.  Smith,  2  Bail.  Eq.  135,  92  Am.  St.  Rep.  700,  28  L.  R.  A. 

103;  Lamar  v.  Scott,  4  Rich.  516,  39  Am.  (N.   S.)   660,  22  A.  L.  R.  442,  456;   Spiva 

St.  Rep.  30;  Trenholm  v.  Wilson,  13  S.  C.  v.  Jeter,  9  Rich.  Eq.  434,  Ann.  Cas.  18A, 

174,  21  Am.  St.  Rep.  248.  1168. 

Ante    nuptial    settlement. — As    to    ante  Post    nuptial    agreement. — As    to    post 

nuptial   settlements    and   agreements    in  nuptial    agreement   for   separation,    etc., 

bar  of  dower,  see  Gelzer  v.  Gelzer,  Bail,  see  McKenzie  v.  Sifford,  48  S.  C.  458,  26 

Eq.  387,  23  Am.  Dec.  180,  17  L.  R.  A.  (N.  S.  E.  706. 
St)  867;  Cunningham  v.  Shannon,  4  Rich. 

§  8591.  Dower  barred  upon  wife  obtaining  divorce. — Where  any  married 
woman  has  heretofore  obtained  or  procured,  or  shall  hereafter  obtain  or 
procure,  a  divorce  under  or  by  virtue  of  the  laws  of  any  State,  territory, 
country,  or  jurisdiction  whatsoever,  dissolving  the  bonds  of  matrimony 
existing  between  her  and  her  husband,  all  right  and  claim  of  dower  of 
such  woman,  contingent  or  otherwise,  of,  in,  or  to  any  lands  of  such  hus- 
band in  this  State,  shall  be  immediately  ipso  facto  extinguished  and  barred, 
and  such  wife  shall  be  estopped  from  claiming  dower  of,  in,  or  to  any 
such  lands  in  this  State  of  such  husband,  whether  such  divorce  be  deemed 
valid  or  invalid  in  this  State,  and  whether  such  lands  be  sold  or  aliened  by 
such  husband  or  not. 
1932  Code,  §  8591;  Civ.  C.  '22,  §  5243;  1920  (31)  1066. 

§  8592.     Applicable  only  to  inchoate  rights. — Nothing  in  section  8591  con- 
tained shall  be  construed  to  apply  to  any  case  where  a  contingent  right  or 
claim  of  dower  has  become  vested  by  the  death  of  the  husband  prior  to  the 
passage  of  this  section. 
1932  Code,  §  8592;  Civ.  C.  '22,  §  5244;  1920  (31)  1066. 

§  8593.     Dower  claims  not  recognized  by   law   not   affected. — Nothing   in 
section  8591  contained  shall  be  construed  as  recognizing  any  right  or  claim 
of  dower  which  is  not  otherwise  recognized  by  the  laws  of  this  State. 
1932  Code,  §  8593;  Civ.  C.  '22,  §  5245;  1920  (31)  1066. 

§  8594.     Dower  barred  by  marriage  of  wife  during  lifetime  of  husband. — 

Where  any  married  woman  has  heretofore  married  another  man,  or  shall 
hereafter  marry  another  man,  during  the  lifetime  of  her  husband,  either 
within  or  without  this  State,  whether  she  be  divorced  from  such  husband 
or  not,  and  whether  any  divorce  dissolving  the  bonds  of  matrimony  exist- 
ing between  her  and  her  husband,  which  may  have  been  rendered,  decreed, 
or  granted  under  or  by  virtue  of  the  laws  of  any  State,  territory,  country 
or  jurisdiction  whatsoever,  be  deemed  valid  or  invalid  in  this  State,  and 
whether  such  marriage  to  another  man  during  the  lifetime  of  her  hus- 
band be  deemed  valid  or  invalid  in  this  State,  all  right  and  claim  of  dower 
of  such  woman,  contingent  or  otherwise,  of,  in,  or  to  any  lands  of  such 
husband  in  this  State,  shall  be  immediately  ipso  facto  extinguished  and 
barred,  and  such  woman  shall  be  estopped  from  claiming  dower  of,  in,  or 
to  any  such  lands  in  this  State  of  such  husband,  whether  such  lands  be 
sold  or  aliened  by  such  husband  or  not. 

1932  Code,  §  8594;  Civ.  C.  '22,  §  5246;  1920  (31)   1067. 

§  8595.  Only  inchoate  dower  rights  affected. — Nothing  in  section  8594 
contained  shall  be  construed  to  apply  to  any  case  where  a  contingent  right 
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or  claim  of  dower  has  become  vested  by  the  death  of  her  husband  prior 
to  the  passage  of  this  section. 
1932  Code,  §  8595;  Civ.  C.  '22,  §  5247;  1920  (31)  1067. 

§  8596.     Dower   claims   not   recognized   by   law   not   affected. — Nothing   in 
section  8594  contained  shall  be  construed  as  recognizing  any  right  or  claim 
of  dower  which  is  not  otherwise  recognized  by  the  laws  of  this  State. 
1932  Code,  §  8596;  Civ.  C.  '22,  §  5248;  1920  (31)  1067. 

§  8597.     Mode  prescribed  to  divest  dower  right  of  insane  married  women. 

— When  a  married  man  desires  in  good  faith  to  grant,  alien,  sell,  mortgage, 
or  otherwise  incumber  real  estate,  and  is  unable  to  obtain  his  wife's  re- 
nunciation of  her  right  of  dower  thereto  by  reason  of  her  being  of  un- 
sound mind,  then,  and  in  such  cases,  the  husband  may,  by  verified  petition 
to  the  probate  court,  set  forth  all  the  facts,  particularly  describing  the  real 
estate  sought  to  be  granted,  aliened,  sold,  mortgaged  or  otherwise  in- 
cumbered, and  praying:  (1)  that  a  guardian  ad  litem  be  appointed  to  rep- 
resent the  interest  of  the  said  married  woman  under  the  proceedings  begun 
by  said  petition.  (2)  To  inquire  into  the  truth  of  the  facts  stated  in  the 
said  petition.  (3)  To  ascertain  the  true  value  of  the  land  described  in  the 
petition. 

1932  Code,  §  8597;  Civ.  C.  '22,  §  5249;  Civ.  C.  '12,  §  3479;  Civ.  C.  '02,  §  2393;  R.  S. 
1909;  1884  (19)  169. 

Covenant  against  dower. — Under  com-  As    to    protection    against    outstanding 

plete  contract  vendee  must  rely  upon  the  incumbrance  of  dower,  see  Wannamaker 

covenant  against   dower,   when   it  vests.  v.  Brown,  77  S.  C.  64,  57  S.  E.  665,  38  L. 

Coleman  v.  Whittle,  79  S.  C.  212,  60  S.  R.  A.   (N.  S.)   1196;  Coleman  v.  Whittle, 

E.  523,  128  Am.  St.  Rep.  841,  31  L.  R.  A.  79   S.  C.  212,   60   S.   E.   523,   128  Am.   St. 

(N.   S.)   458.  Rep.  841,  31  L.  R.  A.  (N.  S.)  458. 

§  8598.  Adjudging  dower  right  barred — conditions — investment — inter- 
est and  principal — bond  of  husband. — If  the  probate  judge,  after  a  proper 
hearing,  shall  find  the  facts  stated  in  the  petition  are  true,  and  that  said 
married  woman  is  of  unsound  mind,  it  shall  be  competent  for  the  said  pro- 
bate court  to  adjudge  her  said  right  of  dower  to  the  land  described  in 
the  said  petition  forever  barred,  upon  the  following  conditions  being  com- 
plied with  by  the  husband:  either  one-sixth  of  the  true  value  of  the  land 
described  in  the  petition  shall  be  invested  in  some  security,  to  be  approved 
by  the  probate  court  and  held  in  trust  by  a  trustee  to  be  appointed  by 
said  court,  with  such  security  as  the  court  may  direct,  or  in  case  such  se- 
curity cannot  be  obtained,  then  by  the  judge  of  said  probate  court;  that 
the  interest  arising  therefrom  shall  be  paid  to  the  husband  during  his  life 
or  during  the  life  of  the  wife  if  she  should  predecease  him,  and  the  whole 
to  go  to  her  absolutely  at  the  death  of  the  husband  if  she  should  then  be 
living;  if  she  should  predecease  her  husband,  at  her  death  the  property  so 
invested  to  be  turned  over  to  the  husband  absolutely;  or  the  husband 
may  give  a  bond  to  said  probate  judge  for  one-sixth  (1/6)  the  true  value 
of  the  land  described  in  the  petition,  with  two  good  securities,  to  be  ap- 
proved by  the  probate  court,  conditioned  for  the  payment  of  such  sum  to 
the  wife  upon  the  death  of  her  husband  and  if  she  should  then  be  living, 
but  said  bond  to  be  null  and  void  if  the  wife  should  predecease  said  hus- 
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band. 

1932  Code,  §  8598;  Civ.  C.  '22,  §  5250;  Civ.  C.  '12,  §  3480;  Civ.  C.  '02,  §  2394;  R.  S. 
1910;  1884  (19)  169. 

See  generally,  Wannamaker  v.  Brown,       1196. 
77  S.  C.  64,  57  S.  E.  665,  38  L.  R.  A.  (N.  S.) 

§  8599.  Endorsement  on  deed  or  mortgage. — Upon  the  compliance  by  the 
husband  with  either  of  the  above  conditions,  the  probate  judge  shall  en- 
dorse upon  the  deed  or  mortgage  the  following  language:     L... 

probate  judge  of  the  county  of ,  and  State  of  South  Carolina,  do 

certify  that  Mrs ,  wife  of  the  within  named , 

was  regularly  adjudged  a  person  of  unsound  mind  on  the day  of 

,  19 ,  by probate  judge  of  the  county  of 

,  and  State  of  South  Carolina;  that  on  the day  of 

,  19 ,  the  petition  was  filed  in  this  court  to  bar  the  dower  of 

the  said  Mrs ,  and  the  decision  barring  the  dower  was  ren- 
dered on  the .._ day  of 19 Given  under 

my  hand  and  official  seal  this day  of ,  19 

1932  Code,  §  8599;  Civ.  C.  '22,  §  5251;  Civ.  C.  '12,  §  3481;  Civ.  C.  '02,  §  2395;  R.  S. 
1911;  1884  (19)  169. 

§  8600.     Effect  of  recordation  of  endorsement  on  deed  or  mortgage. — The 

above  endorsement  on  any  such  deed  or  mortgage  shall  have  the  same 
force  and  effect  as  renunciation  of  dower  made  as  now  provided  by  law, 
and  shall  be  recorded  in  all  respects  as  such  renunciations  are  required 
to  be  recorded. 

1932  Code,  §  8600;  Civ.  C.  '22,  §  5252;  Civ.  C.  '12,  §  3482;  Civ.  C.  '02,  §  2396;  R.  S. 
1912;  1884  (19)  169. 

§  8601.  Proceedings  as  to  existing  deeds  to  bar  dower. — Like  proceed- 
ings may  be  had  for  divesting  the  rights  of  dower  of  the  insane  wife  of  any 
married  man  now  outstanding  in  real  estate  hitherto  granted,  sold,  aliened, 
mortgaged  or  otherwise  incumbered,  such  certificate  by  the  probate  judge 
in  case  of  the  loss  of  the  original  deed  to  be  indorsed  across  the  record 
in  the  office  where  the  original  was  recorded. 

1932  Code,  §  8601;  Civ.  C.  '22,  §  5253;  Civ.  C.  '12,  §  3483;  Civ.  C.  '02,  §  2397;  R.  S. 
1913;  1884  (19)  169. 

§  8602.  Where  unsoundness  exists,  but  not  adjudged — endorsement — bar 
to  dower. — In  case  said  married  woman  shall  not  have  been  at  the  time  of 
filing  said  petition  already  adjudged  of  unsound  mind,  but  the  fact  of  such 
unsoundness  be  proved  to  the  satisfaction  of  said  probate  judge,  then  said 
probate  judge  shall,  upon  the  compliance  by  said  husband  with  the  condi- 
tions set  forth  in  section  8598,  endorse  upon  the  deed,  mortgage  or  other 
instrument,  or  upon  the  record,  in  case  of  the  loss  of  the  original,  the  fol- 
lowing language:  I, probate  judge  of  the  county  of 

,  and  State  of  South  Carolina,  do  certify  that  Mrs , 

wife  of  the  within  named ,  has  this  day  been  by  me  adjudged 

of  unsound  mind  upon  the  petition  filed  on  the -day  of 

_.,  in  this  court,  to  bar  the  dower  of  said  Mrs 

and   a   decision  barring   the   dower   has   been   rendered   thereon.      Given 
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under  my  hand  and  seal  this day  of And  such 

endorsement  shall  be  in  all  respects  as  effectual  to  bar  the  dower  of  such 
married  woman  as  in  cases  when  such  married  woman  has  been  already 
adjudged  of  unsound  mind. 

1932  Code,  §  8602;  Civ.  C.  '22,  §  5254;  Civ.  C.  '12,  §  3484;  Civ.  C.  '02,  §  2398;  R.  S. 
1914;  1884  (19)  169. 


§  8603.     Widows  may  apply  to  probate  court  for  writ  of  admeasurement. — 

Any  woman  who  is  entitled  to  dower  or  thirds  in  the  lands  of  which 
her  deceased  husband  was  seized  in  fee  at  any  time  during  their  marriage 
may  apply  to  the  judge  of  probate  of  the  county  in  which  said  lands  are 
situated  for  a  writ  of  admeasurement  thereof,  to  be  directed  to  certain 
persons  who  shall  be  appointed  for  that  purpose. 

1932  Code,  §  8603;  Civ.  C.  '22,  §  5255;  Civ.  C.  '12,  §  3485;  Civ.  C.  '02,  §  2399;  G.  S. 
2283;  R.  S.  1915;  1786  (4)  742;  1799  (7)  294;  1868  (14)  77;  Const.,  Art.  (4). 


Sufficiency  of  siezin. — Seizin  for  an  in- 
stant is  sufficient.  Douglas  v.  Dickson,  11 
Rich.  417. 

Lands  alienated  during  coverture.  — 
Dower  extends  to  lands  alienated  during 
coverture.  Avant  v.  Robertson,  2  McM. 
215. 

Lands  sold  under  judgment. — There  is 
no  dower  in  lands  sold  under  judgment 
or  charge  obtained  before  marriage. 
Jones  v.  Miller,  17  S.  C.  380;  Shiell  v. 
Sloan,  22  S.  C.  151.  See,  also,  Verree  v. 
Verree,  2  Brev.  211. 

Where  wife  has  fee  simple  title.  — 
Dower  merges  in  wife's  fee  simple  title, 
Youmans  v.  Wagener,  30  S.  C.  302,  9  S. 
E.  106,  99  Am.  St.  Rep.  157,  3  L.  R.  A. 
447,  but  not  in  title  to  trustee  for  wife. 
Davis  v.  Townsend.  32  S.  C.  112,  10  S. 
E.  837,  99  Am.  St.  Rep.  157. 

The  wife's  dower  in  lands  held  by  her 
husband  as  tenant  in  common  is  subject 
to  the  paramount  right  to  partition,  and 
will  be  barred  by  a  sale  for  partition  un- 
der the  decree  of  court.  Holley  v.  Glover, 
36  S.  C.  404,  15  S.  E.  605,  31  Am.  St. 
Rep.  883,  82  Am.  St.  Rep.  866,  16  L.  R. 
A.   776. 

Where  the  land  is  divided  in  kind,  it 
attaches  to  the  portion  assigned  him  in 
severalty,  Gaffney  v.  Jefferies,  59  S.  C. 
565,  38  S.  E.  216,  82  Am.  St.  Rep.  860,  53 
L.  R.  A.  918,  as  well  as  in  partnership 
lands,  Reed  v.  Kennedy,  2  Strob.  67,  27 
L.  R.  A.  346,  Ann.  Cas.  12A,  410,  25  A. 
L.  R.  392.  412;  Bowman  v.  Bailey,  20  S. 
C.  550,  27  L.  R.  A.  341,  Ann.  Cas.  12A, 
410,  25  A.  L.  R.  392,  412;  Agnew  v.  Ren- 
wick,  27  S.  C.  562,  4  S.  E.  223,  52  L.  R. 
A.  (N.  S.)  550,  Ann.  Cas.  16C,  947,  1  A. 
L.  R.  784.  Though  not  in  lands  held  un- 
der lease,  Whitmire  v.  Wright,  22  S.  C. 
446,  53  Am.  Rep.  724,  or  in  lands  of  dev- 
isee until  debts  of  devisor  or  paid.  Mey 
v.  Mey,  Rich.  Eq.  Ca.  378. 

Where  wife  has  renounced  dower  on  a 
mortgage,  she  cannot  ask  the  court  to 
transfer  her  inchoate  right  to  the  surplus 
proceeds  of  sale  in  foreclosure.  Grube  v. 


Lilienthal,  51  S.  C.  442,  29  S.  E.  230; 
Miller  v.  Farmers'  Bank,  49  S.  C.  427,  27 
S.  E.  514,  61  Am.  St.  Rep.  521,  12  A.  L. 
R.   1358. 

Inchoate  dower  is  a  substantial  right  of 
property  and  not  a  lien.  Shell  v.  Duncan, 
31  S.  C.  547,  10  S.  E.  330,  97  Am.  St. 
Rep.  656,  5  L.  R.  A.  821,  18  L.  R.  A.  79, 
24  L.  R.  A.  (N.  S.)  1294.  Ann.  Cas.  13B, 
520. 

Failure  of  husband  to  record  deed  does 
not  defeat  dower  in  favor  of  bona  fide 
purchaser.  Sondley  v.  Caldwell,  28  S.  C. 
580,  6  S.  E.  818;  Pickett  v.  Lyles,  5  S.  C. 
275,  1  A.  L.  R.  1143. 

Sale  of  land  for  purchase  money  mort- 
gage.— Dower  is  barred  by  sale  of  land 
under  mortgage  for  purchase  money. 
Frazier  v.  Center,  1  McC.  Eq.  270,  5  Am. 
Dec.  589,  40  L.  R.  A.  (N.  S.)  257,  52  L. 
R.  A.  (N.  S.)  541,  Ann.  Cas.  16C,  947; 
Crofts  v.  Crofts,  2  McC.  54,  52  L.  R.  A. 
(N.  S.)  541,  Ann.  Cas.  16C,  947;  Brown 
v.  Duncan.  4  McC.  346,  39  Am.  St.  Rep. 
36,  52  L.  R.  A.  (N.  S.)  541,  Ann.  Cas. 
16C,  947;  Seibert  v.  Todd,  31  S.  C.  206, 
9  S.  E.  822,  4  L.  R.  A.  606,  52  L.  R.  A. 
(N.  S.)  549;  Lavender  v.  Daniel,  58  S.  C. 
125,  36  S.  E.  546. 

Where  renounced  on  mortgage  and 
land  is  sold  thereunder  during  lifetime  of 
husband,  and  surplus  turned  over  to  him, 
dower  is  lost.  Genobles  v.  West,  23  S.  C. 
154,  54  Am.  St.  Rep.  230,  30  L.  R.  A. 
707,  31  L.  R.  A.  204,  32  L.  R.  A.  683,  1 
A.  L.  R.  924,  936. 

But  where  sale  is  after  death  of  hus- 
band, widow  is  entitled  to  dower  in  sur- 
plus. Klinck  v.  Keckley,  2  Hill  Eq.  250, 
29  L.  R.  A.  244;  Keith  v.  Trapier,  Bail. 
Eq.  63,  21  L.  R.  A.  187,  12  A.  L.  R.  1349, 
1359;  Davidson  v.  Graves,  Bail.  Eq.  268; 
Stoppelbein  v.  Shulte,  1  Hill  200,  52  L. 
R.  A.  (N.  S.)  542,  Ann.  Cas.  16C,  947; 
Wilson  v.  McConnell,  9  Rich.  Eq.  500, 
43  Am.  St.  Rep.  370,  52  L.  R.  A.  (N.  S.) 
547;  Henagan  v.  Harllee,  10  Rich.  Eq. 
285,  52  L.  R.  A.  (N.  S.)  547,  5  A.  L.  R. 
489. 
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Widow  owning  part  of  mortgage  is  en- 
titled to  dower  in  lands  covered  by  it. 
Heath  v.  Blake,  28  S.  C.  406,  5  S.  E.  842, 
86  Am.  St.  Rep.  114,  16  L.  R.  A.  468,  41 
L.  R.  A.  (N.  S.)  231,  Ann.  Cas.  13E,  317. 

Where  a  sale  in  foreclosure  was  made 
subject  to  the  widow's  right  of  dower,  she 
is  not  obligated  to  take  her  dower  out  of 
the  surplus  proceeds.  Hill  v.  Gray,  45  S. 
C.  91,  22  S.  E.  802. 

Tax  sale. — Tax  sale  does  not  bar  dower. 
Shell  v.  Duncan,  31  S.  C.  547,  10  S.  E. 
330,  97  Am.  St.  Rep.  656,  5  L.  R.  A.  821, 
18  L.  R.  A.  79,  24  L.  R.  A.  (N.  S.)  1294, 
Ann.   Cas.   13B,   520. 

Divesting  dower.  —  Dower  cannot  be 
divested  of  right  by  will,  Bannister  v. 
Bannister,  37  S.  C.  529,  16  S.  E.  612,  92 
Am.  St.  Rep.  697,  22  A.  L.  R.  444,  459, 
477,  nor  by  sale  under  proceedings 
against  husband  in  bankruptcy.  Speake 
v.   Kinard,   4   S.   C.   54. 

Miscellaneous  references. — As  to  prac- 
tice in  proceedings  for  allotment  of  dow- 
er, see  Frierson  v.  Jenkins,  75  S.  C.  471, 
55  S.  E.  890.  As  to  lands  mortgaged  to  se- 
cure purchase  money,  see  Frazier  v.  Cen- 
ter, 1  McC.  Eq.  270,  5  Am.  Dec.  509,  40 
L.  R.  A.  (N.  S.)  257,  52  L.  R.  A.  (N.  S.) 
541,  Ann.  Cas.  16C,  947;  Bogie  v.  Rut- 
ledge,  1  Bay  312,  52  L.  R.  A.  (N.  S.)  541; 
Pledger  v.  Ellerbe,  6  Rich.  266,  60  Am. 
Dec.  123,  81  Am.  Dec.  326,  52  L.  R.  A. 
(N.  S.)  542;  Calmes  v.  McCracken,  8  S. 
C.  87,  86  Am.  St.  Rep.  182,  52  L.  R.  A. 
(N.  S.)  553,  L.  R.  A.  1915E,  882;  Jefferies 


v.  Fort,  43  S.  C.  48,  20  S.  E.  755,  52  L.  R. 
A.  (N.  S.)  552.  As  to  lands  held  in  trust, 
see  Davidson  v.  Graves,  Bail.  Eq.  268; 
McNish  v.  Pope,  8  Rich.  Eq.  112,  19  Am. 
St.  Rep.  289;  Brown  v.  Cave,  23  S.  C.  251, 
28  A.  L.  R.  28.  As  to  determine  estate,  see 
Peay  v.  Peay,  2  Rich.  Eq.  409,  22  L.  R. 
A.  (N.  S.)  692.  As  to  estates  subject  to 
dower;  lands  taken  by  devisee,  see  Mill- 
edge  v.  Lamar,  4  Des.  617,  63  Am.  Dec. 
243,  92  Am.  Dec.  386,  68  L.  R.  A.  354,  374, 
22  L.  R.  A.  (N.  S.)  692,  38  L.  R.  A.  (N.  S.) 
938,  Ann.  Cas.  15C,  380,  11  A.  L.  R.  54; 
Scott  v.  Cohen,  2  N.  &  McC.  293,  31  L. 
R.  A.  177,  Ann.  Cas.  12D,  382.  As  to 
dower  in  lands  held  in  joint  tenancy  dur- 
ing coverture,  see  Reed  v.  Kennedy,  2 
Strob.  67,  69,  27  L.  R.  A.  346,  Ann.  Cas. 
12A,  410,  25  A.  L.  R.  392,  412;  Shiell  v. 
Sloan,  22  S.  C.  151.  As  to  dower  in  lands 
confiscated,  see  Bogie  v.  Rutledge,  1  Bay 
312,  52  L.  R.  A.  (N.  S.)  541;  Wells  v. 
Martin,  2  Bay  20,  L.  R.  A.  1916E,  346. 
As  to  right  of  non-resident  widow,  see 
Lamar  v.  Scott,  3  Strob.  562.  As  to  secret 
and  fraudulent  conveyance  to  defeat 
dower  right,  see  Brooks  v.  McMeekin,  37 
S.  C.  285,  15  S.  E.  1019,  103  Am.  St.  Rep. 
421,  21  L.  R.  A.  187,  32  L.  R.  A.  35,  48 
L.  R.  A.  (N.  S.)  514,  Ann.  Cas.  14D,  294. 
As  to  conflict  of  State  law,  see  Barnes  v. 
Cunningham,  9  Rich.  Eq.  475.  As  to  valid- 
ity of  marriage,  see  Woods  v.  Woods,  2 
Bay  476,  92  Am.  Dec.  705,  46  Am.  Rep. 
762,  L.  R.  A.  1916C,  717,  Ann.  Cas.  13A, 
241. 


§  8604.     Court  to  issue  summons  to  show  cause — upon  whom  served,  etc. — 

Immediately  thereupon  the  judge  of  the  probate  court  shall  cause  a  sum- 
mons to  be  issued  and  directed  to  the  heir  at  law  of  the  deceased,  or  to 
his  or  her  guardian  if  he  or  she  shall  be  an  infant,  and  if  there  be  no  guar- 
dian then  to  the  executor  or  administrator  of  the  deceased,  or  to  any  other 
person  or  persons  who  may  be  in  the  possession  of  any  of  the  said  lands, 
commanding  him,  her  or  them  to  appear  at  the  probate  court  to  be  held 
in  the  county  where  the  lands  are  situated  that  shall  be  held  ten  days  after 
the  service  of  the  summons  above  mentioned,  and  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted. 

1932  Code,  §  8604:  Civ.  C.  '22,  §  5256;  Civ.  C.  '12,  §  3486;  Civ.  C.  '02,  §  2400;  G.  S. 
2284;  R.  S.  1916;  1786  (4)  742. 


Summons. — A  summons  is  not  a  writ, 
hence  no  seal  or  test  is  necessary.  Ellis 
v.   Falconer,   1  Brev.   77. 

As  to  summons  issued  to  executor  or 
administrator,  see  McDowall  v.  McDow- 
all,  Bail.  Eq.  324,  19  Am.  Dec.  606,  54  Am. 
St.  Rep.  231,  to  one  in  possession,  see 
Plantt  v.  Payne,  2  Bail.  319,  to  tenant  for 
life  or  in  fee,  see  Kennedy  v.  McAliley,  9 
Rich.   395. 

Jurisdiction.  —  As  to  jurisdiction  of 
court,  see  Stewart  v.  Blease,  4  S.  C.  37; 
Tibbetts  v.  Langley  Mfg.  Co.,  12  S.  C. 
465,  467,  52  L.  R.  A.  (N.  S.)  553;  Witte 
v.  Clark,  17  S.  C.  313,  84  Am.  St.  Rep. 


443,  119  Am.  St.  Rep.  759,  Ann.  Cas.  18C, 
53. 

Proof  of  seizin. — Deeds  are  not  neces- 
sary to  prove  seizin.  Smith  v.  Paysenger, 
2  Mill  59. 

Sufficiency  of  proof.  —  Proof  of  hus- 
band's possession  during  coverture  is 
prima  facie  sufficient.  Forrest  v.  Tram- 
mell,  1  Bail.  77;  Pledger  v.  Ellerbe,  6 
Rich.  266,  60  Am.  Dec.  123,  81  Am.  Dec. 
326,  52  L.  R.  A.  (N.  S.)  542;  Stark  v.  Hop- 
son,  22  S.  C.  42;  Stark  v.  Watson,  24  S.  C. 
215;  Stark  v.  Hopson,  30  S.  C.  370,  9  S. 
E.  345;  Morgan  v.  Smith,  25  S.  C.  337; 
Reid  v.  Stevenson,  3  Rich.  66. 
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Estoppel  from  denying  seizin. — De- 
fendant is  not  estopped  from  denying 
seizin  when  he  never  had  a  deed  from 
the  husband.  Morgan  v.  Smith,  25  S.  C. 
337. 

But  he  is,  where  he  derived  title 
through  him.  Pledger  v.  Ellerbe,  6  Rich. 
266,  60  Am.  Dec.  123,  81  Am.  Dec.  326, 
52  L.  R.  A.  (N.  S.)  542;  Plantt  v.  Payne, 
2  Bail.  319;  Pyles  v.  Reeves,  4  Rich.  555, 
559,  Ann.  Cas.  12C,  405,  7  A.  L.  R.  863, 
875;  Gayle  v.  Price,  5  Rich.  525;  Pickett 
v.  Lyles,  5  S.  C.  275,  1  A.  L.  R.  1143; 
Horde  v.  Landrum,  5  S.  C.  213. 

Petition. — Petition  need  not  show  the 
deforcement  of  demandant  or  the  posses- 
sion by  defendant.  Foxworth  v.  White,  5 
Strob.    113. 

Parties  defendant. — Warrantor  of  gran- 
tee in  possession  of  the  lands  is  not  a 
necessary  party.  Robertson  v.  Curlee,  59 
S.  C.  454,  38  S.  E.  116.  He  may  defend 
without  being  made  a  formal  party  de- 
fendant. Robertson  v.  Curlee,  59  S.  C. 
454,  38  S.  E.  116;  Goodwyn  v.  Taylor,  2 
Brev.  171;  Davis  v.  Wilbourne,  1  Hill  27, 
26  Am.  Dec.  154,  48  Am.  Dec.  570,  83  Am. 
Dec.  386,  13  L.  R.  A.  (N.  S.)  734,  40  L.  R. 
A.  (N.  S.)  735;  Middleton  v.  Thompson, 
1  Speer  67,  43  Am.  Dec.  570,  83  Am.  Dec. 
386;  Wilson  v.  McElwee.  1  Strob.  65,  43 
Am.  Dec.  569,  83  Am.  Dec.  388,  13  L.  R. 
A.  (N.  S.)  734;  Buckels  v.  Mouzon,  1 
Strob.   448. 

All  parties  in  possession  of  any  portion 
of  the  land  may  be  united  as  defendants 
in  the  same  action.  Bostic  v.  Barnes,  59 
S.  C.  22,  37  S.  E.  24,  at  option  of  the  de- 
mandants.  Shelton  v.   Shelton,   20.   S.  C. 


560,  83  Am.  St.  Rep.  877,  Ann.  Cas.  17A, 
622. 

Statute  of  limitations. — As  cause  for 
defense,  statute  of  limitations  may  be 
pleaded.  Lide  v.  Reynolds,  1  Brev.  76; 
Ramsey  v.  Dozier,  3  Brev.  246;  Mitchell 
v.  Poyas,  1  N.  &  McC.  85;  Rickard  v.  Tal- 
bird,  Rice  Eq.  158,  21  L.  R.  A.  187;  Wilson 
v.  McLenaghan,  McM.  Eq.  35,  39  Am.  St. 
Rep.  31,  Ann.  Cas.  16A,  609;  Caston  v. 
Caston,  2  Rich.  Eq.  1,  39  Am.  St.  Rep. 
31,  49  L.  R.  A.  (N.  S.)  1077,  22  A.  L. 
R.    451,   476. 

Showing  estate  not  dowable. — Grantee 
of  husband  may  show  that  husband's 
estate  was  not  a  dowable  estate.  Secrest 
v.  McKenna,  Rich.  Eq.  72,  1  A.  L.  R. 
1333;  Whitmire  v.  Wright,  22  S.  C.  446,  53 
Am.  Rep.  724;  Brown  v.  Cave,  23  S.  C. 
251,  28  A.  L.  R.  28. 

Damages. — As  to  right  to  recover  dam- 
ages, see  Heyward  v.  Cuthbert,  1  McC. 
386,  21  L.  R.  A.  186. 

Evidence. — As  to  evidence  as  to  mar- 
riage, see  Chapman  v.  Cooper,  5  Rich. 
452,  91  Am.  Dec.  526,  46  Am.  Rep.  762,  57 
Am.  Rep.  456,  89  Am.  St.  Rep.  199,  14 
L.  R.  A.  542,  26  L.  R.  A.  (N.  S.)  298,  Ann. 
Cas.  17A,  84.  As  to  evidence  from  sale 
under  execution  against  him,  see  Steen 
v.  Fowler,  59  S.  C.  220,  37  S.  E.  829,  or  of 
grantee  of  husband,  under  whom  defen- 
dant holds,  see  Plantt  v.  Payne,  2  Bail. 
319;  Gayle  v.  Price,  5  Rich.  525. 

As  to  adverse  possession,  see  Hill  v. 
Grey,  45  S.  C.  91,  22  S.  E.  802. 

As  to  answer  pleading  adverse  posses- 
sion, see  Mitchell  v.  Poyas,  1  N.  &  McC. 
85. 


§  8605.  Issuance  of  writ  of  admeasurement  to  commissioners — proceed- 
ings, return  and  certificate. — On  the  return  of  the  summons,  if  the  heir  at 
law,  or  his  or  her  guardian  (if  he  or  she  be  an  infant),  or  any  other  person 
or  persons  who  may  be  in  possession  of  the  said  lands,  shall  appear,  and 
shall  not  show  sufficient  cause  against  the  petition,  then  the  said  court 
shall  cause  a  writ  for  admeasurement  of  dower  to  be  issued  and  directed  to 
five  persons,  two  of  whom  shall  be  nominated  by  each  of  the  said  parties, 
and  a  fifth  by  the  court,  commanding  them,  or  a  majority  of  them,  within 
one  month  thereafter  (being  first  duly  sworn  for  that  purpose),  fairly, 
justly,  and  impartially,  according  to  the  best  of  their  judgment,  to  admeas- 
ure and  mete  out  to  the  said  petitioner,  and  put  her  in  full  and  peaceable 
possession  of  one-third  part  of  all  the  lands  of  her  deceased  husband;  and 
when  they  have  so  done,  they,  or  a  majority  of  them,  shall  immediately  re- 
turn a  general  plat  of  the  said  lands,  with  a  certificate  thereon  in  writing, 
under  their  hands  and  seals,  describing  the  manner  in  which  they  have 
made  the  admeasurement  aforesaid,  into  the  office  of  the  said  court,  there 
to  be  recorded  and  the  same  shall  be  final  and  conclusive  on  all  parties 
concerned  therein. 

1932  Code,  §  8605;  Civ.  C.  '22,  §  5257;  Civ.  C.  '12,  §  3487;  Civ.  C.  '02,  §  2401;  G.  S. 
2285;  R.  S.  1917;  1786  (4)  742. 


Page  1055  Dower  §  8608 

Direction  of  writ. — Writ  of  admeasure-  Objection  to  return  must  be  made  by 

ment  should  direct  assignment  of  dower  exception.    Mellichamp    v.    Seabrook,    2 

or  assessment  in  lieu  of  it,  Gibson  v.  Mar-  S.  C.  366. 

shall,  5  Rich.  Eq.  254,  otherwise  it  is  in-  Grounds    to    set    aside    returns. — Want 

valid.  Jeffries  v.  Allen,  33  S.  C.  268,  11  of  notice  to  defendant  is  no  ground  to  set 

S.   E.   764.  returns   aside.   Beaty  v.   Hearst,    1   McM. 

Conclusiveness  of  return. — The  return  31.   Nor   is   affidavit   of  two   of   the   five 

is   conclusive   where   no   malpractice   or  commissioners.  Beaty  v.  Hearst,  1  McC. 

error  in  principle  is  shown.  Lesesne  v.  31. 

Russell.  1  Bay  459;  Gibson  v.  Marshall,  6  Three   commissioners   who   met   with- 
Rich.  Eq.  210,  39  Am.  St.  Rep.  34;  Stew-  out   notice   to   the   others   can   make   re- 
art  v.  Blease,  5  S.  C.  433;  Irwin  v.  Brooks,  turn.  Irwin  v.  Brooks,  19  S.  C.  96,  102. 
19    S.    C.    96.  Assignment   of   dower. — It   is   error   to 

Showing  cause  at  return  of  summons,  assign  one  part  as  dower  in  all  lands  of 

— Defendant  must  show  cause  at  return  deceased.  Scott  v.  Scott,  1  Bay,  504,  1  Am. 

of  summons  against  writ.  Gist  v.  Tongue,  Dec.   625,   39   Am.   St.   Rep.   34;   Wither- 

1  N.  &  McC.   110.  spoon  v.  Watt,  18  S.  C.  396,  133  Am.  St. 

Control  of  return  by  court.— Court  has  Rep.  528,  542,  140  Am.  St.  Rep.  613,  14  L. 

control  of  return  and  can  correct  error  R.  A.  293,  18  L.  R.  A.  (N.  S.)  274,  27  L.  R. 

in   law.   Lesesne  v.   Russell,    1   Bay   459;  A.  (N.  S.)  608,  Ann.  Cas.  13E,  419,  5  A.  L. 

Heyward  v.  Cuthbert,  3  Brev.  482,  39  Am.  R.  461. 

St.  Rep.  35,  Ann.  Cas.  12D,  45;  Payne  v.  It  is  also  error  to  assign  more  than  the 

Payne,  Dud.  Eq.  124,  Ann.  Cas.  12D,  42;  law  allows.  Hawkins  v.  Hall,  2  Bay  449. 
Gibson  v.  Marshall,  5  Rich.  Eq.  254. 

§  8606.  Appointment  of  commissioners  on  failure  of  person  appearing 
against  petition  to  nominate. — If  the  person  who  shall  be  served  with  the 
said  summons  shall  appear  on  day  named  therein,  and,  not  showing  suffici- 
ent cause  against  the  petition,  shall  refuse  to  nominate  two  persons  in  the 
manner  and  for  the  purposes  above  directed,  then  the  court  shall  appoint 
them  in  behalf  of  such  heir,  or  other  person  in  possession  of  the  said  land, 
and  they,  together  with  those  nominated  by  the  petitioner,  shall  make  such 
allotment  and  admeasurement  as  before  required;  and  the  said  commis- 
sioners, so  appointed,  or  a  majority  of  them,  having  made  due  return  there- 
of, the  same  shall  be  as  effectual  and  binding  on  all  parties  as  if  done  in  the 
manner  first  above  prescribed. 

1932  Code,  §  8606;  Civ.  C.  '22,  §  5258;  Civ.  C.  '12,  §  3488;  Civ.  C.  '02,  §  2402;  G.  S. 
2286;  R.  S.  1918;  1786  (4)  742. 

§  8607.     Expenses  of  admeasurement  to  be  paid  by  claimant — surveyor. — 

The  persons  who  shall  be  appointed  to  make  such  admeasurement  of  dower, 
or  a  majority  of  them,  may,  if  they  shall  think  necessary,  call  in  to  their 
aid  one  or  more  surveyors  to  run  the  lines  of  the  said  lands,  and  also  the 
division  lines  thereof;  and  the  expenses  that  may  be  incurred  in  making 
such  admeasurement  of  dower,  as  aforesaid,  shall  be  paid  by  the  person 
or_  persons  who  claim  the  property,  or  are  in  possession  of  the  said  lands. 

1932  Code,  §  8607;  Civ.  C.  '22,  §  5259;  Civ.  C.  '12,  §  3489;  Civ.  C.  '02,  §  2403;  G.  S. 
2287:  R.  S.  1919;  1786  (4)  742. 

See    generally,    Harshaw    v.    Davis,    1      Strob.  74. 

§  8608.  Commissioners  to  regard  real  value  of  land — money  in  lieu  of 
dower. — The  said  commissioners,  or  a  majority  of  them,  shall  have  power, 
and  they  are  authorized  and  required,  in  the  admeasurement  aforesaid,  to 
have  relation  and  regard  to  the  true  and  real  value  of  the  lands  in  ques- 
tion; and  where  the  same  cannot,  in  the  opinion  of  a  majority  of  them,  be 
fairly  and  equally  divided,  without  manifest  disadvantage,  then  they,  or  a 
majority  of  them,  as  aforesaid,  shall  assess  a  sum  of  money  to  be  paid  to 


§  8608 


Civil  Code 


Page  1056 


the  widow  in  lieu  of  her  dower  by  the  heir  at  law,  or  such  other  person  or 
persons  who  may  be  in  possession  of  the  said  land. 

1932  Code,  §  8608:  Civ.  C.  '22,  §  5260;  Civ.  C.  '12,  §  3490;  Civ.  C.  '02,  §  2404;  G.  S. 
2288;  R.  S.  1920;  1786  (4)  742. 

Jennings,  1  Bail.  277,  21  L.  R.  A.  186;  Mc- 
Creary  v.  Cloud,  2  Bail.  343,  21  L.  R.  A. 
186. 

Proper  assessment. — One-sixth  of  ap- 
praised value  of  lands  proper  assessment 
for  dower.  Wright  v.  Jennings,  1  Bail. 
277.  21  L.  R.  A.  186;  Payne  v.  Payne, 
Dud.  Eq.  124,  Ann.  Cas.  12D,  42;  Stewart 
v.  Blease,  4  S.  C.  37;  Jefferies  v.  Allen, 
34  S.  C.  189,  13  S.  E.  365. 

Excessive  value. — One-third  value  of 
fee  simple  is  excessive.  Heyward  v.  Cuth- 
bert,  3  Brev.  482,  39  Am.  St.  Rep.  35, 
Ann.  Cas.  12D,  45. 

Correction  of  assessment. — Court  may 
correct  assessment.  Payne  v.  Payne,  Dud. 
Eq.  124,  Ann.  Cas.  12D,  42. 

Assessment  in  surplus  after  encum- 
brance.— As  to  how  dower  assessed  in 
surplus  after  encumbrances,  see  Keith  v. 
Trapier,  Bail.  Eq.  63.  21  L.  R.  A.  187,  12 
A.  L.  R.  1349,  1359;  Davidson  v.  Graves, 
Bail.  Eq.  219,  50  Am.  Dec.  373,  L.  R.  A. 
1916D,  1219,  10  A.  L.  R.  323;  Stoppelbein 
v.  Shulte,  1  Hill  200,  52  L.  R.  A.  (N.  S.) 
542,  Ann.  Cas.  16C,  947. 

Rights  of  alienee  of  husband. — The  al- 
ienee of  the  husband  cannot  claim  home- 
stead in  the  land  aliened,  against  a  judg- 
ment in  favor  of  alienor's  widow  for  a 
sum  of  money  assessed  in  lieu  of  her 
dower  in  the  land.  Elder  v.  Mcintosh,  88 
S.  C.  286,  70  S.  E.  807. 


Measure  of  value  where  land  sold. — 
Where  the  widow  has  consented  to  an  or- 
der for  the  sale  of  the  land,  the  amount 
realized  at  the  sale  is  the  measure  of 
value.  Lanier  v.  Griffin,  11  S.  C.  565, 
Ann.   Cas.   16A,    173. 

Where  land  cannot  be  divided. — The 
commissioners  should  certify  that  the 
land  cannot  be  so  divided.  Heyward  v. 
Cuthbert,  3  Brev.  482,  39  Am.  St.  Rep.  35, 
Ann.  Cas.  12D,  45;  Wright  v.  Jennings,  1 
Bail.  277,  21  L.  R.  A.  186.  Otherwise  they 
must  assign  in  land.  Brown  v.  Duncan, 
4  McC.  346.  39  Am.  St.  Rep.  36,  52  L.  R. 
A.  (N.  S.)  541,  Ann.  Cas.  16C,  947. 

Right  to  rents  and  profits. — If  assigned 
in  land,  demandant  is  entitled  to  third  of 
rents  and  profits  from  defendant  for 
time  he  has  been  in  possession.  Rickard 
v.  Talbird,  Rice  Eq.  158,  21  L.  R.  A. 
187;  Keith  v.  Trapier,  Bail.  Eq.  63,  64, 
21  L.  R.  A.  187,  12  A.  L.  R.  1349,  1359; 
Mey  v.  Mey,  Rich.  Eq.  Ca.  378;  Gordon 
v.  Stevens,  2  Hill  Eq.  429,  27  Am.  Dec. 
445,  51  Am.  Dec.  579,  92  Am.  St.  Rep. 
701,  28  L.  R.  A.  (N.  S.)  660,  22  A.  L.  R. 
440.  460,  493;  Woodward  v.  Woodward,  2 
Rich.  Eq.  23;  Henagan  v.  Harllee,  10  Rich. 
Eq.  285,  52  L.  R.  A.  (N.  S.)  547,  5  A.  L.  R. 
489;  Clark  v.  Tompkins,  1  S.  C.  119;  Ste- 
wart v.  Pearson,  4  S.  C.  4;  Phinney  v. 
Johnson,  15  S.  C.  158. 

Return  must  show  appraised  value  of 
land   as   well   as   assessment.   Wright   v. 


§  8609.  Value  of  dower — how  assessed — improvements. — On  all  assess- 
ments of  dower  against  a  purchaser,  in  behalf  of  a  widow  of  a  former  own- 
er, the  value  of  the  land  at  the  time  of  alienation  by  the  husband,  with 
interest  from  the  accrual  of  the  right  of  dower,  shall  be  taken  and  re- 
ceived by  the  courts  of  this  State  as  the  true  value  on  which  to  assess  the 
said  dower:  provided,  that  in  all  cases,  whether  the  alienation  be  prior  or 
subsequent  to  the  death  of  husband,  the  value  of  the  land,  without  refer- 
ence to  improvements  put  on  it,  shall  be  taken  and  received  as  the  true 
value  on  which  to  assess  the  said  dower. 

1932  Code,  §  8609;  Civ.  C.  '22.  §  5261;  Civ.  C.  '12,  §  3491;  Civ.  C.  '02,  §  2405;  G.  S. 
2289;  R.  S.  1921;  1824  (6)  23;  1825  (7)  330. 

ment  against  administratrix  and  im- 
proved, widow  was  entitled  to  dower  in 
them  as  improved.  Phinney  v.  Johnson, 
15  S.  C.   158. 

Fixed  value. — Price  at  sheriff's  sale 
during  coverture  is  not  fixed  value.  Alex- 
ander v.  Hamilton,  12  S.  C.  39. 

Proper  assessment. — One-sixth  of  ap- 
praised value  of  lands  is  proper  assess- 
ment for  dower.  Wright  v.  Jennings,  1 
Bail.  277,  21  L.  R.  A.  186;  Payne  v.  Payne, 
Dud.  Eq.  124,  Ann.  Cas.  12D,  42;  Douglass 
v.     McDill,     1     Speers     139;     Stewart    v. 


Interest  where  land  aliened  during 
coverture. — The  provisions  of  this  section 
as  to  interest  relate  only  to  cases  where 
the  land  has  been  aliened  during  cover- 
ture. McCreary  v.  Cloud,  2  Bail.  343,  21 
L.   R.   A.   186. 

Improved  value.  —  Value  at  time  of 
alienation  is  not  improved  value.  Russell 
v.  Gee,  2  Mill  254,  39  Am.  St.  Rep.  36; 
Brown  v.  Duncan,  4  McC.  346,  39  Am.  St. 
Rep.  36,  52  L.  R.  A.  (N.  S.)  541,  Ann.  Cas. 
16C,   947. 

But  where  lands  were  sold  under  judg- 
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Blease,  4  S.  C.  37. 

Assessment  not  lien  on  land.  —  Sum 
assessed  is  no  specific  lien  on  land.  Wil- 
liamson v.  Gasque,  24  S.  C.  100. 

But  it  is  a  fixed  judgment.  Williamson 
v.  Gasque,  24  S.  C.  100;  Asbill  v.  Asbill, 
24  S.  C.   355. 

Judgment  for  rent. — It  is  error  to  give 
judgment  for  rent  during  the  detention 


from  widow  before  the  return  from  the 
commissioners.  Pruitt  v.  Pruitt,  57  S.  C. 
155,  35  S.  E.  485. 

Return.  —  Return  must  show  appraised 
value  of  land  as  well  as  assessment. 
Wright  v.  Jennings,  1  Bail.  277,  21  L.  R. 
A.  186;  McCreary  v.  Cloud,  2  Bail.  343, 
21  L.  R.  A.  186. 


§  8610.  How  assessed  when  husband  died  seized. — On  all  assessments  of 
dower  in  lands  of  which  the  husband  died  seized,  the  value  of  the  lands 
at  the  time  of  the  death  of  the  husband,  with  interest  from  the  accrual  of 
the  right  of  dower,  shall  be  taken  and  received  by  the  courts  of  this  State 
as  the  true  value  on  which  to  assess  said  dower. 

1932  Code,  §  8610;  Civ.  C.  '22,  §  5262;  Civ.  C.  '12,  §  3492;  Civ.  C.  '02,  §  2406;  R.  S. 
1922;  1883  (18)  453. 


Measure  of  value. — Where  the  dower 
cannot  be  allotted  in  kind,  and  the  land 
is  sold,  the  measure  of  dower  is  one- 
third  of  the  surplus  proceeds  of  sale, 
after  payment  of  the  incumbrances  and 
expenses,  for  life,  or  one-sixth  absolutely. 
Geiger  v.  Geiger,  57  S.  C.  521,  35  S.  E. 
1031,  1032,  56  L.  R.  A.  41,  58,  4  L.  R.  A. 
(N.  S.)  793,  10  L.  R.  A.  (N.  S.)  1206,  49 
L.  R.  A.  (N.  S.)  1076. 

Value  for  assessment. — Where  prior  to 
this  section  widow  consented  to  sale  un- 
der the  decree,  the  price  was  taken  as 


the  value  on  which  her  dower  was  as- 
sessed. Lanier  v.  Griffin,  11  S.  C.  565, 
Ann.  Cas.  16A,  173.  But  it  is  as  to  such 
sale  since.  Jefferies  v.  Allen,  34  S.  C.  189, 
13  S.  E.  365. 

Where  the  widow  takes  dower  in  place 
of  legacy,  the  assessment  must  be  paid  by 
the  devisees  of  the  land.  Witherspoon  v. 
Watts,  18  S.  C.  396,  138  Am.  St.  Rep.  528, 
542,  140  Am.  St.  Rep.  613,  14  L.  R.  A. 
293,  18  L.  R.  A.  (N.  S.)  274,  27  L.  R.  A. 
(N.  S.)  608,  Ann.  Cas.  13E,  419,  5  A.  L. 
R.  461. 


§  8611.  Proceedings  for  allotment  in  circuit  court  to  conform  to  regula- 
tions of  probate  court. — The  appointment  of  commissioners  and  the  issuing 
of  the  writ  and  other  proceedings  in  relation  to  the  allotment  and  admeas- 
urement of  dower  in  the  circuit  court  shall  be  made  to  conform  as  nearly 
as  may  be  to  the  law  regulating  the  allotment  of  dower  in  the  probate 
court,  as  prescribed  in  probate  court. 

1932  Code,  §  8611;  Civ.  C.  '22,  §  5263;  Civ.  C.  '12,  §  3493;  Civ.  C.  '02,  §  2407;  R.  S. 
1923;  1886  (19)  597. 

Life  tenants  and  remainderman. — As 
to  sale  of  corpus  and  adjustment  of 
rights  between  life  tenants  and  remain- 


derman, see  Kolb  v.  Booth,  80  S.  C.  501, 
61   S.  E.  942. 


CHAPTER  165 

Guardians  and  Wards 

Article  1.  General  Provisions,  §  8612. 

Article  2.  Public  Guardians,  §  8623. 

Article  3.  Testamentary  and  Natural  Guardians,  §  8633. 

Article  4.  Guardians  of  Veterans,  §  8639. 
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ARTICLE  1 
General  Provisions 

8612.  Bond  and  sureties.  8617,  8618.  Removal  from  State. 

8613.  Annual  accounts.  8619.  Removal  from  county. 

8614.  Inventory  of  property.  8620.  Partition   of  cotenancy. 

8615.  Proceedings   against  sureties.  8621,  8622.  Commission  for  services. 

8616.  Death  of  guardian. 

§  8612.     Bond   of    guardians — extent    of    penalty — relief    of    sureties. — The 

judge  of  probate,  on  appointing  a  guardian  to  any  estate,  shall  require  him 
to  enter  into  bond  to  himself  and  his  successors  in  a  penalty  of  double  the 
amount  of  such  estate,  and  shall  have  the  same  power,  as  to  relieving  the 
sureties  of  a  guardian,  which  is  given  to  him  in  the  case  of  relieving  the 
sureties  of  an  administrator.  Provided,  that  when  the  surety  on  any  such 
bond  is  a  corporate  surety  authorized  and  licensed  to  do  business  in  this 
State,  such  bond,  in  the  discretion  of  the  probate  court,  need  only  be  in  a 
penalty  of  one  and  one-half  {Wz)  times  the  amount  of  such  estate. 
Provided,  further,  that  any  person  who  shall  have  heretofore  given  the 
surety  bond  herein  contemplated  may  on  application  to  the  court  requiring 
said  bond,  secure  a  reduction  of  said  surety  bond  to  an  amount  equal  to 
one  and  one-half  (1%)  times  the  value  of  such  estate. 

1932  Code,  §  8612;  Civ.  C.  '22,  §  5543;  Civ.  C.  '12,  §  3764;  Civ.  C.  '02,  §  2671;  G.  S. 
2040;  R.  S.  2170;  1839  (11)  68;  1932  (37)  1155. 

In  general.  —  This   section   refers   to  by  ward  when  the  trust  is  assumed,  but 

guardians  of  estates,  not  of  persons.  Ex  to    all    property    subsequently    accruing, 

parte  Davidge,  72  S.  C.  16,  51  S.  E.  269,  Gray  v.  Brown,  1  Rich.  351,  43  L.  R.  A. 

41  L.  R.  A.  (N.  S.)  592,  608.  (N.   S.)   312. 

Bond  of  guardian. — Gullick  v.   Slaten,  Substituted  surety. — Gullick  v.  Slaten, 

169  S.  C.  244.  168  S.  E.  697.  169  S.  C.  244,   168  S.  E.   697. 

Liability  of  sureties  is  to  extent  of  pen-  Relieving  sureties. — Where  in  relieving 

alty  and  not  merely  to  value  of  property  sureties  the  guardianship  is  not  revoked, 

stated  in  petition.  Johnson  v.   Johnson,  but  new  bond  is  required,  the  old  sure- 

2  Hill  Eq.  277,  29  Am.  Dec.  72,  35  Am.  ties    are    released    from    future    default. 

Dec.  682,  45  Am.  Dec.  210,  66  Am.  Dec.  Field  v.  Pelot,  McM.  Eq.  369,  70  Am.  St. 

711,  89  Am.  St.  Rep.  303,  11  L.  R.  A.  (N.  Rep.  445,  21  L.  R.  A.  249,  39  L.  R.  A.  (N. 

S.)  301,  312,  37  L.  R.  A.  (N.  S.)  772,  L.  R.  S.)  964. 

A.   1916E,  865,  2  A.  L.  R.  994,  1004,  6  A.  But  they  remain  liable  for  all  property 

L.  R.  117,  21  A.  L.  R.  1018.  then  in  the  hands  of  the  guardian.  Hall 

And  is  not  limited  to  property  owned  v.  Hall,  45  S.  C.  166,  222  S.  E.  818. 

§  8613.     Rendition  of  annual  accounts — penalty. — All  guardians  of  estates 

appointed  by  the  judge  of  probate  shall  render  to  him  an  annual  account  of 

their  actings  and  doings,  as  executors  or  administrators  are  required  by 

law  to  do,  and  upon  making  default  shall  forfeit  their  commissions. 

§ 
2041;  R.  S.  2171;  1745  (3)  667;  1814  (7)  327;  1839  (11)  68. 

Guardian  forfeited  commissions  by  Applied  in  Andrews  v.  United  States 
failure  render  annual  accounts.  Gullick  Fidelity,  etc.,  Co.,  154  S.  C.  456,  151  S. 
v.  Slaten,  169  S.  C.  244;  168  S.  E.  697.  E.    745. 

§  8614.  Guardians  and  committees  required  to  make  inventory  of  prop- 
erty to  probate  judge. — All  guardians  and  committees  now  appointed,  or 
hereafter  appointed,  by  the  probate  judge  of  any  of  the  counties  of  this 
State  shall,  within  ninety  days  from  the  date  of  their  appointment,  make  a 
full  and  complete  inventory  of  all  personal  and  real  estate  belonging  to 
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their  wards  and  shall  annually  thereafter  make  to  said  probate  judge  a 
full  and  complete  return,  itemized  and  verified  under  their  oath,  showing 
disposition  made  of  all  such  property,  real,  personal  or  mixed,  coming  into 
their  hands,  and  upon  their  failure  to  make  such  return,  the  same  proceed- 
ing shall  be  had  as  in  the  case  of  executors  and  administrators. 
1932  Code,  §  8614;  Civ.  C.  '22,  §  5545;  1915  (29)  100. 

§  8615.  Proceedings  against  sureties. — Any  judge  of  probate  shall  have 
power  to  pronounce  a  decree  against  any  guardian  by  him  appointed,  upon 
final  account,  which  shall  authorize  such  proceedings  against  the  sureties 
of  such  guardian  as  may  be  taken  in  the  like  cases  against  the  sureties  of 
an  administrator. 

1932  Code,  §  8615;  Civ.  C.  '22,  §  5546;  Civ.  C.  '12,  §  3766;  Civ.  C.  '02,  §  2673;  G.  S. 
2042:  R.  S.  2172;  1839  (11)  67. 

Action  at  law  on  bond. — There  can  be  such  decree  against  the  principal  cannot 
no  action  at  law  on  bond  until  decree,  be  proved  unless  set  out  in  plea  of  surety. 
Anderson  v.  Maddox,  3  McC.  237;  Har-  Davant  v.  Webb,  2  Rich.  379. 
rington  v.  Cole,  3  McC.  509;  James  v.  Reduction  of  decree. — Sureties  may  re- 
Wallace,  4  McC.  121;  Somerall  v.  Gibbes,  duce  the  amount  of  the  decree  by  prop- 
4  McC.  547;  Pratt  v.  McJunkin,  4  Rich.  5.  er  proof  thereof.  Pratt  v.  McJunkin,  4 
57  Am.  Dec.  228,  43  L.  R.  A.  (N.  S.)  312.  Rich.  5,  57  Am.  Dec.  228,  43  L.  R.  A.  (N. 

Errors  in  decree. — As  defense,  errors  in  S.)  312. 

§  8616.  Account  in  case  of  death  of  guardian — effect. — In  case  of  the  death 
of  any  guardian  not  represented  by  an  executor  or  administrator,  the  judge 
of  probate  shall  take  the  same  measures  for  an  account  and  decree  against 
him,  which  shall  have  the  like  force  and  effect  against  his  sureties  and 
estate,  as  is  provided  by  law  respecting  an  administrator. 

1932  Code.  §  8616;  Civ.  C.  '22,  §  5547;  Civ.  C.  '12,  §  3767;  Civ.  C.  '02,  §  2674;  G.  S. 
2043;  R.  S.  2173;  1839  (11)  68. 

§  8617.  Citation  of  trustees  and  committees  removed  frcm  State  for  'en 
months. — In  case  of  change  of  domicile  by  any  trustee,  guardian  of  minors, 
committee  of  lunatics  and  persons  non  compos  mentis,  to  a  place  beyond 
the  limits  of  this  State,  and  absence  therefrom  for  ten  consecutive  months 
then  last  past,  and  such  change  or  absence  is  made  to  appear  to  the  satis- 
faction of  the  judge  of  probate  of  the  county  wherein  the  appointment  was 
made,  it  shall  be  the  duty  of  such  judge  of  probate  to  cite  such  trustee, 
guardian  of  minors,  committee  of  lunatics  and  persons  non  compos  mentis, 
to  account  in  person  before  him,  on  a  day  named  in  the  citation,  which 
shall  not  be  less  than  sixty  days  from  the  date  thereof;  and  such  citation 
shall  be  served  upon  such  absent  trustee,  guardian  of  minors,  committee  of 
lunatics  and  persons  non  compos  mentis,  by  publication  forthwith,  once  a 
week  for  four  weeks,  in  the  newspaper  in  which  the  said  judge  of  probate 
published  his  official  advertisements,  and  a  copy  shall  be  mailed  to  such 
absent  trustee,  guardian  of  minors,  committee  of  lunatics  and  persons  non 
compos  mentis,  at  his,  her  or  their  place  of  residence,  if  it  is  known,  or  can 
with  reasonable  diligence  be  ascertained. 

1932  Code,  §  8617;  Civ.  C.  '22,  §  5548;  Civ.  C.  '12,  §  3768;  Civ.  C.  '02,  §  2675;  G.  S. 
2044;  R.  S.  2174;  1878  (16)  700. 

§  8618.  Revocation  of  appointment  of  absent  trustee  or  committee. — If, 
upon  such  citation,  such  absent  trustee,  guardian  of  minors,  committee  of 
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lunatics  and  persons  non  compos  mentis,  fail  to  appear  in  person  upon  the 
day  named,,  and  render  a  return  of  his  administration  up  to  date,  or,  ap- 
pearing by  attorney,  fails  to  disprove  a  change  of  domicile  and  continuous 
absence  for  ten  months  next  preceding  the  date  of  citation,  the  appointment 
shall  be  revoked  and  annulled. 

1932  Code,  §  8618;  Civ.  C.  '22,  §  5549;  Civ.  C.  '12,  §  3769;  Civ.  C.  '02,  §  2676;  G.  S. 
2045;  R.  S.  2175;  1878  (16)  701. 

§  8619.  Change  of  guardianship  when  ■ward  or  minor  moves  from  county 
and  transfer  of  personal  estate. — When  the  ward  or  wards  of  any  general 
or  public  guardian  move  from  the  county  in  which  the  guardian  has  already 
been  appointed  to  some  other  county  within  this  State  and  takes  up  his, 
her  or  their  legal  residence  in  such  county,  such  ward  or  wards  if  fourteen 
years  of  age  or  over,  and  if  under  fourteen  years  of  age,  then  the  father,  if 
living,  and  if  not,  then  the  mother,  and  if  neither  parents  are  living  then 
the  one  with  whom  such  ward  or  minors  have  their  residence,  may  petition 
the  probate  court  of  the  county  of  the  residence  of  such  minor  for  the  ap- 
pointment of  a  guardian  or  guardians  residing  within  their  county,  and 
such  appointment  shall  be  made  if  the  probate  court  of  such  county  shall 
adjudge  that  it  is  for  the  interest  of  the  minors  to  appoint  a  guardian  in 
such  county.  When  such  guardian  or  guardians  have  been  appointed  and 
qualified,  the  probate  court  of  the  county  of  the  former  residence  shall, 
after  requiring  the  guardian  appointed  by  his  court  to  account  to  and  de- 
liver in  said  court  all  the  estate  of  such  ward  or  minors,  transfer  the  same 
to  the  probate  court  of  the  county  in  which  they  reside,  or  deliver  the  same 
to  the  guardian  or  guardians  who  have  qualified  in  said  county  upon  the 
presentation  of  a  certificate  of  the  qualification;  and  thereupon  the  juris- 
diction of  the  probate  court  of  the  county  from  which  such  estate  is  trans- 
ferred shall  be  relinquished  and  the  said  court  may  discharge  the  sureties 
of  such  guardian. 

1932  Code,  §  8619;  1930  (36)  1095. 

See  §  222. 

§  8620.  Guardians  to  apply  for  partition  where  lands  descend  in  copar- 
cenary, etc. — The  guardian  or  guardians  of  children  under  age  shall  be  re- 
quired and  directed  to  apply  to  the  court  for  an  order  of  partition  in  all 
cases  where  any  lands  shall  be  given  or  descend  to  such  children  in  co- 
parcenary, joint-tenancy  or  tenancy  in  common  (and  no  provision  made  by 
will  or  otherwise  how  such  lands  shall  be  divided),  in  case  any  one  of  the 
said  coparceners,  joint-tenants  or  tenants  in  common,  shall  neglect  to  apply 
for  such  partition  for  twelve  months  after  becoming  of  age. 

1932  Code,  §  8620;  Civ.  C.  '22,  §  5550;  Civ.  C.  '12,  §  3770;  Civ.  C.  '02,  §  2677;  G.  S. 
2046;  R.  S.  2176;  1748  (3)  708. 

§  8621.  Commissions. — All  guardians  having  the  care  of  the  estates  of 
minors,  idiotic  and  insane  persons,  and  persons  non  compos  mentis,  shall 
have  the  same  commissions  for  their  services  as  are  allowed  by  law  to 
executors,  administrators  and  other  trustees. 

1932  Code,  §  8621;  Civ.  C.  '22,  §  5551;  Civ.  C.  '12,  §  3771;  Civ.  C.  '02,  §  2678;  G.  S. 
2049;  R.  S.  2177;  1745  (3)  668;  1789  (5)  112. 

See    generally,    Booth    v.    Sineath,    2      15C,    1022;    Ex    parte    Commissioner,    3 
Strob.  Eq.  31,  57  Am.  Dec.  229,  Ann.  Cas.      Rich.  Eq.  13. 
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§  8622.  Commissions  to  deceased  guardian. — When  any  guardian  of  an  in- 
fant dies  after  receiving  any  of  the  funds  of  his  or  her  ward,  the  estate  of 
such  deceased  guardian  shall  be  allowed  commissions  for  paying  over,  as 
well  as  for  receiving,  the  funds  of  such  ward  remaining  in  the  hands  of 
such  guardian  at  the  time  of  his  or  her  death:  provided,  the  payment  over 
is  made  to  the  ward,  and  not  to  another  guardian. 

1932  Code,  §  8622;  Civ.  C.  '22,  §  5552;  Civ.  C.  '12,  §  3772;  Civ.  C.  '02,  §  2679;  G.  S. 
2050;  R.  S.  2178;  1859  (12)  825. 

In    general. — Such    commissions    were      Priester,  8  Rich.  Eq.  248,  L.  R.  A.  1917C, 
not   allowed   before   this   Act.    Floyd    v.      194. 


ARTICLE  2 

Public  Guardians 

8623,  8624.  Appointment  of  judge  of  pro-  8628.  Approval  of  investments, 

bate.  8629.  Discharge  of  guardians. 

8625.  Order  of  appointment.  8630.  Duty  of  clerk  of  court. 

8626.  Powers,  duties  and  compensation.  8831.  Transfer  of  property  to  successor. 

8627.  Report  of  investments.  8632.  Formation  of  new  counties. 

§  8623.  Judge  of  probate  appointed  guardian  in  certain  cases — when  and 
how — liability. — The  judge  of  probate  for  each  county  in  this  State  shall 
be  required  to  act  as  the  guardian  of  the  estates  of  minors,  idiots  and  luna- 
tics in  their  respective  counties  where  such  minors,  idiots  or  lunatics  have 
no  general  or  testamentary  guardian  or  guardians,  and  where  it  is  made 
satisfactorily  to  appear  to  the  court  of  common  pleas,  or  a  judge  of  said 
court  at  chambers,  on  a  petition  filed  for  that  purpose,  and  on  proof  that 
the  notice  of  the  object  of  the  said  petition,  together  with  a  statement  of 
the  nature,  condition  and  value  of  the  estate  of  said  minor,  idiot  or  lunatic 
has  been  inserted  once  a  week  for  two  weeks  previously  in  some  public 
newspaper  published  in  said  county,  or,  if  there  be  none,  in  some  adjoining 
county,  and  also  at  the  door  of  the  court  house,  that  no  fit,  competent  and 
responsible  person  can  be  found  who  is  willing  to  assume  such  guardian- 
ship; and  the  judge  of  probate  appointed  as  such  guardian  and  his  sureties 
shall  be  held  responsible  upon  his  official  bond  for  all  estates  of  such 
minors,  idiots  and  lunatics  received  by  him. 

1932  Code,  §  8623;  Civ.  C.  '22,  §  5553;  Civ.  C.  '12,  §  3773;  Civ.  C.  '02,  §  2680;  G.  S. 
2051;  R.  S.  2179;  1880  (17)  463;  1891  (20)  1121. 

This  does  not  create  a  separate  office,  and  for  funds  received  from  sale  of  real 

but   merely   imposes   new   duties   on   the  estate   in   aid   of  assets   to   pay   debts   of 

probate  judge.  State  v.  Green,  52  S.  C.  decedents.  In  re  Wells  et  al.  Snyder  et 

520,  30  S.  E.  683,  Ann.  Cas.  13D,  511.  al.  v.  Scott  et  al.,  174  S.  C.  403,  177  S.  E. 

Official  bond  of  probate  judge  is  liable  665. 
for   funds   received    as    public    guardian 

§  8624.  Application  for  appointment. — The  application  for  the  appoint- 
ment of  the  judge  of  probate  as  such  guardian  shall  be  made  by  the  father, 
mother,  husband,  brother,  executor,  administrator  or  other  person  inter- 
ested in  said  minor,  idiot  or  lunatic,  and  shall  state  the  name  and  age  of 
the  minor,  idiot  or  lunatic,  the  character  and  value  of  the  estates  of  such 
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minor,  idiot  or  lunatic,  and  that  such  minor,  idiot  or  lunatic  has  no  general 
or  testamentary  guardian,  and  that  no  fit,  competent  or  responsible  person 
can  be  found  who  is  willing  to  assume  said  trust,  and  shall  be  subscribed 
and  sworn  to  by  the  party  making  the  application. 

1932  Code,  §  8624;  Civ.  C.  '22,  §  5554;  Civ.  C.  '12.  §  3774;  Civ.  C.  '02,  §  2681:  G.  S. 
2052;  R.  S.  2180;  1880  (17)  463. 

§  8625.  Order  of  appointment. — The  court  or  judge  hearing  such  applica- 
tion, if  satisfied  that  the  interest  of  the  minor,  idiot  or  lunatic  would  be  best 
subserved  by  such  appointment,  shall  endorse  on  such  application  an  order 
appointing  the  judge  of  probate  such  guardian  and  authorizing  him  to  re- 
ceive the  estates  of  such  minor,  idiot  or  lunatic,  and  to  sign  and  seal  all 
necessary  and  proper  releases  and  discharges  relating  thereto. 

1932  Code,  §  8625;  Civ.  C.  '22,  §  5555:  Civ.  C.  '12,  §  3775;  Civ.  C.  '02,  §  2682;  R.  S. 
2181;   1880  (17)  463. 

§  8626.  Powers  and  liabilities  of  guardian — compensation. — The  judge  of 
probate  so  appointed  shall  have  all  the  powers  and  be  subject  to  all  the 
liabilities  of  guardians  appointed  by  the  court  of  probate,  and  shall  be  en- 
titled to  like  compensation. 

1932  Code,  §  8626;  Civ.  C.  '22,  §  5556;  Civ.  C.  '12,  §  3776;  Civ.  C.  "02,  §  2683;  R.  S. 
2182;  1880  (17)  463. 

§  8627.  Report  of  investments,  etc. — The  judge  of  probate  for  each  county 
in  this  State  shall  annually,  at  the  first  term  of  the  court  of  common  pleas 
in  and  for  his  county,  and  oftener  if  required  by  the  presiding  judge  of  the 
circuit,  submit  in  open  court  a  report,  under  oath,  of  all  his  actings  and 
doing  as  such  public  guardian,  which  report,  if  satisfactory,  shall  be  ap- 
proved by  the  presiding  judge  by  endorsement  thereon,  and  shall  be  filed 
in  the  office  of  the  clerk  of  court  of  common  pleas  of  said  county. 

The  annual  report  of  the  judge  of  probate,  as  public  guardian,  required 
by  this  section,  shall  state  the  name  of  each  minor,  idiot  or  lunatic,  the  date 
when  appointed  guardian  of  such  minor,  idiot  or  lunatic;  the  value  of  the 
estates  of  such  minor,  idiot  or  lunatic;  of  what  the  same  consists;  the 
amount  and  character  of  the  investments,  if  any,  and  when  and  by  whom 
made,  and  what  amount,  if  any,  remains  uninvested,  and  the  amounts  re- 
ceived and  paid  out  since  last  report,  properly  vouched,  and  such  recom- 
mendations as  he  may  deem  most  to  the  advantage  of  his  wards  respec- 
tivelv. 

1932  Code,  §  8627;  Civ.  C.  '22,  §  5557;  Civ.  C.  '12,  §  3777;  Civ.  C.  '02,  §  2684;  G.  S. 
2053;  R.  S.  2183;  1880  (18)  464. 

§  8628.  Investments  to  be  approved — record. — All  investments  made  by 
the  judge  of  probate  as  public  guardian  shall  be  made  under  the  direction 
and  with  the  approval  of  the  presiding  judge,  or  the  judge  of  the  circuit 
in  which  said  judge  of  probate  resides,  upon  a  petition  and  proof  that  said 
proposed  investment  is  a  safe  and  proper  one;  that  the  public  guardian  shall 
have  due  notice  of  the  petition  and  of  the  time  and  place  of  taking  testi- 
mony thereunder,  with  the  right  to  cross-examine  petitioners'  witnesses, 
and  to  offer  testimony;  and  the  said  petition,  testimony  or  decree  made 
thereupon  by  said  court  or  judge  shall  be  duly  recorded  as  provided  in  sec- 
tion 8630. 
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1932  Code,  §  8628;  Civ.  C.  '22,  §  5558;  Civ.  C.  '12,  §  3778;  Civ.  C.  '02,  §  2685;  R.  S. 
2184;  G.  S.  2054;  1891  (20)  1122. 

§  8629.  Discharge  of  guardian. — All  orders  of  discharge  of  the  judge  of 
probate,  as  public  guardian,  shall  be  granted  by  the  presiding  judge  or 
the  judge  of  the  circuit  in  which  said  judge  of  probate  resides,  it  being 
made  satisfactorily  to  appear  that  a  full  and  fair  accounting  has  been  had 
with  the  parties  entitled  to  the  estates  received  by  him  as  such  guardian. 

1932  Code,  §  8629;  Civ.  C.  '22,  §  5559;  Civ.  C.  '12,  §  3779;  Civ.  C.  '02,  §  2686;  G.  S. 
2055;  R.  S.  2185;  1880  (18)  464. 

§  8630.  Duty  of  clerk  of  court. — The  clerk  of  the  court  of  common  pleas 
shall  keep  a  separate  journal  of  all  proceedings  and  orders  relating  to  mat- 
ters of  the  judge  of  probate  as  public  guardian,  and  shall  keep  all  books, 
papers  and  records  relating  to  the  same  in  a  separate  apartment  in  his  of- 
fice, neatly  put  up  in  packages  and  endorsed,  and  the  said  clerk  shall  be 
entitled  to  charge  and  receive  for  the  services  so  rendered  the  same  costs 
and  fees  which  would  be  charged  for  similar  services  rendered  in  the  court 
of  probate. 

1932  Code,  §  8630;  Civ.  C.  '22,  §  5560;  Civ.  C.  '12,  §  3780;  Civ.  C.  '02,  §  2687;  G.  S. 
2056;  R.  S.  2186;  1880  (17)  464. 

§  8631.  On  retirement  or  death  of  judge,  moneys,  etc.,  turned  over  to  suc- 
cessor.— The  judge  of  probate  retiring  from  office,  or  in  case  of  the  death 
of  the  judge  of  probate,  his  executor  or  administrator,  shall  turn  over  all 
moneys,  bonds,  mortgages,  notes  and  other  choses  in  action,  and  all  books, 
paper  and  other  writings  in  his  hands,  custody  and  control,  as  such  public 
guardian,  to  his  successor  in  office,  who  thereupon  shall  assume  all  the 
duties  of  such  public  guardian,  and  be  invested  with  all  the  powers  and  be 
subject  to  all  the  liabilities  of  such  guardian. 

The  costs  for  all  proceedings  under  this  article  shall  be  the  same,  and 
none  other,  than  for  similar  proceedings  in  the  court  of  probate. 

1932  Code.  §  8631;  Civ.  C.  '22,  §  5561;  Civ.  C.  '12,  §  3781;  Civ.  C.  '02,  §  2688;  G.  S. 
2057;  R.  S.  2187;  1880  (18)  464. 

§  8632.  Estates  of  minors  turned  over  to  probate  judge  on  formation  of 
new  counties. — In  all  cases  where  a  new  county  has  been  formed  or  created 
out  of  portions  of  an  old  county  or  counties,  the  probate  judge  for  said  new 
county  shall  act  as  guardian  of  the  estates  of  minors,  idiots  and  lunatics 
formerly  residing  in  that  portion  of  the  said  old  county  or  counties  formed 
and  created  unto  the  said  new  county;  or  where  the  said  minors,  idiots  and 
lunatics  now  reside  in  said  new  county;  and  the  probate  judge  of  the  said 
old  county  or  counties  is  acting  as  guardian  of  the  said  minors,  idiots  or 
lunatics,  he  shall,  upon  application  of  any  one  in  their  behalf,  turn  over 
and  deliver  to  the  probate  judge  of  the  said  new  county  the  estates  of  said 
minors,  idiots  or  lunatics,  and  the  probate  judge  of  the  said  new  county 
shall  receive  the  same  as  guardian,  and  be,  and  hereby  is,  constituted 
guardian  of  said  estates  in  lieu  and  in  place  of  the  probate  judge  of  the  old 
county  or  counties,  and  his  official  bond  shall  be  liable  as  such,  as  now  pro- 
vided by  law  in  such  cases.  In  case  the  probate  judge  of  the  said  old  county 
or  counties  refuses  or  fails,  within  ten  days  after  being  requested  so  to 
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do,  to  turn  over  and  deliver  the  said  estates  of  said  minors,  idiots  or  luna- 
tics formerly  in  his  county  but  formed  into  a  new  county,  or  of  such  who 
have  removed  into  said  new  county,  the  party  making  said  application  may 
apply  to  any  circuit  judge  in  this  State,  at  chambers,  upon  four  days'  notice, 
for  an  order  requiring  said  probate  judge  to  comply  with  the  provisions 
of  this  section;  and  the  said  probate  judge  so  failing  or  refusing  to  turn  over 
and  deliver  said  estates  shall  be  liable  to  pay  all  cost  of  the  proceeding,  in- 
cluding reasonable  counsel  fees,  to  be  fixed  by  the  court  in  said  order.  That 
no  commissions  shall  be  charged  or  collected  by  either  probate  judge  for 
delivering  the  said  estates  or  for  removing  the  same. 

1932  Code,  §  8632;  Civ.  C.  '22,  §  5562;  Civ.  C.  '12,  §  3782;  1906  (25)  9. 


ARTICLE  3 

Testamentary  and  Natural  Guardians 

8633,    8634.   Appointment     of    guardians      8636.  Custodian   as   guardian. 

for  minors.  8637.  Returns  of  custodians. 

8635.  Action  for  recovery  of  children.  8638.  Parents  as  joint  natural  guardians. 

§  8633.  How  custody  of  minors  may  be  disposed  of. — The  father  of  any 
child,  or  children,  under  the  age  of  twenty-one  years,  and  not  married,  if 
the  mother  be  dead,  or  the  mother  of  any  such  child,  or  children,  the  father 
being  dead,  whether  such  father  or  mother  be  under  the  age  of  twenty-one 
years,  or  of  full  age,  may,  by  his  or  her  deed,  executed  and  recorded  ac- 
cording to  law,  or  by  his  or  her  last  will  and  testament,  made  and  probated 
according  to  law,  dispose  of  the  custody  and  tuition  of  such  child,  or  chil- 
dren, for  and  during  such  time  as  he,  she,  or  they,  respectively,  remain 
under  the  age  of  twenty-one  years,  to  any  person  or  persons,  in  possession 
or  remainder.  But  no  such  deed  shall  be  valid  unless  signed  by  both  father 
and  mother,  if  both  be  living:  provided,  that  nothing  herein  shall  be  con- 
strued to  abrogate,  lessen  or  interfere  with  the  right  and  duty  of  a  court 
of  competent  jurisdiction  at  any  time,  as  heretofore,  to  transfer  and  assign 
the  custody  of  a  child  for  its  best  interest. 

1932  Code,  §  8633;  Civ.  C.  '22,  §  5563;  Civ.  C.  '12,  §  3783;  Civ.  C.  '02,  §  2689;  G.  S. 
2058;  R.  S.  2189;  1748  (3)  708;  1887  (19)  791;  1910  (26)  705. 

See  section  8679  for  mode  of  adopting  Ann.  Cas.  14A,  743,  759,  20  A.  L.  R.  829; 

child   so   that   he   can   inherit   from   one  Ex  parte  Reynolds,  73  S.  C.  296,  53  S.  E. 

adopting  him.  490,  114  Am.  St.  Rep.  86,  16  L.  R.  A.  (N. 

In   general.— This    section   enables    the  S.)  1004,  41  L.  R.  A.  (N.  S.)  582,  42  L.  R. 

father  to  extend  whatever  power  of  dis-  A.   (N.   S.)    1016,  6  Ann.   Cas.   936,   Ann. 

position  the  statute  confers  on  him  dur-  Cas.    14 A.    743,    759;    Ex   parte   Tillman, 

ing  his  life.  Ex  parte  Tillman,  84  S.  C.  84  S.  C.  552,  66  S.  E.  1049,  26  L.  R.  A.  (N. 

552,  66  S.  E.  1049,  26  L.  R.  A.  (N.  S.)  781,  S.)  781,  41  L.  R.  A.  (N.  S.)  586,  42  L.  R.  A. 

41  L.  R.  A.  (N.  S.)  586,  42  L.  R.  A.  (N.  S.)  (N.    S.)    1018,   Ann.   Cas.    13B,   887,   Ann. 

1018,  Ann.  Cas.  13B,  887,  Ann.  Cas.  14A,  Cas.   14A,  744,  755. 

744,  755.  See  generally  as  to  custody  of  child  be- 
As  to  father's  right  to  custody  of  per-  tween  father  and  maternal  grandparents. 

son,  see  Ex  parte  Davidge,  72  S.  C.  16,  Douglass  v.  Merriman,  163  S.  C.  210,  161 

51  S.  E.  289,  41  L.  R.  A.  (N.  S.)  592,  608,  S.  E.  452. 

§  8634.  Disposition  of  custody  valid. — Such  disposition  of  the  custody  of 
such  child  or  children  shall  be  good  and  effectual  against  all  and  every 
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person  or  persons  claiming  the  custody  of  such  child  or  children,  as  guard- 
ian in  socage  or  otherwise. 

1932  Code,  §  8634;  Civ.  C.  '22,  §  5564;  Civ.  C.  '12,  §  3784;  Civ.  C.  '02,  §  2690;  G.  S. 
2059;  R.  S.  2190;  1748  (3)  708;  1887  (19)  791. 

Applied  in  Ex  parte  Tillman,  84  S.  C.      A.  (N.  S.)  1018,  Ann.  Cas.  13B,  887,  Ann. 
552,  558,   66  S.  E.   1049,   26   L.   R.  A.   (N.      Cas.   14A,  744,  755. 
S.)  781,  41  L.  R.  A.  (N.  S.)  586,  42  L.  R. 

§  8635.  Custodian  may  maintain  action  for  recovery  of  children,  etc. — Any 
person  or  persons,  to  whom  the  custody  of  any  child  or  children  has  been 
or  shall  be  disposed  or  devised,  as  provided  by  the  two  preceding  sections 
of  this  article,  shall  and  may  maintain  an  action  against  any  person  or 
persons  who  shall  wrongfully  take  away  or  detain  such  child  or  children, 
for  the  recovery  of  such  child  or  children,  and  shall  and  may  recover  dam- 
ages for  the  same  in  the  said  action,  for  the  use  and  benefit  of  such  child 
or  children. 

1932  Code,  §  8635;  Civ.  C.  '22,  §  5565;  Civ.  C.  '12,  §  3785;  Civ.  C.  '02,  §  2691;  G.  S. 
20<i0;  R.  S.  2191;  1748  (3)  708;  1887  (19)  791. 

§  8636.  Custodian  to  have  rights  of  guardian. — Any  person  or  persons  to 
whom  the  custody  of  any  child  or  children  has  been  or  shall  be  disposed  or 
devised  as  provided  by  sections  8633  and  8634,  may  take  into  his,  her  or 
their  possession  to  and  for  the  use,  support  and  education  of  such  child  or 
children,  all  property,  real  and  personal,  which  by  such  deed  or  will  shall 
have  been  conveyed  or  devised,  or  bequeathed  to  such  child  or  children, 
till  their  respective  age  of  twenty -one  years,  or  for  such  lesser  time  as  may 
be  fixed  by  such  deed  or  will  aforesaid;  and  may  receive  and  receipt  for 
the  proceeds  of  any  life  insurance  taken  out  by  the  parent  for  the  benefit 
of  such  child  or  children,  and  may  do  all  acts  in  relation  thereto  which  a 
guardian  appointed  according  to  law  might  do. 

1932  Code,  §  8636;  Civ.  C.  '22,  §  5566;  Civ.  C.  '12,  §  3786;  Civ.  C.  '02,  §  2692;  G.  S. 
2061;  R.  S.  2192;  1887  (19)  791;  1912  (27)  34. 

§  8637.  Returns  to  be  made  to  probate  judge. — The  custodian  so  appointed 
by  deed  or  will  shall  make  a  return  to  the  judge  of  probate  of  all  the  prop- 
erty which  shall  come  into  his  or  her  possession,  and  account  annually  for 
the  rents,  profits  and  income  thereof,  and  be  liable  therefor,  in  the  same 
manner  and  to  the  same  extent  as  guardians  appointed  by  law. 

1932  Code.  §  8637:  Civ.  C.  '22,  §  5567;  Civ.  C.  '12,  §  3787;  Civ.  C.  '02,  §  2693;  G.  S. 
2061;  R.  S.  2192;  1887  (19)  791. 

§  8638.  Mother  and  father  to  have  equal  rights  in  custody,  etc.,  of  minor 
children. — The  wife  and  husband  are  the  joint  natural  guardians  of  their 
minor  children  and  are  equally  charged  with  their  welfare  and  education, 
and  the  care  and  management  of  their  estates;  and  the  wife  and  husband 
shall  have  equal  power,  rights  and  duties,  and  neither  parent  has  any  right 
paramount  to  the  right  of  the  other  concerning  the  custody  of  the  minor  or 
the  control  of  the  services  or  the  earnings  of  such  minor  or  any  other 
matter  affecting  the  minor.  Neither  parent  shall  forcibly  take  a  child  from 
the  guardianship  of  the  parent  legally  entitled  to  its  custody.  The  welfare 
of  the  minor  shall  be  the  first  consideration  and  the  court  having  jurisdic- 
tion shall  determine  all  questions  concerning  the  guardianship  of  the  minor. 
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Nothing  herein  contained  shall  be  construed  to  relieve  the  father  of  his 
common  law  obligation  to  support  his  children,  nor  shall  it  be  construed 
to  increase  the  liability  of  the  mother  to  support  the  children. 
1932  Code,  §  8638;  1923  (33)  42. 

Wife  taking  child  out  of  state. — Wife,  Welfare  of  child. — Legal  rights  of  pa- 

by  taking  child  from  State,  without  hus-  rent  must  be  subordinated  to  welfare  of 

band's    knowledge    or    consent,    violated  child  in  determining  rights  to  child's  cus- 

this   section.    Graydon   v.    Graydon,    150  tody.  Graydon  v.  Graydon,  150  S.  C.  117, 

S.  C.   117,   147  S.  E.  749.  147  S.  E.   749. 


ARTICLE  4 
Guardians  of  Veterans 

8639.  Definitions.  8649.  Compensation. 

8640.  Appointment  of  guardians.  8650.  Investments. 

8641.  Number  of  wards.  8651.  Use  of  estate  for  support. 

8642.  Petition  for  appointment.  8652.  Copies  of  records. 

8643.  Evidence  of  need  for  guardian.  8653.  Commitment  to  hospital. 

8644.  Certificate  of  incompetency.  8654.  Final  discharge. 

8645.  Notice  of  petition.  8655,   8656.  Construction  and  citation  of 

8646.  Bond  and  fitness  of  guardian.  article. 

8647.  Reports  of  guardian.  8657.  Uniformity  of  purpose. 

8648.  Failure  to  report.  8658.  Sections  independent. 

§  8639.  Definitions. — As  used  in  this  article:  the  term  "person"  includes 
a  partnership,  corporation  or  an  association.  The  term  "bureau"  means  the 
United  States  veterans  bureau  or  its  successor.  The  term  "estate"  and  "in- 
come" shall  include  only  moneys  received  by  the  guardian  from  the  bureau 
and  all  earnings,  interest  and  profits  derived  therefrom.  The  term  "bene- 
fits" shall  mean  all  moneys  payable  by  the  United  States  through  the 
bureau.  The  term  "director"  means  the  director  of  the  United  States 
veterans'  bureau  or  his  successor.  The  term  "ward"  means  a  beneficiary  of 
the  bureau.  The  term  "guardian"  as  used  herein  shall  mean  any  person 
acting  as  a  fiduciary  for  a  ward. 
1932  Code,  §  8639;  1929  (36)  262. 

§  8640.  Appointment  of  guardians — make  administrator  of  veterans'  af- 
fairs party  to  certain  actions. — Whenever,  pursuant  to  any  law  of  the 
United  States  or  regulation  of  the  bureau,  the  director  requires,  prior  to 
payment  of  benefits,  that  a  guardian  be  appointed  for  a  ward,  such  ap- 
pointment shall  be  made  in  the  manner  hereinafter  provided. 

The  administrator  of  veterans'  affairs,  or  his  successor,  is  and  shall  be  a 
party  in  interest  in  any  proceeding,  heretofore  or  hereafter  brought  under 
any  law  of  this  State  for  the  appointment,  confirmation,  recognition  or 
removal  of  any  guardian  of  a  minor,  or  of  an  insane  or  other  mentally  in- 
competent person  to  whom  or  on  whose  behalf  benefits  have  been  paid 
or  are  payable  by  the  veterans  administration,  its  predecessor  or  successor; 
and,  also,  in  any  guardianship  proceeding  involving  such  person  or  his 
estate;  and  in  any  suit  or  other  proceeding  arising  out  of  the  administra- 
tion of  such  person's  estate  or  assets;  and  in  any  proceeding  the  purpose 
of  which  is  the  removal  of  the  disability  or  minority  or  of  mental  incom- 
petency of  such  person;  provided,  that  in  any  case  or  proceeding  involving 
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property  or  funds  of  such  minor  or  mentally  incompetent  persons  not  de- 
rived from  the  veterans'  administration,  the  veterans'  administration  shall 
not  be  a  necessary  party  but  may  be  a  proper  party  to  such  proceedings; 
and  provided,  further,  that  the  veterans'  administration  shall  designate  in 
writing  filed  with  the  secretary  of  state,  its  chief  attorney,  acting  chief  at- 
torney or  other  agent  within  this  State,  as  a  person  authorized  to  accept 
service  of  process  or  upon  whom  process  may  be  served. 
1932  Code,  §  8640;  1929  (36)  262;  1941  (42)  280. 

§  8641.  Number  of  wards  limited. — Except  as  hereinafter  provided  it  shall 
be  unlawful  for  any  person  to  accept  appointment  as  guardian  of  any  ward 
if  such  proposed  guardian  shall  at  that  time  be  acting  as  guardian  for  five 
wards.  In  any  case,  upon  presentation  of  a  petition  by  an  attorney  of  the 
bureau  under  this  section  alleging  that  a  guardian  is  acting  in  a  fiduciary 
capacity  for  more  than  five  wards  and  requesting  his  discharge  for  that 
reason,  the  court,  upon  proof  substantiating  the  petition,  shall  require  a 
final  accounting  forthwith  from  such  guardian  and  shall  discharge  such 
guardian  in  said  case. 

The  limitations  of  this  section  shall  not  apply  where  the  guardian  is  a 
bank  or  trust  company  acting  for  the  wards'  estates  only.  An  individual 
may  be  guardian  of  more  than  five  wards  if  they  are  all  members  of  the 
same  family. 

1932  Code,  §  8641;  1929  (36)  262. 

§  8642.  Petition. — A  petition  for  the  appointment  of  a  guardian  may  be 
filed  in  any  court  of  competent  jurisdiction  by  or  on  behalf  of  any  person 
who  under  existing  law  is  entitled  to  priority  of  appointment.  If  there  be 
no  person  so  entitled  or  if  the  person  so  entitled  shall  neglect  or  refuse  to 
file  such  a  petition  within  thirty  days  after  mailing  of  notice  by  the  bureau 
to  the  last  known  address  of  such  person  indicating  the  necessity  for  the 
same  a  petition  for  such  appointment  may  be  filed  in  any  court  of  compe- 
tent jurisdiction  by  or  on  behalf  of  any  responsible  person  residing  in  this 
State. 

The  petition  for  appointment  shall  set  forth  the  name,  age,  place  of 
residence  of  the  ward,  the  names  and  places  of  residence  of  the  nearest 
relative,  if  known,  and  the  fact  that  such  ward  is  entitled  to  receive  moneys 
payable  by  or  through  the  bureau  and  shall  set  forth  the  amount  of  moneys 
then  due  and  the  amount  of  probable  future  payments. 

The  petition  shall  also  set  forth  the  name  and  address  of  the  person  or 
institution,  if  any,  having  actual  custody  of  the  ward. 

In  the  case  of  a  mentally  incompetent  ward  the  petition  shall  show  that 
such  ward  has  been  rated  incompetent  on  examination  by  the  bureau  in  ac- 
cordance with  the  laws  and  regulations  governing  the  bureau. 

1932  Code,  §  8642;  1929  (36)  262. 

§  8643.  Evidence  of  need  for  guardian. — Where  a  petition  is  filed  for  the 
appointment  of  a  guardian  of  a  minor  ward  a  certificate  of  the  director,  or 
his  representative,  setting  forth  the  age  of  such  minor  as  shown  by  the 
records  of  the  bureau  and  the  fact  that  the  appointment  of  a  guardian  is  a 
condition  precedent  to  the  payment  of  any  moneys  due  the  minor  by  the 
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bureau,  shall  be  prima  facie  evidence  of  the  necessity  for  such  appointment. 
1932  Code,  §  8643;  1929  (36)  262. 

§  8644.  Certificate  of  incompetence. — Where  a  petition  is  filed  for  the  ap- 
pointment of  a  guardian  of  a  mentally  incompetent  ward  a  certificate  of  the 
director,  or  his  representative,  setting  forth  the  fact  that  such  person  has 
been  rated  incompetent  by  the  bureau  on  examination  in  accordance  with 
the  laws  and  regulations  governing  such  bureau;  and  that  the  appoint- 
ment of  a  guardian  is  a  condition  precedent  to  the  payment  of  any  moneys 
due  such  person  by  the  bureau,  shall  be  prima  facie  evidence  of  the  neces- 
sity for  such  appointment. 
1932  Code,  §  8644;  1929  (36)  262. 

§  8645.     Notice  of  petition. — Upon  the  filing  of  a  petition  for  the  appoint- 
ment of  a  guardian,  under  the  provisions  of  this  article,  the  court  shall 
cause  such  notice  to  be  given  as  provided  by  law. 
"1932  Code,  §  8645;  1929  (36)  262. 

§  8646.  Fitness  of  guardian — bond. — Before  making  an  appointment  under 
the  provisions  of  this  article  the  court  shall  be  satisfied  that  the  guardian 
whose  appointment  is  sought  is  a  fit  and  proper  person  to  be  appointed. 
Upon  the  appointment  being  made  the  guardian  shall  execute  and  file  a 
bond  to  be  approved  by  the  court  in  an  amount  not  less  than  the  sum  then 
due  and  estimated  to  become  payable  during  the  ensuing  year.  The  said 
bond  shall  be  in  the  form  and  be  conditioned  as  required  of  guardians  ap- 
pointed under  the  guardianship  laws  of  this  State.  The  court  shall  have 
power  from  time  to  time  to  require  the  guardian  to  file  an  additional  bond. 

Where  a  bond  is  tendered  by  a  guardian  with  personal  sureties,  such 
sureties  shall  file  with  the  court  a  certificate  under  oath  which  shall  de- 
scribe the  property  owned,  both  real  and  personal,  and  that  they  are  each 
worth  the  sum  named  in  the  bond  as  the  penalty  thereof  over  and  above 
all  their  debts  and  liabilities  and  exclusive  of  property  exempt  from  execu- 
tion. 

1932  Code,  §  8646;  1929  (36)  262. 

§  8647.  Reports  of  guardians  receiving  funds  from  veterans'  administra- 
tion— furnish  veterans'  administration  copy  of  certain  pleadings  and  also 
give  it  notice  of  hearings. — Every  guardian,  who  has  received  or  shall  re- 
ceive on  account  of  his  ward,  any  moneys  from  the  veterans'  administra- 
tion, its  predecessors  or  successors,  shall  file  with  the  court,  annually,  on 
the  anniversary  date  of  the  appointment,  in  addition  to  such  other  ac- 
counts as  may  be  required  by  the  court,  a  full,  true  and  accurate  account 
under  oath  of  all  moneys  so  received  by  him,  of  all  disbursements  thereof, 
and  showing  the  balance  thereof  in  his  hands  at  the  date  of  such  account, 
and  how  invested.  Such  guardian,  at  the  time  of  filing  his  account,  shall 
exhibit  all  securities  or  investments  shown  by  the  account  to  have  been 
acquired  with  funds  so  received  and  then  on  hand,  and  described  therein, 
to  an  officer  of  the  bank  or  other  depository  wherein  said  securities  are 
held  for  safe  keeping  or  to  an  authorized  representative  of  the  corporation 
which  is  surety  on  his  bond,  or  to  the  clerk  or  other  officer  of  a  court  of 


Page  1069  Guardians  of  Veterans  §  8649 

record  in  this  State,  or,  upon  the  request  of  the  guardian  or  other  interested 
party,  to  any  other  reputable  person  designated  by  the  court.  The  person 
to  whom  such  assets  are  so  exhibited  shall  certify  in  writing  that  he  has 
examined  such  securities  or  investments  and  identified  them  with  those 
described  in  the  account;  provided,  that,  if  such  depository  is  the  guardian 
such  certifying  officer  shall  be  an  officer  other  than  the  officer  verifying 
the  account;  or  the  guardian  may  exhibit  such  securities  or  investments  to 
the  court,  who  shall  endorse  on  the  account  and  copy  thereof,  a  certificate 
that  the  securities  or  investments  shown  therein  as  on  hand  were  each  in 
fact  exhibited  to  him  and  that  those  exhibited  to  him  were  the  same  as 
those  shown  in  the  account.  Such  certificate,  and  the  certificate  of  an  of- 
ficial of  the  bank  in  which  are  deposited  any  funds  for  which  the  guardian 
is  accountable,  showing  the  amount  of  deposit,  shall  be  filed  by  the  guard- 
ian with  his  account.  A  certified  copy  of  each  of  such  accounts  and  a 
signed  duplicate  of  each  of  such  certificates  filed  with  the  court  shall  be 
sent  by  the  guardian  to  the  office  of  the  veterans  administration  having 
jurisdiction  over  the  area  in  which  such  court  is  located.  A  duplicate 
signed  copy  or  certified  copy  of  any  petition,  motion  or  other  pleading, 
which  is  filed  in  the  guardianship  proceeding,  or  in  any  proceeding  for  the 
purpose  of  removing  the  disability  of  minority  or  of  mental  incapacity,  shall 
be  furnished  by  the  person  filing  the  same  to  the  office  of  the  veterans' 
administration  concerned.  The  court,  unless  hearing  be  waived  in  writing 
by  an  attorney  of  the  veterans'  administration,  shall  fix  a  time  and  place 
for  the  hearing  on  such  account,  petition  or  other  pleading,  not  less 
than  fifteen  days  nor  more  than  thirty  days  from  the  date  of  filing  same, 
unless  a  different  available  date  be  stipulated  in  writing;  and  unless 
waived  in  writing  written  notice  of  the  time  and  place  of  such  hearing 
shall  be  given  to  the  aforesaid  veterans'  administration  office  not  less 
than  fifteen  days  prior  to  the  date  fixed  for  the  hearing.  Such  notice  may 
be  given  by  mail,  in  which  event  it  shall  be  deposited  in  the  mails  not  less 
than  fifteen  days  prior  to  said  date.  Notice  of  such  hearing  shall  in  like 
manner  be  given  to  the  guardian  and  to  any  others  entitled  to  notice.  The 
court,  or  clerk  thereof,  shall  mail  to  said  veterans  administration  office, 
a  copy  of  each  order  entered  in  any  guardianship  proceeding  wherein  the 
veterans'  administration  is  an  interested  party. 

If  the  guardian  is  accountable  for  property  derived  from  sources  other 
than  the  veterans'  administration  he  shall  be  accountable  as  is  or  may  be 
required  under  the  applicable  law  of  this  State  pertaining  to  the  property 
of  minors  or  persons  of  unsound  mind  who  are  not  beneficiaries  of  the 
veterans  administration. 

1932  Code,  §  8647;  1929  (36)  262;  1941  (42)  280. 

§  8648.  Failure  to  report. — If  any  guardian  shall  fail  to  file  any  account 
of  the  moneys  received  by  him  from  the  bureau  on  account  of  his  ward 
within  thirty  days  after  such  account  as  required  by  either  the  court  or  the 
bureau,  or  shall  fail  to  furnish  the  bureau  a  copy  of  his  accounts  as  re- 
quired by  this  article,  such  failure  shall  be  grounds  for  removal. 
1932  Code,  §  8648;  1929  (36)  262. 

§  8649.     Compensation. — Compensation  payable  to  guardians  shall  not  ex- 
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ceed  five  per  cent,  of  the  income  of  the  ward  during  any  year.  In  the  event 
of  extraordinary  services  rendered  by  such  guardian  the  court  may,  upon 
petition  and  after  hearing  thereon,  authorize  additional  compensation 
therefor  payable  from  the  estate  of  the  ward.  Notice  of  such  petition  and 
hearing  shall  be  given  the  proper  office  of  the  bureau  in  the  manner  pro- 
vided in  section  8647.  No  compensation  shall  be  allowed  on  the  corpus  of  an 
estate  received  from  a  preceding  guardian.  The  guardian  may  be  allowed 
from  the  estate  of  his  ward  reasonable  premiums  paid  by  him  to  any  cor- 
porate surety  upon  his  bond. 
1932  Code,  §  8649;  1929  (36)  262. 

§  8650.  Investments  guardians  make. — Every  guardian  shall  invest  the 
surplus  funds  in  his  ward's  estate  in  such  securities,  or  otherwise  as  is 
allowed  by  law,  and  in  which  investment  the  guardian  has  no  interest,  but 
only  upon  prior  order  of  the  court;  except  that  such  funds  may  be  invested, 
without  prior  court  authorization,  in  direct  interest-bearing  obligations  of 
this  state  or  of  the  United  States  and  in  obligations  the  interest  and  prin- 
cipal of  which  are  both  unconditionally  guaranteed  by  the  United  States 
government. 
1932  Code,  §  8650;  1929  (36)  262;  1941  (42)  280. 

§§  9049  thru  9051-1  should  be  consulted  in  connection  with  this  section. 

§  8651.  Use  of  estate  for  support. — A  guardian  shall  not  apply  any  portion 
of  the  estate  of  his  ward  for  the  support  and  maintenance  of  any  person 
other  than  his  ward,  except  upon  order  of  the  court  after  a  hearing,  notice 
of  which  has  been  given  the  proper  office  of  the  bureau  in  the  manner  pro- 
vided in  section  8647. 
1932  Code,  §  8651;  1929  (36)  262. 

§  8652.  Copies  of  records. — Whenever  a  copy  of  any  public  record  is  re- 
quired by  the  bureau  to  be  used  in  determining  the  eligibility  of  any  per- 
son to  participate  in  benefits  made  available  by  such  bureau,  the  official 
charged  with  the  custody  of  such  public  record  shall  without  charge  pro- 
vide the  applicant  for  such  benefits  of  any  person  acting  on  his  behalf  or 
the  representative  of  such  bureau  with  a  certified  copy  of  such  record. 
1932  Code,  §  8652;  1929  (36)  262. 

§  8653.  Commit  certain  persons  to  veterans'  administration — transfer  cer- 
tain committed  persons  to  veterans'  administration — nonresidents  com- 
mitted to  veterans'  administration  and  in  this  State. — Whenever,  in  a  pro- 
ceeding for  the  commitment  of  any  person  it  is  determined  that  such 
person  is  a  lunatic  or  if  feeble-minded  or  insane,  and  ought  to  be  committed 
for  safekeeping  or  treatment,  and  that  such  person  is  eligible  for  care  or 
treatment  by  the  veterans'  administration  or  other  agency  of  the  United 
States  government,  the  court  for  the  county  in  which  such  person  resides 
or,  wherein  he  is  found  in  this  State,  if  he  is  not  a  resident  of  this  State, 
having  jurisdiction  in  such  matters,  upon  receipt  of  a  certificate  from  the 
veterans  administration  or  such  other  agency  showing  that  facilities  are 
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available,  and  that  such  person  is  eligible  for  care  or  treatment  therein, 
may  commit  such  person  to  the  veterans'  administration  or  other  agency 
of  the  United  States  government  for  care  or  treatment  in  the  manner  pro- 
vided by  law  for  the  commitment  of  mental  incompetents  to  state  institu- 
tions. Thereafter,  upon  admission  such  committed  person  shall  be  subject 
to  the  applicable  rules  and  regulations  of  the  veterans'  administration  or 
such  other  agency  of  the  United  States  government.  The  chief  officer  of 
any  facility  or  other  institution  to  which  such  person  is  committed  pursuant 
to  the  provisions  of  this  section,  shall  be  vested  with  the  same  powers  exer- 
cised by  officials  of  state  hospitals  for  the  insane  or  other  institutions  for 
the  care  or  treatment  of  persons  similarly  afflicted,  with  respect  to  the  re- 
tention, transfer,  parole,  or  discharge  of  persons  so  committed.  Notice  of 
such  pending  proceedings  shall  be  furnished  the  person  whose  commit- 
ment is  sought  and  his  right  to  appear  and  defend  shall  not  be  denied.  The 
judgment  or  order  of  commitment  by  a  court  of  competent  jurisdiction  of 
another  state  committing  a  person  to  the  veterans'  administration  or  other 
agency  of  the  United  States  government  for  care  or  treatment,  shall  have 
the  same  force  and  effect  as  to  such  person  while  in  this  state  as  in  the 
state  in  which  is  situated  the  court  entering  such  judgment  or  making  such 
order. 

Upon  receipt  of  a  certificate  of  the  veterans'  administration,  or  such  other 
agency  of  the  United  States  government,  that  facilities  are  available  for  the 
care  or  treatment  of  any  person  heretofore  committed  to  any  hospital  for 
the  insane  or  other  institution  in  this  state  for  the  care  of  persons  similarly 
afflicted,  and  that  such  person  is  eligible  for  such  care  and  treatment,  the 
superintendent  of  any  such  hospital  or  institution  in  this  state,  is  hereby 
authorized  to  cause  the  transfer  of  any  such  person  to  the  veterans'  admin- 
istration or  other  agency  of  the  United  States  Government  for  care  or  treat- 
ment. Upon  effecting  any  such  transfer,  the  committing  court  shall  be 
notified  thereof  by  the  transferring  agency;  provided,  however,  that  no 
person  shall  be  transferred,  if  he  be  confined  pursuant  to  conviction  of  any 
crime  or  misdemeanor,  or  if  he  shall  have  been  acquitted  of  any  such 
charge  solely  on  the  ground  of  insanity,  unless,  prior  to  such  transfer, 
the  court  originally  committing  such  person  shall  enter  an  order  for  such 
transfer  after  appropriate  motion  and  hearing. 

Any  person  transferred  as  provided  in  this  section  shall  be  deemed  to 
be  committed  to  the  veterans'  administration  or  other  agency  of  the  United 
States  government,  pursuant  to  the  original  commitment,  the  same  as  if 
he  had  been  originally  so  committed.  Provided,  when  the  probate  judge  of 
Chester  County  shall  commit  a  veteran  to  a  United  States  veterans'  bureau 
hospital  as  provided  in  this  section  to  he  be  paid  by  Chester  County  the 
same  fees  as  is  paid  him  for  committing  a  patient  to  the  state  hospital. 

1932  Code,  §  8653:  1929  (36)  262;  1938  (40)  1661;  1941   (42)  280. 

§  8654.  Final  discharge. — When  a  minor  ward  for  whom  a  guardian  has 
been  appointed  under  the  provisions  of  this  article  or  other  laws  of  this 
State  shall  have  attained  his  or  her  majority,  and  if  incompetent  shall  be 
declared  competent  by  the  bureau  and  the  court,  and  when  any  incom- 
petent ward,  not  a  minor,  shall  be  declared  competent  by  said  bureau  and 
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the  court,  the  guardian  shall  upon  making  a  satisfactory  accounting  be  dis- 
charged upon  a  petition  filed  for  that  purpose. 
1932  Code,  §  8654;  1929  (36)  262. 

§  8655.  Construction. — This  article  shall  be  construed  liberally  to  secure 
the  beneficial  intents  and  purposes  thereof  and  shall  apply  only  to  bene- 
ficiaries of  the  bureau. 

1932  Code,  §  8655;  1929  (36)  262. 

§  8656.  Citation. — This  article  may  be  cited  as  the  "Uniform  Veterans' 
Guardianship  Act." 

1932  Code,  §  8656;  1929  (36)  262. 

§  8657.     Uniformity  of  purpose. — This  article  shall  be  so  interpreted  and 
construed  as  to  effectuate  its  general  purpose  to  make  uniform  the  law  of 
those  States  which  enact  it. 
1932  Code,  §  8657;  1929  (36)  262. 

§  8658.     Sections    independent. — The    invalidity    of    any    portion    of    this 
article  shall  not  affect  the  validity  of  any  other  portion  thereof  which  can 
be  given  effect  without  such  invalid  part. 
1932  Code,  §  8658;  1929  (36)  262. 


CHAPTER  166 
Females,  Minors  and  Incompetents 

8659.  Liability    for    imputing    want    of  8671.  Judgments  based  on  such  contracts 

chastity.  vacated. 

8660   thru   8667.  Authorization   by   com-  8672.  Provisions    inapplicable    to    medi- 

mon  pleas  to  borrow.  cine. 

8668.  Employers  of  minors.  8673.  Contracts  with  educational  institu- 

8669,  8670.    Contracts     of     shopkeepers,  tions. 
etc.,  with  college  students. 

§  8659.  Imputing  want  of  chastity — damages. — If  any  person  shall  utter 
and  publish,  either  by  writing  or  verbally,  any  words  of  and  concerning 
any  female,  imputing  to  her  a  want  of  chastity,  the  said  person  so  uttering 
and  publishing  said  words,  shall  and  may  be  liable  for  damages  in  a  civil 
action  brought  by  the  said  female  of  whom  said  words  may  be  uttered  and 
published,  without  proving  any  special  damage;  subject,  nevertheless,  to 
the  rules  of  evidence  at  common  law. 

1932  Code,  §  8659;  Civ.  C.  '22,  §  5595;  Civ.  C.  '12,  §  3941;  Civ.  C.  '02,  §  2838;  G.  S. 
2179;  R.  S.  2308;  1824  (6)  236. 

§  8860.  Common  pleas  empowered  to  authorize  minors  and  incompetents 
to  borrow — note. — The  court  of  common  pleas,  hereinafter  called  the 
"court,"  shall  have  jurisdiction  in  all  cases  to  empower  and  authorize 
minors  or  persons  non  compos  mentis  to  contract  for  and  borrow  money  as 
is  herein  provided  whenever  it  shall  appear  to  its  satisfaction  that  a  loan 
of  money  will  be  for  the  best  interest  of  such  minor  or  person  non  compos 
mentis.  The  court  also  shall  have  jurisdiction  to  empower  and  authorize 
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the  minor  or  person  non  compos  mentis  to  execute  a  note  in  payment  of  the 
money  so  borrowed  and  to  secure  the  same  by  a  mortgage  of  real  and/or 
personal  property. 

1932  Code,  §  8660;  1928  (35)  1174. 

See  generally  Lynch  v.  Stanton,  et  al.,      168  S.  C.  249,  167  S.  E.  392. 

§  8661.  Procedure. — Before  a  minor  or  person  non  compos  mentis  shall  be 
enabled  to  borrow  money  the  general  or  testamentary  guardian  of  the 
minor,  and  the  committee  of  a  person  non  compos  mentis  shall  institute  an 
action  wherein  there  shall  be  set  forth  the  reason  and  purpose  for  the  bor- 
rowing of  said  money,  together  with  the  terms  and  conditions  thereof  and  a 
full  description  of  the  property  to  be  mortgaged  as  security  therefor.  Upon 
the  institution  of  said  action,  and  before  empowering  and  authorizing  the 
borrowing  of  the  money  by  such  minor  or  person  non  compos  mentis,  the 
court  shall  satisfy  itself  that  it  is  to  the  best  interest  of  the  same  to  borrow 
the  said  money,  and  to  that  end  it  shall  take  testimony  or  refer  the  case  to 
the  master  in  equity  to  take  the  testimony  and  report  his  findings. 
1932  Code,  §  8661;  1928  (35)  1174. 

§  8662.  Scope  of  decree. — In  the  event  the  court  determines  that  it  is  for 
the  best  interest  of  the  minor  or  person  non  compos  mentis  that  said  money 
be  borrowed,  it  shall  by  decree  authorize  the  loan,  define  the  purpose  for 
which  the  same  shall  be  made,  specify  the  terms  and  conditions  thereof, 
describe  the  property  to  be  mortgaged  as  security  therefor,  and  fix  the  fees 
of  counsel  for  the  minor  or  person  non  compos  mentis;  the  court  shall  em- 
power and  direct  the  general  or  testamentary  guardian  of  the  minor,  or  the 
committee  of  the  person  non  compos  mentis,  to  execute  in  the  name  of  such 
minor  or  person  non  compos  mentis  a  note  for  the  amount  of  the  loan  so 
authorized  and  to  secure  the  same  by  a  mortgage  of  the  property  set  forth 
in  complaint  and  described  in  the  decree:  provided,  that  when  the  purpose 
of  a  loan  is  for  the  production  of  crops,  truck  and  fruit,  the  court  may  in  the 
decree  also  authorize  a  loan  for  the  same  purpose  during  each  succeeding 
year  until  the  minor  reaches  his  or  her  majority,  or  so  long  as  the  person 
non  compos  mentis  remains  in  that  condition,  in  which  event  the  court 
shall  direct  that  a  note  and  mortgage  to  secure  the  amount  of  the  loan  as 
authorized  for  each  of  the  succeeding  years  be  executed  yearly. 
1932  Code,  §  8662;  1928  (35)  1174;  1929  (36)   186. 

§  8863.  Disbursement  of  loan — accounting. — The  money  derived  from  the 
loan  shall  be  expended  by  the  general  or  testamentary  guardian  of  the 
minor  or  the  committee  of  the  person  non  compos  mentis  in  the  method, 
manner  and  for  the  purpose  named  in  the  decree,  to  whom  the  decree  shall 
direct  that  the  proceeds  derived  from  the  loan  shall  be  paid  after  a  suitable 
security  bond  has  been  made  to  and  approved  by  the  probate  court  for  the 
correct  and  faithful  expenditure  and  disbursement  of  the  proceeds  of  the 
loan  as  provided  in  the  decree,  the  premuim  for  which  shall  be  taxed  as 
costs.  The  funds  shall  be  accounted  for  in  the  return  of  the  general  or  testa- 
mentary guardian  of  the  minor  or  the  committee  of  the  person  non  compos 
mentis,  to  the  probate  courts  in  the  county  in  which  the  property  mort- 
gaged is  located  in  the  same  manner  as  a  fiduciary  is  required  to  account 
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for  the  funds  belonging  to  his  ward.  In  no  event  shall  the  person,  firm  or 
corporation  making  the  loan  be  responsible  for  the  proper  expenditure  of 
the  proceeds  thereof.  When,  however,  a  loan  is  for  agricultural,  horticul- 
tural or  truck  production  purposes  no  special  surety  bond  or  accounting 
need  be  made  to  the  probate  court  as  herein  provided;  but  no  other  bond 
required  of  the  general  or  testamentary  guardian  of  a  minor  or  of  the  com- 
mittee of  a  person  non  compos  mentis  shall  in  any  wise  whatsoever  be  im- 
paired or  affected  by  the  provisions  of  sections  8660  to  8667. 
1932  Code,  §  8663;  1928  (35)  1174. 

§  8664.  Definitions. — The  word  "note"  shall  embrace  and  include  more 
than  one  note  as  well  as  any  other  evidence  of  indebtedness;  the  word 
"mortgage"  shall  embrace  and  include  a  deed-of-trust  as  well  as  any  other 
written  instrument  securing  the  payment  of  money;  the  words  "court  of 
common  pleas"  and  "court"  shall  embrace  and  include  the  judge  thereof, 
whether  regular  or  special,  and  at  chambers  as  well  as  in  open  court;  the 
word  "loan"  shall  mean  and  include  the  money  borrowed  by  and  on  be- 
half of  a  minor  or  person  non  compos  mentis;  the  words  "master  in  equity" 
shall  embrace  and  include  a  special  referee,  whenever  the  court  in  its 
discretion  may  refer  the  case  thereto  instead  of  to  the  master;  the  word 
"year"  shall  be  construed  to  have  reference  to  the  season  of  planting,  cul- 
tivating, or  harvesting  of  crops,  truck  or  fruit;  the  word  "production"  shall 
mean  and  include  the  preparation  for  as  well  as  the  planting,  cultivating, 
fertilizing,  spraying,  harvesting,  processing  and  marketing  of  crops,  truck 
and  fruit;  the  word  "action"  as  used  in  sections  8660  to  8667  shall  be  con- 
strued and  held  to  mean  and  include  the  proceedings  and  procedure 
authorized  in  and  by  the  provisions  hereof. 
1932  Code,  §  8664;  1928  (35)  1174;  1929  (36)  186. 

§  8665.  Jurisdiction  of  judges  at  chambers. — The  regular  and  special 
judges  shall  have  jurisdiction  at  chambers  to  hear,  pass  upon  and  de- 
termine the  issues  presented  in  and  by  the  action  authorized  in  section  8661 
as  provided  in  section  37. 

1932  Code,  §  8665;  1928  (35)  1174;  1929  (36)  186. 

§  8666.  Proceedings  already  had  not  affected. — Nothing  herein  contained 
shall  in  any  wise  affect  or  impair  the  legality  or  regularity  of  any  proceed- 
ings heretofore  had  in  the  courts  of  this  State  whereby  and  wherein  any 
minor  or  person  non  compos  mentis  has  been  empowered  and  authorized  to 
borrow  money  and  the  property  thereof  pledged  as  security  therefor. 
1932  Code,  §8666;  1928  (35)  1174;  1929  (36)  186. 

§  8667.     Established  practice  as  to  minors,  etc.,  unchanged. — Nothing  here- 
in contained  shall  be  construed  to  abrogate  the  established  practice  in  the 
courts  of  this  State  in  relation  to  the  persons  and  estates  of  minors  or  per- 
sons non  compos  mentis,  except  as  herein  provided. 
1932  Code,  §  8667;  1928  (35)  1174;  1929  (36)  186. 

§  8668.  Employers  of  minors  liable  to  parents  or  guardians. — If  any  per- 
son shall  hire  or  employ  any  minor,  or  person  under  the  age  of  twenty-one 
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years,  without  the  knowledge  and  consent  of  the  parents  or  guardian  of 
such  minor,  such  person  shall  pay  to  said  parents  or  guardian  the  full  value 
of  the  labor  of  said  minor  from  and  after  notice  from  the  parents  or 
guardian  that  payment  of  such  service  shall  be  made  to  him  or  them,  as 
the  case  may  be:  provided,  this  section  shall  not  apply  to  cases  where  the 
parents  or  guardian  fails  or  refuses  to  furnish  the  minor  a  home  and  sup- 
port, in  which  cases  the  minor  shall  have  the  right  to  make  contract  in  re- 
gard to  his  own  labor  and  enforce  same  in  his  own  name  and  for  his  own 
benefit,  and  the  employer  shall  be  responsible  to  the  minor  only  in  such 
cases. 

1932  Code,  §  8668;  Civ.  C.  '22,  §  5568;  Civ.  C.  '12,  §  3788;  Civ.  C.  "02,  §  2694;  G.  S. 
2062;  R.  S.  2194;  1871  (14)  545;  1908  (25)  1029. 

As  to  disaffirmance  of  deed  made  by      79  S.  C.  407,  60  S.  E.  951,  25  L.  R.  A.  (N. 
infant  remainderman,  see  Steele  v.  Poe,      S.)  9C2,  L.  R.  A.   1917D,  605. 

§  8669.  Certain  contracts  by  certain  minors  null  and  void. — Any  contract 
or  agreement  whatsoever,  express  or  implied,  by  any  undergraduate  of 
any  of  the  colleges  or  institutions  of  education  in  this  State,  who  shall  be 
a  minor,  with  any  shopkeeper,  upon  the  sale  of  any  wines,  ardent  spirits, 
goods,  wares,  or  merchandise,  or  any  article  of  trade,  or  with  any  keeper  of 
a  hotel,  tavern,  house  of  entertainment,  or  livery  stable,  shall  be  held  and 
deemed  utterly  null  and  void,  insomuch  that  no  confirmation  of  the  same 
by  such  student,  after  he  may  have  attained  the  age  of  twenty-one  years, 
shall  render  such  contract  or  agreement  of  legal  obligation. 

1932  Code,  §  8669;  Civ.  C.  '22,  §  5569;  Civ.  C.  '12,  §  3789;  Civ.  C.  '02,  §  2695;  G.  S. 
2063;  R.  S.  2195;  1853  (12)  296. 

§  8670.  Unlawful  to  issue  process,  etc.,  against  minor  students  on  certain 
contracts. — It  shall  not  be  lawful  to  issue  any  process,  either  from  a  magis- 
trate or  from  any  court  of  record  in  this  State,  against  any  such  student, 
upon  any  such  contract  or  agreement,  as  aforesaid,  at  any  time;  nor  shall 
any  confession  of  judgment  upon  the  same  be  lawful  or  binding,  or  be  al- 
lowed to  be  entered  up. 

1932  Code,  §  8670;  Civ  C.  '22,  §  5570;  Civ.  C.  '12,  §  3790;  Civ.  C.  '02,  §  2696;  G.  S. 
2064;  R.  S.  2196;  1853  (12)  296. 

§  8671.  Unlawful  judgments  to  be  vacated. — In  case  any  judgment  shall 
be  confessed,  or  obtained  contrary  to  the  prohibition  hereinbefore  ex- 
pressed, the  same  shall  be  ordered  to  be  vacated  and  annulled  by  any  judge 
of  the  common  pleas,  at  chambers  or  in  open  court,  upon  any  information 
that  may  satisfy  him  that  the  said  judgment  is  in  contravention  of  the  in- 
tent of  the  sections  8669  and  8670. 

1932  Code,  §  8671;  Civ.  C.  '22,  §  5571;  Civ.  C.  '12,  §  3791;  Civ.  C.  '02,  §  2697;  G.  S. 
2065;  R.  S.  2197;  1853  (12)  296. 

§  8672.     Provisions  not  applicable  to  apothecaries  as  to  sale  of  medicines. — 

The  provisions  of  sections  8669,  8670,  and  8671  shall  not  apply  to  any  apothe- 
cary, so  far  as  his  dealing  may  concern  the  sale  of  his  drugs  and  medicines. 
1932  Code,  §  8672;  Civ.  C.  '22,  §  5572;  Civ.  C.  '12,  §  3792;  Civ.  C.  '02,  §  2698;  G.  S. 
2066:  R.  S.  2198:  1853  (12)  296. 
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§  8673.     Contracts  by  minors  for   loans,  etc.,  for  educational  purposes. — 

Any  written  contract,  promissory  note  or  other  written  obligation  made 
and  executed  by  any  person  over  sixteen  years  of  age  to  the  board  of 
trustees  of  any  educational  institution  in  this  State  or  to  the  trustees  of 
any  educational  trust  fund  in  any  State,  shall  be  as  valid  and  binding  as 
if  said  minor  were  at  the  time  of  making  such  note,  contract  or  other  writ- 
ten obligation  sui  juris  and  otherwise  capacitated  to  contract:  provided, 
however,  that  such  contract,  promissory  note  or  other  written  obligation 
was  made  for  a  loan  for  educational  purposes  or,  provided,  however,  that 
such  written  contract,  promissory  note  or  other  written  obligation  be  made 
by  and  with  the  written  consent  of  the  parents  of  such  minor  or  his  or  her 
legal  guardian. 
1932  Code,  §  8673;  1923  (33)  111. 


CHAPTER  167 
Change  of  Names 

8674.  Application  for  change.  8677.  Effect  on  party  to  suit. 

8675.  Court  to  exercise  discretion.  8678.  Effect  on  old  obligations. 

8676.  Duty  of  clerk.  8679.  Adoption  of  children. 

§  8674.     Persons  desiring  to  change  their  names  to  apply  in  open  court. — 

Any  person  who  may  be  desirous  of  changing  his  or  her  name  may  exhibit 
his  or  her  petition,  in  writing,  to  any  of  the  judges  of  the  circuit  court  of 
this  State,  in  open  court,  setting  forth  in  said  petition  the  reasons  why  he 
or  she  is  desirous  of  changing  his  or  her  name,  together  with  his  or  her  age, 
place  of  residence  and  nativity,  and  the  name  by  which  he  or  she  wishes 
thereafter  to  be  called  and  known. 

1932  Code,  §  8674;  Civ.  C.  '22,  §  5573;  Civ.  C.  '12,  §  3793;  Civ.  C.  '02,  §  2699;  G.  S. 
2067;  R.  S.  2199;  1814  (5)  718. 

As   to  effect  of  change  of  name,   see      641,  26  L.  R.  A.  (N.  S.)  1167,  Ann.  Cas. 
Brayton  v.  Beall,  73  S.  C.  308,  53  S.  E.      17A,  438. 

§  8675.  Court  to  exercise  discretion. — Upon  said  petition,  and  the  reasons 
therein  contained,  it  shall  be  the  duty  of  the  judge  to  determine,  and  grant 
or  refuse  the  prayer  thereof,  as  to  him  shall  appear  proper,  having  a  due 
regard  to  the  true  interest  of  the  petitioner. 

1932  Code,  §  8675;  Civ.  C.  '22,  §  5574;  Civ.  C.  '12,  §  3794;  Civ.  G.  '02,  §  2700;  G.  S. 
2063;  R.  S.  2200;  1814  (5)  718. 

§  8376.     Duty  of  clerk — proceedings  to  be  recorded  when  name  is  changed. 

— Whenever  the  prayer  of  such  petition  shall  be  granted,  it  shall  be  the 
duty  of  the  clerk  of  said  court  to  enter  the  same  on  the  minutes  of  the 
court,  and  to  file  the  original  petition,  with  the  fiat  of  the  judge,  among  the 
papers  of  his  office;  and  to  deliver  to  the  petitioner  a  true  copy  of  said  pe- 
tition, together  with  a  copy  of  the  judge's'  order  thereon,  properly  certi- 
fied, and  under  the  seal  of  said  court;  for  which  the  said  clerk  shall  be 
entitled  to  and  receive  from  the  petitioner  the  sum  of  five  dollars  and  no 
more. 
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1932  Code,  §  8676;  Civ.  C.  '22,  §  5575;  Civ.  C.  '12,  §  3795;  Civ.  C.  '02,  §  2701;  G.  S. 
2069;  R.  S.  2201;  1814  (5)  718. 

§  8677.  To  sue,  etc.,  by  new  name — old  suits. — In  all  cases  the  person  so 
changing  his  or  her  name  may  sue  and  be  sued,  plead  and  be  impleaded, 
by  his  or  her  new  name,  and  no  other.  In  all  cases  where  an  action  or 
actions  shall  be  pending  at  the  time  of  such  alteration  of  names,  the  same 
shall  not  abate  by  the  party's  name  being  changed,  but  the  record  on  mo- 
tion shall  be  amended  by  expunging  the  old  name,  and  inserting  the  new 
name  of  the  party. 

1932  Code,  §  8677;  Civ.  C.  '22,  §  5576;  Civ.  C.  '12,  §  3796;  Civ.  C.  '02,  §  2702;  G.  S. 
2070;  R.  S.  2202;  1814  (5)  719. 

§  8678.  Effect  on  old  obligations. — In  all  cases,  where  the  party  changing 
his  or  her  name  is  bound  by  obligation  or  otherwise,  the  effect  of  which 
obligation  would  extend  to  and  impose  any  obligations  on  the  heirs,  ex- 
ecutors, or  administrators,  of  the  person  so  having  changed  his  name,  the 
said  heirs  shall  be  and  remain  bound,  to  all  intents  and  purposes,  in  the 
same  manner  and  to  the  same  extent  as  if  the  party  had  not  changed  his 
or  her  name. 

1932  Code,  §  8678;  Civ.  C.  '22,  §  5577;  Civ.  C.  '12,  §  3797;  Civ.  C.  '02,  §  2703;  G.  S. 
2071;  R.  S.  2203;  1814  (5)  719. 

§  8679.  Adoption  of  children — change  of  name — how  affected. — Any  per- 
son or  persons  who  may  desire  to  adopt  any  child  or  children  in  this  State, 
and  confer  upon  such  child  or  children  so  adopted  the  right  to  inherit 
as  the  lawful  child  of  the  said  person  or  persons,  whether  it  be  desired  to 
change  the  name  of  such  child  or  children  or  not,  shall  be  authorized  to 
file  his  or  their  petition  in  the  court  of  common  pleas  for  the  county  in 
which  he,  she  or  they  may  reside;  and  thereupon,  the  court,  upon  an  exam- 
ination into  the  merits  of  the  said  petition,  either  in  open  court  or  upon 
reference,  shall  be  authorized  to  grant  the  prayer  thereof,  upon  such  terms 
as  may  to  the  court  seem  proper;  and,  thereupon,  the  name  of  the  said 
child  or  children  shall  be  changed,  if  so  provided  in  the  decree  of  said 
court,  and  such  child  or  children  shall  be  entitled  to  inherit  from  the  said 
petitioner  or  petitioners  as  his,  her  or  their  lawful  child  or  children:  pro- 
vided, that  before  any  hearing  shall  be  had  on  said  petition,  the  child  or 
children  so  sought  to  be  adopted,  and  whose  name  or  names  are  sought 
to  be  changed,  shall  be  served  with  a  copy  of  said  petition,  and  guardian 
ad  litem  for  such  child  or  children  shall  be  appointed  as  in  other  civil  ac- 
tions: provided,  further,  that  whenever  the  child  or  children,  whose  adop- 
tion may  be  desired  by  any  person  or  persons  in  accordance  with  the  fore- 
going provisions  of  this  section,  is  or  are  an  inmate  or  inmates  of  any  or- 
phan house  within  this  State,  then  the  petition  for  the  adoption  of  such 
child  or  children  hereinbefore  required  may  be  filed,  and  all  other  pro- 
ceedings in  reference  thereto  had  in  the  court  of  common  pleas  for  the 
county  in  which  such  orphan  house  is  situated,  with  like  force  and  effect 
in  every  respect  as  if  such  petition  had  been  filed  and  such  proceedings 
had  in  the  court  of  common  pleas  for  the  county  in  which  the  petitioner 
or  petitioners  may  reside:  provided,  that  no  person  in  this  State  shall  adopt 
an  illegitimate  child  unless  the  father  and  mother  of  such  child,  if  both  were 
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unmarried  at  the  time  of  its  birth,  could  have  lawfully  contracted  matri- 
mony under  the  Constitution  and  laws  of  this  State,  nor  when  the  person 
seeking  to  adopt  an  illegitimate  child  has,  at  the  time  of  filing  the  petition, 
either  a  lawful  wife  or  child,  unless  the  wife  is  the  mother  of  such  illegiti- 
mate child,  and  unless  the  wife  file  her  written  consent  to  said  adoption  in 
the  office  of  the  clerk  of  court  of  the  county  wherein  said  petition  is  filed: 
provided,  further,  that  no  person  who  adopts  any  illegitimate  child  shall 
give  to  such  child,  by  deed,  will  or  otherwise,  any  greater  portion  of  his 
estate  than  is  now  allowed  by  law,  unless  such  person  has  no  lawful  wife 
or  issue  living  at  the  time  of  his  death;  nor  shall  such  illegitimate  child 
inherit,  in  case  of  intestacy,  from  the  adopted  parent  any  greater  portion 
of  his  estate  than  may  be  given  to  such  child  by  deed  or  will  when  such 
intestate  leaves  a  widow  or  lawful  issue  surviving  him:  provided,  further, 
that  where  the  custody  of  any  child  is  given  to  any  person  or  persons 
by  any  orphan  or  foundling  home,  and  said  person  or  persons  desire  to 
adopt  said  child,  they  may  file  their  petition  in  accordance  with  the  pro- 
visions of  this  chapter  in  the  county  where  said  petitioner  or  petitioners 
reside,  and  it  shall  not  be  necessary  to  prove  who  is  the  father  or  mother 
of  said  child. 

1932  Code,  §  8679;  Civ.  C.  '22,  §  5578;  Civ.  C.  '12,  §  3798;  Civ.  C.  '02,  §  2704;  R.  S. 
2204;  1882  (21)  79;  1896  (22)  199;  1900  (23)  429;  1907  (25)  581;  1911  (27)  144. 

Adoption  must  comply  with  this  sec- 
tion for  child  to  inherit  as  child  of  from 
person  adopting. — The  mode  of  adoption 
of  a  child  must  be  in  compliance  with 
the  provisions  of  this  section  in  order 
for  such  child  to  be  entitled  to  inherit  as 
the  child  or  children  of  the  person  adopt- 
ing such  child.  Hatchell  v.  Norton,  170 
S.  C.  272,  170  S.  E.  341. 

Adoption  fixes  adopted  child's  status 
in  state  of  its  domicile  and  every  other 


state  wherein  its  claim  as  adopted  child 
may  be  asserted,  if  such  cause  is  not  in- 
consistent with  such  other  states  laws 
and  policy.  Cribbs  et  al.  v.  Floyd,  et  al., 
188  S.  C.  442,  199  S  .E.  677. 

Child  adopted  after  execution  of  will 
of  adoptive  parent,  may  come  in  and 
share  under  the  will  as  natural-born 
child  of  testator.  Fishburne  v.  Fishburne, 
171  S.  C.  408,  172  S.  E.  426. 


TITLE  40 

Property  Rights 

Chapter  168.  Tenure  of  and  Title  to  Lands,  §  8680. 

Chapter  169.  Conveyances  and  Mortgages  of  Real  Estate,  §  8694. 

Chapter  170.  Chattel  Mortgages  and  Liens,  §  8713. 

Chapter  171.  Leasehold  Estates  and  Co-Tenancy,  §  8797. 

Chapter  172.  Miscellaneous  Provisions,  §  8831. 


CHAPTER  168 
Tenure  of  and  Title  to  Lands 


Article  1.    Tenure  of  Land  and  Confirmation  of  Certain  Titles,  §  8680. 
Article  2.    Title  as  to  Catawba  Indian  Lands,  §  8689. 
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ARTICLE  1 
Tenure  of  Land  and  Confirmation  of  Certain  Titles 

8680.  Free  and  common  socage.  8685.  Conveyances   before    1731. 

8681  thru  8683.  Grants  by  lords  proprie-  8686.  Titles  through  aliens  prior  to  1807. 

tors.  8687.  Aliens  and  foreign  corporations. 

8684.  Estate  of  John  Lord  Carteret.  8688.  Possession  prior  to  July  4,  1776. 

§  8680.  Free  and  common  socage. — The  only  tenure  of  lands  in  South 
Carolina  is  that  of  free  and  common  socage. 

1932  Code.  §  8680;  Civ.  C.  '22,  §  5202:  Civ.  C.  '12,  §  3439;  Civ.  C.  '02,  §  2353;  G.  S. 
1761;  R.  S.  1872;  1712  (2)  413. 

§  8681.  Former  grants,  etc.,  made  valid  and  persons  may  hold  under 
same  against  State. — All  and  every  person  or  persons  who  are  now  pos- 
sessed of  or  do  hold  any  messuages,  lands,  tenements  or  hereditaments 
whatsoever  in  the  State  of  South  Carolina,  by  and  under  any  original  pat- 
ents, grants,  deeds,  indentures  or  poll,  either  made  by  the  former  lords 
proprietors  or  by  their  palatine,  or  his  deputy,  and  any  three  or  more  of 
the  lords  proprietors,  or  their  deputies,  or  by  any  of  their  Governors,  and 
an}'  three  or  more  of  the  said  lords  proprietors,  or  the  said  lords  proprie- 
tors' deputies,  or  by  any  other  person  or  persons  whatsoever,  commission- 
ed by  their  palatine,  and  any  three  or  more  of  the  said  lords  proprietors,  or 
by  any  five  of  the  said  lords  proprietors,  their  deputies  or  commissioners, 
as  of  fee  simple  or  fee  simple  conditional,  or  for  life  or  for  terms  of  years, 
and  all  other  person  or  persons  whatsoever  who  are  now  possessed  of  or 
do  hold  any  such  estate  or  estates,  by  virtue  of  any  mesne  conveyances, 
derived  from  and  under  all  or  any  such  original  patents,  grants,  deeds,  in- 
dented or  poll,  shall  and  may  from  henceforth  quietly  and  peacably  have, 
hold,  use,  occupy,  possess  and  enjoy  all  and  every  such  messuages,  planta- 
tions, lands,  tenements  and  hereditaments  whatsover,  to  them,  their  heirs, 
executors,  administrators  and  assigns,  respectively,  according  to  the  sev- 
eral tenures  in  such  original  patents,  grants,  deeds  indented  or  deeds  poll, 
and  mesne  conveyances,  or  last  wills,  derived  from  and  under  them  re- 
spectively mentioned  and  expressed,  and  that  against  the  said  State  for- 
ever, and  against  all  and  every  the  said  lords  proprietors  and  their  heirs, 
and  all  and  every  person  and  persons  whatsoever,  save  and  except  as  here- 
inafter excepted. 

1932  Code,  §  8681;  Civ.  C.  '22,  §  5203;  Civ.  C.  '12,  §  3440;  Civ.  C.  '02,  §  2354;  G.  S. 
1762;  R.  S.  1873;  1731  (3)  298. 

§  8682.  Former  patents,  grants,  etc.,  valid  notwithstanding  certain  desig- 
nated errors. — The  said  patents,  grants,  deeds,  indented  or  poll,  shall  be 
held  valid,  notwithstanding: 

(1)  Any  misnomer  or  omission  of  the  names  of  any  of  the  said  lords  pro- 
prietors, or  their  deputies,  any  want  of  significant  and  necessary  words  in 
law  for  conveying  of  such  lands,  any  omission,  commission  or  mistake 
whatsoever  in  the  said  grants,  done,  omitted  or  committed  by  all  or  any 
of  the  said  lords  proprietors,  their  deputies  or  trustees  commissioned  by 
the  said  lords  proprietors  for  selling  of  lands  in  this  State. 

(2)  Any  proper  seal  or  seals  not  being  used  or  affixed  by  the  said  pro- 
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prietors,  their  Governors,  deputies,  commissioners  or  trustees  to  all  or  any 
such  patents,  grants,  indentures,  deeds  or  commissions. 

(3)  The  lands  granted  or  conveyed,  or  intended  to  be  granted  and  con- 
veyed, by  such  patents,  grants,  deeds,  indented  or  poll  have  not  been  suf- 
ficiently described  or  ascertained  in  such  patents,  grants,  deeds,  indented 
or  poll  so  that,  nevertheless,  any  such  lands,  or  some  part  thereof,  have 
been  surveyed  or  meted  out,  or  ascertained  by  survey  to  such  patentees, 
grantees  or  purchasers,  or  to  their  heirs  or  assigns,  or  to  the  heirs  or  assigns 
of  the  persons  named  as  patentees  or  grantees  or  assigns  in  such  patent, 
or  grants  or  deeds  of  assignment,  or  to  their  or  any  of  their  attorneys  or 
agents  in  their  behalf,  by  a  survey  of  a  sworn  surveyor  or  surveyors,  as 
part  of  such  patent  lands,  or  certified  or  returned  in  to  the  office  of  the 
late  surveyor  general  (now  secretary  of  State),  by  a  sworn  survey  or  sur- 
veyors thereto  appointed;  or  so  that  the  same  lands,  or  some  part  thereof, 
have  been  described  or  ascertained  by  subsequent  grants  thereof,  to  such 
original  patentees,  grantees  or  to  persons  named  as  such,  their  heirs  or 
assigns,  or  to  under-purchasers  by  mesne  conveyances  from  such  original 
patentees,  grantees,  or  assignees,  or  persons  named  as  such,  their  heirs  or 
assigns,  or  to  persons  claiming  under  them  as  such,  or  to  their  attorneys 
or  agents  in  their  or  any  of  their  behalf,  before  the  20th  day  of  August, 
A.  D.  seventeen  hundred  and  thirty-one. 

(4)  Any  want  of  livery  and  seizin,  enrollment,  attornment  or  any  other 
defect  whatsoever  in  the  execution  of  all  or  any  such  patents,  grants,  deeds, 
indented  or  poll,  so  made  by  the  said  lords  proprietors,  or  any  of  them, 
their  Governors,  deputies  or  commissioners,  in  the  not  timely  execution,  or 
for  the  non-execution  of  the  same,  by  reason  of  the  first  or  former  patentee 
or  patentees  dying  before  such  lands  were  meted  out  to  him  or  them,  in 
part  of  such  patents,  or  otherwise  howsoever,  so  that,  nevertheless,  the  heir 
or  heirs  of  the  persons  who  were  named  as  patentees  or  grantees,  or  pur- 
chasers in  such  patents,  grants  or  deeds  of  assignment,  or  their  heirs  or 
assigns  of  such  first  or  former  patentee  or  patentees,  or  any  person  or  per- 
sons whatsoever,  claiming  as  such,  under  all  or  any  of  them,  their  agents 
or  attorneys,  did  cause  any  part  of  such  vacant  and  unoccupied  lands  to  be 
meted  out  or  ascertained  to  them,  or  any  of  them,  their  heirs  or  assigns, 
or  persons  named  as  such  in  such  deeds  of  assignment,  conveyances  or 
last  wills,  or  to  their  attorneys  or  agents  in  their  behalf,  by  survey  or  sur- 
veys of  a  sworn  surveyor  or  surveyors,  or  certified  or  returned  into  the 
late  surveyor  general's  office,  for  and  in  part  of  such  patent  lands  before 
conveyed  or  intended  to  be  conveyed  by  such  original  patents,  grants,  in- 
dentures or  deeds,  or, 

(5)  Any  other  defect,  omission  or  commission  in  form  or  substance,  law 
or  fact,  in  all  or  any  such  original  patents,  grants,  indentures,  or  deeds, 
or  assignments  of  the  same,  or  in  the  execution  thereof,  or  any  of  them, 
so  that  such  lands,  or  some  part  of  them,  have  been  meted  out  or  ascer- 
tained to  such  patentees,  grantees  or  assigns,  or  to  persons  named  as  such 
in  any  such  patents,  grants  or  deeds  of  assignment,  or  to  their  attorneys 
or  agents  in  their  behalf,  or  return  into  the  late  surveyor  general's  office  as 
aforesaid,  at  any  time  before  the  said  20th  day  of  August,  A.  D.,  1731. 

1932  Code,  §  8682;  Civ.  C.  '22,  §  5204;  Civ.  C.  '12,  §  3441;  Civ.  C.  '02,  §  2355;  G.  S. 
1763;  R.  S.  1874;  1731  (3)  298. 
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§  8683.  Ratification  and  confirmation  of  former  grants,  etc.,  saving  claims 
of  third  persons. — All  and  every  such  patents,  grants,  indentures  and  deeds 
and  all  other  patents,  grants,  indentures  and  deeds  from  the  said  propri- 
etors, their  Governors,  deputies,  commissioners  or  trustees,  where  any 
lands  have  been  so  meted  or  ascertained,  or  returned  as  aforesaid,  and  the 
assignments  thereof,  are  hereby  ratified  and  confirmed,  for  and  notwith- 
standing all  or  any  such  defects  in  the  patents,  grants  or  deeds  aforesaid, 
or  any  of  them,  or  the  assignments  thereof,  or  other  defects  whatsoever, 
in  not  timely  executing,  undue  or  nonexecution  thereof  as  aforesaid,  sav- 
ing to  every  person  and  persons  whatsoever,  bodies  politic  and  corporate, 
their  executors,  administrators  and  assigns,  other  than  to  the  State  of 
South  Carolina,  and  other  than  to  the  said  lords  proprietors,  and  their 
heirs,  and  other  than  to  such  person  and  persons  who  do  or  may  stand 
seized  or  possessed  in  trust,  for  the  said  State,  or  for  the  said  lords  pro- 
prietors, all  such  right,  title,  interest  and  demand  whatsoever,  which  they 
or  any  of  them  now  have  and  may  claim  of,  in  or  to  the  said  lands,  tene- 
ments and  hereditaments  whatsoever,  or  any  part  thereof. 

1932  Code,  §  8883;  Civ.  C.  '22,  §  5205;  Civ.  C.  '12,  §  3442;  Civ.  C.  '02,  §  2356;  G.  S. 
1765;  R.  S.  1875;  1731  (3)  299. 

§  8684.  Estate  of  John  Lord  Carteret  not  altered  or  abridged. — Nothing 
herein  contained  shall  extend  or  be  construed  to  alter  or  abridge  the 
Right  Honorable  John  Lord  Carteret,  his  heirs,  executors,  administrators 
or  assigns,  or  the  said  lords  proprietors  or  their  heirs  of  any  estate,  right, 
title  or  interest  whatsoever,  which  have  or  has  been  saved  and  reserved 
unto  the  said  John  Lord  Carteret,  or  to  the  late  lords  proprietors,  or  any  of 
them,  in  and  by  the  act  entitled  "An  Act  for  Establishing  an  Agreement 
with  Seven  of  the  lords  proprietors  of  Carolina,  for  the  Surrender  of  their 
Title  and  Interest  in  that  Province  to  his  Majesty;"  nor  to  revive  or  enlarge 
any  estate  or  right  or  interest  whatsoever  in  the  said  lords  proprietors,  or 
any  of  them,  their  or  any  of  their  heirs,  of,  in,  and  to  the  estates  aforesaid, 
or  any  part  thereof,  which  they  or  any  of  them  have  granted  and  conveyed 
as  aforesaid,  to  any  person  or  persons,  whatsoever,  or  which  they  have 
surrendered  by  virtue  of  the  aforesaid  act. 

1932  Code,  §  8684;  Civ.  C.  '22,  §  5206;  Civ.  C.  '12,  §  3443;  Civ.  C.  '02,  §  2357;  G.  S. 
1765;  R.  S.  1875;  1731  (3)  299. 

See  generally,  Chisholm  v.  Cains,  67  F.      285,  289. 

§  8685.  Grants,  etc.,  before  August  20,  1731,  not  to  be  impeached  for  cer- 
tain causes. — No  grant,  deed  of  feoffment,  deed  of  bargain  and  sale,  deeds 
of  gift,  or  other  conveyance  of  any  lands  or  tenements  whatsoever,  made 
prior  to  the  said  20th  day  of  August,  1731,  shall  be  impeached  or  set  aside 
in  any  courts  of  law  or  equity  for  want  of  attornment  or  of  livery  and 
seizin  or  enrollment  thereof,  or  because  such  conveyance  has  been  made 
by  way  of  assignment  or  endorsement  on  such  deeds  or  grants  without 
other  ceremony,  nor  for  any  other  defect  in  the  form  or  in  the  manner  of 
the  execution  of  such  deeds  or  grants,  or  of  the  endorsements  or  assign- 
ments thereof,  either  by  the  first  grantor,  or  in  any  of  the  mesne  convey- 
ances derived  therefrom,  so  that  the  right  was  or  would  have  been  in  the 
person  conveying,  if  such  defects  had  not  happened  in  the  form  of  such 
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grants,  deeds  or  conveyances,  or  in  the  manner  of  the  execution  of  the 
same  aforesaid. 

1932  Code,  §  8685;  Civ.  C.  '22,  §  5207;  Civ.  C.  '12,  §  3444;  Civ.  C.  '02,  §  2358;  G.  S. 
1766;  R.  S.  1876;  1731  (3)  302;  4  Ann,  c.  16;  1712  (2)  434. 

§  8686.  Titles  derived  through  aliens  legalized. — Any  citizen  or  citizens, 
alien  or  aliens,  who,  prior  to  the  19th  day  of  December,  A.  D.  one  thousand 
eight  hundred  and  seven  (1807),  entered  into  any  bona  fide  contract  or  con- 
tracts, or  received  any  grant  or  grants,  or  other  deed  or  deeds  of  convey- 
ance for,  or  relating  to  any  real  property  in  this  State,  or  who  derived  their 
titles  from  or  through  aliens,  either  mediately  or  immediately,  may  and 
shall  hold  and  enjoy  the  same,  in  fee  simple,  or  for  any  less  estate,  accord- 
ing to  the  nature  of  his,  her  or  their  contract  or  contracts,  grant  or  grants, 
or  other  deed  or  deeds  of  conveyance;  any  law,  usage  or  custom  to  the  con- 
trary thereof  in  any  wise  notwithstanding:  provided,  that  nothing  con- 
tained herein  shall  be  so  construed  as  to  interfere  with,  or  at  all  invalidate, 
any  grants  of  real  property  which  may,  before  the  said  19th  day  of  De- 
cember, 1807,  have  been  made  by  the  Legislature  of  this  State  unto  any 
person  or  persons,  or  unto  any  body  or  bodies  corporate,  or  to  affect  in  any 
measure,  descents  cast  before  the  date  aforesaid. 

1932  Code,  §  8686;  Civ.  C.  '22,  §  5208;  Civ.  C.  '12,  §  3445;  Civ.  C.  '02,  §  2359;  G.  S. 
1767;  R.  S.  1879;  1807  (5)  547. 

§  8687.  Aliens  and  foreign  corporations  entitled  to  same  property  as 
natural  born  citizens. — Real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held  and  disposed  of  by  an  alien,  subject  to  the 
provisions  of  section  7790,  in  the  same  manner,  in  all  respects,  as  by  a 
natural  born  citizen;  and  a  title  to  real  and  personal  property  of  every  de- 
scription may  be  derived  through,  from  or  in  succession  to  an  alien,  in  the 
same  manner,  in  all  respects,  as  through,  from  or  in  succession  to  a  natural 
born  citizen.  Foreign  corporations  shall  have  and  exercise  all  rights 
granted  to  aliens  in  this  section. 

1932  Code,  §  8687;  Civ.  C.  '22,  §  5209;  Civ.  C.  '12,  §  3446;  Civ.  C.  '02,  §  2360;  G.  S. 
1768;  R.  S.  1880;  1872  (15)  72;  1873  (15)  488. 

Applied   in   Tucker   v.    Atlantic   Coast      Lbr.  Co.,  78  S.  C.  134,  142,  59  S.  E.  859. 

§  8688.  Grants  obtained  five  years  before  July  4,  1776,  absolutely  con- 
firmed.— An  actual,  peaceable,  and  quiet  possession  of  lands  five  years 
previous  to  the  4th  day  of  July,  1776,  shall  be  deemed  a  good  and  suf- 
ficient title;  and  any  grant  obtained  since  that  time,  or  which  may  be  ob- 
tained, for  the  said  land  is  hereby  declared  null  and  void. 

1932  Code,  §  8688:  Civ.  C.  '22,  §  5210;  Civ.  C.  '12,  §  3447;  Civ.  C.  '02,  §  2361;  G.  S. 
1769;  R.  S.  1880;  1787  (5)  40. 


ARTICLE  2 
Titles  as  to  Catawba  Indian  Lands 

8689.  Lease  of  lands  for  life.  8692.  Grants  to  lessees  of  leased  lands. 

8690.  Requisites  of  lease.  8693.  Loss  of  lease. 

8691.  Rights  vested  in  lessees. 
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§  8689.  Catawba  Ind^ns  may  lease  their  lands  for  life. — It  shall  be  and 
may  be  lawful  for  the  Catawba  Indians  to  grand  and  make  to  any  person 
any  lease  or  leases,  for  life  or  lives,  or  term  of  years,  of  any  of  the  lands 
vested  in  them  by  the  laws  of  this  State:  provided,  that  no  lease  shall  ex- 
ceed the  term  of  ninety-nine  years,  or  three  lives  in  being. 

1932  Code,  §  8689;  Civ.  C.  '22,  §  5211;  Civ.  C.  '12,  §  3448;  Civ.  C.  '02,  §  2362;  G.  S. 
1770;  R.  S.  1881;  1808  (5)  576. 

§  8690.  Formal  requisites  of  lease. — No  lease  of  the  lands  of  the  Catawba 
Indians,  whether  for  life  or  lives,  or  terms  of  years,  shall  be  held  or  deemed 
as  valid  and  good  in  law,  unless  the  same  be  witnessed  by  the  commission- 
er for  said  tribe  at  the  time  of  making  thereof,  and  be  signed  and  sealed 
by  at  least  four  of  the  head  men  or  chiefs  of  the  said  Catawba  Indians. 

1932  Code,  §  8690;  Civ.  C.  '22,  §  5212;  Civ.  C.  '12,  §  3449;  Civ.  C.  '02,  §  2363;  G.  S. 
1771;  R.  S.  1882;  1808  (5)  576;  1854  (12)  324. 

§  8691.  Certain  rights  vested  in  lessees  of  Catawba  Indians. — All  the  re- 
versionary right,  title  and  interest  of  this  State  in  and  to  the  Catawba 
Indian  lands,  situated  in  the  counties  of  York  and  Lancaster,  within  a 
boundary  of  fifteen  miles  square  and  which  are  represented  in  the  plat  of 
survey  made  by  Samuel  Wiley,  and  dated  the  22d  day  of  February,  1764, 
and  now  on  file  in  the  office  of  the  secretary  of  state,  are  hereby  vested 
in  the  persons  who  now  or  hereafter  may  hold  the  said  lands  as  lessees 
of  the  said  Catawba  Indians,  their  heirs  and  assigns,  according  to  the 
location  of  their  respective  leases. 

1932  Code,  §  8691;  Civ.  C.  '22,  §  5213;  Civ.  C.  '12,  §  3450;  Civ.  C.  '02,  §  2384;  G.  S. 
1772;  R.  S.  1883;  1838  (6)  602. 

§  8692.  Grants  to  lessees  of  leased  Catawba  Indian  lands. — Each  lessee 
of  the  Catawba  Indian  lands  who  shall  deposit  with  the  secretary  of  State 
his  lease,  and  also  the  receipt  or  receipts  of  the  former  tax  collector  of 
the  county  wherein  such  lands  may  be  situated  for  such  taxes  as  may  have 
been  paid  thereon,  as  heretofore  required  by  law,  shall  be  entitled  to 
locate  and  receive  a  grant  from  the  State  (in  the  manner  provided  by  law 
for  granting  vacant  lands)  for  the  land  held  by  him  under  lease,  upon 
payment  of  the  usual  fees,  and  thenceforth  hold  the  land  so  granted  in  the 
same  right  as  any  other  lands  granted  by  this  State  are  held. 

1932  Code.  §  8692;  Civ.  C.  '22,  §  5214;  Civ.  C.  '12,  §  3451;  Civ.  C.  '02,  §  2365;  G.  S. 
1773;  R.  S.  1884;  1840  (11)  146. 

§  8693.  Lessee — how  to  proceed  if  lease  be  lost. — If  any  lessee  of  the 
Catawba  Indian  lands,  being  in  possession,  shall  not  have  it  in  his  power  to 
deposit  the  lease  under  which  he  holds,  as  required  by  the  preceding  sec- 
tion, by  reason  of  its  loss  or  otherwise,  such  person  shall  file  in  the  office 
of  the  secretary  of  State  a  notice  of  his  intention  to  apply  for  the  is- 
suing of  a  grant,  and  shall  publish  the  same  in  one  or  more  of  the  news- 
papers of  the  county  in  which  such  land  is  situated,  for  at  least  three 
months  before  the  time  of  such  intended  application,  which  notice  shall 
set  forth  the  cause  of  the  inability  of  such  person  to  produce  such  lease, 
and  shall  be  verified  by  the  oath  of  the  applicant;  and  such  grant  shall 
thereupon   issue,   if   the   person   applying   be   otherwise   entitled   thereto: 
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provided,  that  if  any  person  shall,  within  five  years  from  the  issuing  of 
such  grant,  produce  a  lease  of  the  premises  as  granted,  such  grant  shall 
thereupon  become  null  and  void. 

1932  Code,  §  8693;  Civ.  C.  '22,  §  5215;  Civ.  C.  '12,  §  3452;  Civ.  C.  '02,  §  2366;  G.  S. 
1774;  R.  S.  1885;  1857  (12)  611. 


CHAPTER  169 

Conveyances  and  Mortgages  of  Real  Estate 

Article  1.     Form  and  Execution  of  Conveyances,  §  8694. 
Article  2.     Void  Gifts  and  Fraudulent  Conveyances,  §  8695. 
Article  3.     Mortgages  and  Deeds  of  Trust,  §  8701. 


ARTICLE  1 

Form  and  Execution  of  Conveyances 

§  8634.  Form  of  conveyance  of  real  property — witnesses — sealed  instru- 
ments.— The  following  form  or  purport  of  a  release  shall,  to  all  intents  and 
purposes,  be  valid  and  effectual  to  carry  from  one  person  to  another  or 
others  the  fee  simple  of  any  land  or  real  estate,  if  the  same  shall  be  ex- 
ecuted in  the  presence  of  and  be  subscribed  by  two  or  more  credible  wit- 
nesses: 

"The  State  of  South  Carolina. 

"Know  all  men  by  these  presents  that  I,  A  B,  of ,  in  the 

State  aforesaid,  in  consideration  of  the  sum  of dollars,  to  me  in 

hand  paid  by  C.  D.  of County,  State  of ,  the 

receipt  of  which  is  hereby  acknowledged,  have  granted,  bargained,  sold, 
and  released,  and  by  these  presents  do  grant,  bargain,  sell,  and  release, 
unto  the  said  C  D  all  that  (here  describe  the  premises) ,  together  with  all 
and  singular  the  rights,  members,  hereditaments,  and  appurtenances  to 
the  said  premises  belonging,  or  in  any  wise  incident  or  appertaining;  to 
have  and  to  hold  all  and  singular  the  premises  before  mentioned,  unto 
the  said  C  D,  his  heirs  and  assigns,  forever.  And  I  do  hereby  bind  my- 
self, my  heirs,  executors,  and  administrators,  to  warrant  and  forever  de- 
fend all  and  singular  the  said  premises  unto  the  said  C  D,  his  heirs  and 
assigns,  against  myself  and  my  heirs,  and  against  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same,  or  any  part  thereof.  "Witness 

my  hand  and  seal,  this day  of in  the 

vear  of  our  Lord and  in  the year  of  the 

independence  of  the  United  States  of  America. 

" [L.  S.  ] " 

Provided,  this  section  shall  be  so  construed  as  not  to  oblige  any  person  to 
insert  the  clause  of  warranty,  or  to  restrain  him  from  inserting  any  other 
clause  or  clauses,  in  conveyances  hereafter  to  be  made,  as  may  be  deemed 
proper  and  advisable  by  the  purchaser  and  seller,  or  to  invalidate  the 
forms  heretofore  in  use  within  this  state.    Whenever  it  shall  appear  from 
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the  attestation  clause  or  from  the  other  parts  of  any  instrument  in  writing 
that  it  was  the  intention  of  the  party  or  parties  thereto  that  said  instru- 
ment should  be  a  sealed  instrument,  then  said  instrument  shall  be  con- 
strued to  be,  and  shall  have  the  effect  of,  a  sealed  instrument,  although 
no  seal  be  actually  attached  thereto. 

1932  Code,  §  8694;  Civ.  C.  '22,  §  5216;  Civ.  C.  '12,  §  3453;  Civ.  C.  '02,  §  2367;  G.  S. 
1775;  R.  S.  1886;  1795  (5)  255;  1899  (23)  48;  1936  (39)  1301. 


Form  not  indispensable.  —  This  form 
not  indispensable.  Any  form  of  words 
sufficient,  if  intention  to  convey  can  be 
ascertained,  and  there  be  a  seal,  two 
witnesses  and  description  of  the  prop- 
erty. Lorick  v.  McCreery,  20  S.  C.  424; 
Navassa  Guano  Co.  v.  Richardson,  26  S. 
C.  401,  2  S.  E.  307;  Sally  v.  Gunter,  13 
Rich.  72,  5  L.  R.  A.  (N.  S.)  968. 

Form  of  bargain  and  sale  not  invali- 
dated by  this  section.  Sanders  v.  Hart- 
zog,  6  S.  C.  479;  Lorick  v.  McCreery,  20 
S.  C.  424. 

But  the  words  "heirs  and  assigns"  are 
necessary  to  convey  the  whole  fee.  Lorick 
v.  McCreery,  20  S.  C.  424;  McMichael  v. 
McMichael,  51  S.  C.  555,  29  S.  E.  403,  2 
L.  R.  A.  (N.  S.)  175,  33  L.  R.  A.  (N.  S.) 
412. 

Deeds  insufficient  as  bargain  and  sale, 
are  operative  as  covenants  to  stand 
seized.  Pledger  v.  David,  4  DeS.  264,  38 
L.  R.  A.  (N.  S.)  938.  11  A.  L.  R.  28;  Mill- 
edge  v.  Lamar,  4  DeS.  617,  63  Am.  Dec. 
243,  92  Am.  Dec.  386,  68  L.  R.  A.  354, 
374,  22  L.  R.  A.  (N.  S.)  692,  38  L.  R.  A. 
(N.  S.)  938,  Ann.  Cas.  15C,  380,  11  A.  L. 
R.   54. 

Necessity  of  deed. — A  deed  is  neces- 
sary to  convey  freehold  estate.  Miller  v. 
Graham,  1  Brev.  448.  22  L.  R.  A.  (N.  S  ) 
717,  Ann.  Cas.  13D,  201. 

Sufficiency  of  deed. — An  endorsement 
on  back  of  deeds  is  insufficient  as  con- 
veyance. Turner  v.  Moore,  1  Brev.  236, 
35  L.  R.  A.  332,  351;  Clark  v.  O'Margey,  2 
Brev.  134. 

Blank  paper,  signed,  sealed  and  deliv- 
ered and  afterwards  filled  up  is  no  deed. 
Parminter  v.  McDaniel,  1  Hill  267,  26 
Am.  Dec.  179. 

As  to  ratification  of  defective  deed,  see 
Wallace  v.  McCullough,  1  Rich.  Eq.  426, 
81  Am.  Dec.  776,  22  L.  R.  A.  297;  Brough- 
ton  v.  Telfer.  3  Rich.  Eq.  431. 

As  to  whether  a  statutory  deed  has  the 
same  effect  as  a  deed  of  feoffment  with 
livery  of  seizin,  see  Young  v.  McNeill,  78 
S.  C.  143,  59  S.  E.  986,  16  L.  R.  A.  (N 
S.)  1160,  Ann.  Cas.  12A,  1042,  2  A.  L 
R.   42. 

Quit  claim  deed  is  a  proper  mode  of 
conveying  fee.  Martin  v.  Ragsdale,  71  S 
C.  67,  50  S.  E.  671,  25  L.  R.  A.  (N.  S.) 
1037,  Ann.  Cas.   13C,  364. 

Necessity  and  sufficiency  of  seal.  — 
While  a  seal  is  necessary,  Cline  v.  Black, 
4  McC.  431;  Jones  v.  Crawford,  1  Mcm! 
373,   55   Am.   Dec.   412,   67   L.   R.   A.   900, 


whatever  is  intended  as  a  seal  is  suffi- 
cient. St.  Phillip's  Church  v.  Zion  Pres- 
byterian Church,  23  S.  C.  297,  99  Am.  Dec. 
337,  16  Am.  St.  Rep.  623,  50  Am.  St.  Rep. 
157,  69  L.  R.  A.  131,  35  L.  R.  A.  896,  Ann. 
Cas.  12C,  42,  Ann.  Cas.  13A,  1013,  Ann. 
Cas.   14B,  390. 

A  deposition  was  not  objectionable  as 
lacking  a  notarial  seal  where  the  word 
"Seal"  was  attached  to  every  jurat,  and 
the  attestation  clause  read,  "Witness  my 
hand  and  official  seal."  Wallingford  v. 
Western  Union  Tel.  Co.,  60  S.  C.  201,  38 
S.  E.  443,  629,  117  Am.  St.  Rep.  297,  41  L. 
R.  A.  (N.  S.)  1190,  Ann.  Cas.  14A,  1297. 
Certainty  of  deed. — A  deed  to  "A"  and 
his  associates"  is  sufficiently  certain. 
Duncan  v.  Beard,  2  N.  &  McC.  400,  32  L. 
R.  A.  181,  63  L.  R.  A.  975,  Ann.  Cas. 
12A,    1103. 

Description  of  property.  —  Property 
must  be  sufficiently  described  to  show 
intention.  Lorick  v.  McCreery,  20  S.  C. 
424;  Navassa  Guano  Co.  v.  Richardson, 
26  S.  C.  401,  2  S.  E.  307. 

Recital. — The  recital  is  no  substantial 
part  of  deed.  Harrison  v.  Maxwell,  2  N. 
&  McC.  347,  10  Am.  Dec.  611,  44  Am. 
Dec.  338,  23  L.  R.  A.  646,  Ann.  Cas.  13B, 
196. 

Statement  of  grantor's  estate. — Grant- 
or's estate  need  not  be  stated.  Kottman 
v.  Ayer,  1  Strob.  552,  41  Am.  Dec.  179,  45 
L.  R.  A.  (N.  S.)  1123,  23  A.  L.  R.  1244. 

Insertion  of  grantee's  name.  —  Gran- 
tee's name  must  be  inserted.  Hardin  v. 
Hardin,  32  S.  C.  599,  11  S.  E.  102,  68  L. 
R.  A.  925. 

Words  of  limitation  in  covenant  of  war- 
ranty only  does  not  affect  estate.  Wilson 
v.  Garland,  77  S.  C.  171,  57  S.  E.  728. 

"Heirs"  is  a  word  of  limitation  in  will. 
Fishburne  v.  Sigwald,  79  S.  C.  551,  60  S. 
E.  1105,  37  L.  R.  A.  (N.  S.)  730,  745. 

"Issue"  is  a  word  of  limitation.  Wil- 
liams v.  Gause,  83  S.  C.  265,  65  S.  E.  241. 
Super-added  words  amounting  to  a 
mere  repletion  of  the  preceding  words  of 
limitation  are  inoperative  to  vary  the 
construction.  Poston  v.  Midland  Timber 
Co.,  76  S.  C.  36,  56  S.  E.  546;  Danner  v. 
Trescot,  5  Rich.  Eq.  356,  29  L.  R.  A.  (N. 
S.)   1083,  1168,  2  Jarman  on  Wills  271. 

Signature  when  deed  executed  by 
agent.  —  Signature  must  be  in  name  of 
principal  when  executed  by  agent.  Pryor 
v.  Coulter,  1  Bail.  517,  135  Am.  St.  Rep. 
773,  41  L.  R.  A.  (N.  S.)  813,  Ann.  Cas. 
13D,  103;  Webster  v.  Brown,  2  S.  C.  428, 


§  8694 


Civil  Code 


Page  1086 


41  L.  R.  A.  (N.  S.)  813,  L.  R.  A.  1916C, 
1067. 

Right  of  way  over  grantor's  land. — 
Where  land  conveyed  is  surrounded  by 
grantor's  land,  law  presumes  grantor  in- 
tended to  grant  right  of  way,  Brasington 
v.  Williams,  143  S.  C.  223,  141  S.  E.  375; 
Richards  v.  Trezvant,  185  S.  C.  489,  194 
S.  E.   326. 

Construction  of  deed. — As  to  duty  of 
court  to  construe,  see  Foster  v.  Foster,  81 
S.  C.  307,  62  S.  E.  320.  As  to  construction 
of  conflicting  clauses,  see  Crawford  v. 
Atlantic  Coast  Lbr.  Co.,  79  S.  C.  166.  60 
S.  E.  445,  128  Am.  St.  Rep.  872.  As  to 
construction  of  grant  of  growing  timber, 
see  Wilson  Lbr.  Co.  v.  Alderman  &  Sons 
Co..  80  S.  C.  106,  61  S.  E.  217,  128  Am. 
St.  Rep.  865,  871,  46  L.  R.  A.  (N.  S.)  677, 
4  L.  R.  A.  (N.  S.)  871,  15  A.  L.  R.  43,  61. 

Warranty. — As  to  warranty,  see  Lorick 
v.  Hawkins,  1  Rich.  417;  Morris  v.  Owens, 
3  Strob.  199;  McCracken  v.  Ansley,  4 
Strob.  1,  Ann.  Cas.  13A,  496;  Jeter  v. 
Glenn,  9  Rich.  374,  19  Am.  Rep.  49,  24 
Am.  St.  Rep.  268,  82  Am.  St.  Rep.  689; 
Evans  v.  McLucas,  12  S.  C.  56,  80  Am. 
Dec.  716,  L.  R.  A.  1918B,  746,  756;  Lessly 
v.  Bowie,  27  S.  C.  193,  3  S.  E.  199,  L. 
R.  A.  1918B,  746;  Davis  v.  Townsend, 
32  S.  C.  112,  10  S.  E.  837;  Hardin  v. 
Clark,  32  S.  C.  480,  11  S.  E.  304,  44  Am. 
St.  Rep.  563;  Ex  parte  Hardin,  34  S.  C. 
377,  13  S.  E.  615,  27  Am.  St.  Rep.  820, 
13  L.  R.  A.  723,  3  L.  R.  A.  (N.  S.)  1188, 
15  L.  R.  A.  (N.  S.)   158. 

As  to  special  warranty,  see  Folk  v. 
Graham,  82  S.  C.  66,  62  S.  E.  1106,  32  L. 
R.  A.   (N.  S.)  595. 

Delivery.  —  As  to  the  delivery,  see  In- 
gram v.  Porter,  4  McC.  198,  92  Am.  Dec. 
384,  38  Am.  Rep.  622,  54  L.  R.  A.  887,  12 
L.  R.  A.  (N.  S.)  964,  Ann.  Cas.  13B,  415, 
11  A.  L.  R.  35,  54;  Jackson  v.  Inabnit,  2 
Hill  Eq.  411,  44  L.  R.  A.  (N.  S.)  532; 
Dawson  v.  Dawson,  Rice  Eq.  243,  92 
Am.  Dec.  388,  89  Am.  St.  Rep.  496,  54 
L.  R.  A.  887,  898;  Younge  v.  Moore,  1 
Strob.  48;  Harris  v.  Saunders,  2  Strob. 
Eq.  370,  15  Am.  Dec.  153,  11  A.  L.  R.  43, 
56;  State  v.  Chambers,  1  Strob.  347,  47 
Am.  Dec.  557,  59  Am.  Dec.  577,  111  Am. 
St.  Rep.  114,  14  L.  R.  A.  288,  16  L.  R.  A. 
(N.  S.)  306,  33  L.  R.  A.  (N.  S.)  119,  L. 
R.  A.  1915F,  544.  Ann.  Cas.  13B,  879; 
McKenzie  v.  Roper,  2  Strob.  306;  Mc- 
Cracken v.  Ansley,  4  Strob.  1,  Ann.  Cas. 
13A,  495;  Wood  v.  Ingraham,  3  Strob. 
Eq.  105,  51  Am.  Dec.  671,  53  Am.  St.  Rep. 
551;  Folk  v.  Varn,  9  Rich.  Eq.  303,  54 
L.  R.  A.  887,  11  A.  L.  R.  37.  59;  Williams 
v.  Sullivan,  10  Rich.  Eq.  217,  38  Am.  Rep. 
622,  49  Am.  St.  Rep.  220,  11  A.  L.  R.  37, 
£2;  Cloud  v.  Calhoun,  10  Rich.  Eq.  358,  54 
L.  R.  A.  887,  898,  49  L.  R.  A.  (N.  S.)  616, 
Ann.  Cas.  17D,  282,  1  A.  L.  R.  68,  111,  14 
A.  L.  R.  38;  Withers  v.  Jenkins,  6  S.  C. 
122,  54  L.  R.  A.  889;  Arthur  v.  Anderson, 
9  S.  C.  234;  Fraser  v.  Davie,  11  S.  C.  56, 


55   Am.   Dec.   413,   53   Am.   St.   Rep.   556 
Shaw  v.  Cunningham,   16  S.  C.  632;  Mc- 
Daniel   v.   Anderson,    19   S.    C.    211,    216: 
Carrigan  v.  Byrd,  23  S.  C.  89,  91;  Coin  v 
Coin,   24   S.   C.   597;   Little  v.   White,   29 
S.   C.    170,   7   S.   E.   72,   35   L.   R.   A.   332 
Walker  v.  Frazier.  2  Rich.  Eq.  99,  92  Am 
Dec.   125;  McGee  v.  Wells,  52  S.  C.  472 
30  S.  E.   602,  90  Am.  St.  Rep.  536.  Ann 
Cas.  13C,  153,  Ann.  Cas.  15D,  654;  Guess 
v.   South  Bound  Ry.   Co..  40  S.   C.   450, 
19  S.  E.  68,  37  L.  R.  A.  (N.  S.)  94. 

As  to  record  as  presumptive  evidence 
of  delivery,  see  Sparkman  v.  Jones,  81  S. 
C.  453,  62  S.  E.  870,  38  L.  R.  A.  (N.  S.) 
944.  As  to  testimony  to  rebut,  see  Shute 
v.  Shute,  82  S.  C.  264,  64  S.  E.  145.  As  to 
delivery  as  question  for  jury,  see  Mit- 
chell v.  Allen,  81  S.  C.  340,  61  S.  E.  1078, 
62  S.  E.  399. 

Witnesses. — Two  witnesses  are  neces- 
sary. Allston  v.  Thompson,  Chev.  271; 
Craig  v.  Pinson,  Chev.  272;  Jones  v. 
Crawford,  1  McM.  373,  55  Am.  Dec.  412, 
67  L.  R.  A.  900;  Young  v.  Young,  27  S.  C. 
201,  3  S.  E.  202;  Little  v.  White,  29  S.  C. 
170,  7  S.  E.  72.  35  L.  R.  A.  332;  Navassa 
Guano  Co.  v.  Richardson.  26  S.  C.  401,  2 
S.  E.   307. 

But  ten  years'  adverse  possession  un- 
der deed  with  one  witness  may  cure  the 
defect.  Lyles  v.  Kirkpatrick,  9  S.  C.  265, 
88  Am.  St.  Rep.  705,  46  L.  R.  A.  (N.  S.) 
516. 

As  to  proof  by  witnesses,  see  Barry  v. 
Wilbourne,  2  Bail.  91,  35  L.  R.  A.  334; 
Brazel  v.  Fair,  26  S.  C.  370,  2  S.  E.  293,  63 
Am.  St.  Rep.  476,  66  Am.  St.  Rep.  232,  44 
L.  R.  A.  (N.  S.)  951,  Ann.  Cas.  13A,  14; 
McGowan  v.  Reid,  27  S.  C.  262,  263,  3  S. 
E.  337,  95  Am.  St.  Rep.  669,  137  Am.  St. 
Rep.  489,  35  L.  R.  A.  341;  Little  v.  White, 
29  S.  C.  170,  7  S.  E.  72,  35  L.  R.  A.  332,  or 
their  handwriting  when  absent  or  dead, 
see  Manigualt  v.  Hampton,  1  Brev.  394, 
35  L.  R.  A.  332;  Sims  v.  DeGraffenreid,  4 
McC.  253;  Mcllwee  v.  Sutton,  2  Bail.  128, 
52  Am.  Dec.  118,  14  Am.  St.  Rep.  745,  35 
L.  R.  A.  332;  Collins  v.  Lemasters,  2  Bail. 
141,  98  Am.  Dec.  623,  22  L.  R.  A.  372; 
Dawson  v.  Dawson,  Rich.  Eq.  243.  92  Am. 
Dec.  388,  89  Am.  St.  Rep.  496,  54  L.  R.  A. 
887,  898;  Smith  v.  Asbell,  2  Strob.  141,  35 
L.  R.  A.  332.  Ann.  Cas.  13B,  899;  Lyon  v. 
Holmes,  11  S.  C.  429,  22  Am.  Rep.  483,  22 
L.  R.  A.  372,  35  L.  R.  A.  332,  351,  44  L. 
R.  A.  142,  or  their  mark,  see  Martin  v. 
Quattlebam,  3  McC.  205. 

Covenants  to  stand  seized  to  use.  — 
As  to  when  covenants  to  stand  seized  to 
use  are  effectual  to  convey  land,  see 
Craig  v.  Pinson,  Chev.  272;  Chancelor  v. 
Windham,  1  Rich.  161,  42  Am.  Dec.  411, 
16  L.  R.  A.  (N.  S.)  1159,  38  L.  R.  A.  (N. 
S.)  938,  11  L.  R.  A.  32;  Kinsler  v.  Clarke, 
1  Rich.  170,  16  L.  R.  A.  (N.  S.)  1159,  38  L. 
R.  A.  (N.  S.)  938,  11  A.  L.  R.  28,  84; 
Dinkins  v.  Samuel,  10  Rich.  66.  38  L.  R. 
A.  (N.  S.)  938;  Ellen  v.  Ellen,  16  S.  C.  132, 
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142;  Watson  v.  Watson,  24  S.  C.  228,  58 
Am.  Rep.  247,  38  L.  R.  A.  (N.  S.)  938,  11 
A.  L.  R.  28,  52. 

Life  estate. — Deed  to  "E.  J.  forever, 
and  at  her  death  to  her  children,  J.  W.  C, 
M.  M.  E.  and  E.  T.,  etc.,"  was  held  to 
carry  life  estate  to  E.  J.  Windham  v. 
Howell,  78  S.  C.  187,  59  S.  E.  852. 

Fee  conditional. — Deed  to  A.  "her,  and 
her  children  and  her  assigns  forever" 
was  held  to  convey  a  fee  conditional.  Dil- 
lard  v.  Yarboro,  77  S.  C.  227,  57  S.  E.  841. 

Limitations  in  remainder  to  persons 
named  in  habendum  sustained,  though 
the  persons  are  not  named  in  the  prem- 
ises or  granting  clause.  Milledge  v.  La- 
mar, 4  DeS.  617,  63  Am.  Dec.  243,  92  Am. 
Dec.  386.  68  L.  R.  A.  354,  374,  22  L.  R.  A. 
(N.  S.)  692,  38  L.  R.  A.  (N.  S.)  938,  Ann. 
Cas.  15C,  380,  11  A.  L.  R.  54. 

Reformation. — A  court  of  equity  has 
the  power  and  it  is  its  duty  in  proper 
cases  to  reform  a  deed  in  order  to  carry 
out  the  intention  of  the  parties  to  the 
contract  of  conveyance,  even  to  the  ex- 
tent of  inserting  the  words  of  inheritance 
necessary  to  carry  the  fee,  when  the  facts 
and  the  evidence  warrant  it.  Groce  v. 
Benson.  168  S.  C.  145;  167  S.  E.  151. 

See  also  Gowdy  v.  Kelley  et  al.,  185 
S.  C.  415,  194  S.  E.  156,  where  facts  and 
evidence  did  not  warrant  a  reformation. 

Miscellaneous  references.  —  As  to  de- 
scription of  land,  see  Sally  v.  Gunter,  13 
Rich.  72,  5  L.  R.  A.  (N.  S.)  968.  As  to 
feoffment  with  livery  of  seizin,  see  De- 
hon  v.  Redfern,  Dud.  Eq.  115,  25  L.  R,  A. 
(N.  S.)  899,  Ann.  Cas.  17A,  910.  As  to  suf- 
ficiency of  writing  to  give  equitable  in- 
terest, see  Craig  v.  Craig,  1  Bail.  Eq.  102, 
40  Am.  Dec.  642,  92  Am.  Dec.  705,  46  Am. 
Rep.  761,  104  Am.  St.  Rep.  199,  26  L.  R. 
A.  (N.  S.)  302.  L.  R.  A.  1915B,  730.  Ann. 
Cas.  17A,  84;  Pope  v.  Montgomery,  24  S. 
C.  594;  Wilson  v.  Watkins,  48  S.  C.  341,  26 
S.  E.  663,  65  Am.  St.  Rep.  507,  117  Am. 
St.  Rep.  241,  28  L.  R.  A.  (N.  S.)  8846.  As 
to  habendum,  see  Ingram  v.  Porter,  4 
McC.  198,  92  Am.  Dec.  384,  38  Am.  Rep. 
622,  54  L.  R.  A.  887,  12  L.  R.  A.  (N.  S.) 
964.  Ann.  Cas.   13B,  415,   11  A.  L.  R.  35, 


54;  Stockton  v.  Martin,  2  Bay  471;  Porter 
v.  Ingram,  Harp.  492,  12  L.  R.  A.  (N.  S.) 
964,  Ann.  Cas.  13B,  415.  As  to  execution 
by  only  some  of  grantors  recited,  see 
Arthur  v.  Anderson,  9  S.  C.  234;  Harrel- 
son  v.  Sarvis,  39  S.  C.  14,  17  S  .E.  368,  6 
L.  R.  A.  (N.  S.)  722,  46  L.  R.  A.  (N.  S.)  514. 
As  to  life  estate  by  implication  in  trustee, 
see  Weathersbee  v.  Weathersbee,  82  S.  C. 

4,  62  S.  E.  838.  As  to  reservation  of  life 
estate  for  grantor,  see  Merck  v.  Merck, 
83  S.  C.  329,  65  S.  E.  347,  137  Am.  St.  Rep. 
815,  24  L.  R.  A.  (N.  S.)  515,  11  A.  L.  R. 
73.  As  to  limitations  inserted  in  deed 
made  under  judicial  sale,  at  direction  of 
purchaser,  see  Corbett  v.  Fogle,  72  S.  C. 
312,  51  S.  E.  884.  As  to  right  of  vendee 
buying  up  outstanding  title  as  against 
vendor,  see  Brown  v.  Thompson,  81  S.  C. 
380,  62  S.  E.  440,  17  L.  R.  A.  (N.  S.)  1182. 
As  to  vested  remainder  under  limitation 
in  will,  see  Roberts  v.  Herron,  78  S.  C. 
115,  58  S.  E.  968,  L.  R.  A.  1915C,  1049, 
1144.  As  to  when  consideration  may  be 
proved  by  parol,  see  Whitman  v.  Corley, 
72  S.  C.  410,  52  S.  E.  49.  As  to  life  estate 
with  contingent  remainder  over,  see 
Mitchell  v.  Cleveland,  76  S.  C.  432,  57  S. 
E.  33;  Mitchell  v.  Allen,  81  S.  C.  340,  61 

5.  E.  1087,  62  S.  E.  399.  As  to  convey- 
ance for  railroad  purposes  only  and  con- 
ditions stated,  see  Gaffney  v.  Wood,  74 
S.  C.  323,  54  S.  E.  573.  As  to  deed  to 
"joint  heirs",  see  Holman  v.  Fort,  3  Strob. 
Eq.  66,  51  Am.  Dec.  665,  22  A.  L.  R.  713. 
As  to  railroad  as  boundary,  see  Foster  v. 
Foster,  81  S.  C.  307,  62  S.  E.  320. 

See  generally,  Arthur  v.  Hollowell,  111 
S.  C.  444,  98  S.  E.  202;  Farmers'  Bank, 
etc.,  Co.  v.  Fudge,  113  S.  C.  25,  100  S.  E. 
628,  27  A.  L.  R.  85;  Mitchell  v.  Parham, 
Harp.  3;  Hey  ward  v.  Farmers'  Min.  Co., 
42  S.  C.  138,  19  S.  E.  963,  20  S.  E.  64,  46 
Am.  St.  Rep.  702,  111  Am.  St.  Rep.  462, 
126  Am.  St.  Rep.  726,  28  L.  R.  A.  42,  42 
L.  R.  A.  320;  Sullivan  v.  Latimer,  38  S. 
C.  417,  17  S.  E.  221;  Trustees  v.  Bryson, 
34  S.  C.  401,  13  S.  E.  619,  90  Am.  St.  Rep. 
513,  532,  545;  Cook  v.  Cooper,  59  S.  C.  560, 
38  S.  E.  218,  25  L.  R.  A.  (N.  S.)  1209,  11 
A.  L.  R.  28. 


ARTICLE  2 
Void  Gifts  and  Fraudulent  Conveyances 


8695.  Conveyances    to    illegitimate    chil- 
dren or  their  mother. 

8696.  Conveyances  in  fraud  of  creditors. 

8697.  Conveyances     in     fraud     of     pur- 
chasers. 


8698.  Parties  to  fraudulent  conveyances. 

8699.  Conveyances  upon  good  considera- 
tion. 

8700.  Sale  renders  void  former  voidable 
transfer. 


§  8695.     Certain  conveyances  to  bastard  children  or  their  mother  void. — 

If  any  person  who  is  an  inhabitant  of  this  State,  or  who  has  an  estate  here- 


§  8695 


Civil  Code 


Page  1088 


in,  shall  have  already  begotten,  or  shall  hereafter  beget,  any  bastard  child, 
or  shall  live  in  adultery  with  a  woman,  the  said  person  having  a  wife  or 
lawful  children  of  his  own  living,  and  shall  give,  or  settle,  or  convey, 
either  in  trust  or  by  direct  conveyances,  by  deed  or  gift,  legacy,  devise,  or 
by  any  other  ways  or  means  whatsoever,  for  the  use  and  benefit  of  the  said 
woman  with  whom  he  lives  in  adultery,  or  of  his  bastard  child  or  children, 
any  larger  or  greater  proportion  of  the  real  clear  value  of  his  estate,  real 
or  personal,  after  payment  of  his  debts,  than  one-fourth  part  thereof,  such 
deed  or  gift,  conveyance,  legacy,  or  devise,  made  or  hereafter  to  be  made, 
shall  be  null  and  void,  only  in  favor  of  wife  and  legitimate  children,  for 
so  much  of  the  amount  or  value  thereof  as  shall  or  may  exceed  such  fourth 
part  of  his  real  and  personal  estate. 

1932  Code,  §  8695;  Civ.  C.  '22,  §  5217;  Civ.  C.  '12,  §  3454;  Civ.  C.  '02,  §  2368;  G.  S. 
1785;  R.  S.  1887;  1703  (2)  226;  1795  (5)  271. 


See  §§  8913,  8914  and  8927. 

Construction. — This  section  must  be 
construed  so  as  to  suppress  the  evil. 
Lowry  v.  Bradley,  Speers  Eq.  1,  39  Am. 
Dec.  142,  43  Am.  Dec.  603,  55  Am.  Dec. 
355,  59  Am.  Dec.  113,  48  Am.  St.  Rep. 
713,  20  L.  R.  A.  472,  2  L.  R.  A.  (N.  S.) 
420,  Ann.  Cas.  14B,  484;  Massey  v.  Wal- 
lace, 32  S.  C.  149,  10  S.  E.  937,  117  Am. 
St.  Rep.  497,  20  L.  R.  A.  472. 

Gift  only  voidable.  —  Such  gift  is  not 
absolutely  void,  only  voidable  at  elec- 
tion of  wife  or  legitimate  children,  and 
right  must  be  exercised  in  their  lifetime. 
Breithaupt  v.  Bauskett,  1  Rich.  Eq.  465, 
23  L.  R.  A.  755;  Ford  v.  McElray,  1  Rich. 
Eq.  474.  23  L.  R.  A.  755;  Hull  v.  Hull,  2 
Strob.  Eq.  174,  7  Am.  Dec.  207,  65  Am. 
Dec.  356,  722,  26  Am.  Rep.  32,  16  L.  R.  A. 
499,  19  L.  R.  A.  815,  20  L.  R.  A.  472,  23 
L.  R.  A.  755,  59  L.  R.  A.  152,  Ann.  Cas. 
16B.    904. 

Right  of  action  personal. — Right  of  ac- 
tion is  personal  and  accrues  where  con- 
veyance or  gift  took  effect.  Williams  v. 
Halford,  73  S.  C.  119.  53  S.  E.  88,  2  A.  L. 
R.  447.  See  this  case  as  to  limitation  of 
actions. 

Action  to  recover  in  equity. — Action  to 
recover  three-fourths  of  value  of  lands 
so  conveyed  is  one  in  equity.  Williams  v. 
Halford,  64  S.  C.  396,  42  S.  E.  187. 

Avoidance  by  committee  of  lunatic 
wife. — Committee  of  lunatic  wife  may, 
under  control  of  the  court,  avoid  gift! 
Taylor  v.  McRa,  3  Rich.  Eq.  96,  20  L.  R. 
A.  472. 

Avoidance  only  when  wife  benefited. 
— Court  will  not  permit  avoidance  when 
the  effect  thereof  would  be  not  to  the 
benefit  of  the  wife.  Taylor  v.  McRa,  3 
Rich.  Eq.  96,  20  L.  R.  A.  472. 

Grandchildren  cannot  avoid  gift  to  ille- 
gitimate children.  Taylor  v.  McRa,  3 
Rich.  Eq.  96,  20  L.  R.  A.  472. 


Donor  having  neither  wife  nor  lawful 
issue  can  so  give  his  property  to  his  bas- 
tard child.  Harten  v.  Gibson,  4  DeS.  139, 
56  Am.  Dec.  265. 

Gift  to  children  of  bastard  daughter, 
who  take  as  purchasers,  and  not  through 
her,  is  not  a  gift  to  her  use  or  bene- 
fit within  this  section.  Hull  v.  Hull, 
2  Strob.  Eq.  174,  7  Am.  Dec.  207,  65  Am. 
Dec.  356,  722,  26  Am.  Rep.  32,  16  L.  R.  A. 
499,  19  L.  R.  A.  815,  20  L.  R.  A.  472,  23 
L.  R.  A.  755,  59  L.  R.  A.  152,  Ann.  Cas. 
16B,    904. 

Deed  in  consideration  of  future  illicit 
cohabitation. — This  section  does  not  give 
validity  to  deed  to  a  woman  in  consider- 
ation of  future  illicit  cohabitation.  Cu- 
sack  v.  White,  2  Mill  279,  12  Am.  Dec. 
669,  677,  36  Am.  Rep.  765,  64  Am.  St.  Rep. 
865. 

Divorced  father.  —  A  legally  divorced 
father  of  legitimate  children  may  give 
to  a  single  woman  with  whom  he  co- 
habits more  than  one-fourth  of  his  clear 
estate.  Hull  v.  Hull,  2  Strob.  Eq.  174,  7 
Am.  Dec.  207,  65  Am.  Dec.  356,  722,  26 
Am.  Rep.  32,  16  L.  R.  A.  499,  19  L.  R.  A. 
815,  20  L.  R.  A.  472,  23  L.  R.  A.  755,  59 
L.  R.  A.  152,  Ann.  Cas.  16B,  904. 

Adultery. — As  to  definition  of  adultery, 
see  Hull  v.  Hull,  2  Strob.  Eq.  174,  7  Am. 
Dec.  207,  65  Am.  Dec.  356,  722,  26  Am. 
Rep.  32,  16  L.  R.  A.  499,  19  L.  R.  A.  815, 
20  L.  R.  A.  472,  23  L.  R.  A.  755,  59  L.  R. 
A.  152,  Ann.  Cas.  16B,  904. 

Widow  of  voidable  marriage. — Where 
testator  married  his  niece,  the  marriage 
was  voidable  during  his  lifetime  under 
section  8556,  but  upon  his  death  the  mar- 
riage could  not  be  disturbed,  hence  de- 
vise of  more  than  one-fourth  his  prop- 
erty to  his  widow  is  not  prohibited  by 
this  section.  Bennett  v.  Bennett,  195  S. 
C.  1,  10  S.  E.  (2d)  23. 


§  8696.     Conveyance    to    defraud    creditors    void. — Every    feoffment,    gift, 
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grant,  alienation,  bargain,  and  conveyance  of  lands,  tenements,  or  heredita- 
ments, goods  and  chattels,  or  of  any  of  them,  or  of  any  lease,  rent,  com- 
mons, or  other  profit  or  charge  out  of  the  same,  by  writing  or  otherwise; 
and  every  bond,  suit,  judgment,  and  execution,  which  may  be  had  or  made, 
to  or  for  any  intent  or  purpose  to  delay,  hinder,  or  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  pen- 
alties and  forfeitures,  shall  be  deemed  and  taken  (only  as  against  that  per- 
son or  persons,  his  or  their  heirs,  successors,  executors,  administrators,  and 
assigns,  and  every  of  them,  whose  actions,  suits,  debts,  accounts,  damages, 
penalties  and  forfeitures,  by  such  guileful,  covinous,  or  fraudulent  devices 
and  practices,  as  is  aforesaid,  are,  shall,  or  might  be  in  any  ways  disturbed, 
hindered,  delayed,  or  defrauded)  to  be  clearly  and  utterly  void,  frustrate, 
and  of  none  effect;  any  pretense,  color,  feigned  consideration,  expressing  of 
use,  of  any  other  matter  or  thing  to  the  contrary  notwithstanding. 

1932  Code,  §  8696;  Civ.  C.  '22,  §  5218;  Civ.  C.  '12,  §  3455;  Civ.  C.  '02,  §  2369;  G.  S. 
1786;  R.  S.  1888;  13  Eliz.,  c.  5;  1712  (2)  697;  Cooper's  Edition  (2)  497. 

quirements  for  setting  deed  aside;  when 
nulla  bona  necessary. — For  a  review  of 
all  the  cases,  and  a  complete  statement 
of  this  subject,  see  Temple  v.  Montgom- 
ery, 157  S.  C.  85,  153  S.  E.  640. 

A  deed  from  judgment  debtor  to  his 
wife  made  to  prevent  a  creditor  bank 
from  collecting  its  expected  deficiency 
judgment,  will  be  set  aside  in  a  proceed- 
ing by  bank  after  it  had  secured  such  a 
judgment  and  a  return  of  nulla  bona 
had  been  made.  Farmers'  Bank  v.  Brad- 
ham,  129  S.  C.  270,  123  S.  E.  835. 

To  set  aside  a  deed  based  on  valuable 
consideration  under  this  section,  it  must 
be  shown,  not  only  that  grantor  intended 
thereby  to  hinder,  delay,  or  defraud 
creditors,  but  it  must  also  appear  that 
grantee  participated  in  such  fraudulent 
purpose.  Beaufort  Veneer,  etc.,  Co.  v. 
Hiers,  142  S.  C.  78,  140  S.  E.  238. 

To  avoid  a  deed  under  this  section  it 
must  be  shown  either  that  it  is  without 
consideration,  or  made  in  bad  faith  by 
both  parties.  Lenhardt  v.  Ponder,  64  S.  C. 
354,  42  S.  E.  169,  25  L.  R.  A.  (N.  S.)  1199. 

A  creditor  obtaining  judgment  against 
owner  after  tax  sale  and  tax  deed  cannot 
set  aside  deed  for  fraud  if  property  is 
purchased  in  good  faith  by  innocent 
stranger  for  value  and  without  notice  of 
fraud.  Matthews  v.  Montgomery.  193  S. 
C.  118,  7  S.  E.  2d  841. 

An  owner's  tax  sale  of  property  to  son 
by  voluntary  deed,  for  grossly  inade- 
quate consideration,  with  intention  of 
placing  property  beyond  reach  of  credi- 
tor of  owner  before  reduction  of  credi- 
tor's claim  to  judgment,  can  be  set  aside 
under  statute  of  Elizabeth  to  extent  of 
value  of  property  over  and  above  amount 
paid  by  son.  Matthews  v.  Montgomery. 
193  S.  C.  118,  7  S.  E.  2d  841. 

Under  statute,  conveyances  are  set 
aside  where  transfer  is  made  with  actual 
intent  to  defraud  creditors  and  intent 
is    imputable    to    grantees,    even    though 


In  general.  —  The  words  "goods  and 
chattels"  are  inserted  after  word  "heret- 
itaments"  in  above  section  to  conform 
to  the  original  Statute  of  Elizabeth,  II 
Cooper's  Statutes  at  Large,  497.  They 
were  omitted  by  mistake  in  the  Revised 
Statutes  of  1873,  1882  and  1893.  These 
statutes  are  in  affirmance  of  the  com- 
mon-law. Hudnal  v.  Wilder,  4  McC.  294, 
14  Am.  Dec.  708,  17  Am.  Dec.  744,  64 
Am.  Dec.  202,  99  Am.  Dec.  399,  19  Am. 
St.  Rep.  266;  Footman  v.  Pendergrass,  3 
Rich.  Eq.  33. 

Application  to  personal  property. — As 
to  the  application  of  this  statute  to  per- 
sonal property,  see  the  North  Carolina 
case  of  Garrison  v.  Bryce,  48  N.  C.  (3 
Jones  L.)  85,  and  our  own  case  of  Avery 
v.  Wilson,  47  S.  C.  78,  25  S.  E.  286,  1  A. 
L.  R.   1662. 

Pleading  fraud. — "Fraud"  cannot  be 
pleaded  by  name  only  or  by  mere  legal 
conclusion  without  fact,  but  facts  must 
be  alleged  from  which  inference  of  fraud 
is  to  be  drawn,  and  such  facts  must  rea- 
sonably tend  to  support  such  an  infer- 
ence and  must  be  set  out  clearly. — Mat- 
thews v.  Montgomery,  193  S.  C.  118,  7 
S.  E.  (2d)  841. 

In  action  by  owner's  creditor  against 
owner  and  her  son  to  set  aside  tax  deed 
from  sheriff  to  Forfeited  Land  Commis- 
sion and  deed  from  commission  to  son, 
allegations  that  owner  was  indebted  to 
creditor  prior  to  tax  sale,  that  tax  deed 
was  executed  when  entry  of  creditor's 
judgment  against  owner  was  imminent, 
that  consideration  for  tax  deed  was 
grossly  inadequate,  that  purpose  of 
deeds  was  to  remove  property  beyond 
reach  of  execution,  and  that  son  had 
knowledge,  were  "allegations  of  fact" 
and  not  bare  "legal  conclusions",  and 
were  sufficient  to  support  charge  of 
fraud  and  collusion. — Matthews  v.  Mont- 
gomery, 193  S.  C.  118,  7  S.  E.  2d  841. 

"Actual"   or    "constructive"    fraud,   re- 
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there  is  valuable  consideration,  and 
where  transfer  is  made  without  actual 
intent  to  defraud  creditors,  but  without 
consideration.  Gardner  v.  Kirven,  184  S. 
C.  37;  191  S.  E.  814. 

The  general  rule  under  the  statute  is 
that  fraudulent  intent  on  the  part  of  the 
grantor  is  necessary  to  bring  a  convey- 
ance within  its  terms,  but  such  an  intent 
will  be  inferred  when  a  conveyance  is 
made  under  such  circumstances  that  it 
will  necessarily  hinder  and  delay  credi- 
tors, as  for  instance,  when  a  voluntary 
conveyance  of  all  of  his  property  is  made 
by  a  debtor.  Rogers  v.  Marchant,  91  F. 
(2d)  660. 

"Existing  or  "subsequent"  creditor. — 
That  creditor  did  not  obtain  judgment 
against  property  owner  until  after  tax 
sale  and  tax  deed  did  not  prevent  credi- 
tor from  seeking  to  set  aside  deed  for 
fraud,  where  property  was  transferred 
by  tax  deed  to  owner's  son,  and  creditor's 
debt  was  in  existence  before  tax  sale. 
Matthews  v.  Montgomery,  193  S.  C.  118, 
7  S.  E.  2d  841. 

To  determine  whether  person  is  such 
an  "existing  creditor"  as  can  invoke  pro- 
tection of  statute  of  Elizabeth,  inception 
of  debt  or  obligation  is  the  time  which 
controls,  and  not  date  of  subsequent  en- 
try of  judgment.  Matthews  v.  Montgom- 
ery, 193  S.  C.  118,  7  S.  E.  2d  841. 

Contingent  claimants  are  protected  un- 
der this  section  as  well  as  those  whose 
claims  had  accrued  at  time  of  convey- 
ance. Rogers  v.  Marchant,  91  F.  (2d)  66*0. 

Hence,  where,  at  time  of  voluntary 
conveyance  of  substantially  all  of  bank 
stockholder's  property  with  reservation 
of  life  estate,  bank  was  in  process  of 
liquidation,  conveyance  could  be  set  aside 
when  it  was  established  that  assessment 
cf  stockholder's  liability  was  necessary, 
though  at  time  of  transfer  stockholders 
were  confident  no  assessment  would  be 
necessary.  Ibid. 

If  one  be  indebted  at  all  when  a  con- 
veyance is  made  without  consideration, 
the  transfer  can  be  set  aside  if  later 
needed  to  pay  debts  in  existence  at  the 
time  of  transfer,  even  though  grantor 
was  left  amply  solvent  at  time  of  trans- 
fer. Temple  v.  Montgomery,  157  S.  C.  85, 
153  S.  E.  640.  (Contra  to  nearly  all  cases 
in  the  U.   S.— Ed.   note.) 

"Fraudulent  transfer"  may  be  effected 
by  any  method  of  conveying  or  encum- 
bering property. — If  elements  necessary 
to  set  aside  transfer  for  fraud  are  shown, 
legality  in  other  respects  of  means  by 
which  design  is  accomplished  affords  no 
defense,  since  fraudulent  purpose  and 
injurious  result,  and  not  form  of  trans- 
action nor  illegality  nor  irregularity  of 
instrument,  or  means  used  for  its  accom- 
plishment, renders  such  transactions 
voidable  at  instance  of  person  injured 
thereby.   Matthews  v.   Montgomery,    193 


S.  C.  118,  7  S.  E.  2d  841. 

The  regularity  of  tax  sales  and  tax 
deeds,  after  deeds  have  passed  out  of 
possession  of  state  governmental  agen- 
cies, is  not  an  obstacle  to  suit  to  set  aside 
deeds  for  fraud,  where  taxpayer  resorts 
to  tax  sales  and  tax  deeds  as  a  means 
and  with  the  intent  of  making  a  fraudu- 
lent transfer  in  order  to  obstruct  his 
creditor.  Matthews  v.  Montgomery,  193 
S.  C.  118,  7  S.  E.  2d  841. 

But  in  action  by  owner's  creditor 
against  owner  and  her  son  to  set  aside 
tax  deeds  from  sheriff  to  Forfeited  Land 
Commission  and  deed  from  commission 
to  son,  complaint  alleging  that  owner  and 
son  procured  officials  to  examine  deed, 
and  that  owner  remained  constantly  in 
possession,  and  that  some  of  property 
was  excluded  from  deeds  because  of  lit- 
tle value  and  subject  to  incumbrances, 
and  setting  out  irregularities  in  connec- 
tion with  tax  sale  and  deeds,  was  insuf- 
ficient to  permit  setting  aside  of  deeds 
for  fraud.  Matthews  v.  Montgomery,  193 
S.  C.  118,  7  S.  E.  2d  841. 

Evidence  supported  finding  that  al- 
leged mortgages,  which  were  recorded, 
were  executed  by  mortgagor  to  mortga- 
gees for  purpose  of  tying  up  mortgagor's 
property  so  it  could  not  be  reached  by 
judgment  against  mortgagor,  and  were 
without  consideration  and  never  deliver- 
ed by  mortgagor  and  accepted  by  mort- 
gagees, and  hence  alleged  mortgages 
were  ordered  cancelled  of  record. — Wil- 
liams v.  Lawrence,  194  S.  C.  1,  8  S.  E.  2d 
838. 

Transfers  to  members  of  family.  — 
Where  transfers  to  members  of  family 
are  attacked  either  upon  ground  of  ac- 
tual fraud  or  on  account  of  their  vol- 
untary character,  law  imposes  burden  on 
transferee  to  establish  both  valuable 
consideration  and  bona  fides  of  transac- 
tion by  clear  and  convincing  testimony. 
Matthews  v.  Montgomery,  193  S.  C.  118, 
7  S.  E.  2d  841;  Gardner  v.  Kirven,  183  S. 
C.  37,  191  S.  E.  814. 

Allegation  of  judgment  obtained  and 
nulla  bona  return  not  necessary  in  ac- 
tion to  have  deed  from  husband  to  wife 
set  aside.  Dennis  v.  McKnight,  161  S.  C. 
209.  159  S.  E.  555. 

For  case,  where,  in  suit  to  set  aside 
deed  to  wife  on  ground  of  fraud,  evi- 
dence was  held  to  show  valid  transac- 
tion and  adequate  consideration,  see 
Sternberger  Co.  v.  Summerford,  150  S.  C. 
60,  147  S.  E.  627. 

See  generally,  as  to  conveyance  from 
husband  to  wife,  Austin  v.  Goddard  et 
al..  164  S.  C.  20,  161  S.  E.  767. 

Conveyances.  —  As  to  conveyances, 
see  Croft  v.  Arthur,  3  DeS.  223,  17  Am. 
Dec.  187,  93  Am.  Dec.  350,  40  Am.  Rep. 
623,  90  Am.  St.  Rep.  510,  32  L.  R.  A.  44, 
Ann.  Cas.  14A,  1008:  Wade  v.  Colvert,  2 
Mill   27,   12   Am.   Dec.   652,   59  Am.   Dec. 
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615,  76  Am.  St.  Rep.  105,  54  L.  R  .A.  440, 

2  L.  R.  A.  (N.  S.)  667;  Kid  v.  Mitchell,  1 
N.  &  McC.  334,  9  Am.  Dec.  702,  62  Am. 
Dec.  546.  68  Am.  Dec.  133,  57  Am.  Rep. 
430,  3  Am.  St.  Rep.  728,  28  L.  R.  A.  (N.  S.) 
36;  Kirkley  v.  Blakeney,  2  N.  &  McC. 
544;  Jenkins  v.  Clement,  Harp.  Eq.  72,  14 
Am.  Dec.  696,  15  Am.  Dec.  600,  34  Am. 
Dec.  765,  3  Am.  St.  Rep.  728,  14  Am.  St. 
Rep.  741,  34  Am.  St.  Rep.  217,  119  Am. 
St.  Rep.  557;  Hanion  v.  McCall,  Harp. 
Eq.  170:  Madden  v.  Day,  1  Bail.  337; 
Henderson  v.  Dodd,  Bail.  Eq.  138,  99  Am. 
Dec.  399.  19  Am.  St.  Rep.  266,  20  L.  R.  A. 
114,  47  L.  R.  A.  (N.  S.)  325,  Ann.  Cas. 
14D,  766;  Blake  v.  Jones,  Bail.  Eq.  141,  21 
Am.  Dec.  530,  36  Am.  Dec.  182,  51  Am. 
Dec.  362,  3  Am.  St.  Rep.  741,  34  Am.  St. 
Rep.  207.  30  L.  R.  A.  318,  L.  R.  A.  1916E, 
290;  Cordery  v.  Zealy,  2  Bail.  205;  Lowry 
v.  Pinson,  2  Bail.  324,  23  Am.  Dec.  140, 
44  Am.  Dec.  707,  50  Am.  Dec.  804,  52  Am. 
Dec.  114,  56  Am.  Dec.  540,  14  Am.  St. 
Rep.  744,  32  L.  R.  A.  40,  64,  67  L.  R.  A. 
877.  1  A.  L.  R.  1143;  Edwards  v.  Ford,  2 
Bail.  461;  Hipp  v.  Sawyer,  Rich.  Eq.  Ca. 
410;  Thomas  v.  Jeter,  1  Hill  380;  Brown 
v.  McDonald,  1  Hill  Eq.  297,  35  Am.  Rep. 
121,  23  L.  R.  A.  (N.  S.)  102,  Ann.  Cas. 
14A,  1008,  Ann.  Cas.  14B,  948;  Union 
Bank  v.  Toomer,  2  Hill  Eq.  27;  King  v. 
Clarke,  2  Hill  Eq.  611,  135  Am.  St.  Rep. 
331,  27  L.  R.  A.  107,  67  L.  R.  A.  613,  50  L. 
R.  A.  (N.  S.)  323,  3  A.  L.  R.  64;  Davidson 
v.  Graves,  Riley  Eq.  219,  50  Am.  Dec. 
373,  L.  R.  A.  1916D,  1219,  10  A.  L.  R.  323; 
Bank  of  South  Carolina  v.  Mitchell,  Rice 
Eq.  389;  Jacot  v.  Corbett,  Chev.  Eq.  71,  50 
L.  R.  A.  (N.  S.)  721;  Anderson  v.  Fuller, 
McM.  Eq.  27,  36  Am.  Dec.  290,  29  Am. 
Rep.  789,  58  Am.  St.  Rep.  78,  96,  8  A.  L. 
R.  535;  Jones  v.  Crawford,  1  McM.  373,  55 
Am.  Dec.  412,  67  L.  R.  A.  900;  Watson  v. 
Kennedy,  3  Strob.  Eq.  1;  Gracey  v.  Davis, 

3  Strob.  Eq.  55,  51  Am.  Dec.  663,  90  Am. 
Dec.  296,  17  L.  R.  A.  346,  67  L.  R.  A.  878; 
Arnold  v.  Mattison  3  Rich.  Eq.  153,  15 
Am.  Dec.  47,  L.  R.  A.  1916B,  42,  107;  Pet- 
tus  v.  Smith,  4  Rich.  Eq.  197,  10  Am.  St. 
Rep.  490,  23  L.  R.  A.  (N.  S.)  89,  8  A.  L. 
R.  529;  Godbold  v.  Lambert,  8  Rich.  Eq. 
155,  70  Am.  Dec.  192,  81  Am.  Dec.  726,  11 
Am.  St.  Rep.  758,  Ann.  Cas.  14B,  952; 
Gadsden  v.  Carson,  9  Rich.  Eq.  252,  70 
Am.  Dec.  207,  74  Am.  Dec.  290,  2  Am.  St. 
Rep.  24,  43  Am.  St.  Rep.  370,  58  Am.  St. 
Rep.  86,  50  L.  R.  A.  (N.  S.)  742;  Bul- 
winkle  v.  Grube,  5  Rich.  286;  Smith  v. 
Culbertson.  9  Rich.  106,  52  Am.  Dec.  114, 
14  Am  .St.  Rep.  744;  Anderson  v.  Rhodus, 
12  Rich.  Eq.  104;  Richardson  v.  Rhodus, 
14  Rich.  95,  14  Am.  Dec.  705. 

Buchanan  v.  McNinch,  3  S.  C.  498; 
Means  v.  Feaster,  4  S.  C.  249;  Thorpe 
v.  Thorpe,  12  S.  C.  154,  156;  McGowan 
v.  Haitt,  16  S.  C.  602,  610,  50  Am.  Dec. 
373,  42  Am.  Rep.  650,  90  Am.  St.  Rep. 
510;  Suber  v.  Chandler,  18  S.  C.  526, 
529,   22   L.   R.   A.    (N.   S.)    212;   Kohn  v. 


Meyer,  19  S.  C.  190,  201,  99  Am.  Dec.  276; 
Dawson  v.  Niver,  19  S.  C.  606,  607;  Mc- 
Pherson  v.  McPherson,  21  S.  C.  261,  270, 
31  L.  R.  A.  634,  36  L.  R.  A.  345;  Werts  v. 
Spearman,  22  S.  C.  200,  216,  49  L.  R.  A. 
(N.  S.)  730;  Walker  v.  Bollman,  22  S.  C. 
526;  McSween  v.  McCown,  23  S.  C.  342, 
353,  93  Am.  Dec.  279;  Woody  v.  Dean,  24 
S.  C.  499,  505,  14  Am.  St.  Rep.  748,  32  L. 
R.  A.  33,  17  A.  L.  R.  731;  Wagener  v. 
Mars,  27  S.  C.  97,  2  S.  E.  844,  22  Am.  St. 
Rep.  80,  54  L.  R.  A.  819;  Featherstone  v. 
Dagnall,  29  S.  C.  45,  6  S.  E.  897,  22  Am. 
St.  Rep.  80,  20  L.  R.  A.  110;  Bates  v.  Cobb, 
29  S.  C.  395,  7  S.  E.  743,  13  Am.  St.  Rep. 
742,  27  Am.  St.  Rep.  360,  29  Am.  St.  Rep. 
931,  23  L.  R.  A.  (N.  S.)  101;  Watson  v. 
Young,  30  S.  C.  144,  8  S.  E.  706,  41  L.  R. 
A.  (N.  S.)  13,  Ann.  Cas.  13A,  14;  Archer 
v.  Long,  32  S.  C.  171,  11  S.  E.  86,  32  Am. 
St.  Rep.  446,  36  L.  R.  A.  356,  358;  Shell 
v.  Boyd,  32  S.  C.  359,  11  S.  E.  205,  108 
Am.  St.  Rep.  430.  23  L.  R.  A.  (N.  S.)  93; 
Amaker  v.  New,  33  S.  C.  28,  11  S.  E.  386, 
8  L.  R.  A.  687,  67  L.  R.  A.  878,  68  L.  R. 
A.  945;  Jackson  v.  Lewis,  34  S.  C.  1,  12  S. 
E.  560,  17  A.  L.  R.  729;  McGee  v.  Jones, 
34  S.  C.  146,  147,  13  S.  E.  326;  McGahan 
v.  Crawford,  47  S.  E.  566,  25  S.  E.  123, 
Ann.  Cas.  14A,  1008;  Perkins  v.  Douglass, 
52  S.  C.  129,  29  S.  E.  400,  90  Am.  St.  Rep. 
545;  Bank  of  Charleston  v.  Dowling,  45  S. 
C.  677,  23  S.  E.  982,  52  S.  C.  345,  29  S.  E. 
788;  McGee  v.  Wells,  52  S.  C.  472,  30  S. 
E.  602,  90  Am.  St.  Rep.  536,  Ann.  Cas. 
13C,  153,  Ann.  Cas.  15D,  654;  Latimer  v. 
Latimer,  53  S.  C.  483,  31  S.  E.  304,  25  L.  R. 
A.  (N.  S.)  1206;  Bomar  v.  Means,  53  S.  C. 
232,  31  S.  E.  234,  72  Am.  St.  Rep.  62;  Gen- 
try v.  Lanneau,  54  S.  C.  514,  32  S.  E.  523, 
71  Am.  St.  Rep.  814,  90  Am.  St.  Rep.  502, 
119  Am.  St.  Rep.  557,  McElwee  v.  Ken- 
nedy, 56  S.  C.  154,  34  S.  E.  86,  24  L.  R.  A. 
(N.  S.)  1148,  Ann.  Cas.  18A,  112,  1054; 
Sloan  v.  Hunter,  56  S.  C.  385,  34  S.  E.  658, 
879.  76  Am.  St.  Rep.  551,  29  L.  R.  A.  (N. 
S.)  1180,  Ann.  Cas.  13E,  796;  Steinmeyer 
v.  Steinmeyer,  55  S.  C.  9,  33  S.  E.  15,  Ann. 
Cas.  16D,  1121,  4  A.  L.  R.  1608;  Garvin  v. 
Garvin,  55  S.  C.  360,  33  S.  E.  458;  Sulli- 
van v.  Ball,  55  S.  C.  343,  33  S.  E.  486,  41 
L.  R.  A.  (N.  S.)  28;  DeLoach  v.  Sarratt, 
55  S.  C.  254,  33  S.  E.  2,  35  S.  E.  441; 
Younger  v.  Massey,  39  S.  C.  115,  17  S.  E. 
711,  58  Am.  St.  Rep.  76,  97;  Michalson  v. 
Myrick,  47  S.  C.  297,  25  S.  E.  162;  Sum- 
ner v.  Murphy,  2  Hill  488,  15  Am.  Dec. 
600,  27  Am.  Dec.  397,  41  Am.  Dec.  682, 
134  Am.  St.  Rep.  612,  35  L.  R.  A.  836,  15 
L.  R.  A.  (N.  S.)  1240,  1  A.  L.  R.  1240,  2  A. 
L.  R.  1465;  Leake  v.  Anderson,  43  S.  C. 
448.  21  S.  E.  439.  31  L.  R.  A.  641,  42  L.  R. 
A.  (N.  S.)  1210;  Booth  v.  Moret,  1  Brev. 
216;  McMahan  v.  Dawkins,  22  S.  C.  314, 
23  L.  R.  A.  (N.  S.)  53;  Simonton  v.  Davis, 
4  Strob.  Eq.  133;  Durham  Fertilizer  Co. 
v.  Hemphill,  45  S.  C.  621,  24  S.  E.  85,  85 
Am.  St.  Rep.  80;  Aultman  &  Co.  v.  Sa- 
linas, 44  S.  C.  299,  22  S.  E.  465,  Ann.  Cas. 
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1TC,  997;  Gruber  v.  Boyles,  1  Brev.  266,  v.   Fift,   2   Bail.    337,    52   Am.   Dec.    119; 

2  Am.  Dec.  665,  14  Am.  Dec.  706,  14  Am.  Posey  v.  Underwood,  1  Hill  262;  Hipp  v. 

St.  Rep.  745,  41  L.  R.  A.  (N.  S.)  2;  Ingram  Sawyer,  Rich.  Eq.  Ca.  410;  Bowie  v.  Free, 

v.  Phillips,  5  Strob.  200;  DuRant  v.  Du-  3  Rich.  Eq.  403;  Dickinson  v.  Coward,  3 

Rant,  36  S.  C.  49,  14  S.  E.  929;  Harrell  v.  Rich.  49;  Cureton  v.  Doby,  10  Rich.  Eq. 

Kea,  37  S.  C.  3S9,  16  S.  E.  42;  Ferguson  v.  411,  73  Am.  Dec.  96,  31  L.  R.  A.  634;  Mc- 

Harrison,  41  S.  C.  340,  19  S.  E.  619,  25  L.  Corkle  v.  Montgomery,  11  Rich.  Eq.  114; 

R.  A.  (N.  S.)  1206;  Anderson  v.  Pilgram,  Weaver  v.  Wright,  13  Rich.  9;  Pringle  v. 

41  S.  C.  423,  19  S.  E.  1002,  20  S.  E.  64,  31  Belasizer,  2  S.  C.  59;  Smith  v.  Pate,  3  S. 

L.  R.  A.  610;  Mclntyre  v.  Legon,  38  S.  C.  C.   204;   Arnold  v.   House,    12   S.   C.   600; 

457.  17  S.  E.  253,  31  L.  R.  A.  612,  37  L.  R.  Beattie  v.  Pool,  13  S.  C.   379,  Ann.   Cas. 

A.  358;  Miller  v.  Wroton,  82  S.  C.  97,  63  17A,  268;  Weinges  v.  Cash,  15  S.  C.  58; 

S.  E.  62,  449,  L.  R.  A.  1916D,  1217.  Mechanics   Bldg.,    etc.,   Assn.    v.   Fowler, 

Avoidance  by  executor  or  administra-  57  S.  C.  110.  35  S.  E.  433;  Drake  v.  Stsad- 

tor. — Such  conveyance  cannot  be  avoided  man,  46  S.  C.  474,  24  S.  E.  458,  60  Am. 

by  executor  or  administrator.   Chappell  St.  Rep.  646. 

v.  Brown,  1  Bail.  528,  8  L.  R.  A.  (N.  S.)  Creditors    alone    can    attack    deed.    — 

213,    50   L.   R.   A.    (N.   S.)    323;   King  v.  Creditors    alone   can   attack    deed    on 

Clarke,  2  Hill  Eq.  611,  135  Am.  St.  Rep.  ground   of  fraud.   Mitchell  v.   Cleveland, 

331,  27  L.  R.  A.  107,  67  L.  R.  A.  613,  50  L.  76  S.  C.  432,  57  S.  E.  33. 

R.  A.  (N.  S.)  323,  3  A.  L.  R.  64.  As  to  remedy  of  creditors,  see  Armour 

Judgments.   —   As    to    judgments,    see  Packing  Co.  v.  London,  53  S.  C.  539,  31  S. 

Watlmgton  v.  Howley,  1  DeS.  167;  State  E.  500. 

§  8637.  Conveyances  to  deceive  purchasers  void.  —  Every  conveyance, 
grant,  charge,  lease,  estate,  incumbrance,  and  limitation  of  use  or  uses  of, 
in,  or  out  of  any  lands,  tenements,  or  other  hereditaments  whatsoever, 
which  may  be  had  or  made  for  the  intent  and  of  purpose  to  defraud  and 
deceive  such  person  or  persons,  bodies  politic  or  corporate,  as  shall  pur- 
chase in  fee  simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands,  tene- 
ments and  hereditaments,  or  any  part  and  parcel  thereof,  or  to  defraud 
and  deceive  such  as  have  or  shall  purchase  any  rent,  profit,  or  commodity 
in  or  out  of  the  same,  or  any  part  thereof,  shall  be  deemed  and  taken  (only 
as  against  such  person  and  persons,  bodies  politic  and  corporate,  his  and 
their  heirs,  successors,  executors,  administrators,  and  assigns,  and  against 
all  and  every  other  person  and  persons  lawfully  having  or  claiming  by, 
from,  or  under  them,  or  any  of  them,  which  have  purchased,  or  shall  here- 
after so  purchase,  for  money  or  other  good  consideration,  the  same  lands, 
tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  or  any  rent, 
profit,  or  commodity,  in  or  out  of  the  same)  to  be  utterly  void,  frustrate, 
and  of  none  effect;  and,  pretense,  color,  feigned  consideration,  or  expressing 
of  any  use  or  uses  to  the  contrary  notwithstanding. 

1932  Code,  §  8897;  Civ.  C.  '22,  §  5219;  Civ.  C.  '12,  §  3456;  Civ.  C.  '02,  §  2370;  G.  S. 
1787;  R.  S.  1889;  27  Eliz.,  c.  4;  1712  (2)  499. 

In  general. — The  Stat.,  27  Eliz.,  is  only  Notice  at  second  sale. — As  to  notice  of 

an  affirmance  of  the  common  law.  Foot-  purchaser  at  second  sale,  see  Hudnall  v. 

man  v.  Pendergrass,  3  Rich.  Eq.  33.  Wilder,  4  McC.  294,  14  Am.  Dec.  708,   17 

Goods  and  chattels. — This  section  does  Am.  Dec.  744,  64  Am.  Dec.  202,  99  Am. 

not  extend  to  goods  and  chattels.  Teas-  Dec.  399,  19  Am.  St.  Rep.  266;  Howard  v. 

dale  v.  Atkinson,  2  Brev.  48;  Footman  v.  Williams,  1  Bail.  575,  21  Am.  Dec.  483,  87 

Pendergrass,  3  Rich.  Eq.  33,  38.  Am.  Dec.  132,  32  L.  R.  A.  (N.  S.)  223. 

§  8698.  Parties  to  fraudulent  conveyances — how  punished. — All  and  every 
the  parties  to  such  feigned,  covinous,  and  fraudulent  gifts,  grants,  leases, 
charges,  or  conveyances,  or  being  privy  and  knowing  of  the  same,  or  any 
of  them,  who  shall  wittingly  or  willingly  put  in  use,  avow,  maintain,  justify 
or  defend  the  same,  or  any  of  them,  as  true,  simple  and  done,  had,  or  made 
bona  fide,  or  upon  good  consideration,  to  the  disturbance  or  hindrance  of  the 
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said  purchaser  or  purchasers,  lessees  or  grantees,  or  of  or  to  the  disturb- 
ance or  hindrance  of  the  said  purchaser  or  purchasers,  lessees  or  grantees, 
or  of  or  to  the  disturbance  or  hindrance  of  their  heirs,  successors,  execu- 
tors, administrators,  or  assigns,  or  such  as  have  or  shall  lawfully  claim 
anything  by,  from,  or  under  them,  or  any  of  them,  shall  incur  the  penalty 
and  forfeiture  of  one  year's  value  of  the  said  lands,  tenements,  and  heredi- 
taments so  purchased  or  charged;  the  one  moiety  whereof  for  the  use  of  the 
State,  and  the  other  moiety  to  the  party  or  parties  grieved  by  such  feigned 
and  fraudulent  gift,  grant,  lease,  conveyance,  incumbrance,  or  limitation  of 
use,  to  be  recovered  by  action  in  any  court  of  competent  jurisdiction;  and 
also  being  thereof  lawfully  convicted,  shall  suffer  imprisonment  for  one- 
half  year. 

1932  Code;  §  8698;  Civ.  C.  '22,  §  5220;  Civ.  C.  '12,  §  3457;  Civ.  C.  '02,  §  2371;  G.  S. 
1788;  R.  S.  1890;  27  Eliz.,  c.  4;  1712  (2)  500;  13  Eliz.,  c.  5;  1712  (2)  497. 

§  8699.  Conveyances  upon  good  consideration,  etc.,  valid. — Nothing  con- 
tained in  the  three  preceding  sections  shall  extend  or  be  construed  to  im- 
peach, defeat,  make  void,  or  frustrate,  any  conveyance,  assignment  of  lease, 
assurance,  grant,  charge,  lease,  estate,  interest,  or  limitation  of  use  or  uses 
of,  in,  to  or  out  of  any  lands,  tenements,  or  hereditaments  heretofore  at  any 
time  had  or  made  or  hereafter  to  be  had  or  made,  upon  or  for  good  con- 
sideration and  bona  fide  to  any  person  or  persons,  bodies  politic  or  cor- 
porate; anything  mentioned  to  the  contrary  notwithstanding. 

1932  Code,  §  8699;  Civ.  C.  '22,  §  5221;  Civ.  C.  '12,  §  3458;  Civ.  C.  '02,  §  2372;  G.  S. 
1789;  R.  S.  1891;  1712  (2)  500;  1712  (2)  498. 

§  8700.  Conveyed  with  condition,  etc.,  afterwards  sold  for  good  consid- 
eration, first  conveyance  void. — If  any  person  or  persons  have  heretofore 
made,  or  hereafter  shall  make,  any  conveyance,  gift,  grant,  demise,  charge, 
limitation  of  use  or  uses,  or  assurance  of,  in,  or  out  of  any  lands,  tenements, 
or  hereditaments,  with  any  clause,  provision,  article,  or  condition  of  revo- 
cation, determination,  or  alteration,  at  his  or  their  will  or  pleasure,  of  such 
conveyance,  assurance,  grants,  limitations  of  uses  or  estates  of,  in,  or  out  of 
the  said  lands,  tenements,  or  hereditaments,  or  of,  in,  or  out  of  any  part  or 
parcel  of  them,  contained  or  mentioned  in  any  writing,  deed  or  indenture 
of  such  assurance,  conveyance,  grant  or  gift;  and  after  such  conveyance, 
grant,  gift,  demise,  charge,  limitation  of  uses  or  assurance  so  made  or  had, 
shall  or  do  bargain,  sell,  demise,  grant,  convey,  or  charge,  the  same  lands, 
tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  to  any  person 
or  persons,  bodies  politic  and  corporate,  for  money  or  other  good  considera- 
tion paid  or  given  (the  said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  by  him  or  them  revoked,  made  void,  or  altered,  ac- 
cording to  the  power  and  authority  reserved  or  expressed  unto  him  or 
them  in  or  by  the  said  secret  conveyance,  assurance,  gift,  or  grant),  then 
the  said  former  conveyance,  assurance,  gift,  demise,  and  grant,  as  touch- 
ing the  said  lands,  tenements,  and  hereditaments,  so  after  bargained,  sold, 
conveyed,  demised,  or  charged,  against  the  said  bargainees,  vendees,  les- 
sees, grantees,  and  every  of  them,  their  heirs,  successors,  executors,  ad- 
ministrators, and  assigns,  and  against  all  and  every  person  and  persons 
which  have,  shall  or  may  lawfully  claim  anything  by,  from,  or  under  them, 
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or  any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void,  frustrate, 
and  of  none  effect:  provided,  that  no  lawful  mortgage  made,  or  to  be  made, 
bona  fide,  and  without  fraud  or  covin,  upon  good  consideration,  shall  be  im- 
peached or  impaired  by  force  of  anything  in  this  chapter  contained. 

1932  Code,  §  8700;  Civ.  C.  '22,  §  5222;  Civ.  C.  '12,  §  3459;  Civ.  C.  '02,  §  2373;  G.  S. 
1790;  R.  S.  1892;  27  Eliz.,  c.  4;  1712  (2)  500. 


ARTICLE  3 
Mortgages  and  Deeds  of  Trust 


8701.  Foreclosure  and  equity  of  redemp- 
tion. 

8702.  Satisfaction  of  record  of  realty  and 
chattel  mortgages. 

8703.  8704.  Entry  of  satisfaction. 

8705,  8706.  Rule  to  show  cause  as  to  en- 
try of  satisfaction. 

8707.  Jury  trial  as  to  payment. 

8707-1.  Satisfaction   and   cancellation   of 
record  mortgages  paid  in  full. 

8708.  Proof  of  debt  before  sale. 


8709.  Entry  of  cancellation  on  margin. 

8711.  Consent    of    mortgagor    as    to 
amount. 

8712.  Judgment  and  order  of  sale. 
8712-1.  Priority   of   advancements    made 

under  real  property  mortgages  for 
taxes,    public    assessments,    insur- 
ance premiums  and  repairs. 
8712-2.  Secure       existing       indebtedness 
and  /or   future    advances — priority. 


§  8701.  Rights  and  title  of  mortgagor  and  mortgagee — foreclosure  and 
equity  of  redemption, — No  mortgagee  shall  be  entitled  to  maintain  any 
possessory  action  for  the  real  estate  mortgaged,  even  after  the  time  allotted 
for  the  payment  of  the  money  secured  by  mortgage  is  elapsed;  but  the 
mortgagor  shall  be  deemed  owner  of  the  land,  and  the  mortgagee  as  own- 
er of  the  money  lent  or  due,  and  shall  be  entitled  to  recover  satisfaction  for 
the  same  out  of  the  land  by  foreclosure  and  sale  according  to  law:  provided, 
that  notwithstanding  the  foregoing  provision  all  releases  of  the  equity  of 
redemption  shall  be  binding  and  effectual  in  law. 

1932  Code,  §  8701;  Civ.  C.  '22,  §  5223;  Civ.  C.  '12,  §  3460;  Civ.  C.  '02,  §  2374;  G.  S. 
2299;  R.  S.  1893;  1791  (5)  170;  1797  (5)  311;  1879  (17)  19. 


In  general. — Before  Act  of  1791  legal 
title  passed  to  mortgagee  upon  defeas- 
ance and  he  could  maintain  action  for  the 
land.  Verree  v.  Verree,  2  Brev.  211;  State 
v.  Laval,  4  McC.  336;  Stoney  v.  Shultz,  1 
Hill  Eq.  465,  27  Am.  Dec.  429,  29  Am.  Dec. 
474,  43  Am.  Dec.  625,  70  Am.  Dec.  580, 
Ann.  Cas.  16D,  1121;  Drayton  v.  Marshall, 
Rice  Eq.  373,  14  Am.  Dec.  765,  33  Am. 
Dec.  84,  38  Am.  Dec.  693,  47  Am.  Dec. 
305,  79  Am.  Dec.  360,  15  L.  R.  A.  (N.  S.) 
1181;  Mitchell  v.  Bogan,  11  Rich.  686; 
Laffan  v.  Kennedy,  15  Rich.  246;  Reeder 
v.  Dargan,  15  S.  C.  175. 

Unless  as  provided  in  the  original  Act, 
the  mortgagor  went  out  of  possession, 
which  proviso  was  stricken  out  in  1879. 
Durand  v.  Isaacs,  4  McC.  54;  Stoney  v. 
Shultz,  1  Hill  Ch.  465,  27  Am.  Dec.  429,  29 
Am.  Dec.  474,  43  Am.  Dec.  625,  70  Am. 
Dec.  580,  Ann.  Cas.  16D,  1121;  Mitchell  v. 
Bogan,  11  Rich.  686;  Laffan  v.  Kennedy, 
15  Rich.  246;  Williams  v.  Beard,  1  S.  C. 
309;  Warren  v.  Raymond,  12  S.  C.  9,  22. 

The  Amendment  of  1873  was  enacted 


only  on  remedy.  Sims  v.  Steadman,  62  S. 
C.  300,  40  S.  E.  677,  99  Am.  St.  Rep.  529, 
Ann.  Cas.  13C,  231,  Ann.  Cas.  17D,  577. 

A  mortgage  creditor  is  not  entitled  to 
direct  tax  collected  under  Act  of  1861 
and  refunded  by  Act  of  Congress,  March 
2,  1891,  ch.  496,  26  Stat.  822.  Glover  v. 
United  States,  164  U.  S.  294,  295,  17  S.  Ct. 
95,  41  L.  Ed.  440. 

What  constitutes  mortgage. — Deed  of 
conveyance  and  separate  agreement  to 
recovery  constitute  a  mortgage.  Francis 
v.  Francis,  78  S.  C.  178,  58  S.  E.  804. 

Mortgage  merely  a  pledge. — Under  this 
section  a  mortgage  on  real  property  is 
merely  a  pledge,  the  mortgagee  having  a 
mere  lien.  Citizens',  etc.,  Bank  v.  Pine 
Forest  Inn.  Co.,  31  F.  (2d)  301. 

Not  a  conveyance. — Under  this  statute 
a  mortgage  is  not  a  conveyance.  Burkett 
v.  Whittemore.  36  S.  C.  428,  15  S.  E.  616, 
618,  64  L.  R.  A.  891. 

Mortgage  does  not  convey  any  estate, 
even  after  time  for  redemption  has 
passed.    Thayer   v.   Cramer,    1    McC.    Eq. 
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395.  99  Am.  Dec.  399;  Lowndes  v.  Chi- 
slom,  2  McC.  Eq.  455,  16  Am.  Dec.  667,  55 
Am.  St.  Rep.  504,  99  Am.  St.  Rep.  485,  68 
L.  R.  A.  529,  28  L.  R.  A.  (N.  S.)  809,  820, 
49  L.  R.  A.  (N.  S.)  123;  Simons  v.  Bryce, 
10  S.  C.  354;  Warren  v.  Raymond,  12  S.  C. 
9;  Annely  v.  DeSaussure,  12  S.  C.  488, 
76  Am.  Dec.  262,  L.  R.  A.  1918B,  735; 
Reeder  v.  Dargan,  15  S.  C.  175;  Warren 
v.  Raymond,  17  S.  C.  163,  34  L.  R.  A.  334, 
1  A.  L.  R.  727;  Hendrix  v.  Seaborn,  25  S. 
C.  481,  60  Am.  Rep.  520,  56  L.  R.  A.  40; 
Johnson  v.  Johnson,  27  S.  C.  309,  3  S.  E. 
606,  13  Am.  St.  Rep.  636,  92  Am.  St.  Rep. 
576,  18  L.  R.  A.  781.  70  L.  R.  A.  139,  41  L. 
R.  A.  (N.  S.)  813;  Seignious  v.  Pate,  32 
S.  C.  134,  10  S.  E.  880,  17  Am.  St.  Rep. 
846.  27  Am.  St.  Rep.  798,  72  Am.  St.  Rep. 
79,  26  A.  L.  R.  46,  83;  Hardin  v.  Hardin, 
34  S.  C.  77.  12  S.  E.  936,  27  Am.  St.  Rep. 
786,  72  Am.  St.  Rep.  74.  7  L.  R.  A.  (N.  S.) 
1003,  4  A.  L.  R.  1417,  26  A.  L.  R.  46,  72; 
Glover  v.  United  States,  164  U.  S.  294, 
296.  17  S.  Ct.  95.  41  L.  Ed.  440. 

Chattel  mortgage.  —  Chattel  mortgage 
does,  not  vest  title  to  mortgaged  property 
in  mortgagee  at  time  of  execution  of 
mortgage,  though  this  section  makes  no 
reference  to  personal  property.  General 
Motors  Accept.  Corp.  v.  Hanahan,  146  S. 
C.  257,  143  S.  E.  820. 

Release  of  the  equity  of  redemption 
operates  under  the  section  as  a  convey- 
ance of  land.  Mitchell  v.  Bogan.  11  Rich. 
686,  704;  Simons  v.  Bryce,  10  S.  C.  354, 
372:  Navassa  Guano  Co.  v.  Richardson, 
26  S.  C.  401,  2  S.  E.  307;  Tant  v.  Guess,  37 
S.  C.  489.  16  S.  E.  472.  477,  L.  R.  A.  1916B, 
139,  362.  542,  589. 

Where  there  are  no  inequitable  circum- 
stances after  maturity  of  a  mortgage,  the 
mortgagor  has  the  power  to  make  an  ab- 
solute conveyance  to  the  mortgagee  in 
satisfaction  of  the  debt,  especially  in  view 
of  this  section,  recognizing  the  validity 
of  a  release  of  the  equity  of  redemption. 
Brockington  v.  Lynch,  119  S.  C.  273,  112 
S.  E.  94. 

Interest  of  mortgagee  in  partition  suit. 
— Mortgagee  has  equitable  interest 
which  should  be  protected  in  partition 
suit  by  making  his  party  thereto.  Ex 
parte  Johnson,  147  S.  C.  259,  145  S.  E. 
113. 

Interest  of  mortgagee  in  condemnation 
action. — See  Twin  City  Power  Co.  v. 
Savannah  River  Electric  Co.,  163  S.  C. 
438,  161  S.  E.  750. 

Decree  that  plaintiff  have  judgment 
for  property  not  judgment  for  possession 
of  land. — A  decree  in  a   foreclosure  ac- 


tion that  plaintiff  have  judgment  against 
defendants  for  the  property  subject  to 
this  action  held  merely  to  exclude  the 
idea  that  a  personal  judgment  was  in- 
tended, and  not  to  give  plaintiff  judg- 
ment for  possession  of  the  land  but  to 
provide  for  satisfaction  by  sale  pursuant 
to  this  section.  Citizens'  Bank  v.  Davis, 
126  S.  C.   175,   119   S.   E.   580. 

Holding  property  for  subsequent  debts. 
— Mortgagee  in  possession  is  entitled  to 
hold  the  property  for  subsequent  debts. 
Cox  v.  Enterprise  Bank,  115  S.  C.  191, 
104  S.  E.  693. 

Mortgagee  holding  adversely  to  mort- 
gagor's title.  —  Legal  relationship  does 
not  prevent  mortgagee  in  possession  from 
holding  adversely  to  mortgagor's  legal 
title,  nor  preclude  him  from  perfecting 
legal  title  in  himself  by  adverse  posses- 
sion, in  view  of  this  section.  Frady  v. 
Ivester,  129  S.  C.  536,  125  S.  E.  134. 

Where  mortgagors  executed  a  deed  to 
the  mortgagee  providing  that  it  should 
be  a  mortgage  until  a  specified  date,  and 
should  then  become  absolute  if  the  mort- 
gagors had  failed  to  pay,  and  the  mort- 
gagee, after  such  date,  without  other 
consideration  than  the  mortgagor's  in- 
ability to  pay,  took  possession,  the  rela- 
tion of  mortgagor  and  mortgagee  contin- 
ued and  the  law  imposed  the  duties  of  a 
trustee  upon  the  mortgagee,  and  she 
could  not  hold  adversely  to  the  rights  of 
the  mortgagors  until  she  either  surren- 
dered possession  or  gave  notice  of  an  ad- 
verse possession.  Frady  v.  Ivester,  118 
S.  C.  195,  110  S.  E.  135. 

Rights  of  mortgagor's  heirs.  —  Under 
this  section  the  legal  title  upon  the  exe- 
cution of  a  mortgage  of  real  estate  re- 
mains in  the  mortgagor,  and,  when  the 
mortgagor  dies  leaving  his  wife  and  chil- 
dren in  possession,  the  title  descends  to 
them,  and  the  premises  cannot  be  sold 
by  the  assignee  of  the  mortgage  under  a 
power  of  sale  contained  in  the  mortgage 
without  making  the  mortgagor's  heirs  at 
law  parties  to  the  proceedings.  Johnson 
v.  Johnson,  27  S.  C.  309,  3  S.  E.  606,  13 
Am.  St.  Rep.  636,  92  Am.  St.  Rep.  576, 
18  L.  R.  A.  781,  70  L.  R.  A.  139,  41  L. 
R.  A.   (N.  S.)  813. 

Miscellaneous  references. — As  to  effect 
of  attempted  sale  under  invalid  exercise 
of  power,  see  Griffin  v.  Griffin,  82  S.  C. 
256,  64  S.  E.  160,  27  A.  L.  R.  198.  As  to 
right  of  mortgagee  in  possession  to  re- 
conveyance, see  Francis  v.  Francis,  78 
S.  C.  178,  58  S.  E.  804. 


§  8702.     Modes  of  satisfaction  of  record  of  realty  and  chattel  mortgages — 

affidavit  of  loss — false  affidavit  perjury. 

(1)  Cancellation. — Any  mortgage  or  deed  of  trust  or  other  written  in- 
strument securing  the  payment  of  money  and  being  a  lien  upon  real  prop- 
erty or  any  chattel  mortgage  may  be  cancelled,  discharged  and  released  as 


§  8702  Civil  Code  Page  1096 

follows:  the  mortgagee  or  other  person  or  corporation  being  the  owner  or 
holder  thereof,  as  appears  by  the  record  of  the  instrument  or  any  assign- 
ment or  assignments  thereof,  or  the  legal  representative,  or  attorney  in 
fact,  under  a  written  instrument  duly  recorded,  of  the  holder  thereof,  may 
exhibit  the  said  mortgage,  deed  of  trust  or  chattel  mortgage  to  the  officer 
or  his  deputy  who  has  charge  of  the  recording  of  such  mortgage,  deed  of 
trust,  or  chattel  mortgage,  and  then  in  the  presence  of  such  officer  or  his 
deputy  write  across  the  face  of  the  record  of  such  mortgage,  deed  of  trust, 
or  chattel  mortgage  the  words  "the  debt  hereby  secured  is  paid  in  full 
and  the  lien  of  this  instrument  is  satisfied,"  or  words  of  like  meaning;  date 
the  same  and  sign,  such  signature  to  be  witnessed  by  the  said  officer  or  his 
deputy.  Or  the  satisfaction  of  the  mortgage  may  be  written  upon  or  at- 
tached to  the  original  mortgage,  deed  of  trust,  chattel  mortgage  or  other 
instrument  and  executed  by  any  person  above  named  in  the  presence  of 
one  or  more  witnesses,  in  which  event  such  satisfaction  shall  be  recorded 
across  the  face  of  the  record  of  the  original  instrument,  or  in  case  the  said 
mortgage,  deed  of  trust,  chattel  mortgage  or  other  instrument  shall  have 
been  lost  or  destroyed  it  may  be  satisfied,  either  by  the  owner  and  holder 
thereof  in  person  or  his  personal  representative  or  duly  authorized  at- 
torney in  fact  as  aforesaid,  or  by  an  instrument  in  writing  duly  executed  in 
the  presence  of  two  witnesses  and  probated,  and  in  either  event  in  addition 
thereto,  the  person  executing  the  satisfaction  shall  make  an  affidavit  that 
he  or  the  corporation  or  the  person  he  represents  is  at  the  time  of  the  sat- 
isfaction a  bona  fide  owner  and  holder  thereof,  and  that  the  same  has  not 
been  assigned,  hypothecated  or  otherwise  disposed  of,  and  that  the  same 
has  been  lost  or  destroyed,  and  after  diligent  search  cannot  be  found; 
which  affidavit  shall  be  recorded  along  with  the  satisfaction,  and  a  false 
maker  thereof  shall  be  guilty  of  perjury  and  punished  as  by  law  provided 
for  the  punishment  of  perjury. 

(2)  Release  of  mortgaged  premises. — Nothing  herein  provided  shall  pre- 
vent the  release  of  a  portion  of  any  mortgaged  premises  or  property  from 
the  lien  thereof  by  any  instrument  in  writing  duly  executed  in  the  presence 
of  one  or  more  witnesses  duly  probated,  such  release  to  be  executed  by  the 
owner  or  holder  of  the  lien  or  his  duly  authorized  representative  as  will 
appear  by  the  record  of  the  original  instrument,  or  of  any  assignment  or 
assignments  thereof:  provided,  if  the  release  is  written  upon  or  attached  to 
the  original  mortgage  no  probate  shall  be  required. 

(3)  Fees. — The  fee  to  be  charged  for  the  recording  of  the  satisfaction  of 
any  mortgage  or  deed  of  trust  as  hereinabove  provided  shall  be  twenty- 
five  cents  (25c)  except  where  the  original  instrument  is  lost  when  the  fee 
shall  be  fifty  cents  (50c)  which  amount  shall  include  any  and  all  certificates 
required. 

(4)  Certificate  of  satisfaction. — The  recording  officer  or  his  deputy  shall 
enter  on  the  original  mortgage,  deed  of  trust,  chattel  mortgage  or  other 
instrument,  when  the  same  is  produced  before  him,  a  certificate  that  a  sat- 
isfaction has  been  entered  of  record  and  date  of  same;  provided,  however, 
that  no  fee  shall  be  charged  by  the  clerk  of  court  of  Chesterfield  County 
for  entering  and  recording  the  satisfaction  of  any  mortgage  of  real  estate 
or  personal  property. 

1932  Code,  §  8702;  1924  (33)  929;  1925  (34)  83;  1930  (36)  1283;  1940  (41)  1844. 
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§  8703.     Satisfaction  to  be  entered  when  mortgage  debts  are  paid. — Any 

person  who  shall  have  received  full  payment  or  satisfaction,  or  to  whom  a 
legal  tender  shall  have  been  made,  of  his  debts,  damages,  costs,  and  charges, 
secured  by  mortgage  of  real  estate  or  personal  property,  shall,  at  the 
request  of  the  mortgagor,  or  of  his  legal  representative,  or  of  any  other 
person  being  a  creditor  of  the  said  debtor,  or  a  purchaser  under  him,  or 
having  an  interest  in  any  estate  bound  by  such  mortgage,  and  on  tender  of 
the  fees  of  office  for  entering  such  satisfaction,  within  three  months  after 
such  request  made,  enter  satisfaction  in  the  proper  office,  on  such  mort- 
gage, which  shall  forever  thereafter  discharge  and  satisfy  the  same. 

1932  Code,  §  8703;  Civ.  C.  '22,  §  5224;  Civ.  C.  '12,  §  3461;  Civ.  C.  '02,  §  2375;  G.  S. 
1791;  R.  S.  1894;  1817  (6)  61;  1928  (35)  1253. 

Cross    reference.    —    See    also    section  loan  association. — Plaintiff  subscribed  to 

8707-1.  stock   in   building   and   loan   association 

Sufficiency   of   entering   satisfaction. —  and  later  borrowed  from  the  association, 

An    indorsement    on    mortgage    that    its  which  debt  he  paid  with  interest,  and  in 

lien  is  released  is  not  the  satisfaction  re-  action    to    cancel   the    mortgage    it    wat 

quired.  Lynch  v.  Hancock,   14  S.  C.  66,  held  that  the  mortgage  should  be  can- 

24  L.  R.  A.  800,  35  L.  R.  A.  (N.  S.)  68,  42  celled,  as  when  the  association  lent  him 

L.  R.  A.  (N.  S.)  197,  Ann.  Cas.  13B,  1072,  he  ceased  to  be  a  member  thereof,  and 

Ann.  Cas.  16D,  1121,  Ann.  Cas.  18C,  455.  the  relation  of  debtor  and  creditor  exist- 

Tender    though    debt    past    due. — Ten-  ed.  Huggin  v.  People's  Building  &  Loan 

der  of  debt,  though  past  due,  discharges  Association,  165  S.  C.  404,  163  S.  E.  883. 

lien  of  the  mortgage.  Salinas  v.  Ellis,  26  Where    entry    fraudulent. — If    fraudu- 

S.  C.  337,  2  S.  E.  121,  30  Am.  St.  Rep.  461,  lent  the  rights  of  subsequent  purchaser 

33  L.  R.  A.  233,  19  L.  R.  A.  (N.  S.)  1074,  without   notice  of  fraud  will  be  secure. 

12  A.  L.  R.  951.  City  Council  v.  Ryan,  22  S.  C.  339,  53 

Where  mortgagor  tendered  to  mortga-  Am.  Rep.  713. 

gee  correct  amount  due  and  kept  tender  Witnesses.  —  The  satisfaction  does  not 

good,  and  paid  money  into  court,  lien  of  require   two  witnesses.   City   Council   v. 

mortgage  was  discharged  and  mortgagee  Ryan,  22  S.  C.  339,  53  Am.  Rep.  713. 

was    not    entitled    to    foreclose.    Peoples  Applied  in  Union  Nat.  Bank  v.  Cook, 

National    Bank    of    Greenville    v.     Up-  110  S.  C.  99,  96  S.  E.  484,  26  A.  L.  R.  436; 

church,  183  S.  C.  147;  190  S.  E.  515.  Welling  v.  Eastern  Bldg.,  etc.,  Ass'n,  56 

Member    borrowing    from    building    &  S.  C.  280,  34  S.  E.  409. 

§  8704.  Penalties  and  forfeitures. — Any  person  having  received  such  pay- 
ment, satisfaction,  or  tender,  as  aforesaid,  who  shall  not,  within  three 
months,  by  himself  or  his  attorney,  after  request  and  tender  of  fees  of 
office,  repair  to  the  said  office,  and  enter  satisfaction  as  aforesaid,  shall 
forfeit  and  pay  to  the  party  aggrieved  a  sum  of  money  not  exceeding  one- 
half  of  the  amount  of  the  debt  secured  by  mortgage  as  aforesaid,  to  be 
recovered  by  action  in  any  court  of  competent  jurisdiction  within  the  State; 
and  on  judgment  being  rendered  for  the  plaintiff  in  any  such  action, 
it  shall  be  the  duty  of  the  presiding  judge  to  order  satisfaction  to  be  enter- 
ed on  the  judgment  or  mortgage  aforesaid,  by  the  clerk  or  register,  or  other 
proper  officer,  whose  duty  it  shall  be,  on  receiving  such  order,  to  record 
the  same,  and  to  enter  satisfaction  accordingly. 

1932  Code,  §  8704;  Civ.  C.  '22,  §  5225;  Civ.  C.  '12,  §  3461a;  Civ.  C.  '02,  §  2376;  G.  S. 
1792;  R.  S.  1895;  1817  (6)  61. 

See    also    section    8707-1.  — Where    penalty    has    been    recovered, 

Tender  before  maturity  is  not  legal  ten-  question   of  subsistence   of   mortgage   in 

der.  Pyross  v.  Fraser,  82  S.  C.  498,  64  S.  suit  for  foreclosure  is  res  judicata.  East- 

E.  407,  129  Am.  St.  Rep.  901,  23  L.  R.  A.  ern  Bldg.,   etc.,  Ass'n  v.  Welling,   116  F. 

(N.  S.)  403,  17  A.  L.  R.  872.  100. 

Foreclosure   where   penalty   recovered. 
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Miscellaneous  references. — As  to  where  fee. — In  action  to  cancel  mortgage  plain- 
tender  must  include  attorney's  fees,  see  tiff  may  recover  penalty  but  not  attor- 
Easton  v.  Woodbury,  71  S.  C.  250,  50  ney's  fee.  Huggin  v.  People's  Building  & 
S.  E.  790,  Ann.  Cas.  14A,  458.  As  to  sat-  Loan  Association,  165  S.  C,  404,  163  S. 
isfaction  by  guardian,  see  Werber  v.  E.  883. 
Cain,  71  S.  C.  346,  51  S.  E.  123.  See  §  8707-1. 

Penalty  recoverable  but  not  attorney's 

§  8705.     Mortgagor  may  apply  for  rule  to  show  cause  for  satisfaction. — 

Any  person  who  shall  be  indebted  by  mortgage  shall  be,  and  he  is  hereby, 
authorized  to  apply  to  the  presiding  judge  of  any  court  of  general  sessions 
and  common  pleas,  to  be  held  in  the  county  in  which  such  mortgage  shall 
be  recorded,  for  a  rule  to  show  cause  why  satisfaction  should  not  be  en- 
tered thereon. 

1932  Code,  §  8705;  Civ.  C.  '22,  §  5226;  Civ.  C.  '12,  §  3462;  Civ.  C.  '02,  §  2377;  G.  S. 
1793;  R.  S.  1896;  1817  (6)  61. 

§  8706.  Proceedings  where  rule  is  issued. — It  shall  be  the  duty  of  such 
judge  to  grant  such  rule,  returnable  on  a  day  to  be  fixed  by  him;  which 
rule  shall  be  served  on  the  mortgagee,  his  legal  representative,  or  assignee, 
or  their  attorney;  and  if  the  party  so  served  shall  not  attend  to  show 
cause,  or,  attending,  shall  show  insufficient  cause,  and  the  judge  shall  be 
satisfied  that  the  mortgage  aforesaid  has  been  fully  paid,  it  shall  be  his 
duty  to  order  the  proper  officer  to  enter  satisfaction  on  the  said  mortgage. 

1932  Code,  §  8706;  Civ.  C.  '22,  §  5227;  Civ.  C.  '12,  §  3463;  Civ.  C.  '02,  §  2378;  G.  S. 
1794;  R.  S.  1897;  1817  (6)  61. 

§  8707.  When  a  jury  may  decide  whether  mortgage  is  paid. — If,  on  the  re- 
turn of  the  said  rule,  it  shall  appear  to  the  presiding  judge  that  matters 
proper  for  the  decision  of  a  jury  are  involved  in  the  case,  he  may,  at  the 
request  of  either  party,  submit  the  same  to  the  jury,  to  be  decided  immedi- 
ately, in  a  summary  manner;  and  if  the  jury  shall  decide  that  the  mortgage 
has  been  paid,  satisfaction  shall  be  ordered  accordingly. 

1932  Code,  §  8707;  Civ.  C.  '22,  §  5228;  Civ.  C.  '12,  §  3464;  Civ.  C.  "02,  §  2379;  G.  S. 
1795;  R.  S.  1898;  1817  (6)  61. 

§  8707-1.  Satisfaction  and  cancellation  of  record  of  mortgages  paid  in  full. 
(1)  Procedure. — Where  the  debt  or  any  other  obligation  secured  by  any 
mortgage  has  been  fully  paid,  released,  satisfied,  discharged  or  extinguish- 
ed, or  where  the  lien  of  any  mortgage  has  been  released,  discharged,  or 
extinguished,  and  for  any  reason,  the  said  mortgage  and/or  the  record 
thereof  in  the  office  of  the  register  of  mesne  conveyances,  or  similar  office, 
has  not  been  satisfied  and  cancelled,  the  mortgagor,  or  his  legal  repre- 
sentatives may,  upon  a  verified  petition  against  the  mortgagee,  his  legal 
representatives  and/or  assignees  and/or  pledgees  of  record,  and  any  other 
person,  firm  or  corporation  having  any  right,  title  or  interest  in,  or  lien 
upon  the  said  mortgage,  reciting  the  facts  and  circumstances  in  relation  to 
the  said  mortgage  and  the  satisfaction,  release,  discharge  or  extinguishment 
of  the  debt  or  obligation  secured  thereby,  and/or  lien  of  the  same,  apply  to 
the  court  of  common  pleas,  or  any  judge  thereof,  in  open  court  or  at 
chambers  for  a  rule  to  show  cause  why  an  order  should  not  be  granted  di- 
recting that  the  said  mortgage  and  /or  record  thereof,  be  satisfied  and  can- 
celled of  record.    Upon  the  filing  of  such  petition,  the  court  or  judge  there- 
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of  shall  grant  and  issue  a  rule  to  show  cause  returnable  on  a  day  to  be 
fixed  by  the  court  or  judge,  which  said  rule  and  petition  shall  be  served 
upon  the  mortgagee,  or  his  legal  representative,  and/or  assignees  and 
pledgees  of  record,  and  every  other  party  or  parties  named  as  respondents 
in  the  said  petition;  and  if  the  party  or  parties  so  served  with  the  said 
petition  and  rule  shall  not  attend  to  show  cause,  or,  attending  shall  fail  to 
show  sufficient  cause,  and  the  court  or  judge  shall  be  satisfied  that  the  debt 
or  obligation  secured  by  the  said  mortgage  has  been  fully  paid,  satisfied, 
discharged,  released,  or  extinguished,  and/or  that  the  lien  of  the  said 
mortgage  has  been  released,  discharged,  or  extinguished,  the  said  court  or 
judge  shall  thereupon,  by  an  appropriate  order,  direct  the  proper  officer  to 
satisfy  and  cancel  the  said  mortgagor  and/or  record  thereof,  and/or  release 
the  lien  of  the  said  mortgage  upon  the  record  thereof,  as  the  case  may  be. 
Such  satisfaction  and  cancellation  of  said  mortgage,  or  release  of  the  lien 
of  the  same,  shall  be  effectual  and  binding  upon  the  party  or  parties,  so 
served  with  said  petition  and  rule  and  upon  every  assignee  or  pledgee  of 
every  parol  or  written  assignment,  pledge,  or  hypothecation  of  said  mort- 
gage whether  or  not  they  are  named  in  and  served  with  the  said  petition 
and  rule,  unless  such  pledge,  hypothecation  or  assignment  is  duly  recorded 
in  the  proper  office  at  or  before  the  time  of  the  filing  of  the  said  petition  or 
the  petitioner  or  petitioners  has  or  have  actual  notice  or  knowledge  there- 
of. 

(2)  Serve  petition  and  rule  by  publication  on  certain  parties. — If  the 
mortgagee  or  any  of  his  pledgees,  assignees,  or  any  other  person  or  persons 
having  any  right,  title,  or  interest  in  or  lien  upon  the  said  mortgage,  shall 
be  dead  at  or  before  the  time  of  the  filing  of  the  said  petition,  and  no  legal 
representatives  have  been  appointed  and  qualified  for  said  persons,  or 
either  or  any  of  them,  or  if  either  or  any  of  the  said  persons  cannot  be 
found  within  this  State,  or  if  the  mortgagee,  assignee,  pledgee  or  inter- 
ested party  is  a  domestic  or  foreign  corporation  which  has  been  dissolved 
or  has  ceased  to  do  business  in  this  State,  and  no  officer  or  agent  authorized 
to  accept  service  of  the  said  petition  and  rule  can  be  found  in  this  State,  the 
court  or  judge,  upon  proof  of  such  facts  by  affidavit  of  the  petitioner,  shall 
grant  an  order  for  the  publication  of  the  rule  to  show  cause,  such  publica- 
tion to  be  made  for  once  a  week  for  three  consecutive  weeks  in  some  news- 
paper published  in  the  county  in  which  the  mortgaged  property,  or  some 
part  thereof,  is  situate;  or  if  there  is  no  newspaper  in  said  county,  by  post- 
ing a  copy  of  said  petition  and  rule  to  show  cause  upon  the  court  house  door 
of  said  county  for  a  period  of  three  weeks;  and  such  constructive  service 
shall  be  complete  upon  the  expiration  of  twenty-one  days  from  the  time 
of  the  first  publication  or  posting  of  the  petition  and  rule  to  show  cause. 

(3)  Enter  petition  in  lis  pendens — notice — effect — abate  if  service  not  com- 
menced in  60  days. — Upon  the  filing  of  the  said  petition  in  the  office  of  the 
clerk  of  court  of  common  pleas,  the  said  clerk  shall  immediately  enter  the 
same  in  the  index  to  lis  pendens  affecting  real  and/or  personal  property 
and  from  the  time  of  filing  only,  of  the  pendency  of  the  action  or  special 
proceedings  shall  be  constructive  notice  to  an  assignee,  pledgee,  purchaser 
or  encumbrancer  of  the  said  mortgage,  and  every  person  whose  purchase, 
encumbrance,  assignment,  pledge,  or  hypothecation  is  subsequently  exe- 
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cuted,  or  subsequently  recorded,  shall  be  deemed  a  subsequent  purchaser 
or  encumbrancer,  and  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  said  petition  to  the  same  extent  as  if  he  were  made  a  party  to  the 
action  or  special  proceeding;  provided,  however,  that  the  filing  of  the 
said  petition  shall  be  of  no  avail,  unless,  it  shall  be  followed  by  the  first 
publication  of  the  rule,  or  by  the  personal  service  thereof  on  a  respondent 
within  sixty  days  after  such  filing.  And  the  court  in  which  the  said  action 
or  special  proceeding  was  commenced  may,  in  its  discretion  and  at  any  time 
after  the  action  or  special  proceeding  shall  be  settled,  discontinued  or  abat- 
ed, as  is  provided  in  section  408,  on  application  of  any  person  aggrieved 
and  on  good  cause  shown,  and  on  such  notice  as  shall  be  directed  or  ap- 
proved by  the  court,  order  the  notice  authorized  by  this  statute  to  be  can- 
celled of  record  by  the  clerk  of  court  of  common  pleas  of  any  county  in 
whose  office  the  same  may  have  been  indexed;  and  such  cancellation  shall 
be  made  by  an  indorsement  to  that  effect  on  the  margin  of  the  index  of 
the  record,  which  shall  refer  to  the  order  for  cancellation. 

(4)  Cumulative. — This  statute  shall  not  be  taken  or  deemed  to  repeal  any 
existing  laws  relating  to  the  subject  matter  hereof,  but,  shall  be  deemed 
and  construed  to  be  cumulative  of  existing  remedies. 

1933  (38)  467. 

§  8708.  Debt  secured  must  be  proved  before  sale. — No  sale  under  or  by 
virtue  of  any  mortgage  or  other  instrument  in  writing  intended  as  security 
for  a  debt,  conferring  a  power  upon  the  mortgagee  or  creditor  to  sell  the 
mortgaged  or  pledged  property  while  said  power  remains  of  force,  or  has 
not  been  revoked  by  the  death  of  the  party  or  parties  executing  such  mort- 
gage or  instrument,  shall  be  valid  to  pass  the  title  of  the  land  mortgaged, 
unless  the  debt  for  which  the  security  is  given  shall  be  first  established 
by  the  judgment  of  some  court  of  competent  jurisdiction,  or  unless  the 
amount  of  the  debt  be  consented  to  in  writing  by  the  debtor  subsequently 
to  the  maturity  of  the  debt,  such  consent  in  writing  to  be  recorded  in  the 
office  of  the  register  of  mesne  conveyance,  or  clerk  of  the  court,  where  the 
mortgage  or  other  instrument  in  writing  given  to  secure  such  debt  is,  or 
ought  to  be,  recorded:  provided,  however,  that  nothing  herein  contained 
shall  render  it  necessary,  nor  shall  it  be  necessary,  to  make  the  personal 
representative  of  a  deceased  mortgagor  a  party  to  any  foreclosure  proceed- 
ing; nor  in  any  foreclosure  proceeding  (if  the  mortgagor  be  dead)  shall  it 
be  necessary  to  first  establish  the  debt  by  the  judgment  of  some  court  of 
competent  jurisdiction  in  order  to  obtain  a  decree  of  foreclosure  and  sale; 
nor  shall  it  be  necessary  to  make  the  mortgagor  who  may  have  conveyed 
the  mortgaged  premises  a  party  to  any  action  for  foreclosure  where  no 
judgment  for  any  deficiency  is  demanded:  provided,  further,  that  no  sale 
heretofore  made  under  foreclosure  proceedings,  to  which  the  personal  rep- 
resentatives of  deceased  mortgagors  were  not  parties,  shall  be  invalid  by 
reason  of  the  absence  of  such  personal  representatives. 

1932  Code,  §  8708;  Civ.  C.  '22,  §  5229;  Civ.  C.  '12,  §  3465;  Civ.  C.  '02,  §  2380;  1894 
(21)  1900  (23). 

This  section  does   not  apply   to  action  and    proceeds    of    sale    applied    to    note. 

brought  to  recover  balance  due  on  note  Fidelity-Bankers  Trust  Co.  v.  Little,  178 

which  was  secured  by  mortgage  on  prop-  S.  C.  133,  181  S.  E.  913. 
erty  in  another  state  where  such  proper-  Applied  in  Simon  v.  Sabb,  56  S.  C.  38, 

ty  had  been  sold  thereunder  in  such  state  33   S.   E.   799. 
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§  8709.  Registers'  or  clerks'  entry  on  margin  of  mortgage  when  cancelled 
of  record. — All  the  registers  of  mesne  conveyances  of  the  counties  of  this 
State,  and  all  clerks  of  court,  where,  by  law,  they  are  required  to  perform 
the  duties  of  such  registers  of  mesne  conveyances,  are  required  to  enter 
the  word  "cancelled,"  together  with  the  signature  of  such  officer,  upon 
the  margin,  or  across  the  indexes  of  real  estate  mortgages,  chattel  mort- 
gages and  judgments,  respectively,  when  any  such  real  estate  mortgage,  or 
judgment,  is  duly  cancelled  of  record  by  the  mortgagee  or  his  assignee, 
or  the  judgment  creditor  or  his  assignee;  such  cancellation  and  signature 
to  be  entered  in  the  margin  opposite  the  names  of  the  mortgagor  and  mort- 
gagee, or  judgment  debtor  and  judgment  creditor,  respectively,  or  across 
said  names,  and  that  the  like  cancellation  shall  on  the  demand  of  the  mort- 
gagor or  judgment  debtor,  or  legal  representative,  be  made  on  mortgages 
or  judgments,  respectively,  theretofore  cancelled  of  record;  and  upon  fail- 
ure of  such  register  of  mesne  conveyances  or  clerk  of  court  to  comply  with 
this  section,  he  shall,  in  each  instance,  forfeit  and  pay  to  the  mortgagor  or 
judgment  debtor,  respectively,  the  sum  of  ten  ($10.00)  dollars,  the  same 
to  be  recovered  in  any  court  of  competent  jurisdiction. 

Any  clerk  or  other  officer  wilfully  violating  this  section  shall,  on  con- 
viction, be  fined  not  more  than  one  hundred  ($100.00)  dollars,  or  be  impris- 
oned not  more  than  thirty  days,  in  the  discretion  of  the  court,  and  it  shall 
be  the  duty  of  the  solicitor  of  each  circuit  to  see  that  the  law  is  complied 
with  or  to  forthwith  prosecute  the  violators. 

1932  Code,  §  8709;  Civ.  C.  '22,  §  5230;  Civ.  C.  '12,  §  3466;  Cr.  C.  '22,  §  536;  1910  (26) 
587;  1911   (27)  164;  1912  (27)  628. 

§  8711.  Date  of  consent  of  mortgagor. — The  consent  of  the  mortgagor  to 
the  amount  of  the  debt  shall  bear  date  not  more  than  twelve  months  prior 
to  any  sale  under  any  power  contained  in  any  such  mortgage  as  referred 
to  in  section  8708;  and  when  any  sale  of  land  is  made,  or  to  be  made,  under 
and  according  to  the  provisions  of  said  section,  any  balance  of  the  mort- 
gage debt  over  the  purchase  price  of  the  land  at  such  sale  shall  not  be 
extinguished  by  reasons  of  the  mortgagee  or  his  or  her  assigns  becoming 
the  purchaser  at  such  sale,  whether  the  mortgage  contained  a  provision 
to  that  effect  or  not. 

1932  Code,  §  8711;  Civ.  C.  '22,  §  5231;  Civ.  C.  '12,  §  3467;  Civ.  C.  '02,  §  2381;  1896 
(22). 

§  8712.  Relief  for  defendants  in  real  estate  foreclosures  when  personal 
judgment  demanded. 

(1)  Apply  for  order  of  appraisal. — In  every  real  estate  foreclosure  pro- 
ceeding commenced  hereafter  or  in  which  judgment  or  decree  of  sale  is 
rendered  after  the  approval  of  this  section,  any  defendant  against  whom 
personal  judgment  be  taken,  whether  he  has  theretofore  appeared  in  said 
action  or  not,  may  within  ninety  (90)  days  after  the  sale  of  the  mortgaged 
property  apply  by  verified  petition  to  the  clerk  of  the  court  in  which  the 
decree  or  order  of  sale  was  taken  for  an  order  of  appraisal.  Provided,  that 
in  the  event  that  no  personal  judgment  is  asked  for  then  the  provisions 
hereof  shall  not  apply. 

(2)  Determine  value  of  lands — petition  and  deposit  for  cost  required. — 
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Upon  the  filing  of  such  petition  and  deposit  with  the  clerk  of  a  sufficient 
sum  to  pay  the  costs  of  the  subsequent  proceedings  he  shall  issue  an  order 
that  the  property  be  appraised  at  its  true  value  as  of  the  date  of  sale  by 
three  disinterested  freeholders  of  the  county  in  which  the  property  is 
located  who  shall  not  be  parties  to  the  action  or  connected  in  business 
with  or  related  by  blood  or  marriage  within  the  sixth  degree  to  any  such. 

(3)  Appointment  of  appraisers. — In  his  petition  the  petitioner  shall  des- 
ignate one  appraiser  and  within  ten  days  after  service  of  a  copy  of  the 
order  upon  the  judgment  creditor  or  his  attorney  of  record,  he  shall  desig- 
nate to  the  clerk  another  appraiser,  whereupon  the  court  having  jurisdic- 
tion of  the  action  or  any  judge  thereof,  shall  appoint  a  third,  and  the  said 
court  or  judge  shall  make  the  appointment  herein  provided  for  the  judg- 
ment creditor  if  he  do  not  avail  himself  of  his  right  within  the  time  above 
prescribed. 

(4)  Appraisers  return  value  within  30  days. — The  board  of  appraisers  as 
so  constituted  shall  proceed  to  view  and  value  the  mortgaged  property  and 
all  or  a  majority  thereof  shall  make  a  sworn  return  within  thirty  days 
from  their  appointment  of  the  true  value  of  the  property  as  of  the  date  of 
sale,  taking  into  consideration  sale  value,  cost  and  replacement  value  of 
improvements,  income  production  and  all  other  proper  elements  which,  in 
their  discretion,  enter  into  the  determination  of  true  value. 

(5)  Appraisers  cannot  agree — successors. — -If  a  majority  of  said  board 
shall  not  agree  and  make  return  within  the  time  above  prescribed,  another 
shall  be  likewise  appointed  of  the  same  qualifications  and  with  the  same 
duties,  and  likewise  thereafter  new  boards  shall  be  appointed  until  one 
shall  make  a  return  agreed  to  by  a  majority. 

(6)  Return  of  appraisers — effect  on  deficiency  judgment — appeal. — The 
return  of  the  appraisers  shall  be  filed  and  recorded  by  the  clerk  as  a  judg- 
ment of  the  court  and  be  subject  to  appeal  as  hereinafter  provided.  If  the 
value  returned  after  deduction  therefrom  of  the  amount  of  the  price  at 
which  the  property  was  sold  under  direction  of  the  court,  be  equal  to  or 
exceed  the  amount  of  the  deficiency  remaining  upon  the  judgment  after 
application  of  the  net  proceeds  of  sale,  the  said  judgment  shall  be  there- 
upon extinguished  and  cancelled  of  record  by  the  clerk,  and  if  such  re- 
turned value,  after  deduction  of  the  amount  of  the  sale  price,  be  less  than 
the  said  deficiency  the  latter  shall  be  abated  and  deemed  paid,  pro  tanto, 
and  be  thereafter  enforcible  for  only  the  remainder,  the  amount  of  which 
remainder  will  be  determined  by  the  clerk  and  stated  in  a  proper  order 
from  which  any  party  may  appeal  within  ten  days  after  notice  of  filing 
thereof  to  the  court  or  any  judge  thereof  in  accord  with  the  procedure 
prescribed  in  subsection  7  hereof. 

(7)  Appeal  from  return  of  appraisers. — The  petitioner  or  the  judgment 
creditor  may  appeal  from  the  return  of  the  appraisers  upon  notice  stating 
the  ground  of  such  appeal  served  upon  the  other  party  within  ten  days 
after  notice  of  the  filing  of  the  return,  such  appeal  being  to  the  court  hav- 
ing jurisdiction  of  the  action  or  any  judge  thereof,  who  shall  hear  the  ap- 
peal without  a  jury  in  open  court  or  at  chambers  upon  affidavits  or  oral 
testimony  as  he  deem  advisable.  Such  court  may  confirm  the  return  or 
order  a  new  appraisal  upon  such  terms  as  he  may  deem  equitable,  and  an 
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appeal  from  his  order  or  decree  shall  lie  as  in  other  equity  cases. 

(8)  Intent — saving  clause — must  petition  for  relief. — The  provisions  here- 
of, which  is  intended  to  affect  the  remedy  of  foreclosure,  shall  apply  to 
the  foreclosure  of  all  real  estate  mortgages  now  existing  and  those  here- 
after executed,  but  if  held  invalid  by  a  court  of  competent  jurisdiction  as 
to  the  former,  they  shall  nevertheless  be  fully  applicable  to  the  latter;  but 
unless  the  petition  required  by  subsection  1  hereof  be  filed  within  the 
time  prescribed,  no  deficiency  judgment  shall  be  affected  hereby  and  such 
time  shall  not  be  enlarged  or  extended  except  by  a  written  consent  of  the 
judgment  creditor. 

(9)  Pay  of  appraisers — clerk. — The  appraisers  shall  be  paid  two  ($2.00) 
dollars  each  for  their  services,  and  the  clerk's  costs  for  making  orders,  fil- 
ing and  recording  shall  be  as  for  similar  papers  and  pleadings. 

1933  (38)  350. 

Unconstitutional    as    to   existing   mort-  Journal   15,  and- 13  North  Carolina  Law 

gages. — This   statute   "impairs   obligation  Rev.  291,  for  comments  on  similar  Fed- 

of  contract"  in  violation  of  state  and  fed-  eral  legislation. 

eral  constitutions,  as  respects  mortgages  Sale    of    property    by    receiver. — Mort- 

existing    when    statute    passed.    Federal  gage   foreclosure   statutes   do   not   apply 

Land  Bank  of  Columbia  v.  Garrison,  185  to   sales   by   receiver.   Hannon   et   al.   v. 

S.  C.  255;   193  S.  E.  308.  Mechanics    Bldg.    &    Loan   Ass'n.    et   al., 

See  also  articles  in  22  Am.  Bar  Ass'n  177  S.  C.  153,  180  S.  E.  873. 

§  8712-1.  Priority  of  advancements  made  under  real  property  mortgages 
for  taxes,  public  assessments,  insurance  premiums  and  repairs. — The  hold- 
er of  any  mortgage  of  real  property,  when  the  mortgage  contains  pro- 
visions authorizing  advancements  thereunder  for  taxes,  insurance  prem- 
iums, public  assessments  and  repairs,  may  make  such  advancements,  and 
when  made,  the  same  shall  be  secured  by  the  mortgage  and  have  the  same 
rank  and  priority  as  the  principal  debt  thereby  secured,  and  bear  interest 
from  the  date  of  such  advancements,  as  provided  in  the  mortgage,  but  not 
exceeding  the  legal  rate:  provided,  that  advancements  made  for  taxes  by 
any  such  mortgage  holder  shall  be  a  first  lien  on  the  mortgaged  real  prop- 
erty to  the  extent  of  the  taxes  so  paid  with  interest  from  date  of  payment, 
regardless  of  the  rank  and  priority  of  the  mortgage  under  which  such 
taxes  are  advanced. 
1935  (39)  307. 

See  section  2783,  providing  for  mortgagee  pay  taxes  and  put  same  in  mortgage 
debt. 

§  8712-2.  Secure  existing  indebtedness  and  or  future  advances — priority. — 

Any  mortgage  or  other  instrument  conveying  an  interest  in,  or  creating  a 
lien  on,  any  crops,  truck  or  fruits,  and  or  chattels,  and/or  real  estate,  secur- 
ing existing  indebtedness  and  or  future  advances  to  be  made,  regardless 
of  whether  such  advances  are  to  be  made  at  the  option  of  the  lender,  shall 
be  valid  to  the  same  extent  as  if  such  advances  were  made  as  of  the  date 
of  the  execution  of  such  mortgage  or  other  instrument:  provided,  that 
such  mortgage  or  other  instrument  shall  be  valid  for  the  total  amount  of 
advances  made  thereunder,  together  with  all  other  indebtedness  and  sums 
secured    thereby,  the    advances    not  to    exceed,    however,    the    maximum 
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amount  stated  therein,  so  as  to  affect  the  rights  of  subsequent  creditors 
(whether  lien  creditors  or  simple  contract  creditors)  or  purchasers  for  val- 
uable consideration  without  notice  only  from  the  day  and  hour  when  re- 
corded. 

1934  (38)  1475. 


Article  1. 

Article  2. 

Article  3. 

Article  3-A. 

Article  3-B. 

Article  4. 


CHAPTER    170 

Chattel  Mortgages  and  Liens 

Chattel  Mortgages,  §  8713. 
Mechanics  Liens,  §  8727. 
Agricultural  Liens,  §  8771. 
Ships  and  Vessels,  §  8781. 
Merchandise,  §  8785. 
Other  Liens,  §  8788. 


ARTICLE    1 
Chattel  Mortgages 


8713.  Written  or  typewritten  description. 

8714.  Time  for  redemption. 

8715.  Advertisement  of  sale  under  mort- 
gage or  pledge. 

8716.  Mortgage  of  crops. 

8717.  Effect  on  crop  mortgage  of  judicial 
sale  of  land. 

8718.  Right  of  redemption. 

8719.  Postponement   or  partial   payment. 
8720    thru    8721.  Charges    on    loans    less 


than  $25.00. 

8722,  8723.  Mortgage  exceeding  amount 
of  loan. 

8724  thru  8726.  Satisfaction  of  record  in 
Oconee  County. 

8728-1.  Holder  of  chattel  mortgage  se- 
curing note  payable  to  bearer  may 
satisfy  same  without  assignment 
by  original  mortgagee. 


§  8713.  Descriptions  in  chattel  mortgages. — No  chattel  mortgage,  except 
mortgages  or  deeds  of  trust  covering  the  whole  or  any  part  of  the  real  or 
personal  property  of  a  public  utility  company,  hydro-electric  company, 
railroad  company  or  manufacturing  company,  or  chattel  mortgages  exe- 
cuted to  a  production  credit  association  or  to  the  governor  of  the  farm  cred- 
it administration,  shall  be  valid  or  good  to  convey  any  interest  or  right 
whatever  to  the  mortgagee  unless  the  property  mortgaged  shall  be  de- 
scribed in  writing,  or  typewriting,  but  not  printing,  on  the  face  of  the  mort- 
gage, nor  shall  any  prosecutions  lie  for  selling  any  property  under  the  lien 
of  such  mortgage,  unless  the  property  mortgaged  shall  be  described  in 
writing  or  typewriting,  but  not  printing,  on  the  face  of  such  mortgage.  All 
mortgages  heretofore  given  by  any  public  utility  company,  hydro-electric 
company  or  manufacturing  company  to  any  corporation  or  person  whom- 
soever, covering  the  whole  or  any  part  of  its  real,  or  personal  property,  and 
all  chattel  mortgages  executed  to  a  production  credit  association  or  to  the 
governor  of  the  farm  credit  administration,  and  now  of  record  in  the  office 
of  the  clerk  of  court  or  register  of  mesne  conveyance  of  any  county  in  this 
Svate,  are  hereby  validated,  although  the  description  of  the  property  mort- 
gaged be  in  whole  or  in  part  in  printing. 
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1932  Code,  §  8713;  Civ.  C.  '22,  §  5626;  Civ.  C.  '12,  §  4103;  Civ.  C.  '02,  §  3002;  1901 
(23)  735;  1903  (24)  99;  1928  (35)  1235;  1935  (39)  269. 

See  §  8712-2  for  securing  future  advances. 

This  section  is  constitutional.  Rose  v.  Tolbert,  76  S.  C.  211,  56  S.  E.  908. 
Harllee,  69  S.  C.  523,  48  S.  E.  541.  Evidence. — It  is  not  necessary  to  in- 
Equitable  mortgage.  —  Verbal  agree-  troduce  extraneous  evidence  to  show 
ment  to  give  a  mortgage  on  chattels  may  that  portions  of  a  paper  are  not  written 
create  an  equitable  mortgage.  Creech  v.  or  typewritten,  when  the  paper  itself  is 
Long,  72  S.  C.  25,  51  S.  E.  614.  put  in  evidence,  as  that  is  evidence  upon 
As  to  what  constitutes  an  equitable  inspection.  Rose  v.  Harllee,  69  S.  C.  523, 
chattel  mortgage,  and  rights  thereunder,  48  S.  E.  541. 

see  Davis  v.  Childers,  45  S.  C.  133,  22  S.  Miscellaneous  references. — As  to  an  in- 

E.  784,  55  Am.  St.  Rep.  757,  7  L.  R.  A.  strument  held  a  lease  and  not  mortgage, 

(N.    S.)    419.  see  Ludden,  etc.,  Music  House  v.  Horns- 

A  bill  of  sale  as  security  is  a  mortgage.  by,  45  S.  C.  Ill,  22  S.  E.  781,  Ann.  Cas. 

Quattlebaum  v.  Taylor,  45  S.  C.  512,  23  13A,  110.  As  to  provision  for  retention  of 

S.  E.  617.  possession  by  mortgagor,  see  Wescoat  v. 

Manner     of     taking     possession     after  Crawford,  45  S.  C.  189,  22  S.  E.  792,  36  L. 

breach  of  condition  in  chattel  mortgage  R.  A.  (N.  S.)  1182.  As  to  estoppel  to  deny 

is  within  the  scope  of  the  agency  of  a  validity,  see  Rose  v.  Harllee,  69  S.  C.  523, 

party  taking  possession  as  agent  of  the  48  S.  E.  541.  As  to  chattel  mortgage  to 

mortgagee,   and   the  latter  is   liable   for  secure  advances,  see  McNeil  v.  Conyers, 

misconduct  of  the  agent,  though  acting  18  S.  C.  571. 
contrary   to   his   directions.   Williams   v. 

§  8714.     Time  for  redemption  of  goods  or  chattels  sold  by  way  of  mortgage. 

— In  all  bills  of  sale  of  any  plate,  gold  and  silver,  or  goods  and  chattels 
whatsoever,  by  way  of  mortgage,  with  right  of  redemption  upon  perform- 
ance of  the  proviso  in  the  said  bill  of  sale,  where  the  plate,  gold  and 
silver,  or  goods  and  chattels,  are  actually  delivered  unto  the  person  to 
whom  such  bill  of  sale  is  made,  and  are  in  his  actual  possession  (and  not 
a  delivery  or  seizin  in  form  of  law  only),  and  shall  continue  in  the  same  for 
the  space  of  two  years  after  the  breach  of  the  proviso  in  the  said  bill  of 
sale,  without  redemption  thereof,  the  said  goods  or  chattels  so  sold  and  de- 
livered and  possessed  as  aforesaid,  though  with  right  or  equity  of  redemp- 
tion, are  hereby  declared  to  be  vested  in  the  said  person  or  persons  to  whom 
such  bill  of  sale  was  made,  and  their  executors,  administrators,  and  as- 
signs, to  have  and  to  hold  to  them,  their  executors,  administrators,  and 
assigns,  as  their  own  proper  goods  and  chattels  forever;  excepting  such 
person  or  persons  having  such  right  or  equity  or  redemption  be  beyond 
the  seas,  or  otherwise  out  of  the  limits  of  this  State,  all  which  persons 
shall  have  saved  to  them  their  equity  of  redemption,  so  as  they  prosecute 
the  same  within  three  years  after  the  breach  of  the  proviso  of  the  bill  of 
sale,  and  at  no  time  thereafter. 

1932  Code,  ?  8714;  Civ.  C.  '22,  §  5627;  Civ.  C.  '12,  §  4104;  Civ.  C.  '02,  §  3003;  G.  S. 
2347;  R.  S.  2461;  1712  (2)  587. 

See  generally,  Hogan  v.  Hall,  1  Strob.      339,  L.  R.  A.  1916B,  210,  573,  598. 
Eq.  323;  Mosley  v.  Crockett,  9  Rich.  Eq. 

§  8715.  As  to  sale  of  personal  property  mortgaged. — When  any  personal 
propery  under  pledge,  mortgage  or  hypothecation  is  to  be  sold  for  the  pur- 
pose of  satisfying  the  loan  or  debt  secured  by  such  pledge,  mortgage  or 
hypothecation,  the  pledgee,  mortgagee  or  person  holding  the  instrument 
showing  the  hypothecation  shall  advertise  the  time  and  place  of  said  sale 
by  posting  a  notice  thereof,  in  writing,  at  least  fifteen  (15)  days  before 
such  sale  in  three  (3)  public  places  in  the  county  in  which  such  personal 
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property  may  be  found,  one  of  which  shall  be  the  court  house  door,  or 
shall  publish  the  same  at  least  two  weeks  in  a  newspaper  published  in  his 
county,  unless  the  person  making  such  pledge,  mortgage  or  hypothecation, 
or  his  legal  representative,  shall  consent,  or  shall  have  consented,  to  a 
sale  in  some  other  mode  or  at  some  other  notice,  such  consent  to  be  ex- 
pressed in  writing. 
1932  Code,  §  8715;  Civ.  C.  '22,  §  5628;  Civ.  C.  '12,  §  4105;  Civ.  C.  '02,  §  3004;  R.  S. 
1882  (18)  124. 


2462; 


Protection  of  lien. — Pledgee  can  pro- 
tect his  special  property  or  lien  in 
pledged  note  by  action  in  equity  or  under 
this  section.  Hodges  v.  Lake  Summit  Co., 
155  S.  C.  436,  152  S.  E.  658. 

In  action  for  conversion  of  cotton 
against  defendant  warehouseman,  in- 
struction, in  accordance  with  this  sec- 
tion, that  defendant  had  no  right  to  dis- 
pose of  the  cotton,  as  it  had  been  pledged 
to  him  without  certain  formalities  was 
held  proper.  Jordan  v.  Hudgens,  146  S. 
C.  209,   143  S.  E.  811. 

An  oral  pledge  of  personalty  is  as  much 
within  the  protection  of  this  section  as 
is  a  written  hypothecation.  Cooper-Smith 
Co.  v.  Bell,  137  S.  C.  1,  134  S.  E.  658. 

Cotton  warehouse  receipts,  given  de- 
fendant as  security  for  debt  and  receipt 
given  by  defendant,  constitutes  a  written 
pledge  of  the  cotton  as  affecting  sale 
thereof,  under  this  section.  Cooper-Smith 
Co.  v.  Bell,  137  S.  C.  1,  134  S.  E.  658. 

Place  of  sale. — Though  this  section 
does  not  expressly  provide  the  place 
of  sale,  the  fair  implication  is  that  the 
place  of  sale  shall  be  in  the  county  in 
which  that  section  requires  advertise- 
ment to  be  made.  Fretwell  v.  Carter,  78 
S.  C.  531,  59  S.  E.  639,  13  L.  R.  A.  (N.  S.) 
426.  31  L.  R.  A.  (N.  S.)  291,  L.  R.  A. 
1918D,  1067,  Ann.  Cas.  18A,  669. 

The  place  of  sale  under  a  chattel  mort- 
gage required  by  the  fair  implication  of 
this  section  may  be  changed  or  waived  in 
writing.  Fretwell  v.  Carter,  78  S.  C.  531, 
59  S.  E.  639.  13  L.  R.  A.  (N.  S.)  426.  31 
L.  R.  A.  (N.  S.)  291,  L.  R.  A.  1918D, 
1067.  Ann.  Cas.  18A,  669. 

Order  of  sale  in  action  in  claim  and 
delivery. — In  an  action  in  claim  and  de- 
livery, in  which  defendant  requested  no 
affirmative  relief,  and  none  was  accorded 
him  by  the  verdict  and  judgment,  the  re- 
sult being  merely  an  adjudication  that 
defendant  was  entitled  to  retain  the  prop- 
erty as  pledgee,  and  a  stated  amount 
was  due  him  from  plaintiff,  defendant 
was  not  entitled  to  an  order  of  sale,  the 
proceeds  of  which  were  to  be  first  ap- 
plied to  the  indebtedness,  but  must  pro- 
ceed under  this  section.  Tolbert  v.  Foo- 


she,  124  S.  C.  166,  117  S.  E.  354. 

Private  sale  of  mortgaged  property. — 
Mortgagee's  private  sale  of  mortgaged 
property,  delivered  to  him  on  maturity 
of  mortgage,  discharges  mortgage.  Fow- 
ler v.  Goldsmith,  131  S.  C.  119,  126  S.  E. 
S.  E.  431. 

Sufficiency  of  consent  as  to  mode  of 
sale. — A  receipt  executed  by  the  mort- 
gagor, acknowledging  payment  of  a  cer- 
tain sum  by  the  mortgagee  on  account  of 
the  purchase  of  mortgaged  stock  as  per 
inventory,  was  a  sufficient  consent  in 
writing  to  such  a  sale.  Workingmen's 
Building,  etc.,  Ass'n  v.  Epstin,  73  S.  C. 
575,  53  S.  E.  952. 

Where  mortgagee  takes  part  of  crop 
without  sale. — If  mortgagee  take  part  of 
crop  without  sale,  mortgagor  is  entitled 
to  credit  on  mortgagee's  debt  in  propor- 
tion that  value  of  property  taken  bears 
to  entire  property  mortgaged.  Green  v. 
Scruggs,  73  S.  C.  403,  53  S.  E.  612. 

Purchase  by  Mortgagee. — The  rule  of 
law  which  extinguishes  a  mortgage  when 
a  seizure  of  the  mortgaged  chattels  is 
made  and  the  sale  is  not  conducted  as  re- 
quired by  statute  does  not  apply  where 
the  mortgagee  purchased  the  property 
under  a  written  consent  of  the  mortga- 
gor, as  authorized  by  this  section.  Work- 
ingmen's Building,  etc.,  Ass'n  v.  Epstin, 
73'S.  C.  575,  53  S.  E.  952. 

Effect  of  reversal  of  sale  order  on  ap- 
peal.— That  order  under  which  pledged 
property  was  sold  was  reversed  on  appeal 
did  not  affect  validity  of  a  sale,  as  it 
could  be  referred  to  this  section.  Tolbert 
v.  Fouche,  129  S.  C.  338,  123  S.  E.  859. 

Where  sale  under  mortgage  was  held 
up  by  action  brought  by  landlord  claim- 
ing prior  lien,  landlord  was  not  entitled 
to  rental  for  use  of  his  building  in  which 
chattels  were  located  for  time  sale  was 
held  up  by  his  action.  Pearce-Young- 
Angel  Co.  v.  Murrah,  172  S.  C.  348,  174 
S.  E.  21. 

Applied  in  Battey  v.  Knight,  66  S.  C. 
107,  44  S.  E.  589,  45  L.  R.  A.  (N.  S.) 
1139;  National  Exch.  Bank  v.  Holman,  31 
S.  C.  161,  9  S.  E.  824. 


§  8716.  Requisites  of  mortgages  of  crops,  etc. — No  mortgage  shall  be  good 
and  effective  to  convey  to  the  mortgagee  an  interest  in  or  create  a  lien  on 
any  crop,  truck  or  fruit  of  whatsoever  kind  or  description,  other  than  that 
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which  shall  be  planted  and/or  grown  within  one  year  from  the  date  there- 
of, and  unless  such  crop,  truck  or  fruit  of  whatsoever  kind  or  description, 
together  with  the  land  whereon  the  same  is  or  will  be  planted  and/or 
grown  shall  be  described  therein;  but  a  mortgage  which  complies  with  pro- 
visions hereof,  when  indexed  or  recorded  as  required  by  law,  shall  con- 
stitute from  its  filing  for  record  a  prior  lien  on  any  crop,  truck  or  fruit 
therein  described,  whether  or  not  the  same  shall  be  at  that  time  or  there- 
after planted  and/or  growing,  in  preference  to  a  subsequent  mortgage 
thereon  and  to  the  lien  of  any  judgment  or  execution  issued  thereon. 

1932  Code,  §  8716;  Civ.  C.  '22,  §  5629;  Civ.  C.  '12,  §  4106;  Civ.  C.  '02,  §  3005;  R.  S. 
2463;  1891  (20)  1053;  1911  (27)  153;  1925  (34)  91;  1927  (35)  55. 

In    general. — Judicial    cognizance    will  being  grown  "on  the  Stewart  place,  the 

be  taken  that  persons  taking  crop  mort-  Steele   place,   and   the   Fewell   place,   all 

gages  refrain  from  taking  mortgage  un-  about  two  miles  north  of  Rock  Hill,  S. 

til    beginning    of   calendar   year,    giving  C,"  was  held  sufficient  to  comply  with 

universal   interpretation   to   this   section.  this  section.  People's  Bank  of  Rock  Hill 

Virginia-Carolina  Chemical  Co.  v.  Well-  v.  People's  Bank  of  Anderson,  122  S.  C. 

brock,  143  S.  C.  51,  141  S.  E.  103.  476,   115  S.  E.  736. 

Description  of  land  indispensable. —  Priority  over  tenant. — Under  this  see- 
Where  a  third  person  executed  to  plain-  tion  a  mortgage  on  all  crops  to  be  raised 
tiff  a  chattel  mortgage  upon  "all  my  by  tenant  in  1914  gave  mortgagee,  as  to 
crops  of  cotton,  etc.,  and  all  other  crops  tenant,  the  right  to  enter  and  gather  the 
of  whatever  character  now  planted  and  crop  in  January,  1915,  after  condition 
to  be  planted  by  me  during  the  year  broken.  Owings  v.  Shaw,  107  S.  C.  258, 
1913."  which  was  duly  recorded  previous  92  S.  E.  474. 

to  any  sale  of  such  crops  by  the  mort-  Mortgage  not  stating  year  in  which  cot- 

gagor,  such  mortgage  had  no  efficacy  to  ton  was  raised  is  valid  as  between  the 

give  plaintiff  title  as  against  a  purchaser  original    parties,     notwithstanding    this 

in   good   faith  and  for  value,  since  the  section.  Robinson  v.  Saxon  Mills,  124  S. 

land  was  not  described  or  mentioned  in  C.  415,  117  S.  E.  424. 

the  mortgage,  while  the  evident  purpose  Crop    raised    following    year. — Person 

of  the  statute  was  to  require  its  identi-  taking   crop   mortgage   in    1923   acquired 

fication  with  reasonable  certainty.  Kim-  no   rights,   as   against  subsequent   mort- 

brell  Co.  v.  Mills,  etc.,  Co.,  100  S.  C.  443,  gagee,    as    to    crops    raised    in    following 

84  S.  E.  996,  L.  R.  A.  1917C,  26.  year.  Virginia-Carolina  Chemical  Co.  v. 

Sufficient      description      of      land.— A  Wellbrock,  143  S.  C.  51,  141  S.  E.  103. 
mortgage  of  a  cotton  crop,  described  as 

§  8717.     Mortgage  on  crops  on  lands  sold  under  judicial  sale  not  impaired. — 

No  chattel  mortgage  upon  crops  grown  on  land  then  under  a  mortgage  or 
other  lien,  shall  be  defeated  or  impaired  by  reason  of  sale  of  the  said  land 
under  order  of  court  or  other  process,  notwithstanding  the  said  crop  be  not 
severed  from  the  freehold  at  the  time  of  such  sale:  provided,  that  the  pro- 
visions of  this  section  shall  not  inure  to  the  benefit  of  the  chattel  mortga- 
gee later  than  the  sales  day  in  December  of  any  year,  but  such  crops  as  are" 
on  the  said  land  unsevered  on  the  day  of  sale  shall  pass  to  the  purchaser 
at  such  sale. 
1932  Code,  §  8717;  1928  (35)  1252. 

§  8718.     Right  of  redemption — amount  of  tender — discharge  of  mortgage. — 

The  mortgagor  of  any  chattel  shall  have  the  right  to  redeem  the  property 
mortgaged  by  him  at  any  time  before  sale  by  the  mortgagee  by  paying  the 
mortgage  debt  and  any  costs  incurred  in  attempting  to  enforce  its  pay- 
ment, and  a  tender  made  by  the  mortgagor  of  an  amount  sufficient  to  pay 
said  debt  and  costs,  if  not  accepted,  shall  render  the  mortgage  null  and 
void. 

1932  Code,  §  8718;  Civ.  C.  '22,  §  5630;  Civ.  C.  '12,  §  4107;  Civ.  C.  '02,  §  3006;  R.  S. 
2464;  1892  (21)  7. 
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Bill  of  sale  to  secure  advances. — This 
section  applies  to  a  bill  of  sale  to  secure 
advances.  Lowery  v.  Gregory,  60  S.  C. 
149,  38  S.  E.  257,  15  L.  R.  A.  (N.  S.)  1165. 

Injunction  to  stay  sale. — As  to  injunc- 
tion to  stay  sale  upon  tender  of  payment, 
see  Seabrook  v.  Mostowitz,  51  S.  C.  433, 
29  S.  E.  202. 

A  chattel  mortgagee's  recovery  in  a 
claim  and  delivery  action  is  limited  to 
his  special  interest  in  the  property,  and 
the  mortgagor  is  entitled  to  have  this 
amount  determined.  Greene  v.  Washing- 
ton, 105  S.  C.   137,  89  S.  E.  649. 

Tender. — Tender  of  installment  pur- 
chase price  secured  by  chattel  mortgage, 
by  buyer's  trustee  in  bankruptcy  after 
payment  was  due  without  inclusion  of 
the  unpaid  accrued  interest  and  costs  if 
made  after  commencement  of  seller's  ac- 


tion of  claim  and  delivery,  under  this 
section,  was  held  insufficient.  National 
Cash  Register  Co.  v.  Johnson,  130  S.  C. 
296,  125  S.  E.  292. 

As  to  tender  and  opportunity  to  pro- 
duce mortgage,  see  Spears  v.  Fields,  72 
S.  C.  395,  52  S.  E.  44. 

Defenses. — In  a  claim  and  delivery  ac- 
tion on  a  chattel  mortgage,  either  a  legal 
or  equitable  defense  may  be  set  up. 
Greene  v.  Washington,  105  S.  C.  137,  89 
S.  E.  649. 

In  an  action  by  one  having  an  agricul- 
tural rent  lien  on  a  500-pound  bale  of  cot- 
ton against  chattel  mortgagees,  defense 
that  bale  weighed  510  pounds  was  held 
without  merit,  where  plaintiff,  under  this 
section  had  tendered  a  check  in  payment 
of  the  extra  10  pounds.  Bookhart  v. 
Langford,   128  S.  C.  350,  122  S.  E.  866. 


§  8719.  Postponement  or  partial  payment  not  to  defeat  lien — indulgence 
without  prejudice. — No  voluntary  postponement  by  the  mortgagee  to  seize 
the  personal  property  covered  by  any  chattel  mortgage  or  bill  of  sale  used 
as  a  chattel  mortgage  after  condition  broken,  and  no  acceptance  of  a  part 
of  the  debt  secured  by  the  mortgage  or  such  bill  of  sale  after  condition 
broken,  shall  be  construed  to  operate  as  discharging  the  mortgage  or  bill 
of  sale,  or  as  reverting  the  title  to  the  chattel  or  chattels  in  the  mortgagor; 
but  indulgence  may  be  granted  by  such  mortgagee  to  such  mortgagor  after 
condition  broken,  as  on  other  past  due  securities,  without  prejudice  or 
danger  to  any  rights  or  remedies  of  the  mortgagee  in  the  premises  to  col- 
lect his  debt  or  to  seize  the  chattels  at  any  time  at  his  option. 

1932  Code,  §  8719;  Civ.  C.  '22,  §  5631;  Civ.  C.  '12,  §  4108;  Civ.  C.  '02,  §  3007;  1894 
(21)  800. 


After  breach  of  condition  title  vests  in 
mortgagee.  Reese  v.  Lyon.  20  S.  C.  17, 
20,  96  Am.  St.  Rep.  683;  McClendon  v. 
Wells,  20  S.  C.  514,  28  Am.  St.  Rep.  874, 
96  Am.  St.  Rep.  683,  137  Am.  St.  Rep. 
895,  Ann.  Cas.  12C,  1211,  Ann.  Cas.  15A, 
349,  5  A.  L.  R.  127;  Williams  v.  Dob- 
son,  26  S.  C.  110,  1  S.  E.  421,  109  Am.  St. 
Rep.  450;  Ex  parte  Knobeloch,  26  S.  C. 
331,  2  S.  E.  612;  Lorenz  v.  Salley,  32  S. 
C.  365,  368,  11  S.  E.  206,  17  Am.  St.  Rep. 
862,  109  Am.  St.  Rep.  449;  Wylie  v.  Ohio 
River,  etc.,  R.  Co.,  48  S.  C.  405,  26  S.  E. 
676,  109  Am.  St.  Rep.  438,  64  L.  R.  A. 
618. 

Who  can  sell  the  property. — And  the 
mortgagee  has  the  right  to  sell  the  prop- 
erty and  give  good  title.  Flenniken  v. 
Scruggs,  15  S.  C.  88,  91,  109  Am.  St.  Rep. 
439,  8  L.  R.  A.  (N.  S.)  406,  43  L.  R.  A. 
(N.  S.)  304. 


Against  a  second  mortgagee.  Martin  v. 
Jenkins,  51  S.  C.  42,  27  S.  E.  947,  96  Am. 
St.  Rep.  683,  137  Am.  St.  Rep.  895,  Ann. 
Cas.  16A,  864. 

Demand  for  payment  after  breach  of 
condition  does  not  revest  title  in  mort- 
gagor. Hale  v.  Utsey,  44  S.  C.  393,  22  S. 
E.  371;  Wallingford  v.  Aiken,  44  S.  C. 
396,  22  S.  E.  372. 

Right  to  enter  and  take  property. — 
As  to  right  to  enter  and  take  property, 
where  power  coupled  with  an  interest, 
see  Willis  v.  Whittle,  82  S.  C.  500,  64  S. 
E.  410. 

Estoppel  to  enforce  mortgage. — Mort- 
gagee is  not  estopped  to  enforce  mort- 
gage, by  knowledge  that  third  party  had 
possession  of  horse  without  notice.  Graf- 
ton v.  Patrick,  77  S.  C.  420,  58  S.  E.  1,  122 
Am.  St.  Rep.  586. 


§  8720.  Unlawful  to  make  certain  charges  on  loans  under  twenty-five  dol- 
lars.— It  shall  be  unlawful  for  the  lender  of  money  on  a  mortgage  or  bill 
of  sale  of  chattels  as  security  for  a  loan,  his  agents,  employees,  or  any  per- 
son in  his  behalf,  where  the  sum  loaned  is  under  twenty-five  dollars,  to 
charge  the  borrower  with  any  sum  or  sums  of  money  for  the  drawing  of 
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the  mortgage,  bill  of  sale  or  any  papers  connected  with  said  loan,  unless 
the  said  papers  be  drawn  up  and  prepared  by  a  duly  licensed  and  practic- 
ing attorney  at  law,  magistrate  or  notary  public  not  connected  in  business 
with  the  lender,  which  said  officers  so  drawing  said  papers  shall  receive 
the  whole  amount  so  paid  by  the  borrower  for  the  services  so  rendered, 
and  no  part  of  said  fee  shall  be  given  by  the  said  attorney  at  law,  magis- 
trate or  notary  public  to  the  lender,  his  agents,  employees  or  any  person 
in  his  behalf. 
1932  Code,  §  8720;  Civ.  C.  '22,  §  5632;  Civ.  C.  '12,  §  4109;  1904  (24)  501. 

§  8721.  No  charge  for  examination  of  property,  etc. — It  shall  be  unlawful 
for  any  lender,  his  agents,  employees,  or  any  person  in  his  behalf,  as  set 
forth  in  section  8720,  to  charge  any  sum  or  sums  for  the  examination  of  any 
property  proposed  to  be  given  as  security  for  said  loan,  or  for  any  services 
whatsoever  rendered  in  the  negotiating,  making  or  affecting  of  said  loan, 
under  whatsoever  name  the  same  may  be  denominated. 
1932  Code,  §  8721;  Civ.  C.  '22,  §  5633;  Civ.  C.  '12,  §  4110;  1904  (24)  501. 

§  8722.     Unlawful  to  take  mortgage  for  greater  amount  than  actually  lent. 

— It  shall  be  unlawful  for  the  lender  of  money  as  aforesaid,  his  agents,  em- 
ployees or  any  person  in  his  behalf,  to  have  inserted  in  his  mortgage  or 
bill  of  sale,  as  representing  the  indebtedness  of  the  mortgagor  or  vendor, 
an  amount  in  excess  of  the  actual  amount  of  money  received  by  the  bor- 
rower, except  as  hereinbefore  provided  for  and  recording  fees. 
1932  Code,  §  8722;  Civ.  C.  '22,  §  5634;  Civ.  C.  '12,  §  4111;  1904  (24)  501. 

§  8723.  Contracts  void. — All  mortgages  or  bills  of  sale  hereafter  given  as 
security  for  loans  in  or  on  which  charges  have  been  made,  or  which  on 
its  face  shall  show  an  indebtedness  greater  than  the  amount  actually  re- 
ceived by  the  borrower,  in  violation  of  section  8722  are  hereby  declared 
null,  void  and  of  no  effect. 

1932  Code,  §  8723;  Civ.  C.  '22,  §  5635;  Civ.  C.  '12,  §  4112;  1904  (24)  501. 

§  8724.  Chattel  mortgages  to  be  satisfied  of  record  in  Oconee  county — 
what  sufficient. — Mortgagees  and  assignees  of  mortgagees  of  personal 
property  of  record  in  the  county  of  Oconee  are  required  to  satisfy  such 
mortgages  of  record  within  ten  days  after  their  payment.  Such  satisfaction 
may  be  made  by  the  mortgagee  or  the  assignee  of  the  mortgagee  writing 
across  the  face  of  the  record  of  such  mortgage  where  the  paper  is  recorded 
in  full  the  words  "paid  in  full"  and  signing  his  or  her  name  thereto.  Where 
the  mortgage  is  under  one  hundred  ($100.00)  dollars  and  therefore  only 
filed,  then  in  that  event  across  the  description  of  the  property  on  the  book 
containing  the  filing.  When  the  payment  is  made,  the  mortgagee  or  as- 
signee of  the  mortgagee  may  satisfy  by  signing  a  satisfaction  in  the  follow- 
ing words,  to  wit:  "Clerk  of  Court ,  S.  C.  Satisfy  chat- 
tel mortgage  from  to  _,  for  dollars, 

recorded  in  chattel  mortgage  book  ,  page  Witness: 

(Signed)  _ ,"  and  delivering  the  same  to  the  mort- 
gagor or  sending  by  mail  to  the  clerk  of  court  or  in  any  other  way  de- 
livering the  same  to  him.  Upon  receiving  it,  the  clerk  shall  copy  the  same 
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on  the  face  of  the  record  of  the  mortgage  where  it  shall  be  over  one  hun- 
dred ($100.00)  dollars  and  recorded  in  full  and  over  the  description  of  the 
property  on  the  record  where  the  mortgage  shall  be  under  one  hundred 
($100.00)  dollars  and  only  filed. 
1932  Code,  §  8724;  Civ.  C.  '22,  §  5636;  1918  (30)  700. 

§  8725.     Fee   of   clerk. — For  entering  satisfaction   of  such  mortgages   the 
clerk  shall  be  entitled  to  a  fee  of  five  cents. 
1932  Code,  §  8725;  Civ.  C.  '22,  §  5637;  1918  (30)  700. 

§  8726.  Penalty. — In  all  cases  of  wilful  or  intentional  failure  to  satisfy  a 
chattel  mortgage  as  above  set  forth  when  the  same  shall  have  been  paid, 
the  mortgagee  shall  be  liable  to  a  penalty  of  one-half  of  the  value  of  the 
mortgage  to  be  recovered  in  any  court  of  competent  jurisdiction  by  any 
party  who  may  be  interested  in  the  same. 

1932  Code,  §  8726;  Civ.  C.  '22,  §  5638;  1918  (30)  700. 

§  8726-1.  Holder  of  chattel  mortgage  securing  note  payable  to  bearer  may 
satisfy  same  without  assignment  by  original  mortgagee. — Any  chattel  mort- 
gage, given  to  secure  a  note  made  payable  to  bearer,  may  be  satisfied  by 
any  subsequent  holder  thereof,  without  the  necessity  of  any  formal  assign- 
ment by  the  original  mortgagee.  Before  the  clerk  of  court  shall  record  any 
such  satisfaction,  the  said  chattel  mortgage  must  be  accompanied  by  the 
original  note  which  it  was  given  to  secure. 
1935  (39)  215. 


ARTICLE  2 
Mechanics  Liens 

8727,  8728.  Labor  and  materials.  8750.  Claims  for  part  performance. 

8729.  Notification  of  realty  owner.  8751.  Sale  of  premises. 

8730.  Priority  of  lienee  over  contractor.  8752.  Sale  of  part  of  property. 

8731.  Prorating    when    amount    insuffi-  8753.  Notice  of  sale. 

cient.  8754  thru  8756.  Distribution  of  proceeds. 

8732.  Foreclosure.  8757,  8758.  Prior  attachments. 

8733.  Mortgages   recorded  prior  to   date  8759.  Subsequent   attachments. 

of  contract.  8760.  Attachments    intervening   between 

8734.  No  lien  if  owner  gives  notice.  liens. 

8735.  Time  within  which  to  record.  8761.  Rights  as  between  attaching  cred- 

8736.  Inaccuracy  of  statement.  itors. 

8737.  Time  within  which  to  sue.  8762.  Estates  less  than  fee. 

8738   thru    8740.  Procedure   for   enforce-  8763.  Enforcement  against  heirs  and  rep- 
ment.  resentatives. 

8741.  Statement  in  petition.  8764.  Enforcement  by  representatives. 

8742.  Amendment  of  pleading.  8765.  Prosecution  by  one  creditor  of  suit 

8743.  Joinder  of  co-petitioners.  begun  by  another. 

8744    thru    8746.  Notice    to    owner    and  8766.  Suit  before  accural  of  action, 

creditors.  8767.  Costs. 

8747.  Proof  and  contest  of  claims.  8768.  Other  civil  actions. 

8748.  Jury  trial.  8769.  Discharge  of  lien. 

8749.  Claims  payable  at  future  date. 

§  8727.     Party  furnishing  labor  and  materials  to  have  lien  on  buildings,  etc. 

— Any  person  to  whom  a  debt  is  due  for  labor  performed  or  furnished, 
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or  for  materials  furnished  and  actually  used  in  the  erection,  alteration,  or 
repair  of  any  building  or  structure  upon  any  real  estate,  the  boring  and 
equipping  of  wells,  by  virtue  of  an  agreement  with,  or  by  consent  of,  the 
owner  of  such  building  or  structure,  or  any  person  having  authority  from, 
or  rightfully  acting  for,  such  owner,  in  procuring  or  furnishing  such  labor 
or.  materials,  shall  have  a  lien  upon  such  building  or  structure,  and  upon 
the  interest  of  the  owner  thereof  in  the  lot  of  land  upon  which  the  same  is 
situated,  to  secure  the  payment  of  the  debt  so  due  to  him,  and  the  costs 
which  may  arise  in  enforcing  such  lien  under  this  chapter,  except  as  is  pro- 
vided in  the  following  sections. 

1932  Code,  §  8727;  Civ.  C.  '22,  §  5639;  Civ.  C.  '12,  §  4113;  Civ.  C.  '02,  §  3008;  G.  S. 
2350;  R.  S.  2456;  1816  (6)  32;  1869  (14)  220;  1922  (32)  944. 

Owner. — One  who  contracts  to  pur- 
chase land,  pays  part  of  the  price,  and 
takes  possession  under  his  contract,  is  an 
"owner"  within  this  section.  Ridgeway 
v.  Broadway,  91  S.  C.  544,  75  S.  E.  132,  2 
A.  L.  R.  782,  795. 

A  contract  with  one  who  then  owned 
all  the  stock  of  an  incorporated  bridge 
company  for  repairs  of  the  bridge  gives 
such  lien  on  it.  Watson  v.  Columbia 
Bridge  Co.,   13  S.  C.  433. 

As  to  definition  of  "owner,"  see  Metz 
v.  Critcher,  83  S.  C.  396,  65  S.  E.  394, 
Ann.  Cas.  13  B,  284. 

Consent. — Accepting  benefits  of  con- 
tract with  knowledge  shows  consent 
thereto.  Builders'  Supply  Co.  v.  North 
Augusta  Elec,  etc.,  Co.,  71  S.  C.  361,  51 
S.  E.  231,  23  L.  R.  A.  (N.  S.)  615. 

Consent  here  means  an  agreement  of 
legal  force.  Gray  v.  Walker,  16  S.  C.  143, 
23  L.  R.  A.  (N.  S.)  613;  Geddes  v.  Bow- 
den,  19  S.  C.  1,  23  L.  R.  A.  (N.  S.)  613. 

Mere  knowledge  by  the  agent  of  the 
owner  of  such  labor  does  not  amount  to 
such  consent.  Gray  v.  Walker,  16  S.  C. 
143,  23  L.  R.  A.  (N.  S.)  613. 

As  to  definition  of  consent,  See  Metz  v. 
Critcher,  86  S.  C.  348,  68  S.  E.  627. 

Time  of  creation  of  lien. — Under  this 
and  the  following  sections  the  instant  the 
labor  or  material  is  furnished  the  lien  is 
created  between  the  parties.  Williamson 
v.  Hotel  Melrose,  110  S.  C.  1,  96  S.  E.  407. 

Lien  on  public  school  building. — 
Where  petitioner  filed  petition  to  fore- 
close mechanic's  lien  on  public  school 
building,  but  had  no  lien  because  statutes 
did  not  authorize  lien,  statutes  as  to  liens 
on  lands  and  buildings  for  labor  and  ma- 
terial, under  this  and  the  following  sec- 
tions were  not  applicable  to  relief,  if  any, 
to  which  petitioner  was  entitled.  Atlantic, 
etc..  Corp.  v.  Morrison,  152  S.  C.  305,  149 
S.  E.   243. 


Lien  on  railroads. — A  contractor  who 
is  engaged  in  building  railroad  is  not  en- 
titled to  mechanic's  lien.  Greenwood, 
etc.,  Ry.  v.  Strang,  77  F.  498,  499. 

Such  lien  upon  a  building  and  upon 
"the  interest  of  the  owner  thereof  in  the 
lot  of  land  upon  which  the  same  is  situ- 
ated" includes  several  adjoining  lots,  en- 
closed by  a  common  fence  and  used  for 
the  same  purpose.  Ex  parte  Davis,  9  S. 
C.  204,  26  L.  R.  A.  (N.  S.)  838,  Ann.  Cas. 
12C,  877. 

Sub-contractors. — This  section  does  not 
give  a  lien  to  sub-contractors.  Kelley  v. 
bank,  McM.  Eq.  431,  79  Am.  Dec.  269; 
Murray  v.  Earle,  13  S.  C.  87,  79  Am.  Dec. 
269;  Gray  v.  Walker,  16  S.  C.  143,  23  L. 
R.  A.  (N.  S.)  613;  Geddes  v.  Bowden,  19 
S.  C.  1,  23  L.  R.  A.  (N.  S.)  613. 

Use  of  material  must  appear  in  fore- 
closure petition. — Use  of  material  in 
structure  on  property  against  which  lien 
is  claimed  must  appear  in  foreclosure 
petition.  National  Loan,  etc.,  Bank  v. 
Argo  Development  Co.,  141  S.  C.  72,  139 
S.  E.  183. 

Set-off  and  counterclaim. — No  counter- 
claim, only  set  off,  can  be  interposed  to 
proceedings  to  enforce  lien.  Tenney  v. 
Anderson  Water,  etc..  Co.,  67  S.  C.  11,  45 
S.  E.  Ill;  Gwynn  v.  Citizens'  Tel.  Co.,  69 
S.  C.  434,  48  S.  E.  460,  104  Am.  St.  Rep. 
819,  67  L.  R.  A.  Ill,  L.  R.  A.  1916C,  485, 
30  L.  R.  A.  (N.  S.)  1028.  32  L.  R.  A.  (N. 
S.)  494,  39  L.  R.  A.  (N.  S.)  652,  Ann. 
Cas.   13B,   1121,  23  A.  L.  R.  958. 

Unliquidated  damages  for  failure  to 
complete  the  work  in  proper  time  may  be 
set  up  as  a  defense  to  action.  Spears  v. 
DuRant.  76  S.  C.  19,  56  S.  E.  652;  Tenney 
v.  Anderson  Water,  etc.,  Co.,  69  S.  C.  430, 
48  S.  E.  457. 

Waiver. — Such  lien  may  be  waived  by 
mechanic.  Murray  v.  Earle,  13  S.  C  87, 
79   Am.   Dec.   269. 


§  8728.  Laborer,  mechanic,  subcontractor  or  materialman  furnishing  ma- 
terial for  the  improvement  of  real  estate  to  have  lien  thereon. — Every 
laborer,  mechanic,  subcontractor  or  person  furnishing  material  for  the 
improvement  of  real  estate  where  such  improvement  has  been  authorized 
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by  the  owner  shall  have  a  lien  thereon  subject  to  existing  liens  of  which  he 
has  actual  or  constructive  notice  to  the  value  of  the  labor  or  material  so 
furnished  which  may  be  enforced  as  hereinafter  provided. 

1932  Code,  §  8728;  Civ.  C.  '22,  §  5640;  Civ.  C.  '12,  §  4114;  Civ.  C.  '02,  §  3009;  1896 
(22)  197;  R.  S.  2466;  1916  (29)  686. 

Independent  contractor. — An  independ-  See  generally,  Metz  v.  Critcher,   83   S. 

ent  contractor  is  not  a  laborer  within  the  C.  396,  403,  65  S.  E.  394,  Ann.  Cas.  13B, 

meaning  of  this  section.   Malcomson  v.  284. 
Wappoo  Mills,  85  F.  907. 

§  8729.  Must  notify  owner  of  supply  of  material  and  value  thereof — limi- 
tation.— Whenever  work  is  done  or  material  is  furnished  for  the  improve- 
ment of  real  estate  upon  the  employment  of  a  contractor  or  some  other 
person  than  the  owner  and  such  laborer  or  mechanic,  contractor  or  mate- 
rialman shall  in  writing  notify  the  owner  of  the  furnishing  of  such  labor 
or  material  and  the  amount  or  value  thereof,  then  and  in  that  event  the 
lien  given  by  the  foregoing  section  shall  attach  upon  the  real  estate  im- 
proved as  against  the  true  owner  for  the  amount  of  the  work  done  or  ma- 
terial furnished:  provided,  that  in  no  event  shall  the  aggregate  amount  of 
liens  set  up  hereby  exceed  the  amount  due  by  the  owner  on  contract 
price  of  the  improvement  made. 

1932  Code,  §  8729;  Civ.  C.  '22,  §  5641;  Civ.  C.  '12,  §  4114;  Civ.  C.  '02,  §  3009;  R.  S. 
2466;  1896  (22)  197;  1916  (29)  686. 

Notice  when  purchaser  owner  of  prop-  Monts.   61   S.  C.   385,   39   S.   E.   575.   See 

erty. — Notice  need  not  be  given  where  also.  Snipes  v.  Horton,  129  S.  C.  1,  123 

the    purchaser    of   the    material    is    the  S.  E.  321. 
owner    of    the    property.    Matthews    v. 

§  8730.  Lienee  hereunder  entitled  to  preference  in  payment  over  con- 
tractor.— Any  person  claiming  a  lien  under  the  provisions  of  §§  8728  thru 
8732  who  shall  have  given  the  notice  provided  for  herein  shall  be  entitled 
to  be  paid  in  preference  to  the  contractor  at  whose  instance  the  labor  was 
performed  or  material  furnished  and  no  payment  by  the  owner  to  the  con- 
tractor thereafter  shall  operate  to  lessen  the  amount  recoverable  by  the 
person  so  giving  the  notice. 

1932  Code,  §  8730;  Civ.  C.  '22,  §  5642;  1916  (19)  686. 

§  8731.  Payments  to  be  prorated  when  amount  due  insufficient  to  pay 
liens. — In  the  event  the  amount  due  the  contractor  by  the  owner  shall  be 
insufficient  to  pay  all  the  lienees,  acquiring  liens  as  above  provided  it  shall 
be  the  duty  of  the  owner  to  prorate  among  all  just  claims  the  amount  due 
such  contractor. 
1932  Code,  §  8731;  Civ.  C.  '22,  §  5643;  1916  (29)  686. 

§  8732.     Lienee  may  foreclose. — Any  person  acquiring  a  lien  as  above  pro- 
vided may  foreclose  the  same  in  the  manner  now  provided  by  law  for  fore- 
closing mechanics'  and  materialmen's  hens. 
1932  Code,  §  8732;  Civ.  C.  '22,  §  5644;  1916  (29)  686. 

§  8733.  Not  of  force  against  existing  mortgage. — Such  lien  shall  not  avail 
or  be  of  force  against  any  mortgage  actually  existing  and  duly  recorded 
prior  to  the  date  of  the  contract  under  which  the  lien  is  claimed. 
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1932  Code,  §  8733;  Civ.  C.  '22,  §  5645;  Civ.  C.  '12,  §  4115;  Civ.  C.  '02,  §  3010;  G.  S. 
2352;  R.  S.  2467;  1869  (14)  220. 

Applied  in  Williamson  v.   Hotel  Mel-      Cas.  13B,  284. 
rose,  110  S.  C.  1,  96  S    E.  407;  Metz  v.         See  generally,  Devereux  v.  Taft,  20  S. 
Critcher,  83  S.  C.  396,  65  S.  E.  394,  Ann.      C.  555,  558,  Ann.  Cas.  16B,  658. 

§  8734.  Not  to  attach  if  owner  of  building,  etc.,  gives  notice. — The  owner 
of  any  such  building  or  structure  in  process  of  erection,  or  being  altered 
or  repaired,  other  than  the  party  by  whom  or  in  whose  behalf  a  contract 
for  labor  or  materials  has  been  made,  may  prevent  the  attaching  of  any 
lien  for  labor  thereon  not  at  the  time  performed,  or  materials  not  then 
furnished,  by  giving  notice,  in  writing,  to  the  person  performing  or  fur- 
nishing such  labor,  or  furnishing  such  materials,  that  he  will  not  be  re- 
sponsible therefor. 

1932  Code,  §  8734;  Civ.  C.  '22,  §  5646;  Civ.  C.  '12,  §  4116;  Civ.  C.  '02,  §  3011;  G.  S. 
2356;  R.  S.  2468;  1869  (14)  220. 

Owner. — Owner  in  this  case  was  a  sub-  to  give  notice  that  he  will  not  be  respon- 

sequent    owner    who    had    acquired    the  sible  for  material  furnished  and  used  in 

right  of  the  owner  alluded  to  in  §  8727.  order  to  prevent  lien  attaching  unless  he 

Metz  v.  Critcher,  83  S.  C.  396,  65  S.  E.  has  agreed  or  consented  thereto  as  pro- 

394,  Ann.  Cas.   13B,  284.  vided  in  §  8727.  Metz  v.  Critcher,  86  S. 

Notice. — It  is  not  necessary  for  owner  C.  348,  68  S.  E.  627. 

§  8735.  Lien  dissolved  unless  statement  be  recorded — when,  where  and 
what  to  contain. — Such  lien  shall  be  dissolved  unless  the  person  desiring  to 
avail  himself  thereof,  within  ninety  days  after  he  ceases  to  labor  on  or 
furnish  labor  or  materials  for  such  building  or  structure,  files  in  the  office 
of  the  register  of  mesne  conveyances  or  clerk  of  court  of  the  county  in 
which  the  same  is  situated  a  statement  of  a  just  and  true  account  of  the 
amount  due  him,  with  all  just  credits  given,  together  with  a  description  of 
the  property  intended  to  be  covered  by  the  lien,  sufficiently  accurate  for 
identification,  with  the  name  of  the  owner  or  owners  of  the  property,  if 
known,  which  certificate  shall  be  subscribed  and  sworn  to  by  the  person 
claiming  the  lien,  or  by  some  one  in  his  behalf,  and  shall  be  recorded  in  a 
book  kept  for  the  purpose  by  the  register  or  clerk  who  shall  be  entitled  to 
the  same  fees  therefor  as  for  recording  mortgages  of  equal  length.  The 
delivery  to  the  register  or  clerk  for  filing,  as  hereinbefore  provided,  shall 
be  and  constitute  the  delivery  contemplated  with  regard  to  such  liens  in 
article  1  of  chapter  173. 

1932  Code,  §  8735;  Civ.  C.  '22,  §  5647;  Civ.  C.  '12,  §  4117;  Civ.  C.  '02,  §  3012;  G.  S. 
2354;  R.  S.  2469;  1869  (14)  220;  1873  (15)  350;  1884  (18)  822. 

Cross  reference.— For  reference  art.  1,  72,  139  S.  E.  183. 

chap.    173,   see   §   8875.  Sufficiency  of  description. — As  to  suf- 

Allegation   as   to   contract. — Statement  ficiency  of  description  of  property,  see 

of  claim  of  lien  need  contain  no  allega-  Matthews  v.  Monts,  61  S.  C.  385,  39  S.  E. 

tion  as  to  contact.  National   Loan,   etc.,  575. 
Bank  v.  Argo  Development  Co.,  141  S.  C. 

§  8736.  Not  invalidated  by  inaccuracy  of  statement,  etc. — No  inaccuracy 
in  such  statement,  relating  to  the  property  to  be  covered  by  the  lien,  if  the 
property  can  be  reasonably  recognized,  or  in  stating  the  amount  due  for 
labor  or  materials,  shall  invalidate  the  proceedings,  unless  it  appear  that 
the  person  filing  the  certificate  has  wilfully  and  knowingly  claimed  more 
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than  is  his  due. 

1932  Code,  §  8736;  Civ.  C.  '22,  §  5648;  Civ.  C.  '12,  §  4118;  Civ.  C.  '02,  §  3013;  G.  S. 
2355;  R.  S.  2470;  1869  (14)  220. 

The    true    date   of   the    completion    of      withstanding    this    section.    Willard    v. 
labor  may  be  shown  as  different  from      Finch,  121  S.  C.  1,  113  S.  E.  302. 
that  stated  in  the  notice  of  lien  filed,  not- 

§  8737.  Lien  dissolved  if  suit  not  begun  in  six  months. — Unless  a  suit  for 
enforcing  the  lien  is  commenced  within  six  months  after  person  desiring 
to  avail  himself  thereof  ceases  to  labor  on  or  furnish  labor  or  material  for 
such  building  or  structures,  the  lien  shall  be  dissolved. 

1932  Code,  §  8737;  Civ.  C.  '22,  §  5649;  Civ.  C.  '12,  §  4119;  Civ.  C.  '02,  §  3014;  G.  S. 
2356;  R.  S.  2471;  1869  (14)  220;  1873  (15)  350. 

See  note  to  the  preceding  section.  C.  534,  49  Am.  St.  Rep.  530,  Ann.  Cas. 

Commencement. — As    to    when    action      18B,  3. 
commenced,  see  Oliver  v.  Fowler,  22  S. 

§  8738.  How  enforced. — The  lien  may  be  enforced  by  petition  to  the  court 
of  common  pleas  for  the  county  where  the  building  or  structure  is  situated. 
The  petition  may  be  filed  in  term,  or  in  the  clerk's  office  in  vacation,  and 
the  date  of  the  filing  shall  be  deemed  the  commencement  of  the  suit. 

1932  Code,  §  8738;  Civ.  C.  '22,  §  5650;  Civ.  C.  '12,  §  4120;  Civ.  C.  '02,  §  3015;  G.  S. 
2357;  R.  S.  2472;  1869  (14)  220. 

In    general.— This    and    the    following  Fowler,  22  S.  C.  534,  49  Am.  St.  Rep.  530, 

section  create  no  right,  but  simply  relate  Ann.  Cas.  18B,  3. 

to  enforcement  of  such  right.  Geddes  v.  See  generally,  Metz  v.  Critcher,  83  S. 

Bowden,   19  S.  C.   1,  23  L.  R.  A.   (N.  S.)  C.  396.  65  S.  E.  394,  Ann.  Cas.  13B,  284; 

613.  Tenney  v.  Anderson  Water,  etc.,  Co.,  67 

Enforcement  by  assignee. — Assignee  of  S.  C.  11,  13,  45  S.  E.  111. 
such  lien  may  thus  enforce  it.  Oliver  v. 

§  8739.  Enforced  before  magistrate's  court,  if  less  than  one  hundred  dol- 
lars.— When  the  amount  of  the  claim  does  not  exceed  one  hundred  dollars, 
the  lien  may  be  enforced  by  a  petition  to  a  magistrate;  and  such  magistrate 
shall  have  like  power  and  authority  within  his  jurisdiction  as  herein  con- 
ferred upon  the  court  of  common  pleas,  with  like  rights  of  appeal  to  the 
parties  as  exist  in  other  civil  cases. 

1932  Code,  §  8739;  Civ.  C.  '22,  §  5651;  Civ.  C.  '12,  §  4121;  Civ.  C.  '02,  §  3016;  G.  S. 
2358;  R.  S.  2473;  1869  (14)  221. 

§  8740.  Petition  served  with  summons,  etc. — The  petition  may  be  served 
with  the  summons,  or  filed  with  the  clerk,  and  shall  be  returned  and  en- 
tered as  other  civil  cases. 

1932  Code,  §  8740;  Civ.  C.  '22,  §  5652;  Civ.  C.  '12,  §  4122;  Civ.  C.  '02,  §  3017;  G.  S. 
2359;  R.  S.  2474;  1869  (14)  221. 

Summons  is  not  necessary.  Johnson  v.  18B,   3. 

Frazee,  20  S.  C.  500.  See    generally,    Tenney    v.    Anderson 

But  may  be  used.  Oliver  v.  Fowler,  22  Water,  etc.,  Co.,  67  S.  C.  11,  13,  45  S.  E. 

S.  C.  534,  49  Am.  St.  Rep.  530,  Ann.  Cas.  111. 

§  8741.  Petition  to  contain  brief  statement  of  contract,  etc. — The  petition 
shall  contain  a  brief  statement  of  the  contract  on  which  it  is  founded,  and 
of  the  amount  due  thereon,  with  a  description  of  the  premises  subject  to 
the  lien,  and  all  other  material  facts  and  circumstances;  and  shall  pray 
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that  the  premises  may  be  sold,  and  the  proceeds  of  the  sale  be  applied  to 
the  discharge  of  the  demand. 

1932  Code,  §  8741;  Civ.  C.  '22,  §  5653;  Civ.  C.  '12,  §  4123;  Civ.  C.  '02,  §  3018;  G.  S. 
2360;  R.  S.  2475;  1869  (14)  220. 

Petition  liberally  construed. — The  stat-  Use  of  material   must  appear   in  peti- 

ute    providing    for    liberal    construction  tion. — Use    of    material    in    structure    on 

of  allegations  of  pleading  for  purpose  of  property   against  which  lien   is   claimed 

determining  its  effect,  applies  in  deter-  must  appear  in  foreclosure  petition.  Na- 

mining  whether  petition  for  foreclosure  tional  Loan,   etc.,   Bank  v.   Argo  Devel. 

of  mechanic's  lien  conforms  to  require-  Co..  141  S.  C.  72,  139  S.  E.  183. 

ments  of  this  section.  National  Loan,  etc.,  See    generally,    Tenney    v.    Anderson 

Bank  v.  Argo  Devel.  Co.,   141   S.  C.  72,  Water,  etc.,  Co.,  67  S.  C.  11,  14,  45  S.  E. 

139  S.  E.  183.  111. 

§  8742.  Amendments  of  pleading. — The  court  may  at  any  time  allow  either 
party  to  amend  his  pleadings  as  in  other  civil  actions. 

1932  Code,  §  8742;  Civ.  C.  '22,  §  5654;  Civ.  C.  '12,  §  4124;  Civ.  C.  '02,  §  3019;  G.  S. 
2361;  R.  S.  2476;  1869  (14)  220. 

See  generally,  Tenney  v.  Anderson  263:  Geddes  v.  Bowden,  19  S.  C.  1,  23  L. 
Water,  etc.,  Co.,  67  S.  C.  11,  14,  45  S.  E.  R.  A.  (N.  S.)  613;  Waring  v.  Miller  Bat- 
Ill;  McGee  v.  Piedmont  Mfg.  Co.,  7  S.  C.      ting,  etc.,  Co.,  36  S.  C.  310,  15  S.  E.  132. 

§  8743.  Any  number  who  have  labored  on  same  building  may  join  in 
petition. — Any  number  of  persons  who  have  actually  performed  labor  or 
furnished  labor  or  materials  on  one  or  more  buildings  or  structures  upon 
different  lots  of  land,  where  the  labor  was  performed  for  the  same  owner, 
contractor,  or  other  person,  may  join  in  the  same  petition  for  their  respec- 
tive liens,  and  the  same  proceedings  shall  be  had  in  regard  to  the  rights  of 
each  petitioner,  and  the  respondent  may  defend  as  to  each  petitioner,  in 
the  same  manner  as  if  he  had  severally  petitioned  for  his  individual  lien. 

1932  Code,  §  8743;  Civ.  C.  '22,  §  5655;  Civ.  C.  '12,  §  4125;  Civ.  C.  '02,  §  3020;  G.  S. 
2362;  R.  S.  2477;  1869  (14)  220. 

§  8744.  Notice  to  owner  and  other  creditors. — The  court  in  which  the 
petition  is  entered  shall  order  notice  to  be  given  to  the  owner  of  the  build- 
ing or  structure,  that  he  may  appear  and  answer  thereto  at  a  certain  day 
in  the  same  term,  or  at  the  next  term,  by  serving  him  with  an  attested 
copy  of  the  petition,  with  the  order  of  the  court  thereon,  fourteen  days  at 
least  before  the  time  assigned  for  the  hearing;  and  the  court  shall  also  or- 
der notice  of  the  filing  of  the  petition  to  be  given  to  all  other  creditors  who 
have  a  lien  of  the  same  kind  upon  the  same  estate,  by  serving  them  with 
a  copy  of  the  last  mentioned  order  in  like  manner. 

1932  Code,  §  8744;  Civ.  C.  '22,  §  5656;  Civ.  C.  '12,  §  4126;  Civ.  C.  '02,  §  3021;  G.  S. 
2363;  R.  S.  2478;  1869  (14)  220. 

In  general. — This  applies  as  well  where  properly  used.  Oliver  v.  Fowler,  22  S.  C. 

the  owner  is  defendant  with  the  contrac-  534,    49    Am.    St.    Rep.    530,    Ann.    Cas. 

tor  as  where  he  is  sole  defendant.  John-  18B,  3. 

son  v.  Frazee,  20  S.  C.  500.  See    generally,    Tenney    v.     Anderson 

Proper    proceeding. — Either    the    pro-  Water,  etc.,  Co.,  67  S.  C.  11,  14,  45  S.  E. 

ceeding  here  or  that  in   §   8740  may  be  111. 

§  8745.  Notice  to  absent  parties. — If  it  appears  to  the  court  that  any  of  the 
parties  entitled  to  notice  are  absent,  or  that  they  cannot  probably  be  found 
to  be  served  with  the  notice,  the  court  may,  instead  of  the  personal  notice 
before  mentioned,  or  in  addition  thereto,  order  notice  to  all  persons  inter- 
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ested,  by  publishing  in  some  newspaper  the  substance  of  the  petition,  with 
the  order  of  the  court  thereon,  assigning  the  time  and  place  for  a  hearing, 
or  may  order  such  other  notice  to  be  given  as  may,  under  the  circumstances 
of  the  case,  be  considered  most  proper  and  effectual. 

1932  Code,  §  8745;  Civ.  C.  '22,  §  5657;  Civ.  C.  '12,  §  4127;  Civ.  C.  '02,  §  3022;  G.  S. 
2364;  R.  S.  2479;  1869  (14)  220. 

§  8746.  Further  notice. — If,  at  the  time  assigned  for  the  hearing,  it  ap- 
pears to  the  court  that  any  of  the  persons  interested  had  not  had  a  sufficient 
notice  of  the  suit,  the  court  may  order  further  notice  to  them,  in  such 
manner  as  may  be  considered  most  proper  and  effectual. 

1932  Code,  §  8746;  Civ.  C.  '22,  §  5658;  Civ.  C.  '12,  §  4128;  Civ.  C.  '02,  §  3023;  G.  S. 
2365;  R.  S.  2480;  1869  (14)  220. 

§  8747.  Claims  may  be  proved  and  contested. — At  the  time  assigned  for 
the  hearing,  or  within  such  further  time  as  the  court  allows  for  that  pur- 
pose, every  creditor  having  a  lien  of  the  kind  before  mentioned  upon  the 
same  property,  may  appear  and  prove  his  claim;  and  the  owner  and  each 
of  the  creditors  may  contest  the  several  claims  of  every  other  creditor,  and 
the  court  shall  hear  and  determine  them  in  a  summary  manner,  either  with 
or  without  jury,  as  the  case  may  require. 

1932  Code,  §  8747;  Civ.  C.  '22,  §  5659;  Civ.  C.  '12,  §  4129;  Civ.  C.  '02,  §  3024;  G.  S. 
2366;  R.  S.  2481;  1869  (14)  220. 

See    generally,    Tenney    v.    Anderson      111. 
Water,  etc.,  Co.,  67  S.  C.  11,  14,  45  S.  E. 

§  8748.  Jury  to  try  facts. — Every  material  question  of  fact  arising  in  the 
case  shall  be  submitted  to  a  jury,  if  required  by  either  party,  or  deemed 
proper  by  the  court;  and  the  trial  shall  be  had  upon  a  question  stated,  or  an 
issue  framed,  or  otherwise,  as  the  court  may  order.  A  jury  shall  be  had  be- 
fore a  magistrate  only  as  in  other  civil  cases. 

1932  Code,  §  8748;  Civ.  C.  '22,  §  5660;  Civ.  C.  '12,  §  4130;  Civ.  C.  '02,  §  3025;  G.  S. 
2367;  R.  S.  2482;  1869  (14)  220. 

Jury   trial.— Jury  trial  is  a  matter  of  396,  65  S.  E.  394,  Ann.  Cas.  13B,  284. 
right  under  this  statute.  Metz  v.  Critcher,         This  section  does  not  authorize  the  en- 

83  S.  C.  396,  65  S.  E.  394,  Ann.  Cas.  13B,  try  of  judgment  on  the  verdict,  nor  make 

284.  it  final  as  to  the  amount  due  under  the 

Amount  due. — This  section  confers  on  lien;  the  duty  to  determine  such  amount 

a  circuit  judge  power  to  submit  to  the  being  imposed  on  the  court  by  the  suc- 

jury  the  question  whether  the  owner  was  ceeding  section.  Metz  v.  Critcher,  83  S. 

due  the  petitioner  the  amount  alleged  in  C.  396,  65  S.  E.  394,  Ann.  Cas.  13B,  284. 
the  petition.  Metz  v.  Critcher,  83  S.   C. 

§  8749.  Claims  not  payable  allowed  with  rebate  of  interest. — The  court 
shall  ascertain  and  determine  the  amount  due  to  each  creditor  who  has  a 
lien  of  the  kind  before  mentioned  upon  the  property  in  question;  and  every 
such  claim  due,  absolutely  and  without  any  condition,  although  not  then 
payable,  shall  be  allowed,  with  a  rebate  of  interest  to  the  time  when  it 
would  become  payable. 

1932  Code,  §  8749;  Civ.  C.  '22,  §  5661;  Civ.  C.  '12,  §  4131;  Civ.  C.  '02,  §  3026;  G.  S. 
2368;  R.  S.  2483;  1869  (14)  222. 

Interest. — As    to    interest   not   allowed,  See    generally,    Tenney    v.    Anderson 

see  Devereux  v.  Taft,  20  S.  C.  555,  Ann.  Water,  etc.,  Co.,  67  S.  C.  11,  14,  45  S.  E. 
Cas.   16B,   658.  111. 
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Applied  in  Metz  v.  Critcher,  83  S.  C.      note  to  preceding  section. 
396,  65  S.  E.  394,  Ann.  Cas.  13B,  284.  See 

§  8750.  Claims  for  part  performance  allowed  in  certain  cases. — When  the 
owner  fails  to  perform  his  part  of  the  contract,  and  by  reason  thereof  the 
other  party,  without  his  own  default,  is  prevented  from  completely  per- 
forming his  part,  he  shall  be  entitled  to  a  reasonable  compensation  for  as 
much  as  he  has  performed,  in  proportion  to  the  price  stipulated  for  the 
whole,  and  the  court  shall  adjust  his  claim  accordingly. 

1932  Code,  §  8750;  Civ.  C.  '22,  §  5662;  Civ.  C.  '12,  §  4132;  Civ.  C.  '02,  §  3027;  G.  S. 
2369;  R.  S.  2484;  1869  (14)  222. 

No  personal  judgment  can  be  given  in      may    be    after    such    sale.    Johnson    v. 
this  proceeding  for  any  deficiency  that      Frazee,  20  S.  C.  500. 

§  8751.  Sale  of  premises  if  lien  be  established. — If  the  lien  is  established 
in  favor  of  any  of  the  creditors  whose  claims  are  presented,  the  court  shall 
order  a  sale  of  the  property  to  be  made  by  such  officer  as  may  be  author- 
ized by  law  to  make  sales  of  property. 

1932  Code,  §  8751;  Civ.  C.  '22,  §  5663;  Civ.  C.  '12,  §  4133;  Civ.  C.  '02,  §  3028;  G.  S. 
2370;  R.  S.  2485;  1869  (14)  222. 

Judgment  in  personam  is  not  author-  See    generally,    Tenney    v.     Anderson 

ized.  Metz  v.  Critcher,  83  S.  C.  396,  65  S.  Water,  etc.,  Co.,  67  S.  C.  11,  15,  45  S.  E. 
E.  394,  Ann.  Cas.  13B,  284.  111. 

§  8752.  Part  of  property  may  be  sold  if  sufficient. — If  part  of  the  property 
can  be  separated  from  the  residue,  and  sold,  without  damage  to  the  whole, 
and  if  the  value  thereof  is  sufficient  to  satisfy  all  debts  proved  in  the  case, 
the  court  may  order  a  sale  of  that  part,  if  it  appears  to  be  most  for  the  in- 
terest of  all  parties  concerned. 

1932  Code,  §  8752;  Civ.  C.  '22,  §  5664;  Civ.  C.  '12,  §  4134;  Civ.  C.  '02,  §  3029;  G.  S. 
2371;  R.  S.  2486;  1869  (14)  222. 

§  8753.  Notice  of  sale. — The  officer  who  makes  the  sale  shall  give  notice  of 
the  time  and  place  in  the  manner  prescribed  in  relation  to  the  sale  of  mort- 
gaged lands  under  foreclosure,  unless  the  court  orders  a  different  notice  to 
be  given. 

1932  Code,  §  8753;  Civ.  C.  '22,  §  5665;  Civ.  C.  '12,  §  4135;  Civ.  C.  '02,  §  3030;  G.  S. 
2372;  R.  S.  2487;  1869  (14)  222. 

§  8754.  Distribution  of  proceeds  of  sale. — If  all  the  claims  against  the 
property  covered  by  the  lien  are  ascertained  at  the  time  of  ordering  the 
sale,  the  court  may  order  the  officer  to  pay  over  and  distribute  the  pro- 
ceeds of  the  sale,  after  deducting  all  lawful  charges  and  expenses,  to  and 
among  the  several  creditors,  to  the  amount  of  their  respective  debts,  if 
there  is  sufficient  therefor;  and  if  there  is  not  sufficient,  then  to  divide  and 
distribute  the  same  among  the  creditors,  in  proportion  to  the  amount  due 
to  each  of  them. 

1932  Code,  §  8754;  Civ.  C.  '22,  §  5666;  Civ.  C.  '12,  §  4136;  Civ.  C.  '02,  §  3031;  G.  S. 
2373;  R.  S.  2488;  1869  (14)  222. 

§  8755.  Proceeds  may  be  brought  into  court,  and  successive  distributions 
made. — If  all  the  claims  are  not  ascertained  when  the  sale  is  ordered,  or 
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if  for  any  other  reason  the  court  finds  it  necessary  or  proper  to  postpone 
the  order  of  distribution,  it  may  direct  the  officer  to  bring  the  proceeds  of 
the  sale  into  court,  there  to  be  disposed  of  according  to  the  decree  of  the 
court,  and  if,  by  reason  of  the  claims  of  attaching  creditors,  or  for  any  other 
cause,  the  whole  cannot  be  conveniently  distributed  at  once,  the  court  may 
make  two  or  more  successive  orders  of  distribution,  as  the  circumstances 
may  require. 

1932  Code,  §  8755;  Civ.  C.  '22,  §  5667;  Civ.  C.  '12,  §  4137;  Civ.  C.  '02,  §  3032;  G.  S. 
2374;  R.  S.  2489;  1869  (14)  222. 

§  8756.  Distribution  of  surplus. — If  there  remain  any  surplus  of  the  pro- 
ceeds of  the  sale,  after  making  all  the  payments  before  mentioned,  it  shall 
be  forthwith  paid  over  to  the  owner  of  the  property;  but  such  surplus, 
before  it  is  so  paid  over,  shall  be  liable  to  be  attached  or  taken  on  execu- 
tion, in  like  manner  as  if  it  proceeded  from  a  sale  made  by  the  officer  on 
an  execution. 

1932  Code,  §  8756;  Civ.  C.  '22,  §  5668;  Civ.  C.  '12,  §  4138;  Civ.  C.  '02,  §  3033;  G.  S. 
2375;  R.  S.  2490;  1869  (14)  222. 

§  8757.  Prior  attaching  creditor  preferred — proportion  of  proceeds  to  be 
held. — If  the  interest  of  the  owner  in  the  building,  structure,  or  land,  is 
under  attachment  at  the  time  of  filing  and  recording  the  statement  of  the 
account,  the  attaching  creditor  shall  be  preferred  to  the  extent  of  the  value 
of  the  buildings  and  land  as  they  were  when  the  statement  was  recorded; 
and  the  court  shall  ascertain,  by  a  jury  or  otherwise,  as  the  case  may  re- 
quire, what  proportion  of  the  proceeds  of  the  sale  shall  be  held  subject  to 
the  attachment,  as  derived  from  the  value  of  the  property  when  the  state- 
ment was  recorded. 

1932  Code,  §  8757;  Civ.  C.  '22,  §  5669;  Civ.  C.  '12,  §  4139;  Civ.  C.  '02,  §  3034;  G.  S. 
2376;  R.  S.  2491;  1869  (14)  223. 

§  8758.  Proportion  of  proceeds  of  attaching  creditors  applied  to  satisfy 
execution. — If  the  attaching  creditor  recovers  judgment,  he  shall  be  en- 
titled to  receive  on  his  execution  the  proportion  of  the  proceeds  held  sub- 
ject to  his  attachment,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
his  execution,  and  the  residue  of  the  proceeds  shall  be  applied  in  the  same 
manner  as  if  there  had  been  no  such  attachment. 

1932  Code,  §  8758;  Civ.  C.  '22,  §  5670;  Civ.  C.  '12,  §  4140;  Civ.  C.  '02,  §  3035;  G.  S. 
2377;  R.  S.  2492;  1869;  (14)  223. 

§  8759.  Subsequent  attachment  to  be  satisfied  after  lien. — If  the  interest 
of  the  owner  of  the  property  is  attached  after  the  recording  of  the  state- 
ment, the  proceeds,  after  discharging  all  prior  liens  and  claims,  shall  be 
applied  to  satisfy  the  execution  of  such  attaching  creditor. 

1932  Code,  §  8759;  Civ.  C.  '22,  §  5671;  Civ.  C.  '12,  §  4141;  Civ.  C.  '02,  §  3036;  G.  S. 
2378;  R.  S.  2493;  1869  (14)  223. 

§  8760.  Attachments  intervening  between  two  liens. — If  an  attachment  is 
made  after  the  recording  of  such  statement,  and  if,  after  the  attachment, 
another  like  statement  is  recorded,  the  creditor  in  the  latter  statement  shall 
be  entitled  to  be  paid  only  out  of  the  residue  of  the  proceeds  remaining, 
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after  paying  all  that  is  due  on  the  demands  a  statement  of  which  is  re- 
corded before  the  attachment,  and  satisfying  the  attaching  creditor. 

1932  Code,  §  8760;  Civ.  C.  '22,  §  5672;  Civ.  C.  '12,  §  4142;  Civ.  C.  '02,  §  3037;  G.  S. 
2379;  R.  S.  2494;  1869  (14)  223. 

§  8761.  Rights  of  attaching  creditors,  etc.,  between  themselves. — When 
there  are  several  attaching  creditors,  they  shall,  as  between  themselves,  be 
entitled  to  be  paid  according  to  the  order  of  their  attachments;  but  when 
several  creditors,  who  are  entitled  to  the  lien  provided  for  in  this  chapter, 
have  equal  rights  as  between  themselves,  and  the  fund  is  insufficient  to 
pay  the  whole,  they  shall  share  it  equally,  in  proportion  to  their  respective 
debts. 

1932  Code,  §  8761;  Civ.  C.  '22,  §  5673;  Civ.  C.  '12,  §  4143;  Civ.  C.  '02,  §  3038;  G.  S. 
2380;  R.  S.  2495;  1869  (14)  223. 

§  8762.  If  debtor's  estate  be  less  than  fee,  etc.,  lien  to  bind  his  interest. — 
If  the  person  for  whom  the  work  is  done  or  materials  are  furnished,  has  an 
estate  for  life,  or  any  other  estate  less  than  a  fee  simple  in  the  land,  or  if 
the  property,  at  the  time  of  recording  the  statement,  is  mortgaged,  or  under 
any  other  incumbrance,  the  lien  before  provided  for  shall  bind  his  whole 
estate  and  interest  therein  in  like  manner  as  a  mortgage  would  have  done, 
and  the  creditor  may  cause  the  right  of  redemption,  or  whatever  other 
right  or  estate  the  owner  had  in  the  property,  to  be  sold  and  applied  to  the 
discharge  of  his  debt,  according  to  the  provisions  of  this  chapter. 

1932  Code,  §  8762;  Civ.  C.  '22,  §  5674;  Civ.  C.  '12,  §  4144;  Civ.  C.  '02,  §  3039;  G  S. 
2381;  R.  S.  2496;  1869  (14)  223. 

§  8763.     Lien  may  be  enforced  against  heirs,  executors  or  administrators. — 

If  the  person  indebted  dies  or  conveys  away  his  estate  or  interest  before 
the  commencement  of  a  suit  on  the  contract,  the  suit  may  be  commenced 
and  prosecuted  against  his  heirs  or  whoever  holds  the  estate  or  interest 
which  he  had  in  the  premises  at  the  time  the  labor  or  materials  were  per- 
formed or  furnished;  or,  if  a  suit  is  commenced  in  his  lifetime,  it  may  be 
prosecuted  against  his  executors,  administrators,  heirs,  or  assigns,  in  like 
manner  as  if  the  estate  or  interest  had  been  mortgaged  to  secure  the  debt. 

1932  Code,  §  8763;  Civ.  C.  '22,  §  5675;  Civ.  C.  '12,  §  4145;  Civ.  C.  '02,  §  3040;  G.  S. 
2382;  R.  S.  2497;  1869  (14)  223. 

§  8764.  Executor,  etc.,  may  enforce  creditor's  lien. — If  the  creditor  dies 
before  the  commencement  of  the  suit,  the  suit  may  be  commenced  and 
prosecuted  by  his  executor  and  administrators;  or,  if  commenced  in  his 
lifetime,  it  may  be  prosecuted  by  them  as  it  might  have  been  by  the  de- 
ceased, if  living. 

1932  Code.  §  8764;  Civ.  C.  '22,  §  5676;  Civ.  C.  '12,  §  4146;  Civ.  C.  '02,  §  3041;  G.  S. 
2383;  R.  S.  2498;  1869  (14)  223. 

§  8765.     Suits  begun  by  one  creditor  may  be  prosecuted  by  another. — If  it 

appears,  in  any  stage  of  the  proceedings,  that  the  suit  was  commenced  by 
the  petitioning  creditor  before  his  right  of  action  accrued,  or  after  it  was 
barred,  or  if  he  become  nonsuit,  or  fail  to  establish  his  claims,  suit  may  be 
prosecuted  by  any  other  creditor  having  such  lien,  in  the  same  manner  as 
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if  it  had  been  originally  commenced  by  him,  if  the  circumstances  of  the 
case  are  such  that  he  might  then,  or  at  any  time  after  the  commencement  of 
the  original  suit,  have  commenced  a  like  suit  on  his  own  claim. 

1932  Code,  §  8765;  Civ.  C.  '22,  §  5677;  Civ.  C.  '12,  §  4147;  Civ.  C.  '02,  §  3042;  G.  S. 
2384;  R.  S.  2499;  1869  (14)  223. 

§  8766.  Suit  begun  before  right  of  action  accrues,  another  creditor  may 
prosecute — costs. — If  the  suit  is  commenced  by  the  petitioning  creditor 
before  his  right  of  action  accrues,  his  claim  may  nevertheless  be  allowed,  if 
the  suit  is  carried  on  by  any  other  creditor,  as  provided  in  the  preceding 
section;  but  he  shall  not,  in  such  case,  be  entitled  to  costs;  and  he  may  be 
required  to  pay  the  costs  incurred  by  the  debtor,  or  such  part  thereof  as 
the  court  may  deem  reasonable. 

1932  Code,  §  8766;  Civ.  C.  '22,  §  5678;  Civ.  C.  '12,  §  4148;  Civ.  C.  '02,  §  3043;  G.  S. 
2385:  R.  S.  2500;  1869  (14)  224. 

§  8767.  Costs  in  other  cases. — The  costs,  in  all  other  respects,  shall  be  sub- 
ject to  the  discretion  of  the  court,  and  shall  be  paid  from  the  proceeds  of  the 
sale,  or  by  any  of  the  parties  to  the  suit,  as  justice  and  equity  require. 

1932  Code,  §  8767;  Civ.  C.  '22,  §  5679;  Civ.  C.  '12,  §  4149;  Civ.  C.  '02,  §  3044;  G.  S. 
2386;  R.  S.  2501;  1869  (14)  224. 

§  8768.  Civil  action  not  barred. — Nothing  contained  in  this  article  shall  be 
construed  to  prevent  a  creditor  in  such  contract  from  maintaining  an  action 
thereon  in  like  manner  as  if  he  had  no  such  lien  for  the  security  of  his  debt. 
1932  Code,  §  8768;  Civ.  C.  '22,  §  5680;  Civ.  C.  '12,  §  4150;  Civ.  C.  '02,  §  3045;  G.  S. 
2387;  R.  S.  2502;  1869  (14)  224. 

§  8769.  Discharge  of  lien — how  executed. — When  a  debt  secured  by  such 
a  lien  is  fully  paid,  the  creditor,  at  the  expense  of  the  debtor,  shall  enter  on 
the  margin  of  the  registry,  where  the  statement  is  recorded,  a  discharge  of 
his  lien,  or  shall  execute  a  release  thereof,  which  may  be  recorded  where 
the  statement  is  recorded. 

1932  Code,  §  8769;  Civ.  C.  '22,  §  5681;  Civ.  C.  '12,  §  4151;  Civ.  C.  '02, 
2388;  R.  S.  2503;  1869  (14)  224. 


ARTICLE  3 
Agricultural  Liens 

8771.  Lien  for  rent  and  advances.  8776   thru  8777.  Foreclosure  of  liens. 

8772.  Laborer's  lien  on  crops.  8778.  Procedure    prior    to    maturity    of 

8773.  Priorities.  debt. 

8774.  Indexing  liens  for  advances.  8779.  Lien  for  supplies. 

8775.  Seizure  of  crop  to  prevent  unlaw-  8780.  Replevy  of  crop  severed, 
ful  sale. 

§  8771.  Lien  of  landlord  for  rent  and  advances  on  crops  raised  on  leased 
premises. — Every  landlord  leasing  land  for  agricultural  purposes  shall  have 
a  prior  and  preferred  lien  for  his  rent  to  the  extent  of  all  crops  raised  on  the 
lands  leased  by  him,  whether  the  same  be  raised  by  the  tenant  or  other 
person.  No  writing  or  recording  shall  be  necessary  to  create  such  lien,  but 
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it  shall  exist  from  the  date  of  the  contract,  whether  the  same  be  in  writing 
or  verbal,  and  the  landlord  and  his  assigns  shall  have  the  right  to  enforce 
such  lien  in  the  same  manner,  upon  the  same  conditions,  and  subject  to 
the  same  restrictions,  as  are  provided  in  this  article  for  persons  making  ad- 
vances for  agricultural  purposes.  And  subject  to  the  liens  hereinafter  pro- 
vided for  and  enforcible  in  the  same  way,  the  landlord  and  his  assigns  shall 
have  a  lien  on  all  the  crops  raised  by  the  tenant  for  all  advances  made  by 
the  landlord  to  such  tenant  during  the  year. 

1932  Code,  §  8771;  Civ.  C.  '22,  §  5692;  Civ.  C.  '12,  §  4162;  Civ.  C.  '02,  §  3057;  G.  S. 
2399;  R.  S.  2512;  1878  (16)  411,  743;  1880  (17)  413;  1884  (18)  752;  1885  (19)  146;  1906 
(25)  83. 


Constitutionality. — This  section  is  con- 
stitutional. State  v.  Elmore,  68  S.  C.  140, 
46  S.  E.  939,  119  Am.  St.  Rep.  126. 

An  agreement  to  give  an  agriculture 
lien  does  not  create  an  equitable  mort- 
gage. Creech  v.  Long,  72  S.  C.  25,  51  S. 
E.  614. 

Lien  on  crops  for  advances. — Under 
these  statutes  as  construed,  a  landlord 
has  a  lien  on  the  crops  for  advances 
made  to  the  tenant,  whether  the  agree- 
ment under  which  the  advances  are 
made  be  written  or  oral.  Nexsen  v.  Ward, 
96  S.  C.  313,  80  S.  E.  599. 

Lien  on  share  of  share-cropper. — Un- 
der this  section  a  landlord's  lien  for  rent 
extended  to  and  covered  the  share  of  a 
third  person  and  the  crop  raised  by  him 
as  a  share-cropper  with  the  tenant.  Ham- 
ilton v.  Blanton,  107  S.  C.  142,  92  S.  E. 
275,  9  A.  L.  R.  305,  321. 

Lien  on  personalty. — A  landlord  has  no 
lien  on  tenant's  personalty,  except  on 
crops  raised  on  demised  premises,  for 
rent  due.  Fidelity  Trust,  etc.,  Co.  v. 
Davis,  158  S.  C.  400,  155  S.  E.  622. 

Lien  and  right  of  distress  cumulative. 
— Landlord's  lien  for  rent  on  crops  raised 
and  right  of  distress  are  cumulative.  Fi- 
delity Trust,  etc.,  Co.  v.  Davis,  158  S.  C. 
400,   155  S.  E.  622. 

Assignment  of  lien  for  advances  was 
sustained  in  State  v.  Elmore,  68  S.  C.  140, 
46  S.  E.  939,  119  Am.  St.  Rep.   126. 


Necessity  of  express  agreement. — The 
contract  carries  with  it  a  lien  without  an 
express  agreement  for  it.  Carter  v.  Du- 
Pre,  18  S.  C.  163. 

Effect  of  taking  writing  under  seal  for 
rent. — The  lien  is  not  defeated  by  taking 
a  writing  under  seal  for  the  rent.  Sul- 
livan v.  Ellison,  20  S.  C.  481. 

Proceeds  of  crops  under  lien  must  be 
applied  to  lien.  Barfield  v.  Coker  &  Co., 
73  S.  C.  181,  53  S.  E.  170,  19  A.  L.  R.  673. 

Ownership  of  manure. — Under  lease  of 
agricultural  purposes,  manure  belongs  to 
landlord.  Roberts  v.  Jones,  71  S.  C.  404, 
51  S.  E.  240,  18  L.  R.  A.  (N.  S.)  573,  L. 
R.  A.  1916C,  465. 

Rent  payable  in  cotton  is  secured  by 
such  lien.  State  v.  Reeder,  36  S.  C.  497, 
15  S.  E.  544,  119  Am.  St.  Rep.  128,  9  A. 
L.  R.  305. 

Preferred  liens  given  for  supplies. — 
Brewster  v.  McNab,  36  S.  C.  274,  15  S. 
E.  233,  49  L.  R.  A.  438. 

Jurisdiction  of  magistrate. — A  magis- 
trate has  jurisdiction  where  the  amount 
claimed  does  not  exceed  $100.  Southern 
Ry.  Co.  v.  Sarratt,  58  S.  C.  98,  36  S.  E. 
504,  505,  80  Am.  St.  Rep.  760. 

Applied  in  Clowney  v.  Rivers,  129  S.  C. 
58,  123  S.  E.  759;  Barnes  v.  Bamberg,  55 
S.  C.  499,  33  S.  E.  580;  Lockhart  v.  Smith, 
50  S.  C.  112,  27  S.  E.  567;  Faust  v.  Bon- 
nett,  110  S.  C.  435,  96  S.  E.  489. 


§  8772.  Laborer's  lien  on  crops — grade — how  enforced. — Laborers  who  as- 
sist in  making  any  crop  on  shares,  or  for  wages  in  money  or  other  valuable 
consideration,  shall  have  a  lien  thereon  to  the  extent  of  the  amount  due 
them  for  such  labor,  next  in  priority  to  the  lien  of  the  landlord  for  rent; 
and  as  between  such  laborers  there  shall  be  no  preference.  Such  portion  of 
the  crop  to  them  belonging,  or  such  amount  of  money  or  other  valuable 
consideration  as  may  be  due  them,  shall  be  recoverable  by  an  action  in  any 
court  of  competent  jurisdiction. 

1932  Code,  §  8772;  Civ.  C.  '22,  §  5693;  Civ.  C.  '12,  §  4163;  Civ.  C.  '02,  §  3058;  G.  S. 
2083;  R.  S.  2217;  1884  (18)  752;  1885  (19)  146. 

Right    of    laborer    or    share-cropper. — 

Under  this  section,  a  laborer  or  share- 
cropper has  a  lien  upon  the  crop  next  in 
priority  to  the  landlord's  lien  for  rent 
and  necessarily  senior  to  a  mortgage  on 


the  crop  for  fertilizers.  Birt  v.  Greene  & 
Co.,  127  S.  C.  70,  120  S.  E.  747.  See  also, 
Hamilton  v.  Blanton,  107  S.  C.  142,  92  S. 
E.  275,  9  A.  L.  R.  305,  321. 
Under    this    section    a    share-cropper, 
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who  has  not  been  paid,  has  a  lien  next  476:  Richey  v.  DuPre,  20  S.  C.  6,  22  Am. 

in  priority  to  landlord's  lien  for  rent  on  St.  Rep.  462,  23  L.  R.  A.  476,  65  L.  R.  A. 

such  lien.  State  v.  Reeder,  36  S.  C.  497,  506. 

all  crops  raised,  regardless  of  question  of  Contract. — A  laborer  is  not  entitled  to 

division,  and  if  bank,  as  crop  mortgagee,  such  rights  unless  the  contract  is  reduced 

seizes  any  of  crop  and  appropriates  pro-  to  writing.  Hair  v.  Blease,  8  S.  C.  63. 

ceeds  to  its  own  use,  it  is  liable  for  con-  As  to  contract  with  laborer,  see  McCut- 

version    to    share-cropper.    Du    Rant    v.  chen  v.  Crenshaw,  40  S.  C.  511,  19  S.  E. 

Home  Bank,  129  S.  C.  233,  124  S.  E.  12.  140,   4   L.   R.   A.    (N.   S.)    700,   Ann.   Cas. 

Laborer  binding  share  by  lien  for  ad-  16C,   1114. 

vances. — A  laborer  cannot  bind  his  share  As    to    jurisdiction    of    magistrate,    see 

in  crops  by  a  lien  for  advances.  Carpen-  Wilkie  v.  Murphy,  88  S.  C.  415,  418,  70  S. 

ter  v.  Strickland,  20  S.  C.  1,  23  L.  R.  A.  E.  1028,  40  L.  R.  A.  (N.  S.)  244. 

§  8773.  Rank  of  liens  for  rent,  for  labor,  and  for  supplies. — The  landlord 
shall  have  a  lien  upon  the  crops  of  his  tenant  for  his  rent  in  preference  to 
all  other  liens.  Laborers  who  assist  in  making  any  crop  shall  have  a  lien 
thereon  to  the  extent  of  the  amount  due  them  for  such  labor,  next  in  prior- 
ity to  the  landlord,  and  as  between  such  laborers  there  shall  be  no  prefer- 
ence. All  other  liens  for  agricultural  supplies  shall  be  paid  next  after  the 
satisfaction  of  the  liens  of  the  landlord  and  laborers,  and  shall  rank  in  other 
respects  as  they  do  now  under  existing  laws. 

1932  Code,  §  8773;  Civ.  C.  '22,  §  5694;  Civ.  C.  '12,  §  4164;  Civ.  C.  '02,  §  3060;  R.  S. 
2515;  1885  (19)  146. 

In   general. — Before    the    Act    of    1885,  agreement  permit  a  third  person  to  take 

this  preference  of  landlord's  lien  for  rent  and  apply  to  an  unsecured  claim  enough 

without    recorded    agreement    only    ex-  of  the  crops  to  pay  his  own  debt  without 

tended  to  one-third  of  the  crop.  Kennedy  notice  to  junior  lienee  he  cannot  after- 

v.  Reames,  15  S.  C.  548,  9  A.  L.  R.  305,  wards   maintain    an    action    against    the 

332;  Whaley  v.  Jacobson,  21  S.  C.  51,  4  junior  lienee  for  the  crops  seized  by  him 

L.  R.  A.  (N.  S.)  701.  and  applied  to  his  lien  debt.  Hankinson 

Senior  lienee  permitting  satisfaction  of  v.  Hankinson,  61  S.  C.  193,  39  S.  E.  385. 
unsecured    claim. — If    senior    lienee    by 

5  8774.  Indexing  liens  for  advances  in  office  of  register  of  mesne  convey- 
ances.— Every  lien  for  advances  shall  be  indexed  in  the  office  of  the  register 
of  mesne  conveyances,  or  clerk  of  the  court  (where  the  office  of  register  of 
mesne  conveyances  does  not  exist),  of  the  county  in  which  the  lienor  re- 
sides within  thirty  days  from  the  date  of  the  lien,  and  the  indexing  of  the 
said  lien  shall  constitute  notice  thereof  to  all  third  persons  and  entitle  the 
same  to  the  benefit  of  this  article.  Said  index  shall  show  the  names  of  the 
lienor  and  lienee,  the  date  and  amount  of  lien,  and  a  brief  description  of  the 
place  so  cultivated;  and  said  indexing  shall  be  a  sufficient  record  of  the 
same,  and  the  property  covered  by  such  lien,  so  indexed  as  aforesaid,  if 
found  in  the  hands  of  subsequent  purchasers  or  creditors,  shall  be  deemed 
liable  to  said  lien.  The  clerk  of  court  or  register  of  mesne  conveyances,  as 
the  case  may  be,  shall  endorse  his  official  certificate  upon  every  lien  on  a 
crop  or  crops  filed  in  his  office  under  the  provisions  of  this  article,  and  his 
only  fee  for  filing,  indexing  and  certifying  the  same  shall  be  fifteen  cents 
for  each  lien  so  filed,  indexed  and  endorsed. 

1932  Code,  §  8774;  Civ.  C.  '22,  §  5695;  Civ.  C.  '12,  §  4165;  Civ.  C.  '02,  §  3061;  G.  S. 
2339;  R.  S.  2516;  1878  (16)  411;  1880  (18)  413;  1884  (18)  896. 

In    general. — Under    the    Act    of    1878,  Failure   to  index. — If  not   indexed   the 
before  its  amendment,  the  lien  had  to  be  lien  is  good  between  the  parties  and  en- 
kept  on  file  in  clerk's  office  as  well  as  in-  forceable  by  warrant.  Lyons  v.  Tedder,  7 
dexed.  Sternberger  v.  McSween,  14  S.  C.  S.   C.    69. 
35,  23  L.  R.  A.  463,  9  A.  L.  R.  332.  Unrecorded    lien    of    landlord    for    ad- 
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vances. — But  an  unrecorded  lien  of  land-  which  lien  exists  becomes  liable  for 
lord  for  advances  does  not  avail  against  a  money  had  and  received.  Link  v.  Barks- 
merchant's  recorded  lien  for  advances,  dale,  70  S.  C.  487,  50  S.  E.  189,  Ann.  Cas. 
Whaley  v.  Jacobson,  21  S.  C.  51,  4  L.  R.  13A,  478:  Parks  v.  Laurens  Cotton  Mills, 
A.  (N.  S.)  701.  70  S.  C.  274,  49  S.  E.  871. 
Party  taking  proceeds  of  property  on 

§  8775.  Clerk  may  seize  crop  to  prevent  unlawful  sale. — If  any  person 
making  such  advances  shall  prove,  by  affidavit,  to  the  satisfaction  of  the 
clerk  of  the  court  of  the  county  in  which  such  crop  is,  that  the  person  to 
whom  such  advances  have  been  made  is  about  to  sell  or  dispose  of  his  crop, 
or  in  any  other  way  is  about  to  defeat  the  lien  hereinbefore  provided  for, 
accompanied  with  a  statement  of  the  amount  then  due,  it  shall  be  lawful 
for  him  to  issue  his  warrant,  directed  to  any  of  the  sheriffs  of  this  State, 
requiring  them  to  seize  the  said  crop,  and,  after  due  notice,  sell  the  same 
for  cash,  and  pay  over  the  net  proceeds  thereof,  or  so  much  thereof  as  may 
be  necessary,  in  extinguishment  of  the  amount  then  due:  provided,  how- 
ever, that  if  the  person  to  whom  such  advances  have  been  made,  shall  with- 
in thirty  days  after  such  sale  has  been  made,  give  notice  in  writing  to  the 
sheriff,  accompanied  with  an  affidavit  to  this  effect,  that  the  amount 
claimed  is  not  justly  due,  then  it  shall  be  the  duty  of  the  said  sheriff  to  hold 
the  proceeds  of  such  sale  subject  to  the  decision  of  the  court  upon  an  issue 
which  shall  be  made  up  and  set  down  for  trial  at  the  next  succeeding  term 
of  the  court  of  common  pleas  for  the  county  in  which  the  person  to  whom 
such  advances  have  been  made  resides,  in  which  the  person  who  makes 
such  advances  shall  be  the  actor. 

1932  Code.  §  8775:  Civ.  C.  '22,  §  5696;  Civ.  C.  '12,  §  4166;  Civ.  C.  '02,  §  3062;  G.  S. 
2398;  R.  S.  2517;  1878  (16)  410. 

Remedy  of  lienee. — The  lienee  is  strict-  If  the  affidavit  deny  any  indebtedness 

ly  limited  to  this  remedy  to  enforce  his  under  the  lien,  that  is  sufficient.  Warren, 

lien.  Kennedy  v.  Reames,  15  S.  C.  548,  etc.,  Co.  v.  Lawton,  14  S.  C.  476,  23  L. 

9  A.  L.  R.  305.  332.  R.  A.  476. 

But  this  remedy  of  the  lienee  is  not  ex-  An  affidavit  simply  stating  that  "the 

elusive  of  other  remedies.  Segler  v.  Cow-  said   (tenant)    is  about   to  sell  and   dis- 

ard,  24  S.  C.  119.  pose  of  his  said  crop,  subject  to  said  lien, 

Remedy  of  one  against  whom  warrant  and  to  defeat  the  same,"  without  aver- 

issued     to     enforce     lien. — One     against  ring  any  fact  tending  to  show  that  the 

whom  is  issued  a  warrant  to  enforce  a  act  alleged  was  about  to  be  done,  is  in- 

lien  on  crops  need  not  move  to  vacate  it  sufficient,  as  such  affidavit  must  neces- 

in   order   to   contest   the   validity   of   the  sarily   rest   on   belief   merely.    Sharpe   v. 

lien,  but  may  proceed  under  this  section.  Palmer,  31  S.  C.  444,  10  S.  E.  98. 

Sease  v.  Dobson,  33  S.  C.   234,   11   S.  E.  Issuance  and  service  of  warrant. — The 

728.  warrant  can  be  issued  only  by  the  clerk, 

Place  of  seizure  of  crop. — The  seizure  and  served  only  by  the  sheriff.  Jones  v. 

of  the  crop  may  be  made  elsewhere  than  Clarkson.  16  S.  C.  628. 

on  the  land  where  it  is  made.  Visanska  v.  It  cannot  issue  on  liens  for  advances  un- 

Bradley,  4  S.  C.  288,  22  Am.  St.  Rep.  761.  less   the   agreement   for   a    lien    was    in 

Crops  already  distrained   by   landlord,  writing  and  signed  by  the  party  charged. 

— Sheriff   cannot,    under    such    warrant,  Carpenter  v.   Strickland,  20   S.   C.   1,  23 

take   the    crops    already   distrained    and  L.  R.  A.  476. 

taken  into  possession  by  the  landlord  for  When  issue  joined. — In  a  special  pro- 
rent  without  payment  of  the  rent.  Brews-  ceeding  under  this  section,  to  enforce  a 
ter  v.  McNab.  36  S.  C.  274,  15  S.  E.  233,  claim  for  rent,  the  issue  is  joined  by  ten- 
49  L.  R.  A.  438.  ant's  affidavit  that  the  rent  or  the  amount 

Sufficiency  of  affidavit. — The  affidavit  claimed  is  not  due,  and  no  order  is  re- 
is  fatally  defective  unless  it  states  the  quired  framing  any  specific  issue,  but 
facts  required  to  obtain  the  warrant.  Seg-  the  better  practice  is  to  formally  frame 
ler  v.  Coward,  24  S.  C.  119.  As  to  suffi-  an  issue  suggested  by  tenant's  affidavit, 
ciency  of  affidavit,  see  Doty  v.  Boyd,  46  McCraw  v.  Austell,  125  S.  C.  525,  119  S. 
S.  C.  39,  24  S.  E.  59,  1  A.  L.  R.  1572.  E.  578. 
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Such  notice  and  affidavit,   when  filed  Injunction  against  sale  of  tenant's  crops 

with  the  clerk,  raise  the  issue  sufficiently  by  landlord  and  filing  bond  discharges 

for  trial,  and  no  order  of  court  is  neces-  landlord's    warrant.    McDowell   v.    Kim- 

sary   to   frame   such   issue.   Johnston   v.  brell,  120  S.  C.  251,  113  S.  E.  75. 

Manigault,  13  S.  C.  403;  Warren,  etc.,  Co.  Lienor   actor   in   court. — The   lienor   is 

v.  Lawton,  14  S.  C.  476,  23  L.  R.  A.  476.  the    actor    in    the    court    contesting    the 

Issue  under  notice  to  sheriff. — The  only  claim  of  lienee.  Virginia-Carolina  Chemi- 

issue  to  be  determined  under  notice  to  cal  Co.  v.  Kirven,  57  S.  C.  445,  35  S.  E. 

the  sheriff  is,  whether  the  amount  claim-  745,  114  Am.  St.  Rep.  439,  L.  R.  A.  1915A, 

ed  is  justly  due.  Johnston  v.  Manigault,  1048,  L.  R.  A.  1918A,  690,  Ann.  Cas.  12D, 

13  S.  C.  403.  819. 

Amount  of   rent. — In  special  proceed-  Rights  of  lienor  to  costs  as  witness. — 

ings   to   enforce   rent   claim,   amount   of  The  lienor  is  entitled  to  costs  as  witness 

rent  was  an  issue  for  jury.  McCrow  v.  on  trial  of  such  issue.  Winsmith  v.  Dew- 

Austell,  125  S.  C.  525,  119  S.  E.  578.  berry,  14  S.  C.  554. 

Default  of  an  agricultural  lienor  in  Damages  for  failure  to  advance  sup- 
serving  notice  of  the  amount  claimed  in  plies,  as  agreed,  are  not  recoverable  here- 
attachment  proceedings,  not  being  due  under.  Davis  v.  Schmidt,  22  S.  C.  128. 
on  lien  account,  cannot  be  excused.  Appeal  lies  from  judgment  in  this  pro- 
Lightsey  v.  Rentz,  85  S.  C.  401,  67  S.  E.  ceeding.  Johnston  v.  Manigault,  13  S.  C. 
456.  403. 

§  8776.  Proceedings  in  magistrate's  court  for  foreclosure  of  liens — issue, 
etc. — costs. — When  any  person  shall  have  made  advances  for  agricultural 
purposes  and  shall  have  secured  lien  upon  the  crop  or  crops  of  the  person 
to  whom  such  advances  may  be  made,  according  to  the  provisions  of  law 
relating  to  agricultural  liens,  and  the  amount  of  such  advances  do  not  ex- 
ceed one  hundred  dollars,  it  shall  be  lawful  for  any  magistrate  of  the  county 
in  which  such  lien  is  indexed,  upon  the  production  of  said  lien  and  the 
proof  required  in  cases  where  clerks  of  the  court  may  issue  warrants,  to 
issue  his  warrant  directed  to  a  constable  or  sheriff  of  the  county,  requiring 
him  to  seize  said  crop  or  crops,  and  after  due  notice  sell  the  same  for  cash 
and  apply  the  net  proceeds  thereof,  or  so  much  thereof  as  may  be  necessary, 
in  extinguishment  of  said  lien:  provided,  that  if  the  person  to  whom  such 
advances  have  been  made  shall  give  notice  in  writing  within  ten  days  after 
such  seizure,  accompanied  with  an  affidavit  to  the  effect  that  the  amount 
claimed  is  not  justly  due,  then  the  magistrate  issuing  the  warrant  shall,  at 
the  expiration  of  twenty  days,  decide  an  issue  which  shall  be  made  up,  in 
which  the  person  who  may  have  made  such  advances  shall  be  the  actor. 
This  section  shall  not  be  construed  to  prevent  clerks  of  the  court  from  is- 
suing warrants  to  enforce  agricultural  liens  in  all  cases  as  in  this  article 
provided.  The  costs  and  fees  of  magistrates  for  enforcement  of  agricultural 
liens  shall  be  the  same  as  for  clerks  of  court  in  similar  cases;  and  constables 
in  magistrates'  courts  shall  be  allowed  in  such  cases  the  same  fees  and 
costs  allowed  in  like  cases  to  sheriffs. 

1932  Code,  §  8776;  Civ.  C.  '22,  §  5697;  Civ.  C.  '12,  §  4167;  Civ.  C.  '02,  §  3063;  R.  S. 
2518;  1884  (18)  751;  1885  (19)  329;  1920  (31)  720. 

Motion  to  vacate. — As  to  motion  to  va-  issue,  and  damages,  see  Barfield  v.  Coker 

cate  before  magistrate,  see  Kennedy  v.  &  Co.,  73  S.  C.  181,  53  S.  E.   170,  19  A. 

Dunbar,  46  S.  C.  517,  24  S.  E.  383.  L.   R.   673. 

Improvident  issue. — As  to  improvident 

§  8777.  Requisites  of  affidavits — motion  to  vacate  warrant — bond  of  ap- 
plicant, etc. — The  affidavit  and  statements  to  be  used  to  obtain  any  warrant 
of  seizure  provided  for  in  this  article  shall  conform,  as  nearly  as  may  be, 
to  the  practice  regulating  the  issuing  of  warrants  of  attachment  under  the 
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Code  of  Procedure;  and  the  persons  against  whom  it  is  issued  shall  have 
the  right  to  move  before  the  clerk  of  the  court  or  magistrate  by  whom  it  is 
issued,  or  a  circuit  judge,  to  vacate  said  warrant  of  seizure  for  any  of  the 
causes  which  would  be  sufficient  to  vacate  a  warrant  of  attachment  issued 
under  the  Code  of  Procedure. 

Before  issuing  such  warrant,  the  officer  to  whom  application  therefor  is 
made  shall  require  the  party  applying  to  enter  into  an  undertaking,  with 
sufficient  surety,  to  the  effect  that  he  will  pay  to  the  party  whose  crops 
are  to  be  attached  or  seized  such  costs  as  may  be  awarded  to  him  should 
said  warrant  be  set  aside,  and  all  damages  that  he  may  sustain  in  conse- 
quence of  the  issuing  of  such  wrrant,  if  it  should  be  decided  by  any  court 
of  competent  jurisdiction  that  the  same  had  been  illegally  or  improvident- 
ly  issued  not  exceeding  the  sum  specified  in  the  undertaking  which  shall  be 
at  least  two  hundred  and  fifty  dollars,  except  in  case  of  a  warrant  issued 
by  a  magistrate,  when  it  shall  be  at  least  twenty-five  dollars. 

1932  Code,  §  8777;  Civ.  C.  '22,  §  5698;  Civ.  C.  '12,  §  4168;  Civ.  C.  '02,  §  3064;  R.  S. 
2519;  1885  (19)  429;  1896  (22)  197. 

In    general.— The    only    conformity    to  S.  E.  801;  Doty  v.  Boyd,  46  S.  C.  39,  24 
the   attachment  law   required   is   in  the  S  .E.  59,  A.  L.  R.  1572. 
affidavit  and  statements,  not  in  the  sub-  Vacating   unlawful    warrant   at   cham- 
sequent  proceedings.  Plumley  v.  Stewart  bers. — The  circuit  judge  can  vacate  an 
et  al.,  165  S.  C.  316,  163  S.  E.  777;  Blair  unlawful  warrant  of  seizure  at  chambers, 
v.  Morgan,  59  S.  C.  52,  37  S.  E.  45;  South-  Segler  v.  Coward,  24  S.  C.  119. 
em  Ry.  Co.  v.  Sarratt,  58  S.  C.  98,  36  S.  As  to  time  within  which  motion  to  va- 
E.  504,  505,  80  Am.  St.  Rep.  760.  cate  may  be  made,  see  Kennedy  v.  Dun- 
Filing    undertaking     is     jurisdictional,  bar,  46  S.  C.  517,  24  S.  E.  383. 
As  to  damages  for  seizures  where  under-  Facts    not    appearing    in    affidavit    not 
taking  was  not  filed,  see  Forest  v.  Mc-  considered.  —  On    motion    therefor    the 
Bee,  72  S.  C.  189,  51  S.  E.  675,  2  L.  R.  A.  judge  cannot  consider  facts  not  appear- 
(N.  S.)   1108.  ing    in    the   affidavit    submitted    to    the 

As  to  effect  of  failure  to  file  affidavits,  clerk.  Segler  v.  Coward,  24  S.  C.  119. 
see  Townsend  v.  Sparks,  50  S.  C.  380,  27 

§  8778.     When  lien  creditor  may  proceed  before  debt  becomes  due. — In 

case  any  portion  of  the  crop  is  removed  from  the  land  rented  or  leased, 
and  the  proceeds  thereof  not  applied  to  the  payment  of  the  rent  for  the 
year,  or  to  the  other  liens  herein  provided  for,  and  this  fact  shall  be  made 
to  appear  by  affidavit,  persons  holding  liens  as  herein  provided  shall  have 
the  right  to  proceed  to  collect  the  amounts  which  will  become  due  for  rent 
or  advances  in  the  same  way  as  if  the  same  had  become  due  according  to 
contract  before  such  removal. 

1932  Code,  §  8778;  Civ.  C.  '22,  §  5699;  Civ.  C.  '12,  §  4169;  Civ.  C.  '02,  §  3065;  G.  S. 
2401;  R.  S.  2520;  1878  (16)  744. 

See    generally,    Hamilton    v.    Blanton,      321. 
107  S.  C.  142,  92  S.  E.  275,  9  A.  L.  R.  305, 

§  8779.  Lien  for  supplies  advanced. — Any  person  who  shall  make  advances 
in  provisions,  supplies,  and  other  articles  for  agricultural  purposes,  shall 
have  a  lien  in  preference  to  all  other  liens,  existing  or  otherwise,  upon 
such  provisions,  supplies,  and  other  articles,  until  the  same  shall  be  con- 
sumed in  the  use.  In  case  any  one  to  whom  such  provisions,  supplies,  and 
other  articles,  are  so  advanced,  shall  endeavor  to  dispose  of  the  same  for 
other  purposes  than  that  for  which  they  were  advanced,  or  in  case  any 
person  shall  endeavor  to  make  said  provisions,  supplies,  and  other  articles, 
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liable  for  the  debts  of  the  party  to  whom  they  were  advanced,  then  the 
party  advancing  said  provisions,  supplies,  and  other  articles,  shall  have  the 
same  remedies  and  means  for  enforcing  his  lien  as  are  herein  provided  in 
case  of  advances  for  agricultural  supplies. 

1932  Code,  §  8779;  Civ.  C.  '22,  §  5700;  Civ.  C.  '12,  §  4170;  Civ.  C.  '02,  §  3066;  G.  S. 
2402;  R.  S.  2521;  1879  (17)  142. 

§  8780.  Replevy  of  crop  severed — bond,  etc. — Any  person  whose  crop  or 
crops,  whether  the  same  be  severed  from  the  freehold  or  not,  may  be 
seized  under  the  provisions  of  any  or  all  of  the  preceding  sections,  shall 
have  the  right,  upon  entering  into  bond  in  accordance  with  the  provisions 
of  law  now  of  force  in  regard  to  actions  for  claim  and  delivery  of  personal 
property,  to  recover  immediate  possession  of  the  crop  or  crops  so  seized; 
but  nothing  herein  contained  shall  be  so  construed  as  to  affect  any  of  the 
provisions  of  said  sections  in  cases  where  no  bond  is  given  as  herein  author- 
ized. 

1932  Code,  §  8780;  Civ.  C.  '22,  §  5701;  Civ.  C.  '12,  §  4171;  Civ.  C.  '02,  §  3067;  G.  S. 
2404;  R.  S.  2522;  1882  (18)  869;  1885  (19)  329. 

Authority  of  sheriff  when  action  in  quired  bond,  recover  the  same  in  an  ac- 
claim and  delivery  instituted. — Sheriff,  t.ion  of  claim  and  delivery.  Southern  Ry. 
who  has  seized  crops  under  an  agricul-  Co.  v.  Sarratt,  58  S.  C.  98,  36  S.  E.  504, 
t.ural  lien  warrant,  has  no  authority  to  80  Am.  St.  Rep.  760. 
return  them  on  the  institution  of  an  ac-  Contract.  —  Such  contract  may  be  by 
tion  in  claim  and  delivery  for  them,  and  parol.  Harby  v.  Wells,  52  S.  C.  156,  29  S. 
the  execution  of  a  bond  in  that  proceed-  E.  563,  Ann.  Cas.  16A,  580 
ing.  Dicks  v.  Nimmons,  88  S.  C.  428,  71  Verdict  and  judgment. — The  provisions 
S.  E.   47.  of  §§  602  and  661   (claim  and  delivery) 

Bond   by   third   person. — A    third   per-  have   no   relation   to   verdicts   and   judg- 

son  in  whose  hands  personal  property  is  ments  in  proceedings  to  enforce  agricul- 

seized,  which  it  is  claimed  is  subject  to  a  tural  liens.   Plumley  v.   Stewart,   165   S. 

lien  for  rent,  may,  on  executing  the  re-  C,  316,  163  S.  E.,  777. 


ARTICLE  3-A 
Ships  and  Vessels 

8781.  Liens  on  ships  and  vessels  for  8784-1.  What  petition  to  contain, 
labor  performed  and  materials  fur-  8784-2.  Amendments  of  pleadings 
nished.  8784-3.  Several    claimants    may    join    in 

8782.  Requisites  to  retain  lien.  same  petition. 

8783.  Ship  built  in  two  places.  8784-4.  Claims  marshalled  and  proceeds 

8784.  Lien — how  enforced — filing  of  pe-  distributed, 
tition. 

§  8781.  Liens  on  ships  and  vessels  for  labor  performed  and  materials  fur- 
nished.— When  by  virtue  of  a  contract,  expressed  or  implied,  with  the  own- 
ers of  a  ship  or  vessel,  or  with  the  agents,  contractors,  or  subcontractors 
of  such  owners,  or  any  of  them,  or  with  any  person  having  been  employed 
to  construct,  repair,  or  launch  such  ship  or  vessel,  or  to  assist  them,  money 
is  due  to  any  person  for  labor  performed,  materials  used,  or  labor  and 
materials  furnished  in  the  construction,  launching,  repairs  of,  or  for  con- 
structing the  launchingways  for,  or  for  provisions,  stores,  or  other  articles 
furnished  for  or  on  account  of  such  ship  or  vessel  in  this  State,  such  person 
shall  have  a  lien  upon  the  ship  or  vessel,  her  tackle  and  furniture,  to  secure 
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the  payment  of  such  debt;  which  lien  shall  be  preferred  to  all  others  there- 
on, except  mariners'  wages,  and  shall  continue  until  the  debt  is  satisfied. 

1932  Code.  §  8787;  Civ.  C.  '22,  §  5683;  Civ.  C.  '12,  §  4153;  Civ.  C.  '02,  §  3048;  G.  S. 
2389;  R.  S.  2504;  1858  (12)  741;  1869  (14)  224. 

Equal  rank  of  different  liens.  —  Dif-  pairs  where  written  contract  waived,  see 

ferent  liens  hereunder  have  'equal  rank  The  Sappho,  94  F.  545,  551. 

and   are   not   affected   by   the   order   in  Such  contract  with  the  mortgagor,  who 

which  suits  were  brought.  Butler  v.  The  has  the  exclusive  control  and  use  of  the 

Julia,  57  F.  233,  235.  ship,  does  not  charge  the  mortgagee  for 

Lien   for   repairs. — As   to   lien   for   re-  repairs.  Cordray  v.  Mordecai,  2  Rich.  518. 

§  8782.  Requisites  to  retain  lien — to  be  recorded — fee. — Such  lien  shall  be 
dissolved  unless  the  person  claiming  the  same  shall  file,  within  ninety  days 
after  he  ceases  to  labor  on  or  furnish  labor  or  materials  for  such  ship  or 
vessel,  in  the  office  of  the  register  of  mesne  conveyances  or  clerk  of  court 
of  the  county  within  which  the  ship  or  vessel  was  at  the  time  the  debt  was 
contracted,  a  statement,  subscribed  and  sworn  to  be  himself  or  by  some 
person  in  his  behalf,  giving  a  just  and  true  account  of  the  demands  claimed 
to  be  due  to  him,  with  all  just  credits;  and  also  the  name  of  the  person  with 
whom  the  contract  was  made,  the  name  of  the  owner  of  the  ship  or  vessel, 
if  known,  and  the  name  of  the  ship  or  vessel,  or  a  description  thereof,  suf- 
ficient for  identification;  which  statement  shall  be  recorded  by  said  register 
of  mesne  conveyances,  or  clerk,  in  a  book  kept  by  him  for  that  purpose; 
for  which  he  shall  receive  the  same  fees  as  for  recording  other  papers  of 
equal  length. 

1932  Code,  §  8788;  Civ.  C.  '22,  §  5684;  Civ.  C.  '12,  §  4154;  Civ.  C.  '02,  §  3049;  G.  S. 
2390;  R.  S.  2505;  1869  (14)  224;  1884  (18)  735. 

§  8783.  Ship  built  in  two  places,  etc. — accuracy  of  description. — If  the  ship 
or  vessel  is  partly  constructed  in  one  place  and  partly  in  another,  either 
place  shall  be  deemed  the  port  at  which  she  was  when  the  debt  was  con- 
tracted, within  the  meaning  of  this  article;  and  no  inaccuracy  in  the  de- 
scription of  the  ship  or  vessel,  if  she  can  be  recognized  thereby,  or  in  stat- 
ing the  amount  due  for  labor  or  materials,  shall  invalidate  the  proceedings, 
unless  it  appears  that  the  person  filing  the  certificate  has  knowingly  and 
wilfully  claimed  more  than  his  due. 

1932  Code,  §  8789;  Civ.  C.  '22,  §  5685;  Civ.  C.  '12,  §  4155;  Civ.  C.  '02,  §  3050;  G.  S. 
2391;  R.  S.  2506;  1869  (14)  224. 

§  8784.  Lien — how  enforced — filing  of  petition,  etc. — Such  lien  may  be  en- 
forced by  petition  to  the  court  of  common  pleas  for  the  county  where  the 
vessel  was  at  the  time  the  debt  was  contracted,  or  in  which  she  is  at  the 
time  of  instituting  proceedings.  The  petition  may  be  entered  in  court  or 
filed  in  the  clerk's  office  in  vacation,  or  may  be  served  with  the  summons, 
with  an  order  of  attachment,  and  returned,  and  entered,  as  other  civil  ac- 
tions, and  the  subsequent  proceedings  for  enforcing  the  lien  shall,  except 
as  hereinafter  provided,  be  as  prescribed  for  enforcing  liens  on  buildings 
and  lands,  so  far  as  the  same  are  applicable.  At  the  time  of  entering  or  fil- 
ing the  petition,  a  process  of  attachment  against  such  ship  or  vessel,  her 
tackle,  apparel  and  furniture,  shall  issue  and  continue  in  force,  or  may  be 
dissolved  like  attachments  in  civil  cases,  but  such  dissolution  shall  not 
dissolve  the  lien. 
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1932  Code,  §  8790;  Civ.  C.  '22,  §  5686;  Civ.  C.  '12,  §  4156;  Civ.  C.  '02,  §  3051;  G.  S. 
2392;  R.  S.  2507;  1869  (14)  225. 

It  seems  that  when  the  court  has  taken  sary  in  case  of  libels  filed  after  the  ar- 
possession  of  a  vessel  after  advertise-  rest.  Butler  v.  The  Julia,  57  F.  233,  236. 
ment,  further  advertisement  is  unneces- 

§  8784-1.  What  petition  to  contain. — The  petition  shall  contain  a  brief  state- 
ment of  the  labor,  materials,  or  work  done  or  furnished,  or  the  stores,  pro- 
visions, or  other  articles  furnished,  and  the  amount  due  therefor,  with  a 
description  of  the  ship  or  vessel  subject  to  the  lien,  and  all  other  material 
facts  and  circumstances,  and  shall  pray  that  the  ship  or  vessel  may  be  sold 
and  the  proceeds  of  the  sale  applied  to  the  discharge  of  the  demand. 

1932  Code,  §  8791;  Civ.  C.  '22,  §  5687;  Civ.  C.  '12,  §  4157;  Civ.  C.  '02,  §  3052;  G.  S. 
2393;  R.  S.  2508;  1869  (14)  225. 

§  8784-2.  Amendments  of  pleadings. — The  court  may  at  any  time  allow 
either  party  to  amend  his  pleadings,  as  in  other  civil  actions. 

1932  Code,  §  8792;  Civ.  C.  '22,  §  5688;  Civ.  C.  '12,  §  4158;  Civ.  C.  '02,  §  3053;  G.  S. 
2394;  R.  S.  2509;  1869  (14)  224. 

§  8784-3.  Several  claimants  may  join  in  same  petition. — Any  number  of 
persons  having  such  liens  upon  the  same  ship  or  vessel  may  join  in  the 
same  petition  to  enforce  the  same;  and  the  same  proceedings  shall  be  had 
in  regard  to  the  respective  rights  of  each  petitioner,  and  the  respondent 
may  defend  as  to  each  petitioner,  in  the  same  manner  as  if  they  had  sever- 
ally petitioned  for  their  individual  liens. 

1932  Code,  §  8793;  Civ.  C.  '22,  §  5689;  Civ.  C.  '12,  §  4159;  Civ.  C.  '02,  §  3054;  G.  S. 
2395;  R.  S.  2510;  1869  (14)  224. 

§  8784-4.  Claims  marshalled  and  proceeds  distributed — if  proceeds  be  in- 
sufficient, liens  satisfied  ratably. — When  there  is  money  due  to  more  than 
one  person  holding  a  lien  upon  a  ship  or  vessel  under  the  provisions  of 
this  article,  all  parties  interested  having  been  cited  to  appear  and  answer, 
the  claims  of  all  shall  be  marshalled,  and  the  court  shall  make  such  order 
or  decree  as  may  be  necessary  to  prevent  the  enforcement  of  a  double  lien 
for  the  same  labor,  materials,  stores,  provisions,  or  other  articles,  and  to 
secure  the  just  rights  of  all.  And  the  proceeds  arising  from  the  sale  of  such 
ship  or  vessel,  after  deducting  all  proper  costs  and  expenses,  shall  be  dis- 
tributed among  the  several  claimants,  to  the  amount  of  their  respective 
debts:  provided,  that  when  such  proceeds  are  insufficient  to  satisfy  the 
liens  of  all  those  having  liens  for  labor,  they  shall  receive  a  percentage  on 
their  respective  claims  one-third  greater,  as  near  as  may  be,  than  those 
having  liens  for  materials,  stores,  or  other  articles. 

1932  Code,  §  8794;  Civ.  C.  '22,  §  5690;  Civ.  C.  '12,  §  4160;  Civ.  C.  '02,  §  3055;  G.  S. 
2396;  R.  S.  2511;  1869  (14)  225. 

It  seems  that  a  contractor  furnishing      in   putting   in  materials.   Butler  v.   The 
labor  and  materials  is  not  entitled  to  in-     Julia,  57  F.  233,  236. 
crease  percentage  for  sums  paid  for  labor 
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ARTICLE  3-B 
Merchandise 

8785.  Factors  and  commission  merchants  debtedness  secured  by  lien. 

acquire   liens   on   merchandise   se-  8785-5.  Possession    of    merchandise    by 
cure  loans  and  advances.  factor  or  commission  merchant  or 

8785-1.  Lien  effective  as  of  filing  notice.  third  party  for  his  account. 

8785-2.  Lienor  or  agent  verify  notice.  8785-6.  Definitions. 

8785-3.  Time  file  contract— effect  on  oth-  8785-7.  Construction. 

er  liens.  8785-8.  Effect  on  other  statutes. 

8785-4.  Payment    or    satisfaction    of    in- 

§  8785.  Factors  and  commission  merchants  acquire  liens  on  merchandise 
secure  loans  and  advances. — If  so  provided  by  any  written  contract,  all  fac- 
tors and  commission  merchants  (referred  to  herein  as  the  "lender")  shall 
have  a  continuing  general  lien  upon  such  merchandise  of  the  person,  firm 
or  corporation  (referred  to  herein  as  the  "borrower")  creating  the  lien  as 
may  be  agreed  upon  by  the  parties  thereto  from  time  to  time  in  written 
statements  identifying  such  merchandise,  upon  any  receivable  or  other 
proceeds  resulting  from  the  sale  or  other  disposition  of  such  merchandise 
and  upon  such  merchandise  if  returned  by  or  recovered  from  customers. 
Such  lien  shall  secure  the  lender  for  all  loans  and  advances  to  or  for  the 
account  of  the  person,  firm  or  corporation  creating  the  lien,  together  with 
the  interest  thereon,  and  also  for  the  commissions,  charges  and  expenses 
properly  chargeable  against  or  due  from  said  person,  firm  or  corporation 
creating  the  lien  and  for  the  amount  due  upon  any  notes  or  other  obliga- 
tions given  to  or  received  by  him,  her,  it,  or  them,  for  or  upon  account  of 
any  such  loans  or  advances,  interest,  commission,  charges  and  expenses. 
Provided  said  written  contract  and  written  statements  must  be  bona  fide 
instruments  for  the  purposes  stated  herein. 
1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-1.  Lien  effective  as  of  filing  notice — existence  of  merchandise — 
contents  of  notice  of  lien — amend  notices. — Such  lien  shall  be  effective  as  of 
the  time  of  filing  the  notice  hereinafter  referred  to  and  shall  be  valid 
whether  such  merchandise  shall  be  in  existence  at  the  time  of  the  contract 
creating  the  lien  or  at  the  time  of  filing  such  notice  or  shall  come  into 
existence  subsequently  thereto  or  shall  subsequently  thereto  be  acquired  by 
the  person,  firm  or  corporation  creating  the  lien,  provided  a  notice  of  the 
lien  is  filed  stating: 

(a)  The  name  of  the  person,  firm  or  corporation  creating  the  lien,  and  the 
interest  of  such  person,  firm  or  corporation  in  the  merchandise,  as  far  as 
known  to  the  lender. 

(b)  The  name  of  the  lender,  the  name  under  which  the  lender  does  busi- 
ness, if  an  assumed  name;  the  principal  place  of  the  lender  within  the  state, 
or,  if  the  lender  has  no  place  of  business  within  the  state,  the  principal 
place  of  business  of  the  lender  outside  of  this  state;  and  if  the  lender  is  a 
partnership  or  association  the  names  of  the  partners,  and  if  a  corporation 
the  state  under  whose  laws  it  was  organized. 

(c)  The  general  character  of  merchandise  subject  to  the  lien,  or  which 
may  become  subject  thereto,  and  the  maximum  period  of  time  during 
which  such  loans  or  advances  may  be  made  under  the  terms  of  the  agree- 
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ment  providing  for  such  loan  or  advances  and  for  such  lien.  Amendments 
of  the  notice  may  be  filed  from  time  to  time  to  record  any  changes  in  the 
information  contained  in  the  original  or  prior  notices. 
1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-2.  Lienor  or  agent  verify  notice — place  file  notice — duties  and  fees 
of  filing  officer. — Such  notice  must  be  verified  by  the  lender  or  his  agent,  to 
the  effect  that  the  statements  therein  contained  are  true  to  the  best  of  his 
knowledge,  and  must  be  filed  with  the  clerk  of  court  in  the  county  in  which 
the  person,  firm  or  corporation  creating  the  lien  has  or  maintains  his,  her, 
or  its,  principal  place  of  business  and  in  the  county  where  the  merchandise 
is  located  at  the  time  of  filing  notice.  The  filing  officers  shall  file  every 
such  notice  presented  to  him  or  her  for  that  purpose  and  shall  endorse 
thereon  its  number  and  the  time  of  its  receipt.  He  or  she  shall  enter  in  a 
book  provided  for  that  purpose,  in  separate  columns,  the  names  of  the 
parties  named  in  each  notice  so  filed  under  the  head  of  borrowers  and 
lenders,  the  number  of  such  notice  and  the  date  of  filing  thereof,  and  the 
general  character  of  the  merchandise  as  therein  stated.  The  names  of  the 
persons,  firms  or  corporations  creating  the  liens,  as  stated  in  the  notice, 
shall  be  arranged  in  alphabetical  order  under  the  head  of  borrower.  The 
filing  officer  at  the  time  of  filing  such  notice  shall,  upon  request,  issue  to 
the  person,  firm  or  corporation  filing  the  same  a  receipt  in  writing,  con- 
taining the  substance  of  the  entries  made  or  to  be  made  as  hereinabove 
provided,  and  shall  be  entitled  to  receive  for  his  services  hereunder  ten 
dollars  for  each  notice  filed  and  one  dollar  and  fifty  cents  for  each  receipt, 
to  be  paid  by  the  person,  firm  or  corporation  filing  same. 
1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-3.  Time  file  contract — scope  of  lien — effect  on  other  liens. — Such 
notice  may  be  filed  at  any  time  after  the  making  of  the  contract  and  shall 
be  effectual  from  the  time  of  the  filing  thereof  as  against  all  claims  of 
creditors  in  or  against  such  merchandise  thereafter  arising,  except  any  com- 
mon law  or  statutory  liens  of  processors,  mechanics,  artisians,  or  others, 
subsequently  attaching  to  such  merchandise  by  reason  of  work  or  services 
rendered  thereon  and  also  excepting  the  title  of  all  bona  fide  purchasers  of 
such  merchandise  in  the  ordinary  course  of  the  business  of  the  person,  firm 
or  corporation  creating  the  lien.  The  lien  created  by  this  article  shall  also 
be  subordinate  and  subject  to  all  liens  or  other  interests  in  favor  of  any 
third  party  upon  or  in  such  merchandise  which  were  duly  recorded  or  were 
otherwise  valid  against  the  lender  and  in  existence  at  the  time  of  the  filing 
of  the  notice. 

1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-4.  Payment  or  satisfaction  of  indebtedness  secured  by  lien — notice 
of  liens  filed  and  not  satisfied  good  for  10  years. — Upon  the  payment  or 
satisfaction  of  the  indebtedness  secured  by  any  lien  specified  in  this  article 
the  lender  or  his  legal  representative,  upon  the  request  of  any  person,  firm 
or  corporation,  interested  in  the  said  merchandise,  must  sign  and  acknowl- 
edge a  certificate  setting  forth  such  payment  or  satisfaction.  The  filing  of- 
ficer must,  on  receipt  of  such  certificate  or  copy  thereof  certified  as  re- 
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quired  by  law,  file  the  same  in  his  office  and  write  the  word  "discharged" 
on  the  book  where  the  notice  of  lien  is  entered  opposite  the  entry  thereof, 
and  the  lien  is  thereby  discharged.  All  notices  of  liens  filed  pursuant  to 
this  article  and  not  satisfied  by  filing  a  certificate  setting  forth  payment 
or  satisfaction  thereof  shall  be  deemed  to  be  and  remain  in  full  force  and 
effect  under  this  article  without  further  or  other  filing  for  a  period  of  ten 
years. 

1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-5.  Possession  of  merchandise  by  factor  or  commission  merchant  or 
third  party  for  his  account. — When  any  factor  or  commission  merchant,  or 
any  third  party  for  his  account,  shall  have  possession  of  merchandise  cov- 
ered by  any  such  agreement  such  factor  or  commission  merchant  shall  have 
a  continuing  general  lien,  as  set  forth  in  the  first  paragraph  of  this  article, 
without  filing  the  notice  provided  for  in  this  article. 
1938  (40)  1778;  1939  (41)  298,  446. 

§  8785-6.  Definitions. — The  terms  "factor"  and  "factors"  whenever  used 
in  this  article  shall  include  persons,  firms  and  corporations,  and  their  suc- 
•  cessors  in  interest  engaged  in  the  business  of  factoring  or  financing  sales  of 
merchandise,  or  of  purchasing  or  lending  on  the  security  of  receivables 
arising  out  of  such  sales,  who,  as  part  of  or  as  incidental  to  such  business, 
lend  upon  the  security  of  merchandise.  The  terms  "merchandise"  wherever 
used  in  this  article  shall  mean  any  personal  property  intended  for  sale, 
whether  or  not  after  further  manufacturing  or  processing,  and  does  not 
include  fixtures  or  other  trade  equipment  of  the  party  creating  the  lien, 
and  shall  not  include  motor  vehicles,  trailers,  refrigerators,  radios,  heating 
equipment,  air  conditioning  equipment,  stoves,  washers,  ironers,  vacuum 
cleaners,  and  other  electrical  or  mechanical  household  or  industrial  equip- 
ment or  accessories. 
1938  (40)  1776;  1939  (41)  298,  446. 

§  8785-7.  Construction. — This  article  is  to  be  construed  liberally  to  give 
effect  to  the  intent  to  create  a  lien  pursuant  to  its  provisions,  and  a  sub- 
stantial compliance  with  its  several  provisions  shall  be  sufficient  for  the 
validity  of  a  lien  and  to  give  jurisdiction  to  the  courts  to  enforce  the  same. 
Nothing  in  this  article  shall  be  construed  as  affecting  or  limiting  any  exist- 
ing or  future  liens  at  common  law  or  any  rights  at  common  law  of  any 
factor  or  commission  merchant  as  defined  in  section  8785-6. 
1938  (40)  1776;  1939  (41)  298,  446. 

§  8785-8.  Effect  on  other  statutes. — As  to  any  transaction  falling  within 
the  provisions  both  of  this  article  and  of  any  other  law  requiring  filing  or 
recording,  notice,  consent,  or  formalities  of  execution,  the  lender  shall  not 
be  required  to  comply  with  both,  but  by  complying  with  the  provisions  of 
either,  at  his  election,  may  have  the  protection  given  by  the  law  complied 
with. 
1938  (40)  1778;  1939  (41)  298,  446. 
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ARTICLE  4 

Other  Liens 

8788.  Owner  of  stock  animal.  8794.  Work  or  materials  furnished  rail- 
8789  thru  8791.  Employees  in  factories.  roads. 

8792.  Lien  on  motor  vehicle  for  damage.  8795  thru  8796.  General  lien  on  textiles. 

8793.  Lien  on  watercraft  for  damage. 

§  8788.  Lien  of  owners  of  stock,  etc.,  on  issue. — The  owner  of  any  stock 
horse,  jack,  bull,  boar  or  ram,  kept  by  him  for  the  purpose  of  raising  from, 
having  a  claim  by  contract  against  the  owner  of  any  mare  or  cow,  or  other 
stock,  for  service,  shall  have  a  prior  lien  on  the  issue  of  such  mare,  cow  or 
other  stock  for  the  amount  of  such  claim:  provided,  an  action  shall  be  in- 
stituted to  enforce  such  claim,  by  suit  before  a  magistrate  or  other  officer 
having  jurisdiction,  within  twelve  months  from  the  time  such  claim  shall 
have  accrued. 

1932  Code,  §  8781;  Civ.  C.  '22,  §  5702;  Civ.  C.  '12,  §  4172;  Civ.  C.  '02,  §  3068;  G.  S. 
2349;  R.  S.  2523;  1875  (15)  943. 

The  contract  referred  to  in  this  section      C.  156,  29  S.  E.  563,  Ann.  Cas.  16A,  580. 
may  be  by  parol.  Harby  v.  Wells,  52  S. 

§  8789.  Lien  of  employees  in  factories,  etc..  for  their  wages. — All  em- 
ployees of  factories,  mines,  mills,  distilleries,  and  all  and  every  kind  of  man- 
ufacturing establishment  of  this  State,  shall  have  a  lien  upon  all  the  output 
of  the  factory,  mine,  mill,  distillery  or  other  manufacturing  establishment 
by  which  they  may  be  employed,  either  by  the  day  or  month,  whether  the 
contract  be  in  writing  or  not,  to  the  extent  of  such  salary  or  wages  as  may 
be  due  and  owing  to  them  under  the  term  of  their  contract  with  the  em- 
ployer, such  lien  to  take  precedence  over  any  and  all  other  liens,  except  the 
lien  for  municipal,  state  and  county  taxes. 

1932  Code,  §  8782;  Civ.  C.  '22,  §  5703;  Civ.  C.  '12,  §  4173;  Civ.  C.  '02,  §  3069;  1897 
(22)  502;  1915  (29)  248. 

The   word   "employees"   in   Act,   XXII  that  some  right  had  attached  by  reason 

Stat.  502,  entitled  "employees,"  does  not  of  employer's  failure  to  move  promptly 

include   superintendent   and  bookkeeper  to   vacate   attachment,   such  portions   of 

of  a  mine.  Malcomson  v.  Wappoo  Mills,  affidavits  as  attempt  to  show  that  plain- 

86  F.  192.  tiff  was  a  manual  laborer,  and  employed 

Section  not  limited   to   laborers. — This  by  the  month,  for  the  evident  purpose  of 

section   is  not  limited  to   "laborers,"   as  bringing  him  within  this  section  and  the 

that    term    is    generally    understood,    as  sections    following    were    incompetent, 

those  who  work  by  the  day  with  com-  Moody  v.  Dudley  Lbr.  Co.,  138  S.  C.  478, 

pensation  usually  referred  to  as  wages.  137  S.  E.  141. 

Robertson  v  .Wise,  153  S.  C.  459,  151  S.  Officers  authorized  to  issue  attach- 
E.  87.  ment. — This  and  the  following  two  sec- 
Employee,  working  on  commission,  and  tions  are  sufficiently  definite  in  respect 
whose  wages  cannot  be  determined  un-  to  what  officer  of  court  was  to  issue  at- 
til  employer's  product  has  been  sold,  is  tachment  therein  authorized.  Moody  v. 
not  such  an  employee  as  entitled  him  to  a  Dudley  Lbr.  Co.,  138  S.  C.  478,  137  S.  E. 
lien  under  this  section  and  the  sections  141. 

following,  against  product  manufactured  Estoppel  to  move  to  dissolve  attach- 
by  employer.  Moody  v.  Dudley  Lbr.  Co.,  ment.  —  Where  employer,  after  attach- 
138  S.  C.  478,  137  S.  E.  141.  ment,  in  action  by  employee  claiming  a 
Affidavit  attempting  to  show  em-  lien  under  this  and  the  two  succeeding 
ployee  was  manual  laborer  incompetent,  sections,  filed  a  bond  to  release  attach- 
— Where  employee,  in  action  against  em-  ment  and  took  no  steps  for  vacation  of 
ployer,  wherein  he  filed  an  attachment,  attachment  for  six  months,  during  which 
was  given  permission  to  file  affidavits  on  time  it  moved  for  extension  in  which  to 
motion  to  dissolve  attachment  to  show  answer,  entered  plea  to  merits,  moved  for 
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reference,    and   took   sundry   other   pro-  Robertson  v.  Wise,  153  S.  C.  459,  151  S. 

ceedings,  employer  was  estopped  to  move  E.  87. 

to  dissolve  attachment.  Moody  v.  Dud-  Validity  of  employment. —  Employees 
ley  Lbr.  Co.,  138  S.  C.  478,  137  S.  E.  141.  held  entitled  to  recover  their  wages 
Estoppel  to  claim  employee  not  labor-  where  it  was  shown  that  they  were  em- 
er. — An  employer  filing  replevy  bond  ployed  by  an  agent  and  employee  of  the 
and  proceeding  to  trial  was  estopped  in  a  company  and  where  the  company  rati- 
subsequent  action  on  bond  to  claim  that  fied  their  employment.  The  conduct  of 
the  employee  was  not  a  laborer  within  the  company  was  held  to  estop  the  com- 
this  section.  Padgett  v.  Cunningham,  156  pany  from  claiming  that  the  person  em- 
S.  C.  356,  153  S.  E.  280.  ploying  them  was  not  its  agent  and  em- 
Additional  compensation.  —  Compen-  ployee  in  hiring  employees.  Little  et  al. 
sation  to  be  received  by  employee  in  v.  Edisto  Hardwood  Co.,  161  S.  C,  344, 
event  he  remained  in  employ  of  lumber  159  S.  E.,  646. 

company    for    definite    period    and    ren-  Employee,  working  on  commission.  — 

dered  satisfactory  service  was  additional  Employee  working  on  a  commission  not 

compensation  earned  by  employee,  and  entitled  to  a  lien  for  his  services  under 

was  not  a  mere  "bonus,"  but  wages  or  this  section.  Ibid. 
salary,  within  provisions  of  this  section. 

§  8790.     Enforcement  of  lien  of  employees  in  factories  may  be  enforced. — 

Any  one  entitled  to  the  provisions  of  this  article  may  begin  suit  upon  his  or 
her  demands  in  any  court  of  competent  jurisdiction,  and  at  the  time  of 
commencing  action  may  file  with  the  officer  out  of  whose  court  he  desires 
process  to  issue  an  affidavit  setting  forth  the  facts  out  of  which  his  or  her 
alleged  lien  arose,  the  amount  of  same,  and  shall  designate  the  property 
alleged  to  be  affected  by  said  lien;  thereupon  it  shall  be  the  duty  of  said 
officer  to  issue  his  process  in  the  nature  of  a  warrant  of  attachment,  direct- 
ing the  sheriff  of  the  county,  or  any  lawful  constable,  to  seize  so  much  of 
the  property  described  in  said  affidavit  as  may  be  necessary  to  satisfy  said 
alleged  lien.  The  officer  executing  aforesaid  process  shall  seize  and  take 
into  his  possession  and  custody,  according  to  the  mandate  of  said  process, 
the  property  described,  and  shall  hold  the  same  until  the  final  determina- 
tion of  the  suit  between  the  parties,  following  the  usual  practice  in  attach- 
ment cases  as  to  sale  after  judgment  if  the  property  seized  be  perishable 
and  ordered  sold  by  the  court:  provided,  that  should  the  party  claiming  to 
be  the  legal  owner  of  the  property  seized  desire  to  do  so  pending  suit,  he 
may  furnish  good  and  sufficient  security  for  the  payment  of  such  judg- 
ments as  may  be  recovered  by  plaintiff  against  him  in  suit  pending,  to  be 
approved  by  the  officer  issuing  the  process,  and  shall  thereupon  be  entitled 
to  the  custody  of  the  property  seized,  just  as  though  no  process  had  been 
issued  against  it:  provided,  that  the  claims  of  third  persons  shall  be  made 
and  determined  in  the  same  manner  as  such  claims  in  attachment  cases. 

1932  Code,  §  8783;  Civ.  C.  '22,  §  5704;  Civ.  C.  '12,  §  4174;  Civ.  C.  '02,  §  3070;  1897 
(22)  502;  1906  (25)  81. 

See  note  to  preceding  section. 

§  8791.  Costs  and  fees  of  officers. — The  costs  and  fees  of  officers  in  pro- 
ceedings under  sections  8789  and  8790  shall  be  the  same  as  in  cases  of  at- 
tachment under  the  Code. 

1932  Code,  §  8784;  Civ.  C.  '22,  §  5705;  Civ.  C.  '12,  §  4175;  Civ.  C.  '02,  §  3071;  1897 
(22)  502. 

§  8792.  Lien  on  motor  vehicle  for  damage  done  by  it. — When  a  motor 
vehicle  is  operated  in  violation  of  the  provisions  of  law,  or  negligently  and 
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carelessly,  and  when  any  person  receives  personal  injury  thereby,  or  when 
a  buggy  or  wagon  or  other  property  is  damaged  thereby,  the  damages  done 
to  such  person  or  property  shall  be  and  constitute  a  lien  next  in  priority  to 
the  lien  for  state  and  county  taxes  upon  such  motor  vehicle,  recoverable  in 
any  court  of  competent  jurisdiction,  and  the  person  sustaining  such  dam- 
ages shall  have  a  right  to  attach  said  motor  vehicle  in  the  manner  provided 
by  law  for  attachments  in  this  State:  provided,  that  this  section  shall  not  be 
effective  in  case  the  motor  vehicle  shall  have  been  stolen  by  the  breaking 
of  a  building  under  a  secure  lock,  or  when  the  vehicle  is  securely  locked. 
1932  Code,  §  8785;  Civ.  C.  '22,  §  5706;  1912  (27)  738. 


Constitutionality.  —  This  section  does 
not  violate  the  due  process  of  law  provi- 
sions of  Const,  art  1,  §  5,  and  U.  S.  Const. 
Amend.  14.  Merchants',  etc.,  Bank  v. 
Brigman,  106  S.  C.  362,  91  S.  E.  332,  L. 
R.  A.  1917E,  925,  4  A.  L.  R.  363,  cited  in 
Manufacturers'  Finance,  etc.,  Corp.  v. 
Bramlett,  157  S.  C.  419,  154  S.  E.  410. 

This  section  relates  to  and  is  germane 
to  the  title,  and  hence  does  not  violate 
Const,  art.  3,  §  17,  providing  that  each 
Act  shall  relate  to  but  one  subject  ex- 
pressed in  its  title.  Merchants',  etc.,  Bank 
v.  Brigman,  106  S.  C.  362,  91  S.  E.  332, 
L.  R.  A.  1917E,  925,  4  A.  L.  R.  363,  cited 
in  Manufacturers'  Finance,  etc.,  Corp  v. 
Bramlett,  157  S.  C.  419,  154  S.  E.  410. 

Valid  exercise  of  police  power. — This 
section  is  a  valid  exercise  of  the  police 
power.  In  re  McFadden,  112  S.  C.  258,  99 
S.  E.  838;  Merchants',  etc.,  Bank  v.  Brig- 
man, 106  S.  C.  362,  91  S.  E.  332,  L.  R.  A. 
1917E,  925,  4  A.  L.  R.  363,  cited  in  Manu- 
facturers' Finance,  etc.,  Corp  v.  Bramlett, 
157  S.  C.  419,  154  S.  E.  410. 

This  section,  being  a  public  Act,  puts 
the  whole  world  on  notice  that  the  claim 
of  one  who  sustains  personal  injury  or 
property  damages  from  the  illegal  or 
negligent  operation  of  a  motor  vehicle,  is 
superior  to  that  of  any  other  person, 
except  the  State  and  county,  and  a  mort- 
gagee takes  with  notice  of  the  Act. 
Merchants',  etc.,  Bank  v.  Brigman,  106 
S.  C.  362,  91  S.  E.  332,  L.  R.  A.  1917E, 
925,  4  A.  L.  R.  363,  cited  in  Manufactur- 
ers' Finance,  etc.,  Corp  v.  Bramlett,  157 
S.  C.  419,  154  S.  E.  410. 

Under  this  statute  the  lien  on  the  of- 
fending vehicle  came  into  existence  and 
attached  at  moment  the  injury  inflicted. 
In  such  case,  the  whole  world  is  put  on 
notice,  referable  to  the  time  of  the  ac- 
cident, of  the  existence  of  such  lien. 
Waldrop  v.  M.  &  J.  Finance  Corporation, 
178  S.  C,  527;  183  S.  E.,  460. 

Car  stolen  under  other  conditions.  — 
This  section  does  not  deprive  one  of 
property  without  due  process  where  the 
car  has  been  stolen  under  other  condi- 
tions; it  being  considered  the  offender. 
Ex  parte  Maryland  Motor  Car  Ins.  Co., 
117S.  C.  100,  108  S.  E.  260. 

Lien  dates  back  to  time  of  injury. — 
Lien  arising  by  reason  of  automobile  ac- 


cident dates  back,  as  respects  liability 
for  disposal  of  property  under  lien,  to 
time  of  injury.  State  v.  Campbell,  159  S. 
C.  128,  155  S.  E.  750. 

Lien  superior  to  homestead  claims. — 
This  section  creates  a  lien  which  is  su- 
perior to  homestead  claims  in  the  motor 
vehicle.  In  re  McFadden,  112  S.  C.  258, 
99  S.  E.  838. 

Lien  hereunder  is  next  in  priority  to 
lien  for  state  and  county  taxes  and  dates 
back  to  time  of  collision  regardless  of 
whether  or  not  the  vehicle  is  attached. 
Waldrop  v.  M.  &  J.  Finance  Corporation, 
178  S.  C,  527;  183  S.  E.,  460. 

Priority  over  federal  lien. — Where  non- 
tax paid  whiskey  was  not  found  in  truck 
until  after  truck  was  wrecked  in  yard  of 
claimant's  home,  claimant's  lien  on  truck 
for  damages  to  his  property,  under  this 
section,  was  superior  to  United  States 
forfeiture  right  which  related  back  to 
time  of  violation  of  federal  law,  which 
was  when  whiskey  was  first  discovered 
in  the  truck  after  the  wreck.  United 
States  v.  One  1939  Model  Ford  Pickup 
Truck,  etc.,  35  F.  S.  905. 

Sufficiency  of  affidavit. — Under  this 
section,  an  automobile  was  properly  at- 
tached, though  affidavit  did  not  show 
that  owner  was  responsible  for  manner 
in  which  it  was  driven  at  time  of  acci- 
dent. Petit  v.  Wise,  131  S.  C.  112,  126  S. 
E.   400. 

Under  this  section,  an  automobile  caus- 
ing injury  or  damage  while  operated 
negligently  or  carelessly  or  in  violation 
of  law  may  be  attached,  though  none  of 
the  conditions  required  by  §  529  of  Civil 
Procedure  Code,  are  shown  by  affidavit. 
Richbourg  v.  Ragin,  140  S.  C.  250,  138  S. 
E.   801. 

Action  in  rem. — Under  this  section  an 
injured  person  may  maintain  an  action 
in  rem  against  the  automobile  alone 
without  making  the  owner,  operator,  or 
any  one  else  a  party  defendant;  owner's 
remedy  being  by  intervening  and  set- 
ting up  his  rights  to  the  attached  car. 
Tolbert  v.  Buick  Car,  142  S.  C.  362,  140 
S.  E.  693. 

Change  of  venue. — Where  plaintiff,  su- 
ing for  personal  injuries  caused  by  auto- 
mobile, on  defendants'  motion  for  change 
of  venue  withdrew  all  demand  for  judg- 
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ment  against  defendants  personally,  and 
asked  to  proceed  as  proceeding  in  rem 
against  automobile  which  had  been  at- 
tached, such  action  was  authorized,  and 
court  was  not  without  jurisdiction,  and 
did  not  err  in  refusing  to  dissolve  at- 
tachment or  to  grant  change  of  venue. 
Williams  v.  Garlington,  131  S.  C.  289,  127 
S.  E.  20. 

Indictment. — Indictment  does  not  lie 
for  disposing  of  motor  vehicle  under  lien 
because  of  accident  until  after  judicial 
determination  of  existence  of  lien.  State 
v.  Campbell,  159  S.  C.  128,  155  S.  E.  750. 

Subrogation.  —  Where  injured  party 
was  entitled  to  statutory  lien  on  auto- 
mobile causing  injuries  and  where  in- 
demnity company  issuing  collision  policy 
covering  such  automobile  made  settle- 
ment with  insured  buyer  and  seller  while 
automobile  was  held  by  injured  party 
under  attachment,  injured  party  could 
not  recover  from  indemnity  company  un- 
der doctrine  of  subrogation.  Silverman  v. 
Dew,  182  S.  C.  457;  189  S.  E.  756. 

Punitive  damages.  —  Lien  hereunder 
entitles  lienholder  to  maintain  action  in 
trover  and  conversion  against  mort- 
gagee of  automobile  to  whom  mortgagor 
surrendered  vehicle  after  lienholder  sus- 
tained his  injuries.  Waldrop  v.  M.  &  J. 
Finance  Corporation,  178  S.  C,  527;  183 
S.  E„  460. 

Evidence  that  mortgagee  stated  that 
"he  had  a  mortgage  and  wanted  to  de- 
feat the  judgment"  (of  lienholder)  made 
a  question  for  jury  as  to  punitive  dam- 
ages. Waldrop  v.  M.  &  J.  Finance  Cor- 
poration, 178  S.  C,  527;  183  S.  E.,  460. 

But  where  evidence  showed  action  of 
mortgagee    in    selling    automobile    after 


collision  was  to  protect  mortgagee's  legi- 
timate interests  and  was  without  malice 
or  intent  to  injure  person  injured  in  au- 
tomobile accident,  mortgagee  was  held 
not  liable  for  punitive  damages.  Cox 
v.  Coleman  et  al„  189  S.  C.  218,  200  S. 
E.  762. 

Nor  does  fact  that  mortgagee,  in  mak- 
ing sale,  acts  intentionally,  warrant  pu- 
nitive damages;  for  one  may  do  an  in- 
tentional act  in  ignorance  that  he  is  do- 
ing a  hurt  or  wrong  to  another,  or  one 
may  do  an  intentional  act  under  the 
honest  belief  that  he  is  within  the  law 
and  his  rights  in  the  premises.  Ibid. 

And  fact  that  purchaser  was  not  delin- 
quent under  conditional  sales  contract  at 
time  mortgagee  made  sale  after  colli- 
sion is  immaterial  as  regards  right  of 
person  injured  in  the  accident  to  punitive 
damages  on  account  of  alleged  conver- 
sion, this  being  a  matter  solely  between 
mortgagor  and  mortgagee.  Ibid. 

No  application  to  property  of  govern- 
mental agency. — A  motorist  with  which 
school  bus  collided  could  not  maintain 
action  in  rem  against  bus  for  resulting 
damages  on  ground  that  motorist's  au- 
tomobile, by  reason  of  such  damages, 
was  "taken"  by  bus  without  just  com- 
pensation. Brooks  v.  One  Motor  Bus  Car- 
rying 1937-38  South  Carolina  License  V 
1357,  Motor  No.  45590,  Serial  No.  40476, 
190  S.  C.  379,  3  S.  E.  2d  42. 

A  statute  imposing  lien  on  motor  ve- 
hicle for  damage  done  by  vehicle  in- 
cludes motor  vehicles  of  private  persons 
and  corporations,  and  excludes  those 
owned  and  operated  by  governmental 
agencies  of  state  for  public  purposes. 
Ibid. 


§  8793.  Lien  on  watercraft,  including  outboard  motors  attached  to  same, 
for  damages  done  by  it. — When  a  water-craft  is  operated  and/or  main- 
tained in  violation  of  the  provisions  of  law,  or  negligently  and  carelessly, 
and  when  any  person  receives  personal  injury  thereby,  or  when  a  water- 
craft  or  other  property  is  damaged  thereby,  the  damages  done  to  such  per- 
son or  property  shall  be  and  constitute  a  lien  next  in  priority  to  the  lien 
for  state  and  county  taxes  upon  such  water-craft,  including  any  outboard 
motor  that  may  be  attached  to  same,  recoverable  in  any  court  of  competent 
jurisdiction,  and  the  person  sustaining  such  damage  shall  have  a  right  to 
attach  said  watercraft,  including  any  outboard  motor  that  may  be  attached 
to  same,  in  the  manner  provided  by  law  for  attachments  in  this  State: 
provided,  that  this  law  shall  not  be  effective  in  case  the  water-craft  and/or 
any  outboard  motor  attached  to  same  shall  have  been  stolen  by  the  break- 
ing of  a  building  under  a  secure  lock  or  when  the  water-craft  and/or  any 
outboard  motor  attached  to  same  is  securely  locked,  provided,  further, 
that  this  law  shall  not  be  effective  in  case  such  damage  is  sustained  upon 
waters  within  the  jurisdiction  of  federal  admiralty  courts. 
1933  (38)  461. 
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For  reference  article  2  of  this  chapter,  — A  federal  court  of  equity  can,  by  a  sup- 
see    8727.  plemental  bill,   foreclose  a  lien  created 

Prior  to  this  act  there  was  no  such  lien  by  the  provisions  of  this  section.  Win- 
in  this  State.  Greenwood,  etc.,  Ry.  v.  ston  &  Co.  v.  Georgia,  etc.,  R.,  34  F.  (2d) 
Strang,  77  F.  498.  163. 

Foreclosure    of   lien   by    federal   court. 

§  8794.     Persons  to  have  liens  on  railroads  for  work  or  materials. — Any 

person  to  whom  a  debt  is  due  for  labor  performed  or  furnished,  or  for  ma- 
terials furnished  and  actually  used  in  the  construction,  alteration  or  repair 
of  any  railroad  by  virtue  of  an  agreement  with  or  by  consent  of  the  owner 
or  corporation  or  person  controlling  and  operating  the  same  or  any  person 
having  authority  from  or  rightfully  acting  for  such  owner,  corporation  or 
person  in  procuring  or  furnishing  such  labor  or  materials,  or  any  person 
rendering  services  for  such  railroad  company,  shall  have  a  lien  upon  such 
railroad  and  upon  all  the  interests  of  such  owner,  corporation  or  person  as 
aforesaid  in  said  railroad,  to  secure  the  payment  of  the  debt  so  due  him  and 
the  costs  which  may  arise  in  enforcing  such  lien  under  the  provisions  of 
article  2  of  this  chapter.  Said  lien  shall  be  subject  to  all  the  provisions 
and  be  enforced  in  the  same  manner  as  provided  for  in  article  2  of  this 
chapter. 

1932  Code,  §  8786;  Civ.  C.  '22,  §  5691;  Civ.  C.  '12  §  4161;  Civ.  C.  '02,  §  3056;  1898 
(22)  779. 

§  8795.  General  lien  on  textiles  for  labor,  materials,  etc. — A  lien  on  ac- 
count of  work,  labor  and  materials  furnished  in  manufacturing,  finishing, 
bleaching,  mercerizing,  dyeing  and  printing  or  otherwise  processing  cot- 
ton, wool,  silk,  artificial  silk  or  goods  of  which  cotton,  wool,  silk,  or  ar- 
tificial silk  forms  a  component  part,  as  against  goods  in  the  lienor's  pos- 
session, shall  extend  to  any  unpaid  balance  of  account  for  work,  labor  and 
materials  furnished  in  the  course  of  any  such  process  in  respect  of  any  oth- 
er such  goods  of  the  same  owner  whereof  the  lienor's  possession  has  ter- 
minated. The  word  "owner,"  as  used  in  this  section  and  section  8796,  shall 
include  a  factor,  consignee  or  other  agent  intrusted  with  the  possession  of 
the  goods  held  under  said  lien  or  of  a  bill  of  lading  consigning  the  same  to 
him  with  authority  to  sell  the  same,  and  delivered  by  such  factor,  agent  or 
consignee  to  the  lienor  for  the  purposes  aforesaid. 
1932  Code,  §  8795;  1928  "(35)  1168. 

§  8798.  Enforcement  of  lien — sales — remedy  cumulative. — If  any  part  of 
the  amount  for  which  goods  are  held  under  said  lien  remains  unpaid  for  a 
period  of  sixty  days  after  the  earliest  item  of  said  amount  became  due 
and  payable,  the  lienor  may  sell  said  goods  at  public  auction,  first  publish- 
ing a  notice  of  the  time  and  place  of  said  sale  once  in  each  of  two  successive 
weeks  in  a  newspaper  published  in  the  town,  if  any,  otherwise  in  the  coun- 
ty, in  which  the  said  goods  are  situated,  the  last  publication  to  be  not  less 
than  five  days  prior  to  the  sale,  and  also  giving  five  days'  notice  of  said 
sale  by  posting  in  five  or  more  public  places  in  said  county,  one  whereof 
shall  be  in  the  town  or  city  ward  in  which  said  goods  are  situated,  and, 
if  the  residence  or  business  address  of  the  owner  of  said  goods  is  known  or 
can  be  ascertained,  sending  by  registered  mail  a  copy  of  such  notice  to  said 
owner  at  such  address  at  least  five  days  before  the  day  of  sale:  provided, 
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that  if  said  goods  are  readily  divisible,  no  more  thereof  shall  be  so 
sold  than  is  necessary  to  discharge  the  underlying  indebtedness  and  cover 
the  expenses  of  the  sale.  The  proceeds  of  sale  shall  be  applied  to  the  pay- 
ment of  said  indebtedness  and  said  expenses,  and  the  balance,  if  any,  shall 
be  paid  to  the  owner  or  person  entitled  thereto.  The  remedy  herein  pro- 
vided to  enforce  said  lien  shall  be  in  addition  to  any  other  provided  by  law. 
1932  Code,  §  8796;  1928  (35)  1168. 


CHAPTER  171 

Leasehold  Estates  and  Co-Tenancy 

Article  1.     Estates  for  Life  and  for  Years,  §  8797. 

Article  2.    Landlord  and  Tenant,  §  8804. 

Article  3.     Joint  Tenants  and  Tenants  in  Common,  §  8826. 


ARTICLE   1 
Estates  for  Life  and  for  Years 

8797.  Life    tenant's    death    before    rent  life  tenant. 

payable.  8800.  Tenant  holding  over  after  notice. 

8798.  Apportioning    rent    upon    life    ten-  8801.  Warranties  of  life  tenant, 
ant's  death.  8802.  Rule    in    Shelley's   Case. 

8799.  Gathering    of    crop    by    tenant    of  8803.  Attornment  by  tenant  to  stranger. 

§  8797.  Recovery  of  rent  if  life  tenant  die  before  it  is  payable. — Where 
any  tenant  for  life  shall  happen  to  die  before  or  on  the  day  on  which  any 
rent  was  reserved  or  made  payable  upon  any  demise  or  lease  of  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the  death  of  such  tenant 
for  life,  the  executors  or  administrators  of  such  tenant  for  life  shall  and 
may  recover  of  and  from  such  under-tenant  or  under-tenants  of  such  lands, 
tenements,  or  hereditaments,  the  rent  thereof  as  prescribed  in  the  next 
section. 

1932  Code,  §  8797;  Civ.  C.  '22,  §  5264;  Civ.  C.  '12,  §  3494;  Civ.  C.  '02,  §  2408;  G.  S. 
1805;  R.  S.  1924;  11  G.  2,  c.  19;  (2)  577. 

See  generally.  Garland  v.  Crow,  2  Bail      E.  105. 
24;  Newton  v.  Odom,  67  S.  C.  1,  9,  45  S. 

§  8798.  Proportion  of  rent  to  be  paid  at  death  of  life  tenant. — If  such  ten- 
ant for  life  die  on  the  day  on  which  the  rent  was  made  payable,  the  whole, 
or  if  before  such  day,  then  a  proportion  of  such  rent,  according  to  the  time 
such  tenant  for  life  lived  of  the  last  year  or  quarter  of  a  year,  or  other  time 
in  which  the  said  rent  was  growing  due  as  aforesaid,  making  all  just  allow- 
ances, or  a  reasonable  part  thereof  respectively. 

1932  Code,  §  8798;  Civ.  C.  '22,  §  5265;  Civ.  C.  '12,  §  3495;  Civ.  C.  '02,  §  2409;  G.  S. 
1806;  R.  S.  1924;  11  G.  2,  c.  19;  (2)  577. 

See  generally,  Newton  v.  Odom,  67  S.      CI,  9,  45  S.  E.  105. 
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§  8799.  Under-tenants  of  life  tenants  to  have  possession  until  crop  is 
secured. — If  any  person  shall  rent  or  hire  lands  of  a  tenant  for  life,  and 
such  tenant  for  life  dies,  the  person  hiring  such  land  shall  not  be  dis- 
possessed until  the  crop  of  that  year  is  finished,  he  or  she  securing  the  pay- 
ment of  the  rent  when  due. 

1932  Code.  §  8799;  Civ.  C.  '22,  §  5266;  Civ.  C.  '12,  §  3496;  Civ.  C.  '02,  §  2410;  G.  S. 
1807;  R.  S.  1926;  1789  (5)  111. 

Constitutionality. — This  section  is  con-  estate,  and  dies,  the  remaindermen  are 

stitutional,   though   construed  to   render  not  entitled  to  possession  until  the  end 

the  remaindermen  subject  to   the   lease  of  the  year,  but  are  entitled  to  compel 

for  the  remainder  of  the  year.   May  v.  the  lessee  to  secure  the  rent  for  the  un- 

Thomas,  94  S.  C.  158,  78  S.  E.  85,  6  A.  L.  expired    portion    of   such    year.    May    v. 

R.  1515.  Thomas,  94  S.  C.  158,  78  S.  E.  85,  6  A.  L. 

Right  of  remainderman  after  death  of  R.  1515. 

tenant   for   life. — This   security   must   be  Right    of    personal    representative.    — 

given  to  the  remainderman  for  the  pro-  Where  life  tenant  dies  after  March  1st, 

portion  that  arises  after  death  of  tenant  rent    goes    to   personal    representative, 

for  life.  Freeman  v.  Tompkins,   1  Strob.  Newton  v.  Odom,  67  S.  C.  1,  45  S.  E.  105; 

Eq.  53,  19  Am.  St.  Rep.  72,  11  L.  R.  A.  Bo  wen  v.   True,  74  S.  C.   486,   54  S.   E. 

(N.  S.)  689,  6  A.  L.  R.  1515.  1018,  Ann.  Cas.  12B,  245. 

Where  a  tenant  for  life  has  rented  the 

§  8800.  Penalty  on  tenants  continuing  in  possession  three  months  after 
demand  of  possession. — All  tenants,  whether  for  life  or  years,  by  sufferance 
or  at  will,  or  persons  coming  in  under  or  by  collusion  with  them,  who  shall 
hold  over  after  the  legal  determination  of  their  estates,  after  demand  made 
in  writing  over  after  the  legal  determination  of  their  estates,  after  demand 
made  in  writing  for  delivering  possession  thereof  by  the  person  having  the 
reversion  or  remainder  therein,  or  his  agent,  such  tenant  or  other  person 
holding  over  for  the  space  of  three  months  after  such  demand  shall  forfeit 
double  the  value  of  the  use  of  the  premises,  recoverable  by  action. 

1932  Code,  §  8800;  Civ.  C.  '22,  §  5267;  Civ.  C.  '12,  §  3497;  Civ.  C.  '02,  §  2411;  G.  S. 
1808;  R.  S.  1927;  1808  (5)  565. 

Constitutionality. — This  section  is  not  Trespass  by  tenant.  —  Tenant  under 
unconstitutional.  Talvande  v.  Cripps,  3  agreement  with  husband  or  life  tenant 
McC.  147.  holding  over  after  her  death  is,  as  to  re- 
Damages  for  holding  over  after  re-  maindermen,  a  trespasser.  Williams  v. 
covery  of  forfeiture. — Where  landlord  re-  Caston,  1  Strob.  130,  19  L.  R.  A.  845, 
covers  this  forfeiture  he  cannot  sue  for  11  L.  R.  A.  (N.  S.)  689,  29  L.  R.  A.  (N.  S.) 
damages  for  holding  over.  Cripps  v.  Tal-  1109,  1168,  6  A.  L.  R.  1515. 
vande,  4  McC.  20.  As  to  termination  of  tenancy  from  year 
Liability  for  this  forfeiture  begins  from  to  year,  see  Wilson  v.  Rodeman,  30  S.  C. 
demand  and  not  from  expiration  of  three  210,  8  S.  E.  855,  12  A.  L.  R.  1171;  McFall 
months.  Reeves  v.  McKenzie,  1  Bail.  497,  v.  McFall,  35  S.  C.  559,  14  S.  E.  985; 
15  Am.  Dec.  585,  17  Am.  Dec.  458,  25  L.  Newton  v.  Odom,  67  S.  C.  1,  9,  45  S.  E. 
R.  A.  (N.  S.)  793,  Ann.  Cas.  12A,  279.  105. 

§  8801.  Warranties  by  life  tenants  void. — All  warranties  which  shall  be 
made  by  any  tenant  for  life  of  any  lands,  tenements,  or  hereditaments,  the 
same  descending  or  coming  to  any  person  in  reversion  or  remainder,  shall 
be  void  and  of  none  effect. 

All  collateral  warranties  which  shall  be  made  of  any  lands,  tenements, 
or  hereditaments,  by  any  ancestor  who  has  no  estate  of  inheritance  in  pos-. 
session  in  the  same,  shall  be  void  against  his  heir. 

1932  Code,  §  8801;  Civ.  C.  '22,  §  5268;  Civ.  C.  '12,  §  3498;  Civ.  C.  '02,  §  2412;  G.  S. 
1809;  R.  S.  1928;  4  Ann.,  c.  16;  1712  (2)  437. 
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Conveyance  in  fee  by  tenant  for  years  nings,  40  S.  C.  168,  169,  18  S.  E.  257,  891, 
disavows  his  tenancy,  and  landlord  may  42  Am.  St.  Rep.  854,  89  Am.  St.  Rep.  109, 
recover  the  possession.  Trustees  v.  Jen-      53  L.  R.  A.  944. 

§  8802.  Rule  in  Shelley's  Case  abolished  in  certain  respects. — The  rule  of 
law  known  as  the  rule  in  Shelley's  Case  is  hereby  abolished  in  the  follow- 
ing particulars,  to-wit:  where,  by  deed  or  will  or  by  any  instrument  in  writ- 
ing, a  remainder  in  lands,  tenements,  hereditaments,  or  other  real  estate 
shall  be  limited  to  the  heirs,  or  heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  is  given,  the  persons  who,  on  the  termination 
of  the  life  estate,  are  the  heirs  or  heirs  of  the  body,  of  such  tenant  for  life, 
shall  take  as  purchasers  in  fee  simple,  by  virtue  of  the  remainder  so  limit- 
ed to  them.  The  provisions  of  this  section  shall  not  affect  wills,  deeds  and 
other  instruments  in  writing,  executed  prior  to  the  first  day  of  October, 
A.  D.  1924,  or  the  construction  of  such  wills,  deeds  and  other  instruments 
in  writing.  This  section  shall  take  effect  on  October  1st,  A.  D.  1924. 
1932  Code,  §  8802;  1924  (33)  1140. 

§  8803.  Attornments  to  strangers  by  tenants  void. — To  prevent  the  diffi- 
culty and  expense  to  which  landlord  or  landlords,  lessor  or  lessors,  may  be 
put  by  the  fraudulent  practice  of  tenants  in  attorning  to  strangers  who 
claim  title  to  the  estates  of  their  respective  landlord  or  landlords,  lessor  or 
lessors  (whereby  the  possession  of  estates  in  lands,  tenements  and  heredita- 
ments, is  rendered  very  precarious,  and  such  landlord  or  landlords,  lessor 
or  lessors,  are  by  that  means  turned  out  of  possession  of  their  respective 
estates),  all  and  every  such  attornment  and  attornments  of  any  tenant  or 
tenants  of  any  lands,  tenements,  or  hereditaments,  shall  be  deemed  and 
taken  to  be  absolutely  null  and  void,  to  all  intents  and  purposes  whatso- 
ever; and  the  possession  of  their  respective  landlord  or  landlords,  lessor 
or  lessors,  shall  not  be  deemed  or  construed  to  be  anywise  changed,  altered, 
or  affected  by  any  such  attornment  or  attornments:  provided,  that  nothing 
herein  contained  shall  extend  to  vacate  or  affect  any  attornment  made  pur- 
suant to,  and  in  consequence  of,  some  judgment,  decree,  or  order  of  court, 
or  made  with  the  privity  and  consent  of  the  landlord  or  landlords,  lessor 
or  lessors. 

1932  Code,  §  8803;  Civ.  C.  '22,  §  5269;  Civ.  C.  '12,  §  3499;  Civ.  C.  '02,  §  2413;  G.  S. 
1810;  R.  S.  1929;  (2)  G.  2  c.  19;  (2)  575. 

Attornment  to  true  owner.  —  Tenant  v.  Williams,  41  S.  C.  134,  19  S.  E.  290. 
under  trespasser  could  with  his  consent  As  to  estoppel  to  deny  landlords'  title, 

attorn  to  the  true  owner.  Moore  v.  John-  see  Harvey  v.  Harvey,  26  S.  C.  608,  2  S. 

son,  2  Speers  288.  E.   3,   120  Am.   St.   Rep.   60,   35   L.   R.   A. 

As  to  attornment  to  stranger,  see  Hill  836. 
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ARTICLE  2 
Landlord  and  Tenant 


8804.  Payment  of  rent  for  period  longer 
than   12  months. 

8805.  Termination   of  lease. 

8806.  Writing   required   for   lease   longer 
than  year. 

8807.  Recovery   of  reasonable  rental. 
8808  thru  8810.  Desertion  of  premises  by 

tenant. 

8811.  Removal  of  tenant  holding  over. 

8812.  Ejectment  of  tenant  at  will. 

8813.  Tenant   holding  over  or  failing  to 
pay  rent. 

8814.  Failure  to  give  possession  pursuant 
to  notice. 

8815.  Alterations   and  removals   by  ten- 


ant. 

8816.  Payment  to  grantor  before  notice 
of  grant. 

8817.  Payment  of  rent  before  removal  of 
goods  under  execution. 

8818.  Distress   for  rent. 

8819.  Sale  to  bona  fide  purchaser. 

8820.  Distress  subject  to  prior  liens. 

8821.  Distress  after  expiration  of  lease. 

8822.  Removal  before  expiration  of  term. 

8823.  Action  for  rent  by  life  tenant. 

8824.  Unreasonable   distress. 

8825.  Sale  of  goods  not  replevied. 
8825-1.  Parol  contracts  in  certain  coun- 
ties terminate. 


§  8804.  Payment  in  anticipation  of  rent  for  period  longer  than  12  months. 
— Any  payment  made  in  anticipation  of  rent,  for  a  longer  period  than 
twelve  months,  shall  not  be  considered  a  valid  discount  against  the  claims 
and  rights  of  third  persons. 

1932  Code,  §§  8804,  8875;  Civ.  C.  '22,  §  5270;  Civ.  C.  '12,  §  3500;  Civ.  C.  '02,  §  2414;  G. 
S.  1810;  R.  S.  1930;  1876  (16)  92. 


Notice  supplying  want  of  registry.  — 

Sufficient  notice  may  supply  want  of 
registry.  City  Council  v.  Page,  Speers  Eq. 
159,  4  L.  R.  A.  (N.  S.)  702. 

Relation  of  landlord  and  tenant.  — 
Where  mortgage  provides  that  after  sale 
and  conveyance,  under  power  therein, 
the  mortgagor  shall  be  tenant  of  the  pur- 
chaser, at  stipulated  rent,  the  relation  of 
landlord  and  tenant  is  established.  Swy- 
gert  v.  Goodwin,  32  S.  C.  146,  10  S.  E. 
933;  Brewster  v.  McNab,  36  S.  C.  274,  15 
S.  E.  233,  49  L.  R.  A.  438. 

Contract  with  laborer.  —  As  to  when 
contract  with  laborer  is  not  a  lease,  see 


McCutchen  v.  Crenshaw.  40  S.  C.  511,  19 
S.  E.  140,  4  L.  R.  A.  (N.  S.)  700,  Ann. 
Cas.   16C,   1114. 

Enforcement.  —  This  section  was  en- 
forced as  to  recording  in  City  Council  v. 
Page,  Speers  Eq.  159,  4  L.  R.  A.  (N.  S.) 
702. 

See  also  Gentry  v.  Recreation,  Inc.,  192 
S.  C.  429,  7  S.  E.  (2d)  63,  where  the  court 
points  out  that  the  provision  with  refer- 
ence to  forty  days  is  a  strange  bit  of 
legislative  oversight  because  long  since 
repealed  with  regard  to  other  recording 
statutes. 


§  8805.  When  and  how  lease  shall  terminate. — Every  lease  or  written 
agreement  hereafter  to  be  entered  into,  for  the  renting  and  leasing  of  lands 
and  tenements,  shall  absolutely  and  unequivocally  end  and  determine  at 
the  period  therein  stated,  without  it  being  obligatory  on  the  tenant  or  the 
landlord  to  give  the  notice  required  by  law. 

1932  Code,  §  8805;  Civ.  C.  '22,  §  5271;  Civ.  C.  '12,  §  3501;  Civ.  C.  '02,  §  2415;  G.  S. 
1811;  R.  S.  1931:  1817  (6)  67. 


In  general. — Where  lease  by  its  ex- 
press terms  terminated  five  years  from 
its  date,  no  notice  of  termination  was  re- 
quired to  be  given  by  either  lessor  or 
lessee  under  this  section.  National  Bank 
v.  People's  Gro.  Co.,  153  S.  C.  118,  150 
S.  E.  478. 

Charge  as  to  rights  between  landlord 
and  tenant's  mortgagee. — A  tenant  at 
will  held  over  under  a  lease  which  had 
terminated  on  the  date  of  its  expiration 
by  the  express  provisions  of  this  sec- 
tion, after  notice  that  an  increased  rental 


would  be  charged  thereafter.  Under  the 
succeeding  section  the  new  holding 
would  have  been  for  a  year  at  most;  it 
was  not  a  tenancy  from  year  to  year. 
The  tenant's  goods  were  taken  under  a 
chattel  mortgage,  but  subsequently  the 
landlord  seized  them  under  a  distress 
warrant  for  rent  and  sued  the  mortgage 
creditor  to  determine  right  of  possession. 
It  was  held,  that  it  was  error  to  charge 
that,  if  the  rent  contract  antedated  the 
mortgage,  to  find  for  plaintiff,  but,  if 
the  mortgage  antedated  the  contract,  to 
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find    for    defendant,    leaving    it    to    the 
jury  to  say  whether  the  change  in  rental 


made  a  new  contract.  Simmons  v. 
tin,  123  S.  C.  349,  116  S.  E.  441. 


Mar- 


§  8806.  No  parol  lease  valid  for  more  than  one  year. — No  parol  lease  shall 
give  a  tenant  a  right  of  possession  for  a  longer  term  than  twelve  months 
from  the  time  of  entering  on  the  premises;  and  all  such  leases  shall  be 
understood  to  be  for  one  year,  unless  it  be  stipulated  to  be  for  a  shorter 
term. 

1932  Code,  §  8806;  Civ.  C.  '22,  §  5272;  Civ.  C.  '12,  §  3502;  Civ.  C.  '02,  §  2416;  G.  S. 
1812;  R.  S.  1932;  1817  (6)  67. 


See  also  section  7042  and  notes  thereto. 

In  general. — This  section  seems  to  be 
merely  prohibitory  of  parol  leases  for  a 
longer  period  than  one  year,  and,  in 
avoiding  the  contract  of  the  parties  to 
the  extent  it  would  otherwise  operate, 
makes  it  good  for  one  year.  Davis  v. 
Pollock,  36  S.  C.  544,  15  S.  E.  718,  721. 

From  the  statutes  and  the  decisions  in- 
terpreting them  the  following  principles 
may  be  deduced:  (1)  A  parol  lease  gives 
a  tenant  a  right  of  possession  for  a  term 
of  twelve  months  from  the  time  of  en- 
tering on  the  premises.  If  the  lease  is  for 
a  term  less  than  twelve  months,  of 
course,  the  tenant  would  only  be  en- 
titled to  hold  possession  for  the  time 
stipulated  after  entering  into  possession 
of  the  premises.  (2)  A  parol  lease  under- 
taking to  give  a  tenant  a  right  of  pos- 
session for  a  longer  term  than  twelve 
months  is  within  the  statute  of  frauds. 
Nevertheless,  if  the  tenant  is  permitted 
to  enter  on  the  premises  by  virtue  of 
such  agreement,  he  shall  have  a  right  of 
possession  for  twelve  months  from  the 
time  of  such  entry,  but  no  longer.  (3)  A 
parol  lease  under  which  the  tenant  en- 
ters upon  the  premises  shall,  after  the 
term  of  twelve  months  from  the  time 
of  entering  on  the  premises,  have  the 
effect  of  an  estate  at  will  only.  (4)  If  a 
landlord  refuses  to  permit  a  tenant  to 
enter  on  the  premises  under  a  parol 
lease,  no  action  shall  be  brought  to 
charge  him  upon  such  contract,  even  if 
the  lease  is  not  for  a  term  exceeding 
twelve  months.  Hillhouse  v.  Jennings, 
60  S.  C.  373,  38  S.  E.  599.  2  L.  R.  A.  (N. 
S.)  739,  49  L.  R.  A.  (N.  S.)  39,  L.  R.  A. 
1916D,  887,  27  A.  L.  R.  668. 

Validity  of  parol  lease. — Such  parol 
lease  has  been  held  valid  for  certain 
purposes  in  Hillhouse  v.  Jennings,  60 
S.  C.  373,  38  S.  E.  599,  2  L.  R.  A.  (N.  S.) 
739,  49  L.  R.  A.  (N.  S.)  39,  L.  R.  A.  1916D, 
887,  27  A.  L.  R.  668.  and  also  in  Davis 
v.  Pollock,  35  S.  C.  584,  15  S.  E.  897;  God- 
ard   v.   South   Carolina   R.   Co.,   2   Rich. 


346,  349,  42  Am.  Dec.  126,  12  Am.  St. 
Rep.  45;  McDonald  v.  Elfe,  1  N.  &  McC. 
501,  12  Am.  Dec.  308;  Clark  v.  Bynum,  3 
McC.  298,  15  Am.  Dec.  633,  Ann.  Cas.  17C, 
502. 

But  it  does  not  give  right  to  possession 
against  a  landlord  or  any  person  claim- 
ing under  him  after  the  first  year.  State 
v.  Mays,  24  S.  C.  190,  195. 

Continuation  after  termination  of  pa- 
rol lease. — If  a  tenant  under  a  parol 
lease  for  a  year  simply  continues  in  pos- 
session after  termination  of  lease,  he 
may  be  a  tenant  at  will,  or  a  tenant  from 
year  to  year  according  to  circumstances. 
Matthews  v.  Hipp,  66  S.  C.  162,  44  S.  E. 
577,  42  L  .R.  A.  (N.  S.)  653. 

And  assignee  of  lessee  under  written 
lease  executed  after  expiration  of  12 
month  period  could  maintain  ejectment 
against  tenant  under  parol  lease.  Pure 
Oil  Co.  of  the  Carolinas  v.  Strom,  172 
S.  C.  77,  172  S.  E.  780. 

Tenancy  existing  where  landlord  and 
tenant  entered  into  a  parol  lease  of  bar- 
bershop for  an  indefinite  term  at  a 
weekly  rental,  which  continued  for  sev- 
eral years,  ripened  into  a  "tenancy  from 
year  to  year,"  entitling  tenant  to  a  rea- 
sonable notice  before  the  end  of  the  cal- 
endar year  or  the  termination  of  the 
lease.  McNulty  v.  Windham,  182  S.  C. 
462;  189  S.  E.  754. 

Rights  of  trustee  in  bankruptcy.  — 
Where  tenant  entered  into  possession  of 
premises  under  parol  lease,  and  there 
was  no  express  stipulation  as  to  dura- 
tion of  tenancy,  trustee  in  bankruptcy 
of  his  estate  is  entitled  to  hold  premises 
for  full  year  upon  paying  monthly  rental. 
In  re  Schwartzman,  167  F.  399,  405. 

Charge  as  to  rights  between  landlord 
and  tenant's  mortgagee.  —  See  note  to 
preceding  section. 

Construed  in  the  dissenting  opinion  of 
National  Bank  v.  People's  Gro.  Co.,  153 
S.  C.  118,  150  S.  E.  478;  Workman  v. 
Copeland,  117  S.  C.  214,  108  S.  E.  022,  110 
S.  E.  526. 


§  8807.  Rents — how  recovered  where  demises  are  not  by  deeds. — It  shall 
and  may  be  lawful  to  and  for  any  landlord  or  landlords,  where  the  agree- 
ment is  not  by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands, 
tenements,  or  hereditaments,  held  or  occupied  by  a  tenant  or  tenants,  in  an 
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action  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed;  and  if, 
in  evidence  on  the  trial  of  such  action,  any  parol  demise,  or  any  agreement 
(not  being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  appear,  the 
plaintiff  in  such  action  shall  not  therefor  be  nonsuited,  but  may  make  use 
thereof  as  an  evidence  of  the  amount  of  the  damages  to  be  recovered. 

1932  Code,  §  8807;  Civ.  C.  '22,  §  5273;  Civ.  C.  '12,  §  3503;  Civ.  C.  '02,  §  2417;  G.  S. 
1813;  R.  S.  1933;  11  G.  2  c.  19;  (2)  576. 

Plaintiff  need  not  show   title  in  him-  16  Am.  Rep.  659,  61  Am.  St.  Rep.  570,  22 

self.— Plaintiff  need  show  no  further  title  L.   R.   A.   614,   Ann.   Cas.    15C,   403,   Ann. 

than   that   defendant  holds   under  lease  Cas.  18A,  148. 

from  him.   Moorehead  v.  Barrett,   Chev.  Erroneous    exclusion    of    testimony. — 

99.  40  L.  R.  A.  338.  Under  this  section  it  is  error  to  exclude 

But  defendant  may  show  title  in  an-  testimony  offered  tending  to  show  how 
other,  if  lessor  declared  he  would  not  long  the  defendant  had  been  in  the  en- 
claim  rent  if  title  was  in  another.  Wood  joyment  of  the  use  and  occupation  of  the 
v.  Chambers,  3  Rich.  150,  89  Am.  St.  Rep.  premises  and  the  rental  value  thereof, 
74.  114.  and    whether    she    had    paid    any    rent 

Defenses. — It  is  good  defense  to  such  therefor    during    the    year.    Hellams    v. 

action  that  the  defendant  has  been  de-  Patton,  44  S.  C.  454,  22  S.  E.  608,  610,  42 

prived  of  the  beneficial  enjoyment  of  the  L.  R.  A.  (N.  S.)  649. 
premises.  Coogan  v.  Parker,  2  S.  C.  255, 

§  8808.     Provision  for   landlords  where  tenants  desert  premises. — If  any 

tenant  holding  any  lands,  tenements,  or  hereditaments,  or  where  the  rent 
reserved  shall  be  full  three-fourths  of  the  yearly  value  of  the  demised 
premises  who  shall  be  in  arrear  for  one  year's  rent,  shall  desert  the  demised 
premises,  and  leave  the  same  uncultivated  or  unoccupied,  it  shall  and  may 
be  lawful  to  and  for  two  or  more  magistrates  of  the  county  (having  no  in- 
terest in  the  demised  premises),  at  the  request  of  the  lessor  or  landlord,  or 
his,  her,  or  their  bailiff  or  receiver,  to  go  upon  and  view  the  same,  and  to 
affix,  or  cause  to  be  affixed,  on  the  most  notorious  part  of  the  premises, 
notice  in  writing,  what  day  (at  the  distance  of  fourteen  days  at  least)  they 
will  return  to  take  a  second  view  thereof. 

1932  Code,  §  8808;  Civ.  C.  '22.  §  5274;  Civ.  C.  '12,  §  3504;  Civ.  C.  '02,  §  2418;  G.  S. 
1814;  R.  S.  1934;  11  G.  2,  c.  19;  (2)  577. 

When  tenant  justified  to  quit. — Tenant  Jurisdiction  of  trial  justices.  —  As  to 

is  justified  in  quitting  when  landlord's  jurisdiction  of  trial  justices,  see  Good- 
title  has  been  sold  under  execution  by  gion  v.  Latimer,  26  S.  C.  208,  2  S.  E.  1; 
the  sheriff.  Holmes  v.  McMaster,  1  Rich.  Carlisle  v.  Prior.  48  S.  C.  183,  26  S.  E.  244, 
Eq.  340.  Ann.  Cas.  15C,  317. 

§  8809.  Abrogation  of  lease  for  nonpayment  of  arrears  of  rent. — If,  upon 
such  second  view,  the  tenant,  or  some  person  on  his  or  her  behalf,  shall 
not  appear  and  pay  the  rent  in  arrear,  then  the  said  magistrates  may  put 
the  landlord  or  landlords,  lessor  or  lessors,  into  the  possession  of  the  said 
demised  premises;  and  the  lease  thereof  to  such  tenant,  as  to  any  demise 
therein  contained  only,  shall  from  thenceforth  become  void. 

1932  Code,  §  8809;  Civ.  C.  '22,  §  5275;  Civ.  C.  '12,  §  3505;  Civ.  C.  '02,  §  2419;  G.  S. 
1815;  R.  S.  1935;  11  G  2,  c.  19;  (2)  577. 

§  8810.     Tenant  may  appeal  from  proceedings  on  desertion  of  premises. — 

Such  proceedings  of  the  said  magistrates  shall  be  examinable  in  a  summary 
way  by  the  courts  of  common  pleas  of  the  respective  counties  in  which  such 
lands  or  premises  lie,  which  courts  are  empowered  to  order  restitution  to  be 
made  to  such  tenant,  together  with  his  or  her  expenses  and  costs,  to  be 
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paid  by  the  lessor  or  landlord,  if  they  shall  see  cause  for  the  same;  and,  in 
case  they  shall  affirm  the  act  of  the  said  magistrates  to  award  costs,  not 
exceeding  twenty-five  dollars,  for  the  frivolous  appeal. 

1932  Code,  §  8810;  Civ.  C.  '22,  §  5276;  Civ.  C.  '12,  §  3506;  Civ.  C.  '02,  §  2420;  G.  S. 
1816;  R.  S.  1936;  (2)  577. 

§  8811.     How  tenants  in  writing  or  by  parol  holding  over  may  be  removed. 

— On  the  determination  of  any  lease,  in  writing,  or  by  parol,  of  any  lands 
and  tenements  within  this  State  when  the  lessee  shall  hold  over  thereafter, 
any  two  magistrates  in  the  county  where  the  same  may  be  situated,  are 
authorized  and  required,  on  the  complaint  and  due  proof  thereof  by  any 
lessor,  his  heirs  or  assigns,  to  place  the  names  of  twenty-four  neighboring 
persons,  qualified  by  law  to  serve  as  jurors,  in  a  box,  and  from  them  draw 
the  names  of  eighteen,  and  shall  thereupon  issue  their  warrant,  in  the  na- 
ture of  a  summons,  directed  to  the  sheriff  or  any  constable  of  the  county, 
commanding  such  officer  to  summon  the  said  eighteen  persons  to  attend  at 
a  certain  place,  within  four  days,  and  at  a  place  appointed;  and  from  the 
said  eighteen  qualified  jurors  so  summoned,  twelve  shall  be  drawn  in  the 
same  manner,  who  shall  be  empanelled  to  try  the  facts:  provided,  that  if, 
from  the  said  eighteen  so  summoned,  the  number  of  twelve  cannot, 
from  any  cause,  be  had,  the  magistrates  are  authorized  to  complete  the 
number  from  the  remaining  originally  selected.  And  the  said  magistrates 
shall  also  summon  the  said  lessee,  or  any  other  person  claiming  or  coming 
into  possession  under  him,  at  the  same  time,  and  in  the  same  way,  like- 
wise to  appear  before  them  to  show  cause,  if  any  such  lessee  or  other 
person  may  have,  why  possession  of  the  premises  should  not  be  forthwith 
restored  to  such  lessor,  his  heirs  or  assigns;  and  if,  upon  hearing  the  case, 
the  jury  shall  be  satisfied  that  the  complainant  is  entitled  to  the  possession 
of  the  premises  in  question,  they  shall  so  find;  whereof  the  magistrates  shall 
make  a  record,  and  shall  thereupon  issue  their  warrant,  directed  to  the 
sheriff  of  the  county  wherein  the  lands  are  situated,  commanding  him 
forthwith  to  deliver  to  such  lessor,  his  heirs  or  assigns,  full  possession  of 
the  premises,  and  to  levy  all  expenses  incurred,  of  the  goods  and  chattels  of 
the  lessee,  or  the  person  in  possession  as  aforesaid. 

1932  Code,  §  8811;  Civ.  C.  '22,  §  5277;  Civ.  C.  '12,  §  3507;  Civ.  C.  '02,  §  2421;  G  .S. 
1817;  R.  S.  1937;  1812  (5)  676;  1817  (6)  67;  1839  (11)  31;  (14)  525. 

Demand    for    possession. — No    previous  tribunal  had  jurisdiction.  Follin  v.  Coog- 

demand  for  possession  is  required.  Kell-  an,  12  Rich.  44. 
er  v.  Pagan,  54  S.  C.  255,  32  S.  E.  353,  355.  Other  remedies.  —  That  landlord  may 

Notice   to   quit. — No   notice  to   quit   is  proceed  in  ejectment  under  this  section 

necessary,  as  originally  required  by  Act  does    not    preclude   him    from    invoking 

of  1812.  Davis  v.  Carew,  1  Rich.  275.  simple  and  more  summary  method  pro- 

The  Acts  of  1808  and  1817  have  not  al-  vided    in    8813,    if   authorized    by    facts, 

tered  the  common  rule  of  three  months'  Bamberg  Banking  Co.  v.  Matthews,  132 

notice  to  quit  in  tenancy  from  year  to  S.  C.  130,  128  S.  E.  718. 
year.  Godard  v.   South   Carolina  R.   Co.,  Single  magistrate  may  eject  tenant. — 

2  Rich.  346,  42  Am.  Dec.  126,  20  Am.  St.  A  single  magistrate  may  eject  a  tenant 

Rep.  45.  of  '-lands."  Keller  v.  Pagan,  54  S.  C.  255, 

Jurisdiction  exclusive.  —  The  jurisdic-  32  S.  E.  353. 
tion  under  this  section  is  exclusive  and  Sufficiency    of    summons. — The    sum- 
final.   Leonard   v.   McCool,   3    Strob.    Eq.  mons   must   show   upon   its   face  the   al- 
44;  Moultrie  v.  Dixon,  26  S.  C.  296,  2  S.  E.  legations    necessary    to    give    this    juris- 
24.  diction.    Goodgion   v.    Latimer,   26   S.    C. 

But  superior  court  may,  under  proper  208,  2  S.  E.  1. 
proceedings  decide  whether  the  inferior         Mandamus  to  compel  sheriff  to  execute 
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warrant. — Where,  on  verdict  against  the 
lessee  and  one  holding  under  him,  the 
justices  have  issued  the  proper  warrant 
to  the  sheriff,  mandamus  will  lie  to 
compel  him  to  execute  same;  and  the 
fact  that  certiorari  proceedings  are  pend- 
ing before  a  judge  of  another  circuit  is 
immaterial,  when  such  proceedings  are 
void  for  lack  of  jurisdiction.  State  v. 
Black,  34  S.  C.  194,  13  S.  E.  361. 

Ejectment  without  legal  process.  — 
Landlord  has  no  right  to  take  law  into 
his  own  hands  and  eject  such  tenant 
without  legal  process.  Sharp  v.  Kinsman, 
18  S.  C.  108,  89  Am.  Dec.  491,  11  L.  R.  A. 
(N.  S.)  468,  L.  R.  A.  1916C,  456,  474. 

Refusal  to  lease  from  purchaser  or 
surrender  possession. — Party  in  posses- 
sion declining  to  lease  from  purchaser  of 
the  lands  or  to  surrender  possession, 
magistrates  have  no  jurisdiction  here- 
under to  eject  him.  Goodgion  v.  Latimer, 
26  S.  C.  208,  2  S.  E.  1. 

Determination  of  lease  by  agreement. 
— Lease  may  be  determined  by  agree- 
ment of  forfeiture  for  non-payment  of 
rent.  Follin  v.  Coogan,  12  Rich.  44. 

Defenses.  —  In  special  proceedings  by 
landlords  against  their  tenant,  under 
this  section,  to  eject  him  for  having  held 
over  after  expiration  of  the  lease,  the 
question  of  title  to  real  estate  is  not  in- 
volved, and  is  no  defense.  Turner  v. 
Walker,  110  S.  C.  155,  96  S.  E.  481. 

Abatement  for  pendency  of  other  ac- 


tions.— As  regards  abatement  for  pend- 
ency of  other  actions,  an  action  of  eject- 
ment against  a  trespasser,  or  trespass  to 
try  title,  and  an  action  to  construe  an 
alleged  deed  or  mortgage  and  to  cancel 
the  record  thereof  as  a  cloud  on  title,  and 
for  damages,  are  entirely  different  causes 
of  action  from  a  special  proceeding  by 
landlords  against  a  tenant  who  has  held 
over  after  expiration  of  lease,  under  this 
section,  before  a  special  tribunal  of  two 
magistrates  and  a  jury,  to  eject  him.  Tur- 
ner v.  Walker,  110  S.  C.  155,  96  S.  E.  481. 

What  proceeding  res  adjudicata.  — 
Proceedings  brought  by  landlords  against 
a  tenant  to  eject  him  as  a  trespasser, 
dismissed  by  the  magistrate  for  want  of 
jurisdiction  on  the  tenant's  pleading  that 
title  is  involved,  is  not  res  adjudicata  in 
special  proceedings  brought  by  the  land- 
lords against  the  tenant  before  two  mag- 
istrates and  a  jury,  under  this  section, 
which  is  between  landlord  and  tenant 
as  such.  Turner  v.  Walker,  110  S.  C.  155, 
96  S.  E.  481. 

In  proceedings,  under  this  section,  by 
landlords  against  their  tenant  to  eject 
him  for  holding  over  after  expiration  of 
lease,  an  order  of  a  circuit  judge  dis- 
solving injunction  granted  on  account 
of  the  pendency  of  another  action,  was 
res  adjudicata  against  the  contention  of 
the  tenant  that  the  result  of  the  former 
action  was  conclusive.  Turner  v.  Walk- 
er, 110  S.  C.  155,  96  S.  E.  481. 


§  8812.  Ejectment  of  tenants  at  will,  domestic  servants,  etc. — When  any 
person  or  persons  have  gone,  or  shall  hereafter  go,  into  possession  of  any 
land  or  tenement  of  another,  either  as  a  tenant  at  will,  or  under  a  contract 
to  serve  another,  either  as  a  domestic  servant  or  common  laborer,  or  other- 
wise, and  shall  refuse  or  neglect  to  quit  the  premises  so  occupied,  when  re- 
quired by  the  person  letting  the  same,  or  upon  the  termination  of  the  con- 
tract, either  by  its  own  limitation  or  from  any  other  cause,  it  shall  be  lawful 
for  the  person  letting  the  premises  to  apply  to  any  magistrate,  whose  duty 
it  shall  be  to  have  a  notice  served  upon  the  person  or  persons  so  refusing  to 
quit,  to  show  cause  before  him,  at  the  expiration  of  ten  days  from  the  per- 
sonal service  of  such  notice,  why  he  should  not  be  ejected;  and  if  no  suffici- 
ent cause  be  then  shown,  it  shall  be  the  duty  of  the  magistrate  forthwith 
to  issue  his  warrant,  directed  to  the  sheriff  or  any  constable,  requiring  him, 
without  delay,  to  eject  such  person  or  persons  from  the  premises  to  let, 
and  authorizing  him  to  use  such  force  as  may  be  necessary. 

1932  Code,  §  8812;  Civ.  C.  '22,  §  5278;  Civ.  C.  '12,  §  3508;  Civ.  C.  '02,  §  2422;  G.  S. 
1818;  R.  S.  1938;  1866  (13)  416. 


Jurisdiction  of  magistrate.  —  Mag- 
istrate has  jurisdiction  to  determine 
whether  as  a  fact  the  relation  of  land- 
lord and  tenant  exists;  and  if  so,  wheth- 
er of  the  character  required;  and  his 
conclusion,  though  erroneous,  is  no 
ground  for  prohibition  by  superior  court. 
State  v.  Fickling,  10  S.  C.  301,  111  Am.  St. 


Rep.  957;  Morris  v.  Palmer,  44  S.  C.  462, 
22  S.  E.  726. 

But  such  interference  will  be  made 
when  it  appears  that  the  issue  was  not 
within  jurisdiction  of  magistrate.  Bald- 
win v.  Cooley,  1  S.  C.  256,  12  Am.  Dec. 
607;  State  v.  Fickling,  10  S.  C.  301,  111 
Am.  St.  Rep.  957. 
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Where  a  tenant  leases  land  for  a  year,  enters  under  promise  of  landlord  to  exe- 

but  continues  possession  for  two  years  cute  a  new  lease,  which  he  afterwards 

longer,  it  is  not  tenancy  at  will,  and  mag-  refuses  to  do,  he  does  not  become  a  ten- 

istrate  has  no  jurisdiction.  State  v.  Fort,  ant  at  will  under  this  section.  Morris  v. 

24  S.  C.  510.  Palmer,  44  S.  C.  462,  22  S.  E.  726. 

Jurisdictional  facts  must  appear  upon  In  ejectment  where  tenant  is  alleged 

the  face  of  the  notice.  Goodgion  v.  Lati-  to  be  a  tenant  at  will  the  court  must  first 

mer,  26  S.  C.  208,  2  S.  E.  1;  Carlisle  v.  determine,  as  a  matter  of  fact,  whether 

Prior,  48  S.  C.  183,  26  S.  E.  244,  Ann.  Cas.  or  not  the  case  comes  within  the  provi- 

15C,  317;  Baldwin  v.  Cooley,  1  S.  C.  256,  sions  of  this  section;  he  must  find  that 

12  Am.  Dec.  607.  a  tenancy  at  will  actually   existed.   Ex 

Finality  of  findings  of  fact  by  magis-  parte  Wingate,  166  S.  C,  440,  165  S.  E., 

tract. — Findings  of  fact  by  magistrate  are  176. 

final  and  cannot  be  reviewed  under  any  Landlord  was  not  required  to  proceed 

process.  State  v.  Fort,  24  S.  C.  510.  under  this  section  where  tenancy  at  will 

But  where  the  character  of  the  ten-  was    terminated    by    proper    notice,    he 

ancy  depends  upon  a  written  instrument  might  resort  to  the  more  summary  meth- 

and  the  magistrate  construes  it  as  not  od    provided    in    section    8813.    Monarch 

creating-  a  tenancy  at  will,  the  superior  Mills  v.  Godshall,  173  S.  C.  286,  175  S.  E. 

court,  upon  contrary  construction,   will,  552. 

upon    proper    proceedings,    restrain    his  Appeal. — As  to  appeal  under  this  sec- 
order.  State  v.  Fort,  24  S.  C.  510.  tion,  see  Moultrie  v.  Dixon,  26  S.  C.  296, 

Tenants  at  will.  —  Where  sub-tenant  2  S.  E.  24. 

§  8813.  Tenants  holding  over  or  failing  pay  rent — service  of  notices  on 
tenants. — In  all  cases  where  tenants  hold  over  after  the  expiration  of  their 
lease  or  contract  for  rent,  whether  the  same  be  in  writing  or  by  parol,  or 
shall  fail  to  pay  the  rent  when  the  same  shall  become  due,  the  landlord  is 
hereby  authorized  and  empowered,  either  in  person  or  by  agent,  to  demand 
possession  thereof  from  the  tenant  or  person  in  possession  thereof;  and  in 
case  of  refusal  or  resistance,  it  shall  be  lawful  for  the  person  so  letting  said 
premises,  houses  or  tenements,  his  agent  or  attorney,  to  apply  to  a  magis- 
trate whose  duty  it  shall  be  to  have  a  notice  served  upon  the  person  or 
persons  so  refusing  to  be  dispossessed,  to  show  cause,  before  him,  if  any  he 
can,  at  an  hour  to  be  named  by  the  magistrate,  in  such  notice,  on  the 
fourth  day  after  the  service  of  said  notice  upon  the  tenant,  exclusive  of  the 
date  of  such  service,  why  he  should  not  be  dispossessed.  Service  of  a  writ- 
ten notice  of  demand  by  or  on  behalf  of  the  landlord  upon  the  tenant  for 
the  possession  of  the  premises  and  service  of  the  notice  of  the  magistrate 
requiring  the  tenant  to  show  cause  why  he  should  not  be  ejected,  together 
with  copies  of  the  petition  or  affidavit  on  the  part  of  the  landlord,  may  be 
made  upon  the  tenant  person  in  the  same  manner  as  is  provided  by  law  for 
the  service  of  a  summons  in  actions  pending  in  the  courts  of  common  pleas 
of  this  State;  and  if  he  fails  to  show  sufficient  cause,  it  shall  be  the  duty 
of  the  magistrate  forthwith  to  issue  his  warrant,  directed  to  the  sheriff 
of  the  county  or  any  constable  thereof,  requiring  him  without  delay  to  dis- 
possess said  person  or  persons  from  the  premises  so  let,  and  authorizing 
him  to  use  such  force  as  may  be  necessary;  provided,  that  said  magistrate 
shall  receive  fifty  cents  for  issuing  said  notice  and  warrants,  the  sheriff  or 
constable  a  fee  of  one  dollar  for  executing  the  same,  to  be  paid  by  the  party 
so  refusing  to  be  dispossessed,  and  if  said  costs  cannot  be  collected  from  the 
tenant,  then  the  same  shall  be  paid  by  the  landlord,  except  in  case  of  con- 
stables and  magistrates  in  counties  where  they  receive  salaries:  provided, 
that  in  case  any  tenant  is  wrongfully  dispossessed,  he,  she  or  they  may 
have  an  action  for  damages  against  said  landlord:  provided,  further,  that 
either  party  to  the  proceeding  shall  have  the  right  to  appeal,  which  appeal 
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shall  stay  further  proceedings  upon  the  tenant  entering  into  bond  with 
sufficient  surety  or  sureties  to  pay  the  landlord  all  damages  which  he  may 
sustain  thereby:  provided,  further,  that  on  demand  for  trial  by  jury  of  eith- 
er party  to  the  proceedings,  trial  by  jury  shall  be  allowed  to  decide  the 
issue  of  fact  arising  thereunder.  Provided,  further,  that  where  no  person 
can  be  found  in  possession  of  the  premises  the  notice  provided  for  herein 
may  be  served  by  leaving  a  copy  thereof  affixed  to  the  most  conspicuous 
part  of  the  premises,  if  the  premises  shall  have  remained  unoccupied  for  a 
space  of  twenty  days  or  more  immediately  prior  to  the  date  of  said  service. 
1932  Code,  §  8313;  Civ.  C.  '22,  §  5279;  Civ.  C.  '12,  §  3509;  Civ.  C.  '02,  §  2423;  G.  S. 
1819;  R.  S.  1939;  1878  (16)  635;  1894  (21)  823;  1898  (22)  791;  1901  (23)  726;  1929  (36) 
252;  1939  (41)  150. 


Notes  under  section  274  as  to  powers  of 
magistrate  should  be  consulted  in  con- 
nection with  this  section. 

In  general. — That  landlord  may  pro- 
ceed in  ejectment  under  §  8811  does  not 
preclude  him  from  invoking  simple  and 
more  summary  method  provided  in  this 
section,  if  authorized  by  facts.  Bamberg 
Banking  Co.  v.  Matthews,  132  S.  C.  130, 
128  S.  E.  718. 

Constitutionality. — This  section  is  not 
unconstitutional.  Frazee  v.  Bratton,  26 
S.  C.  348,  2  S.  E.  125;  Swygert  v.  Good- 
win. 32  S.  C.  146,  10  S.  E.  933. 

Operation  of  section. — This  section  be- 
comes operative  only  "after  the  expira- 
tion of  *  *  *  contract  for  rent,"  so  that 
a  statutory  demand  by  the  landlord, 
made  in  an  interview  with  the  tenant  be- 
fore the  expiration  of  such  contract, 
did  not  entitle  the  landlord  to  put  in 
force  the  remedies  of  the  statute.  Biber  v. 
Dillingham,   111   S.  C.   502,  98  S.  E.   798. 

Jurisdiction. — This  section  gives  juris- 
diction only  when  record  shows  a  case 
under  it.  Baldwin  v.  Cooley,  1  S.  C.  256, 
12  Am.  Dec.  607;  Goodgion  v.  Latimer, 
26  S.  C.  208,  2  S.  E.   1. 

Whether  landlord  may  summarily  pro- 
ceed in  ejectment  under  this  section 
must  be  determined  by  allegations  of  ap- 
plication and  facts  proved.  Bamberg 
Banking  Co.  v.  Matthews,  132  S.  C.  130, 
128  S.  E.  718. 

See  also  Monarch  Mills  v.  Godshall, 
173  S.  C.  286,   175  S.  E.  552. 

Jurisdiction  of  magistrate  under  this 
section  is  dependent  on  existence  of  re- 
lation of  landlord  and  tenant.  Ex  parte 
Associated  Hotels,  144  S.  C.  483,  142  S.  E. 
600. 

Only  in  case  of  demand  for  possession 
of  premises  from  alleged  holdover  ten- 
ant and  refusal  or  resistance  may  person 
letting  premises  lawfully  apply  to  mag- 
istrate for  remedy  of  ejectment,  and, 
until  such  prerequisites  are  shown,  the 
magistrate  has  no  authority  to  assume 
and  exercise  jurisdiction  in  ejectment 
proceeding.  Sessions  v.  Johnson,  185  S.  C. 
177;  193  S.  E.  635. 

Action  on  bond,  required  by  magis- 
trate  of   tenants   in   proceedings   to   dis- 


possess tenant  holding  over  after  ter- 
mination of  lease  under  statute  pro- 
viding that  appeal  from  proceedings 
shall  operate  as  a  stay  upon  the  tenant 
entering  into  a  bond  with  sufficient  sure- 
ty to  pay  landlord  all  damages  sustained 
thereby,  if  exceeding  the  sum  of  $100, 
cannot  be  brought  before  magistrate. 
American  Oil  Co.  v.  Cox,  182  S.  C.  419; 
189  S.  E.  660. 

Jurisdiction  of  magistrate  entertain 
actions  of  forcible  entry  and  detainer  is 
not  affected  by  the  value  of  the  prop- 
erty, the  possession  of  which  is  sought 
to  be  recovered,  but  is  dependent  upon 
the  value  of  the  possession.  American 
Oil  Co.  v.  Cox,  182  S.  C.  419;  189  S.  E. 
660. 

Nature  of  proceeding. — This  proceed- 
ing is  not  an  action  involving  title  to 
land,  but  a  summary  proceeding.  State 
v.  Marshall,  24  S.  C.  507;  Swygert  v. 
Goodwin,  32  S.  C.  146,  10  S.  E.  933. 

Relation  of  landlord  and  tenant  pre- 
requisite. —  The  conventional  relation 
of  landlord  and  tenant  is  a  prerequisite 
to  the  assumption  and  exercise  of  juris- 
diction by  a  magistrate  in  a  summary 
proceeding.  Stewart-Jones  Co.  v.  She- 
han,  127  S.  C.  451,  121  S.  E.  374.  Metro- 
politan Life  Ins.  Co.  v.  Stukey,  194  S. 
C.  469,  10  S.  E.  (2d)  3. 

And  an  allegation  of  fraud  in  procure- 
ment of  lease  was  not  sufficient  to  oust 
the  jurisdiction  of  magistrate.  Metro- 
politan Life  Ins.  Co.  v.  Stukey,  194  S.  C. 
469,  10  S.  E.  (2d)  3. 

Contract  indispensable  to  relationship. 
— Without  a  contract  between  the  par- 
ties, expressed  or  implied,  the  relation- 
ship of  landlord  and  tenant  cannot  exist. 
Stewart-Jones  Co.  v.  Shehan,  127  S.  C. 
451,  121  S.  E.  374. 

The  relation  of  landlord  and  tenant 
was  held  established  under  covenant  and 
power  of  sale  contained  in  mortgage. 
Brewster  v.  McNab,  36  S.  C.  274,  15  S.  E. 
233,  49  L.  R.  A.  438.  It  was  also  held  es- 
tablished by  the  contract  in  Rakestraw 
v.  Floyd,  54  S.  C.  288,  32  S.  E.  419. 

Agreement  whereby  defendants  agreed 
to  operate  hotel  property  and  deduct 
certain  expenses  from  gross  receipts  and 
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whereby  defendants  were  to  receive 
fifty  per  cent,  of  net  profit  for  services 
was  held  not  to  establish  relation  of 
landlord  and  tenant  necessary  to  give 
magistrate  jurisdiction  of  proceeding  un- 
der this  section.  Ex  parte  Associated 
Hotels,  144  S.  C.  483,  142  S.  E.  600. 

In  regard  to  existence  of  relation  of 
landlord  and  tenant  a  written  contract  of 
sale  may  be  rescinded,  and  a  rent  con- 
tract substituted,  even  by  parol.  Lewis  v. 
Cooley,  81  S.  C.  461,  62  S.  E.  868;  Fripp 
v.  Fripp,  Rice  Eq.  84,  108,  15  Am.  Dec. 
300,  572,  74  Am.  Dec.  658,  128  Am.  St. 
Rep.  396;  Moseley  v.  Witt,  79  S.  C.  141, 
60  S.  E.  520.  19  L.  R.  A.  (N.  S.)  881,  Ann. 
Cas.  13C,  647,  17  A.  L.  R.  866. 

Relation  to  be  determined  by  magis- 
trate.— In  a  summary  proceeding  to  re- 
cover possession  of  the  premises,  it  is 
competent  for  the  magistrate  to  deter- 
mine as  a  fact  whether  the  relationship 
of  landlord  and  tenant  exists.  Stewart- 
Jones  Co.  v.  Shehan,  127  S.  C.  451,  121 
S.  E.  374;  Metropolitan  Life  Ins.  Co.  v. 
Stukey,  194  S.  C.  469,  10  S.  E.  (2d)  3. 

Nature  of  tenancy  determined  by  mag- 
istrate.— What  sort  of  tenancy  was  cre- 
ated by  the  parol  contract,  and  whether 
rent  was  due,  were  questions  of  fact  to 
be  determined  by  the  magistrate  and  not 
reviewable  above.  Goodgion  v.  Latimer, 
26  S.  C.  208,  2  S.  E.  1. 

Tenant  estopped  to  deny  landlord's 
title. — A  tenant  is  estopped  by  his  rela- 
tionship to  deny  his  landlord's  title. 
Stewart-Jones  Co.  v.  Shehan,  127  S.  C. 
451.  121  S.  E.  374. 

Termination  of  tenancy. — Where  land- 
lord and  tenant  had  a  rental  agreement 
by  which  the  property  was  held  by  the 
month,  requiring  on  the  part  of  each, 
thirty  days'  notice  for  termination,  there 
could  be  no  termination  until  the  pro- 
cedure provided  by  the  parties  was  prac- 
ticed to  end  the  tenancy,  notwithstand- 
ing the  landlord's  procedure  under  this 
section.  Biber  v.  Dillingham,  111  S.  C. 
502.  98  S.  E.  798. 

Demand  for  possession  is  a  necessary 
prerequisite  under  this  statute.  Keller 
v.  Pagan,  54  S.  C.  255,  32  S.  E.  353,  355. 

To  lay  foundation  for  magistrate's  is- 
suance of  peremptory  writ  of  ejectment, 
a  demand  for  immediate  possession  of 
premises  is  required,  and  the  refusal  or 
resistance  must  be  at  the  time  the  de- 
mand for  possession  is  made.  Sessions 
v.  Johnson,  185  S.  C.  177;  193  S.  E.  635. 

And  rule  to  show  cause  must  show  on 
its  face  the  allegations  of  demand  for 
possession  and  refusal  or  resistance,  to 
give  magistrate  jurisdiction.  Sessions  v. 
Johnson.  185  S.  C.  177;  193  S.  E.  635. 

Notice. — Where  a  tenant  began  his  oc- 


cupancy of  premises  at  a  stipulated 
monthly  rental,  and  for  three  successive 
years  regularly  attorned  to  the  landlord 
with  no  notice  of  change,  he  was  not  a 
tenant  at  will,  but  was  a  tenant  from 
year  to  year,  and  before  ejection  under 
this  section,  was  entitled  to  notice  look- 
ing to  the  end  of  the  calendar  year.  May- 
nard  v.  Campbell,  115  S.  C.  226,  105  S. 
E.  351;  See  also,  McNulty  v.  Windham, 
182  S.  C.  462,  189  S.  E.  754. 

Failure  to  pay  rent. — In  ejectment  ac- 
tion to  recover  possession  of  premises  for 
failure  of  tenant  to  pay  rent,  wherein 
tenant  failed  to  show  sufficient  cause 
for  not  paying  rent,  landlord  was  en- 
titled to  possession  of  premises  although 
after  commencement  of  ejectment  pro- 
ceedings tenant  tendered  amount  of  rent 
due.  Bowers  v.  Lide,  191  S.  C.  505,  5  S. 
E.  (2d)  283. 

Remedy  for  wrongful  dispossession. — 
This  section  provides  that  a  tenant 
wrongfully  dispossessed  shall  have  legal 
action  for  his  damages,  and  the  tenant 
cannot  by  injunction  prevent  cancella- 
tion of  lease  and  compel  acceptance  of 
rent.  Trakas  v.  Mitchell,  111  S.  C.  160, 
97  S.  E.  245. 

Estoppel  to  claim  damages  for  eviction. 
— A  judgment  dispossessing  a  tenant  in 
a  proceeding  under  this  section,  so  long 
as  it  is  unreversed,  estops  the  tenant 
from  claiming  damages  for  the  eviction, 
except  for  excessive  force  used  therein, 
though  the  statute  provides  that  a  ten- 
ant wrongfully  dispossessed  shall  have 
an  action  for  damages.  Williams  v.  Co- 
lumbia Mills  Co.,  100  S.  C.  363,  85  S.  E. 
160. 

Punitive  damages. — Under  this  section 
punitive  damages  may  be  allowed.  Wil- 
liams v.  Columbia  Mills  Co.,  100  S.  C. 
363,  85  S.  E.   160. 

Port  Utilities  Commission  of  Charles- 
ton v.  Marine  Oil  Co.,  173  S.  C.  346,  175 
S.  E.  818. 

Miscellaneous  references. — As  to  length 
of  notice  to  tenant  and  waiver  thereof, 
see  Mayes  v.  Evans,  80  S.  C.  362,  61  S. 
E.  216,  657.  As  to  retention  of  cheque  as 
payment  of  rent,  see  English  v.  McDo- 
wall,  82  S.  C.  282,  64  S.  E.  390.  As  to  ap- 
plication for  change  of  venue,  see  Witte 
v.  Cave,  73  S.  C.  15,  52  S.  E.  736;  Mayes 
v.  Evans,  80  S.  C.  362,  61  S.  E.  216,  657; 
Startex  Mills  v.  Comer,  184  S.  C.  126, 
191  S.  E.  903.  As  to  right  of  appeal  prior 
to  Act  of  1901,  see  Keller  v.  Pagan,  54 
S.  C.  255,  32  S.  E.  353,  355.  As  to  duty  of 
landlord  to  improve  or  repair  property 
see  Port  Utilities  Commission  of  Charles- 
ton v.  Marine  Oil  Co.,  173  S.  C.  346,  175 
S.  E.  818. 


§  8814.     Penalty  for  not  delivering  possession  in  accordance  with  notice  of 
intention  to  quit. — In  case  any  tenant  shall  give  notice  in  writing  of  his 
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intention  to  quit  the  premises  rented  by  him,  and  shall  not  accordingly  de- 
liver up  the  possession  at  the  time  in  such  notice  contained,  the  said  tenant, 
his  executors  or  administrators,  shall  pay  to  the  landlord  double  the  rent 
which  he  otherwise  would  have  been  liable  to  pay:  provided,  nevertheless, 
that  nothing  herein  contained  shall  be  construed  to  give  such  tenant  a  right 
to  discontinue  or  determine  his  tenancy  by  such  notice,  in  any  other  man- 
ner than  according  to  the  laws  of  force  at  the  time  of  giving  the  same. 

1932  Code,  §  8814;  Civ.  C.  '22,  §  5280;  Civ.  C.  '12,  §  3510;  Civ.  C.  '02,  §  2424;  G.  S. 
1820;  R.  S.  1940;  (2)  578;  1808  (5)  565. 

Notice  of  intention  to  terminate  lease,  terminate  a  lease  from  year  to  year  has 
— To  terminate  a  lease  from  year  to  year,  been  given  a  reasonable  time  before  the 
notice  of  such  intention  must  be  given  a  end  of  the  calendar  year  must  be  de- 
reasonable  time  before  the  end  of  the  termined  by  the  jury.  Jones  v.  Spartan- 
calendar  year.  Jones  v.  Spartanburg  Her-  burg  Herald  Co.,  44  S.  C.  526,  22  S.  E. 
aid  Co.,  44  S.  C.  526,  22  S.  E.  731.  731. 

Whether    the    notice    of    intention    to 

§  8815.     Tenant  not  allowed  to  make   alterations  or  remove  buildings. — 

It  shall  not  be  lawful  for  any  tenant  to  make  alterations  or  remove  build- 
ings erected  upon  the  leased  premises,  without  permission  first  had  in 
writing,  under  pain  of  forfeiting  the  residue  of  the  unexpired  term  of  said 
lease  or  agreement,  parol  or  written;  which  said  forfeiture  shall  be  ascer- 
tained by  magistrate,  with  the  jurors  to  be  drawn  in  the  same  manner  as 
is  prescribed  by  section  8811  and  with  like  powers  where  the  landlord  is 
to  be  placed  in  possession. 

1932  Code,  §  8815:  Civ.  C.  '22,  §  5281;  Civ.  C.  '12,  §  3511;  Civ.  C.  '02,  §  2425;  G.  S. 
1821;  R.  S.  1941;  1817  (6)  68;  1839  (11)  31. 

In  general. — Superior  court  will  not  in-         This  section  was  enforced  in  McDonald 

terfere  with  the  magistrate  court  merely  v.  Elfe,  1  N.  &  McC.  501,   12  Am.  Dec. 

for  irregularity  in  proceeding,  if  acting  308;   Clarke  v.   Bynum,   3  McC.   298,   15 

within  the  jurisdiction.  McDonald  v.  Elfe,  Am.  Dec.  633,  Ann.  Cas.  17C,  502. 
1  N.  &  McC.  501,  12  Am.  Dec.  308. 

§  8816.  Effect  of  payment  of  rent  to  grantor. — No  tenant  shall  be  preju- 
diced or  damaged  by  payment  of  any  rent  to  any  grantor  or  conusor,  or  by 
breach  of  any  condition  for  nonpayment  of  rent,  before  notice  shall  be 
given  to  him  of  such  grant  by  the  conusee  or  grantee. 

1932  Code,  §  8816;  Civ.  C.  '22,  §  5282;  Civ.  C.  '12,  §  3512;  Civ.  C.  '02,  §  2426;  G.  S. 
1823;  R.  S.  1942. 

§  8817.     Payment  of  rent  before  removal  of  goods,  etc..  under  execution. — 

No  goods  or  chattels  whatsoever,  lying  or  being  in  or  upon  any  messuages, 
lands  or  tenements,  which  are  or  shall  be  leased  for  life  or  lives,  term  of 
years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  an  exe- 
cution or  any  pretense  whatsoever,  unless  the  party  at  whose  suit  the  said 
execution  is  sued  out  shall,  before  the  removal  of  such  goods  from  off  the 
said  premises,  by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of 
the  said  premises,  or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or 
shall  be  due  for  rent  for  the  said  premises  at  the  time  of  the  taking  of  such 
goods  or  chattels  by  virtue  of  such  execution:  provided,  the  said  arrears 
of  rent  do  not  amount  to  more  than  one  year's  rent;  in  case  the  said  arrears 
shall  exceed  one  year's  rent,  the  party  at  whose  suit  such  execution  is  sued 
out,  on  paying  the  said  landlord  or  his  bailiff  one  year's  rent,  may  proceed 
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to  execute  his  judgment;  and  the  sheriff  or  other  officer  is  hereby  empow- 
ered and  required  to  levy  and  pay  to  the  plaintiff  as  well  the  money  so 
paid  for  rent  as  the  execution  money. 

1932  Code,  §  8817;  Civ.  C.  '22,  §  5283;  Civ.  C.  '12,  §  3513;  Civ.  C.  '02,  §  2427;  G.  S. 
1824;  R.  S.  1943;  1712  (2)  547;  1878  (14)  511. 


See  notes  under  sections  8819-8820. 

In  general. — English  Statute  (8  Ann. 
C.  14)  as  amended,  is  in  force  in  South 
Carolina.  Fidelity  Trust,  etc.,  Co.  v.  Da- 
vis, 158  S.  C.  400,  155  S.  E.  622. 

Construction. — This  is  a  remedial  stat- 
ute, and  must  be  construed  liberally.  Mal- 
Comson  v.  Wappoo  Mills.  85  F.  907,  910. 

Lien  and  distress  cumulative  remedies. 
— Landlord's  lien  for  rent  on  crops  raised 
and  rieht  of  distress  are  cumulative.  Fi- 
delity Trust,  etc.,  Co.  v.  Davis,  158  S.  C. 
400,   155  S.  E.   622. 

Conditions  precedent  to  landlord's 
right  to  distrain. — The  distress  must  be 
for  rent  only;  when  the  relation  of  land- 
lord and  tenant  exists;  when  the  rent  re- 
served is  certain;  when  rent  is  in  ar- 
rears, provided  that  landlord  may  dis- 
train before  such  rent  becomes  due,  in 
'  the  event  tenant  removes  property  from 
demised  premises,  if  distress  be  made 
within  10  days  from  removal;  when  prop- 
erty belongs  to  tenant  in  his  own  right. 
Fidelity  Trust,  etc.,  Co.  v.  Davis,  158  S.  C. 
400,  155  S.  E.  622. 

Landlord's  preferred  lien.  —  Landlord 
has  preferred  lien  which  will  be  enforced 
as  against  proceeds  of  such  goods  and 
chattels  when  sold  by  trustee,  in  bank- 
ruptcy against  tenant.  In  re  Bishop,  153 
F.   304.   309. 

Landlord  has  no  lien  for  his  rent  until 
he  has  levied  by  distress,  therefor  if 
he  is  prevented  from  exercising  the  right 
to  distrain  by  court  process,  the  claim  for 
priority  of  the  landlord  will  be  protected. 
Ex  parte  Stackley  et  al.,  161  S.  C,  278, 
159  S.   E.,   622. 

Mortgage  and  rent  lien. — Landlord's 
claim  for  rent  has  preference  over  that 
of  chattel  mortgagee's  where  chattels 
were  placed  on  premises  before  mortgage 
was  executed.  Ex  parte  Stackley  et  al., 
161  S.  C.  278,  159  S.  E.,  622. 

Landlord's  claim  upon  pressing  ma- 
chines for  buyer's  unpaid  rent  was  prior 
to  seller's  mortgage  lien  thereon  where 
machines  were  moved  into  building  be- 
fore sale  was  completed  and  mortgage 
recorded,  and  landlord  had  no  actual 
knowledge  of  mortgage  before  recorda- 
tion. United  States  Hoffman  Machinery 
Corporation  v.  Harris,  167  S.  C.  443,  166 
S.    E.    613. 

That  tenant  after  renting  building  and 
buying  and  installing  pressing  machines 
therein  formed  pressing  business  part- 
nership with  another  could  not  affect 
landlord's  claim  on  pressing  machines 
for  partnership's  unpaid  rent.  United 
States   Hoffman   Machinery  Corporation 


v.  Harris,  167  S.  C.  443,  166  S.  E.  613. 

This  section  does  not  extend  to  case 
where  rent  is  not  due  and  goods  are  not 
subject  to  distress  for  rent  in  arrears. 
Watson  v.  Hudson,  3  Brev.  60;  Ayres  v. 
Depras,  2  Speers  367;  In  re  Connor,  12 
Rich.  349;  Dawson  v.  Dewan,  12  Rich. 
499,  Ann.  Cas.  16  B,  986. 

Only  a  lien  for  the  rent  due  is  given  to 
the  landlord;  not  right  to  distrain  goods 
taken  in  execution.  Hamilton  v.  Reedy,  3 
McC.  38. 

By  this  section  only  personal  chattels 
are  meant;  not  chattels  real.  Hamilton  v. 
Reedy,  3  McC.  38. 

Distraint  of  personalty. — Landlord  may 
distrain  on  tenant's  personalty  for  rent  in 
arrears,  but  only  where  property  is 
owned  by  tenant  in  his  own  right.  Fi- 
delity Trust,  etc.,  Co.  v.  Davis,  158  S.  C. 
400,   155   S.   E.   622. 

Landlord's  right  to  insist  on  payment 
of  rent  before  removal  of  property  does 
not  depend  on  his  acquisition  of  lien 
upon  property.  Williams  v.  Wolfe,  130  S. 
C.  227,  126  S.  E.  41. 

Removal  before  distress  warrant.  — 
Under  this  section  tenant  could  not  re- 
move property  from  premises  at  time 
when  landlord  was  entitled  to  enforce 
payment  of  rent  by  distress,  though  dis- 
tress warrant  was  not  levied  at  such 
time.  Williams  v.  Wolfe,  130  S.  C.  227, 
126   S.  E.  41. 

Enforcement  of  agricultural  lien.  — 
Crops  of  tenant  distrained  and  taken  in 
possession  by  landlord  for  rent  cannot 
be  taken  away  under  seizure  by  war- 
rant to  enforce  agricultural  lien.  Brew- 
ster v.  McNab,  36  S.  C.  274,  15  S.  E.  233, 
49  L.  R.  A.  438. 

Landlord  entitled  to  one  year's  rent  in 
arrears.  —  Landlord  is  entitled  to  one 
year's  rent  in  arrears  before  execution, 
or  other  creditor  may  seize  goods  on 
premises  owned  by  tenant  in  own  right. 
Fidelity  Trust,  etc.,  Co.  v.  Davis,  158  S. 
C.  400,  155  S.  E.  622. 

But  provision  of  this  statute  limiting 
landlord's  right  to  only  one  year's  rent 
was  inapplicable  when  no  payment  of 
rent  by  the  creditor  to  the  landlord  was 
made  in  fulfillment.  Maynard  v.  Bank  of 
Kershaw,  188  S.  C.  160,  198  S.  E.  188. 

Prior  dormant  execution.  —  A  prior 
dormant  execution  has  no  preference 
over  distress  levied  for  more  than  one 
year's  rent.  Blake  v.  DeLiesseline,  4  McC. 
496. 

Notice  to  sheriff  entitled  landlord  to 
demand  one  year's  rent  due  or  to  extent 
of  value  of  goods.  Margart  v.   Swift,   3 
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McC.  378;  In  re  Connor,  12  Rich.  349; 
Sullivan  v.  Ellison,  20  S.  C.  481. 

An  unrecorded  bailment  agreement  be- 
tween third  persons  and  tenant,  void  as 
to  landlord,  does  not  entitle  the  landlord 
to  distrain  on  property  not  owned  by  the 
tenant  in  his  own  right.  Fidelity  Trust, 
etc.,  Co.  v.  Davis,  158  S.  C.  400,  155  S.  E. 
622. 

Appointment  of  receiver  for  lessee. — 
This  statute  applies  where  receiver  for 
lessee  was  appointed  and  took  charge  of 
phosphate  rock  mined  under  a  lease  be- 
fore distress   warrant   was   issued.   Mal- 


comson  v.  Wappoo  Mills,  85  F.  907,  910. 

Where  a  tenant  who  is  in  arrears  for 
rent  makes  a  general  assignment  for  the 
benefit  of  all  his  creditors,  the  landlord 
is  not  entitled  to  a  lien  on  the  goods  of 
the  tenant  on  the  rented  premises  at  the 
time  of  the  assignment,  under  this  sec- 
tion, as  §  8819  (in  force  at  the  time  of 
the  assignment)  provided  that  no  prop- 
erty should  be  seized  under  a  distress 
warrant  for  rent  except  such  as  belonged 
to  the  tenant  in  his  own  right.  Dial  Hdw. 
Co.  v.  Levy,  39  S.  C.  265,  17  S.  E.  776. 


§  8818.  Distress  for  rent  or  removed  chattels. — In  case  any  lessee  for  life 
or  lives,  term  of  years,  at  will  or  otherwise,  of  any  messuages,  lands  or  ten- 
ements, upon  the  demise  whereof  any  rents  are  or  shall  be  reserved  or  made 
payable,  shall  convey  or  carry  off  from  such  demised  premises  his  goods  or 
chattels,  it  shall  and  may  be  lawful  to  and  for  such  lessor  or  landlord,  or 
any  person  or  persons  by  him  for  that  purpose  lawfully  empowered,  within 
the  space  of  ten  days  next  ensuing,  such  conveying  away  or  carrying  off 
such  goods  or  chattels,  as  aforesaid,  to  take  and  seize  such  goods  and 
chattels,  wherever  the  same  shall  be  found,  as  a  distress  for  the  said  arrears 
of  such  rent,  and  the  same  to  sell  or  otherwise  dispose  of,  in  such  manner  as 
if  the  said  goods  and  chattels  had  actually  been  distrained  by  such  lessor 
or  landlord  in  and  upon  such  demised  premises  for  such  arrears  of  rent, 
any  law,  usage  or  custom  to  the  contrary  in  any  wise  notwithstanding. 

1932  Code,  §  8818;  Civ.  C.  '22,  §  5284;  Civ.  C.  '12,  §  3514;  Civ.  C.  '02,  §  2428;  G.  S. 
1825.  1827;  R.  S.  1944,  1946;  1898  (22)  784;  1900  (21)  421. 


In  general. — This  remedy  is  cumulative 
to  the  agricultural  lien  law.  Sullivan  v. 
Ellison,  20  S.  C.  481,  484;  Parrott  v.  Mal- 
pass.  49  S.  C.  4,  26  S.  E.  884. 

Time  to  levy  distress. — Distress  here- 
in must  be  levied  within  five  days.  Rog- 
ers v.  Brown,  1  Speers  283. 

Rent  must  be  expressly  reserved. — No 
distress  will  lie  except  for  rent  expressly 
reserved.  Jacks  v.  Smith,  1  Bay  315.  15 
Am.  Dec.  585,  L.  R.  A.  1915C,  209,  219; 
Smith  v.  Sheriff,  1  Bay  443;  Marshall  v. 
Giles,  3  Brev.  488;  Reeves  v.  McKenzie, 

1  Bail.  497,  15  Am.  Dec.  585,  17  Am.  Dec. 
458,  25  L.  R.  A.  (N.  S.)  793,  Ann.  Cas. 
12A,  279. 

And  due.  —  No  distress  will  lie  until 
rent  is  due.  Bailey  v.  Wright,  3  McC. 
484,  15  Am.  Dec.  587;  O'Farrell  v.  Nance, 

2  Hill  484:  Lander  v.  Ware,  1  Strob.  15. 
But  it  need  not  be  reserved  eo  nomine. 

Price  v.  Limehouse,  4  McC.  544,  15  Am. 
Dec.   586. 

It  may  be  payable  in  cotton. — If  pay- 
able in  cotton,  it  is  rent  certain  and  sub- 
iect  to  distress.  Fraser  v.  Davie,  5  Rich. 
59;  Huff  v.  Latimer,  33  S.  C.  255,  11  S. 
E.    758. 

It  may  be  due  by  co-tenant. — One  ten- 
ant in  common  may  distrain  for  rent  due 
by    his    co-tenant.    Luther    v.    Arnold,    8 


Rich.  24,  62  Am.  Dec.  422,  52  Am.  St. 
Rep.  927,  28  L.  R.  A.  835,  26  A.  L.  R.  263. 

Distress  by  executor  or  administrator. 
— Executor  or  administrator  may  not  dis- 
train for  rent  due  at  death  of  landlord. 
Bagwell  v.  Jamison,  Chev.  249,  as  the 
authority  of  distress  warrant  terminates 
at  his  death.  Salvo  v.  Schmidt,  2  Speers 
512,  33  L.  R.  A.  665. 

Lien  of  distress  on  goods  replevied  is 
never  lost.  Harris  v.  Clayton,  1  McM.  194. 

Where  note  for  rent  is  given  to  two  and 
one  dies,  the  survivor  has  all  the  remedy 
given  by  law  for  its  collection,  no  matter 
who  owned  the  land.  Monday  v.  Elmore, 

27  S.  C.  126,  3  S.  E.  65. 
Miscellaneous    references. — As    to    un- 
restricted right  of  landlord  to  distrain  all 
the  tenants  property  on  the  premises,  see 
Bender  v.  Ross,  51  S.  C.  217,  27  S.  E.  627, 

28  S.  E.  401.  As  to  preferred  lien  of  land- 
lord where  tenant  is  adjudicated  bank- 
rupt, see  In  re  Bishop,  153  F.  304.  As  to 
liability  of  landlord  for  wrongful  acts  of 
his  agent  making  the  distress,  see  Jones 
v.  Parker,  81  S.  C.  214.  62  S.  E.  261,  L.  R. 
A.  1916D.  285,  6  A.  L.  R.  988,  1080.  As  to 
trespass  by  constable  appointed  to  serve 
distress  warrant  see  Staton  v.  Bell,  170 
S.  C.  395;   170  S.  E.  666. 
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§  8819.  Goods  sold  bona  fide,  etc.,  exempted  from  seizure — assignments 
and  mortgages  not  exempted. — Nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  empower  such  lessor  or  landlord  to  take  or  seize 
any  goods  or  chattels  as  a  distress  for  arrears  of  rent  which  shall  have 
been  sold  bona  fide  and  for  a  valuable  consideration  before  such  seizure 
made;  and  no  property  shall  be  seized  under  a  distress  warrant  for  such 
except  such  as  belongs  to  the  tenant  in  his  own  right:  provided,  that  noth- 
ing herein  contained  shall  interfere  with  or  in  any  manner  abridge  the 
right  of  such  lessor  or  landlord  to  take  or  seize  any  or  all  of  such  goods 
and  chattels  wherever  they  may  be  found  as  distress  for  arrears  for  rent, 
when  any  tenant  so  in  arrears  shall  make  an  assignment  for  the  benefit 
of  his  creditors,  or  when  any  tenant  after  the  contract  of  tenancy  has  been 
entered  into  shall  mortgage  said  goods  and  chattels. 

1932  Code,  §  3819;  Civ.  C.  '22,  §  5285;  Civ.  C.  '12,  §  3515;  Civ.  C.  '02,  §  2429;  G.  S. 
182S;  R.  S.  1945;  1892  (21)  114;  1898  (23)  784. 


See  note  to  section  8817. 

Priority  between  mortgage  and  rent 
claims. — A  landlord's  rent  lien  has  prior- 
ity over  the  interest  of  a  chattel  mortga- 
gee, except  where  the  mortgage  is  exe- 
cuted before  the  rental  contract  is  en- 
tered into  or  where  it  is  executed  before 
the  chattels  are  brought  on  the  rented 
premises.  Maynard  v.  Bank  of  Kershaw, 
et  al,  188  S.  C.  160,  198  S.  E.  188. 

Chattel  mortgagee's  right  to  mortgaged 
furniture  was  superior  to  right  of  land- 
lord under  distress  warrant  for  rent  ac- 
crued after  recording  of  mortgage.  Math- 
er-James Co.,  Inc.  v.  Wilson,  172  S.  C. 
387,  174  S.  E.  265. 

Where  a  mortgagor  company  was  in 
possession  of  premises  as  tenants  of  the 
landlord  when  it  mortgaged  property  on 
the  premises,  and  so  continued,  so  that 
the  mortgage  creditors  took  for  security 
a  lien  on  property  at  the  time  subject  to 
arrears  of  rent,  and  so  continuing,  which 
the  mortgage  creditors  knew,  the  mort- 
gage claim  as  to  the  property  covered  by 
the  mortgage  had  no  preference  over  the 
rent  claim.  Morgan  Silver  Plate  Co.  v. 
Bobo  Undertaking  Co.,  107  S.  C.  280,  92 
S.  E.  720. 

Where  a  share-cropper  with  a  tenant 
executed  a  mortgage  on  crops,  after  the 
contract  of  tenancy  had  been  entered 
into,  the  landlord  had  a  right  to  follow 
the  cotton  which  had  been  set  off  to  the 
sharecropper  and  delivered  by  him  to 
his  mortgagee.  Hamilton  v.  Blanton,  107 
S.  C.  142,  92  S.  E.  275,  9  A.  L.  R.  305,  321. 

Landlord's  lien  on  fixtures  for  rent  was 
held  superior  to  lien  of  chattel  mortga- 
gee,  though  formal  lease  was  not  exe- 


cuted until  after  execution  of  chattel 
mortgage,  where  lease  contract  and  rela- 
tion of  landlord  and  tenant  antedated 
the  mortgage.  Dana  v.  Peurifoy,  142  S. 
C.  46,  140  S.  E.  247. 

Property  exempt  from  seizure. — Prop- 
erty belonging  to  another  on  the  prem- 
ises, as  well  as  that  removed,  is  exempt 
from  such  seizure.  Knobeloch  v.  Smith, 
26  S.  C.  331,  2  S.  E.  612. 

Mortgagor's  interest  in  personal  prop- 
erty after  condition  broken  is  not  sub- 
ject to  distress.  Trescott  v.  Smyth,  1  McC. 
Eq.  486;  Knobeloch  v.  Smith,  26  S.  C. 
331,  2  S.  E.  612. 

Property  on  premises  in  possession  of 
general  assignee  is  not  subject  to  dis- 
tress as  property  of  assignor.  Bischoff 
v.  Trenholm,  36  S.  C.  75,  76,  15  S.  E.  346; 
Dial  Hdw.  Co.  v.  Levy,  39  S.  C.  265,  17 
S.  E.   776. 

Mortgaged  automobile. — Landlord  can- 
not seize,  under  distress  warrant  for  rent, 
a  mortgaged  automobile  stored  in  build- 
ing occupied  by  mortgagee  a  sub-tenant; 
such  automobile  not  belonging  to  tenant 
in  his  own  right,  as  required  by  this  sec- 
tion. General  Motors  Accept.  Corp.  v. 
Hanahan,  146  S.  C.  257,  143  S.  E.  820. 

Effect  of  tenant's  bankruptcy. — As  to 
preferred  lien  of  landlord  where  tenant 
is  adjudicated  bankrupt,  see  In  re  Bishop, 
153  F.   304,  309. 

Distress  not  necessary  when  landlord 
in  possession  of  property  subject  to  dis- 
tress for  unpaid  rent. — U.  S.  Hoffman  Ma- 
chinery Corp.  v.  Harris,  167  S.  C.  443; 
166  S.  E.  613.  See  dissenting  opinion  of 
Justice  Bonham  to  order  denying  petition 
for  rehearing. 


§  8820.  Distress  for  rent  subject  to  prior  liens  on  property. — In  all  cases 
where  property  distrained  for  arrears  of  rent  is  subject  to  the  lien  of  a 
mortgage  placed  upon  said  property  before  the  rent  contract  was  entered 
upon  or  before  said  property  was  brought  upon  the  rented  premises,  the 
landlord  shall  have  the  right  to  pay  the  amount  due  upon  such  mortgage 
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debt,  and  subject  said  property  to  the  payment  of  the  same,  as  well  as  to  the 
payment  of  the  amount  due  for  rent. 

1932  Code,  §  8820;  Civ.  C.  '22,  §  5286;  Civ.  C.  '12,  §  3516;  Civ.  C.  '02,  §  2430;  1899 
(23)  81. 


See  notes  to  §  8817,  8819. 

Bailments. — To  be  protected  against  the 
claims  of  subsequent  creditors,  the  bail- 
ment agreement  must  be  recorded.  One 
in  possession  of  personal  property  is  pre- 
sumed to  be  the  owner,  and,  should  the 
one  in  possession  endeavor  to  say  that 
he  merely  held  the  property  for  another, 
he  will  not  be  heard  to  so  state  to  the 
detriment  of  a  subsequent  creditor,  for 
the  reason  that  the  unrecorded  bailment 
agreement,  being  void  in  law  as  to  sub- 
sequent creditors,  is  not  sufficient  to  re- 
but the  presumption  of  owner-ship.  Mere 
temporary  use  of  chattels  is  not  consid- 
ered a  bailment,  under  the  statute.  Math- 
er-James Co.  v.  Wilson,  172  S.  C.  387; 
174  S.  E.  265. 

Mortgages. — If  then  the  landlord  be  a 
subsequent  creditor  and  the  mortgage, 
although  executed  before  the  chattels 
were  placed  upon  the  premises,  was  not 
recorded,  the  landlord  is  protected  in  his 
claim  under  the  recording  act,  for,  hav- 
ing no  notice  of  the  mortgage,  he  is  not 
affected  by  its  lien.  But  suppose  the 
mortgage  be  recorded  before  any  pro- 
ceedings in  distress  be  taken  although 
executed  after  the  chattels  were  placed 
upon  the  premises,  then,  in  that  event, 
the  lien  of  the  mortgage  ranks  only  from 
the  date  of  record  as  against  subsequent 
creditors,  and  the  lien  of  the  landlord  is 
prior  to  the  mortgage  to  the  extent  of  the 
debt  for  rent  due  him  prior  to  the  record 
of  the  mortgage.  And  just  here  may  be 
mentioned  a  condition  which  has  a  ma- 
terial bearing  on  the  question.  If  the  ren- 
tal contract  be  for  a  certain  amount,  say, 
$600  for  a  year,  then  the  entire  amount 
must  be  considered  as  due  at  the  begin- 
ning of  the  contract,  although  the  pay- 
ments may  be  made  on  a  monthly  basis 
of  $50  per  month.  While,  on  the  other 
hand,  if  the  rental  contract  be  by  the 
month,  the  recorded  mortgage  ranks 
ahead  of  the  monthly  rent  which  is  not 
due.  Mather-James  Co.  v.  Wilson,  172 
S.  C.  387;  174  S.  E.  265. 

The  "lien  of  the  mortgage"  is  good  be- 
tween the  original  parties,  but  is  only 
valid  against  subsequent  creditors  when 
recorded  and  unless  recorded  the  mort- 
gage is  void  as  to  such  creditors.  Mather- 
James  Co.  v.  Wilson,  172  S.  C,  387;  174 
S.  E.,  265. 

Priority  between  mortgage  and  rent 
claim. — If  a  mortgage  comes  within  this 
section,  it  takes  precedence  over  the  rent 
claim,  otherwise  not.  Morgan  Silver 
Plate  Co.  v.  Bobo    Undertaking  Co.,  107 


S.  C.  280,  92  S.  E.  720;  Fidelity  Trust,  etc., 
Co.  v.  Davis,  158  S.  C.  400,  155  S.  E.  622, 
625. 

A  landlord's  rent  lien  has  priority  over 
the  interest  of  a  chattel  mortgagee,  ex- 
cept where  the  mortgage  is  executed  be- 
fore the  rental  contract  is  entered  into  or 
where  it  is  executed  before  the  chattels 
are  brought  on  the  rented  premises.  May- 
nard  v.  Bank  of  Kershaw,  et  al.,  188  S.  C. 
160,  198  S.  E.  188. 

Tenant  purchased  property  and  moved 
it  in  building  of  landlord  prior  to  pur- 
chase money  mortgage  thereon  being  re- 
corded, and  without  landlord  leaving  ac- 
tual notice  of  mortgage,  held  that  land- 
lord may  hold  such  property  for  unpaid 
rent  due  by  tenant.  The  fact  that  tenant 
entered  in  partnership  with  another  after 
property  was  moved  on  premises  does 
not  affect  landlord's  claim.  U.  S.  Hoff- 
man Machinery  Corp.  v.  Harris,  167  S.  C. 
443;   166  S.  E.  613. 

Transfer  by  tenant  after  rent  due.  — 
Transfer  of  motor  cars  by  tenant  mortga- 
gor to  mortgagee,  for  valuable  consider- 
ation, no  fraud  being  shown,  held  to  pass 
clear  title  to  mortgagee;  although  mort- 
gage was  not  recorded  until  after  mort- 
gagor owed  rent  on  storeroom  in  which 
cars  were  stored,  and  landlord  distressed 
on  said  cars  for  rent  a  few  days  after 
such  transfer.  Gen.  Mtrs.  Accept.  Corp. 
v.  Anderson,  172  S.  C.  395;  174  S.  E.  268. 

Inasmuch  as  the  rights  of  the  landlord 
to  levy  on  certain  properties  have  been 
confused  by  the  Fidelity  case,  158  S.  C. 
400;  155  S.  E.,  622,  and  the  Hoffman  case 
167  S.  C,  443;  166  S.  E.,  613,  the  following 
is  quoted  from  opinion  of  Chief  Justice 
Blease  concurring  in  result  of  the  Math- 
er-James Co.  v.  Wilson  case,  Id.,  stating 
the  effect  of  the  said  case:  "One  who  sells 
personal  property,  or  who  lends  money 
thereon,  to  another,  who  occupies  the 
relationship  of  tenant,  in  order  to  have 
a  lien  on  the  personalty,  prior  to  the 
landlord's  right  of  distress,  should,  be- 
fore the  personal  property  is  placed  upon 
the  leased  premises,  have  his  chattel 
mortgage,  or  other  instrument  in  the  na- 
ture of  a  chattel  mortgage,  placed  on 
record  in  the  proper  office  for  the  re- 
cording of  such  instruments.  Other- 
wise, the  seller  or  lender  will  run  a  great 
risk  in  the  enforcement  of  his  lien  and 
the  collection  of  his  debt."  Mather-James 
Co.  v.  Wilson,  172  S.  C,  387;  174  S.  E., 
265. 

Generally. — Pearce-Young- Angel  Co.  v. 
Murrah,  172  S.  C,  348;  174  S.  E.,  21. 
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§  8821.     Rent  in  arrears  may  be  distrained  for  after  expiration  of  lease. — 

When  tenants  pur  autre  vie  and  lessees  for  years  or  at  will  hold  over  the 
tenements  to  them  demised  after  the  determination  of  such  leases,  it  shall 
and  may  be  lawful  for  any  person  or  persons  having  any  rent  in  arrears 
or  due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will,  ended  or  de- 
termined, to  distrain  for  such  arrears,  after  the  determination  of  the  said 
respective  leases,  in  the  same  manner  as  they  might  have  done  if  such 
lease  or  leases  had  not  been  ended  or  determined:  provided,  that  such  dis- 
tress be  made  within  the  space  of  six  calendar  months  after  the  determi- 
nation of  such  lease,  and  during  the  continuance  of  such  landlord's  title  or 
interest,  and  during  the  possession  of  the  tenant  from  whom  such  arrears 
became  due. 

1932  Code,  §  8821;  Civ.  C.  '22,  §  5287;  Civ.  C.  '12,  §  3517;  Civ.  C.  '02,  §  2431;  G.  S. 
1828;  R.  S..1947;  1898  (22)  784. 

Where  the  rent  was  due  at  expirationafter  in  which  to  levy  distress.  Williams 
of  lease,  and  tenant  held  over,  landlord.v.  Wolfe,  130  S.  C.  227,  126  S.  E.  41. 
under  this  section  had  6  months  there- 

§  8822.  Time  of  issuance  of  distress  warrant  on  removal  from  rented 
premises. — Should  any  tenant,  for  years  or  lesser  period,  remove  from  any 
demised  premises  before  the  expiration  of  the  term  for  which  said  premises 
were  demised,  leased  or  rented,  then  and  in  such  case  the  rent  which  would 
be  earned  up  to  the  end  of  the  month  in  which  the  tenant  leaves  shall  be 
immediately  due  and  payable;  and  it  shall  be  lawful  for  the  landlord  at 
any  time  within  ten  days  after  the  removal  of  such  tenant  to  issue  his  dis- 
tress warrant  for  such  an  amount  as  may  be  due  up  to  the  expiration  of  the 
month  in  which  the  tenant  leaves  the  premises. 

1932  Code,  §  8822;  Civ.  C.  '22.  §  5288;  Civ.  C.  '12,  §  3518;  Civ.  C.  '02,  §  2432;  1899 
(23)  82;  1903  (23)  86. 

A  distress  warrant  cannot  be  issued  ex- earned  rent  on  lessee's  vacation  of  leased 
cept  for  rent  in  arrears  or  amount  due  uporemises  before  expiration  of  term.  Gen- 
to  expiration  of  month  in  which  tenanttry  v.  Recreation,  Inc.,  192  S.  C.  429,  7 
for  years  or  lesser  period  leaves  leasedS.  E.  (2d)  63. 

premises  during  term,  and  rent  cannot    As  to  remedy  where  person  goes  into 
be  deemed  in  arrears  merely  because  ofpossession  as  a  trespasser,  see  Morris  v. 
clause   in   lease   accelerating  future  un-  Palmer,  44  S.  C.  462,  22  S.  E.  726. 

§  8823.     Action  for  debt  may  be  brought  for  rent  on  demise  for  life. — Any 

person  or  persons  having  any  rent  in  arrear  or  due  upon  any  lease  or 
demise  for  life  or  lives,  may  bring  an  action  or  actions  of  debt  for  such 
arrears  of  rent  in  the  same  manner  as  they  might  have  done  in  case  such 
rent  were  due  and  reserved  upon  a  lease  for  years. 

1932  Code,  §  8823;  Civ.  C.  '22,  §  5289;  Civ.  C.  '12,  §  3519;  Civ.  C.  '02,  §  2433;  G  S. 
1827;  R.  S.  1946;  1898  (22)  784. 

§  8824.     Distress  shall  be  reasonable — damage  for  unreasonable  distress. — 

Every  distress  for  rent  shall  be  reasonable  and  not  too  great,  and  any 
lessor  or  landlord  who  makes  unreasonable  and  excessive  distress  shall  be 
liable  for  all  damages  sustained  by  the  tenant  whose  goods  are  distrained 
by  reason  of  such  excessive  distress.  Such  damage  may  be  recovered  by 
an  action  in  any  court  of  competent  jurisdiction. 

1932  Code,  §  8824;  Civ.  C.  '22,  §  5290;  Civ.  C.  '12,  §  3520;  Civ.  C.  '02,  §  2434;  G.  S. 
1827;  R.  S.  1946;  1898  (22)  784. 
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Reckless  disregard  of  plaintiff's  rights,  tion,  defeat  the  landlord's  lien  for  rent 
— Evidence  in  an  action  under  this  sec-  and  thus  deprive  him  of  the  right  of  pos- 
tion,  for  actual  and  punitive  damages  for  session  of  the  property  levied  on  under 
an  excessive  distress  for  rent,  made  by  the  distress  warrant,  since  the  tenants 
defendant  on  plaintiff's  goods,  is  suffi-  cannot  complain,  as  the  reduction  was 
cient  to  authorize  submitting  to  the  jury  favorable  to  them.  Nash  v.  Oliver,  144 
whether  defendant  acted  in  reckless  dis-  S.  C.  386,  142  S.  E.  514. 
regard  of  plaintiff's  rights.  Cannon  v.  Instruction. — A  substantially  excessive 
Cox,  98  S.  C.  185,  82  S.  E.  399.  distress  being  necessarily  an  unreason- 
Excessive  and  unreasonable  distress. —  able  one,  within  this  section,  a  charge 
See  generally  Floyd  v.  Parker,  170  S.  C.  submitting  to  the  jury  the  question 
493;  171  S.  E.  29.  whether  the  distress  was  unreasonable  — 
Variance  as  to  amount  in  warrant  and  that  is,  whether  the  amount  of  property 
claim  and  delivery.  —  That  the  sum  seized  to  pay  $80  was  excessive — was  not 
named  in  the  distress  warrant  to  be  ow-  erroneous  in  not  submitting  the  question 
ing  as  rent  was  $50.50,  whereas  in  claim  whether  it  was  unreasonable  and  exces- 
and  delivery  the  amount  was  alleged  to  sive;  the  word  "excessive"  being  un- 
be  $35.10,  there  having  been  an  honest  doubtedly  used  in  the  charge  in  the  sense 
mistake  in  stating  the  amount  of  rent  in  of  substantially  excessive.  Alexander  v. 
the   warrant,   does   not,   under  this   sec-  Able,  88  S.  C.  368,  70  S.  E.  1009. 

§  8825.  Sale  of  goods  not  replevied. — When  goods  and  chattels  have  been 
distrained  for  rent  reserved  and  due  upon  any  lease  or  contract  whatso- 
ever, and  the  tenant  whose  goods  have  been  taken  shall  not,  within  five 
days  after  such  distress  and  notice  thereof,  replevy  the  same  by  giving 
bond  in  double  the  amount  of  rent  claimed,  conditioned  for  the  payment  to 
the  landlord  of  whatever  judgment  may  be  recovered  by  said  landlord 
against  the  tenant  in  an  action  to  be  brought  on  said  bond  for  the  recovery 
thereof,  said  bond  to  be  approved  by  the  magistrate  of  the  county  in  which 
the  distress  is  made,  if  action  to  recover  the  amount  of  rent  claimed  is  with- 
in the  jurisdiction  of  a  magistrate,  otherwise  to  be  approved  by  the  clerk 
of  court  of  said  county.  And  upon  the  execution  and  delivery  of  said  bond 
to  the  landlord,  or  to  the  person  appointed  by  him  to  make  the  distress, 
the  property  distrained  shall  be  returned  to  the  tenant.  In  the  event  said 
bond  shall  not  be  given  within  the  time  aforesaid,  the  person  making  the 
distress  shall  cause  the  goods  distrained  to  be  appraised  by  two  sworn 
appraisers,  and,  after  such  appraisement,  sell  the  same  after  fifteen  (15) 
days'  advertisement  of  the  time,  place  and  purpose  of  such  sale  by  posting 
a  notice  thereof  in  three  (3)  public  places  in  the  county  where  the  goods 
have  been  distrained,  one  of  which  shall  be  the  court  house  door. 

1932  Code,  §  8825;  Civ.  C.  '22,  §  5291;  Civ.  C.  '12,  §  3521;  Civ.  C.  '02,  §  2435;  G.  S. 
1827;  R.  S.  1946;  1898  (22)  784;  1920  (31)  1106;  1921  (32)  230;  1931  (37)  137. 

In  general. — The  provision  of  this  sec-  rent  and  on  bond  given  in  distress  pro- 

tion    for    replevy    is    ample.    Evans    v.  ceeding  may  be  brought  against  tenant 

Mayes,  81  S.  C.  188,  62  S.  E.  207.  and  surety.  Coe  v.  Burrell,  136  S.  C.  410, 

Single  action  for  rent  and  on  bond. —  134  S.  E.  373. 
Under   this   section   a   single   action   for 

§  8825-1.  Parol  contracts  for  use  of  real  estate  for  agricultural  purposes 
terminate  on  December  1st  of  year  of  tenancy-  Darlington,  Dillon,  Edge- 
field, Florence,  Georgetown,  Horry,  Marion,  and  Williamsburg  Counties. — 
In  case  of  parol  contracts  for  the  use  and  occupancy  of  real  property  for 
agricultural  purposes  in  the  counties  of  Dillon,  Darlington,  Florence,  Hor- 
ry, Marion,  Georgetown,  Williamsburg  and  Edgefield  such  contracts  shall 
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end  on  December  1st  of  the  year  of  such  tenancy:  provided,  that  nothing 
herein  contained  shall  be  construed  to  prevent  any  parties  from  stipulating 
otherwise  in  writing. 
1936   (39)   1359. 


ARTICLE  3 
Joint  Tenants  and  Tenants  in  Common 

8826.  Partition  between  co-tenants.  8830.  State  as  party  to  partition  proceed- 

8827.  Jurisdiction  of  common  pleas.  ing. 

8828.  Writs  of  partition.  8830-1.  Co-tenant  acquire  title. 

8829.  Order  of  sale. 

§  8826.  Partition  compellable  between  joint  tenants  and  tenants  in  com- 
mon.— All  joint  tenants  and  tenants  in  common,  and  every  of  them,  which 
now  hold  or  hereafter  shall  hold,  jointly  or  in  common,  for  term  of  life, 
year  or  years,  or  joint  tenant  or  tenants  in  common,  where  one  or  some  of 
them  have  or  shall  have  estate  or  estates  for  term  of  life  or  years,  with 
the  other  that  have  or  shall  have  estate  or  estates  of  inheritance  or  free- 
hold in  any  lands,  tenements,  or  hereditaments,  shall  and  may  be  com- 
pellable to  make  severance  and  partition  of  all  such  lands,  tenements,  and 
hereditaments,  which  they  hold  jointly  or  in  common  for  term  of  life 
or  lives,  year  or  years,  where  one  or  some  of  them  hold  jointly  or  in  com- 
mon for  term  of  life  or  years  with  other,  or  that  have  an  estate  or  estates 
of  inheritance  or  freehold.  No  severance  or  partition  shall  be  prejudicial 
or  hurtful  to  any  person  or  persons,  their  heirs  or  successors,  other  than 
such  as  are  parties  unto  the  said  partition,  their  executors  and  assigns. 

1932  Code,  §  8826;  Civ.  C.  '22.  §  5292;  Civ.  C.  '12,  §  3522;  Civ.  C.  '02,  §  2436;  G.  S. 
1829;  R.  S.  1948;  1712  (2)  471,  474. 

In  general. — One  who  is  joined  in  exe-  But  not  where  joint  estate  arises  out  of 

cution  of  a  deed  of  partition,  and  retains  illegal  transaction.  Milhous  v.   Sally,  43 

a  portion  of  the  land  assigned  him  cannot  S.  C.   318,  21   S.  E.  268,   885,  49  Am.   St. 

ask  partition  at  the  hands  of  the  court,  Rep.  834;  Fricks  v.  Lewis,  26  S.  C.  237, 

while  claiming  under  the  deed.  Brickie  v.  244,  1  S.  E.  884. 

Leach,  55  S.  C.  510,  33  S.  E.  720,  29  L.  R.  Or  as  long  as  testator  directs  estate  to 

A.  (N.  S.)  1180,  L.  R.  A.  1916B,  107,  231,  be  kept  together.  Callahan  v.  Callahan,  36 

403,  Ann.  Cas.  13E,  796.  S.  C.  454,  15  S.  E.  727. 

Where  a  will  provided  that  lands  de-  Trial  of  title  by  jury. — Title  claimed  by 

vised  jointly  to  the  testator's  wife  and  defendant  must  be  tried  by  jury  before 

children  should  not  be  sold  until  all  the  partition    can    be    considered.    Capell    v. 

tenants  agreed  with  the  testator's  sister,  Moses,  36  S.  C.  559,  15  S.  E.  711. 

it  was  held,  the  statute  states  a  rule  of  Where  a  defendant  in  partition  claims 

public  policy,  and  the  restriction  is  void  an  independant  title,  his  claim  must  be 

both  by  statute  and  by  common-law  as  first  adjudicated.  Brock  v.  Nelson,  29  S. 

an  unreasonable  limitation  on  the  power  C.  49,  6  S.  E.  899,   14  A.  L.  R.  80. 

of  alienation.  McCravey  v.  Otts,  90  S.  C.  Issue  of  title. — Where  the  Issue  of  title 

447,  74  S.  E.  142,  Ann.  Cas.  16D,  414.  is    sufficiently    raised    by    the    pleading 

Bank  suing  as  one  of  tenants  in  com-  there    is    no    necessity    for   the   court   to 

mon  of   fee  and   alleging   its   consent  as  frame  an  issue.  Tyler  v.  Williams,  53  S. 

owner  of  life  estate  could  sue  for  parti-  C.  367,  31  S.  E.  298;  Barnes  v.  Rodgers, 

tion,    where    adult    remaindermen    con-  54  S.   C.   115,   31   S.   E.   885.   27   A.   L.   R. 

sented   and  rights  of  infant  remainder-  212,  250;  Sumner  v.  Harrison,   54  S.  C. 

men    were    properly    protected.     South  353.  32  S.  E.  572.  11  A.  L.  R.  28,  55. 

Carolina    Sav.   Bank   v.   Stansell,    160    S.  Necessary  parties. — Tenant  in  common 

C.  81,  158  S.  E.  131.  who  has  conveyed  his  interest  is  not  a 

Partition  is  demanded  as  a  right.  At-  necessary   party.    McNish   v.   Guerard,    4 

kinson  v.  Jackson,  24  S.  C.  594.  Strob.  Eq.  66,  78  Am.  Dec.  408,  16  L.  R. 
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A.  (N.  S.)  1160. 

Mortgagee  has  equitable  interest  which 
should  be  protected  in  partition  suit  by 
making  him  party  thereto.  Ex  parte 
Johnson,  147  S.  C.  259,  145  S.  E.  113. 

Under  this  section,  the  better  and  safer 
practice  is  to  make  all  incumbrancers 
parties  to  partition  proceedings  to  pre- 
vent multiplicity  of  suits,  protect  rights 
of  such  incumbrancers,  and  to  preserve 
value  of  undivided  interest  as  security. 
Ex  parte  Johnson,  147  S.  C.  259,  145  S.  E. 
113. 

Premature  action  for  partition.  —  Ac- 
tion for  partition  premature  while  two  of 
the  co-tenants  hold  possession  under  an 
unexpired  lease.  Cannon  v.  Lomax,  29  S. 
C.  369,  7  S.  E.  529,  13  Am.  St.  Rep.  739, 
I  L.  R.  A.  637. 

Proceedings  for  partition  and  home- 
stead at  same  time  are  inconsistent.  Wil- 
liams v.  Mallory,  33  S.  C.  601,  11  S.  E. 
1068,  119  Am.  St.  Rep.  591.  See,  also, 
Geiger  v.  Geiger,  57  S.  C.  521,  35  S.  E. 
1031,  1032,  56  L.  R.  A.  41,  58,  4  L.  R.  A. 
(N.  S.)  793,  10  L.  R.  A.  (N.  S.)  1206,  49  L. 
R.  A.  (N.  S.)  1076;  Ex  parte  Worley,  49 
S.  C.  41,  26  S.  E.  949,  119  Am.  St.  Rep. 
592. 

Partition  paramount  to  dower  of  co- 
tenant's  wife. — The  right  to  partition  is 
paramount  to  the  right  of  a  wife  of  a  co- 
tenant  to  dower;  hence,  sale  for  parti- 
tion will  bar  her  right.  Holley  v.  Glover, 
36  S.  C.  404,  15  S.  E.  605,  31  Am.  St.  Rep. 
883.  82  Am.  St.  Rep.  866,  16  L.  R.  A.  776; 
but  where  the  land  is  divided  in  kind  the 
wife's  dower  attaches  to  the  portion  as- 
signed him  or  his  alienee.  Gaffney  v.  Jef- 
feries,  59  S.  C.  565,  38  S.  E.  216,  82  Am. 
St.  Rep.  860,  53  L.  R.  A.  918. 

Partition  by  parol  agreement  may  be 
good  and  binding.  Haughabaugh  v.  Hon- 
ald,  3  Brev.  97,  5  Am.  Dec.  548,  92  Am. 
Dec.  122,  Ann.  Cas.  17B,  106;  Goodhue  v. 
Barnwell,  Rice  Eq.  198,  65  Am.  Dec.  595, 
92  Am.  Dec.  121,  99  Am.  Dec.  396,  3  L.  R. 
A.  (N.  S.)  806,  47  L.  R.  A.  (N.  S.)  454, 
Ann.  Cas.  17C,  96;  Kennemore  v.  Kenne- 
more,  26  S.  C.  251,  1  S.  E.  881,  3  L.  R.  A. 
(N.  S.)  806,  8  L.  R.  A.  (N.  S.)  873,  29  L. 
R.  A.  (N.  S.)  1180,  Ann.  Cas.  13E,  796; 
Roundtree  v.  Lane,  32  S.  C.  160,  10  S.  E. 
941,  102  Am.  St.  Rep.  245,  3  L.  R.  A. 
(N.   S.)   806. 

Such  partition  by  husband  cannot  pre- 
vail against  wife.  Jones  v.  Reeves,  6  Rich. 
132,  36  Am.  Dec.  70. 

Joint  estate  for  joint  lives  may  be  par- 
titioned.  Reilly  v.  Whipple,  2  S.  C.  277. 

Lands  lying  in  several  counties  may  be 
partitioned  in  some  proceeding  in  one 
county.  Daniels  v.  Moses,  12  S.  C.  130, 
69  Am.  Dec.  374,  87  Am.  Dec.  748. 

Purchaser  of  remainder  may  compel 
partition  with  other  tenants  in  common 
during  lifetime  of  his  life  tenant.  Lo- 
rick  v.  McCreery,  20  S.  C.  424;  Varn  v. 
Varn,  32  S.  C.  77,  10  S.  E.  829. 


Adult  children  cannot  have  partition  of 
homestead  assigned  to  widow,  during  her 
life.  Yoe  v.  Hanvey,  25  S.  C.  94,  56  L.  R. 
A.  78,  4  L.  R.  A.  (N.  S.)  790. 

Partition  between  wife  and  children. — 
Partition  was  ordered  during  lifetime  of 
husband  and  wife  between  her  and  their 
children  then  living,  where  the  title  was 
in  her  and  such  children  and  those  to  be 
born.  Mellichamp  v.  Mellichamp,  28  S.  C. 
125.  5  S.  E.  333,  119  Am.  St.  Rep.  952,  L. 
R.  A.  1917B,  79,  Ann.  Cas.  14B,  857. 

An  agreement  for  partition  signed  by 
married  women  and  their  husbands  and 
others  in  interest,  is  enforcible.  Smith  v. 
Tanner,  32  S.  C.  259,  10  S.  E.  1008,  Ann. 
Cas.  18E,  1164. 

A  grant  by  one  tenant  in  common  of  a 
right  of  way  gives  right  of  grantee  to 
have  grantor's  share  laid  off  in  severalty. 
Charleston,  etc.,  R.  Co.  v.  Leech,  33  S.  C. 
175,  11  S.  E.  631,  26  Am.  St.  Rep.  667,  30 
Am.  St.  Rep.  208. 

A  conveyance  by  one  co-tenant  does 
not  operate  to  prejudice  of  other  co-ten- 
ants. Young  v.  Edwards,  33  S.  C.  404,  11 
S.  E.  1066. 

Partition  of  intestate's  property  should 
not  be  brought  within  the  year  after  his 
death  and  without  making  administrator 
party.  Williams  v.  Mallory,  33  S.  C.  601, 
11  S.  E.  1068,  119  Am.  St.  Rep.  591.  See, 
also,  Geiger  v.  Geiger,  57  S.  C.  521,  35  S. 
E.  1031,  1032,  56  L.  R.  A.  41,  58,  4  L.  R. 
A.  (N.  S.)  793,  10  L.  R.  A.  (N.  S.)  1206, 
49  L.  R.  A.  (N.  S.)  1076;  Ex  parte  Wor- 
ley, 49  S.  C.  41,  26  S.  E.  949,  119  Am.  St. 
Rep.   592. 

Statutory  lien  for  purchase  money  at- 
tached under  Act  of  1791  not  affected  by 
repeal  of  that  Act.  Daniels  v.  Moses,  12 
S.  C.  130,  69  Am.  Dec.  374,  87  Am.  Dec. 
748;  Chalmers  v.  Jones,  23  S.  C.  463. 

But  no  such  lien  attached  unless  the 
provisions  had  been  strictly  complied 
with.  Burnside  v.  Watkins,  30  S.  C.  459, 
9  S.  E.  518,  Ann.  Cas.  14A,  655. 

As  to  estimate  of  rents  and  profits,  see 
Volentine  v.  Johnson,  1  Hill  Eq.  49,  14 
Am.  Dec.  587,  78  Am.  Dec.  666,  52  Am. 
St.  Rep.  934,  28  L.  R.  A.  831,  852,  27  A.  L. 
R.  212,  252;  Lyles  v.  Lyles,  1  Hill  Eq.  76, 
11  Am.  Dec.  758,  78  Am.  Dec.  666,  28  L. 
R.  A.  833,  852,  41  L.  R.  A.  (N.  S.)  878, 
894,  27  A.  L.  R.  218,  232;  Backler  v.  Far- 
row, 2  Hill  Eq.  11,  35  Am.  St.  Rep.  422, 

27  A.  L.  R.  225;  Woodward  v.  Clarke,  4 
Strob.  Eq.  167,  170;  Jones  v.  Massey,  9  S. 
C.  376;  Jones  v  .Massey,  14  S.  C.  292,  78 
Am.  Dec.  666,  52  Am.  St.  Rep.  931,  28  L. 
R.  A.  829,  843,  27  A.  L.  R.  187,  200,  212, 
232;  Scaife  v.  Thomson,  15  S.  C.  337,  338, 
62  Am.  Dec.  486,  78  Am.  Dec.  666,  130 
Am.  St.  Rep.  645,  135  Am.  St.  Rep.  799, 

28  L.  R.  A.  838,  850,  29  L.  R.  A.  452,  L.  R. 
A.  1915B,  963,  973,  1  A.  L.  R.  1195,  1208 
27  A.  L.  R.  212,  250;  MeCreary  v.  Burns, 
17  S.  C.  45,  48  Am.  Rep.  495,  106  Am.  St. 
Rep.  523,   139  Am.  St.  Rep.  89,  37  L.  R. 
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A.  (N.  S.)  646,  Ann.  Cas.  17B,  513;  Anne- 
ly  v.  DeSaussure,  17  S.  C.  389,  62  Am. 
Dec.  484,  52  Am.  St.  Rep.  938,  29 
L.  R.  A.  452,  L.  R.  A.  1915B,  963,  1  A. 
L.  R.  1195,  1208;  Jacobs  v.  Bush,  17  S.  C. 
594r  L.  R.  A.  1915B,  963,  974,  1  A.  L.  R. 
1204.  1212;  Sutton  v.  Sutton,  26  S.  C.  33, 
34,  1  S.  E.  19.  52  Am.  St.  Rep.  938,  78  Am. 
St.  Rep.  51,  99  Am.  St.  Rep.  488,  28  L.  R. 
A.  855,  1  A.  L.  R.  1195,  1209,  27  A.  L.  R. 
212;  Annely  v.  DeSaussure,  26  S.  C.  497, 
2  S.  E.  490,  4  Am.  St.  Rep.  725,  52  Am. 
St.  Rep.  929,  28  L.  R.  A.  833,  852,  29  L. 
R.  A.  458,  47  L.  R.  A.  (N.  S.)  291,  Ann. 
Cas.  12D,  1028,  1  A.  L.  R.  1204,  27  A.  L.  R. 
277;  McCants  v.  McCants,  51  S.  C.  503,  29 
S.  E.  387;  McGee  v.  Hall,  28  S.  C.  562,  6 
S.  E.  566.  52  Am.  St.  Rep.  938,  28  L.  R.  A. 
855,  L.  R.  A.  1915B,  970,  1  A.  L.  R.  1212, 
27  A.  L.  R.  212. 

Lien  against  undivided  interest  of  co- 
tenant. — Under  this  section,  on  sale  of 
land  in  partition  proceedings,  any  prior 
lien  against  undivided  interest  of  any  co- 
tenant  is  transferred  to  share  of  proceeds 
of  such  tenant,  whether  such  incum- 
brancer is  a  party  to  the  proceedings  or 
not.  Ex  parte  Johnson,  147  S.  C.  259,  145 
S.  E.  113. 

Mortgage  on  undivided  interest  of  one 
of  remaindermen.  —  Under  this  section, 


where,  after  life  tenant's  death,  one  of 
the  remaindermen  mortgaged  his  undi- 
vided interest  in  realty,  and  thereafter, 
with  two  other  remaindermen,  purchased 
property  at  partition  sale  paying  in  only 
sufficient  funds  to  pay  off  co-tenants 
other  than  purchasers,  it  was  held  that 
as  soon  as  the  mortgagor  became  seized 
in  the  one-third  undivided  interest  by 
such  purchase  he  became  trustee  for 
benefit  of  mortgagee  to  extent  of  his  ori- 
ginal undivided  interest.  Ex  parte  John- 
son. 147  S.  C.  259,  145  S.  E.  113. 

Miscellaneous  references.  —  As  to  es- 
tates in  entirety,  see  Green  v.  Cannady, 
77  S.  C.  193,  57  S.  E.  832.  As  to  partition 
between  tenants  in  common  for  life,  see 
Windham  v.  Howell,  68  S.  C.  478,  47  S. 
E.  715.  As  to  grantee  of  entire  estate 
claiming  from  co-tenant,  see  Garret  v. 
Weinberg,  43  S.  C.  36,  20  S.  E.  756.  As 
to  partition  by  joint  agreement  of  heirs, 
see  Home  v.  McRae,  53  S.  C.  51,  30  S.  E. 
701.  As  to  allowability  of  nonsuit,  see 
Gilreath  v.  Furman,  57  S.  C.  289,  35  S.  E. 
516,  133  Am.  St.  Rep.  107,  124,  14  A.  L.  R. 
80.  As  to  effect  of  upsetting  commission- 
er's report,  see  Parrott  v.  Barrett,  81  S. 
C.  255,  260,  62  S.  E.  241;  Aldrich  v.  Aid- 
rich,  75  S.  C.  369,  55  S.  E.  887,  117  Am. 
St.  Rep.  909. 


§  8827.  Jurisdiction  of  common  pleas  in  matters  of  partition — sale  and 
division. — The  court  of  common  pleas  has  jurisdiction  in  all  cases  to  make 
partition  in  kind  of  real  and  personal  estates  held  in  joint  tenancy  or  in 
common,  or  by  allotment  to  one  or  more  of  the  parties,  upon  their  account- 
ing to  the  other  parties  in  interest  for  their  respective  shares;  or  in  case 
partition  in  kind  or  by  allotment  cannot  be  fairly  and  impartially  made, 
and  without  injury  to  any  of  the  parties  in  interest,  by  the  sale  of  the  prop- 
erty and  the  division  of  the  proceeds  according  to  the  rights  of  the  parties. 
1932  Code,  §  8827;  Civ.  C.  '22,  §  5293;  Civ.  C.  '12,  §  3523;  Civ.  C.  '02,  §2437;  G.  S. 
1830;  R.  S.  1949;  1882  (17)  982;  1885  (19)  314. 


In  general. — Under  this  section  it  was 
not  error  for  the  trial  court  to  order  a 
writ  of  partition  to  issue  without  in- 
structing the  commissioners  to  s*»H  the 
land  in  case,  partition  in  kind  could  not 
be  made,  since  that  was  their  duty  under 
the  statute.  Trammell  v.  Trammel!,  o7  £>. 
C.  89,  35  S.  E.  533. 

Equity  jurisdiction.  —  The  court  of 
equity  had  jurisdiction  in  partition  inde- 
pendent of  the  statute.  Holley  v.  Glover, 
36  S.  C.  404,  15  S.  E.  605,  31  Am.  St.  Rep. 
883,  82  Am.  St.  Rep.  866,  16  L.  R.  A.  776; 
Charleston,  etc.,  R.  Co.  v.  Leech,  35  S. 
C.   146,  14  S.  E.  730. 

There  was  no  need  to  resort  to  equity 
for  partition  under  the  facts  in  Latham 
v.  Harby,  50  S.  C.  428,  27  S.  E.  862. 

Jurisdiction  of  probate  court. — Legisla- 
ture cannot  confer  upon  probate  court 
jurisdiction  in  partition  between  adults. 
Davenport  v.  Caldwell,  10  S.  C.  317,  14 


L.  R.  A.  365,  L.  R.  A.  1915E,  20,  106,  Ann. 
Cas.   12D,   461. 

But  proceedings  In  partition  in  that 
court  prior  to  that  case  in  November, 
1878  are  binding  upon  all  parties.  Hern- 
don  v.  Moore,  18  S.  C.  339;  Schumpert  v. 
Smith,  18  S.  C.  358;  Thomas  v.  Poole, 
19  S.  C.  323,  101  Am.  St.  Rep.  870;  Ted- 
rail  v.  Bauknight,  25  S.  C.  275,  1  A.  L.  R. 
924,  936. 

Whether  probate  court  has  concurent 
jurisdiction  in  partition  under  wills,  or 
where  there  are  minors,  was  not  decided. 
Thomas  v.  Poole,  19  S.  C.  323,  101  Am. 
St.  Rep.  870. 

Jurisdiction  at  chambers. — Judge  hold- 
ing court  in  the  circuit,  and  while  in  the 
county  where  the  land  lies,  has  power  to 
hear  and  determine  a  case  of  partition  at 
chambers.  Woodward  v.  Elliott,  27  S.  C. 
368,  3  S.  E.  477. 

Action  for  recovery  of  land  and  parti- 
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tion.  —  Recovery  of  land  and  partition         Miscellaneous  references. — As  to   alle- 

thereof  should  not  be  joined  in  one  ac-  gation   of  ouster,   see   Elmore   v.   Davis, 

tion.  Westlake  v.  Farrow,  34  S.  C.  270,  49  S.  C.  1,  26  S.  E.  898.  As  to  when  ac- 

13  S.  E.  469.  count  between  co-defendants  can  be  or- 

Complaint   not   alleging   possession   by  dered,  see  Craig  v.  Craig,  Bail.  Eq.   102, 

plaintiff  was  sustained.  Garrett  v.  Wein-  40  Am.  Dec.  642,  92  Am.  Dec.  705,  46  Am. 

berg,  50  S.  C.  310,  27  S.  E.  770.  Rep.  761,  104  Am.  St.  Rep.  199,  26  L.  R. 

An  estate  in  trees  may  exist  separate  A.  (N.  S.)  302,  L.  R.  A.  1915B,  730,  Ann. 

from  the  estate  in  the  land  and  is  the  Cas.  17A,  84.  As  to  infant  parties  and  fee 

subject   of  partition.   It   is   discretionary  conditional,   see  Owings  v.   Hunt,  53   S. 

with  the  court  whether  they  be  sold  to-  C.  187,  31  S.  E.  237,  Ann.  Cas.  17B,  922; 

gether   or   not.   Rivers   v.    Atlantic,    etc.,  DuPont  v.  DuBos,  52  S.  C.  244,  29  S.  E. 

Lbr.  Corp.,  81  S.  C.  452,  62  S.  E.  855,  Ann.  665. 
Cas.  12D,  587,  Ann.  Cas.  13B,  620. 

§  8828.  Writs  of  partition  —  commissioners  —  oaths  —  duties  —  special 
return  —  powers  of  court.  —  Writs  of  partition  shall  be  issued  and  directed 
to  five  persons,  two  of  whom  shall  be  nominated  by  the  plaintiff  and  two 
by  the  defendant,  and  a  fifth  by  the  officer  issuing  the  same,  and  in  cases 
when  the  defendant  fails  to  appear  or  answer  the  plaintiff  shall  nominate 
three  persons  and  the  officer  two,  commanding  them,  or  a  majority  of 
them,  within  one  month  thereafter  (being  first  duly  sworn  for  that  purpose) 
fairly  and  impartially,  according  to  the  best  of  their  judgment,  to  make 
partition  of  the  premises  described  in  the  complaint  among  the  parties  en- 
titled thereto,  according  to  their  several  rights;  and  when  the  estate  or  prop- 
erty cannot,  in  the  opinion  of  the  commissioners,  be  fairly  and  equally 
divided  between  the  parties  interested  therein  without  manifest  injury  to 
them,  or  some  one  of  them,  then  they  shall  make  a  special  return  of  the 
whole  property  and  the  value  thereof,  truly  appraised,  and  certify  their 
opinion  to  the  court  whether  it  will  be  most  for  the  benefit  of  all  parties  to 
deliver  over  to  one  or  more  of  the  parties  interested  therein  the  property 
which  cannot  be  fairly  divided,  upon  the  payment  of  a  sum  of  money  to 
be  assessed  by  the  said  commissioners,  or  to  sell  the  same  at  public  auc- 
tion, and  the  court  shall  proceed  to  consider  and  determine  the  same;  and 
if  it  shall  appear  to  the  court  that  it  will  be  for  the  benefit  of  all  parties 
interested  in  the  said  estate  or  property  that  the  same  should  be  vested 
in  one  or  more  of  the  persons  entitled  to  a  portion  of  the  same,  on  the  pay- 
ment of  a  sum  of  money  assessed  as  aforesaid,  the  court  shall  determine 
accordingly,  and  the  said  person  or  persons,  on  the  payment  of  the  consider- 
ation money,  shall  be  vested  with  the  estate  so  adjudged  to  such  person 
or  persons.  But  if  it  shall  appear  to  the  court  that  it  would  be  more  for  the 
interest  of  the  parties  interested  in  said  estate  or  property  that  the  same 
should  be  sold,  and  the  proceeds  of  sale  be  divided  among  them,  then  the 
court  shall  direct  a  sale  to  be  made,  on  such  terms  as  to  the  court  shall 
seem  right. 

1932  Code,  §  8828;  Civ.  C.  '22,  §  5294;  Civ.  C.  '12,  §  3524;  Civ.  C.  '02,"  §  2438;  R.  S. 
1950;  1885  (19)  314. 

The  return  of  a  majority  of  the  com-  And     such     return,     when     confirmed, 

missioners  is  sufficient.  Yates  v.  Gridley,  vests  title  from  actual  partition.  Hudson 

16  S.  C.  496,  37  L.  R.  A.  (N.  S.)  215.  v.  Wallace,  1  Rich.  Eq.  1.  15  L.  R.  A.  493, 

Return  of  commissioners  in  division  of  40  L.  R.  A.  337,  40  L.  R.  A.  (N.  S.)  216, 

the   land,   unless   clearly   erroneous   and  229. 

unjust,  will  be  confirmed  by  the  court.  Return  need  not  fix  the  precise  amount 

Greer    v.    Winds,    4   DeS.    85,    Ann.    Cas.  of  the  sum  that  each  party  is  to  receive, 

15B,    18;   Buckler  v.    Farrow,   Rich.   Eq.  but    order    of   confirmation    should    dis- 

Ca.  178,  180,  Ann.  Cas.  14A,  654.  tribute   it.    Graydon   v.    Graydon,    McM. 
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Eq.  63.  Ann.  Cas.  14A,  653;  Mobley  v. 
Mobley,  2  Speers  654. 

It  may  recommend  a  credit  to  whom 
the  land  is  allotted.  Graydon  v.  Gray- 
don..  McM.  Eq.  63,  Ann.  Cas.  14A,  653. 

The  return  of  the  commissioners,  if  ac- 
cepted, is  the  law  between  the  parties 
as  to  equality  of  partition,  and  the  court 
cannot  otherwise  determine  it.  Buckler 
v.  Farrow,  Rich.  Eq.  Ca.  178,  Ann.  Cas. 
14A,  654. 

Such  return,  when  confirmed,  vests 
title  only  from  payment  of  the  money. 
Burris  v.  Gooch,  5  Rich.  1. 

Special  return.  —  Commissioners  may 
make  special  return,  vesting  property  in 
one  or  more  of  the  parties,  upon  paying 
certain  sum  as  its  assessed  value.  Carnes 
v.  White,  1  Brev.  458;  Burnside  v.  Wat- 
kins,  30  S.  C.  459,  9  S.  E.  518,  Ann.  Cas. 
14A,  655. 

Commissioners  presumed  impartial.  — 
In  absence  of  evidence  it  must  be  as- 
sumed that  commissioners  acted  impar- 
tially. Riley  v.  Gaines,  14  S.  C.  454. 

Interest  on  money  for  equality  of  par- 
tition.— Interest  is  allowed  on  money  as- 
sessed for  equality  of  partition.  Craig  v. 
Craig,  Bail.  Eq.  102,  40  Am.  Dec.  642,  92 
Am.  Dec.  705,  46  Am.  Rep.  761,  104  Am. 
St.  Rep.  199,  26  L.  R.  A.  (N.  S.)  302,  L. 
R.  A.  1915B,  730,  Ann.  Vas.  17A,  84. 

Value  of  improvements. — In  comput- 
ing value  of  improvements,  not  their 
cost,  but  the  value  they  have  imparted  to 
the  premises,  is  allowed.  Moore  v.  Wil- 
liamson, 10  Rich.  Eq.  323,  62  Am.  Dec. 
487,  73  Am.  Dec.  93,  52  Am.  St.  Rep.  936, 


81  Am.  St.  Rep.  178,  29  L.  R.  A.  451,  1  A. 
L.  R.  1204;  Scaife  v.  Thomson,  15  S.  C. 
337,  62  Am.  Dec.  486,  78  Am.  Dec.  666,  130 
Am.  St.  Rep.  645,  135  Am.  St.  Rep.  799,  28 
L.  R.  A.  838,  850,  29  L.  R.  A.  452,  L.  R.  A. 
1915B,  963,  973,  1  A.  L.  R.  1195,  1208,  27 
A.  L.  R.  212,  250. 

Rights  of  co-tenant's  mortgagees.  — 
When  a  co-tenant  has  successfully  mort- 
gaged a  specific  part  of  the  land,  it 
should  be  allotted  to  him  or  sold  so  as 
to  preserve  the  rights  of  mortgagees, 
if  other  co-tenants  are  not  prejudiced. 
Kennedy  v.  Boykin,  35  S.  C.  61,  14  S.  E. 
809,  28  Am.  St.  Rep.  838,  96  Am.  St.  Rep. 
399  L.  R.  A.  1916A,  541,  Ann.  Cas.  17B, 
786. 

Direction  for  sale. — If  it  appears  to 
the  court  that  there  is  or  will  be  a  bid 
for  a  material  advance  in  price  above 
assessed  by  the  commissioners,  it  will 
direct  a  sale.  Moore  v.  Williamson,  10 
Rich.  Eq.  323,  62  Am.  Dec.  487,  73  Am. 
Dec.  93,  52  Am.  St.  Rep.  936,  81  Am.  St. 
Rep.  178,  29  L.  R.  A.  451,  1  A.  L.  R.  1204. 

The  rule  of  caveat  emptor  does  not  ap- 
ply to  sales  under  decree  for  partition. 
Bolivar  v.  Zeigler,  9  S.  C.  287,  70  Am. 
Dec.  575,  33  L.  R.  A.  (N.  S.)  412;  Mc- 
Michael  v.  McMichael,  51  S.  C.  555,  29  S. 
E.  403,  2  L.  R.  A.  (N.  S.)  175,  33  L.  R.  A. 
(N.  S.)  412. 

Contents  of  writ  and  order. — As  to 
contents  of  writ  and  order,  see  Barnes 
v.  Rodgers,  54  S.  C.  115,  31  S.  E.  885,  27 
A.  L.  R.  212,  250;  Trammell  v.  Trammell, 
57  S.  C.  89,  35  S.  E.  533;  Love  v.  Love,  57 
S.  C.  530,  35  S.  E.  398. 


§  8829.  Court  may  dispense  with  writ  and  order  sale  upon  testimony 
taken. — Nothing  in  the  preceding  section  contained  shall  be  construed  to 
affect  the  power  of  the  court  of  common  pleas  to  dispense  with  the  issuing 
of  such  writ  in  cases  where,  in  the  judgment  of  the  court,  it  would  involve 
unnecessary  expense  to  issue  the  same;  and  the  court  shall  have  power  in 
all  proceedings  in  partition,  without  recourse  to  the  said  writ,  to  determine, 
by  means  of  testimony  taken  before  the  proper  officer  and  reported  to  the 
court,  whether  a  partition  in  kind  among  the  parties  be  practicable  or  ex- 
pedient, and  in  cases  where  such  partition  cannot  be  fairly  and  equally 
made  to  order  a  sale  of  the  property  and  a  division  of  the  proceeds  accord- 
ing to  the  rights  of  the  parties. 

1932  Code,  §  8829;  Civ.  C.  '22,  §  5295;  Civ.  C.  '12,  §  3525;  Civ.  C.  '02,  §  2439;  R.  S. 
1951;  1886  (19)  506. 


In  general. — Issuance  of  a  writ  in  par- 
tition is  not  necessary  to  determine 
whether  partition  in  kind  is  practicable, 
in  view  of  this  section,  expressly  giving 
the  court  the  same  power  to  decide  the 
issue  upon  testimony  as  have  commis- 
sioners in  partition.  Tedder  v.  Tedder, 
115  S.  C.  91,  104  S.  E.  318. 

Parties. — Lienees  and  grantees  of  cove- 
nant are  necessary  parties  to  partition 
proceedings.  Ex  parte  Union  Mfg.,   etc., 


Co.,  81  S.  C.  265,  62  S.  E.  259,  128  Am. 
St.  Rep.  908. 

As  to  lien  as  to  rents,  see  Vaughan  v. 
Langford,  81  S.  C.  282,  62  S.  E.  316,  128 
Am.  St.  Rep.  912,  29  L.  R.  A.  (N.  S.)  234, 
L.  R.  A.  1915B.  732,  963,  975,  16  Ann.  Cas. 
91,  Ann.  Cas.  12D,  1147,  1  A.  L.  R.  1204, 
27  A.  L.  R.  217,  236,  271. 

As  to  sale  of  entire  tract,  boundaries, 
see  Foster  v.  Foster,  81  S.  C.  307,  62  S. 
E.  320. 
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§  8830.  State  as  owner  of  escheated  interest  not  necessary  party  to  par- 
tition proceedings. — If  one  having  a  vested  interest  in  real  estate  as  tenant 
in  common  dies  without  a  will  and  without  known  heirs,  partition  proceed- 
ings may  be  maintained  against  unknown  heirs  without  making  the  State  a 
party  to  the  action,  and  a  sale  and  conveyance  under  a  decree  in  the  cause 
shall  vest  such  interest  as  may  be  subject  to  escheat  under  the  provisions 
of  this  chapter  in  the  purchaser:  provided,  that  in  such  decree  provisions 
be  made  for  the  payment  of  the  divisible  share  of  such  deceased  person  in 
the  proceeds  of  sale,  if  any,  to  the  treasurer  of  the  State,  to  be  paid  into  the 
state  treasury,  subject  to  the  right  of  the  heir  or  heirs  to  recover  the  same 
by  proper  proceedings  and  on  issue  tried  in  the  court  of  common  pleas.  All 
titles  to  real  estate  heretofore  conveyed  under  order  of  the  court  in  par- 
tition cases  where  one  or  more  of  the  parties  in  interest  dies  without  heirs 
or  other  disposition  of  the  estate,  are  hereby  validated  in  so  far  as  they  may 
be  affected  by  the  provisions  of  this  chapter. 
1932  Code,  §  8830;  1924  (33)  1090. 

§  8830-1.  Tenant  in  common  or  co-tenant  purchasing  real  estate  owned  in 
common  at  sale  thereof  for  enforcement  of  lien  other  than  tax  lien  ac- 
quire title  against  other  tenants  in  common  before  the  court. — A  tenant  in 
common  or  co-tenant  may  purchase  real  property  owned  in  common  at  a 
sale  of  real  property  for  the  enforcement  of  a  lien  other  than  a  tax  lien, 
and  unless  it  be  otherwise  provided  in  the  judgment  or  order  of  sale  in  the 
action,  the  title  so  acquired  by  him  shall  be  free  and  clear  of  any  interests 
or  equities  arising  from  such  tenancy,  in  favor  of  his  co-tenants  or  his  ten- 
ants in  common  who  were  properly  before  the  court.  In  all  cases  where  a 
tenant  in  common  or  co-tenant  has  heretofore  purchased  real  property  at 
a  sale  of  real  property  for  the  enforcement  of  a  lien  other  than  a  tax  lien 
in  an  action  or  proceeding  where  all  or  some  of  the  tenants  in  common  or 
co-tenants  were  properly  before  the  court,  unless  it  affirmatively  appears 
otherwise  in  some  decree  or  order  duly  entered  in  such  action  or  proceed- 
ing, the  title  of  such  purchaser  is  hereby  declared  to  be  free  of  all  of  the 
interests  and  equities  of  all  such  tenants  in  common  or  co-tenants  who 
were  properly  before  the  court  in  such  action  or  proceeding. 
1934  (38)  1608. 
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CHAPTER  172 

Miscellaneous  Provisions 

Article  1.     Betterments,  §  8831. 

Article  2.     Escheats,  §  8840. 

Article  3.    Miscellaneous  Provisions,  §  8864. 


ARTICLE  1 
Betterments 

8831.  Full  value  for  improvements.  as  to  title. 

8832.  Determination  of  value.  8837.  Assessment  of  value. 

8833.  8834.  Proceedings  to  recover  value.      8838.  Recovery  for  mesne  profits. 

8835.  Sale  of  land.  8839.  Breach  of  contract  by  landowner. 

8836.  Improvements  made  under  mistake 

§  8831.  Defendants  to  be  awarded  full  value  for  improvements  in  certain 
cases. — After  final  judgment  in  an  action  to  recover  lands  and  tenements, 
in  favor  of  the  plaintiff,  if  the  defendant  has  purchased  the  lands  and  tene- 
ments recovered  in  such  action,  or  taken  a  lease  thereof,  or  those  under 
whom  he  holds  have  purchased  a  title  to  such  lands  and  tenements,  or 
taken  a  lease  thereof,  supposing  at  the  time  of  such  purchase  such  title  to 
be  good  in  fee,  or  such  lease  to  convey  and  secure  the  title  and  interest 
therein  expressed,  such  defendant  shall  be  entitled  to  recover  of  the  plain- 
tiff in  such  action  the  full  value  of  all  improvements  made  upon  such  land 
by  such  defendant,  or  those  under  whom  he  claims,  in  the  manner  herein- 
after provided. 

1932  Code,  §  8831;  Civ.  C.  '22,  §  5296;  Civ.  C.  '12,  §  3526;  Civ.  C.  '02,  §  2440;  G.  S. 
1835;  R.  S.  1952;  1870  (14)  313. 

Editor's  note.— This  section  and  §  8836  Lumb  v.  Pinckney,  21  S.  C.  471. 
are  quite  closely  connected  and  should         And   section   applies  to  improvements 

be  read  together.  The  instant  section  pro-  made  by  those  under  whom  the  plaintiff 

vides  for  setting  up  a  claim  for  better-  claims.  Salinas  v.  Aultman  &  Co.,  45  S. 

ments  after  final  judgment  in  ejectment,  C.  283,  22  S.  E.  889,  81  Am.  St.  Rep.  168, 

by  complaint,  while  §  8836  provides  for  former  hearing  reported  in  Aultman  & 

a   claim   for   certain   betterments   to   be  Co.  v.  Utsey,  41  S.  C.  304,  19  S.  E.  617, 

set   up   in   the   answer   of  defendant   in  81  Am.  St.  Rep.  174.  See  also,  McKnight 

ejectment.  v.  Cooper,  27  S.  C.  92,  94,  2  S.  E.  842. 

Section  8836  did  not  supersede  the  in-         Also,  section  applies  even  for  such  im- 

stant  section  but  merely  supplemented  it.  provements  as  were  made  after  knowl- 

See  Tumbleston  v.  Rumph,  43  S.  C.  275,  edge   of  title   in   another,   provided   the 

21  S.  E.  84,  81  Am.  St.  Rep.   168,  Ann.  recoveror  or  his  grantors  supposed  at  the 

Cas.  16B,  58.  time  of  purchase  that  the  title  was  good 

In  Tumbleston  v.  Rumph,  43  S.  C.  275,  in  fee.  Bethea  v.  Allen,  101  S.  C.  350,  85  S. 

21  S.  E.  84,  88,  81  Am.  St.  Rep.  168,  Ann.  E.  903,  Ann.  Cas.  16D,  998,  11  A.  L.  R.  45. 

Cas.    16B,   58,   Mclner,   C.   J.,   in  his  dis-  See  also,  Templeton  v.  Lowry,  22  S.   C. 

senting   opinion   said:    "It  seems   to  me  389,  81  Am.  St.  Rep.  172,  Ann.  Cas.  16B, 

that  the  provisions  of  these  two  sections  58.  And,  whether  he  so  supposed,  is  a 

are  so  utterly  at  variance  as  to  render  question  of  fact  to  be  determined  in  the 

them    inconsistent   with    each    other,    at  case.  Templeton  v.  Lowry,  22  S.  C.  389, 

least  as  far  as  they  relate  to  the  con-  81  Am.  St.  Rep.  172,  Ann.  Cas.  16B,  58. 
ditions  upon  which  a  claim  for  better-         But  such  improvements  must  be  made 

ments  can  be  maintained,  and  the  man-  bona  fide.  Gadsden  v.  Desportes,  39  S.  C. 

ner  in  which  such  claim  may  be  set  up  131,  17  S.  E.  706,  81  Am.  St.  Rep.  178,  192, 

or  asserted."  29  L.  R.  A.  (N.  S.)  1029,  1109,  1168;  Ault- 

This    section    is    not    unconstitutional,  man  &  Co.  v.  Utsey,  41  S.  C.  304,   19  S. 
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E.  617,  81  Am.  St.  Rep.  174;  Salinas  v. 
Aultman  &  Co.,  45  S.  C.  283,  22  S.  E.  889, 
81  Am.  St.  Rep.  168. 

And  method  prescribed  by  section 
must  be  followed. — The  provision  of  this 
section  prescribing  that  recovery  shall 
be  had  "in  the  manner  hereinafter  pro- 
vided" must  be  strictly  complied  with. 
Bethea  v.  Allen,  101  S.  C.  350,  85  S.  E. 
903,  Ann.  Cas.  16D,  998,  11  A.  L.  R.  45. 
See  also,  Howard  v.  Kirton,  144  S.  C.  89, 
142  S.  E.  39. 

Where  a  new  right  is  created  by  stat- 
ute, which  also  prescribes  the  remedy  or 
method  of  enforcing  the  right,  the  meth- 
od prescribed  by  the  statute  is  exclusive. 
Bethea  v.  Allen,  101  S.  C.  350,  85  S.  E. 
903,  905,  Ann.  Cas.  16D,  998,  11  A.  L.  R. 
45. 

Remedy  is  new. — This  section  recog- 
nizes an  equitable  right  and  gives  a 
remedy  for  its  enforcement  where  none 
existed  before.  Tumbleston  v.  Rumph, 
43  S.  C.  275,  279,  21  S.  E.  84,  86,  81  Am. 
St.  Rep.  168,  Ann.  Cas.  16B,  58;  Hall  v. 
Boatwright,  58  S.  C.  544,  36  S.  E.  1001, 
1002,  79  Am.  St.  Rep.  864,  81  Am.  St.  Rep. 
169,  186,  1  A.  L.  R.  1195,  1212. 

Section  does  not  apply  to  co-tenants. — 
This  section  applies  only  to  actions  for 
recovery  of  land,  and  not  to  actions  for 
partition  between  co-tenants,  where 
equity  affords  a  remedy  for  improve- 
ments to  the  common  property.  Hall  v. 
Boatwright,  58  S.  C.  544,  36  S.  E.  1001, 
1002,  79  Am.  St.  Rep.  864,  81  Am.  St.  Rep. 
169,  186,  1  A.  L.  R.  1195,  1212;  McGee  v. 
Hall,  28  S.  C.  562,  6  S.  E.  566,  52  Am.  St. 
Rep.  938,  28  L.  R.  A.  855,  L.  R.  A.  1915B, 
970,  1  A.  L.  R.  1212,  27  A.  L.  R.  212. 

And  section  does  not  give  a  mortgagee 
buying  on  foreclosure  a  claim  for  im- 
provements made  by  his  mortgagor  be- 
fore giving  the  mortgage,  unless  it  be  by 
separate  action.  Aultman  &  Co.  v.  Ut- 
sey,  41  S.  C.  304,  19  S.  E.  617,  81  Am.  St. 
Rep.  174. 

Nor  does  section  apply   in  foreclosure 


suits. — This  section  applies  only  in  ac- 
tions for  recovery  of  land,  not  in  fore- 
closure suits.  Lessly  v.  Bowie,  27  S.  C. 
193,  3  S.  E.  199,  L.  R.  A.  1918B,  746. 

"Full  value"  is  value  at  time  of  final 
judgment  in  ejectment. — In  a  proceeding 
by  defendant  in  ejectment  for  the  value 
of  betterments,  the  "full  value"  to  which 
he  is  entitled  under  this  section  means 
the  value  at  the  time  of  final  judgment 
in  ejectment,  under  §  8832.  Howard  v. 
Kirton,  144  S.  C.  89,  142  S.  E.  39. 

But  improvements  and  interest  both 
are  not  allowed. — Parties  in  possession 
should  not  be  allowed  improvements  and 
interest  too  during  time  of  possession. 
Boykin  v.  Ancrum,  28  S.  C.  486,  6  S.  E. 
305,  13  Am.  St.  Rep.  698,  23  Am.  St.  Rep. 
410,  81  Am.  St.  Rep.  179,  99  Am.  St.  Rep. 
153,  19  L.  R.  A.  850,  29  L.  R.  A.  (N.  S.) 
1081,   1168. 

Action  cannot  be  brought  after  re- 
mittitur of  Supreme  Court. — "Final  judg- 
ment," means  the  judgment  in  circuit 
court,  even  in  cases  of  appeal,  and  it  is 
too  late  to  bring  an  action  after  remitti- 
tur of  Supreme  Court.  Garrison  v. 
Dougherty,  18  S.  C.  486. 

Final  judgment  does  not  mean  entry  of 
formal  judgment,  but  final  determina- 
tion of  rights  of  parties  by  verdict.  God- 
frey v.  Fielding,  21  S.  C.  313. 

See  generally,  as  to  sufficiency  of  al- 
legation, Tumbleston  v.  Rumph,  43  S.  C. 
275,  21  S.  E.  84,  81  Am.  St.  Rep.  168, 
Ann.  Cas.  16B,  58.  Concerning  account- 
ing as  to  betterments  and  rents  between 
co-tenants,  see  Vaughan  v.  Langford,  81 
S.  C.  282,  62  S.  E.  316,  128  Am.  St.  Rep. 
912,  29  L.  R.  A.  (N.  S.)  234,  L.  R.  A. 
1915B,  732,  963,  16  Ann.  Cas.  91,  Ann. 
Cas.  12D,  1147,  1  A.  L.  R.  1204,  27  A.  L. 
R.  217,  236,  271;  Shute  v.  Shute,  82  S.  C. 
264,  64  S.  E.  145.  As  to  enforcement  of 
section,  see  Jacobs  v.  Bush,  17  S.  C.  594, 
L.  R.  A.  1915B,  963,  974,  1  A.  L.  R.  1204, 
1212. 


§  8832.  Value  of  improvements — how  determined. — The  sum  which  such 
land  shall  be  found  at  the  time  of  the  rendition  of  such  judgment  to  be 
worth  more,  in  consequence  of  improvements  so  made,  than  it  would  have 
been  had  no  such  improvements  or  betterments  been  made,  shall  be  deemed 
to  be  the  value  of  such  improvements  or  betterments. 

1932  Code,  §  8832;  Civ.  C.  '22,  §  5297;  Civ.  C.  '12,  §  3527;  Civ.  C.  '02,  §  2441;  G.  S. 
1836;  R.  S.  1953. 

In  an  action  for  betterments  the  trial     at  trial.  Howard  v.  Kirton,  144  S.  C.  89, 
judge    must    decide    what    the    verdict      142  S.  E.  39,  40. 
means,  considering  all  matters  occurring 


§  8833.  Proceedings  to  recover  value  of  improvements — The  defendant  in 
such  action  shall,  within  forty-eight  hours  after  such  judgment,  or  during 
the  term  of  the  court  in  which  the  same  shall  be  rendered,  file  a  complaint 
against  such  plaintiff  for  so  much  money  as  the  lands  and  tenements  are  so 
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made  better,  in  the  office  of  the  clerk  of  such  court,  which  shall  be  suf- 
ficient notice  to  the  defendant  in  such  complaint  to  appear  and  defend 
against  the  same;  and  all  subsequent  proceedings  shall  be  had  in  accord- 
ance with  the  practice  prescribed  in  the  Code  of  Procedure. 

1932  Code,  §  8833;  Civ.  C.  '22,  §  5298;  Civ.  C.  '12,  §  3528;  Civ.  C.  '02,  §  2442;  G.  S. 
1837;  R.  S.  1954. 

Defendant,  by  averring  belief  of  good  purchase,  was  allowed  to  amend  by  aver- 

title,  was  allowed  to  amend. — A  defend-  ring  also  a  belief  of  good  title  at  time 

ant  by  answer  having  claimed  improve-  the  improvements  were  made.  McKnight 

ments,  alleging  only  that  he  believed  he  v.  Cooper,  27  S.  C.  92,  2  S.  E.  842. 
had  good  title  in  fee  at  the  time  of  his 

§  8834.     Judgment  stayed  until  sale — special  verdict — lien  for  betterments. 

— The  court,  on  the  entry  of  such  action,  shall  stay  all  proceedings  upon 
the  judgment  obtained  in  the  prior  action,  except  the  recovery  of  such 
lands,  until  the  sale  of  the  lands  recovered  as  hereinafter  provided;  and 
the  final  judgment  shall  be  upon  a  special  verdict  by  a  jury,  under  the 
direction  of  the  court,  stating  the  value  of  the  lands  and  tenements  without 
the  improvements  put  thereon  in  good  faith  by  the  defendant,  and  the  value 
thereof  with  improvements.  The  defendant  in  ejectment  shall  be  entitled  for 
said  betterments  to  a  verdict  for  the  value  thereof,  as  of  the  date  when  the 
said  lands  were  recovered  from  him  and  interest  on  said  verdict  from  said 
date,  when  the  said  lands  were  recovered  from  him  and  interest  on  said  ver- 
dict from  said  date,  and  the  lands  and  tenements  so  recovered  shall  be  held 
to  respond  to  said  judgment  for  betterments  in  the  same  manner  and  for  the 
same  time  as  if  the  same  had  been  attached  on  mesne  process. 

1932  Code,  §  8834;  Civ.  C.  '22,  §  5299;  Civ.  C.  '12,  §  3529;  Civ.  C.  '02,  §  2443;  G.  S. 
1838;  R.  S.  1955;  1885  (19)  432. 

Refusal  to  stay  such  judgment  pending  of  substantial  right  and  appealable.  Dill 
such  action  for  improvements  is  a  denial     v.  Moon,  14  S.  C.  338. 

§  8835.  Direction  of  sale — disbursement  of  proceeds — payment  of  better- 
ment.— When  final  judgment  shall  be  rendered  as  provided  in  section  8834, 
the  court  shall  direct  a  sale  of  the  land  recovered  in  ejectment  on  the 
following  terms:  that  out  of  the  proceeds  of  sale,  the  plaintiff  in  ejectment, 
or  his  legal  representative,  be  paid  the  amount  ascertained  as  the  value 
of  his  land  without  improvements  put  thereon  in  good  faith  by  the  defend- 
ant, and  the  surplus,  if  any,  be  paid  to  the  occupying  claimant,  or  his  legal 
representative,  and  said  judgment  for  betterments  shall  be  a  lien  on  such 
land  in  preference  to  all  other  liens:  provided,  however,  that  this  section 
shall  not  apply  to  cases  where  the  plaintiff  in  ejectment,  or  his  legal  repre- 
sentative, shall,  within  sixty  days  after  the  aforesaid  special  verdict,  pay 
into  the  office  of  the  clerk  of  the  court,  for  the  defendant,  the  value  of  the 
betterments  as  so  found  in  said  special  verdict. 

1932  Code,  §  8835;  Civ.  C.  '22,  §  5300;  Civ.  C.  '12,  §  3530;  Civ.  C.  '02,  §  2444;  G.  S. 
1839;  R.  S.  1956;  1885  (19)  432. 

Editor's  note. — In  the  dissenting  opin-  tions.  As  §  8831  confers  the  right  to  bet- 
ion  in  the  case  of  Howard  v.  Kirton,  144  terments,  and  §  8834  provides  for  the 
S.  C.  89,  142  S.  E.  39,  45,  Cothran,  J.  says:  judgment  and  lien,  and  §  8835  is  direc- 
"There  is  a  direct  conflict  between  §  tory  only,  I  am  inclined  to  think  that  § 
8835,  relating  to  the  sale,  and  other  sec-  8835  must  give  way." 

§  8836.     Value  of  improvement  may  be  alleged  in  answer. — In  any  action 
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hereafter  brought,  or  now  pending,  and  which  has  not  been  heard,  for  the 
recovery  of  lands  and  tenements,  whether  such  action  be  denominated  legal 
or  equitable,  the  defendant  who  may  have  made  improvements  or  better- 
ments on  such  land,  believing  at  the  time  he  makes  such  improvements  or 
betterments  that  his  title  thereto  was  good  in  fee,  shall  be  allowed  to  set 
up  in  his  answer  a  claim  against  the  plaintiff  for  so  much  money  as  the 
land  has  been  increased  in  value  in  consequence  of  the  improvements  so 
made;  so,  likewise,  the  defendant  shall  be  allowed  to  set  up  a  claim  against 
the  plaintiff  for  so  much  money  as  the  land  has  been  increased  in  value  in 
consequence  of  improvements  or  betterments  made  by  the  person  or  per- 
sons under  or  through  whom  he  claims,  if  it  be  shown  that  the  defendant 
actually  believes  he  was  taking  a  good  title,  in  fee  simple  thereto,  at  the 
time  of  the  alleged  taking  thereof. 

1932  Code,  §  8836;  Civ.  C.  '22,  §  5301;  Civ.  C.  '12,  §  3531;  Civ.  C.  '02,  §  2445;  R.  S. 
1957;  1885  (19)  343;  1917  (30)  392. 


Editor's  note.  —  This  section  was  in- 
tended to  supplement,  not  to  supersede, 
the  provisions  of  §  8831.  See  Salinas  v. 
Aultman  &  Co.,  45  S.  C.  283,  22  S.  E.  889, 
81  Am.  St.  Rep.  168,  and  Gadsden  v.  Des- 
portes,  39  S.  C.  131,  17  S.  E.  706,  81  Am. 
St.  Rep.  178,  192,  29  L.  R.  A.  (N.  S.) 
1029,  1109,  1168.  See  further,  the  Editor's 
note  placed  immediately  under  §  8831. 

This  section  was  intended  to  afford 
Telief  in  such  cases  as  were  not  covered 
by  §  8831  by  providing  that  the  defend- 
ant who  may  have  made  improvements 
on  the  lands  sought  to  be  recovered  from 
him,  believing,  at  the  time  he  made  such 
improvements,  that  his  title  thereto  was 
good  in  fee,  should  be  allowed  to  set  up 
in  his  answer  a  claim  against  the  plain- 
tiff for  so  much  money  as  the  land  was 
increased  in  value,  in  consequence  of  the 
improvements  so  made,  even  where 
neither  the  defendant  nor  those  under 
whom  he  claims  may  also  have  believed 
at  the  time  of  purchase  such  title  to  be 
good  in  fee.  Tumbleston  v.  Rumph,  43  S. 
C.  275,  21  S.  E.  84,  86,  81  Am.  St.  Rep. 
168,  Ann.  Cas.  16B,  58. 

Defendant  cannot  set  up  a  claim  for 
improvements  made  by  those  under 
whom  he  claims. — Under  this  section  a 
defendant,  in  an  action  to  recover  land, 
cannot  set  up  in  his  answer  a  claim  for 
improvements  made  by  those  under 
whom  he  claims;  but  by  the  terms  of  the 
section  he  is  allowed  to  set  up  in  his 
answer  his  claim  only  for  such  improve- 
ments as  he  himself  made,  believing  at 
the  time  he  made  them  that  his  title 
was  good  in  fee.  Bethea  v.  Allen,  101  S. 
C.  350,  85  S.  E.  903,  904,  Ann.  Cas.  16D, 
998,  11  A.  L.  R.  45. 


Nor  can  defendant  set  up  as  defense 
the  amount  paid  in  erecting  improve- 
ments.— Where  a  defendant  may  set  up 
in  his  answer  a  claim  for  so  much  money 
as  the  land  has  been  increased  in  value 
in  consequence  of  improvements  made 
thereon,  he  cannot  set  up  as  a  defense 
the  amount  paid  in  erecting  the  improve- 
ments. Harman  v.  Harman,  54  S.  C.  100, 
31  S.  E.  881,  81  Am.  St.  Rep.  178,  cited 
in  Howard  v.  Kirton,  144  S.  C.  89,  142  S. 
E.  39,  42. 

And  betterments  made  by  people  other 
than  defendant  should  not  be  considered. 
— Under  this  section  only  such  changes, 
bettering  the  land,  as  were  made  by  the 
defendant  after  his  purchase  of  the  land, 
should  be  considered  and  not  those  made 
previously  by  others.  Gadsden  v.  Des- 
portes,  39  S.  C.  131,  17  S.  E.  706,  707, 
81  Am.  St  .Rep.  178,  192,  29  L.  R.  A.  (N. 
S.)  1029,  1109,  1168. 

Plaintiff,  under  section,  should  present 
evidence  from  which  jury  can  find  a 
special  verdict. — Since,  under  this  sec- 
tion, it  is  incumbent  on  plaintiff,  who 
has  been  ousted  of  possession  of  land,  to 
show  not  merely  the  value  of  his  im- 
provements, but  to  present  evidence 
from  which  the  jury  can  find  a  special 
verdict,  stating  the  value  of  the  land 
without  the  improvements  and  its  value 
with  the  improvements,  evidence,  in  an 
action  thereunder  after  partition,  tend- 
ing to  show  that  improvements  of  some 
considerable  value  had  been  made,  will 
not  warrant  sending  the  case  to  the  jury. 
Hall  v.  Boatwright,  58  S.  C.  544,  36  S.  E. 
1001,  79  Am.  St.  Rep.  864,  81  Am. 
St.  Rep.  169,  186,  1  A.  L.  R.  1195,  1212. 


§  8837.  Judge  or  jury  may  assess  value — charge  on  land — other  property 
exempt. — If  the  verdict  or  decree  shall  be  for  the  plaintiff  in  such  action 
the  jury  or  judge  who  may  render  the  same  may  at  the  same  time  render 
a  verdict  or  decree  for  the  defendant  for  so  much  money  as  the  lands  and 
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tenements  are  so  made  better,  after  deducting  the  amount  of  damages,  if 
any,  recovered  by  the  plaintiff  in  such  action,  and  the  lands  and  tenements 
as  recovered  shall  be  held  to  respond  to  such  judgment  for  the  defendant: 
provided,  that  execution  on  such  judgment  shall  issue  only  against  such 
lands  and  tenements  so  recovered  by  the  plaintiff  in  such  action,  and  shall 
not  in  any  such  case  issue  against  the  goods  and  chattels  or  other  lands  of 
the  defendant. 

1932  Code,  §  8837;  Civ.  C.  '22,  §  5302;  Civ.  C.  '12,  §  3532;  Civ.  C.  '02,  §  2446;  R.  S. 
1958;    1885    (19)   343. 

One  buying  land,  believing  that  he  ac-  3,  §  28,  provides  that  no  property  shall 

quired  a  good  title,  has  a  lien  thereon,  be  exempt  from  sale  for  payment  of  im- 

under    this    section    for    improvements,  provements   thereon.   Wilson   v.   Counts, 

though  a  homestead  had  been  assigned  to  52  S.  C.  218,  29  S.  E.  649. 
the  rightful  owner  thereof,  as  Const,  art. 

§  8838.  No  recovery  for  mesne  profits. — The  plaintiff,  in  an  action  for  the 
recovery  of  lands  and  tenements,  shall  recover  nothing  for  the  mesne 
profits  of  the  land,  except  on  such  improvements  as  are  made  by  him  or 
those  under  whom  he  claims. 

1932  Code,  §  8838;  Civ.  C.  '22,  §  5303;  Civ.  C.  '12,  §  3533;  Civ.  C.  '02,  §  2447;  G.  S. 
1840;  R.  S.  1959;  1870  (14)  314. 

§  8839.  Foregoing  provisions  not  applicable  in  certain  cases. — The  forego- 
ing provisions  relating  to  betterments  shall  not  extend  to  any  person  who 
has  entered  on  land  by  virtue  of  any  contract  made  with  the  legal  owner 
of  such  land,  unless  it  shall  appear,  on  the  trial  of  the  action,  that  such 
owner  has  neglected  to  fulfill  such  contract  of  his  part,  in  which  case  such 
person  in  possession  shall  be  entitled  to  all  the  privileges  hereinbefore  pro- 
vided for  those  who  entered  upon  land  under  supposed  title,  and  the  same 
proceedings  shall  be  had,  and  the  land  shall  be  held  in  the  same  manner  as 
hereinbefore  provided. 

1932  Code,  §  8839;  Civ.  C.  '22,  §  5304;  Civ.  C.  '12,  §  3534;  Civ.  C.  '02,  §  2448;  G.  S. 
1841;  R.  S.  1960;  1870  (14)  314. 


ARTICLE  2 
Escheats 

8840.  Secretary  of  state  as  escheator.  possession. 

8841.  Buying  for  sinking  fund  commis-  8854.  Disposition   of  unclaimed  personal 
sion.  property. 

8842.  Report  of  secretary  of  state.  8855.  Advertisement   of   personalty. 

8843.  Property  escheated  prior  to  1896.  8856.  Persons  under  disability. 

8844.  8845.  Proceedings  as  to  supposedly  8857.  Persons  dying  without  heirs, 
escheated  land.  8859.  Estates  of  felons. 

8846.  Advertisement.  8860.  Not  to  contravene  treaty. 

8847.  Sale  of  unclaimed  lands.  8861.  Commission   of   escheator. 

8848.  Advertisement  of  sale.  8862.  Escheator  not   to   purchase   estate. 

8849.  Division  into  smaller  tracts.  8863.  Penalty  for  neglect. 

8850.  Period  within  which  to  claim.  8863-1.  Disposal  of  unclaimed  personal- 

8851.  Security  by  claimant.  ity  of  deceased  inmates  of  Charles- 

8852.  Rental  of  lands  before  sale.  ton  home. 

8853.  State   not    precluded    by   grant   or 

§  8840.     Secretary  of  state  as  escheator — to  act  under  direction  of  sinking 
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fund  commission — duties. — The  duties  of  escheator  are  devolved  hereafter 
upon  the  secretary  of  state  as  agent  of  the  board  of  commissioners  of  the 
sinking  fund,  and  as  escheator  the  secretary  of  state  shall  act  under  the  di- 
rection and  control  of  the  board  of  commissioners  of  the  sinking  fund,  and 
under  the  direction  of  said  board  may  use  such  of  the  funds  and  the  serv- 
ices of  such  of  the  subagents  of  the  said  board  as  in  their  discretion  may  be 
necessary  to  efficiency  in  discovering,  renting,  litigating  and  realizing 
money  from  escheated  lands  under  existing  law,  and  shall  turn  over  to  the 
state  treasurer  the  net  proceeds  of  escheats  after  deducting  and  retaining 
therefrom  for  the  benefit  of  the  sinking  fund  so  much  money  as  in  their 
opinion  will  reimburse  the  sinking  fund  for  moneys  and  agents'  services 
used  and  advanced  as  aforesaid,  and  also  any  other  expense  necessarily  in- 
curred in  executing  the  law  and  protecting  the  interest  of  the  State  in 
matter  of  escheats:  provided,  that  costs  and  expenses  incurred  as  aforesaid 
(on  account  of  agents'  services,  money  advanced  or  otherwise)  in  one  case 
may  be  deducted  and  retained  from  the  proceeds  of  any  other  case  of  es- 
cheatment  in  the  discretion  of  the  commissioners  of  the  sinking  fund.  In 
cases  where  the  process  of  escheatment  is  now  in  progress  the  secretary 
of  state,  as  agent  as  aforesaid,  is  authorized  to  call  upon  escheators  hereto- 
fore having  case  in  charge  for  a  full  and  detailed  report  and  account  of  the 
case,  with  authority,  under  direction  of  the  board  of  commissioners  of  the 
sinking  fund,  either  to  require  said  former  escheator,  under  direction  of 
the  secretary  of  state,  as  agent  as  aforesaid,  to  continue  and  conclude  the 
process  at  commissions  heretofore  allowed  said  former  escheator,  or  in  the 
discretion  of  the  said  board  to  require  said  former  escheator  to  forthwith 
turn  over  the  case  and  all  funds  in  his  hands  (whether  derived  from  said 
incomplete  case  or  from  any  former  or  other  case  of  escheatment)  to  the 
secretary  of  state,  as  agent  aforesaid;  and  when  such  incomplete  case  is 
finally  settled,  the  secretary  of  state,  as  agent  as  aforesaid,  shall  allow  and 
pay  to  the  said  former  escheator,  out  of  the  funds  derived  therefrom,  such 
a  proportion  of  the  commissioners  heretofore  allowed  by  law  to  escheators 
as,  in  the  judgment  of  the  board  of  commissioners  of  the  sinking  fund,  said 
escheator  is  entitled  to  under  the  circumstances  of  the  case. 

1932  Code,  §  8840;  Civ.  C.  '22,  §  5603;  Civ.  C.  '12,  §  4076;  Civ.  C.  '02,  §  2975;  1896 
(22)   188. 

As  to  escheat  proceedings  being  con-      sets,  see  In  re  Bugg,  71  S.  C.  439,  51  S.  E. 
verted  into  proceedings  to  marshal  as-      263. 

§  8841.     When  escheator  may  buy  for  sinking  fund  commission. — At  any 

sale  of  escheated  property,  if,  in  his  judgment,  the  property  is  being  sold 
at  a  sacrifice,  the  secretary  of  state  shall  be  authorized  to  buy  the  land  in 
for  the  commissioners  of  the  sinking  fund  (or  to  cause  the  same  to  be  bid 
in),  and  upon  payment  of  the  costs  accrued  thereon  to  cause  the  title  deed 
to  be  made  therefor  as  escheated  property  to  the  commissioners  of  the  sink- 
ing fund,  who  shall  rent  or  sell  the  said  property  in  such  manner,  at  such 
time  and  upon  such  terms  as,  in  their  judgment,  shall  be  for  the  best  in- 
terests of  the  State,  and  apply  the  proceeds  thereof  as  above  directed. 

1932  Code,  §  8841;  Civ.  C.  '22,  §  5604;  Civ.  C.  '12,  §  4077;  Civ.  C.  '02,  §  2976;  1896 
(22)   188. 
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§  8842.  Annual  report. — A  report  shall  be  made  annually  by  the  secretary 
of  state,  to  be  included  in  his  annual  report,  showing  the  receipts  and  pay- 
ments under  the  provisions  of  §§  8840  thru  8843  in  each  case  of  escheat, 
with  the  items  thereof;  and  in  case  any  escheated  property  be  purchased  by 
said  commissioners,  their  annual  report  shall  show  all  resales  of  such  prop- 
erty, and  all  income,  rents  and  profits  derived  from  such  property  while 
held  by  said  commissioners. 

1932  Code,  §  8842;  Civ.  C.  '22,  §  5605;  Civ.  C.  '12,  §  4078;  Civ.  C.  '02,  §  2977;  1896 
(22)  188. 

§  8843.  Escheated  property  not  affected. — Nothing  in  sections  8840,  8841 
and  8842  contained  shall  apply  to  any  property  escheated  prior  to  the  ninth 
day  of  March,  1896,  which  by  law  was  escheated  for  the  benefit  of  any 
special  purpose  or  object. 

1932  Code,  §  8843;  Civ.  C.  '22.  §  5606;  Civ.  C.  '12,  §  4079;  Civ.  C.  '02,  §  2978;  1896 
(22)  188. 

As   to   disposition   of   proceeds    of   es-      11;  Art.  XVI,  §  11. 
cheated  property,  see  Const.  Art.  XI,   § 

§  8844.  Escheator  to  notify  judge  of  circuit  court  of  any  supposedly  es- 
cheated lands. — The  escheator,  as  hereinbefore  provided  for,  in  every  case 
where,  on  his  knowledge  or  belief,  or  on  the  information  of  another,  that 
certain  lands  in  his  respective  counties  have  been  escheated  to  the  State 
by  the  death  of  the  person  last  seized  in  fee  simple,  either  in  law  or  in  fact 
without  leaving  any  person  who  can  lawfully  claim  such  lands,  either  by 
purchase  or  descent,  from  such  former  proprietor,  shall,  on  such  knowledge 
or  information,  or  the  order  of  any  court  of  record,  issue  his  notification  of 
such  supposed  escheated  lands  to  one  of  the  judges  of  the  circuit  court,  at 
least  two  months  previous  to  the  next  session  of  the  said  court  to  be  held 
in  the  county  where  such  lands  lie. 

1932  Code,  §  8844;  Civ.  C.  '22,  §  5607;  Civ.  C.  '12,  §  4080;  Civ.  C.  '02,  §  2979;  G.  S. 
2300;  R.  S.  2438;  1787  (5)  47. 

Heirs  prevent  escheat.  —  Lands  shallA.  L.  R.  1244. 
not  escheat  where  there  is  one  capable    See  generally,  as  to  service  of  notice, 
of  inheriting.  Scott  v.  Cohen,  2  N.  &  McC.In  re  Malone,  21  S.  C.  435,  6  Am.  St.  Rep. 
293,  31  L.  R.  A.  177,  Ann.  Cas.  12D,  382.382,   15  L.  R.  A.   (N.  S.)   383,  Ann.  Cas. 

Citizens,  appointees  of  an  alien,  hold-17C,  924,  23  A.  L.  R.   1237.  For  a  con- 
ing under  deed  with  power  of  appoint-struction  of  the  Act  of  1787,  see  McCaw 
ment,  made  before  office  found,  take  thev.  Galbraith,  7  Rich.  74,  31  L.  R.  A.  177, 
property.  Escheator  v.  Smith,  4  McC.  452,  Ann.  Cas.  12D,  382,  23  A.  L.  R.  1248. 
78  Am.  Dec.  409,  Ann.  Cas.  12D,  385,  23 

§  8845.  Proceedings  as  to  supposedly  escheated  lands. — The  judge  presid- 
ing at  such  court  shall  cause  the  jury  (being  first  duly  sworn)  to  proceed 
and  make  a  true  inquest  of  all  such  supposed  escheated  lands,  which  by 
the  escheator  shall  be  subjected  to  their  investigation,  and  a  true  verdict 
made  thereon;  whereupon  the  judge  of  the  court  aforesaid  shall  certify  the 
same,  under  his  hand  and  the  seal  of  the  court,  to  the  escheator,  who  is 
hereby  ordered  and  directed  to  record  the  same  in  a  book  to  be  kept  by 
him  for  that  purpose,  and  shall  return  the  original  within  two  months  after 
the  date  thereof  into  the  office  of  the  clerk  of  the  said  court,  to  be  there 
filed  and  kept  as  a  record  thereof. 
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1932  Code,  §  8845;  Civ.  C.  '22,  §  5608;  Civ.  C.  '12,  §  4081;  Civ.  C.  '02,  §  2980;  G.  S. 
2301;  R.  S.  2439;  1787  (5)  47. 

§  8846.  Advertisement  of  lands  on  return  of  inquest. — On  the  return  of 
any  inquest  of  supposed  escheated  lands  by  the  escheator  into  the  office  of 
the  clerk  of  the  county  where  the  lands  lie,  he  shall  thereupon  cause  to  be 
advertised,  in  a  newspaper  of  the  county,  or  other  nearest  gazette,  the  first 
week  in  every  month,  for  six  months,  a  notice  containing  a  particular  de- 
scription of  the  lands,  the  name  of  the  person  last  seized,  and  the  supposed 
time  of  his  or  her  death,  together  with  the  part  of  the  world  in  which  he 
or  she  was  supposed  to  have  been  born,  and  requiring  his  or  her  heirs,  or 
others  claiming  under  him  or  her,  to  appear  and  make  claim. 

1932  Code,  §  8846;  Civ.  C.  '22,  §  5609;  Civ.  C.  '12,  §  4082;  Civ.  C.  '02,  §  2981;  G.  S. 
2302;  R.  S.  2440;  1787  (5)  47;  1839  (11)  110. 

Notice  of  escheat  is  not  "process." —  And  publication  in  weekly  newspaper 
The  notice  of  escheat  which  the  instant  is  sufficient. — This  section  does  not  re- 
section requires  to  be  published,  is  not  quire  the  notice  to  be  published  in  a 
in  the  proper  sense  "process,"  nor  when  daily  paper  every  day  in  the  week,  but 
published  in  a  Sunday  newspaper  is  it'  one  publication  in  a  weekly  newspaper 
"served"  on  Sunday.  Eason  v.  Witcofs-  is  sufficient.  Eason  v.  Witcofskey,  29  S. 
key,  29  S.  C.  239,  7  S.  E.  291,  Ann.  Cas.  C.  239,  7  S.  E.  291,  Ann.  Cas.  16B,  19,  13 
16B,  19,  13  A.  L.  R.  670.  A.  L.  R.  670. 

§  8847.  Lands  not  claimed  for  twelve  months  after  advertising  to  be  es- 
cheated and  sold. — If  no  person  shall  appear  and  claim  the  same  within 
twelve  months  after  the  expiration  of  the  time  prescribed  for  advertising, 
the  said  clerk  shall  issue  process,  to  be  signed  by  the  judge  of  the  circuit 
court  of  the  said  county,  to  the  escheator,  pronouncing  the  said  lands  es- 
cheated and  vested  according  to  law,  and  directing  him  forthwith  to  sell 
and  convey  the  same,  upon  the  usual  notice. 

1932  Code,  §  8847;  Civ.  C.  '22,  §  5610;  Civ.  C.  '12,  §  4083;  Civ.  C.  '02,  §  2982;  G.  S. 
2303;  R.  S.  2441;  1787  (5)  47. 

Title  vests  in  the  State  at  the  death  of  Mill  454;  Harlock  v.  Jackson,  3  Brev.  254, 
the  owner;  it  is  vested  by  the  judgment  76  Am.  St.  Rep.  487,  101  Am.  St.  Rep. 
of  the  court.  City  Council  v.   Lange,   1      166,  187. 

§  8848.  Sales  to  be  advertised  for  six  weeks. — As  soon  as  the  escheator 
shall  receive  the  process  in  the  preceding  section  mentioned,  he  shall  ad- 
vertise the  sale  of  said  lands  in  a  newspaper  of  the  county,  or  other  nearest 
gazette,  and  also,  in  the  most  public  places  of  the  county  in  which  the  lands 
lie  (giving  six  weeks'  public  notice) ,  on  a  credit  of  twelve  months,  payable 
in  lawful  money;  and  shall,  moreover,  take  good  and  sufficient  surety  and 
a  mortgage  of  the  premises,  before  the  title  shall  be  altered  or  changed. 

1932  Code,  §  8848;  Civ.  C.  '22,  §  5611;  Civ.  C.  '12,  §  4084;  Civ.  C.  '02,  §  2983;  G.  S. 
2304;  R.  S.  2442;  1787  (5)  47. 

Lands  that  escheat  cannot  be  regranted  cheated  property,  In  re  Malone,  21  S.  C. 

as  vacant  lands,  but  must  be  sold  pur-  435,  6  Am.  St.  Rep.  382,  15  L.  R.  A.  (N. 

suant    to    the    Escheat    Act.    Bodden    v.  S.)  383,  Ann.  Cas.  17C,  924,  23  A.  L.  R. 

Speigner,  2  Brev.  321.  1237. 

See    generally,    as    to    disposal   of   es- 

§  8849.  Division  of  lands  into  smaller  tracts — proceeds  of  sale  paid  into 
treasury. — Where  the  lands  shall  exceed  six  hundred  acres,  and  can  be 
divided  into  smaller  tracts  with  advantage  to  the  State  in  the  sale  thereof, 
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the  escheator  shall  cause  the  same  to  be  divided  in  such  manner  as  shall  be 
most  beneficial  to  the  State;  and  the  proceeds  arising  from  such  sale  shall 
be  forthwith  paid  into  the  public  treasury  whenever  the  same  shall  be- 
come due  and  recovered. 

1932  Code,  §  8849;  Civ.  C.  '22,  §  5612;  Civ.  C.  '12,  §  4085;  Civ.  C.  '02,  §  2984;  G.  S. 
2305;  R.  S.  2443;  1787  (5)  47. 

§  8850.     Persons  making  good  title  within  five  years  to  have  compensation. 

— If  any  person  shall  appear,  within  five  years,  and  make  good  title  to 
such  lands,  in  the  court  of  common  pleas,  on  an  issue  tried,  he  shall  forth- 
with receive  adequate  compensation. 

1932  Code,  §  8850;  Civ.  C.  '22,  §  5613;  Civ.  C.  '12,  §  4086;  Civ.  C.  '02,  §  2985;  G.  S. 
2306;  R.  S.  2444;  1787  (5)  47. 

Under  this  section  it  makes  no  differ-      away  the  right  to  the  land  in  question, 
ence   that   the   Legislature   has    granted      Ex  parte  Williams,  13  Rich.  77. 

§  8851.     Lands  to  be  committed  to  claimant  on  his  giving  security,  etc. — 

Any  person,  without  delay,  shall  be  heard  on  a  traverse,  in  the  court  of 
common  pleas,  on  a  petition  setting  forth  his  rights,  and  the  said  lands  shall 
be  committed  to  him,  if  he  shall  show  good  evidence  of  his  title,  to  hold 
until  the  right  shall  be  found  and  discussed  for  the  State  and  the  claimant; 
such  claimant  finding  sufficient  security  to  prosecute  his  suit  to  effect,  and 
without  delay,  and  to  render  to  the  State  the  yearly  value  of  such  lands, 
if  the  right  be  found  for  the  State. 

1932  Code,  §  8851;  Civ.  C.  '22,  §  5614;  Civ.  C.  '12,  §  4087;  Civ.  C.  '02,  §  2986;  G.  S. 
2306;  R.  S.  2445;  1787  (5)  47. 

This  section  does  not  give  traverses  of  Rich.  74,  31  L.  R.  A.  177,  Ann.  Cas.  12D, 

escheat  precedence  on  the  docket  Lance  382,  23  A.   L.  R.   1248;  In  re  Malone,  21 

v.  Dobson,  Riley  301.  S.  C.  435,  6  Am.  St.  Rep.  382,  15  L.  R.  A. 

Each  traverse  is  separate.— Each   tra-  (N.  S.)  383,  Ann.  Cas.  17C,  924,  23  A.  L. 

verse  is  a  separate  case  and  should  be  R.  1237. 
tried  separately.  McCaw  v.  Galbraith,  7 

§  8852.  Rent  of  lands  before  sale  on  non-appearance  of  claimant — damages 
for  prosecutions. — Where  no  claimant  shall  appear  to  make  title  aforesaid, 
the  escheators  shall  rent  out  the  escheated  lands,  if  the  same  can  be  done 
with  advantage  to  the  State,  until  the  process  of  escheat  shall  be  concluded 
and  the  lands  sold:  provided,  nevertheless,  that  if  any  suit  for  property 
supposed  to  be  escheated  shall  be  prosecuted  by  any  escheator,  and  the 
jury  before  whom  such  trial  shall  be  had  shall  think  there  is  no  probable 
case,  such  jury  are  authorized  and  required  to  assess  and  award  to  the 
party  grieved  such  damages  as  they  shall  think  proper. 

1932  Code,  §  8852;  Civ.  C.  '22,  §  5615;  Civ.  C.  '12,  §  4088;  Civ.  C.  '02,  §  2987;  G.  S. 
2308;  R.  S.  2446;  1787  (5)  47. 

§  8853.  State  not  precluded  by  grants,  etc. — The  State  shall  not  be  pre- 
cluded by  possession,  grant,  conveyance,  or  any  other  cause  or  title,  from 
making  inquest  and  sale  of  all  such  lands  as  have  heretofore  escheated  to 
the  State  by  the  death  of  the  person  last  seized  thereof;  any  law,  custom  or 
usage  to  the  contrary  notwithstanding:  provided,  that  no  lands  claimed 
under  grant,  or  under  an  actual  possession  for  five  years,  prior  to  the  fourth 
of  July,  one  thousand  seven  hundred  and  seventy-six,  shall  be  affected  by 
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this  section. 

1932  Code,  §  8853;  Civ.  C.  '22,  §  5616;  Civ.  C.  '12,  §  4089;  Civ.  C.  '02,  §  2988;  G.  S. 
2309;  R.  S.  2447;  1787  (5)  48. 

The  statute  of  limitations   cannot  bar  property   is   escheated.   Wilkins  v.   Tart, 

an  escheat.  Harlock  v.  Jackson,  3  Brev.  3  McC.  518. 

254,  76  Am.  St.  Rep.  487,  101  Am.  St.  Rep.  A  grant  of  five  years'  previous  posses- 

166,  187.  sion  before  4th  July,  1776,  exempts  from 

And  escheat  cannot  operate  against  one  escheat.  Warnock  v.  Wightman,  1  Brev. 

who  has  acquired  title  by  possession  be-  331,  29  L.  R.  A.  (N.  S.)  974,  1009,  1168; 

fore  death  of  person  in  whose  name  the  Wilkins  v.  Tart,  3  McC.  518. 

§  8854.     Personal  estate,  to  which  there  is  no  claimant,  shall  revert  to  State. 

— Where  any  moneys  or  other  personal  estate  shall  be  found  in  the  hands 
of  an  executor  or  administrator,  being  the  property  of  any  person  hereto- 
fore deceased,  or  hereafter  dying,  and  leaving  no  person  entitled  to  claim, 
and  without  making  disposition  of  the  same,  the  escheator  of  the  county 
where  such  chattels  shall  be  found,  or  the  attorney  general,  on  behalf  of 
the  State,  shall  and  may  sue  for,  recover,  and  pay  the  same  into  the  treas- 
ury of  the  State. 

1932  Code,  §  8854;  Civ.  C.  '22,  §  5617;  Civ.  C.  '12,  §  4090;  Civ.  C.  '02,  §  2989;  G.  S. 
2310;  R.  S.  2448;  1787  (5)  48. 

Escheat  applies  to  personalty.  —  The  the   legal    representative   of   the   person 

term    escheat    applies    to    personalty    as  whose    property    is    escheated,    and    not 

well  as  realty.  Howard  v.  Schmidt,  Rich,  against  the  administrator  of  his  admin- 

Eq.  Cas.  452,  Ann.  Cas.  12D,  382.  istrator.  Gill  v.  Douglass,  2  Bail.  387. 

But  no  declaration  of  escheat  of  per-  The  escheat  of  personal  property  can- 
sonalty  of  one  dying  without  heirs  is  not  be  declared  in  a  proceeding  for  set- 
allowed  within  two  years. — Under  this  tlement  of  decedent's  estate,  but  must 
section  and  the  section  immediately  fol-  be  left  for  adjudication  in  proceedings, 
lowing,  there  can  be  no  declaration  of  es-  authorized  by  the  instant  and  the  suc- 
cheat  of  personal  property,  to  which  ceeding  section.  Gibson  v.  Rickard,  143 
there  is  no  heir,  to  the  State  until  the  S.  C.  402,  141  S.  E.  726. 
expiration  of  two  years.  Gibson  v.  Rick-  Administrator  is  liable  for  interest. — 
ard,  143  S.  C.  402,  141  S.  E.  726.  Under  this  section  the  administrator  is 

Escheator  cannot  sue  administrator  of  liable  for  interest  on  fund  during  litiga- 

administrator    of    intestate.    —    The    es-  tion.  Howard  v.  Schmidt,  Rich.  Eq.  Cas. 

cheator  stands   in   place  of  distributees,  452,  Ann.  Cas.  12D,  382. 
and  can  only  bring  such  action  against 

§  8855.  State  treasurer  to  advertise  personalty  six  months — vests  in  State 
in  two  years. — The  state  treasurer,  for  the  time  being,  shall  advertise  such 
chattels  in  some  newspaper,  once  in  every  month,  for  six  months,  in  like 
manner  as  lands  are  hereinbefore  directed  to  be  advertised;  and  if  no  per- 
son shall  appear  and  make  good  title  to  such  personal  estate  within  two 
years  thereafter,  other  than  as  executor  or  administrator,  or  their  legal 
representatives,  then  such  personal  estate  shall  become  vested  in  and  ap- 
plied to  the  use  of  the  State. 

1932  Code,  §  8855:  Civ.  C.  '22,  §  5618;  Civ.  C.  '12,  §  4091;  Civ.  C.  '02,  §  2990;  G.  S. 
2311;  R.  S.  2449;  1787  (5)  48. 

See  such  of  the  annotations  in  the  sec-      the  case  of  Gibson  v.  Rikard,  143  S.  C. 
tion  immediately  preceding  as  deal  with      402,  141  S.  E.  726. 

§  8856.  Rights  of  persons  under  disabilities  reserved  for  three  years  after 
their  removal. — Nothing  herein  contained  shall  prejudice  the  rights  of  in- 
dividuals having  legal  title,  and  who  may  be  under  the  disabilities  of  in- 
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fancy,  coverture,  lunacy,  or  beyond  the  limits  of  the  United  States,  until 
three  years  after  such  disabilities  shall  be  removed. 

1932  Code,  §  8856;  Civ.  C.  '22,  §  5619;  Civ.  C.  '12,  §  4092;  Civ.  C.  '02,  §  2991;  G.  S. 
2312;  R.  S.  2450;  1787  (5)  48. 

This  section  saves  only  the  right  to  tra-  nock  v.  Wightman,  1  Brev.  331,  29  L.  R. 

verse  an  inquisition  of  escheat;  it  cannot  A.  (N.  S.)  974,  1009,  1168. 

divest  a  title  acquired  by  possession  un-  Applied  in  Ex  parte  Williams,  13  Rich, 

der  §  8853,  or  under  the  Act  of  1712.  War-  77. 

§  8857.  Observe  §§  8844  thru  8857  and  8859  thru  8863  where  persons  die 
without  heirs.— Every  part  of  §§  8844  thru  8857  and  8859  thru  8863  and  the 
mode  therein  prescribed  for  recovering  and  appropriating  real  and  per- 
sonal property  escheated  to  the  State,  shall  be  pursued  and  observed  when 
any  person  shall  hereafter  die  without  heir,  or  become  divested  thereof  by 
operation  of  law,  without  leaving  any  legal  representative. 

1932  Code,  §  8857;  Civ.  C.  '22,  §  5620;  Civ.  C.  '12,  §  4093;  Civ.  C.  '02,  §  2992;  G.  S. 
2313;  R.  S.  2451;  1787  (5)  48. 

§  8859.  Estates  of  felons  to  descend  to  their  representatives. — No  property 
shall  be  vested  in  the  State,  or  any  inquisition  had  by  the  escheator,  where 
any  person  or  persons  shall  have  committed  or  may  commit  any  felony 
against  the  State;  but  the  said  property  shall  descend  to,  and  be  vested  in, 
the  representatives  of  such  person  or  persons. 

1932  Code,  §  8859;  Civ.  C.  '22,  §  5621;  Civ.  C.  '12,  §  4094;  Civ.  C.  '02,  §  2993;  G.  S. 
2314;  R.  S.  2452;  1787  (5)  48. 

§  8880.  Not  to  contravene  any  treaty,  etc.,  between  United  States  and  for- 
eign powers.— Nothing  in  §§  8844  thru  8857  and  8859  thru  8863  contained 
shall  be  construed  to  extend  to  or  contravene  any  treaty  or  agreement  that 
is  or  may  be  entered  into  between  the  United  States  of  America  and  any 
foreign  prince,  estate  or  potentate,  on  the  subject  of  descents  and  inherit- 
ances. 

1932  Code,  §  8860;  Civ.  C.  '22,  §  5622;  Civ.  C.  '12,  §  4095;  Civ.  C.  '02,  §  2994;  G.  S. 
2315;  R.  S.  2453;  1787  (5)  48. 

§  8861.  Commission  of  escheator. — Every  escheator  shall,  as  a  compensa- 
tion for  his  trouble,  cost,  and  charges  in  the  discharge  of  his  duty,  be  en- 
titled to  receive  the  commission  of  two  and  a  half  per  cent,  out  of  all 
moneys  which,  in  virtue  of  §§  8844  thru  8857  and  8859  thru  8863,  shall  be 
paid  by  him  into  the  treasury;  and  where  any  person  or  persons  shall  ap- 
pear and  make  title  to  lands  or  personal  estate,  after  office  found  by  the 
jury,  the  court  shall  have  power  to  assess  such  reasonable  costs  and  charges 
as  the  escheator  has  sustained  in  promoting  the  claim  of  the  State,  except 
in  cases  where  he  has  already  received  his  commissions. 

1932  Code,  §  8861;  Civ.  C.  '22,  §  5623;  Civ.  C.  '12,  §  4096;  Civ.  C.  '02,  §  2995;  G.  S. 
2320;  R.  S.  2454;  1787  (5)  48. 

§  8862.  Escheators  not  to  purchase  escheated  estates — penalty. — No  es- 
cheator, or  person  acting  as  such,  shall,  directly  or  indirectly,  either  by 
himself  or  any  person  whomsoever,  purchase,  or  be  concerned  with  any  per- 
son or  persons  in  purchasing  any  escheated  lands,  without  being  subject  and 
liable  to  the  payment  of  five  thousand  dollars,  to  be  sued  for  and  recovered 
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in  any  court  of  record,  one-half  for  the  benefit  of  the  informer,  who  shall 
sue  for  and  recover  the  same,  and  the  other  half  to  be  applied  to  the  use 
of  the  State;  and  the  said  escheator  shall  also  be  rendered  incapable 
of  holding  or  exercising  any  office  of  trust  or  emolument  therein. 

1932  Code,  §  8862;  Civ.  C.  '22,  §  5624;  Civ.  C.  '12,  §  4097;  Civ.  C.  '02,  §  2996;  G.  S. 
2319;  R.  S.  2455;  1787  (5)  49. 

§  8863.  Penalty  for  neglect. — If  any  escheator  shall  fail  to  do  his  duty, 
as  herein  directed,  on  behalf  of  the  State,  and  any  loss  or  damage  shall  ac- 
crue to  the  State  by  his  misconduct  and  fraudulent  practices,  he  shall  be 
responsible  for  all  such  loss  or  damage,  and  the  court  of  common  pleas 
shall  have  power  and  authority  to  order  a  prosecution  in  the  name  of  the 
State;  and  the  jury  shall  try  the  fact,  and  assess  the  damage;  and,  upon 
conviction,  such  escheator  or  escheators  shall  be  incapable  forever  there- 
after from  holding  or  exercising  any  office  of  trust  or  profit  within  this 
State. 

1932  Code,  §  8863;  Civ.  C.  '22,  §  5625;  Civ.  C.  '12,  §  4098;  Civ.  C.  '02,  §  2997;  G.  S. 
2321;  R.   S.  2456;  1787   (5)  49. 

§  8863-1.  Disposal  of  unclaimed  personalty  of  deceased  inmates  of 
Charleston  home. — Any  inmate  of  the  Charleston  home  dying  intestate,  or 
heretofore  having  died  intestate,  leaving  money  or  personal  property,  no 
one  making  claim  for  the  same  within  two  years  after  the  death  of  such 
inmate,  such  money  or  personal  property  shall  become  the  property  of  the 
said  home,  to  be  expended  by  the  board  of  commissioners,  for  improve- 
ments and  repairs  of  the  premises  of  the  said  home. 
1932  Code,  §  8858;   1922   (32)   1346. 


ARTICLE  3 
Miscellaneous  Provisions 

8864.  Liens  invalid  after  20  years.  8871.  Construction   of  terms   "failure   of 

8865.  Damages  in  action  on  covenant.  issue." 

8866.  Damages  for  trespass  or  waste.  8872.  Feoffment  with  livery  of  seizin. 

8867.  8863.  Surveyor  for  land  in  dispute.  8873.  Rights  of  posthumous  child. 
8869,  8870.  Party   walls   in   cities   and  8874.  Slayer  not  to  benefit  by  act. 

towns. 

§  8864.  Liens  on  real  estate  of  no  force  after  twenty  years. — No  mortgage, 
or  deed  having  the  effect  of  a  mortgage,  no  judgment,  decree  or  other  lien 
on  real  estate,  shall  constitute  a  lien  upon  any  real  estate  after  the  lapse  of 
twenty  years  from  the  date  of  the  maturity  of  the  same:  provided,  that  if 
the  holder  of  any  such  lien  or  liens,  as  aforesaid,  shall,  at  any  time  during 
the  continuance  of  such  lien,  cause  to  be  recorded  upon  the  record  of  such 
mortgage,  or  deed  having  the  effect  of  the  mortgage,  or  shall  file  with  the 
record  of  such  judgment,  decree  or  other  lien,  a  note  of  some  payment  on 
account,  or  some  written  acknowledgment  of  the  debt  secured  thereby,  with 
the  date  of  such  payment  or  acknowledgment,  such  mortgage,  deed  having 
the  effect  of  a  mortgage,  judgment,  decree  or  other  lien,  shall  be,  and  con- 
tinue to  be,  a  lien  for  twenty  years  from  the  date  of  the  record  of  any  such 
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payment  on  account  or  acknowledgment:  provided,  further,  that  nothing 
herein  contained  shall  be  construed  to  affect  the  duration  of  the  liens  of 
judgments  as  prescribed  by  the  Code  of  Procedure:  provided,  further,  that 
on  and  after  the  first  day  of  January,  1902,  the  provisions  of  this  section 
shall  apply  to  all  mortgages,  those  executed  prior  to  the  24th  day  of  Decem- 
ber, 1879,  as  well  as  to  those  executed  since  that  date:  provided,  further, 
that  where  there  is  no  maturity  stated  or  fixed  in  the  mortgage  or  the  rec- 
ord of  same,  then  the  provisions  hereof  shall  be  applicable  from  the  date  of 
such  mortgage  and  such  mortgage  shall  not  constitute  a  lien  after  the  lapse 
of  twenty  years  from  the  date  thereof. 

1932  Code,  §  8864;  Civ.  C.  '22,  §  5305;  Civ.  C.  '12,  §  3535;  Civ.  C.  '02,  §  2449;  G.  S. 
1831;  R.  S.  1961;  1879  (17)  167;  1898  (22)  748;  1903  (24)  88;  1904  (24)  408;  1924  (33)  990. 


Cross  reference. — For  the  specific  sec- 
tion prohibiting  the  institution  of  a  suit 
on  a  judgment  after  the  lapse  of  twenty- 
years,  see  Civ.  Proc.  §  379  subd.  (1). 

Editor's  note. — In  the  case  of  Lyles  v. 
Lyles,  71  S.  C.  391,  51  S.  E.  113,  114, 
Pope,  C.  J.,  said:  "It  is  suggested  that  the 
Act  of  1879,  which  is  now  §  8864  was 
but  a  new  rule  of  evidence,  whereby  the 
bar  of  the  statute  of  20  years  was  to 
give  place  to  an  evidence  of  the  non- 
payment of  the  debt  secured  by  the 
mortgage,  by  providing  that  a  note  of 
payment  on  account,  or  some  written 
acknowledgement  of  the  debt,  if  re- 
corded on  the  record  of  the  mortgage, 
would  give  a  fresh  start  to  the  statute 
of  20  years  from  the  date  of  such  entries 
on  the  record." 

This  statute  declares  rule  of  evidence 
as  to  presumption  of  payment,  rather 
than  to  constitute  a  statute  of  limitations. 
Boyd  v.  Boyd,  182  S.  C.  498;  189  S.  E. 
794. 

And  see  In  re  Glenn,  2  F.  Supp  579, 
which  holds  that  mortgage  liens  on  real- 
ty ceased  to  exist,  so  far  as  bankrupt's 
creditors  were  concerned,  after  lapse  of 
20  years  after  maturity  of  mortgage 
debts,  where  they  were  not  perpetrated 
by  voting  on  record  acknowledgment  of 
such  mortgage  debts. 

Section  is  constitutional. — This  section 
simply  changes  the  rules  of  evidence  and 
does  not  in  any  wise  divest  vested  rights, 
and  is  therefore  constitutional.  Wood  v. 
Milling.  32  S.  C.  378,  10  S.  E.  1081,  1  A. 
L.  R.  824. 

And  must  be  complied  with. — Since 
the  enactment  of  this  section,  parties  can 
preserve  the  mortgage  lien  only  by  com- 
plying with  its  terms.  McSween  v.  Wind- 
ham, 104  S.  C.  508,  89  S.  E.  500,  502. 

Written  acknowledgment  does  not  re- 
move bar  of  section. — Under  this  sec- 
tion, a  written  acknowledgment,  recorded 
one  month  and  nine  days  after  expiration 
of  the  twenty  years,  does  not  remove 
the  bar  of  the  section.  McSween  v.  Wind- 
ham, 104  S.  C.  508,  89  S.  E.  500. 

But,  under  this  section,  a  note  is  not 
barred  by  limitations  until  twenty  years 


after  its  maturity;  and  a  written  ac- 
knowledgment of  the  debt  recorded  with- 
in twenty  years  after  such  maturity  pre- 
vents the  operation  of  the  statute  for 
twenty  years  thereafter.  McSween  v. 
Windham,  104  S.  C.  508,  89  S.  E.  500. 

And  an  action  commenced  Dec.  9,  1905, 
on  a  note  and  mortgage  executed  Jan- 
uary 5,  1886,  was  held  not  barred  by  this 
section.  McSween  v.  Windham,  supra. 

Section  is  not  retroactive  as  to  mort- 
gages.— This  section  does  not  apply  to 
mortgages  executed  prior  to  its  passage. 
Curtis  v.  Renneker,  34  S.  C.  468,  13  S.  E. 
664,  distinguishing  Henry  v.  Henry,  31 
S.  C.  1,  9  S.  E.  726. 

And  the  section  applies  only  to  prior 
judgments  and  not  to  those  recovered  af- 
ter its  enactment,  or  after  code.  Henry 
v.  Henry,  31  S.  C.  1,  9  S.  E.  726. 

Limitation  runs  from  maturity. — Un- 
der this  section  the  period  of  twenty 
years  commences  to  run,  not  from  the 
date  of  the  mortgage,  but  from  its  ma- 
turity. Lyles  v.  Lyles,  71  S.  C.  391,  51  S. 
E.  113,  cited  in  Stelts  v.  Martin,  90  S.  C. 
14.  72  S.  C.  550,  552,  1  A.  L.  R.  822. 

Lien  of  realty  mortgage  expired  after 
lapse  of  20  years  from  date  of  maturity, 
in  absence  of  compliance  with  this  stat- 
ute. Aiken  Mortgage  &  Realty  Co.  v. 
Altman,  182  S.  C.  300;  189  S.  E.  217. 

Mortgage  stating  no  maturity  date  and 
executed  over  twenty  years  previously 
barred.  Boyd  v.  Boyd,  182  S.  C.  498;  189 
S.  E.  794. 

May  be  plead  by  junior  mortgage. — 
Junior  mortgagee  could  plead  twenty- 
year  statutory  bar  to  enforcement  of 
lien  of  senior  mortgage  where  new  ac- 
knowledgment of  lien  of  senior  mort- 
gage had  not  been  entered  of  record 
within  twenty-year  period,  notwithstand- 
ing mortgagor  expressly  waived  benefit 
of  statute  and  acknowledged  debt  and 
lien  and  notwithstanding  junior  mort- 
gage before  senior  mortgage  had  ex- 
pired and  rights  of  innocent  third  party, 
such  as  purchaser  for  value  were  not 
involved.  Thomlinson  v.  Moffett,  183  S. 
C.  181;  190  S.  E.  254. 

Recordation    of    assignment    of    mort- 
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gage  held  no  compliance  with  require- 
ments of  section. — Under  this  section  the 
recording  of  an  assignment  of  a  mortgage 
before  the  expiration  of  the  twenty  years 
was  held  to  be  neither  a  "note  of  some 
payment  on  account,"  nor  an  "acknowl- 
edgment of  the  debt."  Curtis  v.  Ren- 
neker,  34  S.  C.  468,  13  S.  E.  664. 

And  the  mere  recording  of  deed  mak- 
ing certain  recitals  is  not  sufficient. — 
The  mere  recording  in  a  deed  record 
book  of  a  deed  reciting  that  the  grantee 
is  to  satisfy  a  balance  to  an  unstated 
amount,  due  to  an  undesignated  person, 
on  an  unidentified  mortgage,  is  not  a 
compliance  with  this  section.  Du  Bose 
v.  Kell,  90  S.  C.  196,  71  S.  E.  371,  1  A.  L. 
R.  785. 

But  official  entries  in  sheriff's  office 
will  extend  judgment. — Under  this  sec- 
tion, the  lien  shall  continue  for  twenty 
years  from  the  date  of  the  record  of  such 
payment  or  acknowledgment,  and  en- 
tries in  the  record  in  the  sheriff's  office 
that  payments  were  made  to  him  official- 
ly on  a  judgment  at  certain  times  will 
extend  the  judgment  from  the  time 
thereof.  Patterson  v.  Baxley,  33  S.  C. 
354,  11  S.  E.  1065,  1  A.  L.  R.  785,  809,  21 
A.  L.  R.  1066. 

And,  where  it  appeared  in  writing 
from  the  record  in  the  sheriff's  office 
that  payments  were  made  to  him  of- 
ficially on  a  judgment  for  the  deficiency 
of  a  mortgage  debt  after  sale  on  fore- 
closure, the  last  payment  being  made  less 
than  20  years  before  the  summons  to  re- 
new the  judgment  was  filed,  the  action 
to  renew  was  not  begun  too  late,  since 
the  receipts  in  writing  and  the  sheriff's 
record  was  substantial  compliance  with 
the  rule  of  evidence  created  by  this 
section.  Fowke  v.  De  Witt,  104  S.  C.  159, 
88  S.  E.  368. 

Yet  judgment  cannot  be  renewed 
against  administrator  by  acquiescence. — 


Under  this  section,  a  judgment  cannot  be 
renewed  against  the  administrator  of  a 
judgment  debtor  by  his  acquiescence  af- 
ter the  expiration  of  twenty  years  from 
the  death  of  the  judgment  debtor.  Brant- 
ley v.  Bittler,  72  S.  C.  179,  51  S.  E.  561, 
Ann.  Cas.  17A,  860,  16  A.  L.  R.  24,  34,  47. 

And  the  revival  of  judgment  on  scire 
facias  is  not  affected  by  this  section. — 
The  revival  of  a  judgment  on  a  scire 
facias,  though  not  a  new  judgment  to  be 
formally  entered  independent  of  the  ori- 
ginal judgment,  yet  is  in  the  nature  of  an 
action,  and  the  decree  based  thereon  is 
a  new  judgment,  designed  to  avoid  the 
statute  of  limitations  by  giving  a  new 
starting  point,  and  is  not  affected  by 
this  section,  relating  to  duration  of  liens 
of  judgments:  the  only  question  being, 
not  as  to  a  lien,  but  to  whether,  as  a 
debt,  it  was  barred  by  limitation.  Greg- 
ory v.  Perry,  71  S.  C.  246,  50  S.  E.  787, 
122  Am.  St.  Rep.  108. 

Ex  parte  credit  does  not  affect  pre- 
sumption of  payment  after  twenty  years. 
— Where  a  bond  and  mortgage  were  exe- 
cuted in  1895,  the  act  of  assignee  in  en- 
tering on  record  of  mortgage,  in  1915,  re- 
ceipt in  1911  of  payment  of  $5,  did  not 
extend  lien  of  mortgage  to  20  years  from 
record,  under  this  section,  since  note 
must  be  of  payment,  and  not  of  ex  parte 
credit  which  does  not  affect  presump- 
tion of  payment  after  20  years.  Mer- 
chants' &  Planters'  Nat.  Bank  v.  Hunter, 
113  S.  C.  394,  102  S.  E.  720. 

When  property  is  conveyed  to  satisfy  a 
mortgage  by  husband  and  wife,  but  with- 
out a  release  by  the  wife  after  the  lapse 
of  more  than  20  years  from  the  date  of 
the  mortgage,  it  is  presumed  paid,  and 
is  barred  by  the  20-year  statute  of  limi- 
tations, as  prescribed  in  this  section. 
Gainey  v.  Anderson,  87  S.  C.  47,  68  S.  E. 
888.  31  L.  R.  A.  (N.  S.)  323,  Ann.  Cas. 
16A,  801,  1  A.  L.  R.  1100. 


§  8865.  Measure  of  damages  in  actions  upon  covenant. — In  any  action  or 
suit  for  reimbursements  or  damages  upon  covenant  or  otherwise,  the  true 
measure  of  damages  shall  be  the  amount  of  the  purchase  money  at  the  time 
of  alienation,  with  legal  interest  from  the  time  of  eviction. 

1932  Code,  §  8865:  Civ.  C.  '22,  §  5306;  Civ.  C.  '12,  §  3536;  Civ.  C.  '02,  §  2450;  G.  S. 
1832;  R.  S.  1962;  1879  (17)  11. 


"From  time  of  eviction"  means  actual 
eviction. — "From  time  of  eviction,"  as  in- 
cluded in  this  section  has  reference  only 
to  cases  of  actual  eviction,  and  does  not 
apply  to  an  action  for  breach  of  war- 
ranty by  failure  of  title  to  a  part  of  the 
land  conveyed,  the  grantee  never  having 
had  possession  of  such  portion.  Hunt  v. 
Nolen,  46  S.  C.  551,  24  S.  E.  543. 

The  alienation  referred  to  in  this  sec- 
tion is  the  alienation  by  the  warrantor. 
Lowrance  v.  Robertson,  10  S.  C.  8,  24 
Am.  St.  Rep.  266;  Murdouch  v.  Tuten,  76 


S.  C.  502,  57  S.  E.  547. 

Grantor  accepting  settlement  of  claims 
of  third  persons  is  not  liable  for  more 
than  damages  growing  out  of  original 
warranty. — The  grantor  of  a  right  of  way 
to  a  railroad  by  contract  for  delivery  of 
deed  on  demand,  who  agreed  at  the  time 
of  the  settlement  of  suit  between  the 
railroad  and  third  parties  claiming  in- 
terest in  such  right  of  way  to  raise  no  ob- 
jection as  to  the  amount  of  damages 
suffered  by  the  railroad  by  reason  there- 
of, without  admitting  liability,  cannot  be 
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held  liable  for  more  than  damages  grow- 
ing out  of  the  original  contract;  the 
measure  of  damages  under  this  section 
being  the  purchase  price  with  interest 
from  eviction.  Seaboard,  etc.,  Ry.  Co.  v. 
Jones,  134  S.  C.  305,  131  S.  E.  434. 

And  where  the  grantee  was  evicted 
from  17/28  of  land  conveyed,  he  was  held 
entitled,  under  this  section,  to  17/28  of 
the  purchase  money  at  the  time  of  alien- 
ation, with  legal  interest  from  the  time 
of  eviction,  as  the  measure  of  damages 
for  breach  of  warranty,  less  the  amount 
which  grantor's  estate  was  required  to 
pay  on  the  mortgage  assumed  by  grantee. 
Smith  v.  Tapp,  154  S.  C.  25,  151  S.  E. 
221. 

Conveyance  of  land  with  general  war- 
ranty  contained   in   deed   of   mortgaged 


property  and  mortgage  was  foreclosed 
and  grantor  did  not  protect  grantee  and 
his  assignee,  but  ignored  the  obligation 
imposed  by  warranty,  breached  the  cove- 
nant; and  as  a  result  the  title  failed  in 
its  entirety  and  the  whole  property  was 
lost,  the  assignee  suffering  actual  dam- 
ages to  full  extent  of  liability  under 
covenant,  held  grantor  liable  for  such 
damages  and  not  just  mortgaged  debt. 
Morris  v.  Lain,  176  S.  C,  310;  180  S.  E., 
206. 

See  generally,  as  to  when  the  interest 
formerly  started  to  run,  Furman  v.  El- 
more. 2  N.  &  McC.  189,  24  Am.  St.  Rep. 
266,  21  L.  R.  A.  (N.  S.)  369;  Ware  v. 
Weathnall,  2  McC.  413,  53  Am.  Rep.  788, 
28  L.  R.  A.  (N.  S.)  49;  Lowrance  v.  Rob- 
ertson, 10  S.  C.  8,  24  Am.  St.  Rep.  266. 


§  8866.     Assessment  of  damages  for  trespass  or  waste — power  of  judge. — 

In  case  any  action  shall  be  brought  for  a  trespass  or  waste  committed  in  the 
plaintiff's  lands  or  tenements,  the  judge  of  the  court  having  jurisdiction  of 
such  action  shall  have  power  to  appoint  one  or  more  sufficient  persons  to 
view  the  said  trespass  or  waste,  if  need  be,  who  shall  return  an  account 
thereof,  on  oath,  at  the  next  court,  and  the  true  value  of  the  damages  oc- 
casioned by  such  trespass  or  waste,  and  the  same  shall  be  allowed  as  evi- 
dence, if  the  court  shall  see  fit;  any  law,  custom  or  usage  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

1932  Code,  §  8866;  Civ.  C.  '22,  §  5307;  Civ.  C.  '12,  §  3537;  Civ.  C.  '02,  §  2451;  G.  S. 
1822;  R.  S.  1963;  1722  (7)   177. 


§  8867.  Surveyors  appointed  for  lands  in  dispute. — If  any  cause  be  de- 
pending in  the  circuit  courts,  or  within  the  jurisdiction  of  the  same,  where- 
in the  titles  or  boundaries  of  lands  or  plantations  shall  be  brought  into 
dispute,  the  judge  of  the  said  court  shall  appoint  surveyors  at  the  nomina- 
tion of  the  parties,  to  survey  the  same,  at  the  charge  of  the  said  parties, 
and  to  return  such  survey,  on  oath,  at  the  next  sitting  of  the  said  court. 

1932  Code,  §  8867;  Civ.  C.  '22,  §  5308;  Civ.  C.  '12,  §  3538;  Civ.  C.  '02,  §  2452;  G.  S. 
1823;  R.  S.  1964;  1722  (7)  177. 


Settling  boundaries  is  usually  ancillary 
to  actions  at  law. — Ordinarily  the  matter 
of  settling  disputed  boundaries  is  ancil- 
lary to  actions  at  law  of  trespass  to  try 
title,  or  ejectment,  in  accordance  with 
this  section.  Uxbridge  Co.  v.  Poppen- 
heim.  135  S.  C.  26,  133  S.  E.  461. 

And  complaint  must  show  some  equi- 
table feature  in  order  to  invoke  equity. 
— Equity  will  not  entertain  an  action  to 
settle  and  fix  a  boundary  line  unless  the 
complaint  discloses  some  feature  of  equi- 
table cognizance.  Uxbridge  v.  Poppen- 
heim,  135  S.  C.  26,  133  S.  E.  461. 

But  a  suit  to  settle  a  boundary,  based 
on  a  complaint  alleging  that  the  defend- 
ant cut  down  line  trees  and  obliterated 
monuments,  was  held  within  equity 
jurisdiction.  McRae  v.  Hamer,  148  S.  C. 
403,  146  S.  E.  243. 

And  a  complaint  alleging  facts  which 


clearly  show  that  suit  is  brought  to  pre- 
vent multiplicity  of  suits  is  good  as 
against  demurrer  for  want  of  equity.  Id. 

Notice  is  necessary. — Notice  of  survey 
to  the  other  party  is  necessary  under 
this  section.  Underwood  v.  Evans,  2  Bay 
437. 

And  section  is  not  operative  except 
when  survey  is  necessary. — In  an  action 
for  damages  caused  by  a  ditch  dug  by 
defendant  along  the  line  of  plaintiff's 
land,  where  defendant's  affidavit  for  an 
order  of  survey  did  not  disclose  facts 
from  which  a  survey  appeared  necessary, 
and  the  pleadings  did  not  suggest  such 
necessity,  the  court  was  not  bound  to 
make  the  order,  under  this  section  re- 
quiring the  court  to  appoint  surveyors  in 
causes  wherein  the  boundaries  of  land 
shall  be  brought  in  dispute.  Welsh  v. 
Atlantic,  etc.,  R.  Co.,  107  S.  C.  534,  93  S. 
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E.  196.  See  also,  Cruikshanks  v.  Frean, 
3  McC.  84,  21  L.  R.  A.  (N.  S.)  348. 

When  survey  is  necessary. — See  Thom- 
as v.  Jeter,  1  Hill  380;  Scriven  v.  Hey- 
ward,  Chev.  119;  Speer  v.  Duval,  5  Rich. 
13:  State  v.  Sartor,  2  Strob.  60;  Manning 
v.  Dove,  10  Rich.  395,  75  Am.  Dec.  708,  78 
Am.  St.  Rep.  376,  21  L.  R.  A.  40,  49  L.  R. 
A.  196,  233,  1  A.  L.  R.  1434;  Patterson  v. 
Crenshaw,  32  S.  C.  534,  11  S.  E.  390. 

When  not  necessary. — See  Keenan  v. 
Keenan,  7  Rich.  345,  31  L.  R.  A.  182; 
Manning  v.  Dove,  10  Rich.  395,  75  Am. 
Dec.  708.  78  Am.  St.  Rep.  376,  21  L.  R. 
A.  40,  49  L.  R.  A.  196,  233,  1  A.  L.  R. 
1434. 

If  survey  is  necessary,  the  trial  must 
be  postponed  for  it.  Gourdine  v.  Theus, 
2  Brev.  35. 

Defendant  having  prevailed  on  issue 
of  boundary  can  tax  costs  incurred  by 
survey. — In  an  action  for  trespass,  where 
plaintiff  moved  for  and  procured  survey 
of  a  disputed  boundary,  the  defendants, 
having  prevailed  on  the  issue  of  bound- 
ary, could  tax  the  costs  incurred  by  the 
survey  under  this  section,  although  plain- 
tiff won  judgment  for  trespass.  Kelley  v. 
Oehmig,  159  S.  C.  278,  156  S.  E.  910. 

A  surveyor  is  compelled  by  law  to 
make  his  return  the  first  court;  but  no 
provision  is  made  for  his  attendance  af- 
terwards. If  a  party  wish  the  surveyor 
to    attend    the    succeeding    court,    such 


party  should  have  said  surveyor  sub- 
poenaed. Nicklin  v.  Morrow,  3  Brev. 
405;  Breithaupt  v.  Clarke,  1  Hill  399. 

And  he  must  as  a  witness  verify  his 
plat.  Davis  v.  Winsmith,  5  S.  C.  332. 

Damages. — Order  of  survey  granted  in 
action  for  damages  on  account  of  an 
alleged  trespass.  Brogdon  v.  Alderman 
&  Sons  Co.,  165  S.  C,  234,  163  S.  E.,  795. 

See  generally,  as  to  rules  of  surveying, 
Colclough  v.  Richardson,  1  McC.  167,  30 
Am.  Dec.  738;  Welch  v.  Phillips,  1  McC. 
215;  Nelson  v.  Frierson,  1  McC.  232,  129 
Am.  St.  Rep.  997;  Stokes  v.  Holliday,  1 
McC.  255;  Bond  v.  Quattlebaum,  1  McC. 
584,  10  Am.  Dec.  702,  34  Am.  Dec.  257,  37 
Am.  Dec.  390,  52  L.  R.  A.  243;  Martin  v. 
Simpson,  Harp.  454;  Atkinson  v.  Ander- 
son, 3  McC.  223,  129  Am.  St.  Rep.  1006; 
Sumter  v.  Bracet,  2  Bay  515,  129  Am.  St. 
Rep.  997;  Douglass  v.  Fernandis,  2  Bail. 
78;  Wash  v.  Holmes,  1  Hill  12,  129  Am. 
St.  Rep.  995;  Kershaw  v.  Starnes,  1  McM. 
73,  74;  Breithaupt  v.  Clarke,  1  Hill  399; 
Davis  v.  Winsmith,  5  S.  C.  332.  As  to 
when  objection  to  survey  should  be 
made,  see  Barmore  v.  Jay,  2  McC.  371. 
As  to  costs  of  survey,  see  Lesly  v.  Bur- 
ford,  1  Brev.  460;  Sturzenegger  v.  Marsh, 
1  Bail,  592;  Kershaw  v.  Starnes,  1  McM. 
73.  Concerning  the  cases  to  which  this 
section  is  not  applicable,  see  Speer  v. 
Duval,  5  Rich  13. 


§  8868.  If  parties  refuse,  court  to  nominate  surveyor. — In  case  either  of 
the  parties  shall  refuse  to  nominate  a  surveyor  duly  sworn  and  qualified, 
then  the  said  court  shall  proceed  to  nominate  two  or  more  such  surveyors, 
as  they  shall  think  fit,  in  order  for  the  better  finding  out  and  discovering 
the  truth  of  the  matter  in  difference;  and  if  the  court  shall  acquiesce  in  the 
return  of  the  surveyors  so  given  in  on  oath,  as  aforesaid,  the  same  shall  be 
allowed  as  evidence. 

1932  Code,  §  8868;  Civ.  C.  '22,  §  5309;  Civ.  C.  '12,  §  3539;  Civ.  C.  '02,  §  2453;  G.  S. 
1834;  R.  S.  1965;  1722  (7)  177. 


§  8869.  Party  walls  in  cities  and  towns. — Every  person  who  shall  erect  in 
a  city  or  town  any  building  with  brick  shall  have  liberty  to  set  half  his 
partition  wall  in  his  next  neighbor's  ground,  provided  he  leave  a  toothing  in 
the  corner  of  such  wall  for  his  neighbor  to  adjoin  unto. 

1932  Code,  §  8869;  Civ.  C.  '22,  §  5310;  Civ.  C.  '12,  §  3540;  Civ.  C.  '02,  §  2454;  G.  S. 
1842;  R.  S.  1966;  1713  (7)  58. 

§  8870.  Each  owner  to  pay  half  expense  of  party  wall. — When  the  owner 
of  such  adjoining  land  shall  build,  he  shall  pay  for  one-half  of  the  said  par- 
tition wall,  so  far  as  he  makes  use  of  the  same. 

1932  Code,  §  8870;  Civ.  C.  '22,  §  5311;  Civ.  C.  '12,  §  3541;  Civ.  C.  '02,  §  2455;  G.  S. 
1843;  R.  S.  1967;  1713  (7)  58. 


§  8871.     Construction  of  terms  "failure  of  issue,"  etc. — Whenever,  in  any 
deed  or  other  instrument  in  writing,  not  testamentary,  hereafter  executed, 
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or  in  any  will  of  a  testator  hereafter  dying,  an  estate,  either  in  real  or  per- 
sonal property,  shall  be  limited  to  take  effect  on  the  death  of  any  person 
without  heirs  of  the  body,  or  issue,  or  issue  of  the  body,  or  other  equivalent 
words,  such  words  shall  not  be  construed  to  mean  an  indefinite  failure  of 
issue,  but  failure  at  the  time  of  the  death  of  such  person. 

1932  Code,  §  8871;  Civ.  C.  '22,  §  5323;  Civ.  C.  '12,  §  3551;  Civ.  C.  '02,  §  2464;  G.  S. 
1682;  R.  S.  1976;  1853  (12)  298. 


Editor's  note. — In  Owings  v.  Wood, 
105  S.  C.  176,  89  S.  E.  667,  Gary,  C.  J., 
said,  "It  is  true  the  word  'heirs'  is  not 
mentioned  in  this  section  in  express 
terms,  but  the  section  clearly  shows  that 
it  was  intended  to  embrace  other  words 
than  'heirs  of  the  body',  'issue',  or  'issue 
of  the  body';  otherwise  it  would  not  have 
said  'or  other  equivalent  words'.  In  fact, 
we  are  unable  to  conceive  of  any  other 
equivalent  word,  except  'heirs',  that 
would  render  necessary  a  resort  to  the 
provisions  of  the  section,  in  order  to  pre- 
vent a  limitation  from  taking  effect  upon 
the  death  of  a  person,  on  the  ground  that 
it  was  too  remote." 

Section  applies  only  to  instruments 
taking  effect  since  its  date.  Blum  v. 
Evans,  10  S.  C.  56,  25  L.  R.  A.  (N.  S.)  1100, 
1141;  Graham  v.  Moore,  13  S.  C.  115,  37 
L.  R.  A.  (N.  S.)  168;  Mendenhall  v.  Mow- 
er, 16  S.  C.  303,  57  Am.  Dec.  730;  Powers 
v.  Bullwinkle,  33  S.  C.  293,  11  S.  E.  971, 
18  L.  R.  A.  (N.  S.)  627,  25  L.  R.  A.  (N.  S.) 
1151;  Selman  v.  Robertson,  46  S.  C.  262, 
24  S.  E.  187,  73  Am.  St.  Rep.  419;  Brad- 
ford v.  Griffin,  40  S.  C.  468,  19  S.  E.  76, 
6  L.  R.  A.  (N.  S.)  330. 

And  section  does  not  abolish  rule  in 
Shelley's  case.  Fields  v.  Watson,  23  S. 
C.  42,  50,  29  L.  R.  A.  (N.  S.)  1080,  1168; 
Bethea  v.  Bethea,  48  S.  C.  440,  26  S.  E. 
716. 

Limitation  over  on  death  of  devisee 
dying  without  issue  creates  defeasible 
fee. — A  testator  gave  all  of  his  real  and 
personal  property  to  his  wife  for  life  and 
after  her  death  to  be  divided  equally  be- 
tween their  children,  share  and  share 
alike,  and  provided  in  the  following 
clause  that,  if  any  of  the  children  should 
die  and  not  leave  any  issue  living,  his  or 
her  share  should  be  equally  divided  be- 
tween the  children  "then  living"  or  their 
issue.  In  construing  such  will  in  con- 
nection with  this  section  the  children 
took  a  fee  defeasible  on  their  death  at 
any  time  without  issue  living  at  the  time 
of  the  death,  since  "then"  means  "at  that 
time,"  referring  to  a  time  specified, 
either  past  or  future,  and  has  no  power 
to  itself  fix  a  time,  but  simply  refers  to 
a  time  already  fixed.  Bischoff  v.  Atlantic 


Realty  Corp.,  95  S.  C.  276,  78  S.  E.  988. 

And  devise  to  son  with  reversion  to 
testator's  heirs  if  son  die  without  issue 
creates  a  defeasible  fee. — Under  a  will 
devising  land  to  a  son,  and  providing 
that,  if  the  son  should  die  without  issue, 
the  land  should  revert  back  to  the  heirs 
of  testator's  body,  the  son's  children  took 
no  estate,  directly  or  by  implication,  and 
the  son  took  a  defeasible  fee,  under  this 
section,  which  did  not  become  indefeasi- 
ble on  the  birth  of  his  children.  Drum- 
mond  v.  Drummond,  146  S.  C.  194,  143  S. 
E.  818. 

Devise  to  one  and  the  issue  of  his  body 
is  not  void  for  remoteness. — Under  this 
section  a  devise  to  one  and  "the  lawful 
issues  of  his  body,"  and,  if  he  "should  die 
without  lawful  issues,"  then  over,  must 
be  read  as  "without  leaving  lawful  is- 
sues living  at  the  time  of  his  death,"  and 
is  not  void  for  remoteness.  Bethea  v. 
Bethea,  48  S.  C.  440,  26  S.  E.  716. 

Provision  held  insufficient  to  create 
fee  conditional. — Under  this  section,  a 
grant  to  a  child,  followed  by  a  provision 
that  if  grantee  dies  without  lawful  heirs, 
the  property  must  return  to  the  grantor's 
estate,  was  held  not  sufficient  to  create  a 
fee  conditional.  Wilson  v.  Poston,  119  S. 
C.  67,  111  S.  E.  873. 

And  where  testator  devised  certain 
land  to  his  wife  for  her  life,  and  at  her 
death  to  his  daughter-in-law  for  and 
during  her  life,  and,  in  case  of  her  death 
without  issue,  then  to  certain  named 
heirs,  it  is  not  a  conveyance  of  a  fee  con- 
ditional to  such  daughter-in-law  by  im- 
plication, under  this  section,  such  daugh- 
ter-in-law then  having  a  son  alive,  who 
has  since  died.  Harkey  v.  Neville,  70  S. 
C.  125,  49  S.  E.  218,  51  L.  R.  A.  (N.  S.) 
509. 

But,  in  Mazyck  v.  Vanderhorst,  Bail. 
Eq.  48,  Ann.  Cas.  14B,  66,  which  was 
cited  in  Strother  v.  Folk,  123  S.  C.  127, 
115  S.  E.  605,  617,  the  devise  was  to  A. 
and  to  the  heirs  of  her  body  forever,  but, 
if  she  should  die  leaving  no  lawful  heir 
or  heirs  of  her  body,  then  over.  It  was 
held  that  A.  took  a  fee  conditional;  that 
the  limitation  over  was  too  remote  as  in- 
dicating an  indefinite  line  of  succession. 


§  8872.     Feoffment    with    livery   of    seizin    not    to    defeat   remainder. — No 

estate  in  remainder,  whether  vested  or  contingent,  shall  be  defeated  by 
any  deed  of  feoffment  with  livery  of  seizin. 
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1932  Code,  §  8872;  Civ.  C.  '22,  §  5324;  Civ.  C.  '12,  §  3552;  Civ.  C.  '02,  §  2465;  R.  S. 

1977;   1883   (18)  430. 


The  court  cannot  extend  this  section 
beyond  its  plain  meaning,  and  thus  it 
can  have  no  effect  to  defeat  a  right  ac- 
quired by  merger  before  its  enactment. 
McCreary  v.  Coggeshall,  74  S.  C.  42,  53  S. 
E.  978,  980,  7  L.  R.  A.  (N.  S.)  433,  18  L. 
R.  A.  (N.  S.)  523,  Ann.  Cas.  17A,  910,  26 
A.  L.  R.  976. 

Under  this  section,  a  life  tenant  can- 
not destroy  contingent  remainders,  and 
there  is  no  peril  of  destruction  that  re- 
quires a  trustee  to  protect  same.  Spann  v. 
Carson,  123  S.  C.  371,  116  S.  E.  427,  428. 


See  generally,  as  to  parties  contingent 
remaindermen,  Hunt  v.  Gower,  80  S.  C. 
80,  61  S.  E.  218,  Am.  St.  Rep.  862,  42  L. 
R.  A.  (N.  S.)  440,  Ann.  Cas.  17A,  914.  As 
to  effect  of  deed  in  ordinary  form,  see 
Young  v.  McNeil,  78  S.  C.  143,  152,  59  S. 
E.  986,  16  L.  R.  A.  (N.  S.)  1160,  Ann. 
Cas.  12A,  1042,  2  A.  L.  R.  42.  As  to  vaca- 
ting deed  of  infant  contingent  remain- 
derman after  vesting  of  interest  after 
majority,  see  Steele  v.  Poe,  79  S.  C.  407, 
60  S.  E.  951,  25  L.  R.  A.  (N.  S.)  902,  L.  R. 
A.  1917D,  605. 


§  8873.  Posthumous  child  takes  under  will  or  settlement. — A  posthumous 
child  shall  take  under  any  will  or  settlement  as  though  born  in  the  life- 
time of  the  father,  and  shall  not  be  liable  to  be  defeated  on  the  ground  that 
the  remainder  was  contingent  and  did  not  vest  at  the  instant  that  the  prior 
estate  terminated,  and  that  there  was  no  trustee  to  preserve  the  contingent 
remainder. 

1932  Code,  §  8873;  Civ.  C.  '22,  §  5325;  Civ.  C.  '12,  §  3553;  Civ.  C.  '02,  §  2466;  G.  S. 
1846;  R.  S.  1978;  10  and  11  W.  3,  c.  16;  1712  (2)  542. 

See  generally  Burke  v.  Wilder,  1  McC.      Eq.  551,  Ann.  Cas.  13  D.  1327. 


§  8874.  Person  convicted  of  unlawful  killing  not  to  benefit  thereby — de- 
volution of  interest. — No  person  who  shall  be  convicted  in  any  court  of  com- 
petent jurisdiction  of  unlawfully  killing  another  person  shall  receive  any 
benefit  from  the  death  of  the  person  unlawfully  killed,  except  in  cases  of 
involuntary  manslaughter,  whether  by  way  of  intestate  succession,  will, 
vested  or  contingent  remainder  or  insurance  or  otherwise. 

The  interest  which  would  devolve  upon  the  person  excluded  from  re- 
ceiving any  benefit  by  the  terms  of  this  section,  shall  vest  in  and  become 
the  property  of  the  estate  of  the  person  unlawfully  killed:  and,  provided, 
further,  that  in  case  the  offender  is  a  parent  of  a  child  or  children,  who  if 
such  parent  were  dead,  would  inherit  from  the  deceased,  then  in  that  event, 
the  said  child  or  children  shall  immediately  take  the  interest  in  the  estate 
of  the  deceased,  which  the  offending  parent  would  have  taken,  except  for 
the  provisions  hereof. 

1932  Code,  §  8874;  1924  (33)  1188. 

Conviction  of  involuntary  manslaughter 
does   not  establish   right   to   insurance. — 

Judgment  convicting  wife  of  involuntary 
manslaughter  for  killing  insured  does  not 
conclusively  establish  her  right  to  an 
insurance  fund.  Keels  v.  Atlantic,  etc., 
R.  Co.,  159  S.  C.  520,  157  S.  E.  834. 

And  judgment  roll  convicting  wife  is 
inadmissible  in  action  by  deceased's 
father. — A  judgment  roll  showing  wife's 
conviction  was  inadmissible  in  action  to 
recover  insurance  fund  brought  by  de- 
ceased's father  who  alleged  that  death  of 
son  resulted  from  knife  wound  intention- 
ally and  feloniously  inflicted  by  de- 
ceased's wife,  and  that  she  thereby  for- 
feited  her  right  to  the  fund,   and  that 


plaintiff,  as  father  of  deceased,  was  en- 
titled to  it.  Keels  v.  Atlantic,  etc.,  R.  Co., 
159  S.  C.  520,  157  S.  E.  834. 

Furthermore,  coroners  verdict  is  not 
equivalent  to  "Conviction"  under  sec- 
tion.— A  complaint  alleging  that  a  hus- 
band killed  his  wife,  that  the  coroner's 
court  investigated  and  found  by  its  ver- 
dict that  he  feloniously  killed  her,  was 
held  insufficient  under  this  section,  since 
the  verdict  of  the  coroner's  jury  was  not 
intended  to  fulfill  the  requirements  of 
the  section  as  to  "conviction."  Smith  v. 
Todd,  155  S.  C.  323,  152  S.  E.  506. 

Son  convicted  of  murdering  his  father 
and  sentenced  to  life  forfeited  property 
rights  in  trust  created  by  his  father's  will. 
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and  children  of  murderer  get  such  prop- 
erty free  of  trust,  such  son  also  forfeited 
his  right  to  inherit  through  other  pro- 
visions of  his  father's  will  and  his  chil- 
dren took  his  interest.  Rasor  v.  Rasor,  173 
S.  C,  365;  175  S.  K,  545. 

Pardon  would  restore  citizenship  and 
personal  rights,  but  not  property  rights 
forfeited  by  conviction,  supra. 


Proper  interpretation  of  word  "im- 
mediately" is  that  children  of  offending 
parent  took  directly  from  will  of  their 
grandfather  and  not  by  descent  from 
their  father.  But  they  do  not  take  it  free 
from  debts  such  parent  owes  the  estate. 
Rasor  v.  Rasor,  173  S.  C,  365;  175  S.  E. 
545. 


TITLE  41 
Notice 


Article  1. 
Article  2. 


CHAPPTER  173 

Registration  and  Notices 

Registration  of  Legal  Instruments,  §  8875. 
Publication  and  Posting  Notices,  §  8894. 


ARTICLE  1 
Registration  of  Legal  Instruments 


8875.  Instruments  to  be  recorded. 

8875-1.  Effect  of  assignments,  etc.  8883. 

8875-2.  Instruments    conveying    interest  8884. 

in  or  creating  lien  on  personalty. 

8875-3.  Record,    plats,    blue    prints,    etc.,  8885. 

of  real  estate.  8886. 
8875-4.  Record    plats    or   blue    prints    of 

subdivisions  of  real  estate  for  sale.  8887. 

8876.  Notice  of  chattel  mortgage.  8888. 

8877.  Renewal. 

8878.  Filing  fee.  8889. 

8879.  Limit   on    chattel   mortgages    filed  £890. 
at  earlier  date.  8891, 

8880.  Exceptions.  8893. 

8881.  Assignments  of  mortgages. 

8882.  Possession    under    unrecorded    in-  8893- 


strument. 

Instruments  recorded  prior  to  1382. 
Deeds  to  married  woman  since 
1868. 

Memorandum  of  livery  of  seizin. 
Redemption  of  earlier  mortgage  by 
subsequent  mortgagee. 
Dower. 

Federal  tax  titles  in  Beaufort 
County 

Filing  instruments. 
Recording  marketing  contracts. 
8892.  Public  bond  issues. 
Discharges  from  military  and  na- 
val forces. 
1.  Use  of  loose  leaf  record  books. 


§  8875.  Instruments  to  record — when — where — effect. — All  deeds  of  con- 
veyances of  lands,  tenements  or  hereditaments,  either  in  fee  simple  or  for 
life,  all  deeds  of  trust  or  instruments  in  writing,  conveying  either  real  or 
personal  estate,  or  creating  a  trust,  or  trusts,  in  regard  to  such  property, 
or  charging  or  encumbering  the  same;  all  mortgages  or  instruments  in 
writing  in  the  nature  of  a  mortgage  of  any  property,  real  or  personal;  all 
marriage  settlements  or  instruments  in  the  nature  of  a  settlement  of  a 
marriage;  all  leases  or  contracts  in  writing  made  between  landlord  and 
tenant  for  a  longer  period  than  twelve  months;  all  statutory  liens  on 
buildings  and  lands  for  materials  or  labor  furnished  on  them;  all  statutory 
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liens  on  ships  and  vessels;  all  certificates  or  renunciation  of  dower,  con- 
tracts for  the  purchase  and  sale  of  real  property;  all  assignments,  satisfac- 
tions, releases  and  contracts  in  the  nature  of  subordinations,  waivers,  and 
extensions  of  landlords'  liens,  laborers'  liens,  sharecroppers'  liens,  and  of  all 
other  liens  on  real  or  personal  property,  or  both,  created  by  law  or  by 
agreement  of  the  parties;  except  assignments  and  satisfactions  of  condition- 
al sale  contracts  securing  the  purchase  money  of  motor  vehicles  and  re- 
frigerators; and  generally  all  instruments  in  writing  now  required  by  law 
to  be  recorded  in  the  office  of  register  of  mesne  conveyances  or  clerk  of 
court  in  those  counties  where  the  office  of  register  of  mesne  conveyances 
has  been  abolished,  or  in  the  office  of  the  secretary  of  state,  delivered  or 
executed  on  and  after  the  first  day  of  August,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  thirty-four  shall  be  valid,  so  as  to  affect  the 
rights  of  subsequent  creditors  (whether  lien  creditors  or  simple  contract 
creditors)  or  purchasers  for  valuable  consideration  without  notice  only 
from  the  day  and  hour  when  recorded  in  the  office  of  register  of  mesne 
conveyances  or  clerk  of  court  of  the  county  where  the  property  affected  is 
situated,  in  the  case  of  real  estate;  and  in  the  case  of  personal  property  of  the 
county  where  the  owner  of  said  property  resides,  if  he  resides  within  tho 
State,  or  if  he  resides  without  the  State  or  the  county  where  such  personal 
property  is  situated  at  the  time  of  the  delivery  or  execution  of  said  deeds  or 
instruments:  provided,  further,  that  the  register  of  mesne  conveyance  or 
clerk  of  court  in  those  counties  where  the  office  of  the  register  of  mesne  con- 
veyances has  been  abolished  shall  immediately  upon  the  filing  of  record  of 
such  deed,  mortgage  or  other  written  instrument  enter  the  same  upon  the 
proper  indexes  in  his  office,  which  shall  constitute  an  integral,  necessary 
and  inseparable  part  of  the  recordation  of  such  deed,  mortgage  or  other 
written  instrument  for  any  and  all  purposes  whatsoever,  and  this  shall  like- 
wise apply  to  any  copy  of  the  said  indexes  made  subsequently  by  the 
register  of  mesne  conveyances  or  clerk  of  court  or  the  deputy  of  the  same, 
or  by  his  or  their  authority  for  the  purpose  of  replacing  the  original  in- 
dexes. 

The  entries  in  the  indexes  hereby  required  to  be  made  shall  be  notice  to 
all  persons  sufficient  to  put  them  upon  inquiry  as  to  the  purport  and  effect 
of  the  deed,  mortgage  or  other  written  instrument  so  filed  for  record,  but 
the  recordation  of  a  deed,  mortgage  or  other  written  instrument  shall  not 
be  notice  as  to  the  purport  and  effect  thereof,  unless  the  filing  of  the  same 
for  record  be  entered  as  required  hereby  in  the  indexes. 

Provided,  however,  that  chattel  mortgages  or  instruments  in  the  nature 
thereof,  securing  the  payment  of  the  purchase  price,  or  any  portion  thereof, 
of  household  furniture  and  furnishings,  and  appliances,  refrigerators,  radios 
and  musical  instruments,  shall  be  valid  against  the  lien  of  a  landlord  for 
rent  when  so  recorded  within  five  days  from  the  date  of  the  execution 
thereof. 

1932  Code,  §  8875;  Civ.  C.  '22,  §  5312;  Civ.  C.  '12,  §  3542;  Civ.  C.  '02,  §  2456;  G.  S. 
1776;  R.  S.  1968;  1879  (16)  92;  1898  (22)  746;  1909  (26)  190;  1914  (28)  482;  1925  (34)  85; 
1927  (35)  72;  1934  (38)  1521;  1936  (39)  1387. 

I.  General  Considerations.  C.  Mortgages. 
II.  Recordation.  1.  In  General. 

A.  When  Necessary.  2.  Instruments  in  Nature  of 

B.  Where  Made.    '  3.  Chattel  Mortgage. 
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Mortgage. 

D.  Bond  for  Title. 

E.  Contracts. 

1.  Executory. 

2.  Bailment. 

F.  Marriage  Settlements. 

III.  Notice. 

IV.  Priorities. 
V.  Indexing. 

I.  GENERAL  CONSIDERATIONS. 

Editor's  note. — This  section  embodies 
the  Recording  Act  of  1876  as  materially 
amended  in  1898,  in  1909,  and,  finally,  in 
1914.  The  history  and  effect  of  these 
amendments,  and  the  interpretation  to  be 
given  the  statute  as  it  now  stands,  are 
learnedly  and  exhaustively  treated  in  the 
case  of  In  re  Saunders  '&  Co.  (D.  C.)  272 
F.  1003.  which  was  adopted  by  the  Su- 
preme Court  of  South  Carolina  as  part  of 
the  opinion  of  that  Court  in  Carroll  v. 
Cash  Mills,  125  S.  C.  332,  347,  118  S.  E. 
290.  See  further,  Firestone  Tire,  etc.,  Co. 
v.  Cross,  17  F.  (2d)  417,  for  a  discussion 
of  the  above. 

According  to  the  former  wording  of 
this  section,  all  instruments  included 
therein  were  deemed  valid  so  as  to  affect 
the  rights  of  subsequent  creditors  only 
when  recorded  "within  forty  days"  from 
the  time  of  delivery.  The  cases  constru- 
ing the  section  as  it  then  stood  are  num- 
erous. For  cases  bearing  out  the  general 
principle  as  stated  above  and  applying 
the  section  as  formerly  worded,  see  In 
re  Cannon,  121  F.  582;  Simmons  v.  Greer, 
174  F.  654;  Perkins  v.  Loan,  etc.,  Bank, 
43  S.  C.  39,  20  S.  E.  759,  760,  109  Am.  St. 
Rep.  515.  5  L.  R.  A.  (N.  S.)  479,  17  A.  L. 
R.  1431;  Mowry  v.  Crocker,  33  S.  C.  436, 
12  S.  E.  3;  Brown  v.  Sartor,  87  S.  C.  116, 
69  S.  E.  88;  Turpin  v.  Sudduth,  53  S.  C. 
295,  31  S.  E.  245,  Ann.  Cas.  12A,  199; 
Avery  v.  Wilson,  47  S.  C.  78,  25  S.  E.  286, 
1  A.  L.  R.  1662. 

The  purpose  of  this  section  is  to  protect 
subsequent  creditors  and  purchasers  for 
value  without  notice.  Epps  v.  McCallum 
Realty  Co.,  139  S.  C.  481,  138  S.  E.  297. 

And  §  7047  must  be  construed  with 
this  section. — Section  7047  relating  to  the 
recording  of  agreements  reserving  any 
interest  in  personal  property,  must  be 
construed  with  the  instant  section  and 
reference  had  to  the  latter  section  for  the 
time,  manner,  and  effect  of  the  recording 
required.  Firestone  Tire,  etc.,  Co.  v. 
Cross,  17  F.  (2d)  417. 

Furthermore,  §  7043  must  be  noted. — 
This  section  must  be  construed  in  con- 
nection with  §  7043,  requiring  enforceable 
agreements  to  be  in  writing,  since  the 
instant  section  could  relate  to  enforce- 
able agreements  only.  Epps  v.  McCallum 
Realty  Co.,   139  S.  C.  481,  138  S.  E.  297. 

Federal  courts  are  bound  by  state  de- 
cisions construing  registration  statutes. — 
Federal  courts,  in  passing  on  the  effect 
to  be  given  registration  statutes  and  the 


failure  to  comply  with  them,  are  bound 
by  decisions  of  the  state  court  interpret- 
ing such  statutes.  Firestone  Tire,  etc.,  Co. 
v.  Cross,  17  F.  (2d)  417. 

Consequently,  the  rule  of  the  state 
courts  as  to  recording  instruments  is  ap- 
plied in  the  bankruptcy  court.  Industrial 
Finance  Corp.  v.  Capplemann,  284  F.  A. 

But,  a  trustee  in  bankruptcy  is  entitled 
to  recover  property  taken  by  a  holder  of 
an  unrecorded  trust  receipt.  Industrial 
Finance  Corp.  v.  Chapplemann,  284  F.  8. 

Section  does  not  require  recordation 
in  a  designated  book. — The  provision  of 
this  section  that  a  mortgage  of  real  estate 
shall  be  recorded  in  the  office  of  the  reg- 
ister of  mesne  conveyances,  does  not 
require  such  instrument  to  be  recorded 
in  any  designated  book.  Armstrong  v. 
Austin,  45  S.  C.  69,  22  S.  E.  763,  96  Am. 
St.  Rep.  401,  29  L.  R.  A.  772.  See  also,  Cox 
v.  Enterprise  Bank,  115  S.  C.  191,  104  S. 
E.  693. 

"Subsequent  creditors  defined.  —  In 
Simmons  v.  Greer,  174  F.  654,  the  words 
"subsequent  creditors"  were  held  to 
mean  only  those  who  become  such  after 
the  execution  of  the  mortgage,  not  in- 
cluding the  mortgagee. 

See  generally,  as  to  mortgages,  Ash.  v. 
Ash,  1  Bay  304,  16  L.  R.  A.  670,  4  A.  L. 
R.  455;  Ashe  v.  Livingston,  2  Bay  80,  16 
L.  R.  A.  670,  50  L.  R.  A.  656,  4  A.  L.  R. 
455,  20  A.  L.  R.  138;  Brailsford  v.  House, 

1  N.  &  McC.  31;  Ex  parte  Leland,  1  N.  & 
McC.  460,  Ann.  Cas.  15A,  26;  Hampton  v. 
Levy,  1  McC.  Eq.  107,  68  L.  R.  A.  528, 
37  L.  R.  A.  (N.  S.)  170,  Ann.  Cas.  12D, 
115,  4  A.  L.  R.  455;  Thayer  v.  Cramer,  1 
McC.  Eq.  395,  99  Am.  Dec.  399;  Nixon  v. 
Bynum,  1  Bail.  148,  1  A.  L.  R.  809;  Mar- 
tin v.  Sale,  Bail.  Eq.  1,  1  A.  L.  R.  113; 
Thayer  v.  Davidson,  Bail.  Eq.  412;  Smith 
v.  Osborne,  1  Hill  Eq.  340;  Barnwell  v. 
Porteus,  2  Hill  Eq.  219,  16  L.  R.  A.  670,  4 
A.  L.  R.  455;  Schultz  v.  Carter,  Speer  Eq. 
533;  Barr  v.  Kinard,  3  Strob.  73;  Ryan  v. 
Clanton,  3  Strob.  411,  412,  70  Am.  Dec.  67, 
17  L.  R»  A.  128;  Boyce  v.  Boyce,  6  Rich. 
Eq.  302,  Ann.  Cas.  12A,  199;  Bryce  v. 
Bowers,  11  Rich.  Eq.  41;  McKnight  v. 
Gordon,  13  Rich.  Eq.  222,  94  Am.  Dec. 
164,  32  Am.  St.  Rep.  656,  137  Am.  St.  Rep. 
489,  L.  R.  A.  1916B,  604,  24  A.  L.  R.  827; 
Williams  v.  Beard,  1  S.  C.  309;  Miles  v. 
King,  5  S.  C.  146;  Haynsworth  v.  Bischoff, 
6  S.  C.  159,  136  Am.  St.  Rep.  801,  Ann. 
Cas.  18C,  445;  Annely  v.  DeSaussure,  12 
S.  C.  488;  76  Am.  Dec.  262,  L.  R.  A. 
1918B,  735;  Sternberger  v.  McSween,  14 
S.  C.  35,  23  L.  R.  A.  463,  9  A.  L.  R.  332; 
King  v.  Hraser,  23  S.  C.  543,  33  L.  R.  A. 
164,  Ann.  Cas.  12A,  199;  Blohme  v.  Lynch, 
26  S.  C.  300,  2  S.  E.  136;  South  Carolina 
Loan,  etc.,  Co.  v.  McPherson,  26  S.  C.  431, 

2  S.  E.  267,  37  L.  R.  A.  483;  McGowan  v. 
Reid,  27  S.  C.  262,  3  S.  E.  337,  95  Am.  St. 
Rep.  669,  137  Am.  St.  Rep.  489,  35  L.  R. 
A.  341;  Carraway  v.  Carraway,  27  S.  C. 
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576,  5  S.  E.  157,  16  L.  R.  A.  670,  4  A.  L.  R. 
454;  Bredenberg  v.  Landrum,  32  S.  C.  215, 
10  S.  E.  956,  99  Am.  St.  Rep.  168;  Nor- 
wood v.  Norwood,  36  S.  C.  331,  15  S.  E. 
382,  31  Am.  St.  Rep.  875,  Ann.  Cas.  13C  , 
556. 

As  to  deeds,  see  Righton  v.  Righton,  1 
Mill  130;  Harrison  v.  Hollis,  2  N.  &  McC. 
578,  97  Am.  Dec.  308,  67  L.  R.  A.  888; 
Barnwell  v.  Porteus,  2  Hill  Eq.  219,  16  L. 
R.  A.  670.  4  A.  L.  R.  455;  Cooper  v.  Day, 
1  Rich.  Eq.  26,  14  A.  L.  R.  33;  Steele  v. 
Mansell,  6  Rich.  437,  16  L.  R.  A.  670,  Ann. 
Cas.  12 A,  199;  Godbold  v.  Lambert,  8 
Rich.  Eq.  155,  70  Am.  Dec.  192,  81  Am. 
Dec.  726,  11  Am.  St.  Rep.  758,  Ann.  Cas. 
14B,  952;  Bossard  v.  White,  9  Rich.  Eq. 
483.  Ann.  Cas.  13  B,  1072,  Ann.  Cas.  18E, 
1164;  Lott  v.  DeGraffenreid.  10  Rich.  Eq. 
346,  22  L.  R.  A.  (N.  S.)  211,  Ann.  Cas. 
17A,  268;  Leger  v.  Doyle,  11  Rich.  109, 
118,  42  Am.  Dec.  632,  70  Am.  Dec.  240,  82 
Am.  Dec.  573,  86  Am.  Dec.  669,  136  Am. 
St.  Rep.  792,  21  L.  R.  A.  37,  Ann.  Cas. 
14B,  836:  Belk  v.  Massey,  11  Rich.  614; 
Youngblood  v.  Keadle,  1  Strob.  121; 
Evans  v.  McLucas,  15  S.  C.  67,  54  Am. 
Dec.  588,  84  Am.  St.  Rep.  886;  McNamee 
&  Co.  v.  Huckabee,  20  S.  C.  190,  Ann. 
Css.  12A,  199;  Levi  v.  Gardner,  53  S.  C. 
24,  30  S.  E.  617,  7  A.  L.  R.  863. 

As  to  priorities,  see  Armstrong  v.  Car- 
wile.  56  S.  C.  463,  35  S.  E.  196;  Summers 
v.  Brice,  36  S.  C.  204,  15  S.  E.  274;  In  re 
American  Slicing  Mach.  Co.  125  S.  C. 
214.  118  S.  E.  303;  Williamson  v.  Hotel 
Melrose,  110  S.  C.  1,  96  S.  E.  407. 

As  to  what  constitutes  "property"  and 
"instrument"  under  section,  see  Town- 
send  v.  Ashepoo  Fert.  Co.,  212  F.  97.  As  to 
conditional  sales,  see  Pridmore  v.  Puffer 
Mfg.  Co.  163  F.  496.  Concerning  rights 
of  purchasers,  see  Blackwell  v.  Harrel- 
son,  99  S.  C.  264,  84  S.  E.  233,  Ann.  Cas. 
16E.  1263,  17  A.  L.  R.  602.  In  connection 
with  mechanic's  lien,  see  Murphy  v.  Valk, 
30  S.  C.  262,  9  S.  E.  101. 

See  further,  Little  v.  Mangum,  17  F. 
(2d)  44;  Oliver  v.  McWhirter,  112  S.  C. 
555,  100  S.  E.  533. 

II.    RECORDATION. 
A.   When   Necessary. 

As  between  parties  no  recordation  is 
necessary. — As  between  parties  thereto, 
it  is  not  necessary  to  the  validity  of  any 
instrument  contemplated  by  this  section, 
that  it  be  recorded,  since  recording  be- 
comes material  only  where  there  are 
double  conveyances  by  the  same  person. 
Epps  v.  McCallum  Realty  Co.,  139  S.  C. 
481,  138  S.  E.  297. 

And,  except  as  to  subsequent  purchas- 
ers from  some  vendor  or  as  to  subse- 
quent creditors,  a  deed  is  not  affected  by 
not  being  recorded.  Martin  v.  Quattle- 
bam,  3  McC.  205;  Martin  v.  Sale,  Bail. 
Eq.  1,  1  A.  L.  R.  113;  Summers  v.  Brice, 
36  S.  C.  204.  15  S.  E.  374. 

But  a  purchaser  for  value  without  no- 


tice from  a  purchaser  in  possession  with 
notice  is  protected  against  an  unrecorded 
chattel  mortgage.  London  v.  Youmans, 
31  S.  C.  147,  9  S.  E.  775,  17  Am.  St.  Rep. 
17,   137  Am.  St.  Rep.  492. 

B.  Where  Made. 

Recordation  must  be  in  county  where 
land  is  situated. — Under  this  section, 
where  the  land  was  situated  in  D.  county, 
but  the  deed  was  recorded  in  F.  county, 
the  record  in  that  county  was  a  nullity  as 
against  a  subsequent  mortgagee  without 
notice.  Cole  v.  Ward,  79  S.  C.  573,  61  S. 
E.  108. 

As  to  recordation  in  the  county  where 
deed  was  properly  probated,  see  Watts  v. 
Whetstone,  79  S.  C.  357,  60  S.  E.  703, 
Ann.  Cas.  13  B,  1075,  19  A.  L  R.  1076; 
Woolfork  v.  Graniteville  Mfg.  Co.,  22  S. 
C.  332,  Ann.  Cas.  13  B,  1075,  17  A.  L.  R. 
1077. 

C.  Mortgages. 
1.  In  General. 

Mortgage  not  recorded  is  void,  irre- 
spective of  equities  of  parties. — Under 
this  section  a  mortgage  not  duly  recorded 
is  practically  null  and  void — is  no  mort- 
gage— so  far  as  subsequent  creditors  or 
purchasers  without  notice  are  concerned, 
and  this  is  so  without  injury  into  the 
equities  of  the  parties,  but  simply  as  a 
matter  of  express  statutory  enactment. 
Gregory  v.  Ducker,  31  S.  C.  141,  9  S.  E. 
780. 

Hence,  where  a  party  seeks  to  recover 
possession  of  personal  property,  claiming 
through  a  mortgage,  if  the  defendant  un- 
dertakes to  defend  by  showing  that  he  is 
a  subsequent  purchaser  for  valuable  con- 
sideration without  notice,  his  defense 
does  not  rest  upon  any  equitable  princi- 
ple, but  upon  his  legal  rights  as  declared 
by  statute.  Gregory  v.  Ducker,  31  S.  C. 
141,  9  S.  E.  780,  781. 

Depositor  permitted  bank  to  use  his 
bonds  to  secure  loan  for  bank,  for  which 
bank  gave  depositor  real  estate  mort- 
gages. The  mortgages  were  not  recorded, 
and  later  bank  became  insolvent.  Held 
the  unrecorded  mortgages  were  invalid 
against  subsequent  creditors.  Bradley  v. 
Guess,  165  S.  C,  161,  163  S.  E.  466. 

And  section  does  not  apply  to  equit- 
able mortgage  made  before  its  enact- 
ment.—Miller  v.  Wroton,  82  S.  C.  97,  63 
S.  E.  62,  449,  L.  R.  A.  1916D,  1217,  held 
that,  even  if  the  section  would  apply  to  a 
a  verbal  agreement  by  a  husband  that 
land  to  be  afterward  acquired  should 
stand  as  security  for  money  then  ad- 
vanced by  his  wife,  it  would  not  apply 
to  such  an  agreement  made  before  the 
enactment  of  the  section. 

A  second  mortgage  displaces  lien  of 
renewed  first  mortgage  for  money  ad- 
vanced.— Under  this  section  where  a 
mortgage  is  given  on  real  estate  to  se- 
cure future  advances  to  be  made  within 
a  specified  time,  and  at  the  expiration  of 
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such  time  all  advances  are  repaid,  and 
the  mortgage,  by  a  secret  agreement,  is 
renewed  to  secure  further  advances,  a 
second  mortgage,  which  is  made  and 
duly  recorded  thereafter,  although  given 
to  secure  an  antecedent  indebtedness, 
displaces  the  lien  of  the  renewed  first 
mortgage  for  money  advanced  under  the 
renewal.  Wingo  v.  Caldwell,  36  S.  C.  598, 
15  S.  E.  382. 
2.    Instruments    in   Nature   of   Mortgage. 

Instruments  which  are  and  are  not  in 
the  nature  of  a  mortgage. — See  Arthur  v. 
Screven.  39  S.  C.  77,  17  S.  E.  640,  26  L. 
R.  A.   (N.  «.)  899,  Ann.  Cas.   13B,   1072. 

An  instrument  reciting  that  in  consid- 
eration of  a  certain  sum  advanced  by 
another  to  the  signer,  "in  one  gray  mule," 
the  signer  bargains  and  sells  the  mule 
to  the  other,  which  was  executed  at  the 
same  time  as  a  note  made  by  the  signer 
to  the  other  for  the  sum  stated,  is  "an 
instrument  in  writing  in  the  nature  of  a 
mortgage,"  within  the  meaning  of  this 
section.  Quattlebaum  v.  Taylor,  45  S.  C. 
512,  23  S.  E.  617. 

An  instrument  with  all  the  requisites 
of  a  mortgage  of  land,  except  a  seal,  is 
not  an  instrument  "in  the  nature  of  a 
mortgage"  within  the  meaning  of  this 
section.  Arthur  v.  Screven,  39  S.  C.  77, 
17  S.  E.  640.  26  L.  R.  A.  (N.  S.)  899,  Ann. 
Cas.  13B,  1072. 

A  deed  with  a  contract  to  reconvey  on 
the  payment  of  a  debt  constitutes  a  mort- 
gage, or  is  "in  the  nature  of  a  mortgage," 
and  is  required  to  be  recorded  under  this 
section.  Francis  v.  Francis,  78  S.  C.  178, 
58  S.   E.   804. 

Instrument  must  be  proven  or  ac- 
knowledged to  entitle  it  to  recordation. 
— The  fact  that  a  written  instrument  in 
the  nature  of  a  mortgage  was  actually 
transcribed  in  the  records  of  the  county 
where  the  land  was  located  is  of  no  effect 
under  this  section,  and  gives  no  construc- 
tive notice,  where  the  instrument  was 
not  proven  or  acknowledged,  so  as  to 
entitle  it  to  recordation.  Georgia  Railroad 
Bank  v.  Koppel,  246  F.  390. 

3.  Chattel  Mortgage. 

Recorded  chattel  mortgage  constitutes 
claim  superior  to  unrecorded  trust  re- 
ceipts.— One  holding  a  chattel  mortgage 
en  automobiles,  which  described  them  as 
"three  new  Chrysler  automobiles  at  Den- 
mark and  Orangeburg,"  which  was  re- 
corded in  the  county  where  the  owner  of 
the  property  resided,  as  required  by  this 
section,  had  a  claim  which  was  superior 
to  that  of  a  credit  company  claiming  un- 
der trust  receipts  which  were  not  re- 
corded in  the  proper  county.  Garris  v. 
Commercial  Credit  Co.,  149  S.  C.  498,  147 
S.  E.   601. 

Prior  creditor. — Where  purchaser  of 
automobile  gave  purchase-money  mort- 
gage, which  was  recorded,  purchaser 
bought   tires   under   title  retention   con- 


tract which  was  recorded,  and  seller  of 
automobile  reposseessed  automobile,  sell- 
er of  automobile  was  not  entitled  to 
retain  tires  by  virtue  of  recordation  act, 
since  seller  of  automobile  was  not  a  sub- 
sequent purchaser  but  was  a  prior  credi- 
tor, and  hence  not  protected  by  the  act. 
Goodrich  Silvertown,  Inc.  v.  Rogers  et 
al.,  189  S.  C.  101,  200  S.  E.  91. 

Failure  to  record  chattel  mortgage. — 
See  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C. 
368,  54  S.  E.  658,  114  Am.  St.  Rep.  1004, 
29  L.  R.  A.  (N.  S.)  559,  31  L.  R.  A.  (N.  S.) 
755,  Ann.  Cas.  13E,  897. 

D.  Bond  for  Title. 

Assignment  of  bond  for  title  must  be 
recorded. — Under  the  laws  of  South  Car- 
olina, a  bond  for  title  is  not  a  mere 
"chose  in  action,"  but  conveys  a  substan- 
tial interest  in  the  land,  and  this  section 
requires  an  assignment  of  a  bond  for 
title,  given  by  one  who  subsequently  be- 
came a  bankrupt  to  secure  a  debt,  to  be 
recorded.  In  re  Rosenthal,  238  F.  597. 
See  also,  Georgia  Railroad  Bank  v.  Kop- 
pel, 246  F.  390. 

E.   Contracts. 
1.   Executory. 

Executory  contract  for  sale  of  land 
held  for  "Conveyance"  within  section. — 
An  executory  contract  for  the  sale  of 
land  was  held  to  constitute  a  deed  of 
conveyance  as  contemplated  by  this 
section,  requiring  such  instruments  to 
be  recorded,  since  such  contract  conveys 
or  transfers  an  interest  in  real  estate 
which  may  be  mortgaged  by  vendee,  and 
is  devisable  and  descendible,  and  may  be 
assigned  or  become  subject  to  mechanic's 
lien.  Epps  v.  McCallum  Realty  Co.,  139 
S.  C.  481,  138  S.  E.  297. 

And,  if  such  executory  contract  is  not 

recorded,  possession  will  not  operate  as 

constructive  notice  thereof.  Van  Ness  v. 

Schachte,  143  S.  C.  429,  141  S.  E.  721,  724. 

2.  Bailment. 

Bailment  contract  is  void  unless  re- 
corded.— A  contract  between  a  tire  man- 
ufactor  and  an  automobile  dealer,  pur- 
suant to  which  tires  belonging  to  the 
manufacturer  were  stored  with  the  deal- 
er who  made  shipments  from  time  to 
time  on  the  manufacturer's  orders  and 
sold  at  retail  tires  which  were  later 
charged  to  him,  was  held  a  contract  of 
bailment  void  as  to  subsequent  creditors 
unless  recorded  as  required  by  §  7047, 
construed  with  the  instant  section.  Fire- 
stone Tire,  etc.,  Co.  v.  Cross,  17  F.  (2d) 
417. 

F.  Marriage  Settlements. 

Marriage  settlements. — Settlement  up- 
on a  married  woman  by  the  court  need 
not  be  recorded  as  a  marriage  settlement. 
McMeekin  v.  Edmonds,  1  Hill  Eq.  288,  26 
Am.  Dec.  203,  34  Am.  Dec.  204. 

Nor  need  settlement  upon  her  by  hus- 
band after  marriage  for  present  consider- 
ation be  recorded  as  such.  Bank  of  United 
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States  v.  Brown,  2  Hill  Eq.  558. 

Only  settlements  in  consideration  of 
marriage  and  before,  or  in  pursuance  of 
agreement  made  before ,  are  required  to 
be  recorded  as  such.  Bank  of  United 
States  v.  Brown,  2  Hill  Eq.  588;  Napier  v. 
Wightman,  Speers  Eq.  357;  LePrince  v. 
Guillemot.  1  Rich.  Eq.  187,  16  Am.  Dec. 
341,  57  L.  R.  A.  372,  50  L.  R.  A.  (N.  S.) 
737;  Amaker  v.  New,  33  S.  C.  28,  11  S.  E. 
386,  8  L.  R.  A.  687,  67  L.  R.  A.  878,  68  L. 
R.  A.  945;  Trustees  v.  Bryson,  34  S.  C. 
401,  13  S.  E.  619.  90  Am.  St.  Rep.  532,  545. 

A  mere  executory  agreement  is  not 
a  marriage  settlement.  Baskins  v.  Giles, 
Rice  Eq.  315,  Ann.  Cas.  14C,  193. 

Marriage  settlements  unrecorded  are 
void  as  to  creditors  concerned.  Hanion 
v.  McCall,  Harp.  Eq.  170;  LaBorde  v. 
Penn,  McM.  Eq.  448;  Fowke  v.  Wood- 
ward, Speers  Eq.  233,  13  Am.  Dec.  706; 
Brock  v.  Bowman.  Rich.  Eq.  Cas.  185; 
Harper  v.  Barsh,  10  Rich.  Eq.  149,  150, 
Ann.  Cas.  13B,  1073;  Barsh  v.  Riols,  6 
Rich.  162. 

III.  NOTICE. 

Notice  under  this  section  is  a  legal 
issue. — Armour  &  Co.  v.  Ross.  75  S.  C. 
201,  55  S.  E.  315,  Ann.  Cas.  16D,  1223; 
Charleston  Live  Stock  Co.  v.  Collins,  79 
S.  C.  383.  60  S.  E.  944. 

And,  either  actual  or  constructive  no- 
tice will  prevent  the  plea  of  bona  fide 
purchaser  for  value  without  notice.  Epps 
v.  McCallum  Realty  Co.,  139  S.  C.  481, 
138  S.  E.  297. 

As  to  innocent  purchaser  without  no- 
tice, see  Williams  v.  Jones,  74  S.  C.  258, 
54  S.  E.  558,  Ann.  Cas.  18C,  53. 

Constructive  Notice. — Brayton  v.  Beall, 
73  S.  C.  308,  53  S.  E.  641,  26  L.  R.  A. 
(N.  S.)  1167.  Ann.  Cas.  17A,  438. 

Recordation  operates  as  constructive 
notice  under  section. — If  the  paper  under 
consideration  can  be  regarded  as  an  in- 
strument in  writing  in  the  nature  of  a 
mortgage,  and  it  was  duly  recorded,  the 
language  of  the  section  implies  very 
strongly,  if  not  necessarily,  that  recorda- 
tion would  operate  as  constructive  no- 
tice. Arthur  v.  Screven,  39  S.  C.  77,  17  S. 
E.  640.  26  L.  R.  A.  (N.  S.)  899,  Ann.  Cas. 
13B,  1072.  See  also,  Francis  v.  Francis, 
78  S.  C.  178.  58  S.  E.  804.  As  to  the  effect 
of  recordation  of  mortgage  and  assign- 
ment as  notice,  see  Ex  parte  Anderson 
82  S.  C.  131,  62  S.  E.  513,  63  S.  E.  354.  See 
further,  concerning  recordation  as  notice, 
National  Bank  v.  Livingston,  155  S.  C. 
264.  152  S.  E.  410,  412. 

And  where  a  purchase  money  mort- 
gage is  properly  recorded,  as  required  by 
this  section  it  operates  as  constructive 
notice  to  subsequent  purchasers,  though 
the  deed  to  the  mortgagor  was  not  re- 
corded. Ven  Diviere  v.  Mitchell,  45  S.  C. 
127,  22  S.  E.  759. 

Furthermore,  the  possession  of  a  pur- 


chaser under  a  parol  agreement  is  notice 
of  his  right,  and  such  rule  is  not  changed 
by  this  section.  Farr  v.  Sprouse,  133  S.  C. 
93,  130  S.  E.  210.  See  also,  Sheorn  v. 
Robinson,  22  S.  C.  32,  104  Am.  St.  Rep. 
336,  13  L.  R.  A.  (N.  S.)  65. 

But,  under  this  section,  notice  of  real 
estate  sales  is  given  only  by  actual  rec- 
ord and  mere  possession  of  the  land  is 
insufficient  to  charge  subsequent  pur- 
chasers with  notice.  Savannah  Timber 
Co.  v.  Deer  Island  Lbr.  Co.,  258  F.  777. 

Notice  of  terms  of  bond. — As  to  when 
record  of  mortgage  is  not  notice  of  terms 
of  bond,  see  Equitable  Bldg.,  etc.,  Ass'n 
v.  Corley,  72  S.  C.  404,  52  S.  E.  48,  110 
Am.  St.  Rep.  615,  L.  R.  A.  1916D,  758; 
Miller  v.  Wroton.  82  S.  C.  97,  63  S.  E. 
62,  449,  L.  R.  A.  1916D,  1217. 
IV.  PRIORITIES. 

Lien  of  recorded  mortgage  is  prior  to 
mechanic's  lien. — Under  this  section,  the 
lien  of  a  recorded  mortgage  is  prior  to 
that  of  a  mechanic  for  repairs  subse- 
quently made.  Nesbitt  Auto  Co.  v.  Whit- 
lock,   113  S.  C.  519,  101  S.  E.  822. 

Yet  pledgee  of  cotton,  after  execution, 
but  before  recording  of  chattel  mortgage 
thereon,  has  lien  superior  to  mortga- 
gee's.— Where  before  the  recording  of  a 
chattel  mortgage  on  cotton,  19  months 
after  its  execution,  the  mortgaged  cotton 
was  placed  in  a  warehouse  of  another 
creditor  of  the  mortgagor  and  pledged  to 
the  payment  of  a  past-due  note,  it  was 
held,  under  this  section  that  the  pledgee's 
lien  was  superior  to  that  of  the  mort- 
gagee, notwithstanding  §  7047,  which 
relates  to  recording  of  lien;  that  section 
being  in  the  interest  of  the  bailor,  not  of 
the  bailee,  and  also  exempting  deposit 
of  property  as  a  pledge  or  collateral  to  a 
loan  from  the  operation  of  the  section. 
Tucker  v.  Hudgens,  132  S.  C.  374,  129  S. 
E.  77. 

Mortgagee  is  not  entitled  to  share  with 
subsequent  creditors  who  have  acquired 
rights  by  failure  to  record  mortgage. 
Simmons  v.  Greer,  174  F.  654. 

All  claims  of  antecedent  creditors  are 
extinguished  by  mortgage,  and,  as  be- 
tween mortgagee  and  subsequent  credi- 
tors.rights  of  latter  must  prevail.  In  re 
Cannon,  121  F.  582,  587;  In  re  Claussen  & 
Co.,  164  F.  300. 

Under  this  section,  a  mortgage  recorded 
out  of  time  is  held  to  take  effect  from 
that    date   as    respects    priorities.    In   re 
Syleecau  Mfg.  Co.,  17F.  (2d)  503. 
V.  INDEXING. 

Imperfect  indexing  of  deed  does  not 
impair  rights  of  those  holding  under  it. 
Mitchell  v.  Cleveland,  76  S.  C.  432,  57  S. 
E.  33;  Armstrong  v.  Austin,  45  S.  C.  69, 
22  S.  E.  763,  96  Am.  St.  Rep.  401,  29  L.  R. 
A.  772;  Greenwood  Loan,  etc.,  Ass'n  v. 
Childs.  67  S.  C.  251,  45  S.  E.  167,  26  A. 
L.  R.  46,  72. 
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§  8875-1.  Assignments,  satisfactions,  releases,  and  contracts  in  the  na- 
ture of  subordinations,  waivers  and  extensions  of  landlords'  liens,  labor- 
ers' liens,  sharecroppers'  liens  and  certain  other  liens  on  personal  property 
and  contracts  in  nature  of  subordinations,  waivers,  and  extensions  of  liens 
on  real  property — effect. 

(1)  Subsequent  purchasers  and  lien  creditors  without  actual  notice 
protected  against  such  instruments  when  unrecorded — exceptions. — As- 
signments, satisfactions,  releases  and  contracts  in  the  nature  of  subordina- 
tions, waivers,  and  extensions  of  landlords'  liens,  laborers'  liens,  share- 
croppers' liens,  and  of  other  liens  on  personal  property,  created  by  law  or 
by  agreement  of  the  parties,  except  assignments  and  satisfactions  of  con- 
ditional sale  contracts  securing  the  purchase  money  of  motor  vehicles  and 
refrigerators,  contracts  in  the  nature  of  subordinations,  waivers,  and  ex- 
tensions of  liens  on  real  property,  created  by  law  or  by  agreement  of  the 
parties,  made  or  entered  into  by  the  original  mortgagee  or  lien  creditor, 
trustee,  or  his  legal  representative,  or  any  assignee  under  an  assignment 
recorded  as  herein  or  otherwise  provided,  shall  be  good  and  effectual,  both 
in  law  and  in  equity,  for  the  protection  of  any  subsequent  purchaser  for  a 
valuable  consideration  of  the  property  affected  by  such  mortgage  or  other 
instrument  or  lien  created  by  law,  or  subsequent  creditor  obtaining  a  lien 
upon  such  property,  notwithstanding  any  assignment,  transfer,  satisfaction, 
release,  subordination,  waiver,  or  extension  contract  of  such  mortgage  or 
other  lien,  or  the  obligation  secured  thereby,  unless  such  assignment,  sat- 
isfaction, release,  subordination,  waiver,  or  extension  contract  of  such  mort- 
gage or  other  lien,  or  of  the  obligation  secured  thereby,  shall  have  been 
recorded  as  herein  or  otherwise  provided,  or  such  purchaser  or  creditor 
shall  have  had  actual  notice  thereof  before  such  purchaser  or  lien  creditor 
acquired  any  interest  in  or  lien  upon  the  property  so  encumbered. 

(2)  Record  such  assignments,  satisfactions,  releases  and  contracts  in 
nature  of  subordinations,  waivers  and  extensions  of  landlords'  liens,  share- 
croppers' liens  and  other  liens  on  personalty  created  by  law  in  chattel 
mortgage  books — fee. — The  recordation  of  such  assignments,  satisfactions, 
releases  and  contracts  in  the  nature  of  subordinations,  waivers,  and  ex- 
tensions of  landlords'  liens,  laborers'  liens,  sharecroppers'  liens,  and  of  all 
other  liens  on  personal  property,  created  by  law,  shall  be  recorded  and 
indexed  in  the  books  where  chattel  mortgages  are  now  required  by  law 
to  be  indexed  and  recorded,  and  shall  be  witnessed  and  probated  in  the 
manner  now  required  for  the  execution  of  chattel  mortgages.  There  shall 
be  charged  for  such  recordation  a  fee  of  twenty-five  (25c)  cents. 

(3)  Recordation  of  such  assignments,  satisfactions,  releases  and  con- 
tracts in  nature  of  subordinations,  waivers  and  extensions  of  instru- 
ments conveying  personalty  on  interest  therein — fee. — The  recordation  of 
such  assignments,  satisfactions,  releases  and  contracts  in  the  nature  of 
subordinations,  waivers,  and  extensions  of  a  chattel  mortgage  or  other  in- 
strument conveying  an  interest  in  or  creating  a  lien  on  personal  property, 
shall  be  upon  the  record  of  the  recorded  mortgage  or  other  written  in- 
strument: provided,  that  the  same  may  be  recorded  elsewhere  in  the  book 
for  the  recordation  of  mortgages  should  there  be  no  place  upon  the  record 
of  the  recorded  mortgage  or  other  written  instrument,  sufficient  for  the 

IV.-S.C.-38 
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recordation  of  such  assignment,  satisfaction,  release,  or  contract  in  the 
nature  of  subordination,  waiver,  or  extension  of  the  lien,  in  which  event 
there  shall  be  entered  on  the  margin  of  the  recorded  mortgage  or  other 
written  instrument  whose  assignment,  satisfaction,  release,  or  contract  in 
the  nature  of  subordination,  waiver,  or  extension  has  been  thus  recorded 
elsewhere  an  appropriate  reference  to  such  recordation,  giving  the  names 
of  the  parties  thereto,  the  date  and  the  book  and  page  where  recorded.  Any 
assignment,  satisfaction,  release  or  contract  in  the  nature  of  subordination, 
waiver,  or  extension  of  a  chattel  mortgage  or  other  instrument  conveying 
an  interest  in  or  creating  a  lien  on  personal  property  to  be  entitled  to  be 
recorded  as  herein  provided  shall  be  in  writing  and  witnessed  as  mortgages 
of  personal  property  are  required  to  be  witnessed  and  not  probated  where 
the  same  is  upon  the  original  mortgage  or  other  instrument  itself,  but 
where  it  is  upon  a  separate  piece  then  it  shall  be  probated  in  the  same  way 
as  is  now  required  for  the  probating  of  mortgages  of  personal  property. 
There  shall  be  charged  for  such  recordation  a  fee  of  twenty-five  (25c)  cents. 

(4)  Recordation  of  such  contracts  in  nature  of  subordination,  waiver, 
or  extension  of  liens  on  real  property — fee. — The  recordation  of  such 
contract  in  the  nature  of  subordination,  waiver,  or  extension  of  any  lien  on 
real  property,  created  by  law  or  by  agreement  of  the  parties,  shall  be  upon 
the  record  of  the  recorded  mortgage  or  other  written  instrument:  provided, 
that  the  same  may  be  recorded  elsewhere  in  the  book  for  the  recording  of 
mortgages  should  there  be  no  place  upon  the  record  of  the  recorded  mort- 
gage or  other  written  instrument  sufficient  for  the  recordation  of  such  con- 
tract in  the  nature  of  subordination,  waiver  or  extension,  in  which  event 
there  shall  be  entered  on  the  margin  of  the  recorded  mortgage  or  other 
written  instrument  in  regard  to  which  such  contract  in  the  nature  of  sub- 
ordination, waiver,  or  extension  has  been  thus  recorded  elsewhere  an  ap- 
propriate reference  to  such  recordation,  giving  the  names  of  the  parties 
thereto,  the  date  and  the  book  and  page  where  recorded.  Any  contract  in 
the  nature  of  subordination,  waiver,  or  extension  of  any  lien  on  real  prop- 
erty, created  by  law  or  by  agreement  of  the  parties,  to  be  entitled  to  be 
recorded  as  herein  provided  shall  be  in  writing  and  witnessed  as  mort- 
gages of  real  property  are  required  to  be  witnessed  and  not  probated  where 
the  same  is  upon  the  original  mortgage  or  other  instrument  itself,  but 
where  it  is  upon  a  separate  piece  then  it  shall  be  probated  in  the  same  man- 
ner as  is  now  provided  by  law  for  the  probating  of  mortgages  of  real  prop- 
erty. There  shall  be  charged  for  such  recordation  a  fee  of  twenty-five 
(25c)  cents. 

1934  (38)  1518. 

§  8875-2.     Instruments  conveying  interest  in  or  creating  lien  on  personalty. 

— The  original  or  a  copy  of  any  mortgage  or  other  instrument  conveying 
an  interest  in,  or  creating  a  lien  on  personal  property,  or  of  any  assign- 
ment, satisfaction,  release  and  contract  in  the  nature  of  subordination, 
waiver  and  extension  of  landlord's  liens,  laborer's  liens,  sharecropper's 
liens  and  of  all  other  liens  on  personal  property  may  be  filed  in  the  office 
of  the  register  of  mesne  conveyances  or  clerk  of  court  in  the  county  where 
such  instrument  is  now  required  to  be  recorded.  The  clerk  of  court  or 
register  of  mesne  conveyances  or  other  recording  officials  in  the  counties 
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of  this  State  shall  file  any  such  instrument,  or  copy  thereof,  when  pre- 
sented to  them  for  that  purpose,  and  endorse  thereon  the  day  and  hour 
of  its  receipt,  and  the  book  and  page  where  recorded.  They  shall  index  the 
same  in  the  manner  now  required  by  law  for  the  indexing  of  chattel  mort- 
gages. It  shall  be  a  sufficient  record  of  any  such  instrument  that  the  same, 
or  a  copy  thereof,  be  pasted  or  otherwise  securely  fastened  or  bound  in  the 
book  or  books  provided  therefor.  Any  and  all  such  mortgages  or  other  in- 
struments, heretofore  filed  and  recorded  in  the  manner  herein  provided 
are  declared  to  have  been  duly  filed  and  recorded. 
1934  (38)   1462:  1935  (39)  191. 

See  §  8875-1  also. 

§  8875-3.     Plats,  blue  prints,  etc.,  of  real  estate. 

(1)  Lawful  record — place. — It  shall  lawful  for  the  owner  of,  or  of  any 
interest  in,  real  property  or  for  any  holder  of  a  lien  thereon,  to  have  a  plat 
thereof,  or  a  blue  print,  tracing,  photostatic  or  other  copy  of  a  plat 
thereof  recorded  in  the  office  of  the  register  of  mesne  conveyances,  or  in 
the  office  of  the  clerk  of  court  in  those  counties  in  which  the  office  of  regis- 
ter of  mesne  conveyances  does  not  exist,  of  the  county  in  which  such  prop- 
erty, or  any  part  thereof,  is  situated;  provided,  that  in  the  county  of  Char- 
leston no  plats  shall  be  recorded  in  the  office  of  register  of  mesne  convey- 
ance for  Charleston  County  unless  said  plats  comply  with  the  following 
requirements:  (a)  a  true  copy  on  tracing  cloth  shall  be  furnished  at  the 
time  of  recording,  and  (b)  a  filing  fee  of  $1.00  shall  first  be  paid,  all  such 
fees  to  be  paid  over  by  said  register  of  mesne  conveyance  to  the  county 
treasurer  of  Charleston  County  in  due  course. 

(2)  When  recorded. — When  any  such  plat,  or,  blue  print,  tracing,  photo- 
static or  other  copy  of  such  plat,  is  affixed  or  filed  in  the  book  provided  by 
any  such  officer  for  that  purpose,  and  duly  indexed,  the  same  shall  be 
deemed  a  recording  thereof. 

(3)  Effect  of  reference  to  such  recorded  plats,  etc. — When  any  recorded 
deed,  mortgage,  or  other  instrument  conveying  an  interest  in,  or  creating  a 
lien  on,  real  property,  refers  to  the  boundaries,  metes,  courses,  or  distances 
of  such  real  estate  delineated  or  shown  on  any  such  plat  thereof,  or,  blue 
print,  tracing,  photostatic  or  other  copy  of  such  plat,  recorded  and  indexed 
as  herein  authorized,  and  such  deed,  mortgage,  or  other  instrument  states 
the  office,  book,  and  page  of  recordation  of  any  such  plat,  or,  blue  print, 
tracing,  photostatic  or  other  copy  thereof,  such  reference  shall  be  equiva- 
lent to  setting  forth  in  extenso  in  such  deed,  mortgage  or  other  instrument 
the  boundaries,  metes,  courses,  or  distances  of  such  real  estate  as  may  be 
delineated  or  shown  on  any  such  plat,  or,  blue  print,  tracing,  photostatic 
or  other  copy  thereof. 

(4)  Fee. — The  fee  for  filing,  recording  and  indexing  of  such  plat  or  blue 
print,  tracing,  photostatic  or  other  copy  of  such  plat  shall  be  25c  for  each 
separate  piece,  parcel  or  lot  of  land  not  to  exceed  the  sum  of  $1.00.  Provided, 
that  this  sub-section  shall  not  apply  in  Charleston  County. 

(5)  Plats,  etc.,  heretofore  filed  and  recorded — references  thereto. — Any 
and  all  such  plats,  or,  blue  print,  tracing,  photostatic  or  other  such  copies 
of  such  plats  heretofore  affixed  and  filed  in  the  manner  herein  provided, 
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and  duly  indexed,  are  declared  to  have  been  duly  filed  and  recorded;  and 
the  reference  in  any  such  deed,  mortgage,  or  other  instrument,  heretofore 
recorded,  to  the  boundaries,  metes,  courses,  or  distances  of  such  real  estate 
as  may  be  delineated  or  shown  on  any  such  plat,  or,  blue  print,  tracing, 
photostatic,  or  other  copy  thereof,  heretofore  affixed  and  filed  in  the  man- 
ner herein  provided,  and  duly  indexed,  shall  have  the  same  effect  as  if  the 
boundaries,  metes,  courses,  or  distances  of  such  real  estate  were  set  forth 
in  extenso  in  such  deed,  mortgage,  or  other  instrument. 
1934  (38)  1503;  1936  (39)  1345,  1589. 

§  8875-4.     Record  plats  or  blue  prints  of  subdivisions  of  real  estate  for  sale. 

— In  all  cases  where  real  property  is  subdivided  for  the  purpose  of  sale  and 
where  the  same  is  sold  or  offered  for  sale  according  to  a  plat  of  a  survey 
thereof,  the  person  or  persons  or  corporation  first  offering  such  property 
for  sale,  as  the  case  may  be,  are  required  to  file  a  plat  or  blue  print  of  such 
survey  in  the  office  of  the  clerk  of  court  of  the  county  in  which  such  real 
estate  is  situate.  In  the  event  that  the  owner  fails  to  comply  with  the  above 
provisions  he  shall  become  liable  to  the  purchaser  or  to  any  subsequent 
grantee  of  the  land,  or  of  any  portion  thereof,  in  such  sum  as  shall  be  found 
necessary  to  procure  and  record  such  plat.  The  said  sum  to  be  recovered  by 
any  such  grantee  provided  he  be  interested  as  owner  of  all  or  a  portion  of 
the  subdivided  property  at  the  time  of  the  institution  of  the  action  for  the 
enforcement  of  the  liability  hereby  created. 
1936  (39)  1473. 

§  8878.  Notice  from  record  of  chattel  mortgage  expire  3  years  from  date  of 
filing — mortgages  of  interests  in  lots,  etc.,  on  Sullivan's  Island. — The  notice 
given  by  the  filing  for  record  or  for  indexing  of  any  chattel  mortgage,  or 
instrument  in  the  nature  of  a  chattel  mortgage,  shall  expire  at  the  end  of 
three  years  from  the  date  of  such  filing;  provided  however,  that  all  mort- 
gages of  interests  in  lots  on  Sullivan's  Island  and  mortgages  of  dwellings 
or  structures  thereon,  whether  in  one  instrument  or  in  separate  instru- 
ments, shall  be  deemed  to  be  mortgages  of  real  estate,  and  shall  be  recorded 
in  the  same  manner  as  mortgages  of  real  estate  and  the  notice  of  such 
record  shall  be  the  same  as  the  notice  of  the  record  of  real  estate  mortgages, 
and  to  the  same  extent;  and,  provided  further,  that  the  notice  of  the  record 
of  all  mortgages  of  interests  in  lots  on  Sullivan's  Island  and  of  dwellings 
and  structures  thereon  which  have  heretofore  been  recorded  in  the  same 
manner  as  real  estate  mortgages  shall  be  the  same  notice  as  given  by  the 
record  of  real  estate  mortgages,  and  to  the  same  extent. 
1932  Code, 

§  8877.  Renewal — statement — affidavit. — But  the  effect  of  the  filing  may 
in  all  respects,  including  the  preservation  of  priority  of  the  mortgage  over 
junior  encumbrances,  be  extended  for  successive  additional  periods,  each 
not  exceeding  three  years  from  the  date  of  the  refiling,  by  filing  in  the 
proper  office  a  statement  signed  by  the  mortgagee,  or  by  the  holder  of  the 
mortgage,  and  verified  by  his  affidavit,  identifying  the  mortgage  and  show- 
ing that  it  is  in  force,  and  the  nature  and  amount  of  the  obligation  still 
secured. 
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1932  Code,  §  8877;  1928  (35)  1268;  1936  (39)  1494. 

§  8878.     Filing— fee.— Such  statement  shall  be  filed  and  entered  in  the 
same  manner  as  an  instrument  filed  for  the  first  time,  and  the  filing  officer 
shall  be  entitled  to  a  like  fee  as  upon  the  original  filing. 
1932  Code,  §  8878;  1928  (35)  1268. 

§  8879.  Limit  of  notice  on  chattel  mortgages  heretofore  filed. — The  notice 
given  by  the  filing  of  any  chattel  mortgage  or  instrument  in  the  nature  of 
a  chattel  mortgage,  heretofore  filed  shall  not  extend  more  than  three  years 
from  the  date  of  this  section,  unless  the  same  shall  within  three  years  from 
the  date  of  the  approval  of  this  section  be  refiled  as  herein  provided; 
provided,  that  the  provisions  of  act  134,  1935  Acts  and  Joint  Resolutions, 
shall  not  apply  to  chattel  mortgages  recorded  prior  to  April  5,  1935; 
provided,  further,  however,  that  the  notice  given  by  the  record  of  any  mort- 
gages of  interests  in  lots  on  Sullivan's  Island  and  of  mortgages  of  dwellings 
or  structures  thereon,  whether  in  one  instrument  or  in  separate  instru- 
ments, which  have  heretofore  or  hereafter  been  recorded  in  the  same  man- 
ner as  real  estate  mortgages,  shall  be  the  same  notice  as  given  by  the 
record  of  a  real  estate  mortgage,  and  to  the  same  extent. 
1932  Code,  §  8879;  1928  (35)  1268;  1935  (39)  192;  1940  (41)  1612. 

§  8880.     Mortgages  of  public  service  corporations  excepted. — Nothing  con- 
tained in  sections  8876  to  8880  shall  be  construed  to  apply  to  any  mortgages 
or  similar  instruments  executed  by  any  public  service  corporation. 
1932  Code,  §  8880;  1928  (35)  1268. 

§  8881.     Assignment  of  liens  on  real  estate. 

(1)  Release  or  satisfaction  of  lien  on  real  estate  good  against  unrecorded 
assignment — effect  on  subsequent  purchasers  and  creditors. — A  release  or 
satisfaction  of  the  lien  of  any  mortgage  or  other  written  instrument  af- 
fecting title  to  real  property  as  security  for  the  payment  of  money,  made 
or  entered  into  by  the  original  mortgagee,  trustee,  or  his  legal  representa- 
tive, or  any  assignee  under  an  assignment  recorded  as  herein  provided, 
shall  be  good  and  effectual,  both  in  law  and  in  equity,  for  the  protection  of 
any  subsequent  purchaser  for  a  valuable  consideration  of  the  property 
affected  by  such  mortgage  or  other  written  instrument,  or  subsequent 
creditor  obtaining  a  lien  upon  such  property,  notwithstanding  any  as- 
signment or  transfer  of  such  mortgage  or  other  written  instrument,  or  of 
the  obligation  secured  thereby,  unless  such  assignment  or  transfer  shall 
have  been  recorded  as  herein  provided,  or  such  purchaser  or  creditor  shall 
have  had  actual  notice  thereof  before  such  purchaser  or  lien  creditor  ac- 
quired any  interest  in  or  claim  upon  the  real  estate  so  encumbered. 

(2)  Recordation  of  assignment. — The  recordation  of  such  assignment  shall 
be  upon  the  record  of  the  recorded  mortgage  or  other  written  instrument: 
provided,  that  the  same  may  be  recorded  elsewhere  in  the  book  for  the 
recording  of  mortgages  should  there  be  no  place  upon  the  record  of  the 
recorded  mortgage  or  other  written  instrument  sufficient  for  the  recorda- 
tion of  such  assignment,  in  which  event  there  shall  be  entered  on  the  mar- 
gin of  the  recorded  mortgage  or  other  written  instrument  whose  assign- 


S  8881 


Civil  Code 


Page  1190 


ment  has  been  thus  recorded  elsewhere  an  appropriate  reference  to  such 
recordation,  giving  the  name  of  the  assignee,  the  date  of  the  assignment 
and  the  book  and  page  where  recorded.  ■ 

(3)  Execution — probate. — Any  assignment  to  be  entitled  to  be  recorded 
as  herein  provided  shall  be  in  writing  and  witnessed  as  mortgages  of  real 
property  are  required  to  be  witnessed  and  not  probated  where  the  same  is 
upon,  or  attached  to,  the  original  mortgage  itself,  but  where  it  is  upon  a 
separate  piece  not  attached  to  the  original  mortgage  itself  then  it  shall  be 
probated  in  the  same  way  as  is  now  provided  by  law  for  the  probating  of 
mortgages  of  real  property.  There  shall  be  charged  for  such  recordation  a 
fee  of  twenty-five  (25c)  cents. 

1932  Code,  §  8881;  1924  (33)  928;  1926  (34)  982;  1933  (38)  525. 


§  8882.  Possession  not  notice  where  instrument  is  not  recorded. — No  pos- 
session of  real  property  described  in  any  instrument  of  writing  required  by 
law  to  be  recorded  shall  operate  as  notice  of  such  instrument;  and  actual 
notice  shall  be  deemed  and  held  sufficient  to  supply  the  place  of  registra- 
tion only  when  such  notice  is  of  the  instrument  itself  or  of  its  nature  and 
purport. 

1932  Code.  §  8882;  Civ.  C. 
1969;  1888  (20)  15. 


'22,  §  5313;  Civ.  C.  '12,  §  3543;  Civ.  C.  '02,  §  2457;  R.  S. 


Section  does  not  apply  to  possession 
under  a  parol  contract  for  the  sale  of 
land,  and  such  possession  is  notice  of  the 
equity  of  the  party  in  possession.  Folk 
v.  Brooks.  91  S.  C.  7,  74  S.  E.  46,  1  A.  L. 
R.  1204. 

Nor  does  section  affect  the  rule  that 
possession  by  a  grantor  in  a  deed  which 
was  in  fact  a  mortgage  is  notice  to  a 
subsequent  purchaser  of  the  rights  of 
such  grantor.  Bell  v.  Edwards,  78  S.  C. 
490.  499.  59  S.  E.  535,  23  A.  L.  R.  1513, 
1540. 

Under  this  section,  notice  of  real  estate 
sales  is  given  only  by  actual  record,  and 
mere  possession  of  land  is  insufficient  to 
charge  subsequent  purchasers  with  no- 
tice. Savannah  Timber  Co.  v.  Deer  Island 
Lbr.  Co..  258  F.  777. 

And  plaintiff  has  burden  of  proving 
record. — A  plaintiff  claiming  land  under 
a  marriage  settlement  deed  has  the  bur- 
den of  proving  that  his  deed  had  either 
been  recorded  or  that  defendant,  claim- 
ing as  an  innocent  purchaser  for  value, 
and  actual  notice  of  the  nature  and  pur- 
port of  the  deed.  Moyle  v.  Campbell,  126 
S.  C.  180,  119  S.  E.  186. 

Recitals  in  chain  of  title  imputed. — 
The  law  imputes  to  a  purchaser  of  realty 
notice  of  the  recitals  in  the  instruments 
forming  his  chain  of  title.  Moyle  v. 
Campbell.  126  S.  C.  180,  119  S.  E.  186.  See 
also.  National  Bank  v.  Livingston,  155  S. 
C.  264.  152  S.  E.  410. 

And  notice  of  circumstances  sufficient 
to  put  one  on  inquiry  will  deprive  one 
of  protection  of  innocent  purchaser. — A 
purchaser  of  land,  possession  of  which  is 
held  under  an  unrecorded  deed,   is  not 


entitled  to  the  protection  of  innocent 
purchaser,  if  he  had  notice  of  such  cir- 
cumstances as  were  sufficient  to  put  him 
on  inquiry,  which,  if  pursued  with  due 
diligence,  would  have  led  to  knowledge 
of  the  rights  of  those  holding  possession 
under  the  unrecorded  deed.  Oliver  v. 
McWhirter,  112  S.  C.  555,  100  S.  E.  533. 

Void  deed  does  not  affect  bona  fide 
purchaser's  rights. — Notice  of  a  father's 
deed  to  his  sons  which  was  void  for  want 
of  delivery  could  not  affect  the  rights  of 
a  subsequent  bona  fide  purchaser  in  view 
of  this  section.  Powers  v.  Rawles,  119 
S.  C.  134,  112  S.  E.  78. 

And  the  refusal  to  charge  that  notice 
of  the  undelivered  deed  could  not  affect 
the  rights  of  a  subsequent  purchaser  for 
value  was  held  error.  Powers  v.  Rawles, 
supra. 

See  generally,  as  to  notice  to  supply 
lack  of  registration,  Tart  v.  Crawford,  1 
McC.  265;  Tart  v.  Crawford,  1  McC.  479; 
Givens  v.  Brandford,  2  McC.  152,  13  Am 
Dec.  702;  Cabiness  v.  Mahon,  2  McC.  273 
McFall  v.  Sherrard,  Harp.  295;  Anderson 
v.  Harris,  1  Bail.  315;  Kottman  v.  Ayer,  1 
Strob.  552,  41  Am.  Dec.  179,  45  L.  R.  A. 
(N.  S.)  1123,  23  A.  L.  R.  1244;  Martin  v. 
Sale,  Bail.  Eq.  1,  1  A.  L.  R.  113;  Page  v. 
Street,  Speer  Eq.  159,  4  L.  R.  A.  (N.  S.) 
702;  Fowke  v.  Woodward,  Speers  Eq.  233, 
13  Am.  Dec.  706;  Cooper  v.  Day.  1  Rich. 
Eo.  26.  14  A.  L.  R.  33;  Wallace  v.  Craps, 
3  Strob.  266;  Ingrem  v.  Phillips,  3  Strob. 
565;  Cape  Fear  Steamboat  Co.  v.  Conner, 
3  Rich.  335;  Knotts  v.  Geiger,  4  Rich.  32; 
Anderson  v.  Aiken,  11  Rich.  Eq.  232; 
Aultman  v.  Utsey,  34  S.  C.  559,  13  S.  E. 
848.  29  L.  R.  A.  48,  25  L.  R.  A.   (N.   S.) 
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1037.  S.)  65,  81.  As  to  notice  to  agent  of  corpo- 

As  to  possession  as  notice,  before  this  ration,  see  Wardlaw  v.  Troy  Oil  Mill,  74 

section,  see  Sheorn  v.  Robinson,  22  S.  C.  S.  C.  368,  54  S.  E.  658,  114  Am.  St.  Rep. 

32,  104  Am.  St.  Rep.  336,  13  L.  R.  A.  (N.  1004.  29  L.  R.  A.  (N.  S.)  559,  31  L.  R.  A. 

S.)   65;  Biemann  v.  White,  23  S.  C.  490,  (N.  S.)  755,  Ann.  Cas.  13E,  897.  As  to  no- 

104  Am.  St.  Rep.  343,  13  L.  R.  A.  (N.  S.)  tice  that  absolute  deed  was  intended  as  a 

54,  65,  94;  Graham  v.  Nesmith,  24  S.  C.  mortgage,  see  Manigualt  v.  Lofton,  78  S. 

285,  104  Am.  St.  Rep.  354,  62  L.  R.  A.  857,  C.  499,  59  S.  E.  534,  13  L.  R.  A.   (N.  S.) 

13  L.  R.  A.  (N.  S.)  53;  Sweatman  v.  Ed-  64,  106.  Concerning  an  unrecorded  deed 

munds,  28  S.  C.  58,  5  S.  E.  165,  13  L.  R.  by  remainderman  to  grantee  in  posses- 

A.   (N.  S.)   123,  Ann.  Cas.   18C,  455;  but  sion,  see  Ex  parte  Anderson,  82  S.  C.  131, 

also  of  unrecorded  deed.  Daniel  v.  Hes-  62  S.  E.  513,  63  S.  E.  354. 
ter,  29  S.  C.  147,  7  S.  E.  65,  13  L.  R.  A.  (N. 

§  8883.     Certain  conveyances  not  endorsed  by  auditor  declared  valid. — All 

conveyances  of  real  estate  which  have  been  recorded  by  the  clerk  of  court 
and  register  of  mesne  conveyances  of  the  several  counties  since  the  14th 
day  of  December,  1876,  and  prior  to  the  first  day  of  May,  1882,  without  the 
endorsement  of  the  auditor  of  the  county,  are  hereby  declared  to  be  as 
valid  and  binding,  to  all  intents  and  purposes,  as  if  the  said  conveyances 
had  been  endorsed  by  the  auditor  of  the  county,  as  required  by  law;  and 
each  and  every  clerk  of  the  court  and  register  of  mesne  conveyances  is 
hereby  relieved  from  all  liability  or  penalty  for  the  recording  of  such  con- 
veyances without  the  endorsement  of  the  county  auditors  thereon. 

1932  Code,  §  8883;  Civ.  C.  '22,  §  5314;  Civ.  C.  '12,  §  3*544;  Civ.  C.  '02,  §  2458;  R.  S. 
1970;  1877  (16)  321. 

See    generally,    McNamee    &    Co.    v.      12A,  199. 
Huckabee,  20  S.  C.   190,  201,  Ann.   Cas. 

§  8884.  Certain  deeds  to  married  women  subsequent  to  April  16,  1868, 
declared  valid. — All  deeds  and  conveyances  made  since  the  16th  day  of 
April,  1868,  whereby  lands  and  tenements  which  were  the  estate  of  their 
husband  have  been  conveyed  to  married  women,  and  which  have  been  duly 
recorded  in  the  office  of  the  register  of  mesne  conveyances,  clerk  of  court 
for  the  county  in  which  such  lands  and  tenements  are  situate,  shall  be 
deemed  good  and  effectual  in  the  law,  to  all  intents  and  purposes,  as  if  the 
same  had  been  recorded  in  the  office  of  the  secretary  of  state  within  the 
time  prescribed  by  law;  anything  to  the  contrary  thereof  in  any  wise  not- 
withstanding. 

1932  Code,  §  8884;  Civ.  C.  '22,  §  5315;  Civ.  C.  '12,  §  3545;  Civ.  C.  '02,  §  2459;  G.  S. 
1779;  R.  S.  1971. 

§  8885.  Memorandum  of  livery  of  seizin  to  be  recorded. — When  any  deeds 
or  conveyances  shall  be  acknowledged  or  proved,  as  aforesaid,  in  order  to 
their  being  recorded,  the  memorandum  of  delivery  and  seizin  thereupon 
made  in  deeds  of  feoffment  shall  in  like  manner  be  acknowledged  or 
proved,  and  shall  be  recorded  with  the  deeds,  and  such  memorandum, 
proved  and  acknowledged  as  aforesaid,  shall  be  taken  and  deemed  a  suf- 
ficient livery  and  seizin  of  the  land  or  other  real  estate  conveyed. 

1932  Code,  §  8885;  Civ.  C.  '22,  §  5316;  Civ.  C.  '12,  §  3546;  Civ.  C.  '02,  §  2460;  G.  S. 
1780;  R.  S.  1972;  1785  (7)  233. 

§  8886.  Former  mortgages  may  be  redeemed  by  second  mortgagees. — If  it 
so  happen  there  be  more  than  one  mortgage  at  the  same  time,  by  any  person 
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or  persons  to  any  person  or  persons,  of  the  same  lands  and  tenements,  the 
several  mortgagees  which  have  not  registered  or  recorded  their  mortgages, 
their  heirs,  executors,  administrators  or  assigns,  shall  have  power  to  re- 
deem any  former  mortgage  or  mortgages  registered  upon  payment  of  the 
principal  debt,  interest  and  cost  of  suit,  to  prior  mortgagee  or  mortgagees, 
their  heirs,  executors,  administrators  or  assigns. 

1932  Code.  §  8886;  Civ.  C.  '22,  §  5317;  Civ.  C.  '12,  §  3547;  Civ.  C.  '02,  §  2461;  G.  S. 
1781;  R.  S.  1973;  1698  (2)  137. 

§  8887.     Dower  saved  where  widow  did  not  legally  renounce. — Nothing  in 

this  article  contained  shall  be  construed,  deemed  or  extended  to  bar  any 

widow  of  any  mortgagor  of  any  lands  or  tenements  from  her  dowry  and 

right  in  or  to  the  said  lands  who  did  not  legally  join  with  her  husband  in 

such  mortgage,  or  otherwise  bar  or  exclude  herself  from  such  dowry  or 

right. 

1932  Code,  §  8887;  Civ.  C.  '22,  §  5318;  Civ.  C.  '12,  §  3548;  Civ.  C.  '02,  §  2462;  G.  S. 
1782;  R.  S.  1974;  1698  (2)  137;  1712  (2)  536. 

§  8888.     United  States  tax  commissioners'  titles  to  be  recorded  in  Beaufort. 

— The  holders  of  all  certificates  or  titles  issued  by  or  under  the  authority 
of  the  United  States  direct  tax  commissioners  for  South  Carolina  shall  be 
allowed  to  record  the  same  in  the  office  of  the  clerk  of  court  for  the  county 
of  Beaufort;  and  when  such  certificates  shall  have  been  so  recorded,  such 
recording  shall  be  deemed  to  be  a  legal  notice  of  title  to  the  land  described 
in  the  same. 

1932  Code,  §  8888;  Civ.  C.  '22,  §  5319;  Civ.  C.  '12,  §  3549;  Civ.  C.  '02,  §  2463;  G.  S. 
1783;  R.  S.  1975;  1868  (14)   14. 

§  8889.  Filing  of  written  instruments  required — exceptions. — It  shall  be 
the  duty  of  each  clerk  of  court  and  register  of  mesne  conveyances  in  this 
State  to  keep  a  file  book  in  his  office  in  which  he  shall  file  all  conveyances, 
mortgages,  liens,  contracts  and  papers  relating  to  real  and  personal  prop- 
erty, by  entering  therein  the  names  of  the  grantor  and  grantee,  mortgagor 
and  mortgagee,  obligor  and  obligee,  date  of  filing  and  nature  of  the  instru- 
ment immediately  upon  its  lodgment  for  record,  and  such  filing  shall  be 
notice  to  all  persons,  sufficient  to  put  them  upon  inquiry  of  the  purport  of 
the  instrument  so  filed  and  the  property  affected  thereby:  provided, 
further,  that  in  the  counties  of  Charleston,  Richland,  Sumter  and  Saluda 
it  shall  be  a  sufficient  compliance  with  this  section  for  the  recording  officer 
to  enter  any  of  said  papers  upon  the  regular  index  book,  and  such  entry 
shall  constitute  notice  as  aforesaid:  provided,  that  this  section  shall  not 
apply  to  the  counties  of  Clarendon,  Lancaster,  Chesterfield,  Lexington  and 
Lee. 

1932  Code,  §  8889;  Civ.  C.  '22,  §  5320;  Civ.  C.  '12,  §  3550;  1911   (27)  152;  1912  (27) 
564;  1914  (28)  511;  1916  (29)  781;  1926  (34)  1725. 

For  general  application  of  this  section      v.  Cork,  120  S.  C.  481,  113  S.  E.  327,  23 
in  connection  with  §  8875,  see  Liddell  Co.      A.  L.  R.  800. 

§  8890.     Marketing  contracts. 

(1)  Co-operative  marketing  corporations  to   furnish   "contract  book"   to 
clerk  of  court. — Whenever  any  body  of  agricultural  producers  or  co-oper- 


Page  1193  Registration  of  Legal  Instruments  §  8890 

ative  association  composed  of  agricultural  producers  or  co-operative  mar- 
keting association  incorporated  under  the  laws  of  this  State,  or  under  the 
laws  of  any  other  State  of  the  United  States  and  licensed  to  do  business 
in  this  State  (such  body  of  agricultural  producers,  co-operative  corpora- 
tion or  co-operative  marketing  association  being  hereinafter  referred  to 
as  the  association),  which  is  engaged  in  marketing  agricultural  products 
for  its  members  shall  prepare  and  deliver  to  the  register  of  mesne  con- 
veyances or  to  the  clerk  of  the  court  in  any  county  where  the  office  of  the 
register  of  mesne  conveyances  has  been  abolished,  a  book  to  be  called 

"the  contract  book  of  "   (naming  the  association), 

such  book  shall  thereupon  become  a  public  record  in  the  office  of  said 
register  or  said  clerk  and  it  shall  be  the  duty  of  such  register  or  such  clerk 
to  record  therein  the  matters  and  things  authorized  by  this  section. 

(2)  Recordation  of  contracts — probate — index. — At  any  time  after  any 
such  book  shall  have  been  so  delivered  to  the  register  or  clerk  as  provided 
herein,  the  association  which  has  delivered  the  same  may  request  the 
register  or  clerk  to  whom  such  book  has  been  delivered  to  record  therein 
any  marketing  contracts  or  agreements  which  have  been  entered  into  by 
such  association  and  any  members  thereof:  provided,  however,  that  if  any 
such  contracts  or  agreements  be  in  the  same  words  and  figures  as  any  other 
contracts  or  agreements  with  any  other  members  of  the  association,  with 
or  without  notations  at  the  end  thereof,  and  be  separately  signed  by  such 
members  of  the  association,  such  association  may  have  such  contracts  or 
agreements  recorded  once  in  extenso  in  such  book,  and  may  furnish  the 
register  or  the  clerk  with  a  list  of  the  names  of  persons  appearing  on  such 
contracts  as  signers  thereof,  with  the  dates,  if  any,  of  the  signatures,  re- 
spectively, together  with  a  statement  of  any  such  notations,  whereupon 
the  register  or  clerk  shall  record  such  names  as  signatures,  respectively, 
and  the  notations,  if  any,  so  furnished.  Such  recordation  of  the  list  of  signa- 
tures so  furnished  shall  be  equivalent  to  the  recordation  in  extenso  of  the 
contract  or  agreement  of  each  signer  thereof.  Such  copy  of  such  contracts 
or  agreements  and  such  list  of  names  of  persons  appearing  on  such  contracts 
as  signers  thereof,  and  statement  of  notations  shall  be  sworn  to  by  some 
officer  of  the  association  cognizant  of  the  facts  before  some  officer  au- 
thorized to  take  acknowledgements  to  deeds.  But  in  no  case  shall  any  such 
contract  or  agreement  be  deemed  to  be  recorded  as  to  any  signer  thereof 
until  his  name  shall  be  indexed  in  such  book  by  the  register  or  clerk,  which 
indexing  said  officer  is  hereby  required  to  do. 

(3)  Recordation  constructive  notice — priority — rent  lien,  lien  for  ad- 
vances and  laborers'  lien  not  affected. — When  this  section  shall  have  been 
complied  with,  and  any  such  record  as  is  herein  mentioned  is  made  in  the 
county  in  which  the  member  of  said  association  resides  such  record  shall 
operate  as  constructive  notice  of  the  existence  of  such  contract  or  agree- 
ment, and  of  the  terms  thereof  (and  all  persons  contracting  or  dealing  with 
any  such  member  in  relation  to  any  such  produce  covered  by  such  con- 
tract or  agreement  shall  be  bound  thereby,  and  all  rights  or  liens  acquired 
by  any  such  person  in  such  produce  subsequent  to  the  date  of  such  record 
shall  be  subject  in  all  respects  to  the  rights  of  the  association  under  such 
contract  or  agreement) :  provided,  however,  that  nothing  herein  contained 
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shall  affect  the  statutory  lien  of  a  landlord  for  rent  and  advances  and  la- 
bor's lien;  and,  provided,  further,  that  this  section  shall  not  have  the  effect 
of  conferring  upon  such  association  any  power  over  its  members,  or  of 
imposing  upon  its  members  any  duties  not  now  possessed  by  the  associa- 
tion or  owing  by  the  members  under  existing  contract.  Nothing  contained 
herein  shall  be  construed  to  affect  the  rights  of  a  share-cropper  as  they 
now  exist  under  the  laws  of  the  State  of  South  Carolina:  provided,  that  if 
any  agricultural  produce  covered  by  such  contract  is  sold  at  public  auction 
or  on  a  warehouse  floor,  the  warehouseman  or  purchaser  shall  not  be 
liable  for  any  damages,  provided  to  be  paid  by  any  member  in  such  con- 
tract, unless  actual  notice  is  given  in  writing  before  settlement  that  the 
produce  sold  or  offered  for  sale  belongs  to  a  member  of  the  association. 

(4)  Fees  of  clerk  or  register  of  mesne  conveyances. — For  making  the 
recordations  authorized  by  this  section  the  register  or  clerk  shall  be  en- 
titled to  the  following  fees,  to  be  paid  by  the  association  for  which  the 
service  is  performed:  for  recording  a  contract  or  agreement  in  extenso,  the 
same  fees  as  for  recording  a  deed,  for  recording  and  indexing  a  sworn  list 
of  names  when  furnished  as  above  provided,  three  cents  for  each  person. 
No  tax  shall  be  charged  on  the  recordations  authorized  hereby. 

1932  Code,  §  8890;  1924  (33)  1072. 

§  8891.  Record  of  public  bond  issues  to  be  kept  and  filed. — In  case  any 
county,  township,  school  district,  city,  town  or  other  municipality  is  au- 
thorized to  issue  bonds  in  pursuance  of  law,  the  persons  and  officers 
charged  therewith  shall  make  a  full  record  of  the  proceedings  connected 
with  such  bond  issue,  and  a  copy  of  the  record  of  such  proceedings  shall  be 
filed  and  indexed  in  the  office  of  the  clerk  of  court  of  the  county  in  a 
special  book  to  be  furnished  therefor. 
1932  Code,  §  8891;  Civ.  C.  '22,  §  5321;  1916  (29)  922;  1917  (30)  166;  1918  (30)  779. 

§  8892.  Bonds  incontestible  from  twenty  days  after  filing. — No  action 
shall  be  commenced  on  account  of  the  issuance  of  any  such  bonds  after  the 
expiration  of  twenty  (20)  days  from  the  date  of  the  filing  and  indexing  of 
such  records,  and  said  bonds  so  issued  in  the  hands  of  a  bona  fide  purchaser 
for  value  shall  be  incontestible. 
1932  Code,  §  8892;  Civ.  C.  '22,  §  5322;  1916  (29)  922;  1917  (30)  166;  1918  (30)  779. 

§  8893.     Discharges  from  military  and  naval  forces  of  United  States. 

(1)  Clerk  of  court  to  provide  books  for  record. — There  shall  be  provided, 
and  at  all  times  maintained  in  the  office  of  the  clerk  of  court  of  each  county 
in  South  Carolina  a  special  and  permanent  book,  in  which  shall  be  recorded 
official  discharges  from  the  military  and  naval  forces  of  the  United  States. 
Said  book  shall  be  securely  bound,  contain  an  alphabetical  index,  and  the 
pages  of  same  shall  be  printed  in  the  form  of  discharge  papers,  with  suf- 
ficient blank  lines  for  the  recording  of  such  dates  as  may  be  contained  in 
the  discharge  papers  offered  for  registration. 

(2)  Fee  for  recording — post  commanders  of  American  Legion  may  assist. 
— Upon  the  presentation  of  any  official  discharge  or  official  certificate  of 
lost  discharge,  from  the  army,  navy  or  marine  corps  of  the  United  States, 
and  payment  of  a  fee  of  twenty-five  (25)  cents  therefor,  it  shall  be  the 
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duty  of  the  clerk  of  court  of  the  several  counties  of  the  State  to  record  such 
discharge  in  the  book  provided  for  in  sub-section  (1):  provided,  the  said 
clerk  of  court  shall  call  to  his  assistance  the  head  officer  of  the  posts  of 
American  Legion  to  furnish  a  perfect  list  of  the  persons  entitled  to  regis- 
tration. 

(3)  Oath  to  be  taken. — If  any  clerk  of  court  shall  be  in  doubt  as  to  wheth- 
er or  not  any  paper  so  presented  for  registration  is  an  official  discharge 
from  the  army,  navy  or  marine  corps  of  the  United  States,  or  an  official 
certificate  of  lost  discharge,  he  shall  have  power  to  examine,  under  oath, 
the  person  so  presenting  such  discharge  or  otherwise  inquire  into  its  val- 
idity; and  every  clerk  of  court  to  whom  a  discharge  or  certificate  of  lost 
discharge  is  presented  for  registration  shall  administer  to  the  person  of- 
fering such  discharge  or  certificate  of  lost  discharge  for  registration  the 
following  oath,  to  be  recorded  with  and  form  a  part  of  the  registration  of 
such  discharge  or  certificate  of  lost  discharge: 

__"L  ,  being  duly  sworn,  depose  and  say 

that  the  foregoing  discharge  (or  certificate  of  lost  discharge)  is  the  original 
discharge  (or  certificate  of  lost  discharge)  issued  to  me  by  the  government 
of  the  United  States;  and  that  no  alterations  have  been  made  therein  by  me, 
or  by  any  person  to  my  knowledge. 

"Subscribed  and  sworn  to  before  me  this  

day  of 19 " 


(4)  Forgery  of  discharge  or  certificate. — Any  person  who  shall  forge,  or 
in  any  manner  alter  any  discharge  or  certificate  of  lost  discharge  issued  by 
the  government  of  the  United  States,  and  offer  the  same  for  registration 
or  secure  the  registration  of  the  same  under  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  fined  or 
imprisoned  in  the  discretion  of  the  court. 

(5)  Certified  copies. — Any  person  desiring  a  certified  copy  of  any  such 
discharge,  or  certificate  of  lost  discharge,  registered  under  the  provisions 
of  this  section  shall  apply  for  the  same  to  the  clerk  of  court  of  the  county 
in  which  such  discharge  or  certificate  of  lost  discharge  is  registered:  and 
it  shall  be  the  duty  of  the  clerk  of  court  to  furnish  such  certified  copy  upon 
the  payment  of  a  fee  of  fifty  (50)  cents  therefor. 

1932  Code,  §  8893;  1923  (33)  98. 

§  8893-1.  Use  loose  leaf  record  books  keep  records. — All  officers  of  the 
State  of  South  Carolina,  counties  and  municipalities,  who  are  required  to 
keep  books  of  record,  are  authorized  and  empowered  to  make  use  for  such 
purposes  of  keeping  the  required  official  records  of  loose  leaf  record  books; 
provided,  however,  that  said  loose  leaf  record  book  so  used  shall  be  such  as 
can  be  locked  and  sealed  when  the  said  book  has  been  filled  to  its  capacity 
with  the  proper  pages  of  records,  and  the  key  to  the  same  shall  always  re- 
main in  the  custody  of  the  official  in  charge  of  the  said  books  of  record: 
provided,  that  the  provisions  of  this  section  shall  not  apply  to  Newberry, 
Jasper,  Lancaster,  Calhoun,  Hampton,  Florence,  Greenville  Counties. 
1940  (41)  1736;  1941  (42)  262,  295. 
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ARTICLE  2 
Publication  and  Posting  Notices 

8894.  Charges  for  advertisements.  8901.  Publication  for  two  weeks. 

8895.  Charleston  County.  8902.  Publication  for  one  week. 
8896   thru   8898.  Lancaster  County.  8903.  Publication  for  one  month. 

8899.  Advertisement  of  legal  sales.  8904.  Calculation  of  time. 

8900.  Publication  for  three  weeks. 

§  8894.  Charges  for  legal  advertisements. — State  and  county  officials  au- 
thorized by  law  to  publish  advertisements  in  the  newspapers  of  this  State, 
including  sales  of  real  and  personal  property  by  masters,  clerks  of  court, 
judges  of  probate  and  sheriffs,  citations,  notices  to  creditors,  and  notices 
of  final  settlement  by  executors,  administrators  and  guardians,  and  all 
other  persons  acting  in  a  fiduciary  capacity,  together  with  all  other  adver- 
tising done  by  order  of  any  court,  including  service  of  summons  by  publi- 
cation, notices  of  election  ordered  by  commissioners,  reports  of  county 
treasurers,  supervisors,  superintendents  of  education,  notices  of  county 
auditors,  proclamations  of  the  executive  department,  proposals  for  works 
and  supplies  by  the  heads  of  departments,  or  other  officials  authorized  to 
advertise  for  competitive  bids,  and  all  other  advertising  whatever  by 
state  and  county  officials,  shall  be  charged  not  exceeding  one  dollar  per 
inch  for  the  first  insertion  and  not  exceeding  fifty  cents  per  inch  for  each 
subsequent  insertion,  the  said  advertisements  to  be  set  in  solid  brevier 
type,  including  the  caption  and  all  other  parts  of  said  advertisements: 
provided,  that  newspapers  using  other  than  brevier  type  shall  receive  com- 
pensation based  on  brevier  measure:  provided,  further,  that  all  accounts 
rendered  for  printing  shall  be  under  oath  that  such  accounts  are  in  ac- 
cordance with  the  requirements  of  this  article:  provided,  further,  that  when 
the  value  of  the  real  estate  as  to  which  such  advertisement  is  made  is  less 
than  two  hundred  dollars,  only  one-half  of  the  rate  hereinbefore  allowed 
shall  be  charged  or  allowed.  And  when  the  value  of  such  estate  is  less  than 
one  hundred  dollars,  only  one-fourth  of  the  rates  hereinbefore  allowed  shall 
be  charged  or  allowed:  provided,  further,  that  if  the  proprietors  or  manag- 
ers of  the  newspapers  in  any  county  shall  refuse  to  insert  such  advertise- 
ments in  their  newspapers  at  the  rates  hereinbefore  allowed,  the  same  shall 
be  posted  in  at  least  three  public  places  in  the  county,  one  of  which  shall  be 
at  the  court  house  door:  and  provided,  further,  that  the  reports  of  the  coun- 
ty treasurers  and  supervisors  shall  not  exceed  sixty  dollars  each  per  annum: 
provided,  that  the  publication  of  any  of  the  notices  therein  mentioned  may 
be  let  by  contract  for  not  more  than  prices  herein  mentioned:  provided, 
that  provisions  of  this  section  shall  not  apply  to  Charleston  County. 

1932  Code,  §  8894;  Civ.  C.  '22,  §  5707;  Civ.  C.  '12,  §  4195;  Civ.  C.  '02,  §  3091;  1899 
(22)  47;  1902  (23)  1074;  1905  (247  847;  1915  (29)  72;  1919  (31)  45;  1921  (32)  160. 

§  8895.  Special  provisions  in  Charleston  County. — In  the  said  county  of 
Charleston  the  pay  for  advertisements  of  notices  of  elections,  rewards,  re- 
ports and  all  other  matters  required  by  law  to  be  published,  shall  be  paid 
for  at  the  rate  of  one  dollar  per  one  hundred  words  for  the  first  insertion 
and  fifty   cents  per  one  hundred   words   for   each   subsequent   insertion: 
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provided,  that  the  caption  to  notices  shall  be  at  the  rate  of  five  cents  per 

word. 

1932  Code,  §  8895;  Civ.  C.  '22,  §  5708;  Civ.  C.  '12,  §  4196;  Civ.  C.  '02,  §  3092;  1896 
(22)  393;  1921  (32)  160. 

§  8896.     Lancaster  County  to  contract  for  advertising. — It  shall  be  the  duty 

of  the  county  commissioners  of  Lancaster  County  annually  to  contract  with 

some  newspaper  published  in  Lancaster  County  to  publish  or  advertise 

such  notices  and  other  matters  as  are  now  required  by  law  to  be  published 

or  advertised  in  a  newspaper,  including  all  notices  of  the  county  treasurer, 

county  auditor  and  county  superintendent  of  education,  for  a  period  of  one 

year. 

1932  Code,  §  8896;  Civ.  C.  '22,  §  5709;  Civ.  C.  '12,  §  4197;  1911  (27)  335;  1913  (28) 
323. 

§  8897.  Cost  of  advertisements. — The  contract  price  for  such  advertise- 
ments and  publications  shall  not  exceed  the  sum  of  two  hundred  dollars  per 
annum. 

1932  Code,  §  8897;  Civ.  C.  '22,  §  5710;  Civ.  C.  '12,  §  4198;  1910  (26)  789;  1911  (27) 
335;  1913  (28)  323. 

§  8898.  May  post  advertisements. — In  case  said  commissioners  are  unable 
to  contract  said  advertising  and  publishing  to  a  newspaper  in  said  county  at 
said  sum  of  two  hundred  dollars,  said  commissioners  are  authorized  and 
directed  to  post  in  five  public  and  conspicuous  places  all  notices  and  other 
matters  now  required  by  law  to  be  advertised  or  published  in  a  newspaper 
in  said  county. 

1932  Code,  §  8898;  Civ.  C.  '22,  §  5711;  Civ.  C.  '12,  §  4199;  1910  (26)  789;  1911  (27) 
335;  1913  (28)  323. 

§  8899.  Length  of  time  legal  sales  shall  be  advertised. — All  notices  for  the 
sale  of  any  real  estate  under  execution  or  order  of  court  shall  be  advertised 
for  twenty-one  days,  that  is  to  say,  once  a  week  for  at  least  three  weeks, 
prior  to  such  sale;  and  all  notices  for  such  sales  of  personal  property,  un- 
less otherwise  specially  ordered,  shall  be  advertised  for  fifteen  days,  that 
is  to  say,  once  a  week  for  two  weeks,  before  such  sale. 

1932  Code,  §  8899;  Civ.  C.  '22,  §  5712;  Civ.  C.  '12,  §  4200;  Civ.  C.  '02,  §  3093;  G.  S. 
2424;  R.  S.  2543;  1875  (16)  14;  1878  (16)  482. 

Editor's  note. — For  an  excellent  discus-  in  three  successive  issues  next  preceding 
sion  of  what  is  a  compliance  with  this  the  day  of  sale,  is  sufficient  under  this 
section,  see  Cleveland  v.  City  Council,  54  section.  Alexander  v.  Messervey,  35  S. 
S.  C.  83,  31  S.  E.  871,  872.  C.  409,  14  S.  E.  854,  Ann.  Cas.  14D,  5. 

Advertisement  in  a  weekly  newspaper  * 

§  8900.     What    publication    equivalent    to    three    weeks'    advertisement. — 

In  cases  where  the  statute  requires  a  notice  to  be  published  in  a  newspaper 
for  three  (3)  weeks  or  twenty-one  (21)  days,  the  publication  of  such  notice  in 
three  (3)  successive  weeks  shall  be  sufficient:  provided,  that  at  least  six- 
teen (16)  days  shall  have  expired  after  the  date  of  the  first  publication  and 
on  or  before  the  date  fixed  for  the  doing  of  the  thing  of  which  notice  is 
given. 

'22,  §  5713;  1921  (32)  217. 
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§  8901.  Equivalent  of  publication  for  two  weeks  or  fifteen  days. — In  cases 
where  it  is  required  that  notice  be  published  in  a  newspaper  for  two  (2) 
weeks,  or  fifteen  (15)  days,  the  publication  of  such  notice  in  two  (2)  suc- 
cessive weeks  shall  be  sufficient:  provided,  further,  that  at  least  eight  days 
shall  have  expired  after  the  date  of  the  first  publication  and  on  or  before 
the  date  fixed  for  the  doing  of  the  thing  for  which  notice  is  given. 
1932  Code,  §  8901;  Civ.  C.  '22,  §  5714;  1921  (32)  217. 

§  8902.     Publication  for  one  week. — In  case  where  it  is  required  that  notice 
be  published  in  a  newspaper  for  one  week,  the  publication  of  such  notice 
shall  precede  the  date  fixed  for  the  doing  of  the  thing  at  least  six  (6)  days. 
1932  Code,  §  8902;  Civ.  C.  '22,  §  5715;  1921  (32)  217. 

§  8903.  Equivalent  of  publication  for  one  month  or  thirty  days. — In  cases 
where  publication  for  one  month  or  thirty  days  is  required,  the  publication 
in  four  successive  weeks  shall  be  sufficient:  provided,  at  least  twenty-nine 
days  shall  have  expired  after  the  first  publication  thereof,  on  or  before  the 
date  fixed  for  the  doing  of  the  thing  of  which  notice  is  given. 
1932  Code,  §  8903;  Civ.  C.  '22,  §  5716;  1921  (32)  217. 

§  8904.     Calculation  of  time. — In  calculating  time  in  the  cases  mentioned, 
the  date  of  the  first  publication  must  be  excluded,  and  the  day  fixed  in  the 
notice  for  the  doing  of  the  thing  for  which  notice  is  given  shall  be  included. 
1932  Code,  §  8904;  Civ.  C.  ^2,  §  5717;  1921  (32)  217. 


TITLE  42 

Estates  of  Decedents 

Chapter  174.  Descent  and  Distribution,  §  8905. 

Chapter  175.  Wills  and  Testaments,  §  8915. 

Chapter  176.  Settlement  of  Estates  of  Decedents,  §  8951. 

Chapter  177.  Trusts  and  Trustees,  §  9037. 


CHAPTER  174 
Descent  and  Distribution 

8905.  Primogeniture.  8912.  Provision  in  lieu  of  dower. 

8906.  Manner  of  distribution.  8913,  8914.  Inheritance  from  or  by  illegi- 

8907.  Inheritance  by  aliens.  timates. 

8908.  Widows  of  aliens.  8913-1.  Issue  of  marriage  contracted  af- 

8909.  Advancements     during     ancestor's  ter  absence  of  a  husband  or  wife 
lifetime.  for   seven    years    and    unheard   of, 

8910.  After-acquired  property.  legitimate   and    legal   heirs   of   the 

8911.  Distribution  of  joint  tenancy.  parents. 

§  8905.     Right  of  primogeniture  abolished. — The  right  of  primogeniture  is 
abolished. 

1932  Code,  §  8905;  Civ.  C.  '22,  §  5326;  Civ.  C.  '12,  §  3554;  Civ.  C.  '02,  §  2467;  G.  S. 
1844;  R.  S.  1979;  1791  (5)  162. 
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See  generally,  Ramsay  v.  Deas,  2  DeS.         As  to  the  effect  of  this  section  on  the 

233,  99  Am.  Dec.  390;  Gibson  v.  Rikard,  definition  of  the  word  "heirs,"  see  Dukes 

143  S.  C.  402,  141  S.  E.  726;  Childs  v.  Bol-  v.  Faulk,  37  S.  C.  255,   16   S.  E.    122,   34 

ton,  69  S.  C.  555,  48  S.  E.  618,  14  A.  L.  R.  Am.  St.  Rep.  745,  25  L.  R.  A.  (N.  S.)  898 

536;  Rutledge  v.  Tunno,  69  S.  C.  400,  48  S.  L.  R.  A.  1917D,  605,  16  A.  L.  R.  24,  34, 

E.  297,  L.  R.  A.  1915E,  20,  36,  81.  47. 

§  8906.  Distribution  of  property — When  any  person  shall  die  without  dis- 
posing of  the  same  by  will,  his  estate,  real  and  personal,  shall  be  distributed 
in  the  following  manner: 

(1)  If  the  intestate  shall  leave  a  widow  and  one  or  more  children,  the 
widow  shall  take  one-third  of  the  estate,  and  the  remainder  shall  be  divided 
between  the  children,  if  more  than  one;  but  if  only  one,  the  remainder 
shall  be  vested  in  that  one  absolutely  forever. 

The  lineal  descendants  of  the  estate  shall  represent  their  respective  par- 
ents, and  shall  take  among  them  the  share  or  shares  to  which  their  parents 
would  have  been  entitled  had  such  parent  survived  the  intestate. 

(2)  If  the  intestate  shall  leave  no  child  or  other  lineal  descendant,  but 
shall  leave  a  widow,  and  a  father  and  mother,  and  brothers  and  sisters,  or 
brother  or  sister  of  the  whole  blood,  the  estate,  real  and  personal,  of  such 
intestate  shall  be  distributed  in  the  following  manner,  that  is  to  say:  the 
widow  shall  be  entitled  to  one  moiety  thereof,  and  the  other  moiety  shall 
be  equally  divided  amongst  the  father,  and  the  mother,  and  the  brethren 
of  the  whole  blood,  so  that  such  father  and  mother,  and  each  brother  and 
sister  shall  receive  an  equal  share  thereof.  The  children  of  a  deceased  broth- 
er or  sister  of  the  whole  blood  to  take  among  them  the  share  which 
their  parent  would  have  been  entitled  to  had  such  parent  survived  the  in- 
testate: -provided,  that  there  be  no  representation  admitted  among  collat- 
erals after  brothers'  and  sisters'  children.  If  the  intestate  leave  no  father 
and  mother,  the  provision  made  in  this  subdivision  for  such  parents  shall 
go  as  the  rest  of  the  estate  is  directed  to  be  distributed  therein.  If  the  in- 
testate shall  hot  leave  a  child  or  other  lineal  descendant,  or  brothers  or 
sisters,  one  or  more  of  the  whole  blood,  or  the  children  of  a  brother  or  sis- 
ter of  the  whole  blood,  but  shall  leave  a  widow  and  a  father  and  mother, 
the  widow  of  the  intestate  shall  be  entitled  to  one  moiety  of  the  estate, 
and  the  father  and  the  mother,  to  the  other  moiety;  and  if  either  father  or 
mother  be  dead  such  moiety  shall  go  to  the  survivor  of  them. 

(3)  If  the  intestate  shall  not  leave  a  lineal  descendant,  father  or  mother, 
but  shall  leave  a  widow  and  brothers  and  sisters,  or  brother  or  sister  of  the 
whole  blood,  the  widow  shall  be  entitled  to  one  moiety  of  the  estate,  and 
the  brothers  and  sisters,  or  brother  or  sister,  to  the  other  moiety  as  ten- 
ants in  common.  The  children  of  a  deceased  brother  or  sister  shall  take 
among  them  respectively  the  share  which  their  respective  ancestors  would 
have  been  entitled  to  had  they  survived  the  intestate. 

(4)  If  the  intestate  shall  leave  no  child  or  other  lineal  descendant,  father, 
mother,  brother  or  sister  of  the  whole  blood,  but  shall  leave  a  widow  and 
a  brother  or  sister  of  the  half  blood,  and  a  child  or  children  of  a  brother  or 
sister  of  the  whole  blood,  the  widow  shall  take  one  moiety  of  the  estate, 
and  the  other  moiety  shall  be  equally  divided  between  the  brothers  and 
sisters  of  the  half  blood,  and  the  children  of  the  brothers  and  sisters  of  the 
whole  blood,  the  children  of  every   deceased  brother   and   sister   of  the 
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whole  blood  taking  among  them  a  share  equal  to  the  share  of  a  brother 
or  sister  of  the  half  blood.  If  there  be  no  brother  or  sister  of  the  half 
blood,  then  a  moiety  of  the  estate  shall  descend  to  the  child  or  children 
of  the  deceased  brother  or  sister  of  the  whole  blood,  taking  by  represen- 
tation of  the  parent,  and  if  there  be  no  child  of  a  brother  or  sister  of  the 
whole  blood,  then  said  moiety  shall  descend  to  the  brothers  and  sisters  of 
the  half  blood. 

(5)  If  the  intestate  shall  leave  no  child,  or  other  lineal  descendant,  father, 
mother,  brother  or  sister  of  the  whole  blood  or  their  children,  or  brother  or 
sister  of  the  half  blood,  then  the  widow  shall  take  one  moiety,  and  the 
lineal  ancestor,  if  any  there  be,  the  other  moiety. 

(6)  If  the  intestate  shall  leave  no  child  or  other  lineal  descendant,  father, 
mother,  brother  or  sister  of  the  whole  blood,  nor  child  of  such  brother  or 
sister  of  the  whole  blood,  nor  brother  or  sister  of  the  half  blood,  or  lineal 
ancestor,  the  widow  shall  take  two-thirds  of  the  estate,  and  the  remainder 
shall  descend  to  the  next  of  kin.  <kc    /^  <&" 

In  reckoning  the  degrees  of  kindred,  the  computation  shall  begin  with 
the  intestate  and  be  continued  up  to  the  common  ancestor,  and  then  down 
to  the  person  claiming  kindred  inclusively,  each  step  inclusively  being 
reckoned  as  a  degree. 

(7)  If  the  intestate  shall  leave  no  widow,  the  provision  made  for  her 
shall  go  as  the  rest  of  the  estate  is  directed  to  be  distributed  in  the  respec- 
tive clauses  in  which  the  widow  is  provided  for. 

(8)  On  the  death  of  married  woman  intestate,  the  husband  shall  be  en- 
titled to  the  same  share  of  her  estate  as  is  herein  given  to  the  widow  out 
of  the  estate  of  the  husband,  and  the  remiander  of  her  estate  shall  be  dis- 
tributed among  her  descendants  and  relations  in  the  same  manner  as  is  di- 
rected in  case  of  the  intestacy  of  a  married  man. 

(9)  If  the  intestate  leave  no  husband,  the  provision  herein  made  for  him 
shall  go  as  the  rest  of  the  estate  is  directed  to  be  distributed  in  the  pre- 
ceding clauses. 

(10)  If  any  married  person  shall  die  without  leaving  any  child  or  other 

lineal  descendant,  father,  mother,  brother  or  sister  of  the  whole  blood,  or 

their  children,  or  brother  or  sister  of  the  half  blood,  or  lineal  ancestor,  or 

next  of  kin,  then  the  wife  shall  inherit  from  the  husband,  and  the  husband 

from  the  wife,  the  whole  of  the  real  and  personal  estate  of  which  the  other 

died  seized  or  possessed,  was  interested  in  or  entitled  unto. 

1932  Code.  §  8906;  Civ.  C.  '22,  §  5327;  Civ.  C.  '12,  §  3555;  Civ.  C.  '02.  §  2468;  G.  S. 
1845;  R.  S.  1980;  1797  (5)  49;  1826  (6)  284;  1920  (31)  873. 

I   General  Considerations.  Carolina.  See  Trout  v.  Burnett,  99  S.  C. 

II.  Estates  Distributed.  276.  83  S.  E.  684,  Ann.  Cas.  16E,  911,  24 

III.  Who  Can  Inherit.  A.  L.  R.  574,  598. 

Under  Act  of   1791. — Rights  under  the 

I.     GENERAL     CONSIDERATIONS.  Act  1791,  §  2368,  do  not  vest  in  possession 

Editor's   note. — The   second   paragraph  immediately    upon    death    of   the    intes- 

under    subdivision    (1)    of    this    section  tate;    but    in    interest    only.    Speight    v. 

should    be    read   and    construed   with    §  Meigs,    1    Brev.   486;   Rabb   v.    Aiken,   2 

8913.   The  instant  section  has  been  the  McC.  Eq.  118,  40  Am.  Dec.  640,  44  Am. 

law  of  South  Carolina  for  more  than  a  Dec.    338,   said   Act   did   not   make   any 

hundred  years,  and  it  is  to  be  presumed  change  of  the  law  as  to  bastards.  Barwick 

that    the    Legislature    intended    §    8913  v.  Miller,  4  DeS.  434.  56  Am.  Dec.  264,  12 

(which  was  Act  of  1906)  to  fit  into  the  Am.  St.  Rep.  102,  23  L.  R.  A.  757. 

body  of  the  law  already  in  force  in  South  The  Act  of  1791  abolished  the  courtesy 
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of  a  husband  in  the  fee  simple  estate  of 
his  wife.  Gray  v.  Givens,  2  Hill  Eq.  511; 
Withers  v.  Jenkins,  14  S.  C.  597,  112  Am. 
St.  Rep.  572,  583,  128  Am.  St.  Rep.  475; 
Gaffney  v.  Peeler,  21  S.  C.  55,  128  Am.  St. 
Rep.  490.  But  not  in  her  fee  conditional 
estate.  Wright  v.  Herron,  5  Rich.  Eq. 
441,  20  L.  R.  A.  (N.  S.)  860;  Gattney  v. 
Peeler,  21  S.  C.  55,  128  Am.  St.  Rep.  490. 

Resort  to  section  is  necessary  in  de- 
termination of  heirs. — When  it  is  desired 
to  ascertain  who  the  next  of  kin  or  heirs 
at  law  of  intestate  are,  it  is  necessary  to 
resort  to  this  section.  Gibson  v.  Rikard, 
143  S.  C.  402,  141  S.  E.  726.  See  also  Na- 
tional Union'  Bank  v.  McNeil,  148  S.  C. 
30.  145  S.  E.  549. 

The  term  "next-of-kin"  in  benefit  cer- 
tificate was  held  to  mean  next-of-kin 
according  to  this  statute.  Equitable  Trust 
Co.  of  Columbia  v.  Eplin  et  al.,  168  S. 
C.  494,  167  S.  E.  820. 

And  where  devise  is  made  to  heirs,  and 
there  is  nothing  in  the  will  to  show  con- 
trary intention  law  presumes  that  testa- 
tor intended  that  they  should  take  in 
accordance  with  this  statute.  Irvin  v. 
Brown,  et  al.,  160  S.  C.  374,  158  S.  E. 
733. 

But  section  applies  only  where  the  an- 
cestor dies  entirely  intestate.  Richardson 
v.  Sinkler,  2  DeS.  127,  44  L.  R.  A.  (N.  S.) 
792;  Snelgrove  v.  Snelgrove,  4  DeS.  274, 
97  Am.  Dec.  434,  77  Am.  St.  Rep.  464,  35 
L.  R.  A.  (N.  S.)  687,  48  L.  R.  A.  (N.  S.) 
1082.  L.  R.  A.  1917D,  766,  Ann.  Cas.  18D, 
986.  8  A.  L.  R.  1080,  22  A.  L.  R.  442. 

Terms  imperative. — Gaffney  v.  Peeler, 
21  S.  C.  55,  128  Am.  St.  Rep.  490;  Young- 
blood  v.  Norton,  1  Strob.  Eq.  122,  26  A.  L. 
R.   1093.   1182. 

Illegitimates  of  insured's  widow  en- 
titled to  one-half  interest  in  commuted 
installments. — Under  subd.  (2)  of  this 
section  and  §  8913  illegitimate  children  of 
insured's  widow  were  entitled  to  one- 
half  interest  in  commuted  installments  to 
insured's  estate  after  the  death  of  the 
beneficiary.  National  Union  Bank  v.  Mc- 
Neil, 148  S.  C.  30,  145  S.  E.  549. 

Half  blood  takes  with  whole  blood. — 
Generally,  the  half  blood,  except  where 
otherwise  specially  provided,  takes  with 
the  whole  blood  in  the  same  degree.  Ed- 
wards v.  Barksdale,  Riley  Eq.  16,  61  Am 
Dec.  657,  29  L.  R.  A.  552. 

See  generally,  as  to  reckoning  degrees 
of  kindred  under  subd.  (1),  State  v 
Browning,  116  S.  C.  252,  108  S.  E.  105. 
As  to  subd.  (2)  Dixon  v.  Davis,  31  F. 
Supp.  912.  As  to  when  rights  become 
fixed,  see  Teague  v.  Dendy,  2  McC.  Eq. 
207.  16  Am.  Dec.  643,  34  Am.  Dec.  266, 
78  Am.  St.  Rep.  204,  5  A.  L.  R.  633.  As  to 
rights  of  posthumous  children,  see  Pear- 
son v.  Charlton,  18  S.  C.  47,  78  Am.  Dec. 
666,  12  Am.  St.  Rep.  99,  101  Am.  St.  Rep. 
869,  119  Am.  St.  Rep.  592,  954,  28  L.  R. 
A.  838,  8  L.  R.  A.  (N.  S.)  51,  69,  27  A.  L. 


R.  212.  Concerning  a  devise  to  the  heirs 
of  the  testator,  see  Seabrook  v.  Seabrook, 
1  McM.  Eq.  201,  10  Am.  St.  Rep.  474,  L. 
R.  A.  1915C,  1028,  1044,  1135,  Ann.  Cas. 
15D,  1178.  Concerning  a  homestead  as 
affecting  a  will,  see  Sloan  v.  Hunter, 
65  S.  C.  235,  43  S.  E.  788.  As  to  the  dis- 
charge of  a  distributee  in  bankruptcy 
and  the  effect  on  a  claim  of  the  estate 
against  him,  see  Wilson  v.  Kelley,  16 
S.  C.  216,  1  A.  L.  R.  1010. 

See  further,  Matheney  v.  Guess,  2  Hill 
Ch.  63;  Trapp  v.  Billings,  2  McC.  Eq.  403, 
12  Am.  St.  Rep.  88. 

Applied  in  Stokes  v.  Stokes,  62  S.  C. 
346,  40  S.  E.  662,  47  L.  R.  A.  (N.  S.)  1029, 
1  A.  L.  R.  1037;  Carolina  Sav.  Bank  v. 
Ellis  et  al.,  174  S.  C.  69,  176  S.  E.  355. 

II.  ESTATES  DISTRIBUTED. 

Leasehold  estate  are  distributed  under 
this  section.  Payne  v.  Harris,  3  Strob. 
Eq.   39. 

And  contingent  remainders  and  execu- 
tory devises  are  distributable  under  it 
among  heirs  existing  at  the  death  of  a 
person  entitled  in  expectancy.  Hicks  v. 
Pegues,  4  Rich.  Eq.  413. 

But  section  has  no  application  to  legal 
estates  in  trust  property,  and  the  estate 
of  a  trustee  descends  to  his  heir  at  law. 
Martin  v.  Price,  2  Rich.  Eq.  412. 

III.  WHO  CAN  INHERIT. 

"Any  Person"  means  any  person  with 
heritable  blood. — When  "any  person" 
shall  die  without  disposing  of  property 
under  this  section,  means  when  any  per- 
son with  heritable  blood  shall  die,  and 
the  blood  relation  specified  by  this  sec- 
tion is  not  sufficient  to  enable  one  to  in- 
herit, but  there  must  be,  in  addition, 
ability  to  inherit.  Gibson  v.  Rikard,  143 
S.  C.  402,  141  S.  E.  726.  See  also,  North  v. 
Valk,  Dud.  Eq.  212,  20  L.  R.  A.  (N.  S.) 
118. 

And  children  of  the  brother  of  the 
mother  of  an  illegitimate  child  are  held 
not  to  be  "heirs  at  law"  or  "next  of 
kin"  of  such  child  and  therefore  not  en- 
titled to  succeed  to  his  estate,  under  this 
section.  See  Gibson  v.  Rickard,  143  S.  C. 
402,  141  S.  E.  726.  See  Dukes  v.  Faulk, 
37  S.  C.  255,  16  S.  E.  122,  34  Am.  St.  Rep. 
745.  25  L.  R.  A.  (N.  S.)  898.  L.  R.  A. 
1917D,  605,  16  A.  L.  R.  24,  34,  47,  con- 
cerning the  meaning  of  the  word  "heirs." 

A  child  born  alive  after  the  death  of 
the  intestate  is  entitled  to  inherit.  Pear- 
son v.  Carlton,  18  S.  C.  47,  78  Am.  Dec. 
666,  12  Am.  St.  Rep.  99,  101  Am.  St.  Rep. 
869,  119  Am.  St.  Rep.  592,  954,  28  L.  R.  A. 
838,  8  L.  R.  A.  (N.  S.)  51,  69,  27  A.  L.  R. 
212. 

Brothers  and  sisters  of  the  half  blood 
do  not  take  when  there  are  those  of  the 
whole  blood.  Wren  v.  Carnes,  4  DeS.  405, 
61  Am.  Dec.  656,  29  L.  R.  A.  545;  Hager- 
meyer  v.  City  Council,  Riley  Eq.  117,  61 
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Am.   Dec.    666.   Nor  when   the   intestate  eludes  first  cousins  of  whole  blood.  Kar- 

left    a    mother.    Lawson    v.    Perdriaux,  won  v.  Lowndes,  2  DeS.  210.  61  Am.  Dec. 

1  McC.  456,  61  Am.  Dec.  656,  29  L.  R.  A.  657;  Perry  v.  Logan,  5  Rich.  Eq.  202,  25 

545.  L  R.  A.  (N.  S.)   1154. 

Also  brothers  and  sisters  of  the  half  A   maternal    aunt   inherits   before   the 

blood  and  children  of  predeceased  broth-  children  of  a  paternal  uncle.  Shaffer  v. 

ers  and  sisters  of  the  whole  blood  do  not  Nail,  2  Brev.   160,  L.  R.  A.   1916C,   922; 

take  equally;  each  of  the  former  takes  an  Gilbert  v.  Hendricks,  2  Brev.   161,  Ann. 

equal  share,  and  each  set  of  such  children  Cas.  16E,  870. 

a  like  share  among  them.  Felder  v.  Fel-  Grandchildren  whose  father  died  in  the 

der.  5  Rich.  Eq.  509,  81  Am.  Dec.  666,  29  lifetime  of  the  intestate  take  his  share. 

L.  R.  A.  552.  McLure  v.  Steele,   14  Rich.  Eq.   105,   80 

A  brother  of  the  half  blood   excludes  Am.  Dec.  565,  44  L.  R.  A.  (N.  S.)  890,  26 

children  of  a  predeceased  brother  of  the  A.  L.  R.  1194. 

half  blood.  Ex  parte  Mays,  2  Rich.  61,  61  But  a  grandchild  of  a  deceased  brother 

Am.  Dec.  666,  29  L.  R.  A.  551.  or  sister  does  not  take  in  right  of  repre- 

First    cousins    of   the   whole   and   half  sentation.  Poaug  v.  Gadsden,  2  Bay  293. 

blood  are  equal  kin  and  share  alike.  Ed-  Nor  does  the  child  of  a  deceased  nephew, 

wards   v.   Barksdale,   2   Hill   Eq.   416,   61  North  v.  Valk,  Dud.  Eq.  212,  20  L.  R.  A. 

Am.  Dec.  657,  666,  15  L.  R.  A.  301,  29  L.  (N.  S.)  118. 

R.  A.  552.  Great   grandchildren   take   per   stirpes. 

Kin  in  the  fifth  degree  excludes  those  Pavne  v.  Harris,  3  Strob.  Eq.  39. 

of  the  sixth  degree.  Witsell  v.  Linder,  3  Nephews  and  nieces  take  per  stirpes. 

DeS.  481.  Stent  v.  McLeod,  2  McC.  Eq.  354. 

An  uncle  or  aunt  of  the  half  blood  ex- 

§  8907.  Aliens  may  inherit  as  natural  born  citizens. — Real  and  Dersonal 
property  of  every  description  may  be  taken,  acquired,  held  and  disposed  of, 
by  an  alien  in  the  same  manner  in  all  respects  as  by  a  natural  born  citi- 
zen; and  a  title  to  real  and  personal  property  of  every  description  may  be 
derived  from,  through,  or  in  succession  to  an  alien,  in  the  same  manner,  in 
all  respects,  as  through,  from  or  in  succession  to  a  natural  born  citizen. 

1932  Code,  §  8907;  Civ.  C.  '22,  §  5328;  Civ.  C.  '12,  §  3556;  Civ.  C.  '02,  §  2469;  G.  S. 
1847;  R.  S.  1981;  1872  (15)  73. 

See  generally,  Hume,  etc.,  Co.  v.  Provi-      36  Am.  St.  Rep.  853. 
dence  Washington  Ins.  Co.,  23  S.  C.  190, 

§  8908.  Aliens'  widows. — If  any  citizen  of  the  United  States  shall  die 
seized,  possessed  of  or  interested  in,  any  land  or  real  property  situated  and 
being  within  this  State,  and  leave  a  widow  born  without  the  limits  of  the 
United  States,  and  who  has  not  been  naturalized,  such  widow  shall  be  en- 
titled to  all  the  same  rights,  interest  and  estate  in  and  to  such  land  and  real 
property,  and  be  possessed  of  the  same  powers,  privileges  and  capacities 
to  hold,  enjoy,  convey  and  transmit  the  same  as  if  she  were  naturalized. 

1932  Code,  §  8908;  Civ.  C.  '22,  §  5329;  Civ.  C.  '12,  §  3557;  Civ.  C.  '02,  §  2470;  G.  S. 
1848;  R.  S.  1982;  1872  (15)  73. 

§  8909.  Property  to  be  equally  divided — portions  advanced  by  intestate  to 
be  deducted. — Nothing  herein  contained  shall  be  construed  to  give  to  any 
child  or  issue  (or  his  or  her  legal  representatives)  of  the  intestate,  a  share 
of  his  or  her  ancestor's  estate,  where  such  child  or  issue  shall  have  been 
advanced  by  the  intestate  in  his  lifetime  by  portions  or  portion  equal  to  the 
share  which  shall  be  allotted  to  the  other  children.  But  in  case  any  child, 
or  the  issue  of  any  child,  who  shall  have  been  so  advanced,  shall  not  have 
received  a  portion  equal  to  the  share  which  shall  be  due  to  the  other- 
children  (the  value  of  which  portion  being  estimated  at  the  death  of  the 
ancestor,  but  so  as  that  neither  the  improvements  of  the  real  estate  by 
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such  child  or  children,  nor  the  increase  of  the  personal  property,  shall  be 
taken  into  the  computation),  then  so  much  of  the  estate  of  the  intestate 
shall  be  distributed  to  such  child  or  issue  as  shall  make  the  estate  of  all  the 
children  to  be  equal. 

1932  Code,  §  8909;  Civ.  C.  '22,  §  5330;  Civ.  C.  '12,  §  3558;  Civ.  C.  *02,  §  2471;  G.  S. 
1849;  R.  S.  1983;  22  and  23  C.  2,  c.  10;  1712  (2)  524;  1791  (5)  163. 


I.  General  Considerations. 
II.  Advancements. 

A.  Generally. 

B.  Examples. 

I.  GENERAL  CONSIDERATIONS. 

Section  is  construed  to  mean  that  the 
estate  of  the  ancestor  is  to  be  considered 
as  a  common  fund,  out  of  which  each 
child  is  to  draw,  at  the  death,  an  equal 
portion.  That  part  which  has  been  given 
is  to  be  estimated  at  is  value  at  the 
death,  relation  being  had  as  to  its  char- 
acter at  the  time  of  the  gift.  McCaw  v. 
Blewit,  2  McC.  Eq.  90,  80  Am.  Dec.  565, 
48  Am.  Rep.  332,  1  A.  L.  R.  68,  26  A.  L. 
R.  1129,  1139,  1155;  McDougald  v.  King, 
Bail.  Eq.  154,  14  L.  R.  A.  717;  Ison  v. 
Ison,  5  Rich.  Eq.  15,  80  Am.  Dec.  560,  1 
A.  L.  R.  68,  26  A.  L.  R.  1110,  1129,  1139, 
1182;  Youngblood  v.  Norton,  1  Strob.  Eq. 
122,  26  A.  L.  R.  1093,  1182;  Manning  v. 
Manning,  12  Rich.  Eq.  410,  428,  80  Am. 
Dec.  564,  44  L.  R.  A.  (N.  S.)  890,  26  A. 
L.  R.  1182,  1194;  McLure  v.  Steele,  14 
Rich.  Eq.  105.  80  Am.  Dec.  565,  44  L.  R. 
A.  (N.  S.)  890,  26  A.  L.  R.  1194. 

And  section  applies  to  gifts  by  a 
mother  as  well  as  to  gifts  by  a  father. 
Rees  v.  Rees,  11  Rich.  Eq.  86,  41  L.  R.  A. 
(N.  S.)  46,  26  A.  L.  R.  1092,  1148. 

The  doctrine  of  advancements  applies 
solely  to  cases  of  intestacy.  Newman  v. 
Wilbourne,  1  Hill  Eq.  10,  1  A.  L.  R.  1242; 
McDougald  v.  King,  Bail.  Eq.  154,  14  L. 
R.  A.  717.  Or  where  directed  by  will. 
Allen  v.  Allen,  13  S.  C.  512,  36  Am.  Rep. 
716,  95  Am.  St.  Rep.  343,  38  L.  R.  A.  (N. 
S.)  589,  Ann.  Cas.  15B,  59,  16  A.  L.  R. 
21,"  34,  46;  McFall  v.  Sullivan,  17  S.  C. 
504,  512,  95  Am.  St.  Rep.  343. 

Interest  is  charged  on  advancements 
from  the  time  of  distribution  or  death. 
Newman  v.  Wilbourne,  1  Hill  Eq.  10,  1 
A.  L.  R.  1242;  Ex  parte  Glenn,  20  S.  C. 
64,  31  L.  R.  A.  (N.  S.)  362,  Ann.  Cas. 
12A,  956,  26  A.  L.  R.  1110,  1132,  1196. 

A  widow's  third  is  unaffected  by  ad- 
vancements to  children.  Ex  parte  Law- 
ton.  3  DeS.  199. 

Hotchpot  is  necessary  when  further 
share  of  estate  is  claimed. — A  child  re- 
ceiving an  advancement  is  not  obliged  to 
bring  it  into  hotchpot,  unless  he  claims 
further  share  of  the  estate.  Hamer  v. 
Hamer,  4  Strob.  Eq.  124. 

And  debts  due  intestate  by  nephews' 
predeceased    father    are    not    set    off    as 


against  nephews'  shares. — Under  this 
section,  nephews  whose  father  prede- 
ceased their  intestate  uncle  are  entitled 
to  their  distributive  shares,  without  any 
equity  in  the  administrator  to  set  off 
against  their  shares  debts  due  the  intes- 
tate by  their  father.  Stokes  v.  Stokes, 
62  S.  C.  346,  40  S.  E.  662,  47  L.  R.  A. 
(N.  S.)  1029,  1  A.  L.  R.  1037. 

II.     ADVANCEMENTS. 
A.   Generally. 

What  is  or  is  not  an  advancement  may 
depend  upon  the  circumstances.  Murrel 
v.  Murrell,  2  Strob.  Eq.  148,  49  Am.  Dec. 
664,  80  Am.  Dec.  559,  560,  11  A.  L.  R. 
599,  26  A.  L.  R.  1142;  Cooner  v.  May,  3 
Strob.  Eq.  185,  95  Am.  St.  Rep.  345,  26  A. 
L.  R.  1129,  1182;  Ison  v.  Ison,  5  Rich. 
Eq.  15,  80  Am.  Dec.  560,  1  A.  L.  R.  68,  26 
A.  L.  R.  1110,  1129,  1139,  1182;  McCaw  v. 
Blewit,  2  McC.  Eq.  90,  80  Am.  Dec.  565, 
48  Am.  Rep.  332,  1  A.  L.  R.  68,  26  A.  L. 
R.  1129,  1139,  1155. 

But  it  is  not  a  question  of  intention, 
and  a  mere  declaration  of  the  donor  can- 
not alter  the  operation  of  the  law,  either 
as  to  the  character  of  the  gift  or  the 
mode  of  valuation.  Youngblood  v.  Nor- 
ton 1  Strob.  Eq.  122,  26  A.  L.  R.  1093, 
1182;  Rees  v.  Rees,  11  Rich.  Eq.  86,  108, 
41  L.  R.  A.  (N.  S.)  46,  26  A.  L.  R.  1092, 
1148;  Rickenbacker  v.  Zimmerman,  10 
S.  C.  110,  121,  80  Am.  Dec.  560,  30  Am. 
Rep.  37,  Ann.  Cas.  12A,  956,  26  A.  L.  R. 
1093,  1141,  1196;  Stokes  v.  Wallace,  16 
S.  C.  619. 

Parting  with  title  is  necessary. — Part- 
ing with  the  title  in  the  subject  advanced 
is  necessary,  to  make  and  advancement; 
mere  permission  to  use  is  not.  Ison  v. 
Ison,  5  Rich.  Eq.  15,  80  Am.  Dec.  560,  1  A. 
L.  R.  68,  26  A.  L.  R.  1110,  1129,  1139, 
1182;  Rickenbacker  v.  Zimmerman,  10  S. 
C.  110,  80  Am.  Dec.  560,  30  Am.  Rep.  37, 
Ann.  Cas.  12A,  956,  26  A.  L.  R.  1093, 
1141,  1196;  Wilson  v.  Kelly,  21  S.  C.  535, 
26  A.  L.  R.   1196. 

Loss  of  advancement  as  affecting  li- 
ability therefor. — The  loss  of  an  advance- 
ment, as  by  emancipation,  subsequent  to 
the  death  of  the  intestate,  can  not  affect 
the  liability  therefor.  Manning  v.  Mann- 
ing, 12  Rich.  Eq.  410,  80  Am.  Dec.  564,  44 
L.  R.  A.  (N.  S.)  890,  26  A.  L.  R.  1182, 
1194;  McLure  v.  Steele,  14  Rich.  Eq.  105, 
80  Am.  Dec.  565,  44  L.  R.  A.  (N.  S.)  890, 
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26  A.  L.  R.  1194;  Rickenbacker  v.  Zim- 
merman. 10  S.  C.  110,  120,  80  Am.  Dec. 
560.  30  Am.  Rep.  37,  Ann.  Cas.  12A,  956, 
26  A.  L.  R.  1093,  1141,  1196. 

Advancement  presumed.  —  A  purchase 
of  land  by  a  father  for  his  son  is  pre- 
sumed to  be  an  advancement.  Catoe  v. 
Catoe,  32  S.  C.  595,  10  S.  E.  1078,  23  A. 
L.  R.  1513,  1540. 

Grandchildren  must  account  for  an  ad- 
vancement to  their  father  who  died  in  the 
lifetime  of  the  ancestor.  McLure  v.  Steele, 
14  Rich.  Eq.  105,  80  Am.  Dec.  565,  44  L. 
R.  A.  (N.  S.)  890,  26  A.  L.  R.  1194.  Con- 
cerning a  gift  to  a  son  treated  as  an  ad- 
vancement to  a  grandson,  see  Rees  v. 
Rees,  11  Rich.  Eq.  86,  41  L.  R.  A.  (N.  S.) 
46,  26  A.  L.  R.   1092,  1148. 

B.     Examples. 

Insurance  is  advancement. — Insurance 
for  a  child  and  the  premiums  thereon  are 
advancements.  Rickenbacker  v.  Zimmer- 
man. 10  S.  C.  110,  80  Am.  Dec.  560,  30 
Am.  Rep.  37,  Ann.  Cas.  12A,  956,  26  A. 
L.  R.  1093,  1141,  1196. 

The  gift  of  land  by  deed  to  a  child,  the 
parent  using  it  for  life  was  an  advance- 
ment as  of  the  date  of  his  death.  Hughey 
v.  Eichelberger,  11  S.  C.  36,  29  L.  R.  A. 
rN.  S.)  1180,  Ann.  Cas.  13E,  796,  26  A. 
L.   R.    1110,    1195. 

And  payment  on  land  for  children  is  an 
advancement.  O'Neale  v.  Dunlap,  11  Rich. 
Eq.  405,  26  A.  L.  R.  1127. 

Also  the  discharge  of  a  bond  against  a 
son  is  an  advancement.  Rees  v.  Rees,  11 
Rich.  Eq.  86,  41  L.  R.  A.  (N.  S.)  46.  26 
A.  L.  R.   1092,   1148;  Ex  parte  Glenn,  20 


S.  C.  64,  31  L.  R.  A.  (N.  S.)  362,  Ann. 
Cas.  12A,  956,  26  A.  L.  R.  1110,  1132, 
1196. 

But  a  note  of  a  son  to  his  father  as 
surety  for  the  purchase  of  land  is  a  debt 
and  not  an  advancement;  as  is  the  land 
conveyed  to  the  son  by  the  father  there- 
for. White  v.  Moore,  23  S.  C.  456,  18  Am. 
St.  Rep.  879.  95  Am.  St.  Rep.  345,  1  A.  L. 
R.  782,  816,  26  A.  L.  R.  1120,  1136. 

And  money  expended  on  the  education 
of  a  child  is  no  advancement.  Cooner  v. 
May,  3  Strob.  Eq.  185,  95  Am.  St.  Rep. 
345,  26  A.  L.  R.  1129,  1182;  White  v. 
Moore,  23  S.  C.  456,  18  Am.  St.  Rep.  879, 
95  Am.  St.  Rep.  345.  1  A.  L.  R.  782,  816, 
26  A.  L.  R.  1120,  1136. 

Likewise,  a  gift  for  pleasure  merely  is 
not  an  advancement.  Ison  v.  Ison,  5  Rich. 
Eq.  15,  80  Am.  Dec.  560,  1  A.  L.  R.  68, 
26  A.  L.  R.  1110,  1129,  1139,  1182. 

Note  payable  after  death  is  void  as 
advancement.  —  A  note  payable  after 
death,  given  to  a  child  as  an  advance- 
ment to  equalize  the  advancements  to 
others,  is  void.  Priester  v.  Priester,  Rich. 
Eq.  Cas.  26,  23  Am.  Dec.  191,  606,  42  Am. 
Dec.  512.  51  Am.  Dec.  362,  26  L.  R.  A.  307. 
7   L.  R.  A.   (N.   S.)    158. 

Slaves  given,  and  emancipated  before 
the  intestate's  death,  were  no  advance- 
ment. Hughey  v.  Eichelberger,  11  S.  C. 
36,  29  L.  R.  A.  (N.  S.)  1180,  Ann.  Cas. 
13E,  796.  26  A.  L.  R.  1110,  1195;  Ex  parte 
Glenn,  20  S.  C.  64,  31  L.  R.  A.  (N.  S.) 
362,  Ann.  Cas.  12A,  956,  26  A.  L.  R.  1110, 
1132,  1196;  Wilson  v.  Kelly,  21  S.  C.  535, 
26  A.  L.  R.  1196. 


§  8910.  Property  purchased  after  execution  of  will. — Lands  and  personal 
property  which  shall  be  purchased  or  otherwise  acquired  by  any  person 
after  the  making  of  his  or  her  will  shall  pass  thereby,  and  no  person  shall 
be  considered  as  having  died  intestate  as  to  the  said  lands  and  personal  es- 
tate. 

1932  Code.  §  8910;  Civ.  C.  '22,  §  5331;  Civ.  C.  '12.  §  3559;  Civ.  C.  '02,  §  2472;  G.  S. 
1850:  R.  S.  1984;  1791  (5)  163;  1808  (5)  573;  1858  (11)  700. 


Editor's  Note. — By  this  section,  a  de- 
vise of  real  estate  being  placed  on  the 
same  footing  with  a  testament  of  person- 
alty it  is  no  longer  necessary,  in  order 
that  a  will  shall  carry  after-acquired  real 
property,  that  it  show  affirmatively  that 
the  testator,  when  he  executed  it,  con- 
templated acquiring  additional  real  es- 
tate, and  expressed  the  particular  inten- 
tion that  such  property  should,  when 
acquired  pass  under  the  will.  But  as  the 
provisions  of  this  section  have  made  a 
will  ambulatory  in  character  as  to  realty 
as  well  as  to  personalty,  it  is  enough  for 
that  purpose  if  the  terms  of  the  will, 
considered  as  speaking  at  the  death  of 
the  testator, '  are  sufficiently  broad  and 
comprehensive  to  cover  and  convey  all 
the  lands  owned  by  him  at  that  time, 


without  reference  to  when  or  how  they 
were  acquired.  See  Welborn  v.  Town- 
send.  31  S.  C.  408,  10  S.  E.  96,  98. 

Under  this  section,  every  presumption 
is  against  intestacy.  McDonald  v.  Fagan, 
118  S.  C.  510,  111  S.  E.  793. 

Life  tenant  in  residue  taking  fee  to 
portions  not  disposed  of. — Where  a  will 
gave  the  residue  of  the  testator's  prop- 
erty to  his  wife  "during  her  life  to  be 
used  as  her  own  but  subject  to  the  fol- 
lowing conditions,"  without  making  dis- 
position of  the  remainder  as  to  certain 
of  such  residue,  it  was  held  that,  under 
this  section  the  widow  took  a  fee-simple 
title  to  an  undivided  one-half  interest 
as  heir  at  law  and  distributee  in  the 
residue,  not  specifically  devised  or  effect- 
ually disposed  of  under  the  will,  includ- 
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ing  after-acquired  property,  lapsed  lega- 
cies, and  remainders.  Busby  v.  Busby, 
142  S.  C.  395,   140  S.  E.   801. 

See  generally,  as  to  application  of  sec- 
tion where  the  will  was  executed  before 
the  section  took  effect,  Means  v.  Evans, 
4  DeS.  242;  Garrett  v.  Garrett,  2  Strob. 
Eq.  272,  64  L.  R.  A.  557;  Bell  v.  Towell, 
18  S.  C.  94;  Moore  v.  Davidson,  22  S.  C. 
92;  Welborn  v.  Townsend,  31  S.  C.  408, 
10  S.  E.  96.  Concerning  whether  the  Act 
of  1858  changed  the  rule  that  makes  all 
devises  specific,  see  Laurens  v.  Read,  14 


Rich.  Eq.  245,  256;  Moore  v.  Davidson,  22 
S.  C.  92;  McFadden  v.  Hefley,  28  S.  C. 
317,  5  S.  E.  812,  13  Am.  St.  Rep.  675,  140 
Am.  St.  Rep.  580,  592,  612,  11  L.  R.  A. 
(N.  S.)  59.  As  to  implied  revocation  of 
will  under  Act  of  1858  by  the  simple  act 
of  alteration  of  the  estate,  see  Scaife  v. 
Thomson,  15  S.  C.  337,  62  Am.  Dec.  486, 
78  Am.  Dec.  666,  130  Am.  St.  Rep.  645, 
135  Am.  St.  Rep.  799,  28  L.  R.  A.  838,  850, 
29  L.  R.  A.  452,  L.  R.  A.  1915B,  963,  973, 
1  A.  L.  R.  1195,  1208,  27  A.  L.  R.  212,  250. 


§  8911.  Distribution  of  a  joint  tenancy. — Where  any  person  shall  be,  at 
the  time  of  his  or  her  death,  seized  or  possessed  of  any  estate  in  joint  ten- 
ancy, the  same  shall  be  adjudged  to  be  severed  by  the  death  of  the  joint 
tenant,  and  shall  be  distributable  as  if  the  same  were  a  tenancy  in  common. 
1932  Code,  §  8911;  Civ.  C.  '22,  §  5332;  Civ.  C.  '12,  §  3560;  Civ.  C.  '02,  §  2473;  G.  S. 
1851;  R.  S.  1985;  1791  (5)  163. 

Section  is  inapplicable  to  joint  tenants      Dec.   651,   12  L.  R.  A.   (N.   S.)   288,   Ann. 


of  an  unvested  remainder.  Free  v.  Sandi- 
fer.  131  S.  C.  232,  126  S.  E.  521. 

See  generally,  as  to  the  necessity  of  in- 
terest being  actually  vested,  Herbemont 
v.  Thomas,  Chev.  Eq.  21,  Ann.  Cas.  17B, 
106;  Ball  v.  Deas,  2  Strob.  Eq.  24,  49  Am. 


Cas.  17B,  106.  As  to  estates  in  entirety 
between  husband  and  wife,  see  Green  v. 
Cannady,  77  S.  C.  193,  57  S.  E.  832.  See 
further,  McMeekin  v.  Brunmet,  2  Hill 
Eq.  638,  35  Am.  St.  Rep.  422,  Ann.  Cas. 
17B,    106. 


§  8912.     Provision  for  widows  of  intestates  to  be  in  lieu  of  dower. — In  all 

cases  where  provision  is  made  by  this  chapter  for  the  widow  of  a  person 
dying  intestate,  the  same  shall,  if  accepted,  be  considered  as  in  lieu  of  and 
in  bar  of  dower;  and  if  she  shall  have  forfeited  her  dower,  she  shall  also 
forfeit  her  distributory  share  of  her  husband's  real  estate. 

1932  Code,  §  8912;  Civ.  C.  '22,  §  5333;  Civ.  C.  '12,  §  3561;  Civ.  C.  '02,  §  2474;  G.  S. 
1852;  R.  S.  1986;  1791  (5)  163;  1880  (17)  525. 


Editor's  note. — There  is  dictum  in  the 
case  of  Lytle  v.  Southern  Ry.,  152  S.  C. 
161,  149  S.  E.  692,  to  the  effect  that  un- 
der this  section  the  forfeiture  is  limited 
apparently  to  real  estate.  But  under  the 
Act  of  1891,  the  acceptance  by  a  widow 
of  her  distributive  share  of  personalty 
barred  the  widow's  dower.  See  Evans  v. 
Pierson,  9  Rich.  9.  Under  the  law  then 
governing,  however,  it  was  held  that  it 
did  not.  Phinney  v.  Johnson,  13  S.  C. 
25.  48  L.  R.  A.  (N.  S.)  764. 

All  dower  barred. — Under  the  terms  of 
this  section,  such  provisions,  if  accepted, 
are  in  lieu  and  bar  of  all  dower.  Doug- 
lass v.  Clarke,  4  DeS.  143;  Avant  v.  Rob- 
ertson, 2  McM.  215;  Buist  v.  Dawes,  3 
Rich.  Eq.  281;  Evans  v.  Pierson,  9  Rich.  9. 


And  acceptance  of  dower  bars  claim 
as  distributee. — Under  this  section,  ac- 
ceptance of  dower  bars  the  widow's 
claim  to  a  distributive  share  as  heir. 
Glover  v.  Glover,  45  S.  C.  51,  22  S.  E.  739, 
56  L.  R.  A.  65,  78,  4  L.  R.  A.  (N.  S.)  792; 
Buist  v.  Dawes,  3  Rich.  Eq.  281;  Evans  v. 
Pierson,  9  Rich.  9;  Glover  v.  Glover,  45 
S.  C.  51,  22  S.  E.  739,  4  L.  R.  A.  (N.  S.) 
792. 

See  generally,  as  to  whether  or  not  the 
demandant  in  dower  accepted  a  distribu- 
tive share  of  her  husband's  estate,  An- 
derson v.  Woodward,  41  S.  C.  363,  19  S. 
E.  685.  As  to  relinquishment  of  dower  by 
leaving  husband  and  marrying  another, 
see  Moore  v.  Robinson,  139  S.  C.  395,  137 
S.   E.   697. 


§  8913.  Inheritance  by  or  from  illegitimates. — Any  illegitimate  child  or 
children,  whose  mother  shall  die  intestate,  possessed  of  any  real  or  personal 
property,  shall  be,  so  far  as  said  property  is  concerned,  an  heir  or  heirs  at 
law  as  to  such  property,  notwithstanding  any  law  or  usage  to  the  contrary. 
Whenever  any  illegitimate  child  shall  die  in  this  State,  leaving  property, 
real,  or  personal,  the  mother  of  such  child  shall  have  the  same  right  to  in- 
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herit  from  such  child  as  she  would  have  if  said  child  had  been  legitimate, 
and  illegitimate  children  of  the  same  mother  shall  have  the  same  right  to 
inherit  from  each  other  that  they  would  have  had  they  been  legitimate; 
and  all  children  of  the  same  mother,  whether  legitimate  or  illegitimate, 
shall  likewise  inherit  from  each  other,  as  to  any  property,  real  or  personal. 
In  the  event  of  death  of  such  illegitimate  child,  or  the  mother  of  such  il- 
legitimate child,  by  the  wrongful  or  negligent  act  of  another,  such  illegi- 
timate child,  or  the  mother  or  brother  or  sister  of  such  illegitimate  child 
shall  have  the  same  rights  and  remedies  in  regard  to  such  wrongful  or 
negligent  act  as  though  such  illegitimate  child  has  been  born  in  lawful  wed- 
lock. 

In  the  event  of  the  death  of  any  illegitimate,  intestate,  leaving  no  one  to 
take  under  the  statute  law  of  this  State  regulating  the  descent  of  property 
of  intestates,  as  it  exists  at  the  date  of  the  passage  of  this  section,  the  prop- 
erty of  such  illegitimate  shall  descend  to  and  be  distributed  among  the  next 
of  kin  of  such  illegitimate  on  the  mother's  side  as  if  such  illegitimate  had 
been  born  in  lawful  wedlock;  and  in  the  event  that  the  next  of  kin  of  such 
illegitimate  child  on  the  mother's  side  die  intestate  and  without  leaving 
anyone  to  take  his  property  under  the  statute  law  of  this  State  regulating 
the  descent  of  property  of  intestates  as  it  exists  at  the  date  of  the  passage 
of  this  section,  then,  and  in  such  event,  and  before  such  property  escheats 
to  the  State,  it  shall  descend  to  the  child  or  children  of  the  mother  through 
whom  the  kinship  exists,  both  legitimate  and  illegitimate. 

1932  Code,  §  8913;  Civ.  C.  '22,  §  5334;  Civ.  C.  '12,  §  3562;  1906  (25)  156;  1920  (31) 
1039;  1927  (35)  242;  1934  (38)  1419. 

See  also  §§  8695,  8914  and  8927. 


Editor's  note. — For  an  excellent  gen- 
eral application  of  this  section  in  connec- 
tion with  §  8914,  and  a  thorough  discus- 
sion of  the  effect  of  the  last-mentioned 
section  on  the  instant  section,  see  In  re 
Johnson,  154  S.  C.  359,  151  S.  E.  573,  575. 

For  discussion  of  amendment  of  1934 
see  Muldrow  et  al.  v.  Caldwell  et  al.,  173 
S.  C.  243,   175  S.  E.  501. 

For  an  application  of  this  section  in 
connection  with  §  8906,  subd.  (6),  as  to 
whether  the  children  of  the  brother  of 
the  mother  of  an  illegitimate  child  can 
inherit  from  such  child,  see  Gibson  v. 
Rikard,  143  S.  C.  402,  141  S.  E.  726. 

Legislature  intended  beneficial  con- 
struction of  section. — This  section  is  an 
enabling  and  remedial  statute,  affecting 
the  rights  of  those  who  have  heretofore 
been  under  the  ban  of  law,  and  giving  a 
remedy  where  none  existed  before.  In 
such  cases  it  is  to  be  presumed  that  the 
legislature  intended  the  most  beneficial 
construction  of  the  act  consistent  with  a 
proper  regard  for  the  ordinary  canons  of 
construction.  Trout  v.  Burnett,  99  S.  C. 
276,  83  S.  E.  684,  Ann.  Cas.  16E,  911,  24 
A.  L.  R.  574,  598. 

Purpose  of  section. — This  section  was 
passed  for  the  purpose  of  providing  a 
remedy  for  the  rule  of  law  that  a  mother 
could  not  inherit  from  her  illegitimate 
child.  Croft  v.  Southern  Cotton  Oil  Co., 


83  S.  C.  232,  65  S.  E.  216,  L.  R.  A.  1916E, 
125.  Ann.  Cas.  16E,  720. 

The  section  was  intended  by  the  legis- 
lature to  invest  the  illegitimate  child,  so 
far  as  his  mother's  property  is  concerned, 
with  inheritable  blood,  as  if  he  had  been 
born  in  wedlock.  Trout  v.  Burnett,  99 
S.  C.  276,  83  S.  E.  684,  Ann.  Cas.  16E, 
911,  24  A.  L.  R.  574,  598. 

Section  is  not  retroactive. — The  retro- 
active clause  in  the  act  of  1934,  page 
1419,  is  unconstitutional. — See  note  to 
§  5,  Art.  1,  State  Constitution.  Muldrow 
v.  Caldwell,  173  S.  C.  243,  175  S.  E.  501. 

Though  this  section  applies  to  a  pre- 
vious conveyance  of  land  to  a  woman 
and  her  bodily  heirs,  and  enables  her  to 
convey  a  fee  simple  upon  the  birth  of  ille- 
gitimate issue,  it  is  not  retroactive;  con- 
veyances being  made  subject  to  altera- 
tion of  the  laws  of  descent.  Crawford  v. 
Masters,  98  S.  C.  458,  82  S.  E.  793. 

This  section  looks  forward  to  the  time 
when  the  distribution  of  the  intestate's 
estate  is  to  be  made,  and  not  backward 
to  the  time  when  the  illegitimate  died, 
leaving  children.  Trout  v.  Burnett,  99 
S.  C.  276,  83  S.  E.  684,  Ann.  Cas.  16E, 
911,  24  A.  L.  R.  574,  598. 

An  illegitimate  surviving  mother  can 
inherit  from  grandmother. — An  illegiti- 
mate whose  mother  predeceased  her 
mother,  the  grandmother  of  the  illegiti- 
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mate,    is    entitled    to    inherit    from    the  heirs  was  conveyed  may,  after  the  birth 

grandmother.  Southall  v.  Glover,  124  S.  of   an    illegitimate   child,    convey    a    fee 

C.  160,  117  S.  E.  184.  simple.    Crawford   v.    Masters,    98    S.    C. 

But  cannot  inherit  from  aunt.— Under  458,  82  S.  E.  793. 
this  section  an  illegitimate  child,  whose  See  generally,  for  an  application  of  sec- 
mother  died  prior  to  the  death  of  the  tion  and  a  discussion  of  Trout  v.  Burnett, 
mother's  sister,  is  not  entitled  to  share  in  supra,  Hogg  v.  Clemmons,  126  S.  C.  469, 
the  estate  of  the  sister;  the  mother  own-  120  S.  E.  96,  97.  See  further,  Crawford  v. 
ing  no  property  at  the  time  of  her  death.  Masters,  98  S.  C.  458,  82  S.  E.  793. 
Carroll  v.  Burns,  116  S.  C.  235,  107  S.  E.  Applied  in  Smith  v.  Smith,  93  S.  C.  213, 
913,  24  A.  L.  R.  573.  76  S.  E.  468;  Coakley  v.  Tidewater  Const. 

Under  this  section  a  woman  to  whom  Corporation,   et   al.,    194   S.   C.   254,   9   S. 

a  fee  conditional  on  the  birth  of  bodily  E.  (2d)  724. 

§  8913-1.  Issue  of  marriage  contracted  after  absence  of  a  husband  or  wife 
for  seven  years  and  unheard  of,  legitimate  and  legal  heirs  of  the  parents. — 

The  issue  of  all  marriages  contracted  after  the  absence  of  a  husband  or 
wife,  or  either  party,  for  a  period  of  seven  (7)  years,  the  said  husband  or 
wife  not  being  heard  from  or  known  to  be  living  during  that  period  of 
time,  shall  be  deemed  legitimate,  and  are  declared  to  be  legal  heirs  of  the 
parents. 

1934  (38)  1587. 

§  8914.     Inheritance    by    or    from    illegitimates — application    of    §    8913. — 

The  provisions  of  section  8913  are  hereby  declared  to  apply  to  all  estates 
of  the  illegitimates,  to  the  estates  of  mothers  of  such  illegitimates,  and  to 
the  estates  of  the  next  of  kin  of  such  mothers,  respectively,  as  specified  in 
said  section  (except  such  estates  of  the  above  specified  persons  as  have 
vested  in  possession  and  been  distributed  prior  to  the  passage  of  the  act 
embraced  in  said  section  so  amended  which  would  otherwise  be  applicable 
thereto)  whether  such  illegitimates,  or  the  mother,  or  next  of  kin  through 
whom,  or  upon  whom  such  illegitimates,  shall  derive  or  cast  title  to  such 
estates,  shall  have  died  intestate  before  or  after  the  passage  of  the  several 
enabling  acts  embraced  in  said  section;  and  in  no  event  shall  the  estate  of 
such  an  illegitimate  escheat  to  the  State  of  South  Carolina  except  in  cases 
where  under  like  conditions  the  estate  of  a  legitimate  would  escheat. 
1932  Code,  §  8914;  1928  (35)  1T87. 

See  also  §§  8695,  8913  and  8927. 

See  the  Editor's  Note  placed  directly      154  S.  C.  359,  151  S.  E.  573. 
under  §  8913,  wherein  attention  is  espe-         See  also  Muldrow,  et  al.  v.  Caldwell, 
cially  called  to  the  case  of  In  re  Johnson,      et  al.,  173  S.  C.  243,  175  S.  E.  501. 
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8929.  Will   fraudulent   as   against   credi-  8941.  Wills  of  soldiers  and  sailors, 
tors.  8942.  Writing   includes   typewriting. 

8930.  Where  probated.  8943.  Fixing  time  for  probate. 

8931.  Will  of  femme  covert.  8944.  Proceedings   by   probate  judge. 

8932.  Methods  of  probate.  8945.  Codicil. 

8933.  Proof  of  witnesses'  signatures.  8946,  8947.  Penalties   for  violations. 

8934.  Opening  and  closing  by  proponent.  8950-1.  Admit  to  probate  copies  wills 
8936,  8948  thru  8950.  Foreign  probate.  probated  and  filed  in  Dominion  of 
8937  thru  8940.  Nuncupative  wills.  Canada. 

§  8915.     Right  and  capacity  to  devise  rights  or  title  to  real  property. — Any 

person  having  right  or  title  to  any  lands,  tenements  or  hereditaments  what- 
soever (persons  of  unsound  mind  and  infants  excepted),  may  dispose  there- 
of by  will,  in  writing,  at  his  or  her  own  free  will  and  pleasure,  except  as 
hereinafter  provided;  but  all  wills  or  testaments  made  of  any  lands,  tene- 
ments or  other  hereditaments,  by  any  person  within  the  age  of  twenty-one 
years,  idiot,  or  by  any  person  de  non  sane  memory,  shall  not  be  taken  to  be 
good  and  effectual  in  law. 

1932  Code,  §  8915;  Civ.  C.  '22,  §  5335;  Civ.  C.  '12,  §  3563;  Civ.  C.  '02,  §  2475;  G.  S. 
1853;  R.  S.  1987;  34  and  35  H.  8,  c.  5;  1712  (2)  551;  1733  (3)  342;  1789  (6)  106. 

Right  to  dispose  of  property  by  will  is  Kinard,  Speer  Eq.  256,  65  Am.  Dec.  647, 

statutory.  Marett,  et  al.  v.  Broom,  et  al.,  38  Am.  Rep.  621,   622,  89  Am.  St.  Rep. 

160  S.  C.  91,   158  S.  E.  216.  488,   11  A.  L.  R.  40,  89,   101.  Provided  it 

This  section  has  no  application  to  per-  be  formally  executed.  Carter  v.  King,  11 

sonalty.  Major  v.  Hunt,  64  S.  C.  97,  41  Rich.   125,  27  L.  R.  A.   (N.  S.)   1021,  43 

S.  E.   816,  Ann.  Cas.   12A,  622.  L.  R.  A.  (N.  S.)  785,  2  A.  L.  R.  1472. 

A  minor  of  eighteen  can  make  a  will  Capacity   required. — How   much   capa- 

of  personalty,   as   this   section   only   re-  city  is  required  to  make  a  will  is  a  ques- 

stricts  such  right  as  to  realty.  Posey  v.  tion   of  law;   whether   the   testator   had 

Posey,  3  Strob.  167,  Ann.  Cas.  12A,  622.  that  much  is  a  question  of  fact.  Ex  parte 

Homestead  laws  are  held  not  to  affect  McKie.  107  S.  C.  57,  91  S.  E.  978,  980. 

this  section  since  to  hold  that  a  widow  The  testator's  capacity  to  know  his  es- 

and  children  could  invoke  homestead  ex-  tate,  the  object  of  his  affections,  and  to 

emption  if  the  testator  owed  debts  would  whom  he  wished  to  give  it,  is  the  test  of 

be  to  deny  the  testator  the  right  to  dis-  mental  capacity  to  make  a  will.  Mathe- 

pose  of  his  property  at  his  own  free  will  son  v.  Matheson,  125  S.  C.  165,  118  S.  E. 

and  pleasure.  Dorn  v.  Stidham,  139  S.  C.  312. 

66,   137  S.  E.  331.  See  further,  as  to  the  Testamentary   capacity   does   not   vary 

effect  of  homestead  laws  on  this  section,  with  size  of  estate. — An  instruction  that, 

Sloan  v.  Hunter,  65  S.  C.  235,  43  S.  E.  788,  to  execute  a  valid  will,  the  testator  must 

791;  Beaty  v.  Richardson,  56  S.  C.  173,  34  be  of  sound  mind  with  reference  to  what 

S.  E.  73,  78,  46  L.  R.  A.  517,  56  L.  R.  A.  is  involved  in  the  transaction,  and  that 

40,  19  L.  R.  A.  (N.  S.)  469,  28  L.  R.  A.  that  varies  according  to  the  extent  and 

1136.  value  of  the  property  and  the  character 

Definite    form    is    not    required. — Any  of    the    disposition,    was    held    error,    in 

form  of  words  that  expresses  an  inten-  view    of    this    section,    as    testamentary 

tion  to  dispose  of  one's  estate  at  death  is  capacity  does  not  vary  with  the  size  of 

a  will.  Lyles  v.  Lyles,  2  N.  &  McC.  531,  the   estate.    Matheson   v.    Matheson,    125 

92   Am.   Dec.   384,   89   Am.   St.   Rep.   488";  S.  C.  165,  118  S.  E.  312. 

Brown  v.  Shand,  1  McC.  409,  36  Am.  Dec.  A  municipal  corporation  may  take  by 

318;  McGee  v.  McCants,  1  McC.  517,  92  devise.  Mcintosh  v.  Charleston,  45  S.  C. 

Am.  Dec.  383,  15  L.  R.  A.  636;  Welch  v.  584,  23  S.  E.  943. 

§  8916.     Devises  shall  be  in  writing,  attested  by  three  or  more  witnesses. — 

All  wills  and  testaments  of  real  and  personal  property  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by  some  other  person  in 
his  presence  and  by  his  express  directions,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor,  and  of  each  other,  by  three  or 
more  credible  witnesses,  or  else  they  shall  be  utterly  void  and  of  none 
effect. 

1£G2  Code,  §  8916;  Civ.  C.  '22,  §  5336;  Civ.  C.  '12,  §  3564;  Civ.  C.  '02,  §  2476;  G.  S. 
1854;  R.  S.  1988;  29  C.  2,  c.  3;  1712  (2)  526;  1789  (5)  106;  1824  (6)  238. 
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I.  General  Consideration. 
II.  Formalities. 

A.  Writing. 

B.  Attestation. 
III.  Undue  Influence. 

I.  GENERAL  CONSIDERATIONS. 

Editor's  note. — For  a  valuable  compari- 
son of  the  attestation  of  a  will  and  the 
attestation  of  a  mortgage,  see  Farmer's 
Bank,  etc.,  Co.  v.  Fudge,  113  S.  C.  25,  100 
S.  E.  628,  632,  27  A.  L.  R.  85. 

Instrument  construed  to  be  a  will. — 
An  instrument,  reciting  that  the  person 
executing  it  gave  and  bequeathed  to  a 
person  named  land  described,  and  de- 
clared that  on  the  death  of  the  person 
named,  without  issue,  the  legacy  should 
be  returned  to  the  children  of  the  per- 
son executing  it,  and  signed  and  sealed, 
and  delivered  to  a  third  person  and  wit- 
nessed by  three  attesting  witnesses,  is  a 
will,  within  meaning  of  this  section. 
Rountree  v.  Rountree,  85  S.  C.  383,  67  S. 
E.  471. 

Publication  is  not  necessary. — Gener- 
ally, no  formal  publication  of  the  will,  or 
even  a  declaration  of  the  nature  of  the 
instrument,  is  necessary.  Black  v.  Ellis, 
3  Hill  68,  35  L.  R.  A.  122,  39  L.  R.  A.  226, 
27  L.  R.  A.  (N.  S.)  296,  L.  R.  A.  1918D, 
749,  762,  Ann.  Cas.  18A,  620;  Verdier  v. 
Verdier,  8  Rich.  135,  28  Am.  St.  Rep.  358, 
77  Am.  St.  Rep.  474,  130  Am.  St.  Rep.  654, 
51  L.  R.  A.  (N.  S.)  935,  949. 

Wills  of  personalty  must  be  executed 
according  to  the  law  governing  at  the 
death  of  the  testator.  Houston  v.  Hous- 
ton, 3  McC.  491,  51  Am.  Dec.  574,  115  Am. 
Dec.  647;  In  re  Elock,  4  McC.  39,  17  Am. 
Dec.  703,  51  Am.  Dec.  574. 

"Credible"  defined.  —  Credible  means 
competent  at  the  time.  Garland  v.  Crow, 
2  Bail.  24;  Taylor  v.  Taylor,  1  Rich.  531, 
77  Am.  St.  Rep.  460,  35  L.  R.  A.  (N.  S.) 
688;  Workman  v.  Dominick,  3  Strob.  589, 
77  Am.  St.  Rep.  460,  35  L.  R.  A.  (N.  S.) 
688;. Noble  v.  Burnett,  10  Rich.  505,  77 
Am.  St.  Rep.  466;  Harleston  v.  Corbett, 
12  Rich.  604,  77  Am.  St.  Rep.  466,  107 
Am.  St.  Rep.  464,  Ann.  Cas.  14C,  904, 
Ann.  Cas.  16D,  793,  9  L.  R.  A.  1417. 

Separate  sheets  need  not  be  signed 
and  attested. — This  section  does  not  re- 
quire that  the  separate  sheets  composing 
a  will  be  signed  by  the  testator  and  at- 
tested and  subscribed  by  three  witnesses, 
but  the  will  itself  must  be  executed  in 
accordance  with  the  formalities  pre- 
scribed by  the  section.  Goethe  v.  Brown- 
ing; 146  S.  C.  7,  143  S.  E.  362. 

When  a  will  is  composed  of  more  than 
one  sheet,  it  may  become  a  question  of 
fact  for  a  jury,  in  a  trial  of  will  or  no 
will,  to  determine  whether  the  unsigned 
sheet  or  sheets,  composing  the  purported 
will,  is  or  are  in  fact  a  part  of  the  will  of 
a  testator.  Id. 

And  burden  is  on  contestants  to  show 


detached    sheet    is    not    part    of    will. — 

Where  the  formal  execution  of  a  will  was 
proved,  the  burden  was  on  the  contest- 
ants to  prove  that  the  detached  unsigned 
sheet  complained  of  was  in  fact  not  part 
of  the  will.  Goethe  v.  Browning,  146  S. 
C.  7,  143  S.  E.  362. 

Testator  presumed  to  know  contents 
of  writing  purporting  to  be  a  will. — Or- 
dinarily, proof  of  a  writing  purporting  to 
be  a  will  and  signed  and  witnessed  ac- 
cording to  this  section  raises  the  pre- 
sumption that  the  testator  knew  the  con- 
tents thereof,  and  the  burden  is  on  con- 
testant to  show  the  contrary.  Ex  parte 
McKie,  107  S.  C.  57,  91  S.  E.  978. 

Where  the  circumstances  surrounding 
the  transaction  cast  doubt  on  whether 
testator  knew  the  contents  of  the  pur- 
ported will,  there  should  be  some  proof 
apart  from  mere  execution  of  the  instru- 
ment that  testator  knew  its  contents,  and 
the  jury  must  determine  whether  testa- 
tor had  such  knowledge.  Id. 

Capacity  of  testator. — The  attesting 
witnesses  are  also  to  help  determine  the 
capacity  of  the  testator.  Hayward  v. 
Hazard,  1  Bay  335,  39  L.  R.  A.  716. 

See  generally,  as  to  attestation,  Ex 
parte  Brock,  37  S.  C.  348,  16  S.  E.  38,  51 
L.  R.  A.  (N.  S.)  957;  In  re  Crawford,  46 
S.  C.  299,  24  S.  E.  69,  57  Am.  St.  Rep. 
684,  32  L.  R.  A.  77. 

II.  FORMALITIES. 
A.  Writing. 

Writing  imperative. — All  wills  must  be 
in  writing,  except  nuncupative  wills,  as 
prescribed  by  this  chapter.  Ex  parte 
Turner,  24  S.  C.  211,  214. 

But  the  signing  by  testator  may  be  by 
his  mark.  Ray  v.  Hill,  3  Strob.  297,  49 
Am.  Dec.  647,  28  Am.  Rep.  596,  114  Am. 
St.  Rep.  227,  22  L.  R.  A.  371,  L.  R.  A. 
1916C,  951,  963,  Ann.  Cas.  16D,  792,  9  A. 
L.  R.  1416. 

The  testator  must  sign  in  the  presence 
of  the  witnesses,  or  so  acknowledge  his 
signature.  Turnipseed  v.  Hawkins,  1 
McC.  272,  63  L.  R.  A.  984,  36  L.  R.  A. 
(N.  S.)  163;  Black  v.  Ellis,  3  Hill  68,  35 
L.  R.  A.  122,  39  L.  R.  A.  226,  27  L.  R.  A. 
(N.  S.)  296,  L.  R.  A.  1918D,  749,  762, 
Ann.  Cas.  18A,  620;  Tucker  v.  Oxner,  12 
Rich.  141,  28  Am.  Rep.  596,  28  L.  R.  A. 
(N.  S.)  166,  L.  R.  A.  1916C,  952,  L.  R. 
A.  1917F,  873.  Or  otherwise  show  his 
cognizance  by  contents.  Harleston  v. 
Corbett,  12  Rich.  604,  77  Am.  St.  Rep. 
466,  107  Am.  St.  Rep.  464,  Ann.  Cas.  14C, 
904,  Ann.  Cas.  16D,  793,  9  A.  L.  R.  417. 

B.  Attestation. 
Three  witnesses  necessary. — Since  the 
Act  of  1824,  wills  of  both  realty  and  per- 
sonalty are  required  to  have  three  al- 
leged witnesses.  Houston  v.  Houston,  3 
McC.  491,  51  Am.  Dec.  574,  115  Am.  Dec. 
647;    Johnson    v.    Clarkson,    3    Rich.    Eq. 
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305,  85  Am.  Dec.  761,  107  Am.  St.  Rep. 
70,  68  L.  R.  A.  380. 

And  the  three  alleged  witnesses  to  a 
lost  will  must  be  proved;  the  jury  can- 
not say  another  subscribed  in  the  place 
of  one  who  denied  it.  Bauskett  v.  Keitt, 
22  S.  C.  187,  195,  28  Am.  St.  Rep.  348, 
107  Am.  St.  Rep.  468,  110  Am.  St.  Rep. 
453,  38  L.  R.  A.  436. 

Two  witnesses  are  not  sufficient.  Dun- 
lap  v.  Dunlap,  4  DeS.  305,  55  Am.  Dec. 
128,  8  A.  L.  R.   1080. 

Signing  in  testator's  presence  is  im- 
perative.— It  is  imperative  that  the  wit- 
nesses sign  in  the  presence  of  the  testa- 
tor— where  he  may  see  them;  otherwise 
the  will  is  void.  Reynolds  v.  Reynolds,  1 
Speer  253,  40  Am.  Dec.  599,  43  Am.  Dec. 
646,  59  Am.  Dec.  159,  28  Am.  Rep.  598, 
114  Am.  St.  Rep.  211,  227,  L.  R.  A.  1916C, 
955,  Ann.  Cas.  16D,  793,  9  A.  L.  R.  1418; 
Wright  v.  Lewis,  5  Rich.  212,  55  Am. 
Dec.  714,  56  Am.  Dec.  429,  59  Am.  Dec. 
159,  28  Am.  Rep.  596,  114  Am.  St.  Rep. 
229,  L.  R.  A.  1916C,  951,  961;  Tucker  v. 
Oxner,  12  S.  C.  141,  28  Am.  Rep.  596,  28 
L.  R.  A.  (N.  S.)  166,  L.  R.  A.  1916C,  952, 
L.  R.  A.   1917F,  873. 

However,  prior  to  the  amendment  to 
this  section  in  1882,  the  attesting  witness- 
es need  not  have  signed  in  the  presence 
of  each  other.  Tucker  v.  Oxner,  12  S.  C. 
141,  28  Am.  Rep.  596,  28  L.  R.  A.  (N. 
S.)  166,  L.  R.  A.  1916C,  952,  L.  R.  A. 
1917F,  873. 

But  it  is  immaterial  that  witnesses 
signed  before  testator. — Where  a  testa- 
trix declared  an  instrument  to  be  her 
will,  and  requested  the  witnesses  to  sign, 
and  she  and  the  witnesses  signed  each 
in  the  presence  of  all  the  others,  and  each 
immediately  after  the  preceding  one,  it  is 
immaterial  that  the  witnesses  signed  be- 
fore the  testatrix,  under  this  section. 
Kaufman  v.  Caughman,  49  S.  C.  159,  27 
S.  E.  16.  61  Am.  St.  Rep.  808,  77  Am.  St. 
Rep.  478,  107  Am.  St.  Rep.  465,  6  L.  R.  A. 
(N.  S.)  203,  26  L.  R.  A.   (N.  S.)   1126,  27 


L.  R.  A.  (N.  S.)  91,  L.  R.  A.  1916C,  1244. 

And  witness  may  sign  for  testator. — 
Under  this  section,  the  person  signing 
for  the  testator  may  also  sign  as  a  wit- 
ness. Ex  parte  Leonard,  39  S.  C.  518,  18 
S.  E.  216,  22  L.  R.  A.  302. 

A  witness  may  attest  by  his  initials. 
Adams  v.  Chaplin,  1  Hill  Eq.  265,  48  Am. 
Dec.  567,  18  L.  R.  A.  (N.  S.)  626,  25  L. 
R.  A.  (N.  S.)  1162. 

If  testator  be  blind  and  the  witnesses 
attest  within  the  reach  of  his  senses,  it  is 
sufficient.  Ray  v.  Hill.  3  Strob.  297,  49 
Am.  Dec.  647,  28  Am.  Rep.  596,  114  Am. 
St.  Rep.  227,  22  L.  R.  A.  371,  L.  R.  A. 
1916C,  951,  963,  Ann.  Cas.  16  D,  792,  9  A. 
L.  R.  1416. 

III.    UNDUE    INFLUENCE. 

As  to  undue  influence  generally,  see 
Farr  v.  O'Neall,  1  Rich.  80,  16  Am.  Dec. 
260,  55  Am.  Dec.  128,  31  Am.  St.  Rep. 
671,  686,  11  L.  R.  A.  (N.  S.)  554,  17  L.  R. 
A.  (N.  S.)  479,  18  L.  R.  A.  (N.  S.)  100; 
Floyd  v.  Floyd,  3  Strob.  44,  52,  49  Am. 
Dec.  626.  56  Am.  Dec.  429.  58  Am.  Dec. 
271,  28  Am.  St.  Rep.  345,  31  Am.  St.  Rep. 
674,  687.  28  A.  L.  R.  788;  Means  v. 
Means,  5  Strob.  167,  92  Am.  Dec.  384,  31 
Am.  St.  Rep.  675,  39  L.  R.  A.  720;  Means 
v.  Means,  6  Rich.  1. 

Undue  influence  is  a  question  of  fact 
for  the  jury.  Farr  v.  Thompson,  1  Speers 
93,  103,  24  L.  R.  A.  (N.  S.)  24,  Ann.  Cas. 
13C,  852;  Martin  v.  Teague,  2  Speers  260, 
265,  31  Am.  St.  Rep.  690. 

Such  question  of  fact  is  whether  the 
testator  was  a  free  agent;  and  each  case 
depends  upon  its  circumstances.  Farr  v. 
Thompson,  1  Speers  93,  103.  24  L.  R.  A. 
(N.  S.)  24,  Ann.  Cas.  13C,  852. 

There  must  not  only  be  proof  of  undue 
influence,  but  that  such  influence  was 
brought  to  bear  on  the  execution  of  the 
will.  Farr  v.  Thompson,  1  Speers  93,  103, 
24  L.  R.  A.  (N.  S.)  24,  Ann.  Cas.  13C, 
852. 


§  8917.  Estates  pur  autre  vie  devisable  shall  be  assets  in  heir's  hands,  etc. 
— Any  estate  for  the  life  of  another  shall  be  devisable  by  a  will  in  writing, 
signed  by  the  party  so  devising  the  same,  or  by  some  other  person  in  his 
presence  and  by  his  express  directions,  attested  and  subscribed  in  the  pres- 
ence of  the  devisor  by  three  or  more  witnesses;  and  if  no  such  devise  there- 
of be  made,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  it  shall 
come  to  him  by  reason  of  a  special  occupancy,  as  assets  by  descent,  as  in 
case  of  lands  in  fee  simple;  and  in  case  there  be  no  special  occupant  there- 
of, it  shall  go  to  the  executors  or  administrators  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their  hands. 
1932  Code,  §  8917:  Civ.  C.  '22,  §  5337;  Civ.  C.  '12,  §  3565;  Civ.  C.  '02,  §  2477;  G.  S. 
1855;  R.  S.  1989;  29  C.  2,  c.  3;  1712  (2)  527. 


§  8918.     Bequest  of  crops  by  widow. — Any  widow  may  bequeath  by  will 
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the  crop  or  crops  standing  or  growing  on  the  grounds  of  her  dower,  or  on 
other  lands  planted  for  her  use. 

1932  Code,  §  8918;  Civ.  C.  '22,  §  5338;  Civ.  C.  '12,  §  3566;  Civ.  C.  '02,  §  2478;  G.  S. 
1856;  R.  S.  1990;  1783  (3)  342. 

§  8919.  Subscribing  witnesses  not  to  be  incompetent  because  of  interest. — 
limitation. — No  subscribing  witness  to  any  will,  testament  or  codicil  shall 
be  held  incompetent  to  attest  or  prove  the  same  by  reason  of  any  devise, 
legacy  or  bequest  therein  in  favor  of  such  witness,  or  the  husband  or  wife 
of  such  witness,  or  by  reason  of  any  appointment  therein  of  such  witness, 
or  the  husband  or  wife  of  such  witness,  to  any  office,  trust  or  duty;  and 
such  devise,  legacy  or  bequest  shall  be  valid  and  effectual,  if  otherwise  so, 
except  so  far  as  the  property,  estate  or  interest  so  devised  or  bequeathed 
shall  exceed  in  value  any  property,  estate  or  interest  to  which  such  wit- 
ness, or  the  husband  or  wife  of  such  witness,  would  be  entitled  upon  the 
failure  to  establish  such  will,  testament  or  codicil;  but,  to  the  extent  of 
such  excess,  the  said  devise,  legacy,  or  bequest,  shall  be  null  and  void;  and 
such  appointment  shall  be  valid,  if  otherwise  so,  but  the  person  or  persons 
so  appointed  shall  not,  in  such  case,  be  entitled  by  law  to  take  or  receive 
any  commissions  or  other  compensation  on  account  thereof. 

1932  Code.  §  8919;  Civ.  C.  '22,  §  5339;  Civ.  C.  '12,  §  3567;  Civ.  C.  '02,  §  2479;  G.  S. 
1857;  R.  S.  1991;  1865  (13)  312. 

Remainders  accelerated.— Where  a  de-  460,  35  L.  R.  A.  (N.  S.)  688;  see  further, 
visee  of  a  life  estate  is  a  witness,  the  re-  Richardson  v.  Richardson,  Dud.  Eq.  184, 
mainders  are  accelerated  and  take  effect  95  Am.  St.  Rep.  345;  Filson  v.  Filson,  3 
at  once.  Key  v.  Weathersbee,  43  S.  C.  414,  Strob.  288;  Workman  v.  Dominick,  3 
21  S.  E.  324,  Ann.  Cas.  17A,  834,  25  A.  L.  Strob.  589,  77  Am.  St.  Rep.  460,  35  L.  R. 
R.  311.  A.  (N.  S.)  688;  Cannon  v.  Setzler,  6 
A  legatee  is  a  competent  witness,  if  he  Rich.  471,  77  Am.  St.  Rep.  469,  35  L.  R.  A. 
have  equal  or  greater  interest  against  the  (N.  S.)  692;  Mathis  v.  Guffin,  8  Rich.  Eq. 
will.  Garland  v.  Crow,  2  Bail.  24.  79,  77  Am.  St.  Rep.  466;  Noble  v.  Bur- 
See  generally,  as  to  the  rule  prior  to  nett,  10  Rich.  505,  77  Am.  St.  Rep.  466; 
the  enactment  of  this  section  in  1865,  Harleston  v.  Corbett,  12  Rich.  604,  77  Am. 
Henderson  v.  Kenner,  1  Rich.  474,  77  Am.  St.  Rep.  466,  107  Am.  St.  Rep.  464,  Ann. 
St.  Rep.  466.  52  L.  R.  A.  187;  Taylor  v.  Cas.  14C,  904,  Ann.  Cas.  16D,  793,  9  A. 
Taylor,  1  Rich.  531,  533,  77  Am.  St.  Rep.  L.  R.   1417. 

§  8920.  Creditor  may  attest  execution  of  will  or  codicil  charging  lands, 
etc.,  with  debt. — In  case  by  any  will  or  codicil  any  lands,  tenements  or 
hereditaments  shall  be  charged  with  any  debt  or  debts,  and  any  creditor 
whose  debt  is  so  charged  shall  attest  the  execution  of  such  will  or  codicil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a 
wi+ness  to  the  execution  of  such  will  or  codicil. 

1932  Code,  §  8920;  Civ.  C.  '22,  §  5340;  Civ.  C.  '12,  §  3568;  Civ.  C.  '02,  §  2480;  G.  S. 
1858;  R.  S.  1992;  25  G.  2,  c.  6;  1712  (2)  580. 

§  8921.     Wills  revoked  only  by  writing  or  by  being  destroyed  by  testator. — 

No  will  or  testament,  in  writing,  of  any  real  or  personal  property  or  any 
clause  thereof,  shall  be  revocable  but  by  some  other  will  or  codicil  in  writ- 
ing, or  other  writing  declaring  the  same,  attested  and  subscribed  by  three 
witnesses  as  aforesaid,  or  by  destroying  or  obliterating  the  same  by  the 
testator  himself,  or  some  other  person  in  his  presence,  and  by  his  directions 
and  consent. 

1932  Code,  §  8921;  Civ.  C.  '22,  §  5341;  Civ.  C.  '12,  §  3569;  Civ.  C.  '02,  §  2481;  G.  S. 
1853;  R.  S.  1993;  29  C.  2;  c.  3:  1712  (2)  52S;  1789  (5)  107;  1824  (6)  238. 
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Revocation  must  be  intended,  to  be 
effectual.  Johnson  v.  Brailsford,  2  N.  & 
McC.  272,  10  Am.  Dec.  601,  12  Am.  Dec. 
377,  28  Am.  St.  Rep.  348,  48  Am.  St.  Rep. 
199,  6  L.  R.  A.  (N.  S.)  U10;  Taylor  v. 
Taylor,  2  N.  &  McC.  482,  76  Am.  Dec. 
655,  28  Am.  St.  Rep.  354,  37  L.  R.  A.  576, 
28  A.  L.  R.  912;  Means  v.  Moore,  Harp. 
314,  25  Am.  Rep.  35,  Ann.  Cas.  12D,  175; 
Farr  v.  O'Neall,  1  Rich.  80,  16  Am.  Dec. 
260,  55  Am.  Dec.  128,  31  Am.  St.  Rep. 
671,  686,  11  L.  R.  A.  (N.  S.)  554,  17  L. 
R.  A.  (N.  S.)  479,  18  L.  R.  A.  (N.  S.) 
100;  Durant  v.  Ashmore,  2  Rich.  184,  84 
Am.  Dec.  629,  38  L.  R.  A.  436.  But  such 
intention  may  be  implied.  Hill  v.  Thomas, 
11  S.  C.  353. 

Interlineation  is  revocation  pro  tanto. 
— The  act  of  the  testator  in  erasing  sepa- 
rate clauses  of  the  will  by  means  of  in- 
ter lineation  is  a  revocation  pro  tanto;  for 
the  section  specifically  allows  the  revo- 
cation of  isolated  clauses.  Brown  v. 
Brown,  91  S.  C.  101,  74  S.  E.  135,  38  L. 
R.  A.  (N.  S.)  800,  Ann.  Cas.  12D,  175. 

Any  other  construction  would  require 
that  the  words  "or  any  clause  thereof  be 
regarded  as  having  no  effect."  Brown  v. 
Brown,   supra. 

It  is  submitted  that  §  2401,  Civ.  C.  1902, 
which  was  cited  in  the  headnote  to  the 
above  case,  as  reported  in  Brown  v. 
Brown,  91  S.  C.  101,  74  S.  E.  135,  38  L. 
R.  A.  (N.  S.)  800,  Ann.  Cas.  12D,  175,  is 
a  misprint.  The  section  under  which  the 
case  was  decided  was  §  2481,  Civ.  C.  1902 
(the  instant  section),  as  appears  from  the 
opinion. — Ed.   Note. 

Codicil  prevails  in  conflict  with  will. — 
If  there  is  an  irreconcilable  conflict  be- 
tween a  will  and  a  codicil,  the  latter 
must  prevail.  Werber  v.  Moses,  117  S.  C. 
157,  108  S.  E.  396. 

But  if  the  codicil  is  reasonably  recon- 
cilable with  the  will,  it  must  be  pre- 
sumed that  the  testator  so  intended,  and 
the  court  will  give  effect  to  such  inten- 
tion. Werber  v.  Moses,  117  S.  C.  157,  108 
S.  E.  396. 

See  generally,  as  to  revocation  by  writ- 


ten instrument,  Legare  v.  Ashe,  1  Bay 
464,  84  Am.  Dec.  628,  110  Am.  St.  Rep. 
456,  38  L.  R.  A.  436;  Johnson  v.  Brails- 
ford,  2  N.  &  McC.  272,  10  Am.  Dec.  601, 
12  Am.  Dec.  377,  28  Am.  St.  Rep.  348,  48 
Am.  St.  Rep.  199,  6  L.  R.  A.  (N.  S.)  1110; 
Taylor  v.  Taylor,  2  N.  &  McC.  482,  76 
Am.  Dec.  655,  28  Am.  St.  Rep.  354,  37  L. 
R.  A.  576,  28  A.  L.  R.  912;  Farr  v.  O'Neall, 
1  Rich.  80,  16  Am.  Dec.  260,  55  Am.  Dec. 
128,  31  Am.  St.  Rep.  671,  686,  11  L.  R.  A. 
(N.  S.)  554,  17  L.  R.  A.  (N.  S.)  479,  18 
L.  R.  A.  (N.  S.)  100;  Peeples  v.  Smith, 
8  Rich.  90;  Godbold  v.  Vance,  14  S.  C. 
458,  475,  L.  R.  A.  1915B,  1037,  Ann.  Cas. 
12 A,  13.  As  to  revocation  by  destroying, 
see  Johnson  v.  Brailsford,  2  N.  &  McC. 
272,  10  Am.  Dec.  601,  12  Am.  Dec.  377, 
28  Am.  St.  Rep.  348,  48  Am.  St.  Rep.  199, 
6  L.  R.  A.  (N.  S.)  1110;  Durant  v.  Ash- 
more,  2  Rich.  184,  84  Am.  Dec.  629,  38 
L.  R.  A.  436;  Watkins  v.  Watkins,  13  Rich 
66,  77  Am.  St.  Rep.  474,  38  L.  R.  A.  444; 
Bauskett  v.  Keitt,  22  S.  C.  187,  192,  28 
Am.  St.  Rep.  348,  107  Am.  St.  Rep.  468, 
110  Am.  St.  Rep.  453,  38  L.  R.  A.  436.  As 
to  revocation  by  obliteration,  see  Pringle 
v.  McPherson,  2  Brev.  279,  3  Am.  Dec. 
713,  12  Am.  Dec.  377,  76  Am.  Dec.  655, 
28  Am.  St.  Rep.  348,  48  Am.  St.  Rep.  199, 
76  Am.  St.  Rep.  252,  6  L.  R.  A.  (N.  S.) 
1108.  38  L.  R.  A.  (N.  S.)  202,  51  L.  R. 
A.  (N.  S.)  174,  Ann.  Cas.  12D,  175;  Prin- 
gle v.  McPherson,  2  DeS.  524,  78  Am. 
St.  Rep.  200,  Ann.  Cas.  13B,  461;  Means  v. 
Moore,  Harp.  314,  25  Am.  Rep.  35,  Arm. 
Cas.  12D,  175.  As  to  revocation  by  change 
of  property,  see  Scaife  v.  Thompson,  15 
S.  C.  337,  62  Am.  Dec.  486,  78  Am.  Dec. 
666,  130  Am.  St.  Rep.  645,  135  Am.  St. 
Rep.  799,  28  L.  R.  A.  838,  850,  29  L.  R.  A. 
452,  L.  R.  A.  1915B,  963,  973,  1  A.  L.  R. 
1195,  1208,  27  A.  L.  R.  212,  250;  Prater  v. 
Whittle,  6  S.  C.  40,  44,  28  Am.  St.  Rep. 
358,  130  Am.  St.  Rep.  638,  34  L.  R.  A. 
(N.  S.)  967,  Ann.  Cas.  13B,  57,  Concern- 
ing devised  lands  conveyed  to  devisee, 
and  reacquired  by  devisor,  see  Gregg  v. 
McMillan,  54  S.  C.  378,  32  S.  E.  447,  130 
Am.  St.  Rep.  647. 


§  8S22.  Marriage  a  revocation,  unless  will  contain  provisions  for  future 
wife  and  children. — If  any  person  making  a  will  shall  afterwards  marry, 
and  die,  leaving  his  widow  or  leaving  issue  of  such  marriage,  unless  the 
will  shall  have  been  made  in  contemplation  of  marriage  expressed  on  its 
face,  and  shall  contain  provision  for  future  wife  and  children,  if  any,  it 
shall  be  deemed  and  taken  to  be  a  revocation  to  all  intents  and  purposes. 
1932  Code,  §  8922;  Civ.  C.  '22,  §  5342;  Civ.  C.  '12,  §  3570;  Civ.  C.  '02,  §  2482;  G.  S. 
1860;  R.  S.  1994;  1789  (5)  107. 


The  will  of  a  woman  who,  after  mak- 
ing it  marries  and  then  dies  before  her 
husband,  is  revoked  by  the  marriage.  In 
re  Boton,  95  S.  C.  118,  78  S.  E.  711,  Ann. 
Cas.   17C,  1039. 

A  will,  whereby  testator  gave  his  prop- 


erty to  his  first  wife  for  life,  and  after 
her  death  to  his  son,  and  which  was 
never  revoked  after  the  death  of  testa- 
tor's first  wife  and  his  subsequent  re- 
marriage, was  revoked  by  virtue  of  this 
statute,  notwithstanding  that  second  wife 
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released  all  claims  that  she  might  have 
against    testator's    estate    "whether    by 


dower  or  by  inheritance".  McJunkin  v. 
Moody,  194  S.  C.  95,  9  S.  E.  (2d)  209. 


§  8923.     Words  of  limitation  unnecessary  to  convey  a  fee  by  devise. — No 

words  of  limitation  shall  be  necessary  to  convey  an  estate  in  fee  simple  by 
devise,  but  every  gift  of  land  by  devise  shall  be  considered  as  a  gift  in  fee 
simple,  unless  such  a  construction  be  inconsistent  with  the  will  of  the 
testator,  expressed  or  implied. 

1932  Code.  §  8923;  Civ.  C.  '22,  §  5343;  Civ.  C.  '12,  §  3571;  Civ.  C.  '02,  §  2483;  G.  S. 
1881;  R.  S.  1995;  1824  (6)  237. 


Section    does    not    apply    to    deeds.    — 

"The  General  Assembly  has  not  seen  fit 
to  extend  this  section  to  deeds,  and  the 
courts  are  powerless  to  do  so."  McMil- 
lan v.  Hughes,  88  S.  C.  296,  70  S.  E.  804, 
48  L.  R.  A.  (N.  S.)  750. 

Section  is  retroactive. — Hall  v.  Good- 
wyn,  4  McC.  442;  Peyton  v.  Smith,  4 
McC.  476,  18  Am.  Dec.  758;  Dunlap  v. 
Crawford,  2  McC.  Eq.  171;  Bowers  v. 
Newman.  2  McM.  472. 

"To  hold  and  defend  rights  forever" 
creates  fee. — A  will  devising  a  third  of 
the  testatrix's  land,  on  her  husband's  re- 
marriage or  death,  to  her  son  and  his 
children  during  their  lives,  "to  hold  and 
defend  the  rights  unto  them  forever,"  de- 
vised an  absolute  fee  simple  title.  Bo- 
mar  v.  Corn,  150  S.  C.  Ill,  147  S.  E.  659. 

A  clause,  which  is  inconsistent  with 
both  the  preceding  and  following  provi- 
sions of  a  will,  should  not  be  deemed 
sufficient  to  create  such  an  inconsistency 
as  would  defeat  construction  thereof  as 
devising  an  estate  in  fee-simple  under 
this  section.  Bomar  v.  Corn,  150  S.  C. 
Ill,   147  S.  E.  659. 

A  testator  bequeathed  to  his  son  cer- 
tain land  for  life;  at  his  death  to  his 
children,  or  their  children  who  might 
be  living.  Under  this  section,  it  was  held, 
that  the  provision  of  the  will  gave  to 
the  children  of  the  life  tenant  a  fee-sim- 
ple estate,  which  vested  in  them  on  the 
death  of  the  testator,  with  possession 
postponed  until  the  death  of  the  life 
tenant.  Charleston,  etc.,  Ry.  Co.  v.  Rey- 
nolds, 69  S.  C.  481,  48  S.  E.  476,  28  L.  R. 
A.  (N.  S.)  40. 

Construction  with  §  8913. — Where  the 
second  paragraph  of  a  testator's  will  de- 
vised certain  lands  to  his  wife  for  life, 
with  remainder  to  his  daughter,  and  the 
third  paragraph  devised  all  the  rest  of 
his  land  to  his  daughter  for  life,  with 
the  provision  that  after  her  death  all 
the  property,  real  and  personal,  should 
be  equally  divided  among  testator's 
grandchildren;  where  also  this  daughter 
was  the  mother  of  a  number  of  children, 
some  of  which  were  legitimate,  and  oth- 
ers not,  it  was  held  that,  in  view  of  § 
8913    providing    that    an    intestate    wo- 


man's illegitimate  children  shall  share 
equally  with  her  legitimate  children, 
the  testator's  devise  in  the  second  para- 
graph was,  under  the  instant  section,  a 
devise  in  fee  notwithstanding  the  ex- 
pressions of  the  third  paragraph  which 
tended  to  cut  down  the  estate;  it  being 
possible  that  this  devise  was  to  permit 
the  daughter  to  provide  for  those  chil- 
dren who  could  not  take  as  the  testator's 
grandchildren.  Smith  v.  Smith,  93  S.  C. 
213,  76  S.  E.  468. 

"Heirs"  construed  to  have  meant  "is- 
sue."— In  a  will  leaving  the  residue  to 
four  daughters  equally,  and  on  the  death 
of  any  without  "issue  or  heirs"  her  share 
to  go  to  the  survivors  equally,  the  word 
"heirs"  meant  "issue,"  and  on  the  death 
of  three  of  the  daughters  without  issue 
the  estate  vested  in  the  survivor  in  fee, 
under  this  section.  Rish  v.  Wingard,  105 
S.  C.  38,  89  S.  E.  400. 

One  having  granddaughter's  interest 
and  quitclaim  from  others  held  to  have 
fee. — Where  a  will  provided  that  the  tes- 
tator's granddaughter  should  have  and 
hold  certain  property  during  her  lifetime, 
and  that,  if  she  should  die  without  issue, 
the  property  should  go  back  and  be  the 
property  of  the  testator's  other  children, 
one  who  had  received  title  through  sev- 
eral mesne  conveyances  from  the  grand- 
daughter, and  had  a  quitclaim  deed  from 
persons  who  could  take  interest  in  prop- 
erty at  the  death  of  the  granddaughter, 
was  held  to  have  a  fee-simple  title  to  the 
property.  Murchison  Nat.  Bank  v.  Mcln- 
nis,  153  S.  C.  382,  150  S.  E.  895. 

See  generally,  as  to  the  construction  of 
the  clause  "unless  such  a  construction  be 
inconsistent  with  the  will  of  the  testa- 
tor." Joyce  v.  Bode,  74  S.  C.  164,  54  S.  E. 
239,  28  L.  R.  A.  (N.  S.)  1104,  Ann.  Cas. 
15B,  1238.  See  further,  Owings  v.  Wood, 
105  S.  C.  176,  89  S.  E.  667. 

Applied,  as  to  undisposed  remainder,  in 
Williams  v.  Gadsden,  109  S.  C.  228,  95  S. 
E.  519.  Applied,  also,  in  Johnson  v.  John- 
son, 48  S.  C.  408,  26  S.  E.  722,  724,  L.  R. 
A.  1C,  660,  Ann.  Cas.  16C,  139;  and 
Havnesworth  v.  Goodwin,  35  S.  C.  54,  14 
S.  E.  491. 


§  8924.     Posthumous  children  to  receive  equal  share. — If  no  provision  shall 
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be  made  by  the  will  of  the  testator  for  any  child  or  children  that  may  be 
born  after  his  death,  such  child  or  children  shall  be  entitled  to  an  equal 
share  of  all  real  and  personal  estates  given  to  the  other  child  or  children, 
who  shall  contribute  to  make  up  such  share  or  shares  according  to  their 
respective  interests  or  portions  deriving  to  them  under  such  will. 

1932  Code,  §  8924;  Civ.  C.  '22,  §  5344;  Civ.  C.  '12,  §  3572;  Civ.  C.  '02,  §  2484;  G.  S. 
1863;  R.  S.  1996;  1789  (5)  107;  1858  (12)  700. 

See  notes  to  section  8925.  Am.  Dec.  226,  59  Am.  Dec.  423,  64  Am. 

See    generally,    Talbird    v.    Verdier,    1  Dec.  279,  19  Am.  St.  Rep.  71,  66  Am.  St. 

DeS.  592,  Ann.  Cas.  13D,   1327;  Burke  v.  Rep.  60,  29  L.  R.  A.  622,  643,  57  L.  R.  A. 

Wilder,  1  McC.  Eq.  551,  Ann.  Cas.   14D,  729;  Ex  parte  Warner,  Dud.  Eq.  154,  Ann. 

1327;  Myers  v.  Myers,  2  McC.  Eq.  214,  16  Cas.   13D,  1327;  Ex  parte  Warren,  Chev. 

Am.   Dec.  648,   662,  45  Am.  Dec.   424,   57  Eq.  44. 

§  8925.  Provision  for  children  born  after  will. — Any  child  or  children  of 
any  person,  which  may  be  born  after  the  making  and  executing  the  last  will 
and  testament,  but  previous  to  the  decease  of  such  person,  shall  be  provided 
for  and  by  the  preceding  section. 

1932  Code,  §  8925;  Civ.  C.  '22,  §  5345;  Civ.  C.  '12,  §  3573;  Civ.  C.  '02,  §  2485;  G.  S. 
1864;  R.  S.  1997;  1808  (5)  572. 

This  statute  prevails  over  testratrix's  Adopted  child. — Construing  this  sec- 
intention  in  case  of  a  conflict.  Marett  et  tion  with  section  8924  and  section  8679 
al.  v.  Broom  et  al.,  160  S.  C.  91,  158  S.  E.  it  was  held  that  a  child  adopted  after 
216.  the  execution  of  the  will  of  the  adoptive 

And  parol  evidence  was  inadmissible  parent  comes  in  and  shares  under  the 
to  show  testratrix's  intention  to  exclude  will  just  as  would  the  natural-born  child 
children  born  after  execution  of  will,  of  the  testator.  Fishbourne  et  al  v.  Fish- 
but  during  testratrix's  lifetime.  Ibid.  bourne.,  171  S.  C.  408,  172  S.  E.  426. 

That  will  disposed  of  only  part  of  es-  See    generally,   Richardson   v.    Sinkler, 

tate    did    not    defeat    right    of    children  2  DeS.  127,  44  L.  R.  A.  (N.  S.)  792;  Ewing 

born    after    execution    of    will    but    pre-  v.    Ewing,    2    DeS.    451;    McLemore    v. 

vious    to    decease    of    testratrix    to    take  Blocker,  Harp.  Eq.  272,  63  L.  R.  A.  626, 

equally    with    children    named    in    will.  14  A.  L.  R.  1067;  Heath  v.  Heath,  2  Hill 

Ibid.  Eq.  100. 

§  8926.  Share  of  child  dying  in  lifetime  of  testator. — If  any  child  should 
die  in  the  lifetime  of  the  father  or  mother,  leaving  issue,  any  legacy  of  per- 
sonalty or  devise  of  real  estate  given  in  the  last  will  of  such  father  or 
mother  shall  go  to  such  issue,  unless  such  deceased  child  was  equally  por- 
tioned with  the  other  children  by  the  father  or  mother  when  living. 

1932  Code,  §  8926;  Civ.  C.  '22,  §  5346;  Civ.  C.  '12,  §  3574;  Civ.  C.  '02,  §  2486;  G.  S. 
1865;  R.  S.  1998;  1789  (5)  107;  1883  (18)  325. 

Prior  to  the  amendment  of  1883  a  de-  "all  my  children,"   in  the  connection   in 

vise  of  land  lapsed;  this  section  was  re-  which  they  are  here  used.  Suber  v.  Nash, 

stricted  to  legacies.  Pratt  v.  McGhee,  17  84  S.  C.  12,  65  S.  E.  947,  Ann.  Cas.  18D, 

S.  C.  428,  94  Am.  Dec.  159,  4  L.  R.  A.  246;  953,  3  A.  L.  R.  1683. 

Logan  v.  Brunson,  56  S.  C.  7,  33  S.  E.  737.  See    generally,    Roundtree    v.    Round- 

The  term  "children"   does   not  include  tree,  26  S.  C.  450,  2  S.  E.  474,  17  Am.  St. 

grandchildren    and    great-grandchildren.  Rep.  840,  37  Am.  St.  Rep.  146,  23  L.  R.  A. 

Logan  v.   Brunson,   56   S.   C.   7,   33   S.   E.  642,  25  L.  R.  A.   (N.  S.)  898,  28  L.  R.  A. 

737.  (N.  S.)  871,  51  L.  R.  A.  (N.  S.)  517,  L.  R. 

Jnder  the  terms  of  the  will  in  question,  A.  1917D,  605,  Ann.  Cas.  14B,  66;  Pegues 

the  children  of  a  son  dying  several  years  v.  Pegues,   11  Rich.  Eq.  554,  3  A.  L.  R. 

before  the  testator  and  not  mentioned  in  1683;   Mathis  v.   Hammond,   9   Rich.   Eq. 

the  will  are  not  included  in  the  term,  137. 

§  8927.  Certain  legacies  declared  void. — If  any  person  who  is  an  inhabi- 
tant of  this  State,  or  who  has  any  estate  therein,  shall  beget  any  bastard 
child,  or  shall  live  in  adultery  with  a  woman,  the  said  person  having  a  wife 
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or  lawful  children  of  his  own  living,  and  shall  give,  by  legacy  or  devise,  for 
the  use  and  benefit  of  the  said  woman  with  whom  he  lives  in  adultery,  or 
of  his  bastard  child  or  children,  any  larger  or  greater  proportion  of  the 
real  clear  value  of  his  estate,  real  or  personal,  after  paying  of  his  debts, 
than  one-fourth  part  thereof,  such  legacy  or  devise  shall  be  null  and  void 
for  so  much  of  the  amount  or  value  thereof  as  shall  or  may  exceed  such 
fourth  part  of  his  real  and  personal  estate. 

1932  Code.  §  8927;  Civ.  C.  '22.  §  5347:  Civ.  C.  '12,  §  3575;  Civ.  C.  '02,  §  2487;  G.  S. 
1866;  R.  S.  1999;  1703  (2)  226;  1795  (5)  271. 


See  also  §§  8695,  8913  and  8914. 

Editor's  note. — In  connection  with  the 
instant  section,  §  8695  should  be  noted. 

Right  of  surviving  wife  as  against  de- 
vise bequeathing  all  property  to  bastard. 

— A  husband  living  in  a  sister  state,  de- 
serted his  wife  and  daughter  there,  and 
purchased  land  in  South  Carolina  and 
had  the  same  conveyed  to  a  trustee  for 
his  benefit  and  to  those  whom  he  might 
direct  by  will.  He  subsequently  executed 
a  will  whereby  he  gave  all  his  property 
to  a  bastard  child.  His  legitimate  daugh- 
ter died  during  his  lifetime.  It  was  held 
that  under  this  section,  the  surviving 
wife  was  entitled  to  a  half  of  three- 
fourths  of  his  entire  estate;  so  that  only 
the  remainder  would  pass  under  the 
will.  Williams  v.  Newton,  86  S.  C.  248,  68 
S.  E.  693. 

Devise,  voidable  as  to  Excess,  will  sup- 
port remainder. — A  devise  of  a  life  estate 
to  a  mistress,  though  void  as  to  the  ex- 
cess, under  this  section,  is  a  particular 
estate  sufficient  to  support  a  remainder. 
Beaty  v.  Richardson,  56  S.  C.  173,  34  S. 
E.  73,  46  L.  R.  A.  517,  56  L.  R.  A.  40,  19 
L.  R.  A.  (N.  S.)  469,  28  A.  L.  R.  1136. 

But  devise,  in  excess  of  section,  to 
executor  for  illegitimate's  benefit  is  void. 
— Under  this  section,  where  a  testator, 
having  lawful  children,  after  devising 
to  his  .illegitimate  children  one  fourth  of 
his  estate,  devised  a  sum  to  his  executor 
with  an  understanding  that  the  latter 
should  use  such  legacy,  also,  for  the 
benefit  of  such  illegitimate  children,  the 
legacy  is  void.  Mclver,  C.  J.,  dissenting. 
Gore  v.  Clarke,  37  S.  C.  537.  16  S.  E.  614, 
20  A.  L.  R.  465,  22  L.  R.  A.  (N.  S.)  1269. 

And  action  to  have  excess  partitioned 
among  heirs  is  equitable.  —  Action 
brought  to  set  aside  so  much  of  will  as 
gives  more  than  one-fourth  of  testator's 
property  to  a  bastard  child  and  to  have 
excess  partitioned  among  heirs  at  law  is 
in  equity.  Williams  v.  Newton,  84  S.  C. 
98,  65  S.  E.  959,  Ann.  Cas.  13C,  857. 


A  divorced  husband  may  give  to  a  sin- 
gle woman  more  than  one-fourth  of  his 
estate.  Hull  v.  Hull,  2  Strob.  Eq.  174,  7 
Am.  Dec.  207,  65  Am.  Dec.  356,  722,  26 
Am.  Rep.  32,  16  L.  R.  A.  499,  19  L.  R.  A. 
815,  20  L.  R.  A.  472,  23  L.  R.  A.  755,  59 
L.  R.  A.  152,  -Ann.  Cas.  16B,  904.  And 
such  gift  is  voidable  only  at  the  instance 
of  the  lawful  wife  and  children.  Hull  v. 
Hull,  2  Strob.  Eq.  174,  7  Am.  Dec.  207, 
65  Am.  Dec.  356,  722,  26  Am.  Rep.  32,  16 
L.  R.  A.  499,  19  L.  R.  A.  81.  20  L.  R.  A. 
472,  23  L.  R.  A.  755,  59  L.  R.  A.  152,  Ann. 
Cas.  16B,  904;  Powers  v.  McEachern,  7 
S.  C.  290,  33  L.  R.  A.  (N.  S.)  826,  Ann. 
Cas.  13A,  245. 

Property  outside  state  does  not  affect 
bastard's  share. — The  part  of  the  fath- 
er's estate  within  the  state  which  the 
bastard  can  take  under  his  will  is  un- 
affected by  what  estate  the  father  has 
out  of  the  state,  or  how  the  will  disposes 
of  it.  Humphries  v.  Settlemeyer,  91  S.  C. 
389,  74  S.  E.  892. 

Adultery  is  the  illicit  intercourse  of 
two  persons,  one  of  whom,  at  least,  is 
married.  Hull  v.  Hull,  2  Strob.  Eq.  174,  7 
Am.  Dec.  207,  65  Am.  Dec.  356,  722,  26 
Am.  Rep.  32,  16  L.  R.  A.  499,  19  L.  R.  A. 
815,  20  L.  R.  A.  472,  23  L.  R.  A.  755,  59 
L.  R.  A.  152,  Ann.  Cas.  16B,  904. 

Lawful  marriage.  —  Where  evidence 
sustained  finding  that  testator's  second 
marriage  was  lawful,  provision  of  will 
whereby  testator,  who  was  survived  by 
lawful  child  of  first  marriage,  gave  more 
than  one-fourth  of  his  estate  to  his 
widow,  was  not  invalid.  Bennett  v.  Ben- 
nett, 195  S.  C.  1,  10  S.  E.  (2d)  23. 

Applied  in  Bannister  v.  Bannister,  150 
S.  C.  411,  148  S.  E.  228. 

See  generally,  as  to  value  of  devise, 
Humphries  v.  Settlemeyer,  91  S.  C.  389, 
74  S.  E.  892.  As  to  a  legacy  in  trust,  see 
Gore  v.  Clarke,  37  S.  C.  537,  16  S.  E.  614, 
20  L.  R.  A.  465,  22  L.  R.  A.  (N.  S.)  1269. 


§  8928.  Power  of  appointment  executed  by  general  gift. — A  general  de- 
vise of  the  real  estate  of  a  testator  or  testatrix,  or  of  the  real  estate  of  said 
testator  or  testatrix  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  or  her  will,  or  otherwise,  described  in  a  general  manner,  shall 


§  8928  Civil  Code  Page  1216 

be  construed  to  include  any  real  estate,  or  any  real  estate  to  which  such 
description  shall  extend,  as  the  case  may  be,  which  he  or  she  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power  unless  a  contrary  intention  shall  appear 
upon  the  face  of  the  will;  and  in  like  manner  a  bequest  of  the  personal  es- 
tate of  the  testator  or  testatrix  or  any  bequest  of  personal  property  de- 
scribed in  a  general  manner,  shall  be  construed  to  include  any  personal 
estate  or  any  personal  estate  to  which  such  description  shall  extend,  as  the 
case  may  be,  which  he  or  she  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power,  un- 
less a  contrary  intention  shall  appear  upon  the  face  of  the  will. 
1932  Code,  §  8928;  1930  (34)  1205. 

§  8S29.  Wills  fraudulent  as  against  creditors. — All  wills  and  testaments, 
limitations,  dispositions  or  appointment  of  or  concerning  any  lands,  tene- 
ments or  hereditaments,  or  of  any  rent,  profit,  term  or  charge  out  of  the 
same,  whereof,  any  person  or  persons,  at  the  time  of  his,  her  or  their  de- 
cease, shall  be  seized  in  fee  simple,  in  possession,  reversion  or  remainder, 
or  have  power  to  dispose  of  the  same,  by  his,  her  or  their  last  wills  and 
testaments,  shall  be  deemed  and  taken  (only  as  against  a  creditor  or  cred- 
itors, his,  her  and  their  heirs,  successors,  executors,  administrators  and  as- 
signs, and  every  of  them)  to  be  fraudulent,  and  clearly,  absolutely  and  ut- 
terly void,  frustrate,  and  of  none  effect,  and  pretense,  color,  feigned  or 
presumed  consideration,  or  any  other  matter  or  thing  to  the  contrary  not- 
withstanding: provided,  that  where  there  has  been  or  shall  be  any  lim- 
itation or  appointment,  devise  or  disposition,  of  or  concerning  any  lands, 
tenements  or  hereditaments,  for  the  raising  or  payment  of  any  real  and  just 
debt  or  debts,  or  any  portion  or  portions,  sum  or  sums  of  money,  for  any 
child  or  children  of  any  person,  other  than  the  heir  at  law,  according  to,  or 
in  pursuance  of,  any  marriage  contract  or  agreement  in  writing  bona  fide 
made  before  such  marriage,  the  same  and  every  of  them  shall  be  in  full 
force;  and  the  same  lands,  tenements  and  hereditaments  shall  and  may  be 
holden  and  enjoyed  by  every  such  person  or  persons,  his,  her  and  their 
heirs,  executors,  administrators  and  assigns,  for  whom  the  said  limitation, 
appointment,  devise  or  disposition  was  made,  and  by  his,  her  and  their 
trustee  or  trustees,  his,  her  and  their  heirs,  executors,  administrators  and 
assigns,  for  such  estate  or  interest  as  shall  be  so  limited  or  appointed,  de- 
vised or  disposed,  until  such  debt  or  debts,  portion  or.  portions,  shall  be 
raised,  paid  and  satisfied. 

1932  Code,  §  8929;  Civ.  C.  '22,  §  5348;  Civ.  C.  '12,  §  3576;  Civ.  C.  '02,  §  2488;  G.  S. 
1867;  R.  S.  2000;  3  and  4  W.  &  M.,  c.  14;  1712  (2)  533. 

See  generally,  Brock  v.  Kirkpatrick,  60      Rep.  847,  104  Am.  St.  Rep.  769,  L.  R.  A. 
S.  C.   322,   38  S.  E.  779,  784,  85  Am.   St.      1915B,  1005. 

§  8930.  Wills — where  proved. — Wills  shall  be  proved  before  the  judge  of 
probate  of  the  county  where  the  testator  resided;  or,  he  having  no  place 
of  residence  within  the  State,  in  the  county  where  the  greater  part  of  his 
estate  may  be. 

1932  Code,  §  8930;  Civ.  (_   -22,  §  5349;  Civ.  C.  '12,  §  3577;  Civ.  C.  '02,  §  2489;  G.  S. 
1868;  R.  S.  2001;  1789  (5)  108;  1839  (11)  59;  1868  (14)  77. 
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will  not  bar  the  right  to  dispute  the 
validity  of  the  provisions  of  the  will. 
Craig  v.  Beatty,  11  S.  C.  375,  44  L.  R.  A. 
(N.  S.)  792. 

Infancy  is  the  only  disability  made  an 
exception  to  the  four-year  period  to 
prove  will  in  solemn  form.  Wilkinson  v. 
Wilkinson.  178  S.  C,  194;  182  S.  E.  640. 

But  acquiescence  in  probate  in  the 
common-law  form  for  four  years  there- 
after, or  after  removal  or  disabilities, 
will  bar  this  proceeding.  Kinard  v.  Rid- 
dlehoover.  3  Rich.  258,  60  Am.  Dec.  356; 
Ward  v.  Glenn,  9  Rich.  127. 

Parties  to  probate  in  solemn  form. — 
Any  person  interested  in  invalidating  a 
will  is  a  proper  party  to  the  proof  of  the 
will  in  solemn  form  in  the  probate  court. 
Mordecai  v.  Canty,  86  S.  C.  470,  68  S.  E. 
1049,  28  L.  R.  A.  (N.  S.)  273,  Ann.  Cas. 
13C,  855,  Ann.  Cas.  14B,  427,  Ann.  Cas. 
14C.  535. 

And  the  ordinary,  on  application  for 
the  probate  of  a  will  in  solemn  form, 
can  revoke  the  probate  in  common  form 
by  his  predecessor.  Gibson  v.  Brown,  1 
N.  &  McC.  326,  78  Am.  St.  Rep.  173,  21 
L.  R.  A.  680. 

The  non-resident  next  of  kin  who  are 
ignorant  of  the  will  are  permitted  to 
litigate  it  for  fraud,  after  probate.  Mc- 
Dowall  v.  Peyton,  2  DeS.  313,  106  Am.  St. 
Rep.  643,  21  L,  R.  A.  682. 

If  witnesses  deny  their  attestation,  oth- 
er clear  proof  of  execution  is  admissible. 
Pearson  v.  Wightman,  1  Mill  336,  12  Am. 
Dec.  636,  40  Am.  Dec.  231,  232,  77  Am. 
St.  Rep.  476,  51  L.  R.  A.  (N.  S.)  929,  L. 
R.  A.  1916C.  1220,  Ann.  Cas.  14C,  905, 
Ann.  Cas.  15C.  1208,  Ann.  Cas.  16D,  1105; 
Howell  v.  House,  2  Mill  80. 

Testator's  signature  need  not  be  proved 
by  each  witness;  it  is  sufficient  if  proved 
by  others.  Welch  v.  Welch,  9  Rich.  133, 
43  Am.  Dec.  78,  77  Am.  St.  Rep.  470,  103 
Am.  St.  Rep.  157,  51  L.  R.  A.  (N.  S.) 
929,  939. 

To  complete  probate,  letters  testamen- 
tary must  be  granted.  In  re  Drayton,  4 
McC.  46. 

See  generally,  as  to  capacity,  Palmer 
v.  Mikell,  2  DeS.  342;  Hutton  v.  Bla- 
lock,  2  Mill  231:  Lee  v.  Lee,  4  McC.  183, 
17  Am.  Dec.  722,  61  Am.  Dec.  85,  71  Am. 
St.  Rep.  426,  16  L.  R.  A.  677,  35  L.  R.  A. 
118.  36  L.  R.  A.  724,  37  L.  R.  A.  273,  27 
L.  R.  A.  (N.  S.)  58,  76,  94;  Tomkins  v. 
Tomkins.  1  Bail.  92.  19  Am.  Dec.  1656,  71 
Am.  Dec.  130.  77  Am.  St.  Rep.  474,  36  L. 
R.  A.  733,  27  L.  R.  A.  (N.  S.)  36,  46,  28  L. 
R.  A.  (N.  S.)  274,  L.  R.  A.  1918D,  757, 
769;  Black  v.  Ellis,  3  Hill  68,  35  L.  R.  A. 


122,  39  L.  R.  A.  226,  27  L.  R.  A.  (N.  S.) 
296,  L.  R.  A.  1918D,  769.  762.  Ann.  Cas. 
18A,  620;  Boyd  v.  Boyd,  3  Hill  341,  L.  R. 
A.  1918D,  762;  Martin  v.  Teague,  2  Speer 
260,  31  Am.  St.  Rep.  690;  McNinch  v. 
Charles,  2  Rich.  229,  22  L.  R.  A.  370,  L.  R. 
A.  1918D,  755,  765;  Jones  v.  Harris,  3 
Rich.  14;  Wright  v.  Lewis,  5  Rich.  212,  55 
Am.  Dec.  714,  56  Am.  Dec.  429,  59  Am. 
Dec.  159,  28  Am.  Rep.  596,  114  Am.  St. 
Rep.  229,  L.  R.  A.  1916C,  951,  961;  Butler 
v.  Jennings,  8  Rich.  Eq.  87,  26  L.  R.  A.  (N. 
S.)  762,  10  A.  L.  R.  785;  McKnight  v. 
Wright,  12  Rich.  232,  36  L.  R.  A.  733,  28 
L.  R.  A.  (N.  S.)  273,  L.  R.  A.  1918D,  769; 
Jeter  v.  Tucker,  1  S.  C.  245. 

As  to  undue  influence,  see  Tillman  v. 
Hatcher.  Rice  271;  Farr  v.  Thompson, 
Chev.  37,  16  Am.  Dec.  260,  60  Am.  Dec. 
750,  31  Am.  St.  Rep.  677,  21  L.  R.  A.  419, 
11  L.  R.  A.  (N.  S.)  554,  12  L.  R.  A.  (N. 
S.)  364,  17  L.  R.  A.  (N.  S.)  479,  Ann.  Cas. 
14B,  1130,  6  A.  L.  R.  878;  Farr  v.  Thomp- 
son, 1  Speer  93,  24  L.  R.  A.  (N.  S.)  24, 
Ann.  Cas.  13C,  852;  Martin  v.  Teague,  2 
Speer  260,  31  Am.  St.  Rep.  690;  Farr  v. 
O'Neall,  1  Rich.  80,  16  Am.  Dec.  260,  55 
Am.  Dec.  128,  31  Am.  St.  Rep.  671,  686, 
11  L.  R.  A.  (N.  S.)  554,  17  L.  R.  A.  (N.  S.) 
479.  18  L.  R.  A.  (N.  S.)  100;  Floyd  v. 
Floyd,  3  Strob.  44,  49  Am.  Dec.  626,  56 
Am.  Dec.  429,  58  Am.  Dec.  271,  28  Am. 
St.  Rep.  345.  31  Am.  St.  Rep.  674,  687,  28 
A.  L.  R.  788;  Woodward  v.  James,  3 
Strob.  552,  51  Am.  Dec.  649,  56  Am.  Dec. 
430,  58  Am.  Dec.  272,  31  Am.  St.  Rep. 
676  687;  Means  v.  Means,  5  Strob.  167, 
92  Am.  Dec.  384,  31  Am.  St.  Rep.  675,  39 
L.  R.  A.  720;  Means  v.  Means,  6  Rich.  1; 
Kirkwood  v.  Gordon,  7  Rich.  474,  479,  62 
Am.  Dec.  418,  77  Am.  Dec.  502,  84  Am. 
Dec.  240,  86  Am.  Dec.  740,  92  Am.  Dec. 
680,  39  L.  R.  A.  332,  27  L.  R.  A.  (N.  S.) 
25,  52,  91,  Ann.  Cas.  15A,  362;  Jolliffe 
v.  Fanning,  10  Rich.  186,  34  L.  R.  A.  (N. 
S.)  964. 

As  to  validity,  see  Heyward  v.  Hazard, 
1  Bay  335,  39  L.  R.  A.  716.  As  to  invalid- 
ity, on  legal  grounds,  see  Jolliffe  v. 
Fanning,  10  Rich.  186,  34  L.  R.  A.  (N.  S.) 
964.  As  to  proof  of  execution  as  deter- 
mining the  will's  construction,  see  Prat- 
er v.  Whittle,  16  S.  C.  40,  46,  28  Am.  St. 
Rep.  358,  130  Am.  St.  Rep.  638,  34  L.  R. 
A.  (N.  S.)  967,  Ann.  Cas.  13B,  57.  As  to 
execution,  see  Wooster  v.  Wooster,  4 
Rich.  409.  As  to  verbal  instructions  be- 
fore execution,  see  Whitlock  v.  Ward- 
law,  7  Rich.  453.  As  to  probate  when  will 
is  not  produced,  see  Watkins  v.  Wat- 
kins.  13  Rich.  66,  77  Am.  St.  Rep.  474,  38 
L.  R.  A.  444. 


§  8933.  Proof  of  signatures  of  subscribing  witnesses. — Upon  occasion  of 
proving  a  will  in  solemn  form,  if  it  appear  to  the  judge  of  probate  that 
the  witnesses  to  the  will,  or  any  of  them,  are  dead,  or  insane,  proof  of  the 
handwriting  of  the  witnesses  so  dead  or  insane,  and  of  the  handwriting  of 
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the  testator,  shall  be  admitted  by  the  judge  of  probate  as  prima  facie  evi- 
dence that  the  testator  did  execute  the  will  in  question,  in  the  presence  of 
the  witnesses  thereto. 

1932  Code,  §  8933;  Civ.  C.  '22,  §  5352;  Civ.  C.  '12,  §  3580;  Civ.  C.  '02,  §  2492;  G.  S. 
1871;  R.  S.  2004;  1839  (11)  59. 


See  generally.  Hopkins  v.  DeGraffen- 
reid,  2  Bay  187,  35  L.  R.  A.  332,  Ann.  Cas. 
14C,  903;  Hopkins  v.  Albertson,  2  Bay 
484;  Sampson  v.  White,  1  McC.  74,  Ann. 
Cas.  14C,  904;  Duncan  v.  Beard,  2  N.  & 
McC.   400,   32  L.  R.  A.   181,   63  L.  R.   A. 


975,  Ann.  Cas.  12A,  1103;  Wooster  v. 
Wooster,  4  Rich,  409;  Verdier  v.  Verdier, 
8  Rich.  135,  28  Am.  St.  Rep.  358,  77  Am. 
St.  Rep.  474,  130  Am.  St.  Rep.  654,  51  L. 
R.  A.  (N.  S.)  949;  Thames  v.  Rouse, 
82  S.  C.  40,  62  S.  E.  254. 


§  8934.  Executor  to  have  affirmative  of  issue. — In  all  trials  upon  appeals 
from  the  probate  court,  in  which  the  question  of  will  or  no  will  is  in  issue, 
the  executor  or  parties  propounding  the  will  shall  be  admitted  to  open  the 
case,  and  to  reply  in  evidence  and  argument. 

1932  Code,  §  8934;  Civ.  C.  '22,  §  5353;  Civ.  C.  '12,  §  3581;  Civ.  C.  '02,  §  2493;  G.  S. 
1872;  R.  S.  2005;  1839  (11)  59. 


A  proceeding  to  prove  a  paper  purport- 
ing to  be  a  will  is  not  a  case  of  equitable 
nature,  but  is  rather  a  special  proceeding 
under  this  section,  in  which  case  either 
party  desiring  has  the  right  on  an  appeal 
from  a  decree  of  the  probate  court  to  a 
trial  de  novo  by  a  jury  in  the  circuit 
court  on  any  issue  of  fact  raised  on  such 
appeal  when  the  question  is  will  or  no 
will.  Meier  v.  Kornahrens,  113  S.  C.  270, 
102  S.  E.  285. 

And  on  appeal  the  issue  of  will  or  no 
will  is  tried  de  novo. — On  an  appeal 
from  the  probate  court,  in  proceedings  to 
prove  a  will  in  solemn  form,  where  the 
issue  was  raised  that  the  will  was  fraud- 
ulent and  void,  it  is  proper  for  the  cir- 
cuit court  to  try  the  issue  de  novo  on  is- 
sues framed  by  the  circuit  court  on  no- 
tice. In  re  Huntley,  67  S.  C.  55,  45  S.  E. 
132.  See  also,  Peeples  v.  Smith,  8  Rich. 
90;  Prater  v.  Whittle,  16  S.  C.  40,  46,  28 
Am.  St.  Rep.  358,  130  Am.  St.  Rep.  638, 
34  L.  R.  A.  (N.  S.)  967,  Ann.  Cas.  13B, 
57;  Johnson  v.  Johnson,  160  S.  C.  158, 
158  S.  E.  264. 

And  on  proponent's  appeal  to  circuit 
court,  contestant,  although  not  appeal- 
ing on  asking  that  decree  be  sustained 
on  additional  grounds,  may  propose  ad- 
ditional issues.  Johnson  v.  Johnson,  160 
S.  C.  158,  158  S.  E.  264. 

But  it  must  be  tried  by  the  court,  and 
an  issue  of  fact  can  only  be  referred  to 
the  jury  under  Circuit  Court  Rule  28.  In 
re  Shier,  35  S.  C.  417,  14  S.  E.  931,   127 


Am.  St.  Rep.  554,  Ann.  Cas.  17B.  904. 

Refusal  to  allow  contestant  to  close  is 
not  error. — Under  this  section,  error  can- 
not be  predicated  on  a  refusal  to  allow 
the  contestant  to  close  the  argument, 
whether  he  offered  evidence  or  not.  Ex- 
parte  Brock,  37  S.  C.  348,  16  S.  E.  38,  51 
L.  R.  A.  (N.  S.)  957.  See  Gable  v.  Rauch, 
50  S.  C.  95,  27  S.  E.  555,  77  Am.  St.  Rep. 
474,  3  L.  R.  A.  (N.  S.)  173,  27  L.  R.  A. 
(N.  S.)  7,  54,  51  L.  R.  A.  (N.  S.)  930. 

Nor  is  refusal  to  submit  issue  of  tes- 
tator's residence. — Under  this  section,  on 
appeal  from  an  order  of  the  probate 
judge  declaring  a  will  a  nullity,  the  re- 
fusal to  submit  the  issue  as  to  the  place 
of  testator's  residence  at  the  time  of  his 
death,  on  the  trial  of  the  issue  of  "will  or 
no  will,"  was  held  not  error.  Henson  v. 
Wolfe,  130  S.  C.  273,  125  S.  E.  293. 

See  generally,  Farr  v.  Thompson,  1 
Speer  93,  24  L.  R.  A.  (N.  S.)  24,  Ann.  Cas. 
13C.  852;  Floyd  v.  Floyd,  3  Strob.  44,  49 
Am.  Dec.  626,  56  Am.  Dec.  429,  58  Am. 
Dec.  271,  28  Am.  St.  Rep.  345,  31  Am.  St. 
Rep.  674,  687,  28  A.  L.  R.  788;  Jones  v. 
Harris,  3  Rich.  14;  Means  v.  Means,  6 
Rich.  1;  Watkins  v.  Watkins,  13  Rich.  66, 
77  Am.  St.  Rep.  474,  38  L.  R.  A.  444;  In 
re  Huntley,  67  S.  C.  55,  45  S.  E.  132. 

As  to  costs,  see  McKnight  v.  Wright,  12 
Rich.  232,  36  L.  R.  A.  738,  28  L.  R.  A. 
(N.  S.)  273,  L.  R.  A.  1918D,  769;  Ben- 
nett v.  Matthews,  5  S.  C.  478,  62  L.  R.  A. 
856. 


§  8936.  Foreign  probates  admitted  to  probate  upon  exemplification  and 
certificate. — If  a  will  be  regularly  proved  in  any  foreign  court,  an  exempli- 
fication of  such  will  may  be  admitted  to  probate  in  this  State  upon  the 
exemplification  and  certificate  of  the  judge  of  the  court  of  probate;  and  the 
exemplification  shall  also  be  evidence  of  the  devise  of  lands  in  this  State 
where  the  title  of  land  comes  in  question:  provided,  that  if  the  will  be  not 


Page  1221  Wills  and  Testaments  §  8940 

proved  in  solemn  form,  the  parties  interested  against  the.  will  shall  not  be 
concluded  by  such  probate,  but  may  examine  witnesses  as  to  the  sanity  of 
the  testator,  or  as  to  any  fraud  or  imposition  practiced  upon  him  in  obtain- 
ing the  will;  and  the  other  side  may  apply  for  an  order  to  perpetuate  testi- 
mony in  support  of  the  will. 

1932  Code,  §  8936;  Civ.  C.  '22,  §  5355;  Civ.  C.  '12,  §  3583;  Civ.  C.  '02,  §  2495;  G.  S. 
1875:  R.  S.  2007;  1759  (4)  102. 

Executor    must    qualify. — This    section  was   executed   according   to   the   law    of 

does  not  dispense  with  the  necessity  of  that   state,   but   does   not   establish   that 

the  qualification  of  the  executor  under  the  will  was  executed  according  to  the 

the  laws  of  this  State.  Southern  Ry.  Co.  law  of  South  Carolina.  Blount  v.  Walker, 

v.  Moore.  158  S.  C.  446,  155  S.  E.  740,  745.  134  U.  S.  607,  10  S.  Ct.  606,  33  L.  Ed.  1036. 

And  where  there  are  in  this  State  as-  See  generally,  Gause  v.  Gause,  4  McC. 

sets   of   a   testator,   a   citizen   of   another  382;  Sully  v.  Gunter,  13  Rich.  72,  5  L.  R. 

state  whose  will  is  there  probated,  the  A.  (N.  S.)  968;  Abrams  v.  Moseley,  7  S. 

executor  of  the  home  state  may  file  an  C.  150;  Patterson  v.  Pagan,  18  S.  C.  584; 

exemplified  copy  of  the  will  in  this  State,  Thornton  v.  Dean,  19  S.  C.  583,  45  Am. 

qualify  as  executor  under  our  laws,  and  Rep.  796,   55  Am.  Rep.  611,  46  Am.  St. 

proceed   to   administer   the   assets   found  Rep.  201,  91  Am.  St.  Rep.  733,  55  L.  R. 

here.  Southern  Ry.  Co.  v.  Moore,  158  S.  A.  943,  62  L.  R.  A.  42;  Graveley  v.  Grave- 

C.  446,  155  S.  E.  740,  745.  ley,  20  S.  C.  93;  Graveley  v.  Graveley,  25 

But  probate  in  another  state  does  not  S.  C.  1,  60  Am.  Rep.  478,  27  L.  R.  A.  113, 

establish    execution   according   to    South  29  L.  R.  A.  644,  L.  R.  A.  1915A,  431,  433; 

Carolina  law.— The  probate  of  a  will  in  Blount  v.  Walker,  28  S.  C.  545,  6  S.   E. 

another   state   establishes   that   the   will  558,  64  L.  R.  A.  898. 

§  8937.  Nuncupative  wills  exceeding  fifty  dollars  to  be  proved  by  three 
witnesses. — No  nuncupative  will  shall  be  good  where  the  estate  thereby  be- 
queathed shall  exceed  the  value  of  fifty  dollars,  that  is  not  proved  by  the 
oaths  of  three  witnesses  at  the  least,  who  were  present  at  the  making 
thereof,  and  bid  by  the  testator  to  bear  witness  that  such  was  his  will,  or 
words  to  that  effect;  nor  unless  such  will  was  made  in  the  last  sickness  of 
the  deceased,  in  the  house  or  place  where  he  or  she  shall  die. 

1932  Code,  §  8937;  Civ.  C.  '22,  §  5356;  Civ.  C.  '12,  §  3584;  Civ.  C.  '02,  §  2496;  G.  S. 
1876;  R.  S.  2008;  29  C.  2,  c.  3;  1712  (2)  528;  1789  (5)  107. 

See   generally,    McGee   v.   McCants,    1      636;  Ex  parte  Turner,  24  S.  C.  211,  214. 
McC.  517,  92  Am.  Dec.  383,  15  L.  R.  A. 

§  8938.  Time  of  proving  nuncupative  wills. — No  testimony  shall  be  ad- 
mitted to  prove  any  nuncupative  will  if  six  months  have  elapsed  after 
speaking  the  pretended  testamentary  words,  except  such  testimony  or  the 
substances  thereof  were  committed  to  writing  within  six  days  after  the 
making  of  the  said  will,  and  then  twelve  months  shall  be  allowed,  and  no 
more,  for  the  probate  of  such  will. 

1932  Code,  §  8938:  Civ.  C.  '22,  §  5357;  Civ.  C.  '12,  §  3585;  Civ.  C.  '02,  §  2497;  G.  S. 
1877;  R.  S.  2009;  1789  (5)  107. 

§  8939.  Competency  of  witnesses  to  nuncupative  will. — All  such  witnesses 
as  are  and  ought  to  be  allowed  to  be  good  witnesses  upon  trial  at  law  by 
the  laws  and  customs  of  this  State  shall  be  deemed  good  witnesses  to  prove 
any  nuncupative  will,  or  anything  relating  thereunto. 

1932  Code,  §  8939;  Civ.  C.  '22,  §  5358;  Civ.  C.  '12,  §  3586;  Civ.  C.  '02,  §  2498;  G.  S. 
1878;  R.  S.  2010;  4  Ann.,  c.  16;  1712  (2)  435;  1733  (3)  342. 

§  8940.     Kindred  to  be  cited  that  they  may  contest   nuncupative  will. — 

No  nuncupative  will  shall  at  any  time  be  received  to  be  proved,  unless 
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process  shall  have  first  issued  to  call  in  the  widow  or  next  of  kindred  to  the 
deceased,  to  the  end  that  they  may  contest  the  same,  if  they  please. 

1932  Code.  §  8940;  Civ.  C.  '22,  §  5359;  Civ.  C.  '12.  §  3587;  Civ.  C.  '02,  §  2499;  G.  S. 
1879;  R.  S.  2011;  1789  (5)  107. 

§  8941.  Soldiers'  and  mariners'  wills. — Any  soldier  being  in  actual  mili- 
tary service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his 
movable,  wages  and  personal  estate  as  he  or  they  might  have  done  at 
common  law. 

1932  Code,  §  8941;  Civ.  C.  '22,  §  5360:  Civ.  C.  '12,  §  3588;  Civ.  C.  '02,  §  2500;  G.  S. 
1880;  R.  S.  2012;  29  C.  2,  c.  3;  1712  (2)  529. 

A  letter  written  by  a  world  war  soldier,  ficiary,  notwithstanding  the  fact  that  no 

in  actual  military  service,  to  his  foster  effort  was  made  to  probate  the  letter  as 

mother,  willing  certain  war  risk  insur-  his  last  will,  in  accordance  with  this  sec- 

ance  to  his  foster  parents,  was  held  suf-  tion.  Morgan  v.  United  States,  13  F.  (2d) 

ficient  to  effect  a  change  of  the  bene-  763. 

§  8942.  "Writing"  to  include  typewriting. — Wherever  the  word  "writing" 
is  used  in  this  title  and  chapter  it  shall  be  construed  to  include  typewriting; 
and  any  and  all  wills  and  testaments  heretofore  or  hereafter  admitted  to 
probate  which  may  have  been,  or  may  be,  in  typewriting  are  hereby  vali- 
dated and  confirmed  and  declared  to  be  as  effectual  as  they  would  have 
been  had  they  been  written  by  hand. 

1932  Code,  §  8942;  Civ.  C.  '22,  §  5361;  Civ.  C.  '12,  §  3589;  1909  (26)  82. 

§  8S43.  Fixing  time  for  probating  wills. — Every  executor,  devisee,  legatee, 
trustee,  guardian,  attorney  or  other  person  having  in  his  possession,  cus- 
today  or  control  any  last  will  and  testament,  including  any  codicil  or  codi- 
cils thereto,  of  any  person  hereafter  dying  shall,  within  thirty  days  after 
notice  or  knowledge  of  the  death  of  the  testator  or  testatrix,  deliver  such 
last  will  or  testament,  including  any  codicil  or  codicils  thereto,  to  the  judge 
of  the  probate  court  having  jurisdiction  to  admit  the  same  to  probate,  and 
thereupon  such  judge  of  probate  shall  file  the  same  in  his  court,  and  if  pro- 
ceedings for  the  probate  thereof  are  not  begun  within  thirty  days  he  shall 
publish  a  notice  of  such  delivery  and  filing  in  one  of  the  newspapers  in  his 
county  for  fifteen  days. 

1932'  Code,  §  8943;  Civ.  C.  '22.  §  5362;  1912  (27)  765. 

Applied   in  In  re  Crawford,   46   S.   C.      L.  R.  A.  77. 
299,  24  S.  E.  69,  57  Am.  St.  Rep.  684,  32 

§  8944.  Probate  judge  may  institute  proceedings. — In  case  it  shall  be 
known  or  brought  to  the  knowledge  of  the  judge  of  the  probate  court  to 
whom  any  last  will  and  testament  may  be  delivered,  as  hereinbefore  pro- 
vided, that  any  of  the  devisees  or  legatees  named  in  such  last  will  and 
testament  labors  under  any  disability,  then  it  shall  be  the  duty  of  such 
judge  of  probate  to  require  the  general  guardian,  committee  or  trustee  of 
any  of  the  devisees  or  legatees  so  laboring  under  disability,  to  institute  and 
prosecute  proceedings  for  the  probate  of  such  last  will  and  testament, 
where  such  proceedings  have  not  been  instituted  by  some  other  person 
within  a  reasonable  time  after  the  delivery  to  and  filing  by  him  of  such 
last  will  and  testament.  In  the  event  there  be  no  such  general  guardian, 
committee  or  trustee,  or  if  such  proceedings  are  not  instituted  by  such 
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guardian,  committee  or  trustee,  within  reasonable  time,  the  judge  of  pro- 
bate shall  appoint  some  fit  and  proper  person  as  guardian  ad  litem  to  in- 
stitute and  prosecute  such  proceedings. 

1932  Code,  §  8944;  Civ.  C.  '22,  §  5363;  1912  (27)  765. 

§  8945.  Wills  and  codicils  not  filed  within  one  year  after  death  of  testa- 
tor null  and  void  as  to  certain  subsequent  purchasers  and  encumbrancers. — 

Every  last  will  and  testament,  including  any  codicil  or  codicils  thereto  here- 
after becoming  effective,  shall  be  null  and  void  as  to  subsequent  purchasers 
or  encumbrancers  for  value  without  notice  of  property  included  in  said 
will  unless  the  same  be  filed  for  probate,  in  one  of  the  modes  allowed  by 
law,  within  one  year  after  the  death  of  the  testator  or  testatrix. 
1932  Code,  §  8945;  Civ.  C.  '22,  §  5364;  1912  (27)  765;  1935  (35)  190. 

§  8946.     Penalty. — Any  executor,   devisee,  legatee,   guardian,   attorney   or 
other  person  who  shall  fail  to  deliver  any  last  will  and  testament,  including 
any  codicil  or  codicils  thereto,  as  required  in  section  8943,  upon  conviction 
thereof,  shall  be  punished  as  for  a  misdemeanor. 
1932  Code,  §  8946;  Civ.  C.  '22,  §  5365;  Cr.  C.  '22,  §  121;  1912  (27)  765. 

§  8947.  Further  penalty. — Any  person  who  shall  intentionally  or  fraudu- 
lently destroy,  suppress,  conceal  or  fail  to  file  with  the  judge  of  the  probate 
court  having  jurisdiction  to  admit  it  to  probate  any  last  will  and  testament, 
including  any  codicil  or  codicils  thereto,  for  the  purpose  and  with  the 
intent  to  prevent  the  institution  of  proceedings  for  its  probate  shall,  upon 
conviction  thereof,  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  not  more  than  one  year,  or  both,  in  the  discre- 
tion of  the  court. 
1932  Code,  §  8947;  Civ.  C.  '22,  §  6566;  Cr.  C.  '22,  §  122;  1912  (27)  765. 

§  8948.  Wills  executed  and  probated  in  other  States  admitted  to  probate. — 
Whenever  the  last  will  and  testament  of  any  person  deceased  shall  have 
been  admitted  to  probate  in  any  State  or  territory  of  the  United  States, 
other  than  South  Carolina,  in  conformity  with  the  laws  of  the  State  in 
which  probated,  and  when  such  will  is  offered  for  probate  in  the  State  of 
South  Carolina  the  same  shall  be  admitted  to  probate  by  the  probate  courts 
of  this  State  upon  the  filing  of  true  and  duly  authenticated  copies  of  said 
will  and  probate  proceedings  of  the  court  wherein  said  will  shall  have  been 
originally  probated,  regardless  of  any  provisions  of  law  of  this  State  re- 
lating to  the  witnessing  and  attestation  of  wills. 
1932  Code,  §  8948;  1930  (36)  1114;  1931  (37)  381. 

§  8949.  Effect  of  such  wills  being  probated  in  South  Carolina. — Whenever 
any  will  of  any  person  deceased  has  been  duly  admitted  to  probate  in  any 
State  or  territory  of  the  United  States  other  than  South  Carolina,  in  con- 
formity with  the  laws  of  the  State  wherein  probated,  and  shall  have  been 
duly  admitted  to  probate  in  this  State  as  provided  for  under  section  8948, 
then  said  will  shall  be  construed  to  pass  title  to  property,  real,  personal 
or  mixed,  in  accordance  with  the  terms  and  provisions  contained  in  said 
will,  notwithstanding  any  Act  or  rule  of  law  governing  the  form,  execution 
and  attestation  of  wills  executed  in  this  State:  provided,  however,  that  the 
provisions  of  sections  8948  to  8950  shall  only  apply  to  the  admission  to 
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probate  of  such  wills  and  shall  in  no  wise  affect  the  construction  of  wills 
as  now  established  by  law. 
1932  Code,  §  8949;  1930  (36)   1114;  1931   (37)  381. 

§  8950.  Such  wills  to  be  admitted  to  probate. — Any  wills  falling  within 
the  provisions  of  sections  8948  to  8950,  shall  be  received  by  the  probate 
courts  of  South  Carolina  and  admitted  to  probate,  regardless  of  whether  or 
not  the  testator  or  testatrix  may  have  died  before  the  passage  of  this 
section.  Provided,  however,  that  the  provisions  of  sections  8948  to  8950 
shall  not  apply  to  wills  in  which  the  testators  or  testatrices  died  before 
November  1st,  1929,  but  any  such  wills  coming  under  the  provisions  of  said 
sections  shall  be  admitted  to  probate  as  provided  herein  if  the  testators  or 
testatrices  died  subsequent  to  November  1st,  1929. 
1932  Code,  §  8950;   1930  (36)   1114. 

§  8950-1.  Admit  to  probate  copies  wills  probated  and  filed  in  Dominion  of 
Canada. 

(1)  Authorized — evidence   of    devise   of    property — proof — contest. — If    a 

will  be  regularly  proved  in  any  court  of  any  of  the  provinces  or  territories 
of  the  Dominion  of  Canada,  or  an  authentic  notarial  will  be  filed  without 
proof  in  conformity  with  the  laws  of  the  province  of  Quebec,  in  said  Domin- 
ion of  Canada,  a  true  and  duly  authenticated  copy  of  such  will  may  be 
admitted  to  probate  in  this  State  upon  a  certificate  of  the  proper  officer 
of  the  court  wherein  same  is  probated,  or  of  the  notary  who  has  the  same 
on  file,  regardless  of  any  provisions  relating  to  the  witnessing  and  attesta- 
tion of  wills;  and  the  same  shall  be  evidence  of  the  devise  of  property, 
real,  personal  or  mixed,  in  this  State  where  the  title  to  such  property  comes 
in  question:  provided,  that  if  the  will  be  not  proved  in  solemn  form,  the 
parties  interested  against  the  will  shall  not  be  concluded  by  such  probate, 
but  may  examine  witnesses  as  to  the  sanity  of  the  testator,  or  as  to  any 
fraud  or  imposition  practiced  upon  him  in  obtaining  the  will;  and  the 
other  side  may  apply  for  an  order  to  perpetuate  testimony  in  support  of  the 
will. 

(2)  Effect  of  admitting  such  wills  to  probate. — Whenever  the  will  of  any 
person  deceased  has  been  duly  admitted  to  probate  in  any  of  the  provinces 
or  territories  of  the  Dominion  of  Canada,  including  authentic  notarial  wills 
filed  with  a  notary  in  conformity  with  the  laws  of  the  province  of  Quebec, 
in  said  Dominion  of  Canada,  and  shall  have  been  duly  admitted  to  probate 
in  this  State,  then  said  will  shall  be  construed  to  pass  title  to  property,  real, 
personal  or  mixed,  in  accordance  with  the  terms  and  provisions  contained 
in  said  will,  notwithstanding  any  act  or  rule  of  law  governing  the  form, 
execution  and  attestation  of  wills  executed  in  this  State:  provided,  how- 
ever, that  the  provisions  of  this  sub-section  shall  only  apply  to  the  admis 
sion  to  probate  of  such  wills  and  shall  in  no  wise  affect  the  construction  of 
wills  as  now  established  by  law. 

1940  (41)  1761. 
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CHAPTER  176 

Settlement  of  Estates  of  Decedents 

Letters  Testamentary  and  Probate  Proceedings,  §  8951. 

Administration  of  Intestate  or  Derelict  Estates,  §  8968. 

Inventories  and  Appraisements,  §  8987. 

Debts  and  Legacies,  §  8993. 

Accounts  and  Commissions  of  Executors,  §  9012. 

Settlement  and  Distribution  of  Estates,  §  9021. 

Liability  of  Heirs  and  Devisees,  §  9029. 


ARTICLE   1 
Letters  Testamentary  and  Probate  Proceedings 


8951.  Administration  C.  T.  A.  8959. 

8952  thru  8954.  Nonresident  as  executor.  8960, 

8955.  Powers  of  foreign  personal  repre-  8962. 
sentative.  8963. 

8956.  Administration  of  two   estates   by  8964. 
same  representative.  8965. 

8957.  Oath  of  representative.  8966. 

8958.  Bond  of  administrator  C.  T.  A.  8967. 


Premium  on  bond. 
8961.  Contents  of  bond. 
When  bond  required. 
Infirm  or  distant  executors. 
When    probate    sufficient. 
Probate  of  nuncupative  will. 
Representative   to   be   of  age. 
When  debtor  executor. 


§  8951.  Letters  of  administration  with  the  will  annexed — rules  governing 
appointment. — Whenever  a  deceased  person  shall  have  left  a  will  in  writ- 
ing without  having  appointed  an  executor  therein,  or,  having  appointed  one 
or  more  executors,  all  of  them  shall  have  departed  this  life  without  having 
qualified  thereon,  or,  being  alive,  shall  have  refused  to  qualify,  or,  some 
or  all  of  them  having  qualified,  shall  have  departed  this  life,  leaving  the 
estate  not  fully  administered,  or  been  discharged  by  the  order  of  the  pro- 
bate judge,  it  shall  be  the  duty  of  the  judge  of  probate,  in  whose  court 
such  wills  have  been  proved,  to  grant  letters  of  administration,  with  the 
will  annexed  to  such  persons  as  shall  have  the  greatest  interest  in  sustain- 
ing such  will,  in  the  order  of  their  interest.  And  in  case  no  person  taking 
interests  under  such  will  shall  apply  within  three  months  after  the  death 
of  the  testator,  then  to  the  greatest  creditor  or  creditors;-  and  in  default  of 
such  applying,  then  to  such  other  persons  as  may  apply  therefor.  All  sales 
heretofore  made  by  administrators  cum  testamento  annexo  under  the 
powers  of  sale  contained  in  wills  upon  which  administration  cum  testa- 
mento annexo  had  been  duly  granted  after  the  executors  of  said  wills  had 
been  duly  discharged  by  the  judge  of  probate,  are  hereby  validated  and 
confirmed.  The  probate  judge  may  accept  the  resignation  of  the  executors 
when  in  his  opinion  such  resignation  will  not  be  injurious  to  the  estate,  and 
in  such  cases  he  shall  appoint  an  administrator  or  administrators  with  the 
will  annexed  as  in  case  of  failure  to  qualify. 

1932  Code,  §  8951;  Civ.  C.  '22,  §  5367;  Civ.  C.  '12,  §  3590;  Civ.  C.  '02,  §  2501;  G.  S. 
1881;  R.  S.  2013;  1880  (17)  363;  1856  (17)  533:  1916  (29)  701;  1918  (30)  737. 


This  section  is  not  intended  to  bind  the 
probate  judge  by  the  individual  inclina- 
tions of  persons  applying  as  to  the  vali- 


dity of  the  will,  but  "the  greatest  in- 
terest" means  the  interests  appearing  on 
the  face  of  the  will.   Ex  parte  Wessinger, 
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63  S.  C.  130.  41  S.  E.  17.  Ex  parte.  Crafts,  28  S.  C.  281,  5  S.  E.  718, 

Yet  this  section  is  undoubtedly  imper-  720,    108  Am.   St.   Rep.   414. 

ative  on  the  probate  judge,  who  shall  ap-  Letters  testamentary  cannot  be  granted 

point  the  persons  preferred,  and  in  the  to  one  as  executor,  not  nominated  by  the 

order  of  preference.  But  the  section  itself  will.   Blakely   v.   Frazier,   20   S.   C.    144, 

takes    cognizance    of   the    fact    that    the  Am.  Cas.  13B,  1163. 

preferred  persons  may  not  be  willing  to  And  a  non-resident  of  the  State  cannot 

take  upon  themselves  the  duties  and  re-  be  appointed  administrator.  Burkhim  v. 

sponsibilities  of  the  appointment,  and  in  Pinkhussohn,  58  S.  C.  469,  36  S.  E.  908,  1 

that  case  the  probate  judge  may  appoint  L.  R.  A.  (N.  S.)  342.  48  L.  R.  A.  (N.  S.) 

such    other   persons   as   may   apply.    Ex  860.  Ann.  Cas.  15A,  57.  See  also,  Smith  v. 

parte  Crafts,  28  S.  C.  281,   5  S.  E.  718,  Wingo,    Rice    287;    State    v.    Watson,    2 

720,  108  Am.  St.  Rep.  414.  Speers  97;  Rose  v.  Thornley,  33  S.  C.  313, 

And    appointment   is   a    judicial   act —  12  S.  E.   11. 

When  such  other  person  is  appointed  by  See  generally,  as  to  who  is  such  credi- 

the  probate  court — being  a  court  of  rec-  tor  as  provided  by  section,  Burkhim  v. 

ord,  and  having  jurisdiction  of  the  sub-  Pinkhussohn,  58  S.  C.  469,  36  S.  E.  908, 

ject— it  is  a  judicial  act,  judgment,  which  1  L.  R.  A.  (N.  S.)  342,  48  L.  R.  A.  (N.  S.) 

must  be  assumed  to  have  been  rightly  860,  Ann.  Cas.  15A,  57. 
rendered,    until    the    contrary    appears. 

§  8952.  Nonresident  act  as  executor,  administrator,  guardian  or  cmmittee 
or  trustee. — No  letters  testamentary,  letters  of  guardianship,  or  appointment 
of  committee  or  trustee  shall  be  granted  or  issued  to  any  non-resident  in- 
dividual by  the  probate  judge  or  courts  of  common  pleas  of  this  State,  un- 
less such  applicant  for  such  appointment  as  administrator,  guardian,  or 
committee  or  trustee  shall  first  enter  nto  and  file  approved  fiduciary  bond 
in  same  manner,  upon  the  same  conditions,  in  the  same  sum,  and  with  like 
surety  as  is  required  by  law  with  respect  to  resident  administrators,  guar- 
dians, committees  and  trustees,  nor  unless  such  applicant  for  such  appoint- 
ment shall  first  file  with  the  probate  judge  or  clerk  of  court  of  common 
pleas  where  such  application  for  appointment  is  made,  his  or  its  consent  in 
writing,  that  service  of  all  claims,  demands,  debts,  dues,  summons  and  any 
other  process  of  pleadings,  in  suits  or  actions,  relating  to  the  administration 
of  estate  in  his  or  its  charge  in  this  state,  by  service  of  the  same  upon  such 
resident  of  said  county  as  may  be  appointed,  in  such  written  instrument, 
and  in  the  event  of  the  death,  removal,  resignation  absence  from  the  state, 
or  any  other  inability  to  obtain  service  upon  said  agent  named  in  said 
written  instrument,  or  any  successor  named  by  smilar  instrument  filed 
with  the  probate  judge  or  clerk  of  court  of  common  pleas,  then  upon  the 
probate  judge  or  clerk  of  court  of  common  pleas  of  said  county,  provided 
that  nothing  herein  contained  shall  require  a  non-resident  trustee  named  as 
such  trustee  under  a  will  executed  at  the  time  when  such  trustee  is  a  non- 
resident to  give  bond  or  make  reports  to  the  probate  courts  or  the  courts 
of  common  pleas  in  South  Carolina,  or  shall  prevent  an  executor  in  ad- 
ministering an  estate  from  paying  any  legacy  so  directed  under  the  will 
to  such  foreign  trustee. Provided,  that  no  corporation  created  by  another 
State  of  the  United  States  or  by  any  foreign  State,  kingdom,  or  government 
shall  be  eligible  or  entitled  to  qualify  or  serve  in  this  State  as  executor,  ad- 
ministrator, guardian,  or  committee  of  the  estate  of  any  person  domiciled 
in  this  State  at  the  time  of  his  death,  whether  or  not  the  said  decedent  shall 
die  testate  or  intestate. 

Provided,  that  this  section  shall  not  apply  to  any  estate  in  process  of  ad- 
ministration May  11,  1935. 

Provided,  further,  that  in  all  cases  where  letters  testamentary  are  is- 
sued, or  have  been  issued,  to  a  non-resident,  who,  at  the  time  of  the  execu- 
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tion  of  the  will  or  codicil,  appointing  him  as  such  executor,  was  a  non- 
resident of  the  State  of  South  Carolina,  and  the  will  did  not  require  of  such 
executor  the  giving  of  a  bond  or  other  security,  then  and  in  every  such 
case,  the  probate  court  having  jurisdiction  may,  in  its  discretion,  at  any 
time  after  the  end  of  twelve  months  from  the  commencement  of  such  ad- 
ministration, should  the  estate  then  not  be  fully  distributed,  release  the 
surety  upon  such  bond,  provided,  it  then  be  made  to  appear  that  all  debts 
of  said  estate  have  been  settled  and  discharged,  and  it  further  then  be 
made  to  appear  that  such  personal  representative  has  fully  and  properly 
accounted  for  his  acts  up  to  the  time  of  such  release,  and  has  within  this 
State  all  assets  of  the  estate  with  which  he  or  she  is  then  chargeable. 

And  provided,  further,  that  nothing  contained  herein  shall  operate  or  be 
construed  to  release  the  surety  or  sureties  upon  the  bond  of  the  executor 
from  any  liability  incurred  prior  to  the  release  herein  provided  for. 

And,  provided,  further,  that  all  beneficiaries  under  such  will  are  duly 
made  parties  to  the  proceeding  for  such  release,  to  the  end  that  their  rights 
and  interests  may  be  fully  protected  by  the  court. 

1932  Code,  §  8952;  Civ.  C.  '22,  §  5368;  Civ.  C.  '12,  §  3591;  1902  (23)  1064;  1933  (38) 
200;  1934  (38)  1402;  1935  (39)  387;  1937  (40)  523. 

§  8953.  Powers  of  nonresident  executor. — Upon  the  granting  of  such  let- 
ters such  nonresident  executor  shall  be  vested  with  all  the  powers  of  resi- 
dent executors. 

1932  Code,  §  8953;  Civ.  C.  '22,  §  5369;  Civ.  C.  '12,  §  3592;  1902  (23)  1064. 

§  8954.     Renunciation  of  office  by  nonresident  executor — how  established. 

— After  the  lapse  of  twelve  months  from  the  date  of  the  admission  to  pro- 
bate of  any  will  in  this  State,  if  it  be  made  to  appear  to  the  satisfaction  of 
the  probate  judge  of  the  county  where  such  will  has  been  admitted  to 
probate  that  any  executor  named  in  said  will  is  a  nonresident  of  this  State 
and  has  not  prior  thereto  qualified  upon  said  will  then  it  shall  be  the  duty 
of  the  said  probate  judge  to  cite  such  executor  to  qualify  before  him  on  a 
day  named  in  the  citation,  which  shall  be  not  less  than  sixty  days  from  the 
date  thereof,  and  such  citation  shall  be  served  upon  such  nonresident 
executor  in  the  manner  now  required  by  law  with  regard  to  an  executor 
who  may  have  changed  his  domicile  beyond  the  limits  of  this  State;  and  if 
such  nonresident  executor  fails  to  appear  in  person  or  by  attorney  upon 
the  day  named,  or,  appearing,  shall  fail  to  disprove  that  he  is  a  non-resident, 
and  failing  so  to  appear  or  disprove  that  he  is  a  nonresident,  shall  not  with- 
in thirty  days  after  the  day  fixed  in  said  citation  qualify  in  the  manner 
herein  provided  for  nonresident  executors,  then  such  failure  shall  be  re- 
ceived as  a  formal  renunciation  by  him  of  his  appointment  or  nomination 
as  executor  under  the  terms  of  said  will. 

1932  Code,  §  8954;  Civ.  C.  '22,  §  5370;  Civ.  C.  '12,  §  3593;  1902  (23)  1064. 

§  8955.  Powers  of  foreign  administrators  and  executors  as  to  estates  of 
nonresident  decedents. — Whenever  letters  testamentary  have  been  issued 
heretofore  or  hereafter  by  the  courts  of  any  foreign  country  or  State  of  the 
United  States  other  than  South  Carolina  in  conformity  with  the  laws  of 
such  country  or  State,  or  whenever  letters  of  administration  have  been 
granted  in  like  manner  by  such  courts,  the  executor  or  executrix  to  whom 
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letters  testamentary  have  been  so  issued  or  the  administrator  or  adminis- 
tratrix so  appointed  is  hereby  authorized,  if  otherwise  lawfully  empowered 
so  to  do,  to  execute  valid  satisfactions  of  mortgages  and/or  to  transfer 
shares  of  the  capital  stock  of  a  corporation  chartered  under  the  laws  of  the 
State  of  South  Carolina  and  of  a  national  banking  corporation  organized 
under  the  laws  of  the  United  States,  having  its  banking  office  within  this 
State,  owned  by  the  estate  of  any  decedent  non-resident  of  this  State,  and 
to  collect,  satisfy,  compromise,  release,  assign  and  transfer  all  debts,  and 
all  instruments  in  writing  evidencing  such  debts,  due  to  or  owned  by  the 
estate  of  any  decendent  non-resident  of  this  State,  owed  by  any  resident  of 
this  State,  or  corporation  organized  under  the  laws  of  this  State,  or  by  any 
national  banking  corporation  organized  under  the  laws  of  the  United 
States,  having  its  banking  office  within  this  State,  without  having  letters 
testamentary  issued  or  administration  granted  in  such  estates  by  the  courts 
of  this  State:  provided,  however,  that  nothing  contained  in  this  section  shall 
be  construed  to  modify  or  change  any  provision  or  requirements  of  the 
present  inheritance  tax  laws  of  South  Carolina:  provided,  further,  that  with 
the  satisfaction  of  any  mortgage  recorded  under  the  provisions  of  this  sec- 
tion there  shall  be  recorded  a  certified  copy  of  letters  testamentary  or  let- 
ters of  administration,  as  the  case  may  be,  which  shall  be  filed  and  re- 
corded with  the  original  satisfaction  of  the  mortgage  and  that  said  certi- 
fied copies  of  letters  shall  show  the  name  of  the  county  and  the  State  in 
which  said  letters  were  granted,  together  with  the  court  granting  the  same; 
and  in  case  of  a  transfer  of  stock  a  like  certificate  shall  be  filed  with  the 
corporation;  and  in  the  case  of  the  collection,  satisfaction,  compromise, 
release,  assignment  or  transfer  of  a  debt  a  like  certificate  shall  be  filed  with 
the  debtor  upon  the  demand  of  such  debtor. 
1932  Code,  §  8955;  1930  (36)   1220;  1939  (41)  378. 

§  8956.  Executor  of  an  executor  not  to  represent  estate  of  first  testa. or- 
— No  executor  of  an  executor  shall  have  authority,  as  such,  to  administer 
the  estate  of  the  first  testator;  but  on  the  death  of  the  sole  or  surviving 
executor  of  any  last  will  and  testament,  administration  of  the  estate  of  the 
first  testator,  not  already  administered,  may  be  granted,  with  the  will  an- 
nexed, to  such  person  as  would  have  been  entitled  thereto  had  the  first 
testator  died  intestate. 

1932  Code,  §  8956:  Civ.  C.  '22,  §  5371;  Civ.  C.  '12,  §  3594;  Civ.  C.  '02,  §  2502;  G.  S. 
1901;  R.  S.  2014;  1880  (17)  364. 

See  generally,  Reeves  v.  Tappan,  21  S.  S.  E.  658,  16  L.  R.  A.  (N.  S.)  1159;  Ketch- 
C.  6;  Reeves  v.  Brayton,  36  S.  C.  384,  15      in  v.  Rion,  68  S.  C.  260,  47  S.  E.  376,  64 

L.  R.  A.  901. 

§  8S57.  Executor  or  administrator,  with  will  annexed,  to  take  oath — form 
of  oath. — Every  executor  or  administrator  with  the  will  annexed,  at  the 
time  of  proving  the  will  or  the  granting  of  administration,  shall  take  the 
following  oath:  "I  do  solemnly  swear  that  this  writing  contains  the  true 
last  will  of  the  within  named  A  B,  deceased,  so  far  as  I  know  or  believe; 
and  that  I  will  well  and  truly  execute  the  same,  by  paying  iirst  the  debts 
and  then  the  legacies  contained  in  the  said  will,  so  far  as  his  goods  and 
chattels  will  thereunto  extend  and  the  law  charge  me,  and  that  I  will  make 
a  true  and  perfect  inventory  of  all  such  goods  and  chattels.  So  help  me, 
God." 
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1932  Code,  §  8957;  Civ.  C.  '22,  §  5372;  Civ.  C.  '12,  §  3595;  Civ.  C.  '02,  §  2503;  G.  S. 
1882;  R.  S.  2015;  1789  (5)  109. 

§  8S58.  Administrator,  with  will  annexed,  to  give  bond — amount — how 
fixed. — The  administrator  with  the  will  annexed  shall  enter  into  bond  in  a 
penalty  double  the  estimated  value  of  the  personal  property  of  the  inte- 
state, and  shall  have  two  or  more  good  sureties,  the  aggregate  value  of 
whose  estates,  over  and  above  their  indebtedness,  shall  not  be  less  than  the 
full  amount  of  the  penalty'  of  the  bond:  Provided,  that  when  the  surety  on 
any  such  bond  is  a  corporate  surety  authorized  and  licensed  to  do  business 
in  this  State,  such  bond,  in  the  discretion  of  the  probate  court,  need  only 
be  in  a  penalty  of  one  and  one-half  (IV2)  times  the  estimated  value  of  the 
personal  property  of  the  intestate. 

1932  Code,  §  8958;  Civ.  C.  '22,  §  5373;  Civ.  C.  '12,  §  3596;  Civ.  C.  '02,  §  2504;  G.  S. 
1883;  R.  S.  2016;  1789  (5)  100;  1855  (12)  403;  1932  (37)  1153. 

§  8959.  Trustees,  guardians,  executors,  etc.,  may  charge  premium  on  bond 
to  estate. — Any  person  appointed  executor,  administrator,  guardian,  re- 
ceiver, trustee,  or  to  act  in  any  fiduciary  capacity,  who  is  required  by  law 
to  give  bond,  and  who  gives  bond  signed  by  any  surety  company  au- 
thorized to  do  business  in  this  State,  and  which  bond  is  approved,  shall 
be  allowed  and  may  include  as  part  of  his  expenses  a  reasonable  sum  paid 
to  such  company  as  a  premium  for  signing  such  bond,  the  reasonableness 
to  be  passed  upon  by  the  court  or  officer  that  passes  upon  the  sufficiency  of 
the  bond:  provided,  that  in  no  case  shall  the  premium  amount  to  more  than 
one  per  cent,  of  the  penalty  of  the  bond. 
1932  Code,  §  8959;  Civ.  C.  '22,  §§  5374,  5394;  Civ.  C.  '12,  §§  3597,  3617;  1907  (25)  541. 

Until  the  passage  of  this  section,  an  ad-  had  to  bear  it  out  of  his  commissions, 
ministrator  had  no  right  to  charge  the  See  Youman  et  al.  v.  Chisolm  et  al.,  165 
premium  on  his  bond  to  the  estate;  he      S.  C,  337,  163  S.  E.,  884. 

§  8960.  Condition  of  bond. — The  condition  of  the  said  bond  shall  be  in 
the  following  form,  to  wit:  "The  condition  of  this  obligation  is  such  that 
if  the  above  bound  C  D,  administrator,  with  the  will  annexed,  of  the  goods, 
chattels,  and  credits  of  E  F,  deceased,  do  make,  or  cause  to  be  made,  a  true 
and  perfect  inventory  of  all  and  singular  the  goods,  chattels  and  credits  of 
the  said  deceased  which  have  or  shall  come  into  the  hands  or  possession  or 
knowledge  of  the  said  C  D,  or  into  the  hands  or  possession  of  any  other 
persons  for  him,  and  the  same  so  made  do  exhibit  into  the  said  court  of  pro- 
bate such  time  as  he  shall  be  thereunto  required  by  the  said  court,  and  the 
same  goods,  chattels  and  credits  do  well  and  truly  administer  according 
to  law,  and  make  a  just  and  true  account  of  his  actings  and  doings  therein 
when  lawfully  required;  and,  further,  do  well  and  truly  pay  and  deliver  all 
the  legacies  contained  and  specified  in  the  said  will,  as  far  as  the  goods, 
chattels  and  credits  will  extend,  and  the  law  require,  then  this  obligation 
to  be  void  or  else  to  remain  in  full  force. 

1932  Code,  §  8960:  Civ.  C.  '22,  §  5375;  Civ.  C.  '12,  §  3598;  Civ.  C.  '02,  §  2505;  G.  S. 
1884;  R.  S.  2017;  1789  (5)  100. 

See   generally.  Walker  v.   Crosland,   3      Rich.  Eq.  23,  L.  R.  A.  1917B,  1002. 
§  8961.     Bond  payable  to  judge  of  probate. — The  said  bond  shall  be  made 
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payable  to  the  judge  of  probate  of  the  county  and  his  successors,  and  may 
be  sued  upon  by  any  person  injured  by  the  breach  of  the  condition;  and 
judgment  for  the  penalty  shall  stand  as  security  for  the  amount  recovered 
by  the  party  grieved,  and  for  all  others  in  similar  circumstances  who 
may,  from  time  to  time,  by  suggestion  on  the  record,  have  their  damages 
assessed  until  the  whole  penalty  be  exhausted. 

1932  Code,  §  8961;  Civ.  C.  '22,  §  5376;  Civ.  C.  '12,  §  3599;  Civ.  C.  '02,  §  2506;  G.  S. 
1885;  R.  S.  2018;  1789  (5)  101. 

See  generally.  Kennedy  v.  Adickes,  37      Williams,  43  S.  C.  66,  20  S.  E.  744. 
S.    C.    174,    15    S.    E.    922;    McCorkle    v. 

§  8962.     No  bond  required  until  it  appears  that  property  will  be  received. 

— No  administrator  or  executor  shall  be  required  to  give  bond,  except  enter 
into  a  personal  recognizance  without  surety,  until  it  shall  actually  appear 
that  he  will  receive  some  property  or  money  from  the  decedent's  estate: 
provided,  that  the  above  provision  shall  apply  only  to  suits  at  law  on 
equity,  and  that  before  the  acquisition  of  any  property  the  administrator  or 
executor  shall  deposit  a  bond  approved  by  the  judge  of  probate. 
1932  Code,  §  8962;  1930  (36)  1221. 

§  r8963.     Infirm  or  distant  executors  may  be  qualified  by  commission,  etc. — 

When  a  person  appointed  executor  is  infirm,  or  lives  at  a  great  distance 
from  the  office  of  the  judge  of  probate  where  the  will  has  been  proved,  the 
judge  of  probate  shall  have  power  to  grant  a  commission  to  some  two  or 
more  respectable  persons  in  his  neighborhood  to  administer  to  him  the 
oaths,  and  perform  the  other  requisites  for  granting  probate  of  the  will. 

1932  Code,  §  8963;  Civ.  C.  '22,  §  5377;  Civ.  C.  '12,  §  3600;  Civ.  C.  '02,  §  2507;  G.  S. 
1886;  R.  S.  2019;  1839  (11)  60. 

§  8964.  What  shall  be  sufficient  probate  of  will  of  real  or  personal  prop- 
erty.— The  probate,  in  due  form  of  law,  by  and  before  the  proper  judge  of 
probate,  of  any  last  will  and  testament,  whether  the  same  be  of  real  prop- 
erty exclusively,  or  of  real  and  personal  property  mixed,  shall  be  good,  suf- 
ficient and  effectual  in  law  in  the  same  manner  and  to  the  same  extent  as 
if  the  said  last  will  and  testament  were  exclusively  of  personal  estate;  and 
no  devise  of  real  estate  shall  be  admitted  as  evidence  in  any  case  until  after 
probate,  either  in  common  form  or  due  form  of  law. 

1932  Code,  §  8964;  Civ.  C.  '22,  §  5378;  Civ.  C.  '12,  §  3601;  Civ.  C.  '02,  §  2508;  G.  S. 
1887;  R.  S.  2006;  1858  (22)  701;  1865  (13)  312;  1903  (24)  88. 

See  §  6417(2).  the  act  of  1858,   it  was  held  that  such 

Where  a  will  containing  devises  of  real  probate  is  admissible  to  prove  the  exe- 

estate   as   well   as   bequests   of  personal  cution   of  the   will   in   reference   to   the 

property  has  been  admitted  to  probate,  devises  as  well  as  the  bequests.  Rumph 

whether  before  or  after  the  passage  of  v.  Hiott,  35  S.  C.  444,  15  S.  E.  235. 

§  8965.  Time  of  letters  testamentary  or  probate  of  nuncupative  will  after 
testator's  death. — No  letters  testamentary  or  probate  of  any  nuncupative 
will  shall  pass  the  seal  of  any  court  till  fourteen  days,  at  the  least,  after  the 
decease  of  the  testator. 

1932  Code,  §  8965;  Civ.  C.  '22,  §  5379;  Civ.  C.  '12,  §  3602;  Civ.  C.  '02,  §  2509;  G.  S. 
1888;  R.  S.  2020;  29  C.  2,  c.  3;  1712  (2)  529. 

§  8966.     Persons  under  twenty-one  years  not  to  be  executors  or  administra- 
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tors. — No  executor  or  executrix  shall  take  upon  himself  or  herself  the  ad- 
ministration of  any  will  or  devise,  unless  he  or  she  be  of  the  full  age  of 
twenty-one  years. 

1932  Code,  §  8966;  Civ.  C.  '22,  §  5380;  Civ.  C.  '12,  §  3603;  Civ.  C.  '02,  §  2510;  G.  S. 
1889;  R.  S.  2021;  1824  (6)  237. 

§  8967.  If  debtor  be  executor,  debt  not  thereby  extinguished. — If  any  per- 
son shall,  by  will,  appoint  his  debtor  to  be  his  executor,  such  appointment 
shall  not,  in  law  or  equity,  be  construed  to  be  a  release  or  extinguishment 
of  the  debt,  unless  the  testator  shall,  in  his  will  expressly  declare  his  in- 
tention to  release  the  same. 

1932  Code,  §  8967;  Civ.  C.  '22,  §  5381;  Civ.  C.  '12,  §  3604;  Civ.  C.  '02,  §  2511;  G.  S. 
1890;  R.  S.  2022;  1879  (17)  111. 

A  debt  is  considered  as  cash  in  the  504,  26  L.  R.  A.  (N.  S.)  414,  L.  R.  A. 
hands  of  an  executor.  Hall  v.  Hall,  2  McC.  1917D,  764,  Ann.  Cas.  13E,  1284,  Ann. 
Eq.  269,   18  Am.  Dec.  281,  26  Am.  Dec.      Cas.   16E,  97. 


ARTICLE  2 
Administration  of  Intestate  or  Derelict  Estates 

8968.  Persons   entitled   to   letters   of  ad-      8975,  8976.  Bond  of  administrator, 
ministration.  8977.  Relief  of  sureties. 

8969.  Letters  to  creditor.  8978.  Loss  or  destruction  of  will. 

8970.  Debts  paid  in  proportion  to  assets.      8979.  Conversion  by  representative. 

8971.  Letters  de  bonis  non.  8980  thru  8983.  Administrator  of  derelict 

8972.  Citation  of  kin  and  creditors.  estates. 

8973.  Temporary  letters.  8984    thru    8986.  Executor    of    his    own 

8974.  Oath  of  administrator.  wrong. 

§  8968.  Letters  of  administration — to  whom  granted. — In  case  any  person 
die  intestate,  the  judge  of  probate  of  the  county  where  the  will  of  such 
person,  had  he  left  a  will,  would  have  been  proved,  shall  grant  administra- 
tion of  the  goods,  chattels,  rights,  and  credits  of  such  person  deceased,  to 
his  or  her  relations,  in  the  order  following,  to  wit: 

(1)  To  the  husband  or  wife  of  the  deceased:  provided,  always,  that  if  any 
widow,  after  having  obtained  letters  of  administration,  shall  marry  again, 
the  judge  of  probate  shall  have  power  to  revoke  the  administration  before 
granted,  or  join  one  or  more  of  the  next  of  kin  in  the  administration  with 
her; 

(2)  If  there  be  no  husband  or  wife  of  the  deceased,  or  they  do  not  apply, 
then  to  the  child  or  children,  or  their  legal  representatives; 

(3)  In  default  of  them,  then  to  the  father  or  mother; 

(4)  In  default  of  them,  to  the  brothers  and  sisters; 

(5)  In  default  of  them,  to  such  of  the  next  of  kindred  of  the  deceased,  at 
the  discretion  of  the  judge  of  probate,  as  shall  be  entitled  to  a  distributive 
share  of  the  intestate's  estate;  and, 

(6)  In  default  of  such,  to  the  greatest  creditor  or  creditors,  or  such  other 

persons  as  the  court  shall  appoint. 

1932  Code,  §  8968;  Civ.  C.  '22,  §  5382;  Civ.  C.  '12,  §  3605;  Civ.  C.  '02,  §  2512;  G.  S. 
1893;  R.  S.  2023;  1789  (5)  108;  1839  (11)  57. 

See  §  8952. 
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Cross  reference:  See  §  8952  for  appoint- 
ment of  non-resident  individuals  or 
foreign  corporations  as  administrators. 

Editor's  note.— The  act  of  1789,  as 
amended  by  the  act  of  1839,  appears  as 
section  2023  of  the  Revised  Statutes  of 
1893,  and  culminates  in  the  instant  sec- 
tion. This  law  was  directly,  and  pro- 
vided to  whom  letters  of  administration 
should  be  granted.  It  did  not  purport  to 
be  mandatory  in  the  sense  that  it  re- 
quired either  of  the  parties  named  to 
administer.  These  parties  may  or  may 
not  administer.  See  Grant  v.  Poyas,  62  S. 
C.  426,  40  S.  E.  891,  892,  112  Am.  St.  Rep. 
733,  22  L.  R.  A.  (N.  S.)  457. 

Notices  —  hearings  —  citations.  —  It  is 
error  to  appoint  coadministrator  without 
notice  to  any  one,  no  citation,  and  no 
hearings  had,  granted,  or  given  with 
respect  to  the  appointment.  Youmans  et 
al.  v.  Chisolm  et  al.,  165  S.  C,  337,  163 
S.  E.,  884. 

The  grant  of  administration  has  rela- 
tion to  the  time  of  the  intestate's  death. 
McVaughters  v.  Elder,  2  Brev.  307,  95 
Am.  St.  Rep.  672;  Hamer  v.  Bethea,  11 
S.  C.  416,  428;  Cook  v.  Cook,  24  S.  C.  204, 
206,  78  Am.  St.  Rep.  173. 

It  vests  in  the  administrator  only  the 
movable  property  within  the  state  which 
grants  it,  and  does  not  include  choses  in 
action  in  the  State  where  the  debtor  re- 
sides. Dial  v.  Gary,  14  S.  C.  573,  76  Am. 
Dec.  669,  37  Am.  Rep.  737,  1  A.  L.  R. 
1359,  10  A.  L.  R.  277. 

This  order  is  compulsory. — Smith  v. 
Wingo,   Rice  287. 

But  in  the  absence  of  kindred  and 
creditors  it  is  discretionary  with  the 
judge  to  whom  administration  shall  be 
granted.  Thompson  v.  Hutchet,  2  Hill  347, 
Ann.  Cas.  15D,  285,  1  A.  L.  R.  1255;  Ex 
parte  Crafts,  28  S.  C.  281,  5  S.  E.  718,  108 
Am.  St.  Rep.  414. 

The  wishes  of  those  having  the  great- 
est interest  in  the  estate  should  have 
great,  but  not  controlling,  weight  with 
the  judge.  McBeth  v.  Hunt,  2  Strob.  335, 
Ann.  Cas.  14A,  1014;  Ex  parte  Ostendorff, 
17  S.  C.  22,  24,  Ann.  Cas.  14A,  1014,  Ann. 
Cas.   15A,  56,  1  A.  L.  R.   1251. 

Letters  of  administration  may  be  de- 
nied.— The  probate  court  may  deny  let- 
ters of  administration  to  one  entitled  to 
the  same  under  this  section,  if  such  per- 
son is  not  fitted  for  the  position.  Ex  parte 
Small,  69  S.  C.  43,  48  S.  E.  40. 

Letters  should  not  be  granted  a  non- 
resident. Burkhim  v.  Pinkhussohn,  58  S. 
C.  469,  36  S.  E.  908,  1  L.  R.  A.  (N.  S.)  342, 
48  L.  R.  A.  (N.  S.)  860,  Ann.  Cas.  15A,  57. 

Qualified  person  to  be  appointed. — 
Where  coadministration  of  estate  is 
necessary,  stranger  should  not  be  ap- 
pointed when  child  of  deceased  is  de- 
sirous of  serving  and  is  properly  quali- 
fied and  owns  an  interest  in  the  estate. 
Youmans   et   al.   v.   Chisolm   et   al.,    165 


S.  C,  337,  163  S.  E.,  884. 

Any  persons  enumerated  in  this  section 
are  preferred  to  a  stranger,  and  at  their 
instance  administration  committed  to 
stranger  must  be  revoked.  Thompson  v. 
Hutchet,  2  Hill  347,  Ann.  Cas.  15D,  285,  1 
A.  L.  R.  1255;  Smith  v.  Wingo,  Rice  287. 

The  judge  may  grant  to  such  child  or 
children  as  he  sees  fit.  State  v.  Mitchell, 
3  Brev.  520. 

But  grandchildren  are  preferred  to 
mere  next  of  kin.  Smith  v.  Wingo,  Rice 
287. 

But  first  grant  of  administration  is  con- 
clusive until  annulled  by  a  direct  pro- 
ceeding. Petigru  v.  Ferguson,  6  Rich.  Eq. 
378,  81  Am.  St.  Rep.  546. 

The  fact  of  death  is  jurisdictional. 
Moore  v.  Smith,  11  Rich.  569,  73  Am.  Dec. 
122,  86  Am.  Dec.  654,  81  Am.  St.  Rep. 
543,  18  L.  R.  A.  243,  21  L.  R.  A.  148. 

A  widow  cannot  transfer  her  right.  Mc- 
Beth v.  Hunt,  2  Strob.  335,  Ann.  Cas.  14A, 
1014. 

Administration  granted  to  husband  and 
wife  is  administration  of  the  husband 
alone.  Lewis  v.  Price,  3  Rich.  Eq.  172,  37 
Am.  Dec.  579. 

Under  this  section  where  a  daughter 
had  knowledge  of  the  application  of  her 
stepbrother  for  letters  of  administration, 
and  made  no  appearance  at  the  proper 
time,  she  cannot,  by  an  application  to 
the  probate  court,  have  the  letters  re- 
voked on  the  ground  that  the  administra- 
tor was  not  the  legitimate  son  of  the  de- 
ceased. Ex  parte  White,  38  S.  C.  41,  16 
S.   E.   286. 

Guardian  appointed  administrator  as 
against  deceased's  brother  at  widow's 
request. — Under  this  section  the  guard- 
ian or  minor  children  was  properly  ap- 
pointed administrator  as  against  dece- 
dent's brother,  where  the  widow  with- 
drew her  application  and  asked  that  he 
be  appointed.  In  re  Brown,  96  S.  C.  34, 
79  S.  E.  791,  L.  R.  A.  1915C,  585. 

"Legal  representative"  under  this  sec- 
tion is  one  who  lawfully  represents  an- 
other in  any  manner  whatever,  any  per- 
son who  by  operation  of  law  stands  in  the 
place  of  and  represents  the  interest  of  an- 
other. In  re  Brown,  96  S.  C.  34,  79  S.  E. 
791.  L.  R.  A.  1915C,  585. 

The  administrator  is  liable  for  property 
brought  by  him  here  from  another  State. 
Cureton  v.  Mills,  13  S.  C.  409,  35  Am. 
Dec.  484,  36  Am.  Rep.  700,  27  L.  R.  A. 
116,  L.  R.  A.  1915A,  431. 

The  question  as  to  the  survival  of  a 
cause  of  action  is  for  the  common  pleas 
and  not  the  probate  court.  Ex  parte  Con- 
rad, 75  S.  C.  1,  54  S.  E.  799,  Ann.  Cas. 
15A,   57. 

Error    corrected    by    appeal. — Error    in 
the  grant  of  administration  can  be  cor- 
rected by  appeal  only.  State  v.  Mitchell, 
3  Brev.  520. 
Premium     on     bond. — Coadministrator 
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improperly  appointed  must  pay  premium 
on  his  bond;  he  cannot  hold  the  estate 
liable  for  same.  Youmans  et  al.  v.  Chis- 
olm  et  al.,  165  S.  C.  337,  163  S.  E.  884. 

See  generally,  as  to  grant  of  letters  on 
the  estate  of  a  non-resident,  In  re  Mayo, 
60  S.  C.  401,  38  S.  E.  634,  54  L.  R.  A.  660, 
1  L.  R.  A.  (N.  S.)  885,  L.  R.  A.  1915D, 
862,  L.  R.  A.  1915E,  1112,  Ann.  Cas.  17C, 
1217.  As  to  revocation,  see  McLaurin  v. 
Thompson,  Dud.  335,  1  L.  R.  A.  (N.  S.) 
350;  Smith  v.  Wingo,  Rice  287;  Rollin  v. 
Whipper,  17  S.  C.  32,  34;  Ex  parte  Crafts, 
28  S.  C.  281,  5  S.  E.  718,  108  Am.  St.  Rep. 
414:  Ex  parte  White,  38  S.  C.  41,  16  S. 
E.  286.  As  to  selection  among  the  next 
of  kin,  see  Smith  v.  Wingo,  Rice  287.  As 
to  creditors,  see  Screven  v.  Bostick,  2 
McC.  Eq.  410,  16  Am.  Dec.  664,  25  Am. 
Dec.  313,  34  Am.  Dec.  368,  44  Am.  Dec. 
722,  85  Am.  Dec.  426,  90  Am.  Dec.  288, 


52  Am.  Rep.  674,  66  Am.  St.  Rep.  277, 
23  L.  R.  A.  (N.  Si)  95;  Ex  parte  Os- 
tendorff,  17  S.  C.  22,  24,  Ann.  Cas.  14A, 
1014,  Ann.  Cas.  15A,  56,  1  A.  L.  R.  1251; 
Burkhim  v.  Pinkhussohn,  58  S.  C.  469, 
36  S.  E.  908,  1  L.  R.  A.  (N.  S.)  342,  48  L. 
R.  A.  (N.  S.)  860,  Ann.  Cas.  15A,  57;  Ex 
parte  Conrad,  25  S.  C.  1,  54  S.  E.  799, 
Ann.  Cas.  15 A,  57.  Concerning  proof  as 
to  assets  in  the  county,  in  the  absence  of 
allegation,  see  Ex  parte  Conrad,  75  S.  C. 
1,  54  S.  E.  799,  Ann.  Cas.  15A,  57. 

As  to  the  right  of  a  tort  feasor  liable 
for  causing  the  death  of  an  intestate  un- 
der Lord  Campbell's  Act  to  attach  the 
grant  of  letters  of  administration  on  the 
estate  of  the  decedent,  see  In  re  Mayo, 
60  S.  C.  401,  38  S.  E.  634,  54  L.  R.  A. 
660,  1  L.  R.  A.  (N.  S.)  885,  L.  R.  A. 
1915D,  862,  L.  R.  A.  1915E,  1112,  Ann. 
Cas.  17C,  1217. 


§  8963.  Letters  to  one  creditor  to  be  for  the  benefit  of  all  the  other  credi- 
tors.— ;No  letters  of  administration  shall  be  granted  to  any  person  or  persons 
whomsoever,  as  principal  creditor  or  creditors  to  any  intestate,  but  upon 
special  trust  and  confidence,  and  for  the  benefit  of  all  the  rest  of  the 
creditors. 

1932  Code,  §  8969;  Civ.  C.  '22,  §  5383;  Civ.  C.  '12,  §  3606;  Civ.  C.  '02,  §  2513;  G.  S. 
1894;  R.  S.  2024;  1745  (3)  667. 

§  8970.  Payment  of  debts  to  be  in  proportion  to  assets. — All  debts  of  an 
annual  nature  shall  be  discharged  by  such  administrator  in  average  and 
proportion,  as  far  as  the  assets  of  the  intestate  shall  extend,  and  no  prefer- 
ence shall  be  given  among  the  creditors  in  equal  degree. 

1932  Code,  §  8970;  Civ.  C.  '22,  §  5384;  Civ.  C.  '12,  §  3607;  Civ.  C.  '02,  §  2514;  G.  S. 
1895;  R.  S.  2025;  1745  (3)  667. 


§  897!.  Granting  letters  de  bonis  non  on  death  of  executor  or  administra- 
tor.— When  a  sole  surviving  executor  or  administrator  shall  die,  the  estate 
in  his  hands  not  having  been  fully  administered,  it  shall  be  the  duty  of  the 
judge  Of  probate  of  the  county  in  which  letters  testamentary  of  the  admin- 
istration were  first  granted,  to  grant  letters  of  administration  de  bonis  non 
with  the  will  annexed,  or  of  administration  de  bonis  non  of  the  estate. 

1932  Code,  §  8971;  Civ.  C.  '22,  §  5385;  Civ.  C.  '12,  §  3608;  Civ.  C.  '02,  §  2515;  G.  S. 
1896;  R.  S.  2026;  1789  (5)  108;  1839  (11)  58;  1880  (17)  363. 


Editor's  note. — As  to  when  the  admin- 
istration of  an  estate  is  administration 
"de  bonis  non,"  and  when  it  is  "de  bonis 
non  administratis,"  see  McNair  v.  Howie, 
123  S.  C.  252,  116  S.  E.  279. 

Probate  court  not  deprived  of  juris- 
diction to  appoint  administrator  de  bo- 
nis non. — The  duty  expressly  imposed 
upon  the  probate  court  under  this  sec- 
tion, in  case  of  the  death  of  an  executor 
or  administrator,  does  not  deprive  that 
court  of  its  jurisdiction  to  appoint  an 
administrator  de  bonis  non,  if  otherwise 


proper,  whenever  a  vacancy  occurs  in 
the  official  representation  of  a  decedent's 
estate.  Mcnair  v.  Howie,  123  S.  C.  252, 
116  S.  E.  279. 

See  generally,  Williams  v.  Seabrook,  3 
McC.  371,  40  L.  R.  A.  62;  Johnston  v. 
Lewis,  Rice  Eq.  40,  33  Am.  Dec.  74,  108 
Am.  St.  Rep.  430,  40  L.  R.  A.  62;  Villard 
v.  Robert,  1  Strob.  Eq.  393,  14  Am.  Dec. 
512,  93  Am.  Dec.  394,  108  Am.  St.  Rep. 
420,  40  L.  R.  A.  63,  Ann.  Cas.  13B,  1072, 
3  A.  L.  R.  1258. 


§  8972.     Mode  of  granting  administration — kindred  and  creditors  may  be 
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cited — publishing  citation. — The  judge  of  probate  shall  grant  administra- 
tion in  the  follownig  manner:  after  requiring  the  person  or  persons  apply- 
ing therefor  to  file  a  petition  in  writing,  he  shall  issue  a  citation  to  the 
kindred  or  creditors  of  the  intestate  or  person  deceased,  to  show  cause,  if 
any  they  have,  why  administration  shall  not  be  granted  to  the  person  or 
persons  applying  therefor,  and  he  shall  cause  the  same  to  be  published  on 
the  court  house  door  of  the  county  in  which  his  office  is  for  two  successive 
weeks,  and  also  by  having  it  printed  once  a  week  for  two  successive  weeks 
after  it  had  been  issued  in  some  public  gazette,  if  any  be  published  in  the 
county.  " 

1932  Code,  §  8972:  Civ.  C.  '22,  §  5386:  Civ.  C.  '12,  §  3609;  Civ.  C.  '02,  §  2516;  G.  S. 
1901;  R.  S.  2027;  1839  (11)  58. 

Appointment   of   administrator   a   judi-  Appointment  not  limited  to  petitioner, 

cial  act. — The  appointment  of  an  admin-  — On    refusing    petitioner,    judge    may 

istrator  is  in  the  nature  of  a  judgment,  grant    letters    of   administration    to    an- 

and,  unless  it  appears  affirmatively  from  other  without  further  citation.  Ex  parte 

an  inspection  of  the  records  that  there  Small,  69  S.  C.  43,  46,  48  S.  E.  40;  Phoenix 

was  a  failure  to  comply  with  the  require-  Bridge  Co.  v.  Castleberry,  131  F.  175,  177. 

ments  of  law,  it  will  be  presumed  that  The  reason  for  giving  notice  is  to  give 

the  probate  judge  followed  the  require-  all    interested    persons    a    chance   to   be 

ments  of  law,  and  that  the  administrator  heard,  and  this  is  accomplished  by  one 

was    properly    appointed.    Hankinson    v.  citation.  Ex  parte  Small,  supra. 

Charlotte,  etc.,  R.  Co.,  41  S.  C.  7,  19  S.  E.  Publication   is   presumed. — In   the   ab- 

206;  Petigru  v.  Ferguson,  6  Rich.  Eq.  378,  sence  of  testimony  the  court  will  pre- 

384,  81  Am.  St.  Rep.  546:  Hartley  v.  Glov-  sume  that  publication  was  made.  Hen- 

er,  56  S.  C.  69,  33  S.  E.  796,  797,  Ann.  drix  v.   Holden,   58  S.   C.  495,   36   S.   E. 

Cas.  18B,  1059.  1010. 

§  8973.  Temporary  letters  of  administration,  letters  testamentary  and  let- 
ters of  guardianship — bond. — The  judges  of  probate  of  each  county  of  this 
State  are  hereby  authorized,  empowered  and  directed,  upon  an  ex  parte 
petition,  to  issue  temporary  letters  of  administration,  temporary  letters 
testamentary,  and  temporary  letters  of  guardianship,  pending  the  publica- 
tion of  citation  or  the  taking  of  any  other  prerequisite  legal  step  and  with- 
out giving  notice  of  such  temporary  appointment.  Upon  the  ex  parte  peti- 
tion and  granting  of  any  temporary  letters  as  provided  for  herein,  such  per- 
son shall  enter  into  a  bond  to  protect  the  property  and  estate  as  the  judge 
of  probate  may  fix  or  as  is  now  required  by  law  to  permanent  letters.  Upon 
the  granting  of  such  temporary  letters  the  person  to  whom  such  letters  are 
issued  shall  have  all  the  powers  now  conferred  upon  an  appointee  after 
legal  citation. 
1932  Code,  §  8973;  1930  (36)  1224. 

§  8974.  Administrator  to  give  oath  in  open  court. — Every  administrator 
shall,  in  open  court,  when  letters  of  administration  are  granted  him,  take 
the  following  oath  or  affirmation,  as  the  case  may  be,  to  wit:  "I  do  solemnly 
swear,  or  affirm,  that  A  B,  deceased,  died  without  any  will,  as  far  as  I  know 
or  believe,  and  that  I  will  well  and  truly  administer  all  and  singular  the 
goods  and  chattels,  rights  and  credits,  of  the  said  deceased,  and  pay  all  his 
just  debts,  as  far  as  the  same  will  extend,  and  the  law  require  me,  and  that 
I  will  make  a  true  and  perfect  inventory  of  all  the  said  goods  and  chattels, 
rights  and  credits,  and  return  a  just  account  thereof  when  thereunto  re- 
quired. So  help  me,  God." 

1932  Code,  §  8974;  Civ.  C.  '22,  §  5387;  Civ.  C.  '12,  §  3610;  Civ.  C.  '02,  §  2517;  G.  S. 
1897;  R.  S.  2028;  1789  (5)  110. 
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Administrator's     appointment    without  C.  275,  282,  1  A.  L.  R.  924,  936;  Hartley  v. 

proof   of   oath    is    invalid.— A    record    of  Glover,    56    S.    C.    69,   33   S.   E.    796,    797, 

the  probate  court  showing  that  adminis-  Ann.  Cas.  18B,  1059. 

tration  was  granted  "on  hearing  the  peti-  Official  act  of  administrator. — A  suit 
tion"  is  not  proof  that  the  administrator  for  wrongful  death  is  brought  by  the  ad- 
took  the  oath  prescribed  by  this  section,  ministrator  in  his  official  capacity.  Boyd 
and  the  appointment  therefor  is  defec-  v.  Richie,  159  S.  C.  55,  155  S.  E.  844.  As 
tive.  Hendrix  v.  Holden,  58  S.  C.  495,  36  to  resulting  breach  of  administrator's 
S.  E.  1010,  1013.  bond,  see  this  case  in  the  following  see- 
But  the  maxim,  "Omnia  praesummun-  tion. — Ed.  note, 
tur  rite  esse  acta,"  is  applicable  in  these  Administrator  has  nothing  to  do  with 
cases.  So  the  fact  that  the  record  does  realty.  Where  there  was  no  necessity  to 
not  contain  evidence  that  all  the  require-  sell  land  in  aid  of  assets,  administrator 
ments  of  law  were  complied  with  before  had  nothing  to  do  with  realty  and  his 
granting  the- letters  of  administration  is  only  duty  was  to  administer  the  per- 
not  alone  sufficient  to  negative  this  pre-  sonalty.  Ross  et  al.  v.  Beacham  et  al., 
sumption.   Tederall  v.   Bouknight,   25   S.  33  F.  Supp.  3. 

§  8975.  Bond  of  administrator  with  two  or  more  sureties — amount — how 
determined — form. — Such  administrator  shall  also  enter  into  bond,  with 
two  or  more  good  sureties,  the  aggregate  value  of  whose  estates,  over  and 
above  their  indebtedness,  shall  not  be  less  than  the  full  amount  of  the  pen- 
alty of  the  bond,  to  be  approved  by  the  court  in  a  sum  equal  to  double  the 
estimated  value  of  the  personal  property  of  the  intestate,  with  the  condi- 
tion following:  "the  condition  of  the  above  obligation  is  such,  that  if  the 
above  bound  A  B,  administrator  of  the  goods,  chattels,  and  credits  of  C  D, 
deceased,  do  make  a  true  and  perfect  inventory  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  deceased,  which  have  or  shall  come 
to  the  hands,  possession,  or  knowledge  of  the  said  A  B,  or  into  the  hands  or 
possession  of  any  other  person  or  persons  for  him,  and  the  same  so  made  do 
exhibit  into  the  said  court  of  probate,  when  he  shall  be  thereto  required, 
and  such  goods,  chattels,  and  credits  do  well  and  truly  administer,  accord- 
ing to  law,  and  do  make  a  just  and  true  account  of  his  actings  and  doings 
therein  when  required  by  the  said  court,  and  all  the  rest  of  the  said  goods, 
chattels,  and  credits,  which  shall  be  found  remaining  upon  the  account  of 
the  said  administration,  the  same  being  first  allowed  by  the  said  court, 
shall  deliver  and  pay  unto  such  persons  respectively  as  are  entitled  to  the 
same  by  law;  and  if.  it  shall  hereafter  appear  that  any  last  will  and  testa- 
ment was  made  by  the  said  deceased,  and  the  same  be  proved  in  court,  and 
the  executors  obtain  a  certificate  of  the  probate  thereof,  and  the  said  A  B 
do,  in  such  case,  if  required,  render  and  deliver  up  the  said  letters  of  ad- 
ministration, then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force:"  Provided,  that  when  the  surety  on  any  such  bond  is  a  corporate 
surety  authorized  and  licensed  to  do  business  in  this  State,  such  bond,  in 
the  discretion  of  the  probate  court,  need  only  be  in  a  sum  equal  to  one  and 
one-half  (1%)  times  the  estimated  value  of  the  personal  property  of  the  in- 
testate: provided,  further,  than  any  person  who  has  heretofore  given  a 
surety  bond  as  herein  provided,  may  apply,  and  upon  such  application  such 
bond  shall  be  reduced  to  an  amount  not  exceeding  the  sum  of  one  and  one- 
half  (1%)  times  the  estimated  value  of  the  personal  estate  of  such  intestate. 
1932  Code.  §  8975;  Civ.  C.  '22,  §  5388;  Civ.  C.  '12,  §  3611;  Civ.  C.  '02,  §  2518;  G.  S. 
1898;  R.  S.  2039;  22  and  23  C.  2,  c.  10;  1712  (2)  523;  1789  (5)  110;  855  (12)  403;  1932 
(37)   1153. 

Judgment  claim  not  necessary  to  ac-  prescribed  by  this  section  is  not  a  prere- 
tion  on  bond. — A  judgment  establishing  quisite  to  an  action  upon  the  bond, 
a  breach  of  the  administrator's  bond  as      Beatty  v.  National  Surety  Co.,  132  S.  C. 
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45,   128  S.  E.  40,  43. 

And  the  creditors  can  sue  the  sureties 
as  soon  as  they  have  established  the  debt 
against  the  administrator.  Ordinary  v. 
Hunt.  1  McM.  380,  51  Am.  Dec.  529 
Kaminer  v.  Hope,  18  S.  C.  561:  Wilbur  v 
Hutto.  25  S.  C.  246,  52  L.  R.  A.  187 
Burnside  v.  Robertson,  28  S.  C.  583,  6  S 
E.  843,  31  L.  R.  A.  (N.  S.)  363;  Wiley  v. 
Johnsey,  6  Rich.   355. 

An  action  for  breach  of  a  bond  may 
be  maintained  against  sureties  on  one  or 
more  of  them  without  joining  the  prin- 
cipal or  against  the  principal  alone  as 
well  as  against  both  principal  and  sure- 
ties. McKensie,  et  al.  v.  Standard  Ace. 
Ins.  Co.,  189  S.  C.  475,  1  S.  E.  (2d)  502. 

Nor  is  such  judgment  conclusive. — A 
decree  against  an  administrator  for 
breach  of  his  official  duty  is  only  prima 
facie  evidence  and  may  be  shown  to  be 
incorrect.  Simkins  v.  Cobb,  2  Bail.  60,  83 
Am.  Dec.  383,  52  L.  R.  A.  187,  16  L.  R.  A. 
(N.  S.)  208;  Trimmier  v.  Trail,  2  Bail. 
480,  84  Am.  Dec.  456,  40  L.  R.  A.  63,  L.  R. 
A.  1918D.  12,  25;  Schnell  v.  Schroder, 
Bail.  Eq.  334,  51  Am.  Dec.  528,  99  Am.  St. 
Rep.  166;  Ordinary  v.  Condy,  2  Hill  313, 
83  Am.  Dec.  383,  52  L.  R.  A.  187,  40  L.  R. 
A.  (N.  S.)  715;  Ordinary  v.  Carlile,  1 
McM.  100,  83  Am.  Dec.  383,  52  L.  R.  A. 
187,  40  L.  R.  A.  (N.  S.)  715;  Buckner  v. 
Archer,  1  McM.  85,  83  Am.  Dec.  384; 
Norton  v.  Wallace,  1  Rich.  507,  32  Am. 
Dec.  203,  83  Am.  Dec.  384,  52  L.  R.  A. 
174,  187.  40  L.  R.  A.  (N.  S.)  716,  Ann. 
Cas.  15D,  285;  Lesly  v.  Osborne,  2  Rich. 
90:  Thompson  v.  Bailey,  5  Rich.  68;  Stew- 
art v.  McCully,  5  Rich.  80. 

But  it  cannot  be  shown  to  be  fraudu- 
lent. Norton  v.  Wallace,  2  Rich.  460,  52 
L.  R.  A.  174,  187,  40  L.  R.  A.  (N.  S.) 
714,  749,  Ann.  Cas.  15D,  401;  Boyd  v. 
Caldwell,  4  Rich.  117,  83  Am.  Dec.  384, 
52  L.  R.  A.  188,  40  L.  R.  A.  (N.  S.)  714. 

Any  default  in  official  capacity  is  a 
breach  of  administrator's  bond. — The 
surety  on  the  bond  of  an  administratrix 
is  liable  for  the  amount  collected  for  the 
benefit  of  a  minor  as  damages  for  the 
wrongful  death  of  administratrix's  hus- 
band. For  although  the  money  collected 
by  the  administratrix  for  the  benefit  of 
the  minor  son  does  not  become  part  of 
the  estate  of  her  deceased  husband, 
nevertheless  the  administratrix  brings 
the  action  as  such,  and  collects  the 
money  by  virtue  of  her  office,  with  the 
resulting  duty  to  disburse  it,  not  per- 
sonally, but  officially.  Boyd  v.  Richie, 
159  S.  C.  55,  155  S.  E.  844. 

But  sureties  are  not  liable  on  the  gen- 
eral statutory  bond  required  to  be  given 
by  an  administrator  for  proceeds  of  sale 
of  realty  that  came  into  administrator's 
hands.  McKensie  et  al.  v.  Standard  Ace. 
Ins.  Co.,  189  S.  C.  475,  1  S.  E.  (2d)  502. 

Nor  for  rents  and  profits  from  realty 
belonging  to  estate  and  collected  by  ad- 


ministrator, even  though  the  adminis- 
trator is  personally  liable  to  the  heirs 
as  trustee.  Ibid. 

Action  on  bond. — See  following  section. 

Period  of  liability. — The  obligation  of 
the  principal,  for  which  the  surety  stands 
bound  begins  before  he  receives  a  dollar 
of  the  estate,  for  it  is  his  duty  to  collect 
the  assets:  it  continues  through  the  ad- 
ministration of  his  office,  and  ends  only 
after  he  shall  have  made  a  full  and  hon- 
est accounting  and  distributed  the  net 
assets  to  those  entitled  to  them.  It  is  to 
the  interest  of  the  beneficiaries  of  the 
estate  that  these  obligations  of  the  prin- 
cipal and  of  the  surety  be  fulfilled.  Any 
action  therefore  which  touches  these 
obligations  necessarily  "impairs,"  cer- 
tainly "affects,"  that  interest.  Bellinger 
v.  United  States  Fidelity,  etc.,  Co.,  115 
S.  C.  469,  106  S.  E.  470,  472. 

Statute  relating  to  the  administrator's 
bond  and  to  civil  actions  for  wrongful 
death  must  be  considered  together.  Boyd 
v.  Richie,  159  S.  C.  55,  155  S.  E.  844. 

The  form  prescribed  in  this  section 
must  be  followed.  Ordinary  v.  Blanchard, 

3  Brev.  136,  L.  R.  A.  1917B,  1011. 
Residence  is  no  part  of  the  qualification 

of  a  surety.  State  v.  Watson,  2  Speers  97. 

Remedy  against  surety  is  at  law. 
Teague  v.  Dendy,  2  McC.  Ch.  207,  16  Am. 
Dec.  643,  34  Am.  Dec.  266,  78  Am.  St. 
Rep.  204,  5  A.  L.  R.  633. 

But  sureties  may  be  joined,  in  equity, 
with  principal  or  his  representative. 
Aiken  v.  Miller,  Harp.  Eq.  69;  Magwood 
v.  Butler,  Harp.  Eq.  265,  97  Am.  St.  Rep. 
654;  McBee  v.  Crocker,  McM.  Eq.  485; 
Gayden  v.  Gayden,  McM.  Eq.  435,  11 
L.  R.  A.  (N.  S.)  298,  309;  O'Neall  v.  Her- 
bert, McM.  Eq.  495,  42  Am.  Dec.  293,  11  L. 
R.  A.  (N.  S.)  299,  321;  Swindersine  v.  Mis- 
cally,  Bail.  Eq.  304,  99  Am.  Dec.  396; 
Taylor  v.  Taylor,  2  Rich.  Eq.  123;  Wright 
v.  Eaves,  10  Rich.  Eq.  582,  1  A.  L.  R. 
809,  825,  10  A.  L.  R.  1001,  27  A.  L.  R.  98. 

Sureties  of  one  administrator  are  not 
liable  for  another.  Hoell  v.  Blanchard,  4 
DeS.  21;  Knox  v.  Picket,  4  DeS.  92,  51 
Am.  Dec.  528,  11  L.  R  A.  (N.  S.)  298, 
20  A.  L.  R.  530. 

See  generally,  Watson  v.  Whitten,  3 
Rich.  224,  51  Am.  Dec.  522;  Enicks  v. 
Powell,  2  Strob.  Eq.  196,  51  Am.  Dec.  524, 
108  Am.  St.  Rep.  433;  Glenn  v.  Wallace, 

4  Strob.  Eq.  149,  27  Am.  Dec.  613,  53 
Am.  Dec.  657,  70  Am.  St.  Rep.  443; 
Rhame  v.  Lewis,  13  Rich.  Eq.  269,  3  A. 
L.  R.  1258;  Bomar  v.  Ezell,  22  S.  E.  394, 
398;  as  to  common-law  liability  of  sure- 
ties, Lining  v.  Giles,  3  Brev.  530,  51  Am. 
Dec.  526;  Bague  v.  Blacklock,  2  DeS.  602; 
Ordinary  v.  Williams,  1  N.  &  McC.  587; 
Simkins  v.  Powers,  2  N.  &  McC.  213; 
Lyles  v.  Caldwell,  3  McC.  225,  83  Am. 
Dec.  383,  52  L.  R.  A.  187,  40  L.  R.  A.  (N. 
S.)  715,  Ann.  Cas.  15D,  404;  Shelton  v. 
Cureton,  3  McC.  412,  83  Am.  Dec.  383,  52 


Page  1237    Administration  of  Intestate  or  Derelict  Estates 


§  8977 


L.  R.  A.  187,  40  L.  R.  A.  (N.  S.)  714,  Ann. 
Cas.  15D,  404;  Anderson  v.  Maddox,  3 
McC.  237;  Harrington  v.  Cole,  3  McC. 
509;  Jones  v.  Anderson,  4  McC.  112; 
Lyles  v.  Brown,  Harp.  31,  40  L.  R.  A. 
(N.  S.)  713,  Ann.  Cas.  15D,  404;  Lyles 
v.  Robinson,  1  Bail.  25;  Chambers  v.  Pat- 
ton,  1  Bail.  130;  Mitchell  v.  Connolly,  1 
Bail.  203;  Ross  v.  Chambers,  1  Bail.  548; 
Ross  v.  Pettus,  11  Rich.  543,  51  Am.  Dec. 
532;  Ordinary  v.  Mortimer,  4  Rich.  271, 


51  Am.  Dec.  533;  McAfee  v.  McAfee,  28 
S.  C.  188,  218,  5  S.  E.  480,  593,  31  Am. 
St.  Rep.  466,  90  Am.  St.  Rep.  530,  43  L. 
R.  A.  (N.  S.)  689.  As  to  discharge  of 
sureties  see,  Ordinary  v.  Corbett,  1  Bay 
328;  Moodie  v.  Penman,  3  DeS.  482,  18 
Am.  St.  Rep.  589;  Beckham  v.  Pride,  6 
Rich.  Eq.  78;  see  also  McKensie,  et  al.  v. 
Standard  Ace.  Ins.  Co.,  189  S.  C.  475, 
1  S.  E.  (2d)  502. 


§  8976.  Bond  payable  to  judge  of  probate — suits — penalty  for  insufficient 
security. — The  said  bond  shall  be  made  payable  to  the  judge  of  probate  and 
his  successors,  and  recorded  in  his  office,  in  a  book  to  be  kept  for  that 
purpose,  and  may  be  sued  upon  in  like  manner  as  is  prescribed  in  section 
8961,  in  the  case  of  bonds  given  by  administrators  with  the  will  annexed; 
and  if  the  judge  of  probate  shall  fail  to  take  bond  and  security  as  afore- 
said, such  judge  of  probate  shall  be  liable  to  be  sued  for  all  damages  arising 
from  such  neglect  by  any  person  or  persons  interested  in  the  estate. 

1932  Code,  §  8976;  Civ.  C.  '22,  §  5389;  Civ.  C.  '12,  §  3612;  Civ.  C.  '02,  §  2519;  G.  S. 
1899;  R.  S.  2030;  1789  (5)  110. 


Actions  on  bond  may  be  brought  in 
name  of  probate  judge.  Johnson  v.  Daw- 
kins,  20  S.  C.  528,  532;  Burnside  v.  Rob- 
ertson, 28  S.  C.  583,  6  S.  E.  843,  31  L.  R. 
A.  (N.  S.)  363. 

Where  the  bond  is  void  and  is  for  an 
insufficient  amount,  the  damages  will 
not  be  limited  to  that  amount.  Wilson  v. 
Waterman,  6  Rich.  Eq.  255. 


The  ability  of  the  sureties  must  be 
looked  to.  McRae  v.  David,  5  Rich.  Eq. 
475. 

The  judge  acts  ministerially  and  not 
judicially  in  accepting  bond.  McRae  v. 
David.  5  Rich.  Eq.  475. 

But  judge  is  not  liable  if  not  negligent, 
and  harm  arises  from  unforeseen  causes. 
McRae  v.  David,  5  Rich.  Eq.  475. 


§  8S77.  Sureties  on  bond  may  petition  for  relief  when  in  danger. — When 
sureties  upon  any  bond  required  to  be  filed  with  the  probate  court  desires 
to  be  relieved  as  such  surety,  he  shall  bring  his  proceeding  in  said  court  in 
the  same  manner  as  is  now  provided  for  the  bringing  of  civil  causes,  and 
upon  the  proof  of  the  allegations  of  the  complaint  or  petition  the  court  may 
make  such  order  or  decree  for  the  relief  of  such  sureties  as  may  not  affect 
or  impair  the  rights  of  the  parties  interested  in  the  estate;  the  costs  of 
such  proceedings  to  be  taxed  as  now  provided  for  in  chancery  matters,  and 
if  the  court  is  satisfied  that  the  action  was  commenced  without  just  cause 
or  excuse,  then  the  court  may  allow  a  reasonable  attorney's  fee  to  the  party 
defending,  such  fee  to  be  taxed  as  a  part  of  the  costs  of  the  proceeding. 

1932  Code,  §  8977;  Civ.  C.  '22,  §  5390;  Civ.  C.  '12,  §  3613;  Civ.  C.  '02,  §  2520;  G.  S. 
1900;  R.  S.  2031;  1789  (5)  111;  1839  (11)  62;  1928  (35)  1266. 


Jurisdiction  of  court  of  common  pleas 
in  equity  can  not  be  demanded  when 
there  is  an  adequate  legal  remedy  sup- 
plied by  statute.  American  Surety  Co.  v. 
Muckenfuss,  172  S.  C.  169;  173  S.  E. 
290. 

Surety  is  liable  for  assets  until  dis- 
charged.— By  the  provisions  of  section 
8612,  this  section  also  applies  to  dis- 
charge of  sureties  on  guardians'  bonds. 
In  a  case  involving  the  discharge  of  such 
a  surety,  it  was  held  that  when  the  court 
grants  an  order  discharging  such  surety, 
and  a  new  bond  is  executed,  but  no  new 


letters  of  guardianship  are  issued,  the 
surety  is  liable  for  all  the  property  of  the 
ward  in  the  hands  of  the  guardian  at  the 
time  of  the  discharge,  but  not  for  the 
property  of  the  ward  that  may  subse- 
quently come  into  the  hands  of  the  guard- 
ian. Hall  v.  Hall.  45  S.  C.  166,  22  S.  E. 
818.  Approved  in  Bellinger  v.  United 
States  Fidelity,  etc.,  Co.,  115  S.  C.  469, 
106  S.  E.  470,  473. 

Grounds  for  discharge. — By  this  sec- 
tion, formerly  a  part  of  what  is  now  § 
3980,  it  is  sufficient  that  the  surety  be- 
lieves that  he  is  in  danger  on  account  of 
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his  suretyship;  proof  of  actual  danger  is 
unnecessary.  Bellinger  v.  United  States 
Fidelity,  etc.,  Co.,  115  S.  C.  469,  106 
S.  E.  470,  472;  approving  McKay  v. 
Donald,  8  Rich.  331. 

Discharge  is  independent  of  account- 
ing.— In  a  proceeding  under  this  section 
and  section  8612,  providing  for  the  re- 
lease of  a  surety  on  a  guardian's  bond,  it 
was  not  necessary  that  an  accounting  be 
had,  and  the  letters  of  guardianship  re- 
voked, before  the  surety  could  be  dis- 
charged from  further  liability.  Hall  v. 
Hall,  45  S.  C.  166,  22  S.  E.  818. 

Only  certain  sureties  may  be  dis- 
charged.— As  this  statute  is  one  of  ex- 
ceptional privilege,  the  petitioner  must 
bring  himself  within  the  terms  of  this 
section.  There  is  no  statute,  which  ac- 
cords to  the  sureties  upon  any  other 
class  of  bonds  than  administration  and 
guardianship  bonds  the  privilege  of  this 
section.  Bellinger  v.  United  States  Fidel- 
ity, etc.,  Co.,  115  S.  C.  469,  106  S.  E.  470, 
473. 

Effect  of  discharge. — This  section  re- 
lieves the  surety  from  a  substantial  por- 
tion of  the  obligation  which  he  assumed 
when  he  signed  the  bond,  which  was  in- 
tended to  secure  the  continuing  obliga- 
tion of  the  principal  until  his  final  and 
legal  release.  Bellinger  v.  United  States 
Fidelity,  etc.,  Co.,  115  S.  C.  469,  106  S.  E. 
470,  473. 

New  bond  by  court  order. — The  court 
may  require  a  new  bond  with  additional 


sureties  or  revoke  the  administration. 
Owens  v.  Walker,  2  Strob.  Eq.  289,  89 
Am.  St.  Rep.  299;  Waterman  v.  Brigh- 
am,  2  Hill  512;  Norton  v.  Wallace,  1  Rich. 
507.  32  Am.  Dec.  203,  83  Am.  Dec.  384,  52 
L.  R.  A.  174,  187,  40  L.  R.  A.  (N.  S.) 
716,  Ann.  Cas.  15D,  285;  Gilliam  v.  Mc- 
Junkin,  2  S.  C.  442,  34  L.  R.  A.  663,  16 
L.  R.  A.  (N.  S.)  1065. 

Discharge  by  new  bond. — If  granted 
by  requiring  new  bond,  it  is  primary  se- 
curity as  to  the  amount  fixed  by  account- 
ing. Bobo  v.  Vaiden,  20  S.  C.  271,  279,  70 
Am.  St.  Rep.  443,  1  A.  L.  R.  1000,  1032; 
Trimmier  v.  Trail,  2  Bail.  480,  84  Am. 
Dec.  456,  40  L.  R.  A.  63,  L.  R.  A.  1918B, 
12,  25;  Waterman  v.  Brigham,  2  Hill  512. 

But  if  the  same  administrator  is  ap- 
pointed administrator  de  bonis  non,  and 
his  accounts  are  fixed,  that  discharges 
the  sureties.  Trimmier  v.  Trial,  2  Bail. 
480,  84  Am.  Dec.  456,  40  L.  R.  A.  63,  L.  R. 
A.  1918B,  12,  25;  Enicks  v.  Powell,  2 
Strob.  Eq.  196,  51  Am.  Dec.  524,  108  Am. 
St.  Rep.  433. 

Discharge  is  not  retroactive. — If  relief 
is  granted  by  revoking  administration, 
the  sureties  are  still  liable  for  default 
before  that  time.  Shelton  v.  Cureton,  3 
McC.  412,  83  Am.  Dec.  383,  52  L.  R.  A. 
187,  40  L.  R.  A.  (N.  S.)  714,  Ann.  Cas. 
15D,    404. 

No  money  decree  can  be  given  against 
the  administrator.  Gilliam  v.  McJunkin, 
2  S.  C.  442,  34  L.  R.  A.  663,  16  L.  R.  A. 
(N.  S.)  1065. 


§  8978.  Proceedings  on  alleged  loss  or  destruction  of  will. — If  a  person  ap- 
plying for  letters  of  administration  on  the  estate  and  effects  of  any  person 
deceased  will  make  it  appear,  upon  oath,  that  such  deceased  person  had 
made  a  will,  which  cannot  be  proved  by  such  person  or  persons  so  applying, 
and  that  such  person  or  persons  applying  for  such  administration  verily 
believes  or  believe  the  said  will  to  be  lost  or  destroyed,  together  with  the 
causes  and  reasons  for  such  belief,  it  shall  be  the  duty  of  the  judge  of 
probate  to  whom  such  application  is  made  to  grant  letters  of  administra- 
tion to  the  person  or  persons  applying  for  the  same,  during  such  time  as 
the  said  last  will  and  testament  shall  be  lost,  and  until  the  same  shall  be 
found  and  duly  proved:  provided,  that  all  such  oaths  as  are  required  in  this 
section  shall  be  in  writing,  subscribed  by  the  party  to  be  sworn,  adminis- 
tered by  the  judge  of  probate,  and  filed  and  recorded  by  him. 

1932  Code,  §  8978;  Civ.  C.  '22,  §  5391;  Civ.  C.  '12,  §  3614;  Civ.  C.  '02,  §  2521;  G.  S. 
1902;  R.  S.  2032;  1778  (4)  429. 


§  8979.  Executors  or  administrators  of  executors  or  administrators  liable 
for  wrongful  conversion  of  goods. — The  executor  or  administrator  or  any 
executor  or  administrator  of  right,  who  may  waste  or  convert  to  his  own 
use  the  goods  or  estate  of  his  testator  or  intestate,  shall  be  liable  and  charge- 
able in  the  same  manner  as  their  testator  or  intestate  would  have  been  if 
he  had  been  living. 

1932  Code,  §  8979;  Civ.C.  '22,  §  5392;  Civ.  C.  '12,  §  3615;  Civ.  C.  '02,  §  2522;  G.  S. 
1903;  R.  S.  2033;  4  and  5  W.  &  M.,  c.  24;  1712  (2)  552. 
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§  8980.  Clerk  of  court  to  make  application  for  administration  of  derelict 
estates — liability. — Whenever  it  shall  come  to  the  knowledge  of  any  clerk 
of  any  court  of  common  pleas  of  any  county  in  this  State  that  the  estates 
and  effects  of  any  deceased  person,  as  to  which  administration  could  legal- 
ly be  granted  by  the  judge  of  probate  of  his  county,  remain  for  the  period 
of  six  months,  entirely  or  partially,  unadministered,  either  by  reason  of 
no  application,  for  letters  of  administration,  or  from  any  other  cause,  so 
that  there  is  no  legally  appointed  representative  of  such  deceased  person, 
it  shall  be  the  duty  of  such  clerk  of  the  court  to  make  application  to  the 
judge  of  probate  of  the  county  for  letters  of  administration  on  the  estate 
of  such  deceased  person,  accompanied  with  a  statement  of  the  nature,  con- 
dition, and  value  of  the  said  estate,  so  far  as  it  may  be  known  to  him,  and, 
thereupon,  it  shall  be  the  duty  of  such  judge  of  probate  to  insert  a  notice  of 
such  application,  in  the  usual  form,  for  forty  days,  in  some  public  news- 
paper published  in  such  county,  or,  if  there  be  none  such,  in  some  adjoin- 
ing county,  and  also  at  the  door  of  the  court  house,  and,  after  such  notice 
to  grant  to  such  clerk  of  the  court  letters  of  administration  on  the  estate  of 
such  deceased  person  with  the  will  annexed,  in  case  there  be  a  will,  and 
the  clerk  shall  be  held  liable,  on  his  official  bond,  for  the  faithful  dis- 
charge of  his  duties  as  such  administrator. 

1932  Code,  §  8980;  Civ.  C.  '22,  §  5393:  Civ.  C.  '12,  §  3613;  Civ.  C.  '02,  §  2523;  G.  S. 
1908;  R.  S.  2033;  1873  (15)  413;  1874  (15)  704. 

Notice  is  essential. — Under  this  section  Cas.  16C,  402;  Pickens  v.  Bryant,  45  S. 
requiring  40  days'  notice,  the  failure  to  C.  17,  22  S.  E.  750,  4  A.  L.  R.  1174;  Rich- 
publish  the  notice  for  the  prescribed  pe-  ardson  v.  Cooley,  20  S.  C.  347,  22  L.  R. 
riod  is  a  jurisdictional  defect,  and  the  A.  (N.  S.)  456;  Elders  v.  Vauters,  4  DeS. 
appointment  of  the  administrator,  and  155,  15  L.  R.  A.  492.  See,  also,  Haley  v. 
all  proceedings  thereafter  to  sell  land  to  Thames,  30  S.  C.  270,  9  S.  E.  110. 
pay  debts,  are  null  and  void  Hartley  v.  But  for  a  case  showing  when  sole  dis- 
Glover,  56  S.  C.  69,  33  S.  E.  796,  Ann.  Cas.  tributee  may  collect  assets  without  ad- 
18B,  1059:  Hendrix  v.  Holden,  58  S.  C.  ministration,  see  Grant  v.  Poyas,  62  S.  C. 
495.  36  S.  E.  1010,  1021.  426,  40  S.  E.  891,   112  Am.  St.  Rep.  733, 

Title  to  personal  property  depends  on  22  L.  R.  A.  (N.  S.)  457. 

administration. — Heirs    and    distributees  So  suit  cannot  be  brought  by  creditors 

cannot  acquire  title  to  personal  assets  so  until  administration  by  some  one.  Screv- 

as  to   collect  same  without  administra-  en  v.  Bostick,  2  McC.  Eq.  410,  16  Am.  Dec. 

tion.  Darwin  v.  Moore,  58  S.  C.  164,  36  664,  25  Am.  Dec.  313,  34  Am.  Dec.  368, 

S.  E.  539,  112  Am.  St.  Rep.  732,  22  L.  R.  44  Am.   Dec.   722,   85  Am.   Dec.   426,   90 

A.  (N.  S.)  456;  Bradford  v.  Felder,  2  McC.  Am.  Dec.  288,  52  Am.  Rep.  674,  66  Am. 

Eq.    168,   22   L.   R.   A.    (N.    S.)    456,   Ann.  St.  Rep.  277,  23  L.  R.  A.  (N.  S.)  95. 

§  8981.  Clerks  of  court  to  transmit  administrations  to  successors. — All  ad- 
ministrators of  derelict  estates  heretofore  granted  to  clerks  of  the  court  of 
common  pleas,  or  that  may  hereafter  be  granted  to  them,  under  the  pre- 
ceding section,  shall  be  transmitted  to  the  successors  in  office  of  such  clerks, 
by  virtue  of  such  succession  in  office,  without  new  application  on  the  part 
of  such  successor  in  office,  and  without  further  order  of  the  court  of  pro- 
bate making  the  original  grant  of  administration. 

1932  Code,  §  8981;  Civ.  C.  '22,  §  5395;  Civ.  C.  '12,  §  3618;  Civ.  C.  '02,  §  2524;  G.  S. 
1909;  R.  S.  2035;  1875  (15)  954. 

§  8982.  Acts  of  successors  of  clerks  valid. — All  acts  done  by  such  said  suc- 
cessors in  office  of  the  said  clerks  of  the  court,  not  inconsistent  with  the 
duty  of  administrators,  are  hereby  ratified  and  affirmed,  and  made  of  the 
same  force  and  effect  as  if  done  by  the  clerks  of  the  court  originally  ap- 
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pointed  to  administer  such  said  estate. 

1932  Code.  §  8932:  Civ.  C.  '22,  §  5396;  Civ.  C.  '12,  §  3619;  Civ.  C.  '02,  §  2525;  G.  S. 
1910;  R.  S.  2036;  1875  (15)  954. 

§  8983.  Duty  of  clerks  to  turn  over  to  successors  all  moneys. — It  shall  be 
the  duty  of  all  outgoing  clerks  of  the  court  of  common  pleas  to  turn  over  to 
their  successors  in  office  all  property,  choses  in  action,  money,  and  other  as- 
sets of  such  estates  in  their  hands;  and  such  successors  shall  have  the  right 
to  compel  the  performance  of  that  duty  by  proceedings  for  that  purpose  in 
the  court  of  probate  having  jurisdiction  of  the  particular  estate. 

1932  Code,  §"8983;  Civ.  C.  '22,  §  5397;  Civ.  C.  '12,  §  3620;  Civ.  C.  '02,  §  2526;  G.  S. 
1911;  R.  S.  2037;  1875  (15)  954. 

§  8984.     Cases  of  a  person  charged  as  executor  in  his  own  wrong. — Any 

person  who  shall  obtain,  receive,  and  have  any  goods  or  debts  of  any  person 
dying  intestate,  or  a  release  or  other  discharge  of  any  debt  or  duty  that  be- 
longed to  the  intestate,  upon  any  fraud,  or  without  such  valuable  consid- 
eration as  shall  amount  to  the  value  of  the  same  goods  or  debts,  or  near 
thereabouts  (except  it  be  in  or  towards  satisfaction  of  some  just  and  prin- 
cipal debt  of  the  value  of  the  same  goods  or  debts  to  him  owing  by  the  in- 
testate at  the  time  of  his  decease),  shall  be  charged  and  chargeable  as  execu- 
tor of  his  own  wrong,  so  far  as  such  goods  and  debts  coming  to  his  hands,  or 
whereof  he  is  released  or  discharged  by  such  administrator,  will  satisfy, 
deducting,  nevertheless,  to  and  for  himself,  allowance  of  all  just,  due,  and 
principal  debts  upon  good  consideration,  without  fraud  owing  to  him  by 
the  intestate  at  the  time  of  his  decease,  and  of  all  other  payments  made  by 
him  which  lawful  executors  or  administrators  may  and  ought  to  have  and 
pay  by  the  laws  and  statutes  of  this  State. 

1932  Code,  §  8984;  Civ.  C.  '22,  §  5398;  Civ.  C.  '12,  §  3621;  Civ.  C.  '02,  §  2527;  G.  S. 
1905;  R.  S.  2038;  43  Eliz.,  c.  8;  1712  (2)  507. 

Mortgagee    may    become    executor    de  R.  A.  (N.  S.)  190,  Ann.  Cas.  17E,  8;  Cook 

son   tort   by    foreclosure. — A    mortgagee  v.  Sanders,  15  Rich.  63,  85  Am.  Dec.  426, 

will  be  held  by  virtue  of  this  section  as  94  Am.  Dec.  139.  98  Am.  St.  Rep.  202.  L. 

an  executor  de  son  tort,  who  after  the  R.    A.    1915,    950,    Ann.    Cas.    14A,    265, 

death  of  the  mortgagor,  seizes  the  mort-  Ann.  Cas.  17E,  9;  Haley  v.  Thames,  30  S. 

gaged  property,  sells  it,  and  converts  the  C.  270,  9  S.  E.  110. 

proceeds  in  excess  of  the  amount  of  the  Executor  de  son  tort  is  chargeable  only 

mortgage.   Davenga  v.   Henry,   31    S.   C.  with  assets  in  hand,  not  with  those  not 

413,  10  S.  E.  72,  98  Am.  St.  Rep.  195,  Ann.  reduced  to  possession.  Kinard  v.  Young, 

Cas.    17E,    10.  2  Rich.  Eq.  247,  85  Am.  Dec.  426,  98  Am. 

Executors    de    son    tort    illustrated.—  St.  Rep.  201,  L.  R.  A.   1915D,  959,  Ann. 

Lloyd  v.  Cannon,  2  DeS.  232;  Howell  v.  Cas.  14A,  265;  Cook  v.  Sanders,  15  Rich. 

Smith,  2  McC.  516,  85  Am.  Dec.  423,  98  63,  85  Am.  Dec.  426,  94  Am.  Dec.  139,  98 

Am.   St.   Rep.    195,   L.   R.   A.    1915D.   951,  Am.   St.   Rep.   202,   L.   R.   A.    1915D,   950, 

Ann.  Cas.  17E,  13;  Givens  v.  Higgins,  4  Ann.  Cas.  14A,  265,  Ann.  Cas.  17E,  9. 

McC.  286,  17  Am.  Dec.  742,  85  Am.  Dec.  The  promise  of  executor  de  son  tort  to 

423,  98  Am.  St.  Rep.  193,  Ann.  Cas.  17E,  pay    debt    of    deceased    is    not    binding. 

11;  Johnson  v.  Gaithers,  Harp.  6,  98  Am.  Haselden  v.  Whitesides,  2  Strob.  353,  L. 

St.  Rep.  197.  Ann.  Cas.  17E,  21;  Leach  v.  R.  A.  1915B,  1040,  Ann.  Cas.  12A,  11,  26 

House,  1  Bail.  42,  85  Am.  Dec.  426,  L.  R.  A.  L.  R.  1360. 

A.  1915D,  950,  Ann.  Cas.  14A,  266;  Tucker  Executor  de  son  tort  may  pay  just 
v.  Williams,  Dud.  329,  31  Am.  Dec.  561,  debts. — One  occupying  a  position  of  exe- 
85  Am.  Dec.  424,  98  Am.  St.  Rep.  200,  cutor  de  son  tort  may  pay,  under  this  sec- 
Ann.  Cas.  17E,  10;  Salvo  v.  Schmidt,  2  tion,  just  debts  of  an  estate,  and  he  is  en- 
Speer  512,  33  L.  R.  A.  665;  Carter  v.  titled  to  deduct  the  same  from  a  verdict 
Robbins,  8  Rich.  29,  85  Am.  Dec.  425,  against  himself  and  in  favor  of  the  exe- 
Ann.  Cas.  17E,  19;  Frierson  v.  Wesberry,  cutor.  McElveen  v.  Adams,  108  S.  C.  437, 
11  Rich.  353,  98  Am.  St.  Rep.  205,  25  L.  94  S.  E.  733;  Davenga  v.  Henry,  31  S.  C. 
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413,  10  S.  E.  72,  74,  98  Am.  St.  Rep.  195,  against  him  binds  the  estate  if  he  later 

Ann.  Cas.  17E,  10.  becomes  administrator.  Walker  v.  May,  2 

He    may    plead    plene    administravit.  Hill  Eq.  22.  But  cannot  be  levied  on  the 

Leach  v.  House,  1  Bail.  42,  85  Am.  Dec.  lands    of   the   testator.    Warren   v.   Ray- 

426,  L.  R.  A.  1915D,  950,  Ann.  Cas.  14A,  mond,  17  S.  C.  163,  191,  34  L.  R.  A.  334,  1 

266;  Cook  v.  Sanders,  15  Rich.  63,  85  Am.  A.    L.    R.    727.    Nor    does    a    judgment 

Dec.  426,   94  Am.  Dec.   139,  98  Am.  St.  against  an  executor  de  son  tort  arrest  the 

Rep.  202,  L.  R.  A.  1915D,  950,  Ann.  Cas.  Statute  of  Limitations.  Bolt  v.  Dawkins, 

14A,  265,  Ann.  Cas.  17E,  9.  16  S.  C.  198,  211,  65  Am.  Dec.  596,  20  L. 

Unless  he  denies  his  capacity  to  act.—  R.  A.  790,  35  L.  R.  A.  (N.  S.)   109,  L.  R. 

If  he  denies  that  he  is  an  executor  de  A.  1915B,  1028,  1040,  Ann.  Cas.  12A,  11, 

son  tort,  he  will  be  charged  with  whole  Ann.  Cas.  15A,  1085. 
debt  sued.  Hobbell  v.  Fogartie,  1  Hill  167,         See  generally.  McElveen  v.  Adams,  108 

26  Am.  Dec.  163;  101  Am.  St.  Rep.  562,  S.  C.  437,  94  S.  E.  733.  As  to  payment  to 

10  A.  L.  R.  533,  579,  600.  trustee  appointed  by  heirs  and  distribu- 

An  executor  de  son  tort  is  sued  as  exe-  tees,  see  Pickens  v.  Bryant,  45  S.  C.  17, 

cutor.  Gregory  v.  Forrester,  1  McC.  Eq.  22  S.  E.  750,  4  A.  L.  R.  1174. 
318,  85  Am.  Dec.  426.  And  a  judgment 

§  8985.  Executors  in  their  own  wrong  deemed  trespassers  requried  to 
make  discovery,  etc. — The  judge  of  probate  of  the  county  in  which  a  de- 
ceased person  may  have  died  shall  have  power  (either  of  his  own  accord,  or 
at  the  instance  of  any  creditor,  or  other  person'  interested  in  the  estate  of 
the  deceased)  to  cite  before  him  such  person  or  persons,  as  neither  being 
appointed  executor  nor  having  obtained  administration  of  the  effects  of 
such  deceased  person,  shall,  nevertheless,  possess  himself  or  themselves  of 
the  goods  and  chattels,  rights  and  credits  of  such  person  deceased;  and, 
upon  such  person  or  persons  being  cited  as  aforesaid,  the  judge  of  probate 
shall  require  of  him  or  them  a  discovery  and  account  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits  of  the  deceased,  and  shall  pro- 
ceed to  decree  against  him  or  them  for  the  value  of  the  estate  and  effects 
of  the  deceased,  which  he  or  they  may  have  wasted,  or  which  may  have 
been  lost  by  his  or  their  illegal  interference,  charging  them  as  executors  of 
their  own  wrong  are  made  liable  at  common  law,  as  far  as  assets  shall 
have  come  into  their  hands. 

1932  Code,  §  8985;  Civ.  C.  '22,  §  5399;  Civ.  C.  '12,  §  3622;  Civ.  C.  '02,  §  2528;  G.  S. 
1906;  R.  S.  2039;  30  C.  2,  c.  7;  1712  (2)  529;  1789  (5)  112;  1839  (11)  63. 

See  generally,  Haley  v.  Thames,  30  S.      413,  10  S.  E.  72,  98  Am.  St.  Rep.  195,  Ann. 
C.  270,  9  S.  E.  110.  Cas.  17E,  10. 

Applie'd  in  Davenga  v.  Henry,  31  S.  C. 

§  8986.  Liability  of  executors  of  executors  in  their  own  wrong. — Every 
executor  and  administrator  of  any  person  or  persons  who,  as  executor  in 
his  own  wrong,  or  administrator,  shall  waste  or  convert  any  goods,  chattels, 
estate,  or  assets  of  any  person  deceased,  to  his  own  use,  shall  be  liable  and 
chargeable  in  the  same  manner  as  their  testator  or  intestate  would  have 
been  if  he  had  been  living. 

1932  Code,  §  3986;  Civ.  C.  '22,  §  5400;  Civ.  C.  '12,  §  3623;  Civ.  C.  '02,  §  2529;  G.  S. 
1907;  R.  S.  2040;  1789  (5)  113. 


ARTICLE  3 
Inventories  and  Appraisements 

8987.  Inventory   and   appraisement.  ties. 

8988.  Statement  of  surviving  partner.  8991.  Pay  of  appraisers. 

8989.  Appraisements    in   different   coun-      8992.  Oath  of  appraisers. 
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§  8987.  Inventory  and  appraisement  made  upon  probate  of  will  or  appli- 
cation for  administration. — Where  a  will  is  proved,  or  application  is  made 
for  administration  of  the  estates  of  a  person  dying  intestate,  the  judge  of 
probate  of  the  county  shall  require  the  executors  or  administrators  to 
make  out  an  exact  inventory  of  the  personal  estate  of  the  deceased,  and 
shall  appoint  three  or  more  respectable  qualified  electors  to  appraise  the 
same  on  oath,  which  inventory  and  appraisement  shall  be  returned  into 
his  office  within  such  time  as  he  shall  limit. 

1932  Code.  §  8987;  Civ.  C.  '22,  §  5402;  Civ.  C.  "12.  §  3625:  Civ.  C.  "02,  §  2531;  G.  S. 
1919;  R.  S.  2041;  1745  (3)  666;  1789  (5)  108;  1839  (11)  61;  1902  (23)  1065. 

This   section   is   not   applicable   to   life  nary  v.  Geiger,  1  Brev.  484. 

tenant. — A  life  tenant  who  is  an  execu-  Administrator's  own  debt   is   assets   in 

trix  is  not  bound  to  return  an  inventory  his  hand.  Schnell  v.  Schroder,  Bail.  Eq. 

of  the  property  held  by  her  in  her  capac-  334,  51  Am.  Dec.  528.  99  Am.  St.  Rep.  166. 

ity  as  life  tenant.  Brooks  v.  Brooks,  12  But  if  it  be  a  note  out  of  date,  putting  it 

S.  C.  422,  462,  13  L.  R.  A.  (N.  S.)  515,  33  in  the  inventory  does  not  renew  the  debt. 

L.  R.  A.  (N.  S.)  669.  Black  v.  White,  13  S.  C.  37,  102  Am.  St. 

Omission  to  insert  property  in  an  in-  Rep.  762,  25  L.  R.  A.  (N.  S.)  809,  26  L.  R. 

ventory  is  a  breach  of  the  bond.  Ordi-  A.  (N.  S.)  412. 

§  8883.  Surviving  partner  to  file  statement  with  probate  judge — time — 
contents. — The  survivor  or  survivors  of  every  firm  or  partnership  shall 
within  twenty  (20)  days  after  the  death  of  any  member  of  such  firm  or 
partnership,  file  with  the  judge  of  probate,  having  jurisdiction  of  the  estate 
of  such  deceased  member  a  sworn  statement  in  writing  showing  the  assets 
and  liabilities  of  said  firm  or  partnership  in  detail:  provided,  that  the  judge 
of  probate  may  for  good  cause  shown,  enlarge  the  time  for  the  filing  of 
such  statement.  The  judge  of  probate  having  jurisdiction  shall  have  the 
same  power  and  authority  to  enforce  the  provisions  of  this  section  as  he 
has  with  reference  to  the  returns  of  executors  and  administrators. 
1932  Code,  §  8988;  1924  (33)  955. 

§  8889.     Appraisement  to  be  made  in  each  county  where  goods  are. — If  the 

goods  be  in  several  counties,  the  judge  of  probate  of  such  counties  re- 
spectively shall  order  appraisement  and  appoint  appraisers  in  each,  which 
appraisement,  when  made,  shall  be  returned  by  the  appraisers  into  the  of- 
fice of  the  judge  of  probate  where  the  will  is  recorded,  or  by  whom  ad- 
ministration is  granted. 

1932  Code,  §  8989:  Civ.  C.  '22,  §  5403;  Civ.  C.  '12,  §  3626;  Civ.  C.  '02,  §  2532;  G.  S. 
1920;  R.  S.  2042;  1789  (5)  108;  1839  (11)  61. 

§  8991.  Pay  of  appraisers. — Upon  the  settlement  of  their  accounts  by  ex- 
ecutors and  administrators,  it  shall  be  the  duty  of  the  judge  of  probate  to 
allow  them  the  sum  of  three  ($3.00)  dollars  per  day  and  mileage  at  the  rate 
of  five  (5)  cents  per  mile  for  each  mile  actually  travelled  in  going  to  and 
from  the  place  or  places  where  the  property  ordered  to  be  appraised  is 
situated:  provided,  however,  that  where  the  value  of  the  estate  does  not 
exceed  two  thousand  ($2,000.00)  dollars,  the  allowance  shall  not  exceed  one- 
half  of  the  foregoing,  for  the  expenses  of  every  appraiser  during  the  time 
that  he  is  proved  to  have  been  employed  in  appraising  the  estate  of  the 
testator  or  intestate. 

1932  Code,  §  8991;  Civ.  C.  '22,  §  5405;  Civ.  C.  '12,  §  3628;  Civ.  C.  '02,  §  2534;  G.  S. 
1922;  R.  S.  2044;  1839  (11)  61;  1923  (33)  194. 
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§  8392.  No  person  to  act  as  appraiser  until  sworn. — No  appraisers  ap- 
pointed to  appraise  any  testator's  or  intestate's  goods  and  chattels  shall 
enter  upon  that  office  before  they  shall  have  taken  the  following  oath  be- 
fore the  judge  of  probate  of  the  county,  or  before  any  officer  authorized  by 
law  to  administer  an  oath,  who  is  hereby  empowered  to  administer  the 
same: 

"You.  A  B,  C  D,  E  F,  etc.,  do  swear  that  you  will  make  a  just  and  true  ap- 
praisement of  all  and  singular  the  goods  and  chattels  (ready  money,  only, 
excepted)  of  G  H,  deceased,  as  shall  be  produced  by  J.  K,  the  executor  or 
administrator  of  the  estate  of  the  said  G  H,  deceased,  and  that  you  will 
return  the  same,  certified  under  your  hands,  unto  the  judge  of  probate 
of  County  within  the  time  prescribed  by  law." 

1932  Code,  §  8992;  Civ.  C.  '22,  §  5406;  Civ.  C.  '12,  §  3629;  Civ.  C.  '02,  §  2535;  G.  S. 
1923;  R.  S.  2045;  1745  (3)  667;  1904  (24)  441. 


ARTICLE  4 
Debts  and  Legacies 


8993.  Notice  to  creditors. 

8994.  Failure   of  creditor  to   render  ac- 
count. 

8995.  Order  of  payment. 

8996.  Crops  as  assets. 

8997.  Emblements  as  assets. 

8998.  Assets  of  nonresident  decedent. 

8999.  Compromise  by  representative. 
8999-1.  Claims    filed    against    decedents 

estate  barred. 

9000.  Claims  against  veterans'  estate  ex- 
empt in  certain  cases. 

9001.  Sale  of  realty  to  pay  debts. 

9002.  Summoning  heirs  and  devisees. 


9003.  Service  of  summons  and  petition. 

9004.  File  lis  pendens. 

9005.  Nonresidents. 

9006.  Bond   of   representative. 

9007.  Custody    of    records — distribution 
of  funds. 

9007-1.  Sale  of  land  in  aid  of  assets  by 
probate  court. 

9008.  Fee  of  probate  judge. 

9009.  Service  by  sheriff. 

9010.  Sheriff's   costs. 

9011.  Probate  judge  enter  release  of  liens 

on  property  sold. 


§  8993.  Notice  to  creditor  to  render  accounts — debts  ascertained  within 
a  year. — Every  executor  or  administrator  shall  give  three  weeks'  notice,  by 
advertisement  in  one  of  the  gazettes  printed  in  the  county,  or  if  there  be 
none,  in  some  gazette  of  general  circulation  in  the  county,  for  creditors  of 
the  estate  in  his  charge  to  render  an  account  of  their  demands,  duly  at- 
tested, and  he  shall  be  allowed  twelve  months  to  ascertain  the  debts  due 
from  the  deceased,  reckoning  from  probate  of  will  or  grant  of  administra- 
tion. 

1932  Code,  §  8993;  Civ.  C.  '22,  §  5407;  Civ.  C.  '12,  §  3630;  Civ.  C.  '02,  §  2536;  G.  S. 
1924;  R.  S.  2046;  1789  (5)  111. 


In  general. — This  section  was  cited  in 
the  dissenting  opinion  of  Judge  Gary  in 
support  of  his  contention  that  a  grantee 
of  land,  conveyed  within  12  months  of 
the  decedent's  death  by  his  heirs,  takes 
the  property  subject  to  the  decedent's 
creditors'  right  to  levy  on  the  land  to  en- 
force payment  of  their  debts.  Galloway 
v.  Galloway,  76  S.  C.  524,  57  S.  E.  528. 

Interest  runs  from  end  of  first  year. — 
As  a  general  rule,  an  administrator  is 
chargeable  with  interest  from  the  begin- 
ning of  the  year  succeeding  that  in  which 


he  received  his  appointment.  It  is  also  a 
general  rule  that  all  funds  received  dur- 
ing the  current  year  are  to  be  regarded 
as  unproductive  until  the  end  thereof, 
and  all  expenditures  made  during  the 
course  of  the  year  should  be  regarded  as 
made  before  the  balance  is  struck  that  is 
to  bear  interest.  Pettus  v.  Clawson,  4 
Rich.  Eq.  92,  95;  Tompkins  v.  Tompkins, 
18  S.  C.  1,  77  Am.  Dec.  115,  11  L.  R.  A. 
(N.  S.)  299,  315;  Oswald  v.  Givens,  Riley 
Eq.  38,  29  L.  R.  A.  648;  Nicholson  v. 
Whitlock,  57  S.  C.  36,  35  S.  E.  412,  413. 
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Twelve  months  is  sufficient  time  in  the 
absence  of  a  special  difficulty.  Lowman 
v.  Lowman,  69  S.  C.  543,  48  S.  E.  536,  31 
L.  R.  A.  (N.  S.)  354,  cited  in  Galloway 
v.  Galloway,  76  S.  C.  524,  57  S.  E.  528. 

And  debts  are  presumed  to  have  been 
ascertained.  —  After  the  twelve-month 
period  has  elapsed,  it  is  presumed  that 


the  administrator  has  ascertained  the 
debts  due  from  the  deceased.  Willis  v. 
Trozer,  44  S.  C.  1,  21  S.  E.  617,  622,  Ann. 
Cas.  16C,  402,  Ann.  Cas.  16E,  134,  14 
A.  L.  R.  74. 

Applied  in  McNair  v.  Howie,  123  S.  C. 
252,   116  S.  E.  279. 


§  8994.  If  creditor  fail  to  render  account,  executors  or  administrators  not 
liable. — If  any  creditor  shall  neglect  to  give  in  a  statement  of  his  debts 
within  the  time  aforesaid,  the  executors  or  administrators  shall  not  be 
liable  to  make  good  the  same. 

1932  Code,  §  8994;  Civ.  C.  '22,  §  5408;  Civ.  C.  '12,  §  3631;  Civ.  C.  '02,  §  2537;  G.  S. 
1925:  R.  S.  2047;  1789  (5)  111. 


This  section  is  for  personal  protection 
of  executors. — This  section,  providing 
that  executors  and  administrators  shall 
not  be  liable  for  claims  not  presented 
within  12  months,  is  not  a  nonclaim  stat- 
ute, but  its  primary  object  is  to  exempt 
executors  and  administrators  from  lia- 
bility for  a  devastavit,  where  they  have 
administered  and  distributed  the  estate 
without  reserving  assets.  McNair  v. 
Howie,  123  S.  C.  252,  116  S.  E.  279;  Muck- 
enfuss  v.  Marchant,  105  F.  (2d)  469. 

Claims  may  be  established  after  one 
year. — While,  if  there  is  a  deficiency  of 
estate  assets,  a  creditor  not  filing  his 
claim  within  the  prescribed  time,  as  pro- 
vided in  this  section,  may  not  share  rat- 
ably with  other  creditors  filing  claims  in 
time,  and  while  a  legatee  is  not  bound 
to  refund  a  legacy,  which  was  sufficient 
to  pay  the  creditor's  claim  if  filed  in 
time,  the  failure  to  present  the  claim 
within  the  prescribed  time  does  not  bar 
the  judicial  establishment  of  the  demand, 
nor  the  reaching  of  the  available  assets 
remaining.  McNair  v.  Howie,  123  S.  C. 
252,  116  S.  E.  279;  Muckenfuss  v.  Mar- 
chant,   105  F.   (2d)   469. 

Mortgagee's  failure  to  file  claim  with 
administrator  of  deceased  mortgagor  did 
not  free  mortgagor's  personal  assets 
from  liability  for  mortgage  debt.  Colum- 
bia Theological  Seminary  v.  Annette,  et 
al.,  168,  S.  C.  272,  167  S.  E.  465. 

And  enforced. — A  creditor  not  filing 
claim  within  12  months,  as  required  by 
this  section,  is  not  barred  from  enforcing 
his  claim  against  the  administrator  de 
bonis  non  and  the  heirs,  when  such  delay 
cannot  be  held  to  have  worked  an  injury 


to  the  other  creditors,  whose  claims  were 
paid  in  full  as  it  would  deprive  such 
creditor  of  a  right  of  action  against  the 
administrator  de  bonis  non  and  the  heirs 
in  possession  of  the  land,  when  the  credi- 
tor's laches  do  not  affect  the  distributees 
and  heirs  injuriously.  McNair  v.  Howie, 
123  S.  C.  252,  116  S.  E.  279;  Muckenfuss  v. 
Marchant,  105  F.   (2d)  469. 

Institution  of  action  after  lapse  of 
twelve  months. — Where,  in  an  action  by 
a  creditor  of  a  decedent  against  the  ad- 
ministrator de  bonis  non  and  the  heirs  in- 
stituted 8  months  after  the  final  account- 
ing, to  establish  a  claim  not  filed  against 
the  estate  within  the  prescribed  12 
months,  the  defendants  denied  liability 
generally  and  pleaded  the  defense  based 
upon  the  failure  of  plaintiff  creditor  to 
render  his  demand  within  the  time  re- 
quired by  this  section  and  the  full  ad- 
ministration and  final  settlement  of 
estate,  it  was  held  that  there  was  no 
showing  of  laches  injuriously  affecting 
the  heirs  or  devisees,  so  as  to  deprive  the 
plaintiff  of  his  right  of  action.  McNair  v. 
Howie,  123  S.  C.  252,  116  S.  E.  279. 

See  generally,  Nicholson  v.  Whitlock, 
57  S.  C.  36,  35  S.  E.  412;  Willingham  v. 
Chick,  14  S.  C.  93,  99,  18  Am.  St.  Rep.  880, 
1  A.  L.  R.  782:  Crane,  etc.,  Co.  v.  Moses, 
13  S.  C.  561,  578,  75  Am.  Dec.  804,  130 
Am.  St.  Rep.  319,  14  L.  R.  A.  106,  45  L. 
R.  A.  (N.  S.)  9,  Ann.  Cas.  15C,  54;  Lanier 
v.  Griffin,  11  S.  C.  565,  Ann.  Cas.  16A, 
173;  Lesesne  v.  Witte,  5  S.  C.  450,  48  Am. 
Rep.  496,  106  Am.  St.  Rep.  523,  37  L.  R. 
A.  (N.  S.)  651;  Walker  v.  Gill,  2  Bail.  105; 
Miller  v.  Mitchell,  Bail.  Eq.  437;  Sebring 
v.  Keith,  2  Hill  340,  98  Am.  St.  Rep.  203. 


§  8995.  Order  of  payment  of  debts — no  preference  to  creditors  in  equal 
degree. — The  assets  which  come  to  the  hands  of  an  executor  or  administra- 
tor, after  proper  allowance  to  the  executor  or  administrator,  in  a  due 
course  of  administration,  shall  be  applied  to  the  payment  of  his  debts  in  the 
following  order,  that  is  to  say: 

(1)  Funeral  and  other  expenses  of  the  last  sickness,  charges  of  probate, 
or  letters  of  administration. 
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(2)  Debts  due  to  the  public. 

(3)  Judgments,  mortgages,  and  executions — the  oldest  first. 

(4)  Rent. 

(5)  Bonds,  debts  by  specialty,  and  debts  by  simple  contract. 
Mortgages,  however,  not  to  be  entitled  to  priority  over  rents  and  debts 

by  specialty  or  by  simple  contract,  except  as  to  the  particular  parts  of  the 
estate  affected  by  the  liens  of  such  mortgages. 

No  preference  shall  be  given  among  the  creditors  in  equal  degree,  where 
there  is  a  deficiency  of  assets,  except  according  to  legal  priorities. 

1932  Code,  §  8995;  Civ.  C.  '22,  §  5409;  Civ.  C.  '12,  §  3632;  Civ.  C.  '02,  §  2538;  G.  S. 
1926;  R.  S.  2048;  1789  (5)  111;  1874  (15)  609;  1878  (16)  686. 


This  section  is  to  be  construed  liber- 
ally.—McVoy  v.  Percival,  Dud.  337,  9  A. 
L.  R.  464. 

A  change  in  the  order  of  the  payment 
of  debts  is  not  prohibited  by  the  constitu- 
tion. McLure  v.  Melton,  24  S.  C.  559,  568, 
58  Am.  Rep.  272.  As  to  distribution  of 
funds,  and  the  right  to  follow  them,  see 
Wulbern  v.  Timmons,  55  S.  C.  456,  33  S. 
E.  568,  L.  R.  A.  1916C,  27,  75,  26  A.  L.  R. 

4.  See  Hopkins  v.  McLure,  133  U.  S.  380, 
10  S.Ct.  407.  33  L.  Ed.  660. 

This  section  is  directory,  and  is  in- 
tended for  the  protection  of  the  adminis- 
trator or  executor.  Huger  v.  Dawson,  3 
Rich.  328,  1  Am.  Dec.  113,  12  Am.  Dec. 
595. 

It  directs  the  general  assets  according 
to  the  rank  of  the  debt;  it  does  not  deal 
with  the  lien.  Rutledge  v.  Rutledge,  1 
McC.  Eq.  471;  Klinck  v.  Keckley,  2  Hill 
Eq.  250,  257,  20  L.  R.  A.  244;  Hayneswoth 
v.  Frierson,  11  Rich.  476;  Edwards  v. 
Sanders.  6  S.  C.  316;  Shell  v.  Young,  32 

5.  C.  462,  11  S.  E.  299,  28  Am.  St.  Rep. 
380. 

But  an  executor  or  administrator  also 
who  pays  the  debts  out  of  the  legal  order 
is  liable  to  the  creditors.  Lenior  v.  Winn, 
4  DeS.  65,  6  Am.  Dec.  597,  85  Am.  Dec. 
681,  99  Am.  St.  Rep.  507,  29  L.  R.  A.  249, 
68  L.  R.  A.  557,  1  L.  R.  A.  (N.  S.)  255,  11 
L.  R.  A.  (N.  S.)  298,  24  A.  L.  R.  1496. 

An  administrator  or  executor  may  re- 
tain funds  to  pay  his  debt,  though  not 
due,  in  preference  to  debts  of  a  lower 
rank.  Relph  &  Co.  v.  Gist,  4  McC.  267.  An 
an  executor  may  retain  for  his  whole 
debt  against  a  creditor  who  has  not  ren- 
dered in  his  claim.  Sebring  v.  Keith,  2 
Hill  340,  98  Am.  St.  Rep.  203.  But  not  in 
the  case  of  one  barred  at  death.  Cooper 
v.  Peyton,  Rich.  Eq.  Cas.  259,  L.  R.  A. 
1915B,  1037,  Ann.  Cas.  12A,  13. 

Priorities. — The  order  of  payment  is 
determined  as  of  the  death  of  the  testa- 
tor. Hutchinson  v.  Bates,  1  Bail.  Ill; 
Tucker  v.  Condy,  7  Rich.  Eq.  281;  Mor- 
ton v.  Caldwell,  3  Strob.  Eq.  161;  Wilson 
v.  McConnel,  9  Rich.  Eq.  500,  43  Am.  St. 
Rep.  370,  52  L.  R.  A.  (N.  S.)  547;  Fraser 
v.  City  Council,  23  S.  C.  373,  381.  The 
State  taking  a  mortgage  does  not  lose  its 
priority.  Lenoir  v.  Winn,  4  DeS.  65,  6  Am. 


Dec.  597,  85  Am.  Dec.  681,  99  Am.  St. 
Rep.  507,  29  L.  R.  A.  249,  68  L.  R.  A.  557, 
1  L.  R.  A.  (N.  S.)  255,  11  L.  R.  A.  (N.  S.) 
298,  24  A.  L.  R.  1496. 

The  order  is  not  disturbed  by  prior 
judgments  against  the  executor  or  admin- 
istrator. Hutchison  v.  Bates,  1  Bail.  Ill; 
Tucker  v.  Condy,  7  Rich.  Eq.  281. 

Payment  of  taxes  of  estate  of  deceased. 
— see  Purdy  v.  Strother  under  §  2569 
hereof. 

There  is  priority  only  after  satisfac- 
tion of  liens. — The  intestate's  funeral  ex- 
penses do  not  have  priority  over  chattel 
mortgages,  in  the  distribution  of  the  pro- 
ceeds of  a  sale  of  chattels  by  the  admin- 
istrator, since  this  section,  prescribing 
the  order  of  payment  of  debts,  refers 
only  to  such  assets  in  the  hands  of  the 
administrator  as  remain  after  satisfac- 
tion of  the  liens  existing  at  time  of  the 
intestate's  death.  Hurst  v.  Rhame,  130  S. 
C.  367,  126  S.  E.  133. 

Funeral  expenses  have  priority  over 
all  claims. — Under  this  section  providing 
that  the  funeral  expenses  and  the  ex- 
penses of  the  last  illness  of  a  deceased 
person  shall  be  first  paid,  in  the  adminis- 
tration of  his  estate,  it  is  proper  for  the 
court,  in  proceedings  supplementary  to 
an  execution,  brought  to  subject  a  fund 
belonging  to  the  estate  of  a  deceased  per- 
son to  the  payment  of  a  judgment 
against  the  decedent,  on  which  an  execu- 
tion was  returned  unsatisfied  during  the 
lifetime  of  the  judgment  debtor,  to  pro- 
vide that  the  funeral  expenses  and  the 
expenses  of  the  last  illness  shall  be 
paid  before  the  fund  is  applied  to  the 
payment  of  the  judgment.  De  Loach  v. 
Sarratt,  58  S.  C.  117,  36  S.  E.  532. 

Funeral  expenses  and  the  expenses  of 
the  last  illness  should  be  paid  before  a 
judgment  recovered  in  the  lifetime  of 
the  deceased.  Id. 

But  funeral  expenses  have  no  priority 
against  insolvent's  assets  in  receiver's 
hands. — The  statute  fixing  order  of  dis- 
tribution of  an  intestate's  assets  did  not 
entitle  claims  for  funeral  expenses,  and 
for  medical  services  rendered  in  an  in- 
solvent's last  illness,  to  priority  of  pay- 
ment out  of  insolvent's  assets  in  receiv- 
ers' hands,  except  as  respects  funds  re- 
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maining  after  payment  of  claims  that 
were  in  existence  when  receivers  were 
appointed,  or  property  accumulated  by 
insolvent  after  date  of  appointment  of 
receivers.  Cudd  et  al.  v.  Hannon  et  al, 
187  S.  C.  424,   198  S.  E.  17. 

And  may  be  recovered  from  executor. 
— One  who  provides  the  reasonable  fu- 
neral expenses  of  the  deceased  is  en- 
titled to  recover  them  back  from  his  es- 
tate as  money  justly  due  on  a  quasi  con- 
tract, which  the  law  implies  and  imputes 
to  the  personal  representative  on  the 
ground  that  the  administrator  or  execu- 
tor is  bound  under  the  law  to  provide  a 
decent  funeral  from  the  assets  of  the  es- 
tate. Waters  v.  Register,  76  S.  C.  132,  56 
S.  E.  849,  52  L.  R.  A.  (N.  S.)  1153,  Ann. 
Cas.  15D,  747. 

Nursing  is  included  in  the  expenses  of 
the  last  illness.  McVoy  v.  Percival,  Dud. 
337,  9  A.  L.  R.  464.  And  there  is  no  rule 
as  to  the  duration  of  the  last  illness.  Mc- 
Voy v.  Percival,  Dud.  337,  9  A.  L.  R.  464. 

But  an  administrator  cannot  pay  attor- 
ney's fees  in  the  prosecution  of  the  slayer 
of  the  intestate.  Woodard  v.  Woodard, 
36  S.  C.  118,  15  S.  E.  355,  16  L.  R.  A.  743. 

Printing  and  publishing  of  legal  notices 
is  an  item  of  cost,  and  payable  out  of  the 
estates  under  the  law.  If  probate  judge 
made  himself  personally  liable  for  costs, 
his  failure  to  pay  the  same,  if  he  had  not 
made  collection  thereof,  would  not  come 
within  the  purview  of  his  official  bond. 
Greenville  News-Piedmont  Co.  v.  U.  S. 
Fidelity  &  Guaranty  Co.,  169  S.  C.  188; 
168  S.  E.,  396. 

Judgments  obtained  after  death  have 
priority. — Under  this  section,  a  judgment 
after  the  debtor's  death  is  preferred  to 
simple  contract  debts  in  the  distribution 
of  the  cash  received  on  converting  the 
personal  property  of  the  estate.  Weath- 
erly  v.  Medlin,  141  S.  C.  290,  139  S.  E. 
633.  As  to  judgment  for  bill  of  non-resi- 
dent unlicensed  physician,  see  Parks  v. 
McDaniel,  75  S.  C.  7,  54  S.  E.  801,  117 
Am.  St.  Rep.  878. 

Municipal  assessment  is  not  a  prefer- 
red claim. — An  assessment  by  a  mu- 
nicipality on  a  decedent's  land  authorized 
by  the  Constitution  for  permanent  street 
improvements  does  not  create  a  debt  due 
the  public  so  as  to  create  a  debt  entitled 
to  priority  under  this  section.  Weatherly 
v.  Medlin.  141  S.  C.  290,  139  S.  E.  633. 

Nor  is  a  note  secured  by  a  mortgage. 
— A  note  is  not  entitled  to  priority  be- 
cause it  is  secured  by  a  mortgage,  but  it 
remains  a  simple  contract  debt.  Tunno  v. 
Happoldt.  2  McC.  188,  quoted  in  Hopkins 
v.  McLure,  133  U.  S.  380,  382,  10  S.  Ct. 
407,  33  L.  Ed.  660. 

Nor  a  foreclosure  decree. — A  decree 
of  foreclosure  ascertaining  the  amount  of 
the  mortgage  debt  and  directing  the  sale 
of  the  property  and  the  application  of  the 
net  proceeds  of  the  sale  to  the  mortgage 


debt  was  not  such  a  judgment  as  was 
contemplated  in  this  section,  relating  to 
the  order  of  payment  of  debts  out  of  as- 
sets in  the  hands  of  the  administrator, 
in  the  absence  of  a  specific  adjudication 
that  ascertained  the  amount  be  paid  by 
the  mortgagor  or  of  a  judgment  against 
the  mortgagor  for  the  amount  of  the 
debt;  so  that  the  creditors  in  the  fore- 
closure action  were  not  entitled  to  claim 
the  rank  of  judgment  creditors  in  the 
application  of  the  deceased  mortgagor's 
assets  to  his  debts.  McConnell  v.  Barnes, 
142  S.  C.  112,  140  S.  E.  310,  57  A.  L.  R. 
483. 

After  the  death  of  the  mortgagor,  the 
mortgagee  has  the  right  to  have  the  pro- 
ceeds of  the  particular  property  covered 
by  the  lien  applied  to  his  debt;  and  if  a 
deficiency  results,  the  mortgagee  takes 
his  place  in  equal  rank  with  the  holders 
of  bonds,  debts  by  specialty,  and  debts 
by  simple  contract,  as  provided  by  this 
section.  Weatherly  v.  Medlin,  141  S.  C. 
290,  139  S.  E.  633. 

After  the  lien  created  by  the  mortgage 
is  exhausted,  the  grade  of  the  demand 
must  be  determined  by  the  nature  of  the 
instrument  which  the  mortgage  was 
given  to  secure.  Hopkins  v.  McLure,  133 
U.  S.  380,  383,  10  S.  Ct.  407,  33  L.  Ed.  660. 

But  the  depository  of  county  funds 
owes  a  debt  due  the  public. — Where  a 
county  treasurer  deposited  county  funds 
in  an  unincorporated  bank,  the  debts  are, 
upon  the  death  of  the  banker  and  the  in- 
solvency of  his  estate,  debts  due  the  pub- 
lic, within  this  section,  and  payable  in 
full  before  other  debts.  Lockwood  v. 
Lockwood,  68  S.  C.  328,  47  S.  E.  441. 

And  a  debt  of  a  surety  on  a  county 
treasurer's  bond  is  a  debt  due  to  the  pub- 
lic. Baxter  v.  Baxter,  23  S.  C.  114,  118, 
29  L.  R.  A.  244,  1  L.  R.  A.  (N.  S.)  255. 

A  mortgage  ranks  to  the  extent  of  its 
specific  lien.  Piester  v.  Piester,  22  S.  C. 
139,  146,  53  Am.  Rep.  711,  43  L.  R.  A. 
(N.  S.)  785;  McLure  v.  Melton,  24  S.  C. 
559,  566,  58  Am.  Rep.  272;  Ex  parte  Har- 
din, 34  S.  C.  377,  13  S.  E.  615,  27  Am.  St. 
Rep.  820,  13  L.  R.  A.  723,  3  L.  R.  A.  (N. 
S.)  1188,  15  L.  R.  A.  (N.  S.)  158. 

Failure  of  mortgagee  to  file  claim  for 
mortgage  debt  with  administrator  of  de- 
ceased mortgagor  did  not  free  personal 
assets  of  deceased  mortgagor  from  their 
applicability  to  its  payment.  Columbia 
Theological  Seminary  v.  Arnette,  168  S. 
C.  272;  167  S.  E.  465. 

And  mortgage  of  chattels  is  a  mortgage 
within  this  section.  Edwards  v.  Sanders, 
6  S.  C.  316. 

Purchase  money  attachment  against 
goods  of  deceased  in  charge  of  executor 
will  not  lie.  Maxwell  v.  Greene,  171  S.  C. 
253;  172  S.  E.  146. 

Burden  was  on  claimant  to  show  his 
claim  against  estate  was  a  claim  for 
rent,    and   thus    entitled    to   preferential 
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payment  in  distribution  of  decedent's 
;state,  as  provided  by  statute.  Burkhal- 
ter  v.  Odom,  182  S.  C.  391;  189  S.  E.  650. 

Judgments  mean  final  judgments. — 
rhomas  v.  McElwee,  3  Strob.  131;  Ex 
parte  Farras,  13  S.  C.  254,  259. 

But  not  foreign  judgments,  which  rank 
anly  as  simple  contracts.  Cameron  v. 
Wurtz.  4  McC.  278,  103  Am.  St.  Rep.  313. 

A  judgment  having  lost  active  energy, 
but  twenty  years  not  elapsed,  will  ope- 
rate at  a  judgment  against  the  estate  of 
a  debtor.  Ex  parte  Goldsmith,  68  S.  C. 
528,   47   S.   E.   984. 

Bonds  and  specialty  debts  prior  to 
March    9,    1874,    retain    preference    over 


bonds,  specialty  debts  and  simple  con- 
tract debts  since  then.  Heath  v.  Belk,  12 
S.  C.  582. 

"Rent"  does  not  mean  for  any  pre- 
scribed period,  and  it  is  immaterial 
whether  by  parol  or  specialty.  Chappell 
v.  Brown,  1  Bail.  528,  8  L.  R.  A.  (N.  S.) 
213,  50  L.  R.  A.  (N.  S.)  323. 

Applied  in  Wheat  v.  Dingle,  32  S.  C. 
473,  11  S.  E.  394,  8  L.  R.  A.  375,  L.  R.  A. 
1918B,  1026. 

Cited  in  Allen  v.  Holleman,  159  S.  C. 
200,  156  S.  E.  446;  Berry  v.  Berry,  55  S. 
C.  303,  33  S.  E.  363,  365,  131  Am.  St.  Rep. 
626. 


§  8S96.  Crops  to  be  assets. — If  any  person  shall  die  after  the  first  day  of 
March  in  any  year,  the  crop  on  the  lands  which  were  in  the  occupation  of 
the  deceased  shall  be  assets  in  the  executor's  or  administrator's  hands,  sub- 
ject to  debts,  legacies,  and  distribution,  the  taxes  and  expenses  of  cultiva- 
tion of  such  crop  being  first  paid. 

1932  Code.  §  8998;  Civ.  C.  '22,  §  5410;  Civ.  C.  '12,  §  3633;  Civ.  C.  '02,  §  2539;  G.  S. 
1927;  R.  S.  2049;  1789  (5)  111. 


Proceeds  of  crop. — Under  this  section 
the  proceeds  of  the  crop  are  assets  in  the 
administrator's  hands,  though  the  ex- 
penses of  the  cultivation  of  such  crop 
have  not  yet  been  paid,  and  are  to  be 
applied  to  the  payment  of  taxes  and  ob- 
ligations contracted  in  the  production  of 
the  crop,  before  distribution.  Berry  v. 
Berry,  55  S.  C.  303,  33  S.  E.  363,  131  Am. 
St.  Rep.  626. 

Rents  to  accrue  to  deceased  from  ten- 
ant on  his  lands. — This  section  has  no 
application  to  rents  to  accrue  to  the  de- 
ceased from  a  tenant  in  occupation  of  his 
lands,  and  as  to  such  rents  the  right  of 
the  devisees  is  superior  to  that  of  the 
executor.  Huff  v.  Latimer,  33  S.  C.  255,  11 
S.  E.  758. 

Rent  contract  where  tenant  dies  after 


March  first. — Where  a  life  tenant  dies 
after  March  first,  rent  contracts  made 
before  that  date  for  the  year  go  to  the 
personal  representative  of  the  life  tenant, 
under  this  section.  Newton  v.  Odom,  67 
S.  C.  1,  45  S.  E.  105. 

See  generally.  State  v.  Hogan,  2  Brev. 
437;  Warley  v.  Warley,  Bail.  Eq.  397,  16 
Am.  Dec.  106;  Waring  v.  Purcell,  1  Hill 
Eq.  193,  127  Am.  St.  Rep.  384,  131  Am. 
St.  Rep.  624,  63  L.  R.  A.  619,  11  L.  R.  A. 
(N.  S.)  329;  Freeman  v.  Tompkins,  1 
Strob.  Eq.  53,  19  Am.  St.  Rep.  72,  11  L. 
R.  A.  (N.  S.)  689,  6  A.  L.  R.  1515;  Gage 
v.  Rogers,  1  Strob.  Eq.  370,  131  Am.  St. 
Rep.  626;  McLauren  v.  McColl,  3  Strob. 
21,  115  Am.  St.  Rep.  437,  131  Am.  St.  Rep. 
624. 


§  8997.  When  emblements  shall  be  assets,  and  when  pass  with  lands. — 
The  emblements  of  such  lands  which  shall  be  severed  before  the  last  day 
of  December  following,  shall,  in  like  manner,  be  assets  in  the  hands  of  the 
executors  or  administrators;  but  all  such  emblements  growing  on  the  lands 
on  that  day,  or  at  the  time  of  the  testator's  or  intestate's  death,  if  that 
happens  after  the  said  last  day  of  December  and  before  the  first  day  of 
March,  shall  pass  with  the  lands. 

1932  Code.  §  8997;  Civ.  C.  '22,  §  5411;  Civ.  C.  '12,  §  3634;  Civ.  C.  '02,  §  2540;  G.  S. 
1928;  R.  S.  2050;  1789  (5)  111. 


§  8988.  Effects  of  deceased  nonresidents  liable  for  debts  to  citizens  as  upon 
specialty. — Where  any  person  not  a  citizen  of  this  State  has  died,  or  shall 
die,  already  indebted  to  a  citizen  of  this  State,  the  assets  and  effects  within 
the  same,  of  such  deceased  person,  being  sufficient  for  the  payment  of  all 
his  debts,  shall  be  liable  to  discharge  the  debts  due  the  citizens  of  the  State, 
in  the  same  manner  as  if  the  same  had  been  liquidated  by  bond  or  other 
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specialty;  any  law,  usage,  or  custom  to  the  contrary  notwithstanding. 

1932  Code,  §  8998;  Civ.  C.  '22,  §  5412;  Civ.  C.  '12,  §  3635;  Civ.  C.  '02,  §  2541;  G.  S. 
1929;  R.  S.  2051;  1788  (5)  86. 

§  8999.  Administrators,  etc.,  may  compromise  demands. — All  administra- 
tors and  executors  may,  by  and  with  the  consent  of  the  probate  judge,  com- 
promise all  demands  coming  into  their  hands  as  such,  where  the  same  are 
appraised  doubtful  or  worthless;  and  where  such  compromises  are  made, 
the  same  shall  be  fully  shown  in  their  annual  returns;  and  with  the  approv- 
al of  the  judge  of  probate  and  counsel  representing  said  administrator  or 
executor  they  may  compromise  and  settle  claims  and  actions  for  wrongful 
death  asserted  or  brought  under  sections  411  through  414,  both  inclusive, 
and  all  claims  and  actions  based  on  causes  of  action  surviving  to  such  ad- 
ministrators and  executors  under  section  419,  and  all  claims  and  causes  of 
action  for  conscious  pain  and  suffering  and  for  wrongful  death  of  em- 
ployees of  common  carriers  by  railroad  asserted  or  brought  under  sections 
8366  through  8374,  both  inclusive,  and  under  the  act  of  the  Congress  of  the 
United  States,  known  as  the  Federal  Employers'  Liability  Act  (45  USCA, 
sections  51-59). 

1932  Code.  §  8999:  Civ.  C.  '22,  §  5413;  Civ.  C.  '12,  §  3636;  Civ.  C.  '02,  §  2542;  G.  S. 
1930;  R.  S.  2052;  1870  (14)  313;  1937  (40)  110;  1938  (40)  1543. 

Debts  contracted  with  executor  or  ad-      an  administrator.   Geigers  v.  Kaigler,   9 
ministrator. — This  section  does  not  apply      S.  C.  401,  14  L.  R.  A.  414. 
to  debts  contracted  with  an  executor  or 

§  8999-1.  Claims  filed  against  decedent's  estate  barred  unless  action 
brought  thereon  within  12  months  after  notice  of  disallowance. — All  claims 
now  filed  or  hereafter  filed  against  decedent  estates  in  the  probate  court 
of  this  State  shall  be  forever  barred  unless  an  action  is  brought  upon  such 
claim  or  claims  within  twelve  months  after  written  notice  by  the  probate 
court  of  the  disallowance  of  such  claim  or  claims.  Said  written  notice  may 
be  given  to  either  the  claimant  or  the  attorney  filing  said  claims.  After  the 
expiration  of  twelve  months  from  such  notice  of  disallowance  no  action 
shall  be  brought  to  enforce  said  claim  or  claims  and  the  legal  representa- 
tive may  proceed  to  obtain  his  discharge  after  expiration  of  the  said  twelve 
months  unless  suit  is  brought  upon  said  claim,  as  if  said  claim  had  not  been 
filed. 

1941    (42)   293. 

§  9000.  Money  paid  by  United  States  for  insurance,  compensation,  or  pen- 
sions to  executors,  administrators  or  heirs  of  certain  war  veterans  exempt 
from  claims  against  such  veterans. — All  moneys  paid  by  the  United  States 
of  America  to  the  executors,  administrators  or  heirs  at  law  of  any  deceased 
World  War  veteran,  or  Spanish-American  War  veterans,  whose  estate  is  ad- 
ministered on  in  South  Carolina,  for  insurance,  compensation,  or  pensions, 
is  hereby  declared  to  be  exempt  from  the  claims  of  any  and  all  creditors  of 
such  deceased  World  War  veteran,  or  Spanish-American  War  veteran. 
1937  (40)  379. 

Jurisdiction. — In  Fogle  v.   St.  Michael  true,  this  section  provides  that  proceed- 

Church,  48  S.  C.  86,  26  S.  E.  99,  44  L.  R.  ings  thereunder  may  be  instituted  in  the 

A.  (N.  S.)  755,  Ann.  Cas.  14A,  401,  con-  probate  court,  but  as  the  court  of  com- 

sidering  this  section  the  court  said:  "It  is  mon  pleas  would  have  concurrent  juris- 
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distion  in  such  cases,  the  provisions  of  S.  E.  635,  L.  R.  A.  1917C,  889,  Ann.  Cas. 

said   section   are   also   applicable   to   the  14D,  283. 

court    of    common    pleas."    Muldrow    v.  Proper    practice    in   action    in    probate 

Jeffords,  144  S.  C.  509,  142  S.  E.  602,  606,  court  to  sell  land  in  aid  of  assets  to  pay 

citing  Jordan  v.  Moses,  10  S.  C.  431.  debts  is  for  administrator  to  set  forth  the 

Under  this   section  the   probate  court  debts  of  the  estate,  properly  proved,  and 

and  court  of  common  pleas  of  the  county  assets  available  to  pay  them.  When  pro- 

in  which  the  decedent  was  last  an  in-  ceeds  of  sale  are  paid  to  court,  judge  may 

habitant  have  concurrent  jurisdiction  to  pay  claims  proved,  but  he  may  turn  over 

order  the  sale  of  his  lands  in  aid  of  the  proceeds  of  sale  to  administrator,  who  is 

personalty  for  the  payment  of  his  debts,  required  to  give  bond  for  their  proper 

Dorn  v.  Stidham,  139  S.  C.  66,  137  S.  E.  disbursement.  If  any  one  desires  a  partic- 

331.  ular  claim  be  paid,  not  included  in  sched- 

Probate  court's  determination  binding  uled  proved,  he  must  give  notice  of  it  by 

on  all  parties. — The  determination  of  the  motion    before    funds    are    disbursed, 

probate  court,  on  an  application  to  sell  Truesdale  v.  Bellinger,  172  S.  C.  80;  172 

realty    to   pay   debts,    as   to    the   claims  S.  E.  784. 

against  the  decedent's  estate,  is  binding  Where  there  is  no  necessity  to  sell  land 

on    all    the    parties,    in    the    absence    of  in  aid  of  assets,  administrator  had  noth- 

fraud.  Dyson  v.  Jones,  65   S.   C.   308,  43  ing  to  do  with  realty  and  his  only  duty 

S.  E.  667.  was   to   administer  the   personalty.   Ross 

Effect  of  order  for  sale  on  homestead. —  v.  Beacham,  33  F.  S.  3. 

The  order  for  sale  is  binding  on  all  par-  See  generally,  McNamee  v.  Waterbury, 

ties    to    the    proceedings    and    destroys  4  S.  C.  156;  Suber  v.  Allen,  13  S.  C.  317; 

their  rights  to  claim  homestead  in  the  Scruggs  v.  Foot,  19  S.  C.  274. 
land  sold.  Culler  v.  Crim,  52  S.  C.  574,  30 

§  9001.     Probate  judge  sell  real  estate  of  deceased  to  pay  debts. — (1)  When. 

— The  judges  of  probate  of  the  several  counties  of  this  State  shall  have  the 
power  as  hereinafter  provided,  if  the  personal  estate  of  any  intestate,  testa- 
tor or  testatrix  in  the  hands  of  the  administrators  or  executors,  or  if  the 
assets  set  apart  by  the  last  will  and  testament  be  insufficient  to  pay  the 
debts  of  the  deceased,  to  sell  all  or  so  much  of  the  real  estate  of  such  de- 
ceased person  as  will  pay  the  outstanding  debts  of  the  said  deceased. 
1936  (39)   1420. 

§  9002.  Summon  heirs  and  devisees  when  petition  for  sale  made — decide 
issues — sale — disposition  of  receipts. — On  application  to  the  probate  judge, 
at  any  time  after  the  qualification  of  any  executor  or  administrator,  by  a 
creditor  or  creditors  of  the  deceased,  or  the  administrator  or  executor  by 
petition  in  writing,  setting  forth  the  indebtedness  of  the  deceased,  the  de- 
ficiency of  assets,  and  showing  the  ownership  of  real  estate  by  the  deceased, 
the  judge  of  probate  shall  forthwith  issue  a  summons  to  the  heirs  at  law  or 
devisees  of  the  estate  requiring  them  to  appear  before  him  at  his  office  at 
such  time  as  may  be  fixed  in  the  summons  to  show  cause,  if  any  they  might 
have,  why  such  real  estate  should  not  be  sold.  The  form  of  said  summons 
to  be  as  follows: 

"You  are  hereby  required  to  appear  at  the  court  of  probate  to  be  holden 

at  courthouse,  for  ._ county,  on  the 

day  of . A.  D. ,  to  show  cause,  if  any 

you  can,  why  so  much  of  the  real  estate  of  E.  F.,  deceased,  should  not  be 
sold  by  me  and  the  proceeds  thereof  paid  over  to  G.  H.,  executor  or  ad- 
ministrator, of  the  said  E.  F.,  to  be  applied  by  him  to  the  payments  of  the 
debts  of  the  said  E.  F. 

Given  under  my  hand  and  seal  this  the  day  of  

A.  D.  193 


Probate  Judge  of County," 

IV  -SI'  -JO 
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to  which  said  summons  a  copy  of  the  petition  shall  be  attached  and  the 
time  for  return  shall  be  at  least  twenty  days  from  the  date  of  service; 
should  any  of  the  heirs  at  law  or  devices  desire  to  make  a  return  it  shall 
be  in  writing  and  the  judge  of  probate  shall  in  regular  order,  as  in  the 
case  of  other  litigated  cases,  proceed  to  determine  the  issues  made  by  the 
petition  and  return,  and  should  he  decide  that  the  real  estate  should  be  sold 
he  shall  then  proceed  to  sell  the  same  upon  the  next  or  some  subsequent 
convenient  salesday  after  publishing  a  notice  of  such  sale  three  weeks 
prior  thereto  in  some  paper  published  in  his  county,  and  upon  the  sale 
being  made,  after  the  payment  of  the  costs  and  expenses  thereof,  the  judge 
of  probate  shall  pay  over  to  the  executor  or  administrator  the  net  proceeds 
of  such  sale  who  shall  administer  it  in  like  manner  as  proceeds  of  personal 
property  coming  into  his  hands:  provided,  nothing  herein  shall  be  con- 
strued to  abridge  homestead  exemptions. 
1936  (39)  1420. 

§  9003.  Service  of  summons  and  petition — minors — parties  accept  service 
and  consent  to  sale. — The  copy  of  the  summons  and  petition  above  referred 
to  shall  be  served  on  the  parties  interested  in  like  manner  as  summons  and 
complaints  are  served  in  civil  actions  in  the  circuit  courts,  and  if  there  be 
minors  the  probate  judge  shall  appoint  guardians  ad  litem  who  shall  be 
served  with  a  copy  of  the  said  summons  and  petition,  and  the  appointment 
and  acceptance  of  such  guardian  shall  be  endorsed  on  the  petition; 
provided,  that  nothing  herein  contained  shall  preclude  any  of  the  parties 
from  accepting  service  of  the  summons  and  petition,  or  from  consenting  to 
the  sale  as  prayed  for,  in  the  petition. 
1936  (39)  1420. 

§  9004.  Probate  judge  file  notice  of  pendency  of  action  in  clerk  of  court's 
office. — Upon  the  filing  of  the  petition,  the  probate  judge  shall  file  in  the 
office  of  the  clerk  of  court  of  common  pleas  a  notice  of  pendency  of  action 
authorized  by  section  432,  and  upon  the  filing  of  the  said  notice,  it  shall 
have  the  same  force  and  effect  as  notice  of  pendency  of  action  filed  in  an 
action  in  the  court  of  common  pleas. 
1936  (39)   1420. 

§  9005.  Non-residents — parties  with  unknown  residences. — If  any  of  the 
parties  reside  beyond  the  limits  of  this  State,  or  whose  residence  is  un- 
known, and  do  not  consent  in  writing  to  the  said  sale,  the  judge  of  probate 
shall  advertise  for  his  or  her  or  their  appearance  by  publication  of  the 
summons  as  provided  by  the  Code  of  Civil  Procedure,  and  if  such  party 
shall  not  appear  and  show  sufficient  cause  within  the  time  named  in  the 
summons,  then  the  judge  of  probate  shall  enter  of  record  his,  her  or  their 
consent  as  confessed  and  shall  proceed  with  the  sale. 
1936  (39)  1420. 

§  9006.     Handling  of  proceeds  by  executor  or  administrator — bond. — The 

regular  bond  of  the  administrator  or  executor  shall  protect  the  creditors, 
heirs  at  law  and  devisees  in  the  handling  of  the  proceeds  of  sale  by  the 
executor  or  administrator,  but  in  case  no  such  bond  has  been  given  then 
the  judge  of  probate  shall  require  the  giving  of  a  bond  by  such  executor 
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or  administrator  in  such  amount  as  shall  be  sufficient  to  protect  the  interest 
of  all  interested  parties,  which  shall  be  at  least  the  amount  of  the  sum 
turned  over  to  such  executor  or  administrator  as  proceeds  of  the  said  sale. 
1936  (39)   1420. 

§  9007.  File  papers  in  probate  judge's  office — return  of  executor  or  ad- 
ministrator show  distribution  of  funds. — The  judge  of  probate  shall  file  and 
keep  in  his  office  the  original  petition  with  due  proof  of  service  thereon 
and  all  original  papers  connected  with  the  sale,  and  shall  require  from  such 
executor  or  administrator  his  annual  or  final  returns  showing  the  distribu- 
tion 'of  the  funds  received  by  him. 
1936  (39)   1420. 

§  9007-1.     Only  procedure  for   sale  of  lands  in   aid  of   assets  by  probate 
court. — This  is  declared  to  be  the  only  procedure  for  the  sale  of  lands  in  aid 
of  assets  by  the  court  of  probate. 
1936  (39)   1420. 

§  9008.  Fee  of  probate  judge. — The  probate  judge  shall  receive  for  his  ser- 
vices required  by  sections  9000  to  9008,  the  sum  of  five  dollars,  and  no  more, 
out  of  the  proceeds  of  the  sale  of  the  real  estate  of  the  deceased,  unless  the 
application  be  refused  or  rejected  by  the  probate  judge,  in  which  case  the 
same  shall  be  paid  by  the  petitioner  or  petitioners,  and  the  probate  judge  is 
empowered  to  enforce  execution  against  him  or  them  for  the  same. 

1932  Code,  §  9008;  Civ.  C.  '22,  §  5422;  Civ.  C.  '12,  §  3645;  Civ.  C.  '02,  §  2551;  G.  S. 
1939;  R.  S.  2061;  1842  (11)  233. 

§  9009.  Sheriff  to  execute  process — fees. — The  sheriffs  of  the  several  coun- 
ties in  this  State  are  required  to  serve  all  processes  which  may  be  issued  by 
the  probate  judge  under  the  provisions  of  sections  9001  thru  9007-1,  for 
which  they  shall  receive  the  same  fees  as  are  allowed  them  by  law  for 
similar  services. 

1932  Code,  §  9009;  Civ.  C.  '22,  §  5423;  Civ.  C.  '12,  §  3646;  Civ.  C.  '02,  §  2552;  G.  S. 
1940;  R.  S.  2062;  1842  (11)  234. 

§  9010.  Sheriff's  costs — how  collected. — The  sheriff's  costs  shall  be  paid 
out  of  the  proceeds  of  the  sale  of  the  real  estate  of  the  deceased,  or  by  the 
petitioner  or  petitioners,  as  provided  for  in  section  9009. 

1932  Code,  §  9010;  Civ.  C.  '22,  §  5424;  Civ.  C.  '12,  §  3647;  Civ.  C.  '02,  §  2553;  G.  S. 
1941;  R.  S.  2063;  1842  (11)  234. 

§  9011.  Probate  judge  enter  releases  of  liens  on  property  sold. — In  case 
any  lands  of  the  deceased,  subject  to  the  lien  of  any  judgment,  mortgage,  or 
other  lien,  shall  be  sold  under  the  provisions  of  this  chapter,  the  probate 
judge  shall  have  authority,  and  it  shall  be  his  duty,  to  enter  a  release  of 
the  lands  so  sold,  upon  the  records  in  the  office  of  the  clerk  of  court  or 
register  of  mesne  conveyance  of  his  county,  from  the  lien  of  such  judgment 
or  mortgage  or  other  lien;  and  in  case  such  mortgage,  judgment,  or  other 
lien  debt  or  debts  shall  have  been  paid  in  full  out  of  the  proceeds  of  the 
sale  of  such  lands,  the  probate  judge  shall  have  cancellation  of  the  same 
entered  on  the  record  thereof:  provided,  these  duties  shall  not  be  required 
of  the  probate  judge  in  case  such  mortgage,  judgment,  or  other  creditor 
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shall  have  the  said  liens  released  or  cancelled  within  thirty  days  following 
the  sale  of  such  lands,  nor  shall  any  judgment,  mortgage,  or  other  lien 
creditor  be  relieved  of  the  duty,  as  provided  otherwise  by  law,  of  releasing 
or  cancelling  such  liens:  provided,  further,  that  the  probate  judge  shall  re- 
ceive the  sum  of  fifteen  cents  for  each  mortgage,  judgment,  or  other  lien 
released  or  cancelled  by  him;  and  the  clerk  of  court  or  register  of  mesne 
conveyance  shall  receive  the  usual  fees  provided  by  law  for  recording  re- 
leases and  cancellations  of  mortgages,  judgments,  and  other  liens;  and  all 
fees  provided  for  in  this  section  shall  be  charged  against  and  paid  out  of  the 
estates  involved  as  a  part  of  the  costs  of  administration.  Provided,  further, 
that  each  release,  satisfaction,  or  cancellation  provided  herein  shall  refer 
by  proper  notation  to  the  file  number  of  such  estate  in  the  probate  court: 
provided,  further,  that  the  provisions  of  this  chapter  shall  not  apply  in 
cases  where  the  order  of  sale  shall  direct  the  sale  of  any  lands  which  shall 
be  sold  subject  to  any  existing  mortgage,  judgment,  or  other  lien,  but  only 
to  cases  where  such  lands  are  sold  freed  and  discharged  from  all  such  liens. 
1935  (39)  280. 


ARTICLE  5 
Accounts  and  Commissions  of  Executors 

9012.  Annual  account.  resentative. 

9013.  Penalty  "for  default.  9017.  Commissions. 

9014.  Duty  of  administrator  to  account.  9018.  Additional  compensation. 

9015.  Representative  moving  from  State.  9019.  Division  of  commissions. 

9016.  Revocation  of  letters  of  absent  rep-  9020.  Death  of  representative. 

§  9012.  Filing  of  annual  return. — Executors  or  administrators  shall  on  the 
first  day  after  the  expiration  of  eleven  (11)  months  from  the  date  of  his 
or  their  appointment  and  on  the  first  day  after  the  expiration  of  every 
twelve  (12)  months  thereafter,  render  to  the  judge  of  probate  of  the  county 
from  whom  they  obtain  letters  testamentary  or  letters  of  administration  a 
just  and  true  account,  upon  oath,  of  the  receipts  and  expenditures  of  such 
estate  covering  the  preceding  period,  and  at  the  time  of  making  such  first 
return  said  executor  or  administrator  shall  file  with  the  probate  judge  a 
verified  itemized  statement  of  all  liabilities  of  such  estate  and  the  probate 
judge  shall  pass  upon  and  determine  whether  the  said  claims  are  just  and 
true  liabilities  in  whole  or  in  part  of  such  estate  and  such  disposition  shall 
be  recorded  in  the  book  of  returns  which  when  examined  and  approved, 
shall  be  deposited  with  inventory  and  appraisement,  or  other  papers  be- 
longing to  such  estate,  in  the  office  of  said  judge  of  probate,  there  to  be 
kept  for  the  inspection  of  such  persons  as  may  be  interested  in  the  estate. 
If  any  executor  or  administrator  should  neglect  to  render  such  annual 
account,  he  shall  not  be  entitled  to  any  commissions  for  his  trouble  in  the 
management  of  the  said  estate;  and  shall  moreover  be  liable  to  be  sued  for 
damages  by  any  person  or  persons  interested  in  such  estate.  Provided, 
however,  the  judge  of  probate  may,  upon  sufficient  showing,  excuse  such 
neglect  heretofore  or  hereafter  occurring  to  render  such  annual  account 
or  may  extend  the  time  for  filing  same. 

1932  Code,  §  9012;  Civ.  C.  '22,  §  5425;  Civ.  C.  '12,  §  3648;  Civ.  C.  '02,  §  2555;  G.  S. 
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1942;  R.  S.  2064;  1880  (17)  422;  1894  (21)  802;  1897  (22)  491;  1923  (33)  165;  1935  (39) 
147. 


An  executor  is  not  required  to  make  a 
return  in  the  probate  court  for  a  part  of 
a  year  after  the  court  of  common  pleas 
has  acquired  jurisdiction  of  the  matter. 

Beacham  v.  Ross,  187  S.  C.  398,  197  S.  E. 
369. 

Effect  of  action  in  court  of  common 
pleas. — In  executor's  action  against  leg- 
atees and  devisees  for  accounting  and 
discharge,  which  was  instituted  in  court 
of  common  pleas,  where  service  of  sum- 
mons on  some  of  the  legatees  was  made 
prior  to  date  executor's  second  annual 
return  was  due  in  probate  court,  the 
service  was  a  commencement  of  action  as 
to  all  legatees  and  devisees  and  gave 
court  of  common  pleas  complete  jurisdic- 
tion of  all  matters  involved,  so  that  exe- 
cutor was  not  deprived  of  right  to  com- 
pensation under  statute  providing  that 
an  executor  who  neglects  to  render  an- 
nual account  to  probate  court  when  due 
is  not  entitled  to  commissions  for  man- 
agement of  estate.  Beacham  v.  Ross,  197 
S.   E.   369. 

Charging  administrators  and  their 
surety  with  interest  on  funds  in  their 
hands  which  they  failed  to  distribute  to 
creditors  was  not  an  abuse  of  discretion 
where  administrators  filed  only  one  re- 
turn and  that  was  three  months  late,  all 
of  assets  of  estate  were  not  reduced  to 
possession  and  certain  unsecured  credi- 
tors were  paid  in  full  despite  insolvency. 
Lazenby  v.  Mackey,  196  S.  C.  507  14  S. 
E.  2d  12. 

State  demands.  —  Creditors'  claims 
which  were  not  sued  on  until  approxi- 
mately eight  years  and  six  months  after 
administrators  filed  their  first  return 
were  not  barred  as  "stale  demands"  by 
"laches"  and  "equitable  estoppel"  where 
such  return  by  administrators  showed 
upon  its  face  that  estate  had  not  been 
fully  administered,  and  there  was  subse- 
quently filed  in  probate  court  a  petition 
of  administrators  admitting  that  they 
had  in  their  possession  assets,  and  ad- 
ministrators refused  to  file  a  final  return 
or  to  give  to  creditors  any  indication 
that  their  claims  would  not  be  paid. 
Lazenby  v.  Mackey,  196  S.  C.  507,  14  S. 
E.2d   12. 

Administrators  and  their  surety  to 
avail  themselves  of  defenses  that  credi- 
tors'   claims    were    barred    as    stale    de- 


mands by  laches  and  equitable  estoppel, 
were  required  to  show  a  delay  of  unrea- 
sonable length  of  time  in  instituting  the 
action  on  claims,  that  such  delay  was 
unexplained  and  negligence  in  failing 
to  do  what  in  law  should  have  been  done. 
—Lazenby  v.  Mackey,  196  S.  C.  507,  14  S. 
E.2d   12. 

Recovery  against  surety.  —  Evidence 
that  administrators  paid  in  full  unse- 
cured and  unpreferred  claims  when  as- 
sets of  estate  did  not  warrant  such  pay- 
ment, and  failed  to  file  accounting  in  ac- 
cord with  legal  requirements,  sustained 
finding  that  administrators  did  not  prop- 
erly conduct  the  administration,  entitling 
a  creditor  to  recover  against  surety.  Laz- 
enby v.  Mackey,  196  S.  C.  507  14  S. 
E.2d  12. 

An  administrator  who  fails  to  make  re- 
turns is  not  entitled  to  commissions  ex- 
cept on  the  balance  decreed  to  be  paid 
into  Court.  Epperson  v.  Jackson,  83  S.  C. 
157,  65  S.  E.  217,  Ann.  Cas.  12A,  150. 

As  to  mode  of  stating  account,  see 
Cunningham  v.  Cauthen,  37  S.  C.  123, 
124,  15  S.  E.  917,  29  L.  R.  A.  523,  L.  R.  A. 
1918B,   12. 

Executor  forfeits  commissions  for  fail- 
ure to  render  annual  accounts.  —  The 
commissions  provided  for  an  executor  in 
a  will  as  compensation  for  services  ren- 
dered are  forfeited  under  this  section, 
during  the  years  the  executor  fails  to 
render  annual  accounts.  In  re  Norris, 
153  S.  C.  203,  150  S.  E.  693.  But  note 
amendment  of  section. 

Where  a  legacy  was  given  for  the  per- 
formance of  duties  as  an  executor  and 
the  executor  failed  to  file  annual  reports 
during  the  period  of  his  term  as  required 
by  this  section,  he  was  not  entitled  to 
this  legacy.  In  re  Norris,  153  S.  C.  203, 
150    S.    E.    693. 

An  executor  is  not  entitled  to  commis- 
sions for  his  trouble  in  the  management 
of  an  estate,  where  he  failed  to  make  an- 
nual returns,  under  this  section;  but  such 
failure  will  not  prevent  him  from  receiv- 
ing and  retaining  his  commissions  al- 
lowed by  law  upon  the  payment  over 
to  the  parties  entitled  thereto  of  any  bal- 
ance in  his  hands.  Blackmon  v.  Black- 
mon,  113  S.  C.  478,  101  S.  E.  827.  See 
also  Ross  v.  Beacham  33  F.  Supp.  3. 


§  8013.  Default  in  making  returns — probate  judge  act. — When  an  admin- 
istrator or  executor,  appointed  by  the  judge  of  probate,  shall  neglect  to 
make  his  annual  return  within  the  time  prescribed  in  section  9012,  it  shall 
be  the  duty  of  the  judge  of  probate  forthwith  to  cite  him  or  her  so  to  do; 
and  upon  his  or  her  neglect  or  refusal  to  render  such  account  within  twenty 
days  from  the  service  of  the  said  citation,  such  defaulter  shall  be  adjudged 
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in  contempt,  and  the  judge  of  probate  is  empowered  and  required  to  issue 
his  attachment  against  such  defaulter,  and  he  or  she  shall  purge  such  con- 
tempt by  rendering  such  account.  Such  defaulter  shall  be  fined  in  a  sum  net 
exceeding  twenty  ($20.00)  dollars  for  each  and  every  day  during  which 
such  default  may  continue.  And  in  case  of  such  recusant  administrator,  or 
executor,  he  may  further  revoke  the  letters  of  administration  or  letters 
testamentary  as  the  case  may  be:  provided,  that  upon  good  and  sufficient 
cause  shown  before  such  judge  of  probate,  he  may  excuse  the  omission  on 
the  part  of  such  executor  and  administrator  to  make  the  return  required 
in  this  chapter  within  the  time  herein  limited,  and  the  said  judge  of  pro- 
bate may  give  to  such  executor  or  administrator  so  in  default  a  reasonable 
time  within  which  to  file  his  return,  not  exceeding  sixty  days.  Provided, 
further,  that  the  provisions  of  this  section  shall  not  apply  to  any  executors 
where  the  testator  in  his  will  has  directed  otherwise. 

1932  Code,  §  9013;  Civ.  C.  '22,  §  5426;  Civ.  C.  '12,  §  3649;  Civ.  C.  '02,  §  2556;  G.  S. 
1943;  R.  S.  2065;  1940  (41)  1762. 

§  9014.  Administrator  not  obliged  to  account  beyond  inventories  except  to 
persons  interested. — No  administrator  shall  be  cited  to  render  an  account 
of  the  personal  estate  of  his  intestate  (otherwise  than  by  an  inventory  or 
inventories  thereof)  unless  it  be  at  the  instance  or  prosecution  of  some 
person  or  persons  in  behalf  of  a  minor,  or  having  a  demand  out  of  such 
personal  estate  as  a  creditor  or  next  of  kin,  nor  be  compellable  to  account 
otherwise  than  is  herein  provided. 

1932  Code,  §  9014;  Civ.  C.  '22,  §  5427;  Civ.  C.  '12,  §  3650;  Civ.  C.  '02,  §  2557;  G.  S. 
1944;  R.  S.  1066;  1  J.  2.  c.  17;  1712  (2)  530. 

In  action  by  surety  to  be  relieved  from  up    and    is    not    a    creditor    within    the 

liability    on    administrator's   bond,    after  meaning  of  this  section.  American  Surety 

death  of  administrator,  demand  for  final  Co.  v.  Muckenfuss,  172  S.  C.  169,  173  S. 

winding  up  of  estate  up  of  estate  under  E.  290. 

administration  and  administrator's  estate  And  it  is  not  a  defect  of  parties  that  a 

is  improper,  since  surety  has  no  interest  personal  representative  of  the  estate  was 

as  to  whether  either  estate  is  ever  wound  not  made  a  party  defendant.  Ibid. 

§  9015.  Judge  of  probate  may  cite  executors,  etc.,  removing  beyond  the 
State. — When  any  executor  or  administrator  has  since  the  grant  of  letters 
testamentary  or  of  administration,  or  any  trustee,  guardian  of  minors,  com- 
mittee of  lunatics  and  persons  non  compos  mentis,  changed  his  domicile  to 
a  place  beyond  the  limits  of  this  State,  or  has  been  absent  from  the  State 
for  ten  consecutive  months  then  last  past,  and  such  change  or  absence  is 
made  to  appear  to  the  satisfaction  of  the  judge  of  probate  of  the  county 
wherein  the  letters  were  granted  or  appointment  made,  it  shall  be  the  duty 
of  such  judge  of  probate  to  cite  such  executor  or  administrator,  trustee, 
guardian  of  minors,  committee  of  lunatics  and  persons  non  compos  mentis, 
to  account  in  person  before  before  him  on  a  day  named  in  the  citation, 
which  shall  not  be  less  than  sixty  days  from  the  date  thereof;  and  such 
citation  shall  be  served  upon  such  absent  executor  or  administrator,  trustee, 
guardian  of  minors,  committee  of  lunatics  and  persons  non  compos  mentis, 
by  publication  forthwith,  once  a  week  for  four  weeks,  in  the  newspaper  in 
which  the  said  judge  of  probate  publishes  his  official  advertisements,  and 
a  copy  shall  be  mailed  to  such  absent  executor  or  administrator,  trustee, 
guardian  of  minors,  committee  of  lunatics  and  persons  non  compos  mentis, 
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at  his  or  her  or  their  place  of  residence,  if  it  is  known  or  can  with  reason- 
able diligence  be  ascertained. 

1932  Code,  §  9015;  Civ.  C.  '22,  §  5428;  Civ.  C.  '12,  §  3651;  Civ.  C.  '02,  §  2558"  G    S 
1891;  R.  S.  2067;  1878  (16)  700. 

A  non-resident  may  be  appointed  ad-  Administrator    de    bonis    non.    —    The 

ministrator.  In  re  Neubert,  58  S.  C.  469,  vacancy   caused   by   the   discharge   of   a 

36  S.  E.  908,  1  L.  R.  A.  (N.  S.)  342,  48  L.  general  administrator  authorizes  the  pro- 

R.  A.  (N.  S.)  860,  Ann.  Cas.  15A,  57;  Ex  bate  court  upon  application  to  appoint  an 

parte  Peele,  85  S.  C.  140,  67  S.  E.  135,  138  administrator   de  bonis   non.   McNair  v. 

Am.  St.  Rep.  544,  Ann.  Cas.  12A,  747.  Howie,  123  S.  C.  252,  116  S.  E.  279. 

§  9016.  Authority,  office,  appointment,  and  letters  of  absent  executors, 
etc.,  revoked. — If,  upon  such  citation,  such  absent  executor  or  administra- 
tor, trustee,  guardian  of  minors,  committee  of  lunatics  and  persons  non 
compos  mentis,  fail  to  appear  in  person  upon  the  day  named  and  render  a 
return  of  his  administration  up  to  date,  or,  appearing  by  attorney,  fail  to 
disprove  a  change  of  domicile  and  continuous  absence  for  ten  months  next 
preceding  the  date  of  citation,  in  the  case  of  an  administrator,  the  letter  of 
administration  shall  be  revoked;  and  the  case  of  an  executor,  such  failure 
shall  be  received  as  a  formal  renunciation  of  the  office,  notwithstanding  his 
previous  acceptance;  and  in  case  of  any  trustee,  committee,  or  guardian, 
the  appointment  shall  be  revoked  and  annulled. 

1932  Code.  §  9016:  Civ.  C.  '22,  §  5429;  Civ.  C.  '12,  §  3652;  Civ.  C.  '02,  §  2559;  G.  S. 
1892;  R.  S.  2068;  1878  (16)  701. 

As  to  appointment  of  non-resident  as  Ann.  Cas.  12A,  747;  In  re  Neubert,  58  S. 
administrator,  see  note  to  preceding  sec-C.  469,  36  S.  E.  908,  1  L.  R.  A.  (N.  S.) 
tion.  See  also,  Ex  parte  Peele,  85  S.  C.342,  48  L.  R.  A.  (N.  S.)  860,  Ann.  Cas. 
140,  67  S.  E.  135,  138  Am.  St.  Rep.  544,  15A,  57. 

§  9017.  Commissions. — Every  executor  or  administrator  shall,  for  his,  her 
or  their  care,  trouble,  and  attendance,  in  the  execution  of  their  several 
duties,  take,  receive,  or  retain  in  his,  her,  or  their  hands,  a  sum  not  exceed- 
ing the  sum  of  two  dollars  and  fifty  cents  for  every  hundred  dollars  which 
he,  she,  or  they  shall  receive,  and  the  sum  of  two  dollars  and  fifty  cents  for 
every  hundred  dollars  which  he,  she,  or  they  shall  pay  away,  in  credits, 
debts,  legacies,  or  otherwise,  during  the  course  and  continuance  of  their 
or  either  of  their  managements  or  administrations,  and  so  in  proportion  for 
any  sum  or  sums  less  than  one  hundred  dollars:  provided,  that  no  executor 
or  administrator  shall,  for  his,  her,  or  their  trouble  in  letting  out  any 
moneys  upon  interest,  and  again  receiving  the  same,  be  entitled  to  take  or 
retain  any  sum  exceeding  ten  dollars  for  every  hundred  dollars  for  all 
sums  arising  by  moneys  let  out  to  interest,  and  in  like  proportion  for  a  larg- 
er or  lesser  sum;  nor  shall  any  executors  or  administrators  who  may  be 
creditors  of  any  testator  or  intestate,  or  to  whom  any  sum  of  money  or 
other  estate  may  be  bequeathed,  be  entitled  to  any  commissions  for  paying 
or  retaining  to  themselves  any  such  debts  or  legacies. 

1932  Code,  §  9017;  Civ.  C.  '22,  §  5430;  Civ.  C.  '12,  §  3653;  Civ.  C.  '02,  §  2560;  G.  S. 
1945;  R.  S.  2069;   1789  (5)   112. 

Amount  of  commissions.  —  A  will  di-  collected,  and  2%  per  cent  on  all  moneys 

recting  that  the  executor  and  trustee  as  paid  out,  manifested  the  testator's  inten- 

compensation  for  his  services  should  re-  tion  that  the  executor  should  be  entitled 

ceive  2V2   per  cent  on  all  the  property  to  a  straight  2%  per  cent  commission  on 

of  the  estate  received  by  him,  and  2%  everything  received  and  collected  and  a 

per  cent  on  all  the  principal  and  income  straight  2  Vz  per  cent  on  everything  dis- 
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bursed,  figured  on  the  same  basis  as  that 
provided  in  this  section,  and  that  the 
executor  was  not  entitled  to  charge  two 
commissions  on  receipts  and  collections. 
In  re  Norris,  153  S.  C.  203,  150  S.  E.  693. 

As  to  amount  of  commissions,  see  Cun- 
ningham v.  Cunningham,  81  S.  C.  506,  62 
S.  E.  845. 

"Receive." — The  executor  must  actual- 
ly receive  and  handle  money  in  order 
to  justify  an  allowance  of  the  statutory 
commissions.  Buerhaus  v.  DeSausure, 
41  S.  C.  457,  497;  19  S.  E.  926,  946;  20 
S.  E.,  64.  Spartanburg  County  v.  Arthur, 
180  S.  C.  81;  185  S.  E.  486. 

In  construing  this  section,  our  court 
has  steadfastly  adhered  to  an  exact 
definition  of  the  word  "receive"  and  has 
denied  unto  a  fiduciary  any  commissions 
upon  a  fund  unless  it  could  fairly  be 
said  that  such  fiduciary  had  himself  ac- 
tually "received"  into  his  possession 
funds  of  the  estate.  Spartanburg  County 
v.  Arthur  180  S.  C.  81;  185  S.  E.  486. 

Executor's  claim  based  on  legal  con- 
sideration.— An  executor  after  entering 
on  his  duties  has  a  claim  against  estate 
based  on  legal  consideration,  although  at 
the  testator's  death  no  such  claim  exists. 
In  re  Norris,  153  S.  C.  203,  150  S.  E.  693. 

Commissions  bequeathed  an  executor 
constitute  "compensation"  for  services, 
and  not  a  "gift".  In  re  Norris,  153  S.  C. 
203,  150  S.  E.  693. 

Commission  on  estate  bequeathed  to 
administrator. — An  administrator  is  not 
entitled  to  commissions  on  an  estate  be- 
queathed to  him.  Ex  parte  Hilton,  64  S. 
C.  201,  41  S.  E.  978,  92  Am.  St.  Rep.  800, 
5  A.  L.  R.   1590. 

Extra  compensation. — Under  this  sec- 
tion and  the  section  following,  in  no  case 
could  the  extra  compensation  exceed  an 
amount  equal  to  the  commissions  allow- 
able. Anderson  v.  Silcox,  82  S.  C.  109,  63 
S.  E.  128,  Ann.  Cas.  13A,  1271,  5  A.  L.  R. 
633. 

Commissions  for  management  of  tan- 
nery under  court  order. — An  administra- 
tor was  held  not  entitled  to  a  commission 
on  the  amounts  received  and  paid  out  in 
the  management,  under  order  of  the 
court,  of  a  tannery  belonging  to  the 
estate.  Jones  v.  Jones,  39  S.  C.  247,   17 


S.  E.  587,   802. 

Where  the  guardian  has  been  dis- 
charged, and  is  sued  on  his  bond  by  the 
judge  of  probate,  he  cannot  deduct  com- 
missions from  a  judgment  in  favor  of  the 
judges,  under  this  section  allowing  com- 
missions for  money  paid  away  in  credits, 
debits,  legacies,  or  otherwise  during  the 
course  and  continuance  of  their  manage- 
ments. Smith  v.  Moore,  109  S.  C.  196,  95 
S.  E.  351. 

See  generally,  Jenkins  v.  Fickling,  4 
DeS.  369,  Ann.  Cas.  13A,  1272;  Benson  v. 
Bruce,  4  DeS.  463,  31  L.  R.  A.  (N.  S.) 
353;  Black  v.  Blakeley,  2  McC.  Eq.  1,  29 
L.  R.  A.  639;  Wright  v.  Wright,  2  McC. 
Eq.  185,  29  L.  R.  A.  623;  Deas  v.  Spann, 
Harp.  Eq.  176;  Kiddle  v.  Hammond, 
Harp.,  Eq.  223;  Edmunds  v.  Crenshaw 
Harp.  Eq.  224,  75  Am.  Dec.  450,  93  Am. 
Dec.  394,  29  L.  R.  A.  641;  Burns  v.  Ford, 
1  Bail.  507,  104  Am.  St.  Rep.  199,  L.  R.  A. 
1915B,  730;  Ball  v.  Brown,  Bail.  Eq.  374; 
Corbin  v.  Jones,  Rich.  Eq.  Cas.  52;  How- 
ard v.  Schmidt,  Rich.  Eq.  Ca.  452,  Ann. 
Cas.  15D,  382;  Frazier  v.  Vaux,  1  Hill 
Eq.  203,  17  Am.  Dec.  274;  Brown  v.  Mc- 
Call,  3  Hill  335,  1  A.  L.  R.  787,  815;  Mas- 
sey  v.  Massey,  2  Hill  Eq.  492,  17  Am.  Dec. 
273,  104  Am.  St.  Rep.  769,  29  L.  R.  A. 
626,  L.  R.  A.  1917E,  353;  Vance  v.  Gary, 
Rice  Eq.  2;  Ex  parte  Commissioner,  3 
Rich.  Eq.  13;  Griffin  v.  Bonham,  9  Rich. 
Eq.  71,  26  L.  R.  A.  (N.  S.)  414,  Ann.  Cas. 
13E,  1284,  7  A.  L.  R.  1595;  Bobo  v.  Poole, 
12  Rich.  Eq.  224;  Koon  v.  Munro,  11  S.  C. 
139,  26  L.  R.  A.  (N.  S.)  415,  44  L.  R.  A. 
(N.  S.)  890;  Brooks  v.  Brooks,  12  S.  C. 
422,  442,  13  L.  R.  A.  (N.  S.)  515.  33  L. 
R.  A.  (N.  S.)  669;  Davidson  v.  Moore,  14 
S.  C.  251;  Tompkins  v.  Thompkins,  18  S. 
C.  1,  29,  77  Am.  Dec.  115,  11  L.  R.  A.  (N. 
S.)  299,  315;  McGougan  v.  Hall,  21  S.  C. 
601;  Roberts  v.  Johns,  24  S.  C.  580,  589, 
14  L.  R.  A.  416,  1  A.  L.  R.  787;  Woodard 
v.  Woodard,  36  S.  C.  118,  15  S.  E.  355,  16 
L.  R.  A.  743;  Turnipseed  v.  Sirrine,  60  S. 
C.  272,  38  S.  E.  423,  26  L.  R.  A.  (N.  S.) 
762,  10  A.  L.  R.  785;  Tucker  v.  Richards, 
58  S.  C.  22,  36  S.  E.  3;  DeLoach  v.  Sar- 
ratt,  58  S.  C.  117,  36  S.  E.  532;  Cunning- 
ham v.  Cauthen,  44  S.  C.  95,  21  S.  E.  800, 
29  L.  R.  A.  523. 


§  9018.  Executors  not  satisfied  may  bring  action  for  additional  compensa- 
tion.— Any  executors  or  administrators,  who  shall  have  had  extraordinary 
trouble  in  the  management  of  the  estates  under  their  care,  and  shall  not  be 
satisfied  with  the  sums  hereinbefore  mentioned,  may  be  at  liberty  to  bring 
an  action  in  the  court  of  common  pleas  for  their  services;  and  the  verdict 
of  the  jury  and  judgment  of  the  court  thereupon  shall  be  final  and  con- 
clusive in  such  cases:  provided,  always,  that  no  verdict  shall  be  given  for 
more  than  five  per  centum  over  and  above  the  sums  allowed  by  this 
chapter. 
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1932  Code,  §  9018;  Civ.  C.  '22,  §  5431;  Civ.  C.  '12,  §  3654;  Civ.  C.  '02,  §  2561;  G.  S. 
1946;  R.  S.  2070;  1745  (3)  668. 

Conclusiveness     of    findings     of     trial  ningham,  81  S.  C.  506,  62  S.  E.  845. 

court. — Where,   under  an  argument  and  See  generally.  Ruff  v.  Summers,  4  DeS. 

waiver  of  jury,  the  trial  court  passes  on  a  529;  Logan  v.  Logan,  1  McC.  Eq.  1,  Ann. 

question,  its  findings  are  final  when  sup-  Cas.  13A,  1271;  Wallace  v.  Ellerbe,  Rich, 

ported  by  any  evidence.  Anderson  v.  Sil-  Eq.  Cas.  49,  17  Am.  Dec.  273,  Ann.  Cas. 

cox,  82  S.  C.  109,  63  S,  E.  128,  Ann.  Cas.  13A,   1271;  Frazier  v.   Vaux,   1   Hill  Eq. 

13A,  1271,  5  A.  L.  R.  633.  203,    17   Am.   Dec.   274. 

Additional  compensation.  —  As  to  de-  Applied,  as  to  amount  of  commissions, 

mand   for   additional   compensation,    see  in  Mann  v.  Poole,  44  S.  C.  65,  21  S.  E. 

Sartor  v.  Newberry  Land,  etc.,  Co.,  104  S.  543,  48  S.  C.  154,  26  S.  E.  229. 
C.  184,  88  S.  E.  467;  Cunningham  v.  Cun- 

§  9019.  Commissions  to  be  divided  according  to  service. — The  commissions 
given  by  this  article  shall  be  divided  amongst  executors  and  administrators 
in  proportion  to  the  services  by  them  respectively  performed,  to  be  rated 
and  settled  by  the  judge  of  probate  who  granted  probate  of  the  will  or  let- 
ters of  administration,  if  the  executors  or  administrators  cannot  agree 
amongst  themselves  concerning  the  same. 

1932  Code,  §  9019;  Civ.  C.  '22,  §  5432;  Civ.  C.  '12,  §  3S55;  Civ.  C.  '02,  §  2562;  G.  S. 
1947;  R.  S.  2071;  1789  (5)  112. 

Where  one  of  two  executors  performs      201,  41  S.  E.  978,  92  Am.  St.  Rep.  800,  5 
all  the  services,  he  is  entitled  to  all  the      A.  L.  R.  1590. 
commissions.   Ex   parte   Hilton,   64   S.   C. 

§  9020.  Executor,  etc.,  dying,  his  estate  allowed  commissions. — When  any 
executor  or  administrator  dies,  after  having  settled  the  estate  of  the  testa- 
tor or  intestate,  except  allowed  commissions  for  paying  over  such  legacies 
or  distributees,  the  estate  of  such  executor  or  administrator  shall  be  al- 
lowed commissions  for  paying  over  such  legacies  or  distributive  shares, 
as  well  as  for  receiving  them. 

1932  Code,  §  9020;  Civ.  C.  '22,  §  5433;  Civ.  C.  '12,  §  3656;  Civ.  C.  '02,  §  2563;  G.  S. 
1948;  R.  S.  2072;  1859  (12)  815. 


ARTICLE  6 

Settlement  and  Distribution  of  Estates 

9021.  No     distribution  within  year.  beneficiary. 

9022   thru  9024.  Distribution  where  par-  9027.  Recovery   from   distributee   within 
ties  are  absent,  etc.  three  years. 

9025.  Appearance  of  absentee.  9028.  Distribution  of  small  estates. 

9026.  Adjudication  of  claim  of  absentee's 

§  9021.  No  distribution  until  after  one  year. — No  distribution  of  goods  of 
any  person  dying  intestate  shall  be  made  till  after  one  year  be  fully  ex- 
pired after  the  intestate's  death. 

1932  Code,  §  9021;  Civ.  C.  '22,  §5434;  Civ.  C.  '12,  §  3657;  Civ.  C.  '02,  §  2564;  G.  S. 
1912;  R.  S.  2073;  1878  (16)  402;  1879  (17)  25. 

See  generally,  Pearson  v.  Carlton,  18  S.      St.  Rep.  592,  954,  28  L.  R.  A.  838,  8  L. 
C.  47,   55,  78  Am.   Dec.   666,    12  Am.   St.       R.  A.   (N.  S.)  51,  69,  27  A.  L.  R.  212. 
Rep.  99,  101  Am.  St.  Rep.  869,  119  Am. 

§  9022.     Distribution  of  estates,  where  parties  are  absent,  etc. — If  after  the 
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expiration  of  twelve  months  from  the  grant  of  letters  of  administration  on 
the  estate  of  any  person  dying  intestate  or  testate,  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  judge  of  the  court  of  probate  by  which  said 
letters  of  administration,  letters  testamentary  or  letters  of  administration 
with  will  annexed  were  granted,  that  the  administrator  or  administrators 
or  executors  of  such  estate  are  unable  to  ascertain  the  whereabouts  of  any 
person  supposed  to  be  entitled  as  distributee  of  such  estate,  or  whether 
any  person  who,  if  living,  would  be  entitled  as  distributee  of  said  estate,  be 
dead  or  not,  it  shall  be  lawful  for  the  said  judge  of  probate  to  issue  a  cita- 
tion addressed  to  all  persons  interested  in  the  said  estate  as  distributees, 
calling  on  such  person  whose  whereabouts  or  the  fact  of  whose  death 
is  unknown,  his  personal  representatives  or  distributees,  to  be  and  appear 
before  the  said  probate  court  on  a  day  and  at  a  certain  hour  to  be  specified 
in  said  citation,  and  to  show  cause  why  the  said  administrator,  or  adminis- 
trators or  executors  should  not  be  decreed  to  distribute  said  estate  as  if 
the  said  person  whose  whereabouts  or  the  fact  of  whose  death  is  unknown 
had  died  before  the  said  intestate  or  testate,  and  notifying  all  persons  en- 
titled to  the  said  estate  as  distributee,  or  otherwise,  to  appear  on  the  day 
and  at  a  time  so  to  be  appointed,  before  the  said  court  to  intervene  for 
their  interest  in  said  estate.  The  day  fixed  in  said  citation,  on  which  cause 
shall  be  shown  as  aforesaid,  shall  be  the  first  Monday  in  the  month,  and 
shall  not  be  less  than  three  months  after  the  date  of  said  citation.  The  said 
citation  shall  be  published  once  a  week  for  six  successive  weeks  in  one 
newspaper  published  in  the  county  in  which  said  probate  court  is  held;  the 
first  publication  of  the  said  citation  to  be  made  within  ten  days  after  the 
date  thereof;  said  newspaper  to  be  designated  by  the  said  judge  of  probate: 
provided,  the  said  judge  of  probate  shall  have  the  right,  in  his  discretion,  to 
order  such  citation  to  be  published  once  a  week  for  three  successive  weeks 
in  one  other  newspaper  published  in  such  other  place  as  he  shall  think 
most  likely  to  give  notice  to  the  parties  interested  in  said  estate. 

1932  Code,  §  9022;  Civ.  C.  '22,  §  5435;  Civ.  C.  '12,  §  3658;  Civ.  C.  '02,  §  2565;  G.  S. 
1913;  R.  S.  2074;  1882  (17)  1088;  1926  (34)  1034. 

Presumption  of  death.  —  A  distributee  the  administrator  must  distribute  accord- 
absent    from    the    State   for   more    than  ingly.  Burns  v.  Ford,  1  Bail.  507,  104  Am. 
seven  years  before  the  death  of  the  in-  St.  Rep.  199,  L.  R.  A.  1915B,  730. 
testate  is  presumed  to  be  dead  then,  and 

§  9023.  Proof  of  advertisement  to  be  filed. — The  publication  of  said  cita- 
tion as  hereinbefore  prescribed  shall  be  proved  by  filing  with  the  said  judge 
of  probate  copies  of  the  newspapers  containing  the  publication  of  said 
citation,  and  the  affidavit  of  the  publisher  or  printer  of  the  said  respective 
newspapers. 

1932  Code.  §  9023;  Civ.  C.  '22,  §  5436;  Civ.  C.  '12,  §  3659;  Civ.  C.  '02,  §  2566;  G.  S. 
1914;  R.  S.  2075;  1882  (17)   1089. 

§  9024.     Decree  of  distribution  made,  when  parties  do  not  appear. — At  the 

time  fixed  in  said  citation  for  cause  to  be  shown  as  aforesaid,  due  proof  of 
publication  having  been  made  and  filed  as  hereinbefore  required,  if  no 
person  appear  as  therein  required,  the  said  probate  court  shall  decree  dis- 
tribution of  said  estate  to  be  made  as  if  the  person  whose  whereabouts  or 
the  fact  of  whose  death  is  unknown  had  died  before  the  intestate  or  testate, 
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and  distribution  so  made  by  the  administrator  or  administrators,  executors 
and  administrators  with  the  will  annexed,  shall  be  a  full  and  complete  dis- 
charge to  the  administrator  or  administrators  or  executors. 

1932  Code,  §  9024;  Civ.  C.  '22,  §  5437;  Civ.  C.  '12,  §  3660;  Civ.  C.  '02,  §  2567;  G.  S. 
1915;  R.  S.  2076;  1926  (34)  1034. 

§  9025.  Proceedings  discharged  if  absentee  appear. — At  the  time  fixed  in 
said  citation  for  cause  to  be  shown  as  aforesaid,  due  proof  of  publication 
having  been  made  and  filed  as  hereinbefore  required,  if  the  person  whose 
whereabouts  or  the  fact  of  whose  death  was  unknown  shall  appear,  all 
further  proceedings  shall  be  discharged:  provided,  however,  if  the  identity 
of  such  person  so  appearing  shall  be  disputed  by  the  administrator  or 
administrators  or  executors  or  any  distributee  of  such  intestate  or  testate, 
or  the  legal  representatives  of  any  such  distributee,  the  said  probate  court 
shall  proceed  to  hear  and  determine  the  said  controversy,  and  if  the  same 
be  determined  against  the  said  person  so  appearing,  distribution  of  the 
said  estate  shall  be  made  as  prescribed  in  section  9024;  but  if  the  same  be 
determined  in  favor  of  said  party  so  appearing,  he  shall  be  held  and  deemed 
to  be  the  person  whose  whereabouts  or  the  fact  of  whose  death  was  un- 
known, such  determination  in  either  case,  however,  to  be  subject  to  appeal 
as  provided  by  law  in  other  cases  of  appeal  from  the  probate  court. 

1932  Code,  §  9025;  Civ.  C.  '22,  §  5438;  Civ.  C.  '12,  §  3661;  Civ.  C.  '02,  §  2568;  G.  S. 
1916;  R.  S.  2077;  1882  (17)  1090;  1926  (34)  1034. 

§  9026.     Claim  by  heir  or  beneficiary  of  absentee — adjudication. — At  the 

expiration  of  the  time  fixed  in  the  said  citation  for  cause  to  be  shown  as 
aforesaid,  due  proof  of  publication  having  been  made  and  filed  as  herein- 
before required,  if  any  person,  or  persons,  shall  appear  claiming  to  be  heir, 
or  distributee,  or  personal  representative  of  the  person  whose  whereabouts 
or  the  fact  of  whose  death  is  unknown,  or  otherwise  entitled  to  his  estate, 
and  claiming  a  distributive  share  in  the  intestate's  or  testate's  estate,  the 
said  probate  court  shall  proceed  to  hear  and  determine  whether  the  said 
person,  whose  whereabouts  or  the  fact  of  whose  death  is  unknown,  died 
before  or  after  the  intestate  or  testate,  and  if  the  determination  be  that 
such  person  whose  whereabouts  or  the  fact  of  whose  death  is  unknown  died 
before  the  intestate  or  testate,  distribution  of  such  intestate's  or  testate's 
estate  shall  be  made  accordingly;  but  if  the  determination  be  that  the  said 
person  whose  whereabouts  or  the  fact  of  whose  death  is  unknown  died 
after  the  death  of  the  intestate  or  testate,  the  said  distributive  share  of  such 
person  shall  be  paid  and  delivered  by  the  said  administrator  or  administra- 
tors, executors  or  administrators  with  the  will  annexed  to  the  person  or 
persons  legally  entitled  to  receive  the  same,  such  determination  in  either 
case,  however,  to  be  subject  to  appeal  as  provided  by  law  in  other  cases  of 
appeal  from  the  probate  court. 

1932  Code,  §  9026  Civ.  C.  '22,  §  5439;  Civ.  C.  '12,  §  3662;  Civ.  C.  '02,  §  2569;  G.  S. 
1917;  R.  S.  2078;  1882  (17)  1090;  1926  (34)  1034. 

§  9027.  Right  to  distribution  not  barred  within  three  years.  —  Nothing 
herein  contained  shall  debar  or  prevent  any  such  person  whose  where- 
abouts was  unknown  at  the  time  of  the  distribution  of  the  said  estate  as 
aforesaid,  and  who  shall,  within  three  years  after  the  distribution  of  the 
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estate  as  aforesaid,  appear  and  claim  his  or  her  said  distributive  share  as 
heir  at  law  or  distributee,  from  recovering  from  the  other  distributees  be- 
tween whom  the  said  estate  has  been  divided  as  aforesaid,  or  any  of  them, 
his  or  her  said  share,  or  such  portion  thereof  as  any  such  distributee  may 
have  received  from  the  said  estate,  over  and  above  his  or  her  individual 
share,  by  reason  of  the  absence  of  such  person  whose  whereabouts  was 
not  known  at  the  time  of  the  said  distribution. 

1932  Code,  §  9027;  Civ.  C.  '22,  §  5440;  Civ.  C.  '12,  §  3663:  Civ.  C.  '02,  §  2570;  G.  S. 
1918;  R.  S.  2079;  1882  (17)  1090. 

Effect  of  widow's  acceptance  of  dower.  Eq.  281;  Evans  v.  Pierson,  9  Rich.  9,  12. 

— The  acceptance  of  dower  by  the  widow  Administrator    de    bonis    non. — As    to 

bars  her  right  to  the  distributive  share  appointment   of   administrator   de   bonis 

of  the  estate.  Glover  v.  Glover,  45  S.  C.  non,  see  McNair  v.  Howie,  123  S.  C.  252, 

51,  22  S.  E.  739.  56  L.  R.  A.  65,  78,  4  L.  116  S.  E.  279. 
R.  A.  (N.  S.)  792;  Buist  v.  Dawes,  3  Rich. 

§  9028.     Personal  estates  of  $500.00  or  less. 

(1)  Powers  of  probate  judge — distribution. — When  any  person  within 
this  State  shall  die  intestate,  leaving  an  estate  in  personal  property,  money 
or  choses  in  action,  of  the  value  of  five  hundred  ($500.00)  dollars,  or  less,  it 
shall  be  the  duty  of  the  probate  judge  to  receive  such  estate  and  pay  funer- 
al expenses  and  expenses  of  last  illness  to  those  lawfully  entitled  thereto; 
and  the  residue,  if  any,  to  the  distributee  or  distributees  of  said  estate  with- 
out the  requirement  of  an  administration,  and  without  reporting  same  to 
the  tax  commission  of  this  State.  Provided,  that  if  any  legal  representative 
shall  be  under  age,  payment  to  the  parent  or  other  person  with  whom 
such  child  is  a  bona  fide  resident  (this  to  be  established  to  the  satisfaction 
of  the  probate  judge  before  he  pays  out  such  share)  shall  be  a  sufficient 
compliance  with  the  provisions  of  this  section:  provided,  further,  that  if 
such  child  is  over  fourteen,  payment  direct  to  such  child  shall  be  sufficient 
compliance  with  this  section. 

(2)  Turn  assets  over  to  probate  judge  on  demand. — Any  person,  firm  or 
corporation  having  in  his,  her  or  its  possession  money  or  other  property 
belonging  to  said  estate  of  such  deceased  person,  shall  upon  demand  of 
the  probate  judge  turn  over  same  to  him,  and  his  receipt  for  such  money 
or  other  property  to  such  person,  firm  or  corporation,  shall  be  a  discharge 
of  all  liability  of  such  estate. 

(3)  Commissions — not  report  to  tax  commission. — The  said  probate  judge 
shall  receive  compensation  of  five  per  cent  on  the  first  two  hundred 
($200.00)  dollars  and  one  per  cent  on  all  over  that  amount,  for  receiving  and 
paying  out  the  proceeds  of  such  estate,  and  shall  not  be  requred  to  make 
any  report  of  same  to  the  state  tax  commission. 

1932  Code.  §  9028;  1925  (34)  93;  1939  (41)  327. 

This  section  is  applicable  only  to  in-  simply  the  distribution  of  untrammeled 
stances  in  which  the  creditors  of  an  es-  assets.  Mitchell  v.  Dreher,  150  S.  C.  125, 
tate    are   not   concerned,    and    involving      147  S.  E.  646. 
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ARTICLE  7 
Liability  of  Heirs  and  Devisees 

9029,  9030.  Liability  upon  specialty  debt.  9035.  Judgment  against  heir  by  confes- 

9031.  Devise  for  payment  of  debt.  sion. 

9032,  9033.  Liability  for  ancestor's  debt.  9036.  Scope  of  article. 
9034.  Heir's  plea  of  nothing  by  descent. 

§  9029.     Debt  upon  specialty  suable  against  the  heirs  and  devisees  jointly. 

— Where  several  persons  have,  by  bonds  or  other  specialties,  bound  them- 
selves and  their  heirs,  and  have  afterwards  died  seized  in  fee  simple  of 
and  in  lands,  tenements,  and  hereditaments,  or  having  power  or  authority 
to  dispose  of  or  charge  the  same  by  their  wills  or  testaments,  have,  to  the 
defrauding  of  their  creditors,  by  their  last  wills  or  testaments  devised  the 
same,  or  disposed  thereof  in  such  manner  that  such  creditors  have  lost  their 
said  debts,  every  such  creditor  shall  and  may  have  and  maintain  his,  her, 
or  their  action  upon  his,  her,  and  their  said  bonds  and  specialties,  against 
the  heir  and  heirs  at  law  of  such  obligor  and  obligors,  and  such  devisee  and 
devisees  jointly. 

1932  Code,  §  9029;  Civ.  C.  '22,  §  5441;  Civ.  C.  '12,  §  3664;  Civ.  C.  '02,  §  2571;  G.  S. 
1949:  R.  S.  2080;  3  and  4  W.  &  M.,  c.  14;  1712  (2)  533. 

In  such  action  at  law  the  executor  can-  1050;  as  to  cases  on  liability  of  heirs  and 

not  be  joined.  Vernon  &  Co.  v.  Ehrich,  2  devisees,  Brock  v.  Kirkpatrick,  60  S.  C. 

Hill  Eq.  257.  322,  38  S.  E.  779,  85  Am.  St.  Rep.  847,  104 

But  when  a  creditor  sues  in  equity,  the  Am.  St.  Rep.  769,  L.  R.  A.   1915B,  1050; 

executor  should  be  made  a  party.  Vernon  Wheeler  v.  Floyd,  24  S.  C.  413,  21  L.  R. 

&  Co.  v.  Ehrich,  2  Hill  Eq.  257;  Goodhue  A.  89;  Hendrix  v.  Holden,  58  S.  C.   495, 

v.  Barnwell,  Rice  Eq.   198,  65   Am.  Dec.  36  S.  E.  1010;  Ariail  v.  Ariail,  29  S.  C.  84, 

595,  92  Am.  Dec.   121,  99  Am.  Dec.  396,  7  S.  E.  35,  Ann.  Cas.  17C,  96;  Causey  v. 

3  L.   R.  A.   (N.   S.)   806,  47   L.   R.   A.    (N.  Varn,  28  S.  C.  608,  6  S.  E.  152;  as  to  ne- 

S.)   454,  Ann.  Cas.   17C,  96.  cessity  of  exhausting  personal  property, 

See  generally,  as  to  lands  devised  sub-  Mobley  v.  Cureton,  6  S.  C.  49;  as  to  prior- 

ject  to  lien  of  judgment  against  executor  ity  of  creditors  claim  over  mortgage  by 

of  devisor,  Brock  v.  Kirkpatrick,  60  S.  C.  heir,  Adger  v.  Pringle,  11  S.  C.  527,  36 

322,   38   S.  E.   779,   85   Am.   St.   Rep.   847,  L.  R.  A.  (N.  S.)  428;  as  to  time  of  bring- 

104   Am.    St.    Rep.    769,    L.   R.   A.    1915B,  ing  action,  Cleveland  v.  Mills,  9  S.  C.  430. 

§  9030.  Devisee  chargeable  for  false  answer. — Such  devisee  or  devisees 
shall  be  liable  and  chargeable  for  a  false  answer  by  him  or  them  made, 
in  the  same  manner  as  any  heir  should  have  been  for  any  false  answer 
by  him  made,  or  for  not  confessing  the  lands  and  tenements  to  him  de- 
scended. 

1932  Code,  §  9030;  Civ.  C.  '22,  §  5442;  Civ.  C.  '12,  §  3665;  Civ.  C.  '02,  §  2572;  G.  S 
1950;  R.  S.  2081;  1712;  (2)  533. 

As   to   exemption   of   lands   bona   fide      loway  v.  Galloway,  76  S.  C.  524,  57  S.  E. 
aliened  before  action  is  brought,  see  Gal-      528. 

§  9031.     Devise  for  raising  portions  pursuant  to  a  marriage  contract  good. — 

Where  there  has  been,  or  shall  be,  any  limitation  or  appointment,  devise 
or  disposition  of  or  concerning  any  lands,  tenements,  or  hereditaments,  for 
the  raising  or  payment  of  any  real  and  just  debt  or  debts,  or  any  portion 
or  portions,  sum  or  sums  of  money,  for  any  child  or  children  of  any  per- 
son, other  than  the  heir  at  law,  according  to  or  in  pursuance  of  any  mar- 
riage contract  or  agreement  in  writing,  bona  fide  made  before  such  mar- 
riage, the  same  and  every  of  them  shall  be  in  full  force;  and  the  said  lands, 
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tenements,  and  hereditaments  shall  and  may  be  holden  and  enjoyed  by 
every  such  person  or  persons,  his,  her,  or  their  heirs,  executors,  adminis- 
trators, and  assigns,  for  whom  the  said  limitation,  appointment,  devise,  or 
disposition  was  made,  and  by  his,  her,  and  their  trustee  or  trustees,  his,  her, 
and  their  heirs,  executors,  administrators,  and  assigns,  for  such  estate  or 
interest  as  shall  be  so  limited  or  appointed,  devised,  or  disposed,  until  such 
debt  or  debts,  portion  or  portions,  shall  be  raised,  paid,  and  satisfied. 

1932  Code,  §  9031;  Civ.  C.  '22,  §  5443;  Civ.  C.  .'12,  §  3666;  Civ.  C.  '02,  §  2573;  G.  S. 
1951;  R.  S.  2082;  1712  (2)  533. 

§  9032.  Heirs  selling  before  action  liable  for  debt  of  ancestor. — In  all  cases 
where  any  heir-at-law  or  devisee  or  devisees  shall  be  liable  to  pay  the 
debt  of  his  ancestor  in  regard  of  any  lands,  tenements,  or  hereditaments, 
descending  to  him,  and  shall  sell,  alien,  mortgage,  or  make  over  the  same 
before  any  action  brought  against  him,  such  heir-at-law,  devisee  or  de- 
visees, shall  be  answerable  for  such  debt  or  debts  to  the  value  of  the  said 
land  so  by  him  sold,  aliened,  mortgaged,  or  made  over. 

If  any  clause,  sentence,  paragraph,  or  section  of  this  act  (950  of  1934)  be 
held  or  declared  invalid  by  any  court  of  competent  jurisdiction,  such  shall 
not  effect  the  validity  of  the  remainder  hereof. 

1932  Code,  §  9032;  Civ.  C.  '22,  §  5444;  Civ.  C.  12,  §  3667;  Civ.  C.  '02,  §  2574;  G.  S. 
1952;  R.  S.  2083;  3  and  4  W.  and  M.,  c.  14;  1712  (2)  534;  1934  (38)  1600. 

Exemptions.  —  This  act  exempts  lands  C.  371,  29  S.  E.  807,  102  Am.  St.  Rep.  757, 

bona    fide    alienated    before    the    action  112  Am.   St.  Rep.   1018,   Ann.   Cas.    13E, 

brought.  Galloway  v.  Galloway,  76  S.  C.  796;  Lowry  v.  Jackson,  27  S.  C.  318,  3  S. 

524,  57  S.  E.  528.  E.  473;  Hendrix  v.  Seabrook,  25  S.  C.  481, 

See  generally,  Martin  v.  Jennings,  52  S.  60  Am.  Rep.  520,  56  L.  R.  A.  40. 

§  9033.  Ceditors  preferred. — In  any  of  the  cases  referred  to  in  the  last 
section,  creditors  shall  be  preferred  as  in  actions  against  executors  and  ad- 
ministrators, and  execution  shall  be  taken  out  upon  any  judgment  or  judg- 
ments so  obtained  against  such  heir,  or  devisee  or  devisees,  to  the  value  of 
said  land  as  if  the  same  were  his  own  proper  debt  or  debts,  saving  that 
the  lands,  tenements,  hereditaments,  bona  fide  aliened  or  mortgaged  before 
the  action  brought,  shall  not  be  liable  to  such  execution,  but  lands,  tene- 
ments, and  hereditaments  bona  fide  mortgaged  before  action  brought  may 
be  liable  to  such  execution  subject  to  the  lien  of  such  mortgage.  A  bona 
fide  alienation  or  mortgage  within  the  meaning  of  this  section  is  hereby 
defined  to  be  an  alienation  or  mortgage  based  upon  valuable  consideration 
between  the  parties  thereto  and  made  before  action  brought  and  after  the 
expiration  of  six  (6)  months  following  the  death  of  the  ancestor  or  testator. 
Provided,  that  any  such  alienation  or  mortgage  heretofore  executed  more 
than  six  (6)  months  after  the  death  of  any  intestate  or  testator  is  hereby  val- 
idated and  confirmed. 

1932  Code,  §  9033;  Civ.  C.  '22,  §  5445;  Civ.  C.  '12,  §  3668;  Civ.  C.  '02,  §  2575;  G.  S. 
1953;  R.  S.  2084;  1712  (2)  534;  1934  (38)  1600. 

See  §  418.    See  also  §  9032. 

See   generally,   Jones  v.   Wightman,   2  Warren  v.  Raymond,  12  S.  C.  9,  22;  Smith 

Hill  579;  Richardson  v.  Chappell,  6  S.  C.  v.  Grant,   15  S.  C.   136,   147;  Warren  v. 

146;  Lanier  v.  Griffin,   11  S.  C.  565,  583,  Raymond,  17  S.  C.  163,  196,  34  L.  R.  A. 

Ann.  Cas.  16A,  173;  Adger  v.  Pringle,  11  334,  1  A.  L.  R.  727;  Galloway  v.  Gallo- 

S.  C.  527,  548,  36  L.  R.  A.   (N.  S.)  428;  way,  76  S.  C.  524,  527,  57  S.  E.  528. 
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§  9034.  Heir  may  plead  nothing  by  descent. — Where  any  action  upon  any 
specialty  is  brought  against  any  heir,  he  may  answer  that  he  has  nothing 
by  descent  at  the  time  of  the  commencement  of  action.  If  upon  issue  joined 
thereupon  a  verdict  be  found  for  the  plaintiff,  the  jury  shall  inquire  of 
the  value  of  the  lands,  tenements,  or  hereditaments,  so  descended,  and 
thereupon  judgment  shall  be  given,  and  execution  may  be  issued  accord- 
ingly. 

1932  Code,  §  9034;  Civ.  C.  '22,  §  5446;  Civ.  C.  '12,  §  3669;  Civ.  C.  '02,  §  2576;  G.  S. 
1954;  R.  S.  2085;  1712  (2)  534. 

§  9035.  Judgment  against  heir  by  confession,  etc. — If  judgment  be  given 
against  such  heir  by  confession  of  the  action,  without  confessing  the  assets 
descended,  or  upon  demurrer  or  default,  it  shall  be  for  the  debt  and  dam- 
ages, without  any  order  to  inquire  of  the  lands,  tenements,  or  heredita- 
ments so  descended. 

1932  Code,  §  9035;  Civ.  C.  '22,  §  5447;  Civ.  C.  '12,  §  3670;  Civ.  C.  '02,  §  2577;  G.  S. 
1955;  R.  S.  2086;  1712  (2)  534. 

§  9036.     Devisee  by  this  article  made  liable  to  .be   chargeable   as  heir. — 

All  and  every  devisee  or  devisees  made  liable  by  this  article  shall  be  liable 
and  chargeable  in  the  same  manner  as  the  heir  at  law,  notwithstanding  the 
lands,  tenements,  and  hereditaments,  to  him  or  them  devised,  shall  be 
aliened  before  the  action  brought. 

1932  Code,  §  9036;  Civ.  C.  '22,  §  5448;  Civ.  C.  '12,  §  3671;  Civ.  C.  '02,  §  2578;  G.  S. 
1956;  R.  S.  2087;   1712  (2)  535. 

As    to    trust    executed,    see    Uzzell    v.      A.  (N.  S.)  1159. 
Horn,  71  S.  C.  426,  51  S.  E.  253,  16  L.  R. 


CHAPTER  177 
Trusts  and  Trustees 

9037.  Trusts  for  benefit  of  settler.  9046.  Substitution  of  trustees. 

9038.  Certain  beneficiaries  deemed  legal  9047.  Annual  returns  of  trustees, 
owners.  9048.  Commissions   of  trustees. 

9039.  Trusts  for  benefit  of  some  of  sev-  9049   thru   9051,   9051-2.  Legal   trust   in- 
eral  trustees.  vestments. 

9040.  Trust  charged  with  several  annual  9051-1.  Eligibility     of    bonds     of     home 
rents.  owners  loan  corporation  as  invest- 

9041.  Creation  of  trust  to  be  in  writing.  ments   and/or   exchange    for    liens 

9042.  Resulting    and    constructive    trusts  secured  by  real  estate, 
excepted.  9052.  Trusts   for   maintenance   of   burial 

9043.  Assignment  of  trusts.  ground,  etc. 

9044.  9045.  Interest  of  beneficiary  as  as-  9053.  Religious  and  charitable  trusts, 
sets  by  descent. 

§  9037.  Trust  deed  of  chattels  to  use  of  grantor  void. — All  deeds  of  gift  of 
goods  and  chattels  in  trust,  to  the  use  of  the  person  or  persons  that  made 
the  same  deed  or  gift,  shall  be  void  and  of  none  effect. 

1932  Code,  §  9037;  Civ.  C.  '22,  §  5449;  Civ.  C.  '12,  §  3672;  Civ.  C.  '02,  §  2579;  G.  S. 
1957;  R.  S.  2088;  3  H.  7,  c.  4;  1712  (2)  453. 

See   generally,   Uzzell   v.   Horn,   71    S.      1159. 
C.  426,  51  S.  E.  253,  16  L.  R.  A.   (N.  S.) 
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§  9038.     Estate  and  possession  of  trust  estates  to  be  in  beneficiaries  thereof. 

— Where  any  person  or  persons  shall  be  seized  of  and  in  any  lands,  tene- 
ments, rents,  reversions,  remainders,  or  other  hereditaments,  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons,  or  of  any  body  politic, 
by  reason  of  any  bargain,  sale,  feoffment,  covenant,  contract,  agreement, 
will  or  otherwise,  the  person,  persons,  or  bodies  politic  that  have  or  shall 
have  such  use,  confidence,  or  trust,  in  fee  simple,  fee  tail,  for  term  of  lfe 
or  for  years,  or  otherwise,  or  any  use,  confidence,  or  trust,  in  remainder  or 
reversion,  shall  be  deemed  and  adjudged  in  lawful  seizin,  estate,  and  pos- 
session of  and  in  the  same  lands,  tenements,  rents,  reversions,  remainders, 
and  hereditaments,  with  their  appurtenances,  to  all  intents,  constructions, 
and  purposes  in  law,  of  and  in  such  like  estates  as  they  had  or  shall  have  in 
use,  trust,  or  confidence  of  or  in  the  same. 

1932  Code,  §  9038;  Civ.  C.  '22,  §  5450;  Civ.  C.  '12,  §  3673;  Civ.  C.  '02,  §  2580;  G.  S. 
1958;  R.  S.  2089;  27  H.  8,  c.  10;  1712  (2)  467. 


A  deed  conveying  real  estate,  but  re- 
serving the  control  thereof  to  the  grantor 
during  life,  is  not  void  as  creating  an  es- 
tate commencing  in  futuro,  but  the  fee 
vests  at  once,  subject  to  the  life  estate  of 
the  grantor.  Cook  v.  Cooper,  59  S.  C.  560, 
38  S.  E.  218,  25  L.  R.  A.  (N.  S.)  1209,  11 
A.  L.  R.  28. 

Passive  trust. — Under  a  deed  conveying 
property  to  one  in  trust  for  the  use  and 
benefit  of  another  and  his  heirs,  no  duties 
whatsoever  being  imposed  on  the  trustee, 
the  trust  created  is  a  passive  trust,  and 
this  section  executes  use  in  the  cestui  que 
trust.  Welborn  v.  Holder,  143  S.  C.  277, 
141  S.  E.  448. 

Duty  to  be  performed  by  trustee. — A 
use  cannot  be  executed  if  there  is  a  duty 
to  be  performed  by  the  trustee.  Black  v. 
Harman,  127  S.  C.  359,  120  S.  E.  705. 

Under  a  devise  of  realty  to  the  testa- 
tor's daughter  "to  have  and  to  hold  to 
the  use  of  herself  and  her  children  dur- 
ing her  life,  and  then  to  her  children 
absolutely,  share  and  share  alike,"  there 
was  no  merger  of  the  life  estate  of  the 
daughter  and  the  equitable  estates  of  the 
daughter  and  her  children,  and  the  trust 
was  not  executed  by  this  section,  as  the 
daughter  had  discretionary  duties  to  per- 
form. Black  v.  Harman,  127  S.  C.  359,  120 
S.   E.   705. 

Execution  of  Estate. — Where  the  inten- 
tion is  that  the  estate  shall  not  be  exe- 
cuted in  the  cestui  que  use,  and  any  ob- 
ject is  to  be  effected  by  its  remaining  in 
the  trustee,  then  it  shall  be  executed. 
Wilson  v.  Cheshire,  1  McC.  Eq.  233,  78 
Am.  Dec.  407;  Ramsey  v.  Marsh,  2  McC. 
252,  13  Am.  Dec.  717,  78  Am.  Dec.  407, 
16  L.  R.  A.  (N.  S.)  1159;  Posey  v.  Cook,  1 
Hill  413,  78  Am.  Dec.  408,  16  L.  R.  A.  (N. 
S.)  1160;  Jenney  v.  Laurens,  1  Speer  356, 
78  Am.  Dec.  408,  31  L.  R.  A.  177,  16  L. 
R.  A.  (N.  S.)  1159,  23  A.  L.  R.  1244;  Porter 
v.  Doby,  2  Rich.  Eq.  49,  53,  78  Am.  Dec. 
408,  37  Am.  Rep.  263,  29  L.  R.  A.  (N.  S.) 
1141,  1168,  39  L.  R.  A.  (N.  S.)  Ill;  Wil- 
liman  v.  Holmes,  4  Rich.  Eq.  475,  41  Am. 


Dec.  705,  62  Am.  Dec.  485,  78  Am.  Dec. 
409,  29  L.  R.  A.  452,  1  L.  R.  A.  (N.  S.) 
1005,  16  L.  R.  A.  (N.  S.)  1160,  L.  R.  A. 
1915B,  962,  1  A.  L.  R.  1195,  1208;  McCaw 
v.  Galbraith,  7  Rich.  74,  80,  31  L.  R.  A. 
177,  Ann.  Cas.  12D,  382,  23  A.  L.  R.  1248; 
Creighton  v.  Pringle,  3  S.  C.  77,  40  Am. 
Dec.  510,  44  L.  R.  A.  (N.  S.)  890,  983; 
Smith  v.  Smith,  24  S.  C.  304,  313,  12  L. 
R.  A.  (N.  S.)  301,  29  L.  R.  A.  (N.  S.) 
974,  994,  1125,  1142,  1168;  Bowen  v.  Hum- 
phreys, 24  S.  C.  452,  455;  Bristow  v.  Mc- 
Call,  16  S.  C.  545,  548.  97  Am.  Dec.  313; 
Farr  v.  Gilreath,  23  S.  C.  502,  511;  Huck- 
abee  v.  Newton,  23  S.  C.  291;  Ayer  v. 
Ritler,  29  S.  C.  135,  7  S.  E.  53,  16  L.  R. 
A.  (N.  S.)  1160;  Blount  v.  Walker,  31  S. 
C.  13,  9  S.  E.  804;  Snelling  v.  Lamar,  32 
S.  C.  72,  10  S.  E.  825,  17  Am.  St.  Rep. 
835,  56  Am.  St.  Rep.  360,  Ann.  Cas.  17A, 
909;  State  v.  Evans,  33  S.  C.  184,  11  S.  E. 
697;  Carrigan  v.  Drake,  36  S.  C.  354,  15 
S.  E.  339,  29  L.  R.  A.  (N.  S.)  1029,  1064, 
1101,  1136,  1168;  Mims  v.  Machlin,  53  S. 
C.  6,  30  S.  E.  585,  16  L.  R.  A.  (N.  S.) 
1159;  Foster  v.  Glover,  46  S.  C.  522,  24  S. 
E.  370,  16  L.  R.  A.  (N.  S.)  1159,  L.  R. 
A.  1917B,  85;  Robinson  v.  Ostendorff,  38 
S.  C.  66,  16  S.  E.  371,  80  Am.  St.  Rep. 
105,  130  Am.  St.  Rep.  522,  5  L.  R.  A.  (N. 
S.)  325,  50  L.  R.  A.  (N.  S.)  607,  620, 
Ann.  Cas.  15B,  1239. 

A  trust  to  preserve  contingent  remain- 
ders is  not  executed.  Young  v.  McNeill, 
78  S.  C.  143,  59  S.  E.  986,  16  L.  R.  A.  (N. 
S.)  1160,  Ann.  Cas.  12A,  1042,  2  A.  L. 
R.  42;  Pope  v.  Patterson,  78  S.  C.  334,  58 
S.  E.  945,  16  L.  R.  A.   (N.  S.)   1160. 

As  to  conveyance  in  fee  reserving  usu- 
fruct for  life  to  the  grantor,  see  Cribb  v. 
Rogers,  12  S.  C.  564,  32  Am.  Rep.  511,  11 
A.   L.   R.   65. 

A  trust  of  personalty  is  not  embraced 
herein.  Rice  v.  Burnett,  Speer  Eq.  579, 
583.  42  Am.  Dec.  336,  67  Am.  Dec.  120, 
69  Am.  Dec.  422,  78  Am.  Dec.  407,  90  Am. 
Dec.  293,  97  Am.  Dec.  305,  312,  67  L.  R.  A.. 
865;  Harley  v.  Platts,  6  Rich.  310,  315,  78 
Am.  Dec.  407;  Creighton  v.  Pringle,  3  S. 
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C.  77,   78,  40  Am.  Dec.  510,  44  L.  R.   A.  Clenaghan,  5  Rich.  178,  91  Am.  St.  Rep. 

(N.   S.)   890,   983;   Lanier  v.   Brunson,   21  198;  Lamar  v.  Simpson,  1  Rich  Eq.  71,  42 

S.  C.  41,  Ann.  Cas.  13C,  202,  Ann.  Cas.  Am.  Dec.  345,  58  Am.  Dec.  553,  38  L.  R. 

16E,  134;  Blount  v.  Walker,  31  S.  C.  13,  A.    (N.    S.)    423;    McNish    v.    Guerard,    4 

9   S.   E.   804.  Strob.  Eq.  66,  78  Am.  Dec.  408,   16  L.  R. 

Nor  where  a  use  is  limited  upon  a  use.  A.    (N.   S.)    1160;   Faber   v.   Police,    10   S. 

—Wilson   v.    Cheshire,    1    McC.    Eq.    233,  C.  376,  17  Am.  St.  Rep.  840,  25  L.  R.  A. 

78  Am.  Dec.  407;  Blount  v.  Walker,  31  (N.  S.)   899,  Ann.  Cas.   17A,   909;  Bouk- 

S.  C.  13,  9  S.  E.  804.  night  v.  Epting,  11  S.  C.  71,  84  Am.  St. 

An    equitable    interest    cannot    prevail  Rep.  443,  90  Am.  St.  Rep.  532;  Farrow  v. 

over  the  legal  title  on  a  motion  for  non-  Farrow,    12    S.    C.    168,    L.    R.    A.    1918E, 

suit.  Mitchell  v.  Cleveland,  76  S.  C.  432,  1198,   1  A.  L.  R.   1011;  Howard  v.  Hen- 

57  S.  E.  33.  derson,  18  S.  C.  184,  16  L.  R.  A.  (N.  S.) 

Where  an  assignee  holds  title  in  trust  1169;  Covar  v.  Cantelou,  25  S.  C.  35,  19 

to  pay  debts,  after  the  payment  of  debts  L.    R.    A.    846,    8    L.    R.    A.    (N.    S.)    51; 

the  title  vests  in  the  assignor.  Early  v.  Wieters  v.  Timmons,  25  S.  C.  488,  1  S.  E. 

Early,  75  S.  C.  15,  54  S.  E.  827.  1;  McNair  v.  Craig,  36  S.  C.  100,  15  S.  E. 

Applied    in    Pledger    v.    Easterling,    4  135;  Reeves  v.  Brayton,  36  S.  C.  384,  15 

Rich.  101,  34  Am.  Dec.  725;  Pearce  v.  Mc-  S.  E.  658,  16  L.  R.  A.  (N.  S.)  1159. 

§  9039.  Several  seized  jointly  to  use  of  one  of  them. — Where  divers  and 
many  persons  shall  happen  to  be  jointly  seized  of  and  in  any  lands,  tene- 
ments, rents,  reversions,  remainders,  or  other  hereditaments,  to  the  use, 
confidence,  or  trust  of  any  of  them  that  be  so  jointly  seized,  such  person  or 
persons  which  have  or  shall  have  any  such  use,  confidence,  or  trust  in  any 
such  lands,  tenements,  rents,  reversions,  remainders,  or  hereditaments, 
shall  have,  and  be  deemed  and  adjudged  to  have,  such  estate,  possession, 
and  seizin,  of  and  in  the  same  lands,  tenements,  rents,  reversions,  remaind- 
ers and  other  hereditaments  only  to  him  or  them  that  have,  or  shall  have, 
any  such  use,  confidence,  or  trust,  in  like  nature,  manner,  form,  condition, 
and  course,  as  he  or  they  had  before  in  the  use,  confidence,  or  trust  of  the 
same  lands,  tenements,  or  hereditaments,  saving  and  reserving  to  all  and 
singular  persons  and  bodies  politic,  their  heirs  and  successors,  other  than 
such  person  or  persons  which  are,  or  shall  be,  seized  of  any  lands,  tene- 
ments, or  hereditaments,  to  any  use,  confidence,  or  trust,  all  such  right, 
title,  entry,  interest,  possession,  rents,  and  action,  as  they  or  any  of  them 
had,  or  might  have  had,  without  this  section;  and,  also  saving  to  all  and 
singular  those  persons,  and  to  their  heirs,  which  are,  or  shall  be,  seized  to 
any  use,  all  such  former  right,  title,  entry,  interest,  possession,  rents,  cus- 
toms, services,  and  action,  as  they  or  any  of  them  might  have  had  to  his  or 
their  own  proper  use,  in  or  to  any  lands,  tenements,  rents,  or  hereditaments, 
whereof  they  are,  or  shall  be,  seized  to  any  other  use,  anything  contained 
in  sections  9037  to  9050  to  the  contrary  notwithstanding. 

1932  Code,  §  9039;  Civ.  C.  '22,  §  5451;  Civ.  C.  '12,  §  3674;  Civ.  C.  '02,  §  2581;  G.  S 
1959;  R.  S.  2090;  1712  (2)  453. 

§  9040.  Beneficiaries'  title  to  rent  out  of  trust  same  as  conveyed  by  grant, 
etc. — In  every  case  where  divers  persons  are  seized  of  and  in  any  lands, 
tenements,  or  hereditaments,  in  fee  simple  or  otherwise,  to  the  use  and  in- 
tent that  some  other  person  or  persons  shall  have  and  receive  yearly  to 
them,  and  to  his  or  their  heirs,  one  annual  rent  out  of  such  lands  and  tene- 
ments, and  some  other  person  one  other  annual  rent,  to  him  and  his  as- 
signs for  term  of  life  or  years,  or  for  some  other  special  time,  according  to 
such  intent  and  use  as  has  been  before  declared,  limited,  and  made  thereof, 
the  persons,  their  heirs  and  assigns,  that  have  such  use  and  interest,  to  have 
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and  receive  any  such  annual  rents  out  of  any  lands,  tenements,  or  heredi- 
taments, and  every  of  them,  their  heirs  and  assigns,  shall  be  adjudged  and 
deemed  to  be  in  the  possession  and  seizin  of  the  same  rent,  of  and  in  such 
like  estate  as  they  had  in  the  title,  interest  or  use  of  the  said  rent  or  profit, 
and  as  if  a  sufficient  grant,  or  other  lawful  conveyance,  had  been  made  and 
executed  to  them,  by  such  as  were  or  shall  be  seized  to  the  use  or  intent  of 
any  such  rent  to  be  had,  made  or  paid,  according  to  the  trust  and  intent 
thereof;  and  all  and  every  such  person  and  persons  as  have  or  shall  have 
any  title,  use,  and  interest  in  or  to  any  such  rent  or  profit,  shall  have  all 
suits,  entries,  and  remedies  for  such  rents,  according  to  such  conditions, 
pains,  or  other  things,  limited  and  appointed,  upon  the  trust  and  intent  for 
payment  or  surety  of  such  rent. 

1932  Code,  §  9040;  Civ.  C.  '22,  §  5452;  Civ.  C.  '12,  §  3675;  Civ.  C.  '02,  §  2582;  G.  S. 
1960;  R.  S.  2091;  27  H.  8,  c.  10;  1712,  II,  467. 

§  9041.  All  creations  of  trust  shall  be  in  writing. — All  declarations  or  cre- 
ations of  trusts  or  confidences  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing,  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  uses  or  trust,  or  by  his  last  will  in  writing, 
or  else  they  shall  be  utterly  void  and  of  none  effect. 

1932  Code,  §  9041;  Civ.  C.  '22,  §  5453;  Civ.  C.  '12,  §  3676;  Civ.  C.  '02,  §  2583;  G.  S. 
1961;  R.  S.  2092;  29  C.  2,  c.  3;  1712  (2)  526;  4  Ann.,  c.  16;  1712,  II,  435. 

A  trust  need  not  be  created  by  writing,  only  by  parol,  he  is  bound  by  it.  Elliott 

Rutledge  v.  Smith,  1  McC.  Eq.  119,  Ann.  v.    Morris,    Harp.    Eq.    281,    50    Am.    St. 

Cas.  13B,  1026;  Brown  v.  Brown,  1  Strob.  Rep.  280,  35  L.  R.  A.   (N.  S.)  897,  Ann. 

Eq.    363.  Cas.  13A,  1013. 

Sufficiency   of  proof.  —  Any   writing  Voluntary  acknowledgement  will  dis- 

showing  it  was  made  after  the  creation  pense   with   written   proof.    Rutledge   v. 

of  the  trust  is  sufficient  proof.  Massey  v.  Smith,   1   McC.  Eq.   119,  Ann.  Cas.   13B, 

Mcllwain,    2   Hill   Eq.    421,    428,    92    Am.  1026. 

Dec.    124,    13   L.   R.   A.    (N.   S.)   72,    105;  An    unsigned    memorandum    declaring 

Brown  v.  Brown,  1  Strob.  Eq.  363;  Reid  that  certain  property  to  which  the  writer 

v.  Reid,  12  Rich.  Eq.  213,  22  A.  L.  R.  736;  held  legal  title  was  the  separate  property 

Price  v.  Brown,  4  S.  C.   144,  Ann.  Cas.  of  his  wife,  was  held  ineffective  as  a  dec- 

13B,   1024,  Ann.  Cas.  13C,  153,  23  A.  L.  laration  of  trust  or  to  enlarge  the  effect 

R.  1513,  1524,  1538.  of  the  deed  conveying  a  life  estate  in 

But  the  writing  must  manifest  a  prev-  such  land  and  reserving  the  remainder  to 

ious  trust.  Barrett  v.  Cochran,   11   S.  C.  himself  and  wife;  this  section  requiring 

29,    82    Am.    St.    Rep.    522;    Kennedy   v.  declarations  of  trust  to  be  in  writing  and 

Gramling,  33  S.  C.  367,  11  S.  E.  1081,  26  signed.  Smith  v.  Williams,  141  S.  C.  265, 

Am.  St.  Rep.  676.  139  S.  E.  625,  54  A.  L.  R.  964. 

If  the  trustee  execute  a  trust,  proved 

§  9042.  Trusts  arising,  transferred,  or  extinguished  by  implication  of  law 
excepted. — Where  any  conveyance  shall  be  made  of  any  lands  or  tenements 
by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by  the  implica- 
tion or  construction  of  law,  or  be  transferred  or  extinguished  by  act  or 
operation  of  law,  then  and  in  every  such  case,  such  trust  or  confidence  shall 
be  of  like  force  and  effect  as  the  same  would  have  been  without  sections 
9037  to  9050. 

1932  Code,  §  9042;  Civ.  C.  '22,  §  5454;  Civ.  C.  '12,  §  3677;  Civ.  C.  '02,  §  2584;  G.  S. 
1962;  R.  S.  2093;  29  C.  2,  c.  3;  1712  (2)  526. 

See    generally,    Rutledge   v.    Smith,    1      McC.  Eq.  119,  Ann.  Cas.  13B,  1026. 

§  9043.  Assignment  of  trusts  to  be  in  writing. — All  grants  and  assignments 
of  any  trust  or  confidence  shall  be  in  writing,  signed  by  the  party  granting 
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or  assigning  the  same,  or  by  such  last  will  or  devise,  or  else  shall  be  utterly 
void  and  of  none  effect. 

1932  Code.  §  9043;  Civ.  C.  '22,  §  5455;  Civ.  C.  '12,  §  3678:  Civ.  C.  '02,  §  2585;  G.  S. 
1963;  R.  S.  2094;  1712  (2)  526. 

§  9044.  Trusts  shall  be  assets  in  the  hands  of  heirs. — If  any  cestui  que  trust 
shall  die,  leaving  a  trust  in  fee  simple  to  descend  to  his  heir,  such  trust 
shall  be  deemed  and  taken,  and  is  hereby  declared  to  be,  assets  by  descent, 
and  the  heir  shall  be  liable  to  and  chargeable  with  the  obligation  of  his 
ancestors  for  and  by  reason  of  such  assets,  as  fully  and  amply  as  he  might 
or  ought  to  have  been  if  the  estate  in  law  had  descended  to  him  in  posses- 
sion in  like  manner  as  the  trust  descended;  any  law,  custom,  or  usage  to  the 
contrary  in  any  wise  notwithstanding. 

1932  Code,  §  9044;  Civ.  C.  '22,  §  5456;  Civ.  C.  '12,  §  3679;  Civ.  C.  '02,  §  2586;  G.  S. 
1964;  R.  S.  2095;  1712  (2)  526. 

§  9045.     Heir  not  chargeable  of  his  own  estate  for  debts  of  his  ancestor. — 

No  heir  that  shall  become  chargeable  by  reason  of  any  estate  or  trust  made 
assets  in  his  hand  by  sections  9037  to  9050,  shall,. by  reason  of  any  kind  of 
plea  or  confession  of  the  action,  or  suffering  judgment  by  default,  or  any 
other  matter,  be  chargeable  to  pay  the  condemnation  out  of  his  own  estate; 
but  execution  shall  be  sued  of  the  whole  estate  so  made  assets  in  his  hands 
by  descent,  in  whosesoever  hands  it  shall  come  after  the  commencement 
of  the  action. 
1932  Code,  §  9045;  Civ.  C.  '22,  §  5457;  Civ.  C.  '12,  §  3680;  Civ.  C.  '02,  §  2587. 

§  9046.  Substitution  of  trustees. — In  every  case  of  trust  estate  where  the 
persons  entitled  to  the  use  of  any  property  or  estate  vested  in  trustees,  be- 
ing of  age,  or  his,  her,  or  their  guardian,  if  under  age,  may  be  willing  to 
have  other  trustees  substituted  in  the  room  of  those  in  whom  the  legal  es- 
tate is  vested,  or  to  have  any  one  or  more  trustees  substituted  in  the  room 
of  any  one  or  more  of  the  first  or  former  trustees,  the  court  of  common 
pleas  is  authorized  to  permit  such  one  or  more  of  the  first  or  former  trus- 
tees to  surrender  his,  her,  or  their  trust,  and  to  appoint  such  one  or  more 
trustees  in  his,  her,  or  their  room,  as  to  the  said  court  may  appear  fit,  prop- 
er, and  advisable;  and  the  trustee  or  trustees  so  appointed  and  substituted 
shall  then  be  considered,  to  all  intents  and  purposes,  as  vested  completely 
and  absolutely  with  all  the  estate,  right,  title,  interest,  powers,  privileges, 
and  authority,  and  as  liable  to  all  the  conditions,  terms,  and  restrictions  as 
that  trustee  or  those  trustees  were  vested  with  or  liable  to,  in  whose  stead, 
room,  or  place,  he,  she,  or  they  may  be  so  appointed  or  substituted;  and  the 
first  or  former  trustee  or  trustees  shall  be  therefrom  completely  exonerated 
and  discharged:  provided,  always,  that  a  certificate  of  such  appointment 
and  substitution  shall  be  endorsed  by  the  clerk  of  the  court  of  common 
pleas  upon  the  original  trust  deed,  if  the  trust  be  created  by  deed,  and  the 
deed  can  be  found,  and  that  such  a  certificate  shall  be  annexed  to  the 
original  will,  if  the  trust  be  created  by  will,  and  be  lodged  therewith  in  the 
office  where  the  will  may  be  lodged;  and  that  such  a  certificate  shall  also 
be  recorded  in  the  office  where  the  deed  or  will  may  be  recorded  or  lodged, 
or  ought  to  be  recorded  or  lodged. 
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1932  Code,  §  9046;  Civ.  C.  '22,  §  5458;  Civ.  C.  '12,  §  3681;  Civ.  C.  '02, 
1966;  R.  S.  2097;  1796  (5)  277. 


2588;  G.  S. 


Appointment  of  non-resident  individuals  or  corporations  as  trustees,  see  §  8952. 


Consent  of  new  trustee. — Under  this 
section,  relating  to  substitution  of  trus- 
tees, the  new  trustee  does  not  have  to 
consent  to  act  in  order  to  make  the 
trust  in  him  valid.  Kirton  v.  Howard, 
137  S.  C.  11,  134  S.  E.  859. 

Vesting  title  in  new  trustee  though  no 
deed  executed. — Where  a  trust  property 
was  sold  under  order  of  court  for  rein- 
vestment of  the  proceeds  and  a  mort- 
gage was  taken  for  part  of  the  price  and 
subsequently  it  was  agreed  and  ordered 
that  the  grantee  should,  in  satisfaction 
of  the  mortgage,  reconvey  to  the  new 
trustee  theretofore  appointed,  upon  the 
original  trusts,  the  agreement  made  the 
grantee  a  trustee  of  the  land,  and  this 
section,  relative  to  the  appointment  of 
new  trustees,  vested  the  title  in  the  new 
trustee,   even  if  no  deed  was   executed. 


Kirton  v.  Howard,  137  S.  C.  11,  134  S.  E. 
859. 

Assumption  that  public  officers  per- 
formed duty. — Courts  will  assume  that 
the  designated  public  officers  performed 
the  duties  required  of  them  by  this  sec- 
tion, relating  to  the  substitution  of  trus- 
tees and  the  indorsement  of  such  fact 
on  the  trust  deed  and  the  recording  of 
the  certificate  thereof.  Kirton  v.  Howard, 
137  S.  C.  11,  134  S.  E.  859. 

See  generally.  Ex  parte  Tunno,  Bail. 
Eq.  395;  Ex  parte  Knust,  Bail.  Eq.  489; 
Ex  parte  Robert,  2  Strob.  Eq.  86;  Ex 
parte  Mayrant,  Rich.  Eq.  Cas.  1;  Davant 
v.  Guerard,  1  Speers  242;  McNish  v. 
Guerard,  4  Strob.  Eq.  66,  78  Am.  Dec. 
408,  16  L.  R.  A.  (N.  S.)  1160;  Ex  parte 
Trustees,  7  Rich.  Eq.  471;  Morrow  v. 
Odom,  14  S.  C.  623. 


§  9047.  Trustees  to  make  annual  returns. — It  shall  be  the  duty  of  every 
trustee  appointed  by  the  court  to  make  an  annual  return  of  the  estate  in 
his  possession,  setting  out  all  the  items  of  money  received  and  paid  out, 
with  the  proper  vouchers.  The  judge  of  probate  shall  set  apart  certain  days 
for  the  examination  of  such  accounts,  and  give  notice  thereof  to  all  trustees 
whose  duty  it  shall  be  to  account  before  him. 

1932  Code,  §  9047;  Civ.  C.  '22,  §  5459;  Civ.  C.  '12,  §  3682;  Civ.  C.  '02,  §  2589;  G.  S. 
1937;  R.  S.  2098;  1824  (7)  327. 


Reports  to  probate  court  not  notice  to 
surety. — Annual  reports  made  by  cor- 
porate testamentary  trustee  to  probate 
court  are  not  notice  to  trustee's  surety 
of  method  in  which  trustee  was  hand- 
ling trust  funds  so  as  to  preclude  re- 
covery by  surety  from  trustee's  directors 
for  resulting  loss.  Strauss  v.  United 
States  Fidelity  &  Guaranty  Co.,  63  F. 
(2d)  174. 

See  generally,  Myers  v.  Myers,  2  McC. 


Eq.  214,  16  Am.  Dec.  648,  662,  45  Am. 
Dec.  424,  27  Am.  Dec.  226,  59  Am.  Dec. 
423,  64  Am.  Dec.  279,  19  Am.  St.  Rep.  7.1, 
66  Am.  St.  Rep.  60,  29  L.  R.  A.  622,  643, 
57  L.  R.  A.  729;  James  v.  Wallace,  4  McC. 
121;  Lyles  v.  Lyles,  1  Hill  Eq.  76,  29  L. 
R.  A.  (N.  S.)  968,  1052,  1151,  L.  R.  A. 
1915D,  498;  Rainsford  v.  Rainsford,  McM. 
Eq.  16;  Nobles  v.  Hogg,  36  S.  C.  322,  15 
S.  E.  359,  132  Am.  St.  Rep.  389,  44  L.  R. 
A.  (N.  S.)  927,  964,  1  A.  L.  R.  787,  805. 


§  9048.  Commissions  of  trustees. — Trustees  shall  be  allowed  the  same  com- 
missions for  the  execution  of  their  trusts  as  are  allowed  by  law  to  execu- 
tors and  administrators. 

1932  Code,  §  9048;  Civ.  C.  '22,  §  5460;  Civ.  C.  '12,  §  3683;  Civ.  C.  '02,  §  2590;  G.  S. 
1970;  R.  S.  2099;  1745  (3)  666. 


Application  of  section. — This  section 
applies  to  the  commissions  for  extraor- 
dinary trouble  and  the  mode  for  ascer- 
taining the  amount  thereof,  as  well  as 
to  the  ordinary  commissions.  Cunning- 
ham v.  Cunningham,  81  S.  C.  506,  62  S. 
E.  845. 

See  generally,  Muckenfuss  v.  Heath,  1 
Hill  Eq.  182,  17  Am.  Dec.  273,  Ann.  Cas. 
13C,  201;  Singleton  v.  Lowndes,  9  S.  C. 


465,  40  Am.  Dec.  512,  132  Am.  St.  Rep. 
390,  44  L.  R.  A.  (N.  S.)  890,  914,  974, 
985;  Lanier  v.  Brunson,  21  S.  C.  41,  Ann. 
Cas.  13C,  202,  Ann.  Cas.  16E,  134. 

Applied  in  Anderson  v.  Silcox,  82  S.  C. 
109,  112,  63  S.  E.  128,  Ann.  Cas.  13A,  1271, 
5  A.  L.  R.  633;  Cobb  v.  Fant,  36  S.  C.  1, 
14  S.  E.  959,  118  Am.  St.  Rep.  164,  12  L. 
R.  A.  (N.  S.)  809,  13  A.  L.  R.  1012,  24  A 
L.  R.  114. 
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§  9043.  Savings  banks,  banks,  trust  and  insurance  companies,  judges  of 
probate,  executors,  administrators,  guardians  and  trustees  may  invest  in 
farm  loan  bonds — accountability  for  interest. — Any  savings  bank,  banking 
institution,  trust  compny  or  insurance  company,  organized  under  the  laws 
of  this  State,  and  any  judge  of  probate  or  person  acting  as  executor,  ad- 
ministrator, guardian  or  trustee,  unless  it  is  otherwise  provided  in  the  in- 
strument creating  the  trust,  may  invest  in  or  lend  money  on,  the  security 
of  federal  farm  loan  bonds  issued  by  any  federal  land  bank  or  joint  land 
bank  organized  pursuant  to  an  act  of  Congress  entitled  "An  Act  to  Provide 
Capital  for  Agricultural  Development,  Create  Standard  Forms  of  Invest- 
ment, Based  upon  Farm  Mortgage,  to  Equalize  Rates  of  Interest  upon  Farm 
Loans,  to  Furnish  a  Market  for  United  States  Bonds,  to  Create  Govern- 
ment Depositories  and  Financial  Agents  for  the  United  States,  and  for 
other  Purposes,"  approved  July  seventeenth,  one  thousand  nine  hundred 
and  sixteen,  and  acts  amendatory  and  supplementary  thereto,  or  on  the  se- 
curity of  bonds  issued  by  the  Federal  Farm  Mortgage  Corporation  pursu- 
ant to  the  provisions  of  an  act  of  Congress  known  as  the  "Federal  Farm 
Mortgage  Corporation  Act":  provided,  that  any  sayings  bank,  banking  in- 
stitution, trust  company,  or  insurance  company,  organized  under  the  laws 
of  this  State,  or  any  judge  of  probate  or  person  acting  as  executor,  adminis- 
trator, guardian  or  trustee,  shall  not  account  for  a  greater  rate  of  interest 
than  the  amount  actually  received  on  said  investment. 
1932  Code,  §  9049;  Civ.  C.  '22,  §  5461;  1918  (30)  763;  1919  (31)  133;  1934  (38)  1493. 

See  also  notes  to  section  9050.  mortgages    which    exceeded    value    of 

Complaint  that  minors'  money  was  in-  property,    beneficiaries    are    entitled    to 

vested  in  a  hazardous  business,  and  not  trust  ex  maleficio  upon  assets  of  insol- 

in   accordance   with   statutes,    could   not  vent  bank.  Blankenship  v.  Zimmerman, 

be  made  where  no  loss  had  been  shown.  179  S.  C.  171,  183  S.  E.  760. 

Matheson   v.    McCormac,    186    S.    C.    93;  A  mere  deposit  of  funds  belonging  to 

195  S.  E.  122.  an  estate  is  not  such  an  investment  by  a 

Deposit  in  bank  by  receiver. — Receiv-  fiduciary  as  is  contemplated  by  this  sec- 
er  may  deposit  funds  in  bank  of  good  tion,  especially  during  the  first  year  of 
standing,  and  exercise  of  due  care  in  an  administrator's  service  when  the  de- 
making  deposit  is  for  trial  court  and  posit  is  subject  to  check  for  payment  of 
jury.  Anderson  v.  Aetna  Casualty  &  costs  and  expenses,  Brannon  v.  Wood- 
Surety  Co.,  175  S.  C.  254,  178  S.  E.  819.  ward,  175  S.  C,  1;  178  S.  E.  249. 

Where-  bank   knowingly   and   in  viola-  See  notes  to  §  7908. 
tion   of   statute   invested   trust   funds    in 

§  9050.  Investment  of  funds  by  guardians,  executors,  administrators,  and 
other  trustees — interest. — Any  guardian,  committee,  trustee,  executor,  ad- 
ministrator, or  other  person  or  corporation  chargeable  with  interest  on 
funds  in  hand  belonging  to  either  ward  or  other  person  or  corporation  is 
hereby  authorized  and  empowered  to  invest  same  in  bonds  in  the  State  of 
South  Carolina,  or  some  political  division  thereof,  or  in  bonds  of  the  United 
States,  or  federal  farm  loan  bonds  issued  pursuant  to  the  provisions  of  an 
act  of  Congress,  known  as  the  Federal  Farm  Loan  Act,  and  acts  amenda- 
tory and  supplementary  thereto,  or  bonds  issued  by  Federal  Farm  Mort- 
gage Corporation  pursuant  to  the  provisions  of  an  act  of  Congress,  known 
as  the  Federal  Farm  Mortgage  Corporation  Act,  or  to  deposit  same  in  some 
savings  bank,  such  investment  or  deposit,  however,  to  be  first  approved 
by  the  court  having  jurisdiction  of  such  fund,  and  in  his  account  he  shall 
not  be  chargeable  at  a  greater  rate  of  interest  than  such  fund  so  earned. 
1932  Code,  §  9050;  Civ.  C.  '22,  §  5462;  1920  (21)  899;  1934  (38)  1493. 
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See  also  notes  to  section  9051.  formally    approved    by    probate    judge. 

Cross   reference.— See    §§    8639-8658   as  Ibid, 

to  guardianship  of  incompetent  veterans  Probate   judge  has   no   right  to   order 

and  of  minor  children  of  deceased  veter-  guardian  to  lend  to  administrator  funds 

ans.  of  guardianship  estate  for  the  purpose  of 

Ward's    funds    included. — This    section  paying   debts   of  the   estate   or  for   any 

applicable    to    investment    of    funds    in  other  purpose.  Glenn  v.  Worthy,  169  S. 

hands  of  fiduciaries  as  well  as  interest  C.  263;  168  S.  E.  705. 

on  such  funds.  Ellis  Estate  v.  Brown  et  Debtor  to  closed  bank  can  not  offset 

al.,  162  S.  C,  136,  160  S.  E.,  260.  an  unliquidated  demand  for  damages  for 

Before  this  section  was  enacted  the  the  failure  to  pay  to  him  his  ward's 
guardian  was  "authorized  to  do  any  act  money,  without  some  showing  in  fact 
for  the  infant  which  a  prudent  man  in  that  failure  to  do  so  would  make  him 
the  management  of  his  own  business  personally  liable  to  ward.  Elliott  v.  Car- 
would  do."  Ibid.  roll,  172  S.  C.  276;  173  S.  E.  908. 

Guardian  nor  surety  liable  for  ward's  Liability  of  guardian  for  funds  de- 
funds  deposited  by  guardian  prior  to  posited  without  order  of  court.  Oakes' 
adoption  of  this  section  in  bank  which  Estate  v.  Oakes,  170  S.  C.  167;  169  S.  E. 
later  failed.  Ibid.  890. 

Approval  of  probate  court. — Guardian,  Deposit  by   clerk   of   court  by  ward's 

before   making   any   investments   or   de-  money. — Where   money   paid   into   court 

posits  under  this  section,  should  secure  for  support  of  minor  child  was  paid  over 

the    written    approval    of    the    probate  to  clerk  of  court  to  be  held  in  trust,  but 

court.  Ibid.  clerk    was    not    directed    to    invest    the 

Funds  deposited  after  this  section  en-  money,  clerk  was  not  required  to  obtain 

acted    without    consent. — Guardian    nor  court's  approval  before  depositing  money 

surety  liable  for  ward's  funds  deposited  in  savings  department  of  bank.  Chandler 

without  the  written  approval  of  probate  v.  Britton,  197  S  .C.  303,  15  S.  E.  (2d)  344. 

court  as  required  in  this  section;  since  See  also,  Blankenship  v.  Zimmerman, 

guardian   made   regular   annual   returns  188  S.  C.  413,  199  S.  E.  527. 
to    the    probate    court    and    they    were 

§  9051.  Investment  of  trust  funds. — The  investments  of  trust  funds  by 
fiduciaries,  guardians,  committees,  executors,  administrators  and  other 
trustees  may  be  made  in  such  securities  or  property  as  authorized  by  the 
will,  deed,  order,  decree,  gift,  grant  or  other  instrument  creating  or  fixing 
the  respective  trusts,  and  when  not  otherwise  provided  in  such  instrument 
may  be  in  the  bonds  of  the  United  States,  federal  farm  loan  bonds  issued 
pursuant  to  an  act  of  Congress,  known  as  the  Federal  Farm  Loan  Act,  and 
acts  amendatory  and  supplementary  thereto,  and  bonds  issued  by  Federal 
Farm  Mortgage  Corporation  pursuant  to  the  provisions  of  an  act  of  Con- 
gress known  as  the  Federal  Farm  Mortgage  Corporation  Act,  bonds  or  ob- 
ligations of  any  of  the  States  of  the  United  States  or  other  sub-divisions 
thereof,  or  in  first  mortgages  or  first  mortgage  bonds  on  real  estate  in  any 
State,  or  in  first  mortgages  or  first  mortgage  bonds  of  any  corporation  of 
any  State  upon  which  no  default  shall  have  occurred  within  a  period  of 
five  years,  or  by  depositing  same  at  current  savings  bank  interest,  or  in 
building  and  loan  associations,  such  deposit,  however,  to  be  first  approved 
by  the  court  having  jurisdiction  of  such  funds:  provided,  that  any  fiduciary, 
guardian,  committee,  executor,  administrator  or  other  trustee  may  con- 
tinue to  hold  any  investment  made  with  trust  funds  received  by  him,  her 
or  it,  under  any  trust. 
1932  Code,  §  9051;  1929  (36)  143;  1934  (38)  1493;  1939  (41)  560. 

§  9050-1.     Eligibility  of  bonds  of  Home  Owners'  Loan  Corporation  as  in- 
vestments and  or  exchange  for  liens  secured  by  real  estate. 

(1)  Who  may  invest. — It  shall  be  lawful  for  the  State  of  South  Carolina, 
and  any  of  its  departments,  institutions  and  agencies,  any  political  sub- 
division or  subdivisions  of  the  state,  any  district  thereof,  any  county  there- 
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in  or  political  subdivision  thereof,  and  any  cities,  towns  or  municipalties 
therein,  or  any  political  or  public  corporation  of  the  State  or  of  the  United 
States,  or  for  any  insurance  company,  building  and  loan  association,  or  for 
any  bank,  trust  company  or  other  financial  institution,  operating  or  doing 
business  in  the  State  of  South  Carolina,  or  under  the  laws  of  this  State  or 
the  United  States,  any  national  bank  or  receiver  of  any  bank,  trust  com- 
pany, building  and  loan  association  or  other  financial  institution  operating 
under  the  laws  of  this  State  or  of  the  United  States,  or  for  any  executor, 
administrator,  committee,  guardian,  conservator,  trustee,  or  other  fiduc- 
iary, to  invest  their  funds  or  the  moneys  in  their  custody  or  possession  elig- 
ible for  investment,  in  bonds  of  Home  Owners'  Loan  Corporation,  a  cor- 
poration created  or  organized  pursuant  to  an  act  of  Congress  of  the  United 
States  of  America  known  as  "Home  Owners'  Loan  Act  of  1933,"  and/or  to 
exchange  for  bonds  issued  by  said  corporation,  home  mortgages  and  other 
obligations  and  liens  secured  by  real  estate,  including  the  interest  of  a  ven- 
dor under  a  purchase  money  mortgage  or  contract,  and  any  other  obliga- 
tion or  claim  for  which  homes  or  other  real  estate  may  be  subjected  to  pay- 
ment, whether  authorized  heretofore  or  not. 

(2)  Municipalties  may  accept  in  payment  of  taxes,  assessments,  etc. — The 
muncipal  authorities  of  cities  and  towns  of  this  State  are  authorized  and 
empowered  to  accept  and  receive  bonds  of  Home  Owners'  Loan  Corpora- 
tion in  payment  of  taxes,  assessments  or  other  claims  on  property  upon 
which  the  taxes,  assessments  or  other  claims  are  due  or  delinquent,  and 
upon  which  property  the  Home  Owners'  Loan  Corporation  makes  a  loan 
to  the  owner  of  the  property. 

(3)  Acceptance  discretionary  and  permissory. — The  exercise  of  any  power 
or  the  doing  of  any  act  conferred  or  authorized  by  this  section  on  the  part 
of  the  State  or  any  of  its  departments  or  political  subdivisions  or  any  of- 
ficial fiduciary  or  other  person,  firm  or  corporation  or  receiver  or  of  any 
party  answering  to  any  of  the  descriptions  in  subsections  1  and  2  hereof 
are  declared  to  be  discretionary  and  permissory  and  not  directory. 

(4)  Prior  transactions,  valid  hereunder,  validated. — All  transactions  here- 
tofore had  in  this  State  by  and  between  Home  Owners'  Loan  Corporation 
and  any  of  the  parties,  persons,  firms  or  corporations,  or  others  mentioned 
in  the  two  preceding  subsections  or  answering  to  any  of  the  descrip- 
tions therein  contained,  and  which  transactions  would  have  been  lawful  had 
this  section  been  in  force  at  the  time  they  were  had,  are  hereby  ratified, 
confirmed  and  declared  to  be  lawful,  and  to  have  all  the  force  and  effect 
that  they  would  have  had  such  transactions  been  consummated  after  the 
passage  hereof. 

(5)  Cumulative  to  §§  9049  thru  9051. — This  section  shall  be  amendatory 
of  and  cumulative  to  the  provisions  of  section  9049,  9050  and  9051. 

1934  (38)  1262. 

§  9051-2.  Invest  trust  funds  in  insured  shares  in  federal  savings  and  loan 
associations  and  state  building  and  loan  associations;  bonds  of  federal  home 
loan  banks;  and  consolidated  bonds  of  federal  home  loan  bank  board. — 

It  shall  be  lawful  for  the  State  of  South  Carolina,  and  any  of  its  depart- 
ments, institutions  and  agencies,  any  political  subdivision  or  subdivisions  of 
the  State,  any  district  thereof,  any  county  therein  or  political  subdivision 
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thereof,  and  any  cities,  towns,  or  municipalties  therein,  or  any  political  or 
public  corporation  of  the  State  or  of  the  United  States,  or  for  any  insurance 
company,  building  and  loan  association,  or  for  any  bank,  trust  company  or 
other  financial  institution,  operating  or  doing  business  in  the  State  of  South 
Carolina,  or  under  the  laws  of  this  State  or  the  United  States,  any  national 
bank  or  receiver  of  any  bank,  trust  company,  building  and  loan  association 
or  other  financial  institution  operating  under  the  laws  of  this  State  or  of 
the  United  States,  or  for  any  executor,  administrator,  committee,  guardian, 
conservator,  trustee  or  other  fiduciary,  to  invest  their  funds  or  the  moneys 
in  their  custody  or  possession  eligible  for  investment  in  the  shares  of  any 
federal  savings  and  loan  association  or  in  the  shares  of  any  building  and 
loan  association  organized  and  existing  under  the  laws  of  this  State,  when 
such  shares  are  insured  by  the  federal  savings  and  loan  insurance  corpora- 
tion; also  in  bonds  or  debentures  issued  by  any  federal  home  loan  bank,  or 
in  the  consolidated  bonds  or  debentures  issued  by  the  federal  home  loan 
bank  board. 
1935  (39)  287. 

§  9052.  Bequests,  etc.,  for  maintenance  of  monuments,  burial  grounds,  etc., 
not  void  as  perpetuities* — No  gift,  devise,  bequest,  or  settlement  in  trust 
or  otherwise  shall  be  held  to  be  void  as  a  perpetuity  where  the  same  is 
made  for  the  purpose  of  maintaining,  caring  for,  or  keeping  in  repair  any 
tomb,  monument,  burial  lot,  burial  ground  or  cemetery,  whether  public  or 
private,  where  the  remains  of  human  beings  are  interred;  and  all  such  gifts, 
devises,  bequests,  or  settlements  in  trust  or  otherwise  are  hereby  declared 
to  be  for  a  charitable  purpose. 
1932  Code,  §  9052;  1926  (34)  910. 

Applied  in  Leaphart  v.  Harmon,  186  S.      C.  362,  195  S.  E.  628. 

§  9053.     Gifts  for  religious,  charitable  or  benevolent  uses. 

(1)  When  valid. — No  gift,  grant,  bequest,  or  devise,  whether  in  trust  or 
otherwise,  to  religious,  educational,  charitable  or  benevolent  uses  or  for 
the  purpose  of  providing  for  the  care  or  maintenance  of  any  part  of  any 
public  cemetery,  shall  be  invalid  because  said  instrument  confers  upon  the 
trustee  or  trustees  discretionary  power  in  the  selection  and  designation  of 
the  objects  or  beneficiaries  of  such  trust  or  in  carrying  out  the  purposes 
thereof,  or  by  reason  of  the  same  contravening  any  statute  or  rule  against 
perpetuities.  If  a  trustee  or  trustees  are  named  in  the  instrument  creating 
such  a  gift,  grant,  bequest  or  devise,  the  legal  title  to  the  property  given, 
granted,  bequeathed  or  devised  for  such  purposes  shall  vest  in  such  trus- 
tee or  trustees  and  its  or  their  successor  or  successors  duly  appointed  in 
accordance  with  the  terms  of  such  instrument.  If  no  trustee  or  trustees  be 
named  in  said  instrument,  or  if  a  vacancy  or  vacancies  shall  occur  in  the 
trusteeship,  and  no  method  is  provided  in  such  instrument  for  filling  such 
vacancy  or  vacancies,  then  the  court  of  common  pleas  of  the  proper  county 
shall  appoint  a  trustee  or  trustees  to  execute  said  trust  in  accordance  with 
the  true  intent  and  meaning  of  the  instrument  creating  the  same.  Such 
trustee  or  trustees  when  so  appointed  shall  be  vested  with  all  the  power 
and  authority,  discretionary  or  otherwise,  conferred  by  such  instrument. 

(2)  Certain  trusts  created  by  nonresident  valid. — Every   such   religious, 
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educational  or  charitable  trust  created  by  any  person  domiciled  in  another 
State,  which  shall  be  valid  under  the  laws  of  the  State  of  the  domicile  of 
such  creator  or  donor,  shall  be  deemed  and  held  in  all  respects  valid  under 
the  laws  of  this  State,  even  though  one  or  more  of  the  trustees  named  in 
the  instrument  creating  said  trust  shall  be  domiciled  in  another  State  or 
one  or  more  of  the  beneficiaries  named  in  said  trust  shall  reside  or  be 
located  in  a  foreign  State.  This  sub-section  shall  apply  to  all  trusts  hereto- 
fore or  hereafter  created  in  which  one  or  more  of  the  beneficiaries  or  ob- 
jects of  such  trust  shall  reside  or  be  located  in  this  State. 
1932  Code,  §  9053;  1925  (34)  61. 

Under  this  section,  a  trust  to  render 
assistance  to  crippled  children  vesting 
broad  discretionary  powers  in  trustee  in 
administration  of  the  trust  was  valid. 
Porcher  v.  Cappelmann,  187  S.  C.  491, 
198  S.  E.  8. 

This   section    not   applicable   to   provi- 


sion of  will  bequeathing  property  in 
trust  forever  for  the  establishment  and 
maintenance  of  a  museum  for  the  ex- 
hibition of  the  art  collection  thereby  be- 
queathed. Medical  Soc.  of  South  Carolina 
v.  South  Carolina  Nat.  Bank,  197  S.  C. 
96,  14  S.  E.  (2d)  577. 


TITLE    43 

Title  to  Property  by  Operation  of  Law 

Chapter  178.  Sales  by  Executors,  Administrators  and  Fiduciaries,  §  9054. 

Chapter  179.  Executions  and  Judicial  Sales,  §  9066. 

Chapter  180.  Homesteads,  §  9085. 

Chapter  181.  Assignments  for  Benefit  of  Creditors,  §  9097. 

Chapter  182.  Eminent  Domain,  §  9109. 


CHAPTER  178 
Sales  by  Executors,  Administrators  and  Fiduciaries 


9054.  Lawful   for  qualified   executors  to 
sell  land,  etc. 

9055.  Sales  on  executors    dying    or    re- 
nouncing. 

9056.  Liability  for  taking  insufficient  se- 
curity. 

9057.  Executor,   etc.,   may   purchase   un- 
der liability  to  pay  actual  value. 

9058.  Executor    to    give    security   to    ac- 
count for  purchase  money. 

9059.  Order  of  sale  of  personal  property. 


9060.  Judge  of  probate  to  grant  order. 

9061.  Power    of   judge    of   probate    over 
personal  estate  of  testators. 

9062.  Sales    of  certain   evidences    of   in- 
debtedness. 

9063.  Conveyance  of  estates  held  by  in- 
fants in  trust  or  by  mortgage. 

9064.  Confirmation    of   conveyance. 
Infant   trustee   or  mortgagee   may 
be  compelled  to  make  conveyance. 


9065. 


§  9054.  Lawful  for  qualified  executors  to  sell  land,  etc. — Whenever  any 
person  has  directed  or  shall  direct  by  his  or  her  last  will  and  testament, 
duly  executed  in  the  presence  of  three  or  more  credible  witnesses,  that 
his  or  her  land  shall  be  sold  for  the  payment  of  his  or  her  debts,  or  for  the 
purpose  of  distributing  the  money  which  may  arise  from  the  sale  thereof 
among  his  or  her  legatees,  or  for  any  other  purpose  whatsoever,  if  either 
such  power  of  sale  be  expressly  given  to  the  executor  or  executors  of  said 
will,  or  if  no  person  is  named  in  said  will  to  execute  the  said  power,  it  may 
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and  shall  be  lawful  to  and  for  the  executors,  or  a  majority  of  such  execu- 
tors, who  shall  qualify  on  the  said  will,  or  the  survivor  or  survivors,  to  sell 
and  convey  the  said  lands  agreeably  to  the  intention  of  the  testator. 

1932  Code,  §  9054;  Civ.  C.  '22,  §  5463;  Civ.  C.  '12,  §  3684;  Civ.  C.  '02,  §  2600;  G.  S. 
1971;  R.  S.  2100;  1876  (16)  61. 

In  general.— The  Act  of  1876  is  reme-  392,  50  L.  R.  A.   (N.  S.)   620;  Chanet  v. 

dial    and    retrospective.    Bredenburg    v.  Villeponteaux,  3  McC.  29,  80  Am.  St.  Rep. 

Bardin,  36  S.  C.  197,  15  S.  E.  372,  130  Am.  101,   1   L.  R.  A.   (N.  S.)   342,  50  L.  R.  A. 

St.  Rep.  512,  50  L.  R.  A.  (N.  S.)  624.  (N.  S.)  629,  648;  Ferguson  v.  King,  2  N. 

Survival  of  power.  —  Irrespective  of  &  McC.  588;  Ware  v.  Murph,  Rice  54.  55, 

this  Act,  the  power  survives  to  one  of  33  Am.  Dec.  97;  Thomson  v.  Gaillard,  3 

several    executors    where    it    is    coupled  Rich.  418,  45  Am.  Dec.  778;  Douglass  v. 

with  a  trust.  Bredenburg  v.  Bardin,  36  S.  Dickson,  11  Rich.  417;  Britton  v.  Lewis, 

C.   197,   15  S.  E.  372.   130  Am.   St.  Rep.  8  Rich.  Eq.  271,  99  Am.  Dec.  392,  50  L. 

512,  50  L.  R.  A.  (N.  S.)  624.  R.  A.  (N.  S.)  629;  American  Bible  Society 

But  it  does  not  apply  if  the  power  be  v.  Noble,  11  Rich.  Eq.  156;  Baldwin  v. 
given  to  the  executors  jointly  as  several  Cooley,  1  S.  C.  256,  12  Am.  Dec.  607;  De- 
persons  or  in  personal  confidence;  then  Saussure  v.  Lyons,  9  S.  C.  492,  80  Am. 
all  must  act,  and  it  will  not  survive.  Mai-  St.  Rep.  101,  50  L.  R.  A.  (N.  S.)  629;  Jen- 
let  v.  Smith,  6  Rich.  Eq.  12,  60  Am.  Dec.  nings  v.  Teague,  14  S.  C.  229,  127  Am.  St. 
107,  59  Am.  Rep.  48,  68  L.  R.  A.  448,  Rep.  389,  50  L.  R.  A.  (N.  S.)  625;  Smith 
Ann.  Cas.  13E,  1299;  Smith  v.  Winn,  27  v.  Winn,  27  S.  C.  591,  4  S.  E.  240,  80  Am. 
S.  C.  591,  4  S.  E.  240,  80  Am.  St.  Rep.  97.  St.  Rep.  97;  Bredenburg  v.  Bardin,  36  S. 

Applied    in    Herbemont   v.    Bostick,    2  C.  197.  15  S.  E.  372,  130  Am.  St.  Rep.  512, 

Brev.  435;  Drayton  v.  Grimke,  Bail.  Eq.  50  L.  R.  A.  (N.  S.)  624. 

§  9055.  Sales  on  executors  dying  or  renouncing. — If  the  executor  or  ex- 
ecutors should  die,  or  renounce  according  to  law,  the  administrator  or  ad- 
ministratrix with  the  will  annexed  shall  be  authorized  to  sell  the  real 
estate  of  the  said  deceased,  as  directed  in  and  by  the  will. 

1932  Code,  §  9055;  Civ.  C.  '22,  §  5464;  Civ.  C.  '12,  §  3685;  Civ.  C.  '02,  §  2601;  G.  S. 
1972;  R.  S.  2101;  1787  (5)  15. 

Applied  in  Rose  v.  Thornley,  33  S.  C.      313,  12  S.  E.  11. 

§  9056.  Liability  for  taking  insufficient  security. — If  any  executor,  or  ad- 
ministrator with  the  will  annexed,  having  power  under  the  will  to  dispose 
of  the  estate  or  any  part  thereof,  shall  take  such  security  as  shall  be  clearly 
proved  to  be  insufficient  at  the  time,  such  executors,  or  administrators,  and 
their  sureties,  shall  be  liable  to  make  good  any  loss  or  damages  that  the 
legatees  or  creditors  may  sustain,  to  be  recovered  by  action  against  such 
executors,  or  by  action  on  the  bond  of  such  administrators,  wherein  such 
damages  shall  be  assessed  by  the  verdict  of  a  jury. 

1932  Code,  §  9056;  Civ.  C.  '22,  §  5465;  Civ.  C.  '12,  §  3686;  Civ.  C.  '02,  §  2602;  G.  S. 
1973;  R.  S.  2102;  1789  (5)  15. 

§  9057.     Executor,  etc.,  may  purchase  under  liability  to  pay  actual  value. — 

It  shall  be  lawful  for  any  executor  or  executrix,  administrator  or  ad- 
ministratrix, to  become  a  purchaser  at  the  sale  of  the  estate  of  his  or  her 
testator  or  intestate  under  whatsoever  authority  the  said  sales  may  be 
made,  and  the  property  so  purchased  shall  be  vested  in  him  or  her;  but  he 
or  she  shall  be  liable  to  the  parties  interested  for  the  actual  value  of  the 
property  at  the  time  of  sale  in  cases  where  it  shall  have  been  sold  at  an 
under  price. 

1932  Code,  $  9057;  Civ.  C.  '22,  §  5466;  Civ.  C.  '12.  §  3687;  Civ.  C.  '02,  §  2603;  G.  S. 
1974;  R.  S.  2103;  1839  (11)  89. 
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This    section    embraces    sales    of    land. 

Huger  v.  Huger,  9  Rich.  Eq.  217,  19  Am. 
St.  Rep.  287,  136  Am.  St.  Rep.  794,  L.  R. 
A.  1918B,  12;  Cunningham  v.  Cauthen,  37 
S.  C.  123,  124,  15  S.  E.  917,  29  L.  R.  A. 
523,  L.   R.  A.  9118B,   12. 

Applied,  as  to  purchase  at  highest 
price,  in  Anderson  v.  Butler,  31  S.  C.  183, 
9  S.  E.  797,  136  Am.  St.  Rep.  808,  5  L.  R. 
A.  166,  L.  R.  A.  1918B,  12,  Ann.  Cas.  12B, 


1020;  as  to  purchase  and  payment  in  con- 
federate money,  in  Finch  v.  Finch,  28  S. 
C.  164,  5  S.  E.  348,  44  L.  R.  A.  (N.  S.)  890. 
See  generally,  Cummings  v.  Coleman, 
7  Rich.  Eq.  509,  62  Am.  Dec.  402,  68  Am. 
Dec.  552,  69  Am.  Dec.  705,  80  Am.  Dec. 
319;  Huger  v.  Huger,  9  Rich.  Eq.  217,  19 
Am.  St.  Rep.  287,  136  Am.  St.  Rep.  794, 
L.  R.  A.  1918B,  12. 


§  9058.     Executor  to  give  security  to  account  for  purchase  money. — If  any 

executor  or  executrix  shall  purchase  any  property  at  the  sales  of  the  estate 
of  his  or  her  testator,  he  or  she  shall  give  bond,  with  surety,  to  the  judge 
of  probate  of  the  county,  conditioned  to  account  for  the  purchase  money  of 
the  said  property. 

1932  Code,  §  9058;  Civ.  C.  '22,  §  5467;  Civ.  C.  '12,  §  3688;  Civ.  C.  '02,  §  2604;  G.  S. 
1975;  R.  S.  2104:  1839  (11)  89. 


See  generally,  Huger  v.  Huger,  9  Rich. 
Eq.  217,  19  Am.  St.  Rep.  287,  136  Am.  St. 
Rep.  794,  L.  R.  A.  1918B,  12. 


Applied  in  Finch  v.  Finch,  28  S.  C.  164, 
5  S.  E.  348,  44  L.  R.  A.  (N.  S.)  890. 


§  9059.  Order  of  sale  of  personal  property. — On  all  sales  of  personal  prop- 
erty made  by  executors  and  administrators,  they  shall  first  obtain  an  order 
from  the  court  of  probate;  and  no  sale  made  without  such  order  shall  be 
valid,  except  it  be  directed  by  the  will. 

1932.  Code,  §  9059;  Civ.  C.  '22,  §  5468;  Civ.  C.  '12,  §  3689;  Civ.  C.  '02,  §  2605;  G.  S. 
1976;  R.  S.  2105;  1789  (5)  109;  1824  (6)  238. 

Choses  in  action  are  not  embraced  in 
personal  property.  Rhame  v.  Lewis,  13 
Rich.  Eq.  269,  3  A.  L.  R.  1258;  Reynolds 
v.  Rees,  23  S.  C.  438,  Ann.  Cas.  16D,  254; 
Chapman  v.  City  Council,  30  S.  C.  549,  9 
S.  E.  591,  127  Am.  St.  Rep.  381,  3  L.  R.  A. 
311,  15  L.  R.  A.  646,  13  L.  R.  A.  (N.  S.) 
439,  22  A.  L.  R.  776. 

The  doctrine  of  implied  warranty  ap- 
plies to  such  sales.  Duncan  v.  Bell,  2  N. 
&  McC.  153.  r 

But  purchaser  cannot  recover  back  his 
money  paid  on  that  ground.  Prescott  v. 
Holmes,  7  Rich.  Eq.  9. 

Upset  price. — As  to  right  of  probate 
court  to  set  upset  price,  see  Epperson  v. 
Jackson.  83  S.  C.  157,  158,  65  S.  E.  217, 
Ann.  Cas.  12A,   150. 


Necessity  of  order  to  sell. — Under  Act 
of  1789  an  administrator  still  had  the 
right  to  sell  without  such  order.  Harth 
v.  Heddlestone,  2  Bay  321.  78  Am.  St. 
Rep.  193. 

But  under  Act  of  1824,  such  order  be- 
came imperative  as  to  personal  property. 
Rhame  v.  Lewis,  13  Rich.  Eq.  269,  3  A. 
L.   R.   1258. 

Will  directing  sale  by  implication. — A 
will  providing  for  the  division  of  per- 
sonal property  in  certain  proportions  was 
held  by  necessary  implication  to  direct 
the  sale  by  the  executor  of  the  personal 
property,  so  that  an  order  of  sale  from 
the  probate  court  was  not  necessary,  un- 
der this  section.  Blackmon  v.  Blackmon, 
113  S.  C.  478,  101  S.  E.  827. 


§  9060.  Judge  of  probate  to  grant  order. — It  shall  be  the  duty  of  the  judge 
of  probate,  by  whom  administration  may  be  granted,  upon  application  made 
to  him,  to  grant  an  order  for  the  sale  of  the  whole  or  any  part  of  the  per- 
sonal estate  of  the  deceased  intestate,  if,  in  his  opinion,  the  same  is  advis- 
able, regulating  the  time,  place,  and  credit  to  be  given  in  such  manner  as 
to  do  impartial  justice  to  all  persons  interested  therein. 

1932  Code,  §  9060;  Civ.  C.  '22,  §  5469;  Civ.  C.  '12,  §  3690;  Civ.  C.  '02,  §  2803;  G.  S. 
1977;  R.  S.  2106;  1839  (11)  62. 


The  terms  of  a  sale  must  be  complied 
with.  Peay  v.  Fleming,  2  Hill  Eq.  97,  58 
Am.  Dec.  351;  Massey  v.  Cureton,  Chev. 
Eq.  181,  11  L.  R.  A.  (N.  S.)  324,  343; 
Roberts  v.  Adams,  2  S.  C.  337,  1  A.  L.  R. 
1011. 


Except  that  the  time  of  the  sale  may  be 
postponed  by  the  administrator  when  ad- 
visible.  Lamb  v.  Lamb,  Speer  Eq.  289,  40 
Am.  Dec.  618,  73  Am.  Dec.  533,  97  Am. 
St.  Rep.  655. 
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§  9061.     Power   of   judge   of   probate  over   personal   estate   of   testators. — 

The  judge  of  probate,  in  whose  office  a  will  is  recorded,  shall  have  the 
same  power  as  to  the  personal  estate  of  a  testator,  not  inconsistent  with 
the  provisions  of  the  will,  as  is  given  him  over  the  personal  estate  of  an 
intestate  by  the  preceding  section. 

1932  Code,  §  9061;  Civ.  C.  '22,  §  5470;  Civ.  C.  '12,  §  3691;  Civ.  C.  '02,  §  2607;  G.  S. 
1978;  R.  S.  2107;  1839  (11)  62. 

§  9062.  Sales  of  certain  evidences  of  indebtedness. — All  administrators, 
executors,  and  other  fiduciaries,  shall  be  allowed  to  sell  to  the  highest  bid- 
der, as  other  personal  property  is  sold,  all  notes,  accounts,  and  other  evi- 
dences of  indebtedness  coming  into  their  hands  as  such,  when  the  same  are 
appraised  or  have  become  doubtful  or  worthless. 

1932  Code,  §  9062;  Civ.  C.  '22,  §  5471;  Civ.  C.  '12,  §  3692;  Civ.  C.  '02,  §  2608;  G.  S. 
1979;  R.  S.  2108;  1870  (14)  313. 

§  9063.     Conveyance  of  estates  held  by  infants  in  trust  or  by  mortgage. — 

It  shall  and  may  be  lawful  for  any  person,  under  the  age  of  twenty-one 
years,  having  estates  in  lands,  tenements,  or  hereditaments,  only  in  trust 
for  others  or  by  way  of  mortgage,  by  the  direction  of  the  court  of  com- 
mon pleas,  signified  by  an  order  made  upon  hearing  all  parties  concerned, 
on  the  petition  of  the  person  for  whom  such  infant  or  infants  shall  be 
seized  or  possessed  in  trust,  or  of  the  mortgagor,  or  guardian  of  such  infant, 
or  persons  entitled  to  the  moneys  secured  by  or  upon  any  lands,  tenements, 
or  hereditaments,  whereof  any  infant  is  or  shall  be  seized  or  possessed  by 
way  of  mortgage,  or  of  the  person  entitled  to  the  redemption  thereof,  to 
convey  and  assure  any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  said  court  shall,  by  such  order  so  to  be  obtained,  direct,  to 
any  other  person. 

1932  Code,  §  9063;  Civ.  C.  '22,  §  5472;  Civ.  C.  '12,  §  3693;  Civ.  C.  '02,  §  2609;  G.  S. 
1980;  R.  S.  2109;  7  Ann.,  c.  19;  1712  (2)  546. 

The  control  of  trust  estates  is  peculiar-  trustee  to  convey  an  estate  of  land  held 
ly  one  of  equity  jurisdiction;  this  section  in  trust  for  another.  Cathcart  v.  Jen- 
giving  jurisdiction  to  compel  an  infant      nings,  137  S.  C.  450,  135  S.  E.  558. 

§  9064.  Confirmation  of  conveyance. — Such  conveyance  or  assurance,  to 
be  had  and  made  as  aforesaid,  shall  be  as  effectual  in  law,  to  all  intents  and 
purposes  whatsoever,  as  if  the  said  infant  was,  at  the  time  of  making  such 
conveyance  or  assurance,  of  the  full  age  of  twenty-one  years. 

1932  Code,  §  9064;  Civ.  C.  '22  §  5473;  Civ.  C.  '12,  §  3694;  Civ.  C.  '02,  §  2610;  G.  S. 
1981;  R.  S.  2110;  7  Ann.,  c.  19;  1712  (2)  547. 

§  9065.  Infant  trustee  or  mortgagee  may  be  compelled  to  make  convey- 
ance.— All  and  every  such  infant,  being  only  trustee  mortgagee  as  afore- 
said, shall  and  may  be  compelled  by  such  order,  so  as  aforesaid  to  be  ob- 
tained, to  make  such  conveyance,  assurance,  as  aforesaid,  in  like  manner  as 
trustees  or  mortgagees  of  full  age  are  compellable  to  convey  or  assign  the 
trust  estates  or  mortgages. 

1932  Code,  §  9065;  Civ.  C.  '22,  §  5474;  Civ.  C.  '12,  §  3695;  Civ.  C.  '02,  §  2611;  G.  S. 
1982;  R.  S.  2111. 
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Place  for  sale,  Charleston  County. 
Hours   of   sale. 

Sales  for  cash. 
1.  Judicial    sales — time    offer    bids, 
thru  9082.  Sales  by  judgment  debt- 
ors. 

Conveyances    of    real    estate    sold 
under  execution. 
1.  Recording  conveyances. 
When  judicial  sales  res  adjudicata. 
1,  9084-2.  No    lien    where    creditor 
party,  and  land  sold. 


§  9066.  Real  estate  made  liable  for  debts,  duties  and  demands. — Houses, 
lands,  and  other  hereditaments  and  real  estates,  situated  or  being  within 
this  State,  belonging  to  any  person  indebted,  shall  be  liable  to  and  charge- 
able with  all  just  debts,  duties  and  demands,  of  what  nature  or  kind  so- 
ever, owing  by  any  such  person,  and  shall  and  may  be  assets  for  the  satis- 
faction thereof,  and  shall  be  subject  to  the  like  remedies,  proceedings,  and 
process,  as  personal  estates. 

1932  Code,  §  9066;  Civ.  C.  '22,  §  5475:  Civ.  C.  '12,  §  3696;  Civ.  C.  '02,  §  2312;  G.  S. 
1983;  R.  S.  2112;  5  G.  2,  c.  7;  1712  (2)  571. 


At  common  law  lands  were  not  liable 
to  levy  and  sale  for  debt,  liability  there- 
for being  created  by  this  section.  Dorn  v. 
Stiham,   130  S.  C.  66,   137  S.  E.  331. 

Scope  of  section. — Lands  are  thus  made 
general  assets  for  payments  of  debts.  Su- 
ber  v.  Allen,  13  S.  C.  317. 

These  terms  cover  every  vested  inter- 
est a  man  can  have  in  lands.  Harrison  v. 
Maxwell,  2  N.  &  McC.  347,  10  Am  Dec. 
611,  44  Am.  Dec.  338,  23  L.  R.  A.  646, 
Ann.  Cas.  13B,  196. 

They  embrace  a  vested  remainder. 
Harrison  v.  Maxwell,  2  N.  &  McC.  347,  10 
Am.  Dec.  611,  44  Am.  Dec.  338,  23  L.  R. 
A.  646,  Ann.  Cas.  13B,   169. 

Sale  of  lands  of  ancestor  under  execu- 
tion against  executor  or  administrator 
alone  can  be  made  when  heirs  or  de- 
visees are  not  in  possession.  D'Urphey  v. 
Nelson,  1  Brev.  289;  Smith  v.  Smith,  1 
McC.  Eq.  134,  16  L.  R.  A.  670,  4  A.  L.  R. 
455;  Galphin  v.  McKinney,  1  McC.  Eq. 
280;  Martin  v.  Latta,  4  McC.  128;  Greg- 
ory v.  Forrester,  1  McC.  Eq.  318,  85  Am. 
Dec.  426;  Rogers  v.  Huggins,  6  S.  C.  356, 
359;  Simons  v.  Bryce,  10  S.  C.  354;  Smith 
v.  Grant,  15  S.  C.  136;  Small  v.  Small,  16 
S.  C.  64. 

But  such  sale  cannot  be  made  when  the 
heirs  or  the  devisees  are  in  actual  and 
exclusive  possession.  Jones  v.  Wight- 
man,  2  Hill  579;  Bird  v.  Houze,  Speer  Eq. 
250;  Huggins  v.  Oliver,  21  S.  C.  147,  119 
Am.  St.  Rep.  592;  Wheeler  v.  Floyd,  24 
S.  C.  413,  21  L.  R.  A.  89. 

Lands  in  possession  of  the  vendee,  un- 


der an  agreement  for  conveyance  upon 
payment  of  the  purchase  money,  are  not 

liable  to  be  sold  under  an  execution 
against  him.  Barton  v.  Rushton,  4  DeS. 
373,  L.  R.  A.  1915B,  344,  1  A.  L.  R.  68, 
101;  Richards  v.  McKie,  Harp.  Eq.  184, 
L.  R.  A.  1915B,  343,  1  A.  L.  R.  1332.  Nor 
under  a  subsequent  execution  against 
the  vendor.  Massey  v.  Mcllwain,  2  Hill 
Eq.  421,  92  Am.  Dec.  124,  13  L.  R.  A.  (N. 
S.)  72,  105;  Adickes  v.  Lowry,  12  S.  C. 
97,  20  L.  R.  A.  625,  38  L.  R.  A.  248. 

Equity  of  redemption. — Equity  of  re- 
demption under  Acts  1791-1797  is  a  legal 
estate  and  subject  to  such  sale.  State  v. 
Laval,  4  McC.  336;  Norman  v.  Norman, 
26  S.  C.  41,  11  S.  E.  1096,  65  Am.  St.  Rep. 
490,  88  Am.  St.  Rep.  360,  28  L.  R.  A.  (N. 
S.)  797,  39  L.  R.  A.  (N.  S.)  1000;  Navassa 
Guano  Co.  v.  Richardson,  26  S.  C.  401,  2 
S.  E.  307. 

The  interest  of  a  joint  tenant  is  sub- 
ject to  levy  and  sale.  Darant  v.  Cubbage, 
2  Hill  311;  Galloway  v.  Galloway,  76  S. 
C.  524,  526,  57  S.  E.  528. 

Where  husband  disappeared,  and  wife 
brought  suit  for  support  of  herself  and 
minor  children  and  to  have  receiver  ap- 
pointed to  continue  husband's  business, 
and  thereafter,  at  the  instance  of  wife 
and  minor  children,  court  authorized 
sale  of  husband's  business  and  realty,  it 
was  not  necessary  to  sell  the  realty  as 
in  a  judicial  sale,  statute  having  no  ap- 
plication. Matheson  v.  McCormac,  186 
S.  C.  93;  195  S.  E.  122. 
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§  9067.  Estates  held  in  trust  may  be  sold  under  execution  issued  against 
beneficiary. — All  estate,  real  or  personal,  which  is  held  in  trust  for  him 
against  whom  execution  is  sued,  may  be  seized  by  the  sheriff  or  officer  to 
whom  the  writ  is  delivered,  and  sold  as  the  property  of  him  that  is  entitled 
to  the  trust,  in  the  same  manner  as  if  such  property  was  held  in  his  own 
name. 

1932  Code,  §  9067;  Civ.  C.  '22,  §  5476;  Civ.  C.  '12,  §  3697;  Civ.  C.  '02,  §  2613;  G.  S. 
1984;  R.  S.  2113;  29  C.  2,  c.  3;  1712  (2)  527. 


Application  of  section. — This  section 
contemplates  only  a  case  where  the  trust 
is  a  clear  and  simple  one  for  the  benefit 
of  the  debtor,  Spann  v.  Carson,  123  S.  C. 
371,  116  S.  E.  427;  White  v.  Kavanagh,  8 
Rich.  377,  97  Am.  Dec.  305;  and  not  to 
trusts  of  debtor  jointly  with  others,  Rice 
v.  Burnett,  Speer  Eq.  579,  42  Am.  Dec. 
336,  67  Am.  Dec.  120,  69  Am.  Dec.  422,  78 
Am.  Dec.  407,  90  Am.  Dec.  293,  97  Am. 
Dec.  305,  312,  67  L.  R.  A.  865;  Bristow  v. 
McCaw,  16  S.  C.  545,  97  Am.  Dec.  313; 


nor  to   such   for  married   women.   You- 
mans  v.  Buckner,  3  Hill  218. 

Section  inapplicable  to  implied  or  re- 
sulting trusts. — Harrison  v.  Hollis,  2  N. 
&  McC.  578,  97  Am.  Dec.  308,  67  L.  R.  A. 
888;  Bauskett  v.  Holsonback,  2  Rich.  624, 
97  Am.  Dec.  308,  67  L.  R.  A.  888;  Thom- 
son v.  Peake,  7  Rich.  353.  53  Am.  Dec. 
726,  89  Am.  St.  Rep.  107,  113  7  L.  R.  A. 
(N.  S.)  931;  White  v.  Kavanagh,  8  Rich. 
377,  97  Am.  Dec.  305. 


§  9068.  Sheriff  to  keep  memorandum  of  levy,  etc. — The  sheriff  shall  make 
a  memorandum,  in  writing,  of  the  date  of  every  levy,  and  specify  the  prop- 
erty upon  which  such  levy  has  been  made  on  the  process,  or  in  a  schedule 
thereunto  annexed;  and  if  more  than  one  process  be  levied  on  such  prop- 
erty, reference  on  each  shall  be  made  to  such  memorandum  or  schedule. 

1932  Code,  §  9068;  Civ.  C.  '22,  §  5477;  Civ.  C.  '12,  §  3698;  Civ.  C.  '02,  §  2614;  G.  S. 
1985;  R.  S.  2114;  1839  (11)  50. 


Sheriff    need    not    go    upon    land. — In 

levying  on  land,  the  sheriff  need  not  go 
upon  it.  Martin  v.  Bowie,  37  S.  C.  102, 
15  S.  E.  736. 

Failure  to  enter  the  levy  on  all  the  ex- 
ecutions except  the  oldest  does  not  in- 
validate the  sale.  Maddox  v.  Sullivan,  2 
Rich.  Eq.  4,  44  Am.  Dec.  234,  240,  1  A.  L. 
R.   114. 

The  endorsement  of  the  acknowledg- 
ment of  levy  by  the  defendant  is  suf- 
ficient. Weatherby  v.  Covington,  3  Strob. 
27,  49  Am.  Dec.  23,  Ann.  Cas.  16B,  986; 
Rhame  v.  McRoy,  7  Rich.  37,  Ann.  Cas. 
16B.  986. 

It  is  sufficient  if  the  entry  be  made  on 
a  separate  paper  folded  and  filed  with 
the  execution.  Kennedy  v.  Roundtree,  59 
S.  C.  324,  37  S.  E.  942,  82  Am.  St.  Rep. 
841,  84  Am.  St.  Rep.  187. 

The  physical  annexing  of  the  memo- 
randum to  the  execution  is  immaterial. 
Tyler  v.  Williams,  53  S.  C.  367,  31  S.  E. 
298. 

The  property  must  be  specified;  other- 
wise, the  levy  is  void.  Huger  v.  Osborne, 
1  Bay  319. 

If  the  description  is  in  general  terms, 
the  deed  may  describe  accurately.  Man- 
ning v.  Dove,  10  Rich.  395,  75  Am.  Dec. 
708,  78  Am.  St.  Rep.  376,  21  L.  R.  A.  40, 
49  L.  R.  A.  196,  233,  1  A.  L.  R.  1434. 

Levy  made  under  satisfied  execution. 
— A  levy  is  good,  though  made  under  a 
satisfied    execution,    if   there    be   unsat- 


isfied ones.  McKnight  v.  Gordon,  13  Rich. 
Eq.  222,  94  Am.  Dec.  164.  32  Am.  St.  Rep. 
656,  137  Am.  St.  Rep.  489,  L.  R.  A.  1916B, 
604,  24  A.  L.  R.  827. 

Personal  property  must  be  taken  into 
possession  or  be  within  the  power  of  the 
sheriff.  Collins  v.  Montgomery,  2  N.  & 
McC.  392,  33  L.  R.  A.  95.  Ann.  Cas.  16B. 
986;  Moss  v.  Moore.  3  Hill  276,  Ann.  Cas. 
16B,  986;  Brian  v.  Strait,  Dud.  19,  Ann. 
Cas.  16B,  986;  Weatherby  v.  Covington,  3 
Strob.  27,  49  Am.  Dec.  623,  Ann.  Cas. 
16B,  986;  Rhame  v.  McRoy,  7  Rich.  37, 
Ann.  Cas.  16B,  986. 

Title. — The  title  vests  in  the  sheriff  for 
all  legal  purposes.  McClintock  v.  Gra- 
ham, 3  McC.  243;  but  for  that  only.  Bates 
v.  Gest,  3  McC.  493;  Bates  v.  Moore,  2 
Bail.  614,  1  L.  R.  A.  (N.  S.)  1060;  Weath- 
erby v.  Covington,  3  Strob.  27,  49  Am. 
Dec.  623,  Ann.  Cas.  16B,  986. 

Time  to  make  levy. — The  levy  should 
not  be  made  at  an  improper  hour  or  in 
an  improper  manner.  State  v.  Thackam, 
1  Bay  358,  25  Am.  Dec.  171,  61  Am.  Dec. 
156,  95  Am.  Dec.  429,  L.  R.  A.  1916D, 
295;  DeGraffenreid  v.  Mitchell,   3  McC. 

506,  15  Am.  Dec.  648,  L.  R.  A.  1916D,  282, 
292. 

The  levy  cannot  be  made  after  the  day 
of  execution.  Ross  v.  McCartan,  1  Brev. 

507,  15  Am.  Dec.  522. 

Money  in  the  sheriff's  hands  is  levia- 
ble. Summers  v.  Caldwell,  2  N.  &  McC. 
341;  Means  v.  Vance,  1  Bail.  39;  Adams 
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v.  Crimager,  1  McM.  309;  Dupong  v.  Wat- 
kins,  2  Rich.  328. 

A  sheriff  cannot  levy  an  execution  in 
which  he  is  plaintiff.  Singletary  v.  Car- 
ter, 1  Bail.  467,  21  Am.  Dec.  480,  33  Am. 
Dec.  698,  21  L.  R.  A.  42. 

A  levy  is  prima  facie  a  satisfaction,  and 
a  second  cannot  be  made  until  the  sale 
shows  the  contrary.  Davis  v.  Barkley,  1 
Bail.  140,  142,  24  Am.  Dec.  417;  Mazyck 
v.  Coil,  2  Bail.  101;  Lawrence  v.  Wofford, 
17  S.  C.  586;  National  Bank  v.  Kinard, 
28  S.  C.  101,  5  S.  E.  464. 

Sale  by  sheriff's  successor. — Under  a 
levy  made  by  one  sheriff  before  the  ac- 
tive energy  of  the  execution  has  expired, 
he  or  his  successor  may  sell.  Toomer  v. 


Purkey,  1  Mill  323,  12  Am.  Dec.  634,  44 
Am.  Dec.  204,  101  Am.  St.  Rep.  555,  562,  2 
A.  L.  R.  191;  Gassaway  v.  Hall,  3  Hill 
289,  2  A.  L.  R.  191;  Leger  v.  Doyle,  11 
Rich.  109,  42  Am.  Dec.  632,  70  Am.  Dec. 
240,  82  Am.  Dec.  573,  86  Am.  Dec.  669,  136 
Am.  St.  Rep.  792,  21  L.  R.  A.  37,  Ann. 
Cas.  14B,  836;  Henderson  v.  Trimmier, 
32  S.  C.  269,  11  S.  E.  540,  50  L.  R.  A.  718. 

Conveyance  by  successor.  —  Under  a 
sale  by  one  sheriff,  his  successor  may 
convey.  Martin  v.  Wilbourne,  2  Hill  395, 
27  Am.  Dec.  393,  Ann.  Cas.  13B,  195. 

Where  there  is  one  levy  and  several 
entries,  the  sheriff  can  only  charge  for 
one  levy.  Thrower  v.  Vaughan,  1  Rich. 
18. 


§  9089.  Property  taken  in  execution  to  be  sold,  etc. — When  any  sheriff  or 
other  officer  shall  take  the  lands,  tenements,  goods  and  chattels  of  any 
person  whatsoever,  by  virtue  of  any  execution,  and  the  owner  of  such 
lands,  tenements,  goods,  and  chattels  shall  not,  within  five  days  after  such 
taking,  satisfy  the  party  issuing  such  execution,  his  debt,  damages,  and 
costs,  such  sheriff  or  officer  shall  and  may  sell,  by  auction,  the  lands,  tene- 
ments, goods  and  chattels  so  taken,  or  so  much  thereof  as  shall  be  suf- 
ficient -to  satisfy  the  judgment,  for  the  best  price  that  can  be  got  for  the 
same. 

1932  Code,  §  9069:  Civ.  C.  '22,  §  5478;  Civ.  C.  '12,  §  3699;  Civ.  C.  '02,  §  2615;  G.  S.  1986; 
R.  S.  2115;  1785  (7)  229. 

not  liable  to  executions  against  the  mort- 
gagor. Reese  v.  Lyon,  20  S.  C.  17,  20,  96 
Am.  St.  Rep.  686;  McClendon  v.  Wells,  20 
S.  C.  514,  520,  28  Am.  St.  Rep.  874,  96 
Am.  St.  Rep.  683,  137  Am.  St.  Rep.  895, 
Ann.  Cas.  12C,  1211,  Ann.  Cas.  15A,  349, 
5  A.  L.  R.  1227;  Levi  v.  Legg,  23  S.  C.  282, 
284,  109  Am.  St.  Rep.  451;  Williams  v. 
Dobson,  26  S.  C.  110,  1  S.  E.  421,  109  Am. 
St.  Rep.  450;  Ex  parte  Knobeloch,  26  S. 
C.  331,  2  S.  E.  612;  National  Bank  v. 
Kinard,  28  S.  C.  101,  5  S.  E.  464;  Lorenz 
v.  Salley,  32  S.  C.  365,  11  S.  E.  206,  17 
Am.  St.  Rep.  862,  109  Am.  St.  Rep.  449; 
Akers  v.  Rowan,  33  S.  C.  451,  12  S.  E.  165, 
57  Am.  St.  Rep.  916,  109  Am.  St.  Rep. 
518.  10  L.  R.  A.  705,  37  L.  R.  A.  485,  61 
L.  R.  A.  562,  63  L.  R.  A.  738,  66  L.  R.  A. 
68,  Ann.  Cas.  16D,  1223,  4  A.  L.  R.  1609, 
1622. 

Caveat  Emptor. — There  is  no  implied 
warranty  at  sheriffs'  sales;  the  rule  of 
caveat  emptor  applies.  Thayer  v.  Sheriff, 
2  Bay  169;  Davis  v.  Murray,  2  Mill  143, 
12  Am.  Dec.  661,  14  Am.  Dec.  131,  44  Am. 
Dec.  240;  Herbemont  v.  Sharp,  2  McC. 
264,  62  Am.  Dec.  466;  Yates  v.  Bond,  2 
McC.  382,  62  Am.  Dec.  466;  Davis  v. 
Hunt.  2  Bail.  412,  62  Am.  Dec.  466,  74 
Am.  Dec.  150,  84  Am.  Dec.  454,  8  A.  L. 
R.  560;  Stoney  v.  Shultz,  1  Hill  Eq.  465, 
27  Am.  Dec.  429,  29  Am.  Dec.  737.  43  Am. 
Dec.  625,  70  Am.  Dec.  580,  Ann.  Cas.  16D, 
1121;  Murphy  v.  Higginbottom,  2  Hill 
397,  27  Am.  Dec.  395,  36  L.  R.  A.  (N.  S.) 


A  sheriff's  sale  under  an  execution 
with  no  lien  will  be  valid  if  there  be  at 
the  time  in  his  office  an  execution  hav- 
ing lien.  Agnew  v.  Adams,  17  S.  C.  364, 
371;  Garvin  v.  Garvin,  34  S.  C.  388,  13  S. 
E    625.   117  Am.  St.  Rep.  789. 

But  the  sale  is  invalid  if  enough  has  al- 
ready been  sold  to  pay  the  executions. 
Zylstra  v.  Keith,  2  DeS.  140,  141,  28  L.  R. 
A.  (N.  S.)  825. 

Sheriff  cannot  purchase  at  his  own 
sale.  Lewis  v.  Brown,  4  Strob.  293. 

Prevention  of  competition  among  bid- 
ders will  vitiate  the  sale.  Farr  v.  Sims, 
Rich.  Eq.  Cas.  122.  24  Am.  Dec.  396.  34 
Am.  Dec.  204,  44  Am.  Dec.  239,  64  Am. 
Dec.  655,  67  Am.  Dec.  73,  75  Am.  Dec. 
710,  96  Am.  Dec.  268,  37  Am.  St.  Rep. 
767,  20  L.  R.  A.  545,  42  L.  R.  A.  (N.  S.) 
1207,  Ann.  Cas.  15C,  999;  Barrett  v.  Bath 
Paper  Co.,  13  S.  C.  128,  20  L.  R.  A.  548, 
38  L.  R.  A.  (N.  S.)  725,  42  L.  R.  A.  (N.  S.) 
1211;  Toole  v.  Johnson,  61  S.  C.  34,  39  S. 
E.  254,  42  L.  R.  A.   (N.  S.)   1208. 

Real  property  is  sold  subject  to  mort- 
gages upon  it.  Commissioners  v.  Hart,  1 
Brev.  492;  Thayer  v.  Sheriff,  2  Bay  169, 
171;  Ex  parte  Sheriff,  1  McC.  399;  Yates 
v.  Bond,  2  McC.  382,  62  Am.  Dec.  466; 
McClure  v.  Mounce,  2  McC.  423,  424; 
Norman  v.  Norman,  26  S.  C.  41,  11  S.  E. 
1096,  65  Am.  St.  Rep.  490,  88  Am.  St.  Rep. 
360,  28  L.  R.  A.  (N.  S.)  797,  39  L.  R.  A. 
(N.  S.)  1000. 

But    personal    property    mortgaged    is 
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1218,  Ann.  Cas.  13B,  545;  Moore  v.  Akin,  R.   A.    (N.   S.)   797,   39   L.   R.   A.    (N.   S.) 

2  Hill  403,  70  Am.  Dec.  573,  26  Am.  Rep.  1000;  Long  v.  McKissick,  50  S.  C.  218,  27 

38;  Perry  v.  Williams,  Dud.  44,  11  L.  R.  S.  E.  636,  47  L.  R.  A.  (N.  S.)  235. 
A.  (N.  S.)  396;  Kilgore  v.  Peden,  1  Strob.  A  sale  under  junior  judgment  divests 

18,  Ann.  Cas.  15C,  997;  Jones  v.  Burr,  5  the  lien  of  senior  judgment.  Matthews  v. 

Strob.  147,  53  Am.  Dec.  699,  134  Am.  St.  Nance,  49  S.  C.  389,  27  S.  E.  408;  Trumbo 

Rep.  39,  137  Am.  St.  Rep.  1092,  11  L.  R.  v.  Cummings,  20  S.  C.   334,   336;  Agnew 

A.  (N.  S.)  396;  Leger  v.  Doyle,  11  Rich.  v.  Adams,  17  S.  C.  364;  Snipes  v.  Sheriff, 

109,  42  Am.  Dec.   632,  70  Am.  Dec.  240,  1  Bay  295;  Greenwood  v.  Nay  lor,  1  McC. 

82  Am.  Dec.  573,  86  Am.  Dec.  669,   136  414;  Gist  v.  McJunkin,  1  McM.  342;  Vance 

Am.  St.  Rep.  792,  21  L.  R.  A.  37,  Ann.  v.  Red,  2  Speer  90,  Ann.  Cas.  17B,  711; 

Cas.  14B,  836;  Wingo  v.  Brown,  14  Rich.  McKnight  v.   Gordon,   13   Mich.   Eq.   222, 

103;  Cox  v.  Edwards,  8  S.  C.  1;  Charles-  94  Am.  Dec.   164,  32  Am.   St.  Rep.   656, 

ton  v.  Blohme,  15  S.  C.  124,  135,  42  Am.  137  Am.  St.  Rep.  489,  L.  R.  A.  1916B,  604, 

Dec.   359,   40   Am.   Rep.    690;   Norman  v.  24  A.  L.  R.  827;  In  re  Voorhies,  46  S.  C. 

Norman,  £6  S.  C.  41,  11  S.  E.  1096,  65  Am.  114,  24  S.  E.  170. 
St.  Rep.  490,  88  Am.  St.  Rep.  360,  28  L. 

§  9070.  Sheriff  to  advertise  sale  of  property. — The  sheriff  of  every  county 
in  this  State  shall,  before  he  exposes  any  lands  or  tenements  which  he  may 
be  directed  to  sell  by  virtue  of  any  execution  or  mortgage,  publicly  adver- 
tise the  same  three  weeks  immediately  previous  to  the  sale  day  or  days  on 
which  he  means  to  expose  the  same  for  sale.  Personal  property  shall  be 
advertised  for  fifteen  days. 

1932  Code,  §  9070;  Civ.  C.  '22,  §  5479;  Civ.  C.  '12,  §  3700;  Civ.  C.  '02,  §  2616;  G.  S. 
1987;  R.  S.  2116;  1797  v,  305;  1839  (11)  54;  1879,  (17)  192. 

See  also  notes  to  section  9071.  L.  R.  A.  40,  49  L.  R.  A.  196,  233,  1  A.  L. 

Computation    of    time. — In    computing  R.    1434. 
the  time,  the  day  the  advertisement  be-         Applied  as  to  foreclosure  sale,  in  Alex- 
gins  and  the  day  of  sale  may  both  be  ander  v.  Messervey,  35  S.  C.  409,   14  S. 
counted.  Manning  v.  Dove,  10  Rich.  395,  E.  854,  Ann.  Cas.  14D,  5. 
75  Am.  Dec.  708,  78  Am.  St.  Rep.  376,  21 

§  9071.  Contents  of  advertisement  of  sale — publication. — He  shall  specify 
in  the  advertisement  the  property  to  be  sold,  the  time  and  place  of  sale,  the 
name  of  the  owner  of  the  property,  and  the  party  at  whose  suit  the  sale  is 
to  be  made,  and  shall  publish  the  advertisement  at  three  public  places  in 
the  county,  one  whereof  shall  be  at  the  court  house  door:  provided,  that 
publication  shall  also  be  made  in  some  gazette,  as  provided  in  section  9070, 
before  the  day  of  sale,  in  every  county  where  a  newspaper  may  be  printed. 
Provided,  that  in  all  counties  containing  a  city  whose  population  exceeds 
sixty  thousand  inhabitants,  according  to  the  United  States  census  for  1930, 
in  the  sale  of  any  real  property  sold  by  order  of  court,  whether  the  sale  be 
made  by  master,  referee,  special  or  acting  master,  judge  of  probate  or  other 
person  designated  in  said  court  order  or  decree,  the  said  sale  must  be  ad- 
vertised in  a  newspaper,  published  in  said  county,  at  least  twice;  first  ad- 
vertisement shall  be  three  weeks  before  the  date  of  such  sale,  and  the 
second  advertisement  one  week  before  the  date  of  such  sale.  The  advertise- 
ment must  show:  (1)  the  title  of  the  cause:  provided,  however,  that  in  the 
case  of  more  than  one  plaintiff  and  or  more  than  one  defendant,  it  shall  be 
sufficient  to  designate  the  title  of  the  cause  by  giving  the  name  of  the 
plaintiff  first  appearing  and  or  the  defendant  first  appearing,  and  the  fact 
that  there  are  other  parties  in  the  suit  may  be  designated  by  adding  after 
the  name  of  such  plaintiff  and/or  defendant,  the  words  "et  al";  (2)  the 
name  of  the  master,  referee,  or  special  or  acting  master,  or  other  person 
designated  by  the  order  or  decree,  who  is  to  sell  the  property;   (3)  the 
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property  which  is  to  be  sold,  which  may  be  designated  by  giving  the  street 
or  plat  number  of  the  same,  without  setting  forth  a  full  description  thereof; 
provided,  that  where  a  full  description  of  said  property  is  not  given  there 
shall  be  noted  after  the  designation  of  the  lot  or  property,  a  reference  to  the 
page  and  book  in  the  register  mesne  conveyance  office,  where  a  more  ade- 
quate description  of  the  same  may  be  had;  (4)  the  terms  of  such  sale  and 
the  time  and  place  thereof. 

1932  Code,  §  9071;  Civ.  C.  '22,  §  5480;  Civ.  C.  '12,  §  3701;  Civ.  C.  '02,  §  2617;  G.  S. 
1988;  R.  S.  2117;  1791  (7)'263;  1796  (7)  283;  1839  (11)  54;  1849  (11)  598;  1933  (38)  441. 

Compliance    with    requirements. — The 

requirements  must  be  essentially  com- 
plied with  or  the  sale  will  be  void.  Farr 
v.  Sims,  Rich.  Eq.  Cas.  122,  24  Am.  Dec. 
396,  34  Am.  Dec.  204,  44  Am.  Dec.  239, 
64  Am.  Dec.  655,  67  Am.  Dec.  73,  75  Am. 
Dec.  710,  96  Am.  Dec.  268,  37  Am.  St. 
Rep.  767,  20  L.  R.  A.  545,  42  L.  R.  A.  (N. 
S.)  1207,  Ann.  Cas.  15C,  999.  See  also 
Osborne  et  al.  v.  Vallentine,  196  S.  C.  90, 
12  S.  E.  (2d)  856. 

But  failure  to  advertise  for  twenty-one 
days  does  not  invalidate  sale.  Maddox  v. 
Sullivan,  2  Rich.  Eq.  4,  44  Am.  Dec.  234, 
240,  1  A.  L.  R.  114;  Alexander,  v.  Messer- 
vey,  35  S.  C.  409,  14  S.  E.  854,  Ann.  Cas. 
14D,  5. 

Computation  of  time. — In  computing 
the  twenty-one  days,  the  day  the  adver- 
tisement begins  and  the  day  of  sale  may 
both  be  counted.  Manning  v.  Dove,  10 
Rich.  395,  75  Am.  Dec.  708,  78  Am.  St. 
Rep.  376,  21  L.  R.  A.  40,  49  L.  R.  A.  196, 
233,  1  A.  L.  R.  1434. 

Terms  of  sale.  —  The  advertisement 
must  also  contain  the  terms  of  sale.  Farr 
v.  Sims,  Rich.  Eq.  Cas.  122,  24  Am.  Dec. 
396,  34  Am.  Dec.  204,  44  Am.  Dec.  239, 
64  Am.  Dec.  655,  6T  Am.  Dec.  73,  75  Am. 
Dec.  710,  96  Am.  Dec.  268,  37  Am.  St. 
Rep.  767,  20  L.  R.  A.  545,  42  L.  R.  A.  (N. 
S.)  1207,  Ann.  Cas.  15C,  999. 


But  an  imperfect  description  of  the 
property  does  not  vitiate  the  advertise- 
ment. Ward  v.  Cohen,  3  S.  C.  338,  21  L. 
R.  A.  40,  1  A.  L.  R.  1434;  Lawrence  v. 
Grambling,  13  S.  C.  120;  Cain  v.  Maples, 

1  Hill  304,  26  Am.  Dec.  184. 

The  advertisement  may  be  evidence  to 
show  that  purchaser  was  not  mistaken 
as  to  the  property  sold.  Elfe  v.  Gadsden, 

2  Rich.  373,  102  Am.  St.  Rep.  242,  L.  R.  A. 
1917E,  900. 

Name  of  the  owner  of  the  property. — 
Where  landowner  in  whose  name  land 
had  been  listed  'and  assessed  for  taxation 
died  after  January  1,  when  the  property 
became  liable  for  assessment,  but  before 
assessment  was  actually  made,  levy  of 
tax  execution,  advertisement  and  sale 
should  have  been  in  the  name  of  devisees 
of  the  land,  who  were  owners  at  the  time 
thereof.  Osborne  et  al  v.  Vallentine,  196 
S.  C.  90,  12  S.  E.  (2d)  856. 

See  generally,  as  to  publication  in 
newspaper,  State  v.  Beckett,  3  McC.  290. 

Failure  to  publish  in  a  newspaper  does 
not  invalidate  a  sale.  Turner  v.  McCrea, 
1  N.  &  McC.  11,  44  Am.  Dec.  239,  1  A. 
L.  R.  1434. 

As  to  sale  en  masse  or  in  parcels,  see 
Hammett  v.  Farmer,  26  S.  C.  566,  2  S.  E. 
507. 


§  9072.  Sale  days. — The  regular  day  of  sheriffs'  sale  shall  be  the  first  Mon- 
day in  each  month,  except  when  the  first  Monday  in  any  month  is  a  legal 
holiday,  in  which  case  the  sale  day  shall  be  on  the  Tuesday  next  succeeding 
such  holiday:  provided,  that  the  sheriff  may  sell  personal  property  on  any 
day  after  fifteen  (15)  days'  advertisement  and  at  any  convenient  place  in 
his  county  to  be  designated  in  the  advertisement:  provided,  if  there  be  no 
time  to  dispose  of  all  the  property  on  sale  day,  the  next  day  following  shall 
also  be  a  regular  sale  day,  if  by  public  outcry  on  sale  day,  or  if  the  regular 
sale  day  be  on  a  public  holiday  notice  of  sale  on  the  next  day  shall  have 
been  given.  The  sheriff  may  sell  property  at  any  other  time,  when  so  or- 
dered by  a  court  of  competent  authority. 

1932  Code,  §  9072,    Civ.  C.  '22,  §  5481;  Civ.  C.  '12,  §  3702;  Civ.  C.  '02,  §  2618;  G.  S. 
1988;  R.  S.  2118;  1791  (7)  263:  1839  (11)  54;  (15)  850;  1918  (30)  776;  1931   (37)  95. 


See  §  3542-1. 

In  general. — The  sheriff  can  sell  only 
on  the  first  Monday  and  Tuesday  of  each 
month.  Minter  v.  Dent,  2  Bail.  291,  96 
Am.  Dec.  266,  24  A.  L.  R.  1331. 

Postponement.  —  The  sheriff  must  be 


the  judge  of  the  necessity  to  postpone  a 
sale  to  Tuesday.  Cain  v.  Maples,  1  Hill 
304,  26  Am.  Dec.  184.  And  he  is  not  liable 
for  attachment  for  such  postponement. 
Connor  v.  Archer,  1  Speer  89. 
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§  9073.  Place  of  sheriff's  sales. — The  place  of  sheriff's  sales,  as  to  real 
estate,  shall  be  at  the  court  house  of  the  county:  provided,  that  sales  for 
Georgetown  County  may  be  conducted  at  the  market  place,  and  those  for 
Charleston  County  at  the  exchange  in  Charleston;  personalty  may  be  sold 
at  the  place  whereon  it  may  be  found  by  the  sheriff,  upon  levy,  or  such 
other  more  convenient  places  as  may  be  selected. 

1932  Code,  §  9073;  Civ.  C.  '22,  §  5482;  Civ.  C.  '12,  §  3703;  Civ.  C.  '02,  §  2619;  G.  S. 
1990;  R.  S.  2119;  1839  (11)  54. 

§  9074.     Public  land  sales  in  Union  County  to  be  in  county  court  room. — 

All  lands  offered  for  sale  and  sold  in  Union  County  under  the  orders  or 
decrees  of  court  (unless  otherwise  directed  therein)  and  by  the  sheriff 
under  levy  and  execution,  and  by  the  delinquent  tax  collector  under  levy 
and  execution  for  taxes,  paving  assessments  and  licenses,  shall  be  held  in 
the  court  room  of  the  Union  County  court  house. 
1932  Code,  §  9074;  1931  (37)  119. 

§  9075.  Partition  and  foreclosure  sales  in  Marlboro  County. — All  public 
sales  in  Marlboro  County  under  order  of  court  in  partition  and  foreclosure 
proceedings  shall  be  made  by  the  clerk  of  the  circuit  court  of  Marlboro 
County  and  his  fees  and  commissions  therefor  shall  be  the  same  as  now 
provided  by  law  for  the  sheriff  of  Marlboro  County  on  sales  under  execu- 
tion issuing  from  the  court  of  common  pleas  of  Marlboro  County:  provided, 
however,  that  this  section  shall  not  be  applicable  to  sales  to  be  held  under 
any  order  or  decree  issued  prior  to  the  time  this  section  shall  become  a 
law. 

1932  Code,  §  9075;  1931  (37)  197. 

See  §  9078-1  (5a). 

§  9076.  Master's  and  sheriff's  sales  at  real  estate  exchange  in  Charleston 
County. — It  may  be  lawful  for  master's  and  sheriff's  sales  in  Charleston 
County  to  be  conducted  at  the  Charleston  real  estate  exchange,  or  other 
place  in  said  county  as  the  court  may  direct,  any  law  or  custom  to  the 
contrary  notwithstanding. 

1932  Code,  §  9076;  Civ.  C.  '22,  §  5483;  Civ.  C.  '12,  §  3704;  1908  (25)  1211. 

§  9077.  Hours  of  sale. — The  hours  of  sale  shall  be  between  eleven  and 
three  o'clock  in  Charleston  County,  and  eleven  and  five  in  each  other  coun- 
ty; but  not  at  any  time  after  notice  given  by  the  sheriff  that  the  sales  for 
the  day  have  been  closed. 

1932  Code,  §  9077;  Civ.  C.  '22,  §  5484;  Civ.  C.  '12,  §  3705;  Civ.  C.  '02,  §  2620;  G.  S. 
1991;  R.  S.  2120;  1791  (7)  263;  1839  (11)  54. 

This    section    is    directory.    Lewis    v.      Brown,  4  Strob.  293. 

§  9078.  Sales  to  be  for  cash — provisions  for  resale. — Every  sheriff's  sale 
made  by  virtue  of  the  directions  of  an  execution  shall  be  for  cash;  and  if 
the  purchaser  shall  fail  to  comply  with  the  terms  aforesaid,  the  sheriff 
shall  proceed  to  resell  at  the  risk  of  the  defaulting  purchaser,  either  on  the 
same  or  some  subsequent  sale  day,  as  the  plaintiff  may  direct;  and  in  the 
absence  of  any  direction  by  the  plaintiff,  the  sheriff  shall  resell  on  the 
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same  day,  if  practicable,  and  if  not,  on  the  next  succeeding  sale  day,  mak- 
ing, in  every  such  case,  proclamation  that  he  is  reselling  at  the  risk  of  such 
defaulting  former  purchaser. 

1932  Code.  §  9078;  Civ.  C.  '22.  §  5485;  Civ.  C.  '12,  §  3706;  Civ.  C.  '02,  §  2321;  G.  S. 
1992;  R.  S.  2121:  1791  (7)  263;  1839  (11)  54. 


In  general. — The  statute  fixes  the  lia- 
bility upon  the  highest  bidder  as  a  pur- 
chaser to  the  extent  of  the  difference  in 
bids.  Cox  v.  Edwards,  8  S.  C.  1. 

Sale  under  decree  of  foreclosure. — This 
section  does  not  apply  to  a  sale  by  the 
sheriff  as  directed  by  decree  of  fore- 
closure. Calder  v.  Maxwell,  99  S.  C.  115, 
82  S.  E.  997,  24  A.  L.  R.   1335. 

Time  for  compliance. — The  bidder  may 
comply  after  the  time  fixed  for  the  re- 
sale. Yates  v.  Gridley,  16  S.  C.  496.  503, 
37  L.  R.  A.  (N.  S.)  215.  As  to  time  within 
which  to  comply,  see  Brown  v.  Barnwell 
Mfg.  Co.,  46  S.  C.  415,  24  S.  E.  191,  24 
A.  L.  R.  1333. 

Waiver  of  formalities. — The  formalities 
required  are  intended  for  benefit  of  par- 
ties interested,  and  may  be  waived  by 
their  common  consent.  O'Bannon  v. 
Kirkland,  2  Strob.  29;  Lewis  v.-  Brown, 
4  Strob.  293;  Richardson  v.  Inglesby,  13 
Rich.  Eq.  59. 

Deed  of  sheriff,  when  the  bid  has  not 
been  fully  paid,  is  valid.  Woody  v.  Dean, 
24  S.  C.  499,  14  Am.  St.  Rep.  748,  32  L. 
R.  A.  33,  17  A.  L.  R.  731. 

Purchaser's  title  fails  where  he  does 
not  comply.  Jones  v.  Cathcart  Co.,  17  S. 
C.  593. 

Where  the  purchaser  is  the  owner  of 
the  execution  and  entitled  to  the  pro- 
ceeds of  the  sale,  he  need  not  pay  cash, 
except  sufficient  to  pay  costs.  Cobb  v. 
Pressly,  2  McM.  416;  Lemmond  v.  Short, 
3  Strob.  313;  Ann.  Cas.  17B,  710;  Lorick 
v.  McCreery,  20  S.  C.  424,  428. 

Interest  on  bid. — The  bidder  is  respon- 
sible, when  the  property  is  delivered,  for 
the  interest  on  his  bid  from  the  sale. 
Hampton  v.  Eigleberger,  2  Bail.  520;  Ar- 
nold v.  House,  12  S.  C.  600. 

Resale. — The  sheriff  is  not  bound  to  re- 
sell. Elfe  v.  Gadsden,  1  Strob.  225. 

A  resale  on  the  same  day,  at  the  in- 
stance of  the  second  purchaser,  at  great 
sacrifice,  is  invalid.  Pickett  v.  Pickett,  2 
Hill  Eq.  470,  L.  R.  A.  1915C,  648. 

The  resale  is  not  at  the  risk  of  the 
former  purchaser,  if  the  sheriff  failed  to 
make  proclamation  to  that  effect.  Yongue 
v.  Cathcart,  2  Strob.  221,  69  L.  R.  A.  35, 
nor  if  made  months  afterwards,  without 
the  direction  of  the  plaintiff.  Yongue  v. 
Cathcart,  3  Strob.  304,  305,  69  L.  R.  A. 
35;  Yongue  v.  Aiken,  4  Rich.  15. 

But  this  does  not  apply  where  the 
sheriff  delivers  the  property  without  the 
cash.  Towles  v.  Turner,  3  Hill  178;  Cobb 
v.  Pressly,  2  McM.  416;  Elfe  v.  Gadsden, 
1  Strob.  225;  Cochran  v.  Roundtree,  3 
Strob.  217,  25  L.  R.  A.  (N.  S.)  786;  Rich- 


ardson v.  Inglesby,  13  Rich.  Eq.  59. 

Nor  does  it  authorize  the  successor  to 
sue  for  the  difference  in  price  between 
the  first  and  second  sale.  Underwood  v. 
Jacobs,  3  McC.  447,  29  L.  R.  A.  (N.  S.) 
793. 

But  direction  of  judgment  creditor 
alone  to  deliver  property  without  pay- 
ment releases  the  debtor  and  the  bid 
satisfies  the  execution.  Richardson  v. 
Inglesby,  13  Rich.  Eq.  59. 

Whether  a  resale  is  made  by  the  prop- 
er officer  is  a  question  which  the  pur- 
chaser at  the  first  sale  may  raise  only 
when  sued  for  a  deficiency.  Childs  v. 
Frazee.  15  S.  C.  612. 

A  subsequent  judgment  creditor  can- 
not complain  of  the  sheriff's  neglect  to 
bind  the  bidder  by  resale  within  the 
time  required.  State  v.  Yongue,  6  Rich. 
323. 

Where  the  first  bidder  is  insolvent  and 
the  sheriff  fails  to  so  bind  him,  and  re- 
sells for  less  than  his  bid,  the  execution 
is  not  satisfied  to  the  extent  of  the  bid. 
Lewis  v.  Richardson,  6  Rich.  382. 

Master's  sale  at  risk  of  successful  bid- 
der who  refused  to  comply  with  bid. — 
Where  an  order  for  sale,  by  the  master, 
of  decedent's  land  for  payment  of  debts 
provided  that,  on  purchaser's  failure  or 
refusal  to  comply  with  the  terms  of  the 
sale  within  five  days,  the  master  should 
readvertise  in  like  manner,  and  offer 
the  property  for  sale  until  the  property 
should  be  sold  to  a  bidder  who  would 
comply  with  the  terms,  the  master,  on 
the  successful  bidder's  refusal  to  comply 
with  his  bid,  was  not  authorized  to  re- 
sell the  property  at  the  bidder's  risk, 
notwithstanding  this  section,  since  such 
statute  does  not  apply  to  judicial  sales, 
and  the  master  was  bound  strictly  by 
the  terms  of  the  order  of  sale.  White  v. 
Brown,  131  S.  C.  71,  126  S.  E.  750. 

Where  the  debtor  consents  to  postpone 
the  resale,  the  sheriff  is  not  liable  for 
the  difference  in  bids,  State  v.  Yongue, 
9  Rich.  443;  nor  where  a  judgment  cred- 
itor consents.  State  v.  Yongue,  10  Rich. 
448. 

Miscellaneous  references.  —  As  to  bid 
by  attorney  for  undisclosed  principal, 
see  Long  v.  McKissick,  50  S.  C.  218,  27 
S.  E.  636,  47  L.  R.  A.  (N.  S.)  235.  As  to  ac- 
ceptance of  check  for  bid,  see  Brown  v. 
Barnwell  Mfg.  Co.,  46  S.  C.  415,  24  S.  E. 
191,  24  A.  L.  R.   1333. 

See  generally,  as  to  Act  1839,  Con- 
nor v.  Archer,  1  Speers  89;  Yongue  v. 
Cathcart,  2  Strob,  221,  69  L.  R  .A.  35; 
Towles  v.  Turner,  3  Hill  178. 
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§  9078-1.     Judicial  sales  of  real  estate. 

(1)  Time  offer  bids — persons  offer  bids — fees  and  charges  of  sales  officers. 

— In  all  judicial  sales  of  real  estate  for  foreclosure  of  mortgages  and  sales 
in  execution,  the  bidding  shall  not  be  closed  upon  the  day  of  sale,  but  shall 
remain  open  until  the  30th  day  after  such  sale,  exclusive  of  the  day  of  sale, 
within  which  thirty  day  period  any  person  other  than  the  highest  bidder  at 
the  sale  or  any  representative  thereof  in  foreclosure  and  execution  suits 
may  enter  a  higher  bid  upon  complying  with  the  terms  of  sale  by  making 
any  necessary  deposit  as  a  guaranty  of  his  good  faith,  and  thereafter  with- 
in such  period  any  person,  other  than  such  highest  bidder  at  the  sale,  or 
or  any  representative  thereof,  in  foreclosure  suits  may  in  like  manner  raise 
the  last  highest  bid,  and  the  successful  purchaser  shall  be  deemed  to  be  the 
person  who  submitted  the  last  highest  bid  within  said  period  and  made  the 
necessary  deposit  or  guaranty.  Provided,  however,  that  the  mortgagee,  or 
his  representative,  shall  enter  such  bid  as  he  desires  at  the  time  the  sale 
is  made  and  he  and  all  persons  acting  in  his  behalf  shall  be  precluded  from 
entering  any  other  bid  in  any  amount  at  any  other  time,  except  the  single 
or  last  bid  made  by  him  or  in  his  behalf  at  the  sale.  Provided,  further,  that 
if  the  thirtieth  day  falls  on  Sunday  the  bidding  shall  be  closed  on  the  Mon- 
day immediately  following.  Provided,  further,  that  the  provisions  of  this 
section,  except  as  to  the  fees  and  charges  of  sales  officers  shall  not  apply 
to  any  suit  brought  for  foreclosure  if  the  complaint  therein  states  that  no 
personal  or  deficiency  judgment  is  demanded  and  that  any  right  to  the 
same  is  expressly  waived,  or  where  the  plaintiff  is  suing  in  a  representa- 
tive or  fiduciary  capacity,  or  a  defendant  is  sued  in  such  capacity  and  sets 
up  a  right  to  affirmative  relief  in  his  answer,  makes  the  beneficiary  or  a 
member  of  the  class  of  beneficiaries  a  party  to  the  action,  and  requests 
in  the  complaint  or  answer  leave  of  the  court  to  waive  any  right  to  a  per- 
sonal or  deficiency  judgment  and  such  leave  is  granted  by  the  court  and 
incorporated  in  the  decree,  but  in  any  such  case  the  sales  officer  shall 
state  in  the  advertisement  of  sale  that  no  personal  or  deficiency  judgment 
is  demanded  and  that  the  bidding  will  not  remain  open  after  the  sale  but 
that  compliance  with  the  bid  may  be  made  immediately.  Provided,  further, 
that  in  judicial  sales,  other  than  foreclosure  or  execution,  the  bidding  shall 
not  remain  open  but  shall  be  closed  upon  the  date  of  sale  unless  there  be 
objection  at  or  prior  to  the  hearing  at  which  the  decree  is  rendered  to  such 
closing  by  one  or  more  parties  to  the  suit,  whereupon  the  question  shall  be 
within  the  discretion  of  the  court.  Provided,  further,  that  in  sales  which 
involve  both  partition  and  foreclosure  the  bidding  shall  remain  open  as  in 
foreclosure  sales  unless  the  right  to  a  deficiency  judgment  is  expressly 
waived,  provided,  further,  that  the  bidding  shall  be  reopened  by  the  of- 
ficer making  the  sale  on  the  30th  day  after  said  sale,  exclusive  of  the  day 
of  the  sale,  at  11  o'clock  in  the  forenoon,  and  the  bidding  shall  be  allowed 
to  continue  until  the  property  shall  be  knocked  down  in  the  usual  custom 
of  auction  to  the  successful  highest  bidder  complying  with  the  terms  of 
sale.  The  sales  officer  shall  announce  the  sales  about  to  be  closed,  and  shall 
receive  the  final  bids  in  such  sales  in  the  order  determined  by  him. 
1939  (41)  156. 

(2)  Notify  prior  highest  bidder  and  return  deposit  when  bid  raised. — 
When  any  bid  is  raised  as  hereinabove  provided,  the  deposit  theretofore 
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made  by  the  prior  high  bidder  shall  be  returned,  with  written  notice  to 
the  effect  that  his  bid  has  been  raised,  to  him  or  his  attorney  personally  or 
by  mail  within  two  days  thereafter,  and  he  shall  have  no  further  interest  in 
the  bid  or  sale. 

(3)  "Person"  defined. — The  word  "person"  whenever  used  in  this  section 
is  intended  and  shall  be  held  to  include  natural  persons,  firms,  co-partner- 
ships and  corporations. 

(4)  Giving  of  deposits  by  bidders, — In  no  decree  of  sale  or  order  there- 
under hereafter  rendered  shall  there  be  a  requirement  for  a  deposit  of  cash 
or  other  guaranty  of  good  faith  prior  to  the  conclusion  of  the  bidding  at  any 
judicial  sale  of  real  estate,  and  such  deposit  or  guaranty  as  may  be  required 
at  the  conclusion  of  the  bidding  and  of  any  person  who  thereafter  raises 
the  bid  within  the  aforementioned  period  shall  be  five  (5%)  per  centum  of 
the  bid  or  some  lesser  percentage  thereof. 

(5)  Officer  making  sale — compensation  therefor  and  other  connected 
services. — The  officer  making  judicial  sales  of  real  estate  may  charge  for  , 
services  rendered  in  making  such  sales  and  in  paying  over  the  proceeds  of 
such  sales  to  the  parties  entitled  thereto,  and  for  rendering  all  services  in 
connection  with  such  sales  for  which  a  commission' fee  is  now  authoried  by 
law,  a  fee  of  $7.00  in  case  of  such  sale  for  a  price  of  $500.00  or  less;  and  in 
the  case  of  a  sale  for  more  than  $500.00,  he  shall  be  entitled  to  an  additional 
fee  of  one  per  cent  of  the  excess;  provided,  in  Aiken  County  and  Florence 
County  such  additional  fee  above  mentioned  shall  be  one  and  one-half 
per  cent  instead  of  one  per  cent  of  such  excess.  No  fees,  charges  or  commis- 
sions, other  than  those  herein  authorized,  may  be  charged  by  the  officer 
making  such  sales;  provided,  that  if  such  officer  acted  as  referee  or  master 
in  any  case  and  took  testimony,  made  a  report,  or  performed  any  other 
service  prior  to  the  order  or  decree  of  sale,  he  shall  be  entitled  to  the  regu- 
lar legal  fees  therefor;  provided,  further,  that  where  such  officer  is  upon  a 
salary  basis  of  compensation  all  such  fees,  charges  and  commissions  shall 
be  paid  to  the  county  treasurer  as  may  be  provided  by  law;  and  provided 
further,  that  this  subsection  shall  not  apply  to  the  county  of  Charleston, 
but  the  fees,  charges  and  commission  of  sales  officers  in  that  county  shall 
remain  as  now  fixed  by  law. 

(a)  Provided,  that  the  provisions  of  this  section  insofar  as  they  affect 
the  fees,  charges  and  commissions  of  the  officers  in  Marlboro  County  sell- 
ing lands  shall  not  be  affected  hereby,  and  such  fees,  charges  and  commis- 
sions shall  remain  as  fixed  by  law  prior  to  this  (1934)  session  of  the  General 
Assembly. 

(b)  Provided,  further,  that  the  provisions  of  this  sub-section  shall  not  ap- 
ply in  the  county  of  Georgetown,  where  the  clerk  of  court  making  the  sale 
shall  be  entitled  to  the  fees  otherwise  provided  for  by  law  when  he  acts  as 
special  referee  in  the  case  in  which  the  sale  is  made. 

(c)  Provided,  further,  that  this  sub-section  shall  not  apply  to  the  county 
of  Allendale.  Provided,  that  the  fees  and  commissions  of  the  master  of  Al- 
lendale County  and  special  master  to  whom  causes  in  said  county  are  re- 
ferred, in  all  cases  now  pending  or  hereafter  to  be  brought  in  said  county 
shall  be  in  the  same  amounts  provided  by  law  prior  to  April  11,  1932; 
provided,  that  any  circuit  judge  having  jurisdiction  of  any  such  cause  may, 
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in  his  discretion,  revise  or  modify  such  fees  and  commissions  and  fix  the 
amount  of  compensation  to  be  paid  to  the  said  master  or  special  masters. 

(d)  Provided,  further,  in  Florence  County,  upon  application  by  the  mas- 
ter or  special  masters  any  circuit  judge  having  jurisdiction  of  any  such 
cause,  may,  in  his  discretion,  revise  or  modify  such  fees  and  commissions 
and  fix  the  amount  of  compensation  to  be  paid  said  master  or  special  mas- 
ters. 

1932  (37)  1529;  1933  (38)  511;  1934  (38)  1266,  1346,  1187,  1620;  1936  (39)  1294;  1939 
(41)  202. 

§  9079.  Proceeds  paid  over  to  sheriff — confirmation  of  sale — endorsement 
on  deed. — The  entire  proceeds  of  a  sale  or  sales  of  property  subject  to  levy 
and  sale,  made  by  the  judgment  debtors,  are  to  be  paid  over  by  said  judg- 
ment debtors  to  the  sheriff  in  whose  office  such  judgments,  executions,  or 
decrees  are  lodged,  to  be  applied  by  said  sheriff  towards  the  satisfaction  of 
the  same;  and,  provided  no  objection  shall  be  made  in  writing  by  either  of 
the  judgment  creditors,  and  filed  with  the  said  sheriff,  as  to  price  at  which 
the  property  may  have  been  sold,  within  three  months  from  and  after  the 
time  such  payment  shall  have  been  made,  the  sale  or  sales  shall  thereupon 
be  considered  confirmed;  and  the  said  sheriff  shall  make  the  following  en- 
dorsement on  the  back  of  the  deed  or  deeds  of  conveyance,  viz.:  "No  ob- 
jection having  been  filed  in  my  office  to  the  within  bargain  and  sale  within 
the  time  prescribed  by  law,  this  bargain  and  sale  is  therefore  confirmed;" 
the  same  to  be  dated  and  signed  officially  by  the  said  sheriff. 

1932  Code,  §  9081;  Civ.  C.  22,  §  5486;  Civ.  C.  '12,  §  3707;  Civ.  C.  '02,  §  2622;  G.  S. 
687;  R.  S.  2122;  1871  (14)  604. 

§  9080.  Proceedings  if  judgment  creditors  object  to  sale. — Should  either 
of  the  judgment  creditors  object  to  the  prices  at  which  any  of  the  said  prop- 
erty may  have  been  sold,  and  file  such  notice  with  the  sheriff  within  the 
time  before  mentioned,  the  sheriff  shall  immediately  proceed  to  levy  upon 
and  offer  for  sale  said  property,  proceeding,  in  all  respects,  according  to 
the  law  in  regard  to  levy  and  sale  by  the  sheriff;  and  if  the  highest  bid  made 
for  said  property  shall  not  be  more  than  the  amount  of  the  indebtedness 
which  had  been  cancelled  by  the  sale  made  by  the  debtor,  the  sheriff  shall 
withdraw  said  property  from  sale;  and  the  creditor  or  creditors  who  may 
have  filed  their  objection  shall  be  required  to  pay  all  costs  and  expenses 
that  accrued  in  consequence  thereof. 

1932  Code.  §  9082;  Civ.  C.  '22,  §  5487;  Civ.  C.  '12,  §  3708;  Civ.  C.  '02,  §  2623;  G.  S. 
688;  R.  S.  2123;  1871  (14)  605. 

§  9081.  Endorsement  on  conveyances. — The  sheriff  shall  make  the  fol- 
lowing endorsement  on  the  back  of  the  conveyance  made  by  the  debtor, 
viz.:  "Objection  having  been  filed  in  my  office  by ,  judg- 
ment creditor,  I  levied  upon  and  exposed  for  sale  the  property  within 
named;  and  failing  to  receive  a  higher  bid  than  the  amount  of  indebted- 
ness cancelled  by  the  proceeds  of  the  within  bargain  and  sale,  this  sale  is 
therefore  confirmed;"  and  signed  as  directed  in  section  9079. 

1932  Code,  §  9083;  Civ.  C.  '22,  §  5488;  Civ.  C.  '12,  §  3709;  Civ.  C.  '02,  §  2624;  G.  S. 
689;  R.  S.  2124;  1871  (14)  605. 
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§  9082.  Proceedings  where  property  sold  by  sheriff  brings  more  than  sale 
by  debtor. — In  the  event  that  the  property,  when  so  exposed  for  sale  by  the 
sheriff,  as  provided  for  in  section  9080,  should  bring  more  than  the  amount 
of  the  indebtedness  cancelled  by  the  proceeds  of  the  sale  made  by  the 
debtor,  the  purchaser  from  the  debtor  shall  be  refunded  the  amount  paid 
by  him,  with  interest  from  the  time  of  payment,  and  the  bargain  and  sale 
made  by  the  debtor  rescinded,  and  titles  executed  by  the  sheriff  to  the 
purchaser  at  his  sale;  and,  after  deducting  the  costs  and  expenses  by  reason 
of  the  levy  and  sale,  the  remainder  to  be  applied,  according  to  law,  towards 
satisfaction  of  the  judgments  or  executions  in  his  office. 

1932  Code,  §  9084;  Civ.  C.  '22,  §  5489;  Civ.  C.  '12,  §  3710;  Civ.  C.  '02,  §  2625;  G.  S. 
690;  R.  S.  2125;  1871  (14)  605. 

§  9083.     Parties  conveyances  of  real  estate  sold  under  execution  state. — 

When  any  sheriff  or  other  officer  makes  a  conveyance  for  any  real  estate 
sold  by  virtue  of  a  tax  execution  or  other  execution  the  said  conveyance 
shall  contain  the  name  of  the  person  or  persons  owning  the  property  exe- 
cuted on,  the  name  of  the  judgment  creditor  executing,  the  date  of  execu- 
tion and  the  date  of  sale. 
1932  Code,  §  9079;  1929  (36)  277. 

Where  landowner  in  whose  name  land  of  tax  execution,  advertisement  and  sale 
had  been  listed  and  assessed  for  taxation  should  have  been  in  the  names  of  de- 
died  after  January  1,  when  the  property  visees  of  the  land,  who  were  owners  at 
became  liable  for  assessment,  but  be-  the  time  thereof.  Osborne  et  al.  v.  Val- 
fore  assessment  was  actually  made,  levy  lentine,  196  S.  C.  90,  12  S.  E.  (2d)  856. 

§  9083-1.  Recording  of  such  conveyances. — When  any  such  conveyance  is 
offered  to  any  clerk  of  court  or  register  of  mesne  conveyances  of  this  State 
for  recording,  he  shall  index  the  same  under  the  name  of  the  officer  who 
made  the  conveyance,  the  name  of  the  person  or  persons  whose  property 
was  executed  on,  as  grantors,  and  the  name  of  the  person  or  persons  who 
purchased  same,  as  grantees. 
1932  Code,  §  9079,  1929  (36)  277. 

§  9084.  Judicial  sales  res  adjudicata  as  to  innocent  purchasers,  without 
confirmation. — Upon  the  execution  and  delivery  by  the  proper  officer  of 
the  court  of  a  deed  for  any  property  sold  at  a  judicial  sale  under  a  decree 
of  a  court  of  competent  jurisdiction,  the  proceedings  under  which  such  sale 
is  made  shall  be  deemed  res  adjudicata  as  to  any  and  all  bona  fide  pur- 
chasers for  value  without  notice,  notwithstanding  such  sale  may  not  sub- 
sequently be  confirmed  by  the  court.  This  section  shall  apply  to  any  and 
all  judicial  sales  heretofore  made  as  well  as  those  hereafter  to  be  made. 
1932  Code,  §  9080;  1923  (33)  126. 

Under   this   statute   a   mortgagor   was  sence  of  showing  of  fraud  notwithstand- 

not  entitled  to  order  setting  aside  fore-  ing  that  mortgagee  was  purchaser  at  sale, 

closure  sale   on   ground   that   there   had  Wooten  v.  Seanch,  187  S.  C.  219,  196  S. 

been   no    order   confirming    sale,    in   ab-  E.  877. 

§  9084- 1.  No  lien  on  real  estate  hereafter  sold  at  execution  or  judicial  sale 
in  any  action  to  which  lien  creditor  is  party  shall  constitute  lien  on  property 
so  sold  after  such  sale. — No  lien  created  by  operation  of  law  or  agreement 
of  the  parties  whether  of  record  or  authorized  by  law  to  be  entered  of  rec- 
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ord  in  any  office  of  any  clerk  of  court  and/or  register  of  mesne  conveyance 
in  this  State,  or  any  transcript,  extension,  renewal  or  revival  thereof  shall 
constitute  a  lien  or  attach  or  reattach  as  a  lien  on  real  property  of  the  lien 
debtor,  or  real  property  in  which  the  lien  debtor  has  an  interest,  after  a 
public  sale  of  such  real  property  at  any  execution  or  judicial  sale  in  any 
action  or  special  proceeding  to  which  the  lien  creditor  is  duly  made  a  party 
as  now  provided  by  law:  provided,  that  sections  9084-1  and  9084-2  shall  not 
be  construed  to  affect  any  prior  mortgage  lien  not  foreclosed  in  any  such 
action  or  special  proceeding,  and  shall  not  be  construed  to  require  the 
foreclosure  of  any  such  prior  mortgage  lien:  and  provided,  further,  that 
sections  9084-1  and  9084-2  shall  not  apply  to  tax  execution  sales. 
1935   (39)   503. 

§  9084-2.  No  lien  on  real  property  heretofore  sold,  as  provided  in  §  9084-1, 
shall  constitute  lien  on  such  real  property  if  it  is  hereafter  acquired  by  lien 
debtor. — No  lien  on  real  property  barred  by  a  public  sale  of  such  real  prop- 
erty at  any  execution  or  judicial  sale  heretofore  made  in  the  manner  pro- 
vided in  section  9084-1,  nor  any  transcript,  extension,  renewal  or  revival 
thereof,  shall  constitute  a  lien  or  attach  or  reattach  as  a  lien  on  the  real 
property  so  sold,  or  any  part  thereof,  if  acquired  by  the  lien  debtor  sub- 
sequent to  May  11,  1935. 
1935   (39)   503. 


CHAPTER  180 
Homesteads 

9085.  Allowance    of    homestead.  9092.  When   property   not   exempt. 

9086.  Recordation  of  return.  9093.  Sale    of   homestead    with    reserva- 

9087.  Sale  of  premises  by  sheriff.  tion  in  money. 

9088.  Homestead  of  widow  and  children.  9094.  Setting     off     homestead     without 

9089.  Waiver   of  homestead.  process. 

9090.  Homestead   in   personal  property.  9095.  Penalty  for  violation. 

9091.  Homestead  of  married  women.  9096.  Compensation  of  officers. 

§  9085.  Homestead  in  lands — what  allowed — how  set  off. — A  homestead 
in  lands,  whether  held  in  fee  or  any  lesser  estate,  to  the  value  of  one  thous- 
and dollars,  or  so  much  thereof  as  the  property  is  worth  if  its  value  is  less 
than  one  thousand  dollars,  with  the  yearly  products  thereof,  shall  be 
exempt  to  the  head  of  every  family  residing  in  this  State  from  attachment, 
levy  or  sale,  in  mesne  or  final  process  issued  from  any  court,  upon  any 
judgment  obtained  upon  any  right  of  action  arising  subsequent  to  the  rati- 
fication of  the  Constitution  of  the  State  of  South  Carolina  in  1868.  And  it 
shall  be  the  duty  of  the  sheriff  or  other  officer  before  selling  the  real  estate 
of  any  head  of  a  family  resident  in  this  State  to  cause  a  homestead  as  above 
stated  to  be  set  off  to  said  person  in  the  manner  following,  to  wit:  he  shall 
give  public  notice  by  advertising  his  intention  to  set  off  such  homestead 
on  behalf  of  the  person  demanding  same,  once  a  week  for  four  weeks,  in 
some  newspaper  published  in  the  county,  where  the  land  lies,  and  in  case 
no  paper  is  published  in  the  county,  then  by  posting  the  notice  in  the  court 
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house  and  in  three  other  public  places,  for  a  like  length  of  time.  He  shall 
cause  three  appraisers  to  be  appointed,  one  to  be  named  by  the  creditor, 
one  by  the  debtor  and  one  by  himself,  who  shall  be  discreet  and  disinter- 
ested men,  in  no  wise  related  to  either  party,  and  resident  in  the  county, 
and  who  shall  be  sworn  by  a  magistrate,  or  other  officer  authorized  by 
law  to  administer  oaths,  to  impartially  appraise  and  set  off  by  metes  and 
bounds  a  homestead  not  to  exceed  in  value  one  thousand  dollars.  The  said 
appraisers  shall  make  return  of  their  action  in  the  premises  under  their 
hands  and  seals  to  the  sheriff  or  other  officer  within  thirty  days  after 
they  shall  have  been  appointed  as  aforesaid,  for  record  in  the  office  of  the 
clerk  of  court,  giving  the  metes  and  bounds  as  well  as  the  value  of  the 
homestead  set  off,  for  which  purpose  they  shall  be  authorized  to  call  in 
the  aid  of  a  surveyor  if  they,  or  a  majority  of  them,  deem  it  necessary.  If 
no  complaint  shall  be  made  by  any  creditor  or  the  debtor  within  thirty  days 
after  the  return  of  the  appraisers  has  been  filed,  the  proceedings  in  the 
case  shall  be  final.  If  exceptions  to  said  return  be  filed  by  any  creditor  or 
the  debtor  within  thirty  days  after  the  filing  thereof,  the  same  shall  be 
tried  de  novo  upon  testimony  taken  in  open  court,  and  the  court  out  of 
which  the  process  issued  may,  upon  good  cause  being  shown,  order  a  re- 
appraisement  and  reassignment  of  the  homestead  by  other  appraisers  ap- 
pointed by  the  court.  Should  the  creditor  or  debtor  neglect  or  refuse,  after 
ten  days'  notice  from  the  officer  in  whose  hands  the  process  is  lodged,  to 
nominate  an  appraiser,  the  said  officer  shall  appoint  the  same.  All  home- 
steads which  may  have  heretofore  been  set  off  to  the  head  of  any  family 
without  notice  shall  not  be  attacked  or  set  aside  for  lack  of  notice  after  six 
(6)  months  from  May  28,  1936. 

1932  Code,  §  9085;  Civ.  C.  '22,  §  5490;  Civ.  C.  '12,  §  3711;  Civ.  C.  '02,  §  2626;  G.  S. 
1994;  R.  S.  2126;  1896  (22)  190;  const.,  1895,  Art,  3,  §  28;  1936  (39)  1594. 

See  S.  C.  Const.,  1895,  Art.  3,  §  28,  and  Ascertaining  value  of  property.  —  A 
notes  thereto.  contention  that  the  value  of  certain  prop- 
In  general. — The  legislature  can  nei-  erty  claimed  as  homestead  could  only  be 
ther  extend  nor  restrict  the  exemption  ascertained  by  a  sale  of  the  property  is 
allowed  by  the  Constitution.  Duncan  v.  untenable  under  the  Constitution  and 
Barnett,  11  S.  C.  333,  32  Am.  Rep.  476,  this  and  the  following  sections.  Nixon 
Ann.  Cas.  12B,  259.  Gro.  Co.  v.  Spann,  108#S.  C.  329,  94  S.  E. 

When  made  under  existing  laws,  it  is  531. 

fixed  in  amount  and  not  affected  by  sub-  In  ascertaining  the  exemption  the  val- 

sequent   legislation.   Keller   v.   Myers,    5  ue  of  the  debtor's  interest  in  the  land  is 

S.  C.  11.  the  proper  basis.   Bank  of  Columbia  v. 

Exemption  must  be  set  up.  Hallman  v.  Gibbes,  54  S.  C.  579,  32  S.  E.  690. 

George,  70  S.  C.  403,  408,  50  S.  E.  24.  Character  of  homestead.  —  Homestead 

Lien   of  joint   judgment   does   not  at-  is  an  absolute  exemption,  to  be  perpetu- 

tach  where  estate  is   less  than  $1,000.00  ated  under  certain  conditions.  McKeown 

in  value.  Ex  parte  Miley,  73  S.  C.  325,  53  v.  Carroll,  5  S.  C.  75,  56  L.  R.  A.  52,  75; 

S.  E.  535.  Hardin  v.  Howze,  18  S.  C.  73;  Bradford 

Mode  of  setting  off  exclusive.  —  The  v.  Buchanan,  39  S.  C.  237,   17  S.  E.  501; 

mode  of  setting  off  homestead  regulated  Ross  v.  Bradford,  28  S.  C.  71,  5  S.  E.  84; 

by    this    section    is    exclusive.    People's  Mellichamp  v.  Mellichamp,  28  S.  C.  125, 

Bank  v.  Brice,  47  S.  C.  134,  24  S.  E.  1038;  5  S.  E.  333,  119  Am.  St.  Rep.  952,  L.  R.  A. 

In  re  Brandenburg,  164  S.  C.  460,  162  S.  1917B,   79,   Ann.   Cas.    14B,   857;   Parr   v. 

E.  432.  Lindler,  40  S.  C.  193,  18  S.  E.  636. 

Duty   to   set  off  homestead. — Under   a  Under  the  Constitution  of  1868,  before 

decree  ordering  the  sale  of  lands  to  pay  the  amendment  of  1880,  it  could  not  be 

debts,    it   is   the   duty   of   the   master   to  claimed  if  the  conditions  did  not  exist  or 

set  off  the  homestead  to  the  widow  and  had   ceased.   Hardin  v.   Howze,    18   S.   C. 

infant   children   on   application   therefor.  73;  Chalmers  v.  Turnipseed,  21  S.  C.  126, 

McMaster  v.  Arthur,  33  S.  C.  512,  12  S.  E.  35  L.  R.  A.  (N.  S.)  60,  109;  Yoe  v.  Han- 

308,  56  L.  R.  A.  76.  vey,  25  S.  C.  94,  56  L.  R.  A.  78,  4  L.  R. 
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A.  (N.  S.)  790. 

It  is  not  a  new  estate,  nor,  prior  to  the 
Constitution  of  1895,  did  the  right  to  it 
destroy  the  power  to  alien  or  encumber 
the  property;  but  it  left  the  titles  intact. 
Smith  v.  Mallone,  10  S.  C.  39,  65  Am. 
Dec.  482;  Bull  v.  Rowe,  13  S.  C.  355;  El- 
liott v.  Mackorell,  19  S.  C.  238,  239,  19 
L.  R.  A.  39;  Ex  parte  Ray,  20  S.  C.  246; 
Youngblood  v.  Lathen,  20  S.  C.  370; 
Chafee  &  Co.  v.  Rainey,  21  S.  C.  11,  4  L. 
R.  A.  (N.  S.)  368,  10  A.  L.  R.  533,  544, 
585;  Chalmers  v.  Turnipseed,  21  S.  C. 
126,  35  L.  R.  A.  (N.  S.)  60,  109;  Hosford 
v.  Wvnn,  22  S.  C.  309;  Cantrell  v.  Fowler, 
24  S.  C.  424,  34  Am.  St.  Rep.  499;  Yoe  v. 
Hanvey,  25  S.  C.  94,  56  L.  R.  A.  78,  4  L. 
R.  A.  (N.  S.)  790;  Ketchin  v.  McCarley, 
26  S.  C.  1,  11  S.  E.  1099,  4  Am.  St.  Rep. 
674,  34  Am.  St.  Rep.  499,  30  L.  R.  A.  102, 
Ann.  Cas.  18C,  152. 

It  does  not  affect  the  Statute  of  Distri- 
bution. Ex  parte  Ray,  20  S.  C.  246. 

Under  the  Constitution  of  1868,  and 
Acts  of  1872  and  1873,  it  was  limited  to 
the  life  of  a  childless  widow.  Chalmers 
v.  Turnipseed,  21  S.  C.  126,  35  L.  R.  A. 
(N.  S.)  60,  109. 

Where  a  husband's  fraudulent  convey- 
ance is  set  aside,  he  is  still  entitled  to 
homestead  in  the  land.  Wood  v.  Timmer- 
man,  29  S.  C.  175,  7  S.  E.  74. 

Where  the  husband  fraudulently  has 
land  conveyed  to  his  wife,  he  paying  the 
purchase  money,  he  cannot  claim  home- 
stead in  it.  Bridgers  v.  Howell,  27  S.  C. 
425,  3  S.  E.  790,  84  Am.  St.  Rep.  442,  19 
L.  R.  A.  39,  13  L.  R.  A.  (N.  S.)  171,  43 
L.  R.  A.  (N.  S.)  693,  L.  R.  A.  1917E,  285, 
Ann.  Cas.  14B,  952,  Ann.  Cas.  15C,  1087, 
1093. 

In  what  lands  homestead  allowed. — 
One  is  entitled  to  homestead  in  a  tract 
of  land  assigned  to  him  in  partition, 
Riley  v.  Gaines,  14  S.  C.  454,  leased  par- 
cels adjoining  residence,  Harrell  v.  Kea, 
37  S.  C.  369.  16  S.  E.  42,  also  in  his  share 
of  the  proceeds  of  land  sold  for  partition. 
Swandale  v.  Swandale,  25  S.  C.  389,  102 
Am.  St.  Rep.  390;  Ex  parte  Carraway,  28 
S.  C.  233,  5  S.  E.  597.  But  not  in  his  un- 
divided interest  in  the  land  itself;  though 
the  court  may  restrain  the  sale  thereof, 
until  partition  is  made.  Nance  v.  Hill,  26 
S.  C.  227,  1  S.  E.  897,  Ann.  Cas.  14B,  856; 
Mellichamp  v.  Mellichamp,  28  S.  C.  125,  5 
S.  E.  333.  119  Am.  St.  Rep.  952,  L.  R.  A. 
1917B,  79,  Ann.  Cas.  14B,  857;  Ketchin  v. 
Patrick,  32  S.  C.  443,  11  S.  E.  301,  101 
Am.  St.  Rep.  874. 

Homestead  in  land  owned  by  debtor 
as  tenant  in  common  with  others  can- 
not be  set  off.  Eaddy  v.  Wall,  Sheriff, 
183  S.  C.  229;  190  S.  E.  497. 

One  holding  land  under  contract  to 
the  purchaser  has  no  homestead  therein, 
Garaty  v.  DuBose,  5  S.  C.  493,  61  Am. 
Dec.  592,  70  Am.  Dec.  344,  70  Am.  St. 
Rep.  110,  4  L.  R.  A.  (N.  S.)  386,  L.  R.  A. 


1917C,  366;  Bradley  v.  Rodelsperger,  17 
S.  C.  9;  Agnew  v.  Adams,  17  S.  C.  364, 
unless  he  has  paid  the  whole  purchase 
money.  Munro  v.  Jeter,  24  S.  C.  29,  56  L. 
R.  A.  61,  1  A.  L.  R.  1332;  Ex  parte  Kurz, 

24  S.  C.  468. 

Under  the  amendment  to  the  Constitu- 
tion in  1882,  the  head  of  the  family  is  en- 
titled to  homestead  in  any  land  he  may 
own,  whether  he  reside  on  it  or  not. 
Swandale  v.  Swandale,  25  S.  C.  389,  102 
Am.  St.  Rep.  390;  Nance  v.  Hill,  26  S.  C. 
227,  1  S.  E.  897,  Ann.  Cas.  14B,  856. 

A  husband  is  not  entitled  to  homestead 
in  the  lands  of  his  wife,  who  died  child- 
less. Harman  v.  Wagner,  33  S.  C.  487,  12 
S.  E.  98,  72  Am.  St.  Rep.  66,  117  Am.  St. 
Rep.  957,  L.  R.  A.  1918C,  637,  Ann.  Cas. 
13B,  35. 

Head  of  family. — A  widow  is  a  head  of 
the  family,  though  childless.  Bradley  v. 
Rodelsperger,  3  S.  C.  226,  61  Am.  Dec. 
588,  4  L.  R.  A.  (N.  S.)  367,  382,  L.  R.  A. 
1917C,  371;  Moore  v.  Parker,  13  S.C. 
486,  4  L.  R.  A.  (N.  S.)  391;  Bradley  v. 
Rodelsperger,  17  S.  C.  9;  Yoe  v.  Hanvey, 

25  S.  C.  94,  56  L.  R.  A.  78,  4  L.  R.  A.  (N 
S.)  790.  A  bachelor  is  not.  Garaty  v.  Du- 
Bose, 5  S.  C.  493,  61  Am.  Dec.  592,  70  Am. 
Dec.  344,  70  Am.  St.  Rep.  110,  4  L.  R.  A. 
(N.  S.)  386,  L.  R.  A.  1917C,  366.  A  father 
is,  who  has  a  child  living  with  him,  Mey- 
ers v.  Ham,  20  S.  C.  522,  87  Am.  Dec.  281, 
4  L.  R.  A.  (N.  S.)  369,  even  though  the 
child  be  an  adult  married  son,  living 
separate  from  his  wife.  Rollings  v.  Evans, 
23  S.  C.  316,  4  L.  R.  A.  (N.  S.)  379,  Ann. 
Cas.  13B,  1150. 

A  debtor  who  marries  after  a  levy  on 
his  land,  and  before  the  sale,  is  entitled 
to  homestead  therein.  Rollings  v.  Evans, 
23  S.  C.  316,  4  L.  R.  A.  (N.  S.)  379,  Ann. 
Cas.  13B,  1150. 

A  son  who  devotes  his  earnings  and 
rents  to  the  support  of  himself  and 
widowed  mother  is  a  head  of  family. 
Scott  v.  Mosely,  54  S.  C.  375,  32  S.  E.  450, 
4  L.  R.  A.  (N.  S.)  384.  Also  a  widower 
living  with  an  adopted  daughter,  Wagen- 
er  v.  Parrott,  51  S.  C.  489,  29  S.  E. 
240,  64  Am.  St.  Rep.  695,  70  Am.  St. 
Rep.  114,  4  L.  R.  A.  (N.  S.)  387,  L.  R.  A. 
1917C,  370,  and  a  single  woman  who  has 
a  dependent  sister  living  with  her, 
Chamberlain  v.  Brown,  33  S.  C.  597,  11  S. 
E.  439,  70  Am.  St.  Rep.  113,  4  L.  R.  A.  (N. 
S.)  385,  as  well  as  a  man  who  continues 
to  support  his  wife's  niece,  who  lived 
with  them  during  the  wife's  life  and 
spends  part  of  her  time  with  him  since 
her  death.  Fant  v.  Gist,  36  S.  C.  576,  15 
S.  E.  721.  4  L,  R.  A.  (N.  S.)  366,  376,  L. 
R.  A.  1917C,  370. 

As  to  distinction  as  to  personalty,  see 
Pender  v.  Lancaster,  14  S.  C.  25,  37  Am. 
Rep.  720,  4  L.  R.  A.  (N.  S.)  368,  Ann. 
Cas.  13B,  1150. 

Against  what  debts  exemption  allowed. 
—The  cases  In  re  Kennedy,  2  S.  C.  216, 
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87  Am.  Dec.  464.  56  L.  R.  A.  47,  Ann. 
Cas.  12B.  261;  Adams,  etc.,  Co.  v.  Smith, 
2  S.  C.  228;  Howze  v.  Howze,  2  S.  C. 
229,  56  L.  R.  A.  41,  allowing  the  home- 
stead exemption  provided  by  the  Consti- 
tution of  1868,  and  the  Acts  thereunder, 
against  antecedent  debts,  have  been  over- 
ruled. It  is  now  settled  that  such  home- 
stead as  to  antecedent  debts  is  contrary 
to  the  Constitution  of  the  United  States, 
and  all  proceedings  thereunder  void. 
Cochran  v.  Darcy,  5  S.  C.  125,  67  Am. 
Dec.  465.  Ann.  Cas.  12B,  261;  Ex  parte 
Hewett,  5  S.  C.  409,  87  Am.  Dec.  465; 
DeLaHowe  v.  Harper,  5  S.  C.  470,  87  Am. 
Dec.  465;  Bull  v.  Rowe.  13  S.  C.  355; 
Douglass  v.  Craig,  13  S.  C.  371;  Carrigan 
v.  Bozeman,  13  S.  C.  376;  Charles  v. 
Charles,  13  S.  C.  385;  Withers  v.  Jenkins, 

21  S.  C.  365;  Hosford  v.  Wynn,  22  S.  C. 
309;  Hosford  v.  Wynn,  26  S.  C.  130,  1  S.  E. 
497;  Compton  v.  Patterson,  28  S.  C.  115, 
5  S.  E.  270,  Ann.  Cas.  15A,  1085;  Fowler 
v.  Smith,  31  S.  C.  398,  10  S.  E.  93,  5  L. 
R.  A.  721. 

The  homestead  exemption  is  governed 
by  the  law  in  force  at  the  time  of  the  cre- 
ation of  the  debt.  Trimmier  v.  Winsmith, 
41  S.  C.  109,  19  S.  E.  283;  McClenaghan 
v.  McEachern,  47  S.  C.  446,  25  S.  E.  296, 
102  Am.  St.  Rep.  397. 

Exemption  is  allowed  debtor  only 
against  his  own  debts.  Carolina  Nat. 
Bank  v.  Senn,  25  S.  C.  572,  70  Am.  St. 
Rep,  115,  56  L.  R.  A.  42,  4  L.  R.  A.  (N.  S.) 
395.  It  is  not  allowed  against  the  debts  of 
another.  Wallace  v.  Johnson,  17  S.  C.  454. 
Nor  against  a  debt  due  a  joint  purchaser 
of  land,  on  account  of  his  interest  there- 
in, and  for  rents  and  profits.  Edwards  v. 
Edwards,  14  S.  C.  11,  63  Am.  Dec.  124, 
Ann.  Cas.  16A,  1229.  Nor  against  a  dis- 
tress warra'nt.  Harley  v.  Weathersbee,  21 
S.  C.  243. 

A  widow's  homestead  in  her  husband's 
land  cannot  be  sold  under  a  judgment  on 
her  individual   debt.   Hosford   v.   Wynn, 

22  S.  C.  309. 

As  to  a  debt  contracted  before  the 
amendment  of  the  Constitution  in  1880, 
the  question  of  homestead  must  be  de- 
termined by  the  original  Constitution  of 
1868.  Norton  v.  Bradham,  21  S.  C.  375, 
70  Am.  St.  Rep.  112,  4  L.  R.  A.  (N.  S.) 
370,  Ann.  Cas.  12B,  261. 

Homestead  cannot  be  claimed  against 
a  debt  secured  by  equities.  Hallman  v. 
George,  70  S.  C.  403,  408,  50  S.  E.  24. 

Nonresident  who  was  sued  as  such 
could  not  return  to  South  Carolina  after 
absence  of  ten  years  and  after  attach- 
ment of  her  property  as  nonresident 
which  she  did  not  contest,  and  establish 
homestead  which  would  be  prior  to  at- 
tachment lien,  notwithstanding  that  non- 
resident may  have  been  the  head  of  a 
family.  Bonebrake  v.  Morrow,  183  S.  C. 
170;   190   S.   E.   506. 

Conclusiveness  of  homestead  allotment. 


— In  view  of  this  section  and  the  sec- 
tion following,  a  homestead  allotment, 
whether  recorded  or  not,  is  final  and 
binding  between  the  parties  to  the  suit 
resulting  in  allotment,  but  it  is  not  final 
as  to  other  persons,  such  as  existing 
creditors,  unless  notice  of  the  proceed- 
ing is  given  them.  McCrae  v.  Felder,  12 
F.   (2d)   554. 

While  a  homestead  allotment  by  a 
bankruptcy  court  is  binding  on  the  cred- 
itors filing  claims,  it  is  not  binding  on 
those  who  had  not  been  made  parties, 
nor  had  notice  of  allotment.  McCrae  v. 
Felder,  12  F.  (2d)  554.. 

Necessity  of  recording  homestead  al- 
lotment.— While  a  homestead  allotment 
set  apart  in  an  adversary  proceeding  un- 
der this  section  is  not  required  to  be  re- 
corded under  the  following  section,  it  is 
a  condition  precedent  to  its  exemption 
from  debts  other  than  those  under  exe- 
cution. McCrae  v.  Felder,  12  F.  (2d) 
554. 

The  fact  that  an  allotment  was  made 
in  a  bankruptcy  court  does  not  obviate 
the  requirements  of  the  state  law  in  re- 
gard to  recording  homestead  allotment. 
McCrae  v.  Felder,  12  F.  (2d)  554. 

A  bankrupt  is  not  entitled  to  attain 
allotment  in  a  subsequent  bankruptcy 
proceeding,  having  failed  to  record  his 
homestead  allotment,  although  he  is  not 
deprived  of  his  right  to  the  extent  of 
one  thousand  dollars.  McCrae  v.  Felder, 
12  F.  (2d)  554. 

Homestead  allotment  by  trustee  in 
bankruptcy. — This  and  the  following  sec- 
tions, relating  to  allotment  in  adversary 
proceeding,  must  be  followed  by  a  trustee 
in  bankruptcy,  in  making  homestead  al- 
lotment under  the  state  laws.  McCrae  v. 
Felder,  12  F.  (2d)  554. 

Where  bankrupts  claimed  their  home- 
stead exemptions  in  their  schedules,  the 
trustee  had  no  title  to  such  exemption, 
and  a  sale  by  him  under  an  order  author- 
izing such  sale  did  not  disturb  the  home- 
steads therein.  Norwood  v.  Watson,  242 
F.  885. 

The  homestead  set  apart  to  the  widow 
and  children  is  discharged  from  all  debts, 
and  on  the  widow's  death  is  subject  to 
partition  among  the  children.  Stewart  v. 
Blalock,  45  S.  C.  61,  22  S.  E.  774,  56  L.  R. 
A.  42. 

A  subsequent  judgment  creditor  having 
no  lien  on  the  land  cannot  compel  the 
judgment  creditor  for  the  purchase 
money  to  first  exhaust  the  homestead. 
Ex  parte  Kurz,  24  S.  C.  468. 

Nor  to  compel  senior  judgment  when, 
by  consent,  it  has  been  paid  out  of  other 
lands  without  equities  reserved.  Shell  v. 
Young,  32  S.  C.  462,  11  S.  E.  299,  28  Am. 
St.  Rep.  380. 

Costs  of  a  junior  judgment  binding 
the  homestead  is  postponed  to  a  senior 
judgment,    not    binding    the    homestead. 
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National  Bank  v.  Goodman,  33  S.  C.  601, 
11  S.  E.  785. 

Against  mortgage.  —  Exemption  is  not 
allowed  against  a  mortgage.  Shelor  v. 
Mason,  2  S.  C.  233;  Homestead  Ass'n  v. 
Enslow,  7  S.  C.  1;  Rosenberg  v.  Lewi,  7 
S.  C.  344;  Smith  v.  Mallone,  10  S.  C.  39, 
65  Am.  Dec.  482;  City  Council  v.  Caul- 
field,  19  S.  C.  201;  Reid  v.  McGowan,  28 
S.  C.  74,  5  S.  E.  215. 

But  it  is  allowed  in  the  surplus  after 
the  satisfaction  of  the  mortgage.  Calmes 
v.  McCracken,  8  S.  C.  87,  86  Am.  St.  Rep. 
182,  52  L.  R.  A.  (N.  S.)  553,  L.  R.  A. 
1915E,    882. 

A  subsequent  judgment  creditor  hav- 
ing lien  on  the  land  might,  prior  to  Con- 
stitution of  1895,  in  equity  compel  mort- 
gagee to  first  exhaust  the  homestead. 
State  Sav.  Bank  v.  Harbin,  18  S.  C.  425; 
Bowen  v.  Barksdale,  33  S.  C.  142,  US. 
E.  640,  99  Am.  St.  Rep.  507,  6  A.  L.  R. 
1197,  9  A.  L.  R.  1600.  But  if  he  has  no 
such  lien,  he  cannot  compel  the  mort- 
gagee to  do  so.  Ex  parte  Carraway,  28 
S.  C.  233,  5  S.  E.  597. 

Assignment  of  homestead.  —  Right  to 
assignment  may  be  decided  on  rule 
against  sheriff  to  compel  to  sale.  Kirby 
v.  Woods,  5  S.  C.  1;  Douglass  v.  Craig,  13 
S.  C.  371;  Charles  v.  Charles,  13  S.  C.  385. 
And  rule  will  be  discharged  when  debtor 
has  only  a  homestead.  King  v.  McCarley, 
32  S.  C.  264,  10  S.  E.  1075.  And  applica- 
tion for  it  may  be  made  before  levy. 
Nance  v.  Hill.  26  S.  C.  227,  1  S.  E.  897, 
Ann.  Cas.  14B,  856. 

It  is  not  to  be  assigned  under  execu- 
tions levied  that  do  not  bind  where  there 
are  executions  that  do  bind  it.  Agnew  v. 
Adams,  17  S.  C.  364,  365.  But  proceeds 
should  be  applied  to  oldest  judgment. 
Lawrence   v.    Grambling,    19    S.    C.    461. 

Under  this  section  and  §  9087  the 
homestead  should  be  assigned  in  prop- 
erty if  practicable,  otherwise  the  whole 
appraised,  and  if  the  appraisers  consider 
mortgages  in  their  appraisal,  the  pro- 
ceeding is  void;  their  duties  being  purely 
ministerial.  Nixon  Gro.  Co.  v.  Spann, 
108  S.  C.  329,  94  S.  E.  531. 

Reassignment.  —  Upon  hearing  thereof 
the  power  of  the  court  to  order  reassign- 
ment may  be  exercised  more  than  once. 
Kerchner  v.  Singletary,  15  S.  C.  535. 
And  conclusion  of  judge  as  to  the  good 
cause  shown  therefor  will  not  be  dis- 
turbed on  appeal.  Kerchner  v.  Single- 
tary, 15  S.  C.  535. 

But  court  holding  return  valid  against 
all  creditors  but  one  cannot  conditionally 
vacate  it  unless  that  one  be  paid  in  a 
given  time.  Ex  parte  Young,  29  S.  C. 
298,  7  S.  E.  499,  56  L.  R.  A.  48,  58. 

Irregularity  does  not  invalidate  assign- 
ment of  homestead.  Agnew  v.  Adams,  26 
S.  C.  101,  1  S.  E.  414. 

A  void  appraisal  and  assignment  of 
homestead  is  not  res  adjudicata,  and  is 


subject  to  collateral  attack,  and  even  if 
not  void,  it  is  subject  to  attack  by  credi- 
tors not  notified  of  the  proceeding,  even 
after  30  days  from  filing  of  the  return, 
the  time  provided  by  this  section  for  fil- 
ing objections.  Nixon  Gro.  Co.  v.  Spann, 
108  S.  C.  329,  94  S.  E.  531. 

That  appraisers  make  errors  rendering 
assignment  and  appraisal  void  or  defec- 
tive under  this  and  the  following  sec- 
tions, does  not  deprive  a  debtor  of  his 
right  to  homestead.  Nixon  Gro.  Co.  v. 
Spann,  108  S.  C.  329,  94  S.  E.  531. 

Sufficiency  of  return. — A  return  by 
two  of  such  appraisers  all  acting  togeth- 
er and  one  dissenting  from  the  return,  is 
valid.  Carolina  Sav.  Bank  v.  Evans,  28 
S.  C.  521,  6  S.  E.  321. 

Homestead  set  apart  cannot  be  dis- 
turbed.— Where  a  homestead  in  land  was 
once  set  apart  and  duly  recorded,  and  no 
exceptions  were  filed  to  the  return  of  the 
commissioner,  it  could  never  be  sold  to 
satisfy  the  judgment  in  which  it  was  set 
apart,  though  there  may  have  been  er- 
rors of  law  in  the  assignment.  Sloan  v. 
Hunter,  65  S.  C.  235,  43  S.  E.  788. 

Where  a  homestead  is  set  apart  in  1889 
as  against  a  debt  contracted  in  1877,  it 
cannot  be  sold  under  execution  against 
an  administrator  of  the  deceased  judg- 
ment debtor,  though  the  children  are  all 
adults,  living  away  from  the  land,  and 
the  father  and  mother  are  dead.  Sloan 
v.  Hunter,  65  S.  C.  235,  43  S.  E.  788. 

Remedy  against  judgment  debtor  who 
is  a  tenant  in  common  with  others. — 
Where  a  judgment  debtor  is  a  tenant  in 
common  with  others,  judgment  creditor 
has  a  right  to  require  the  sheriff  to  pro- 
ceed under  this  section,  in  the  appoint- 
ment of  appraisers  in  homestead,  and,  if 
the  conditions  justify  it,  to  proceed  un- 
der §  9087,  subject  to  the  prior  right  of 
the  tenants  in  common  to  partition,  in 
which  event  the  judgment  creditor's 
lien  will  be  transferred  to  the  interest 
set  apart  to  judgment  debtor,  with  pro- 
tection to  his  homestead  rights.  Barron 
v.  English,  128  S.  C.  332,  121  S.  E.  782. 

Sale  of  homestead. — One  who,  prior  to 
assignment  for  creditors,  sells  his  home- 
stead, and  puts  the  vendee  in  possession, 
but  retains  the  legal  title,  is  entitled  to  a 
homestead  in  the  land,  or  the  unpaid  pur- 
chase price.  Ex  parte  Allison,  45  S.  C. 
338,  23  S.  E.  62,  1  A.  L.  R.  485. 

Sale  thereof  made  without  claim  or 
objection  does  not  estop  debtor  from 
homestead  in  land.  Myers  v.  Ham,  20  S. 
C.  522,  87  Am.  Dec.  281.  4  L.  R.  A.  (N.  S.) 
369. 

Collateral  attack. — The  sale  cannot  be 
impeached  collaterally.  McKeown  v. 
Carroll,  5  S.  C.  75,  56  L.  R.  A.  52,  75. 

Exceptions  thereto  within  thirty  days 
after  sheriff  filed  it  with  clerk  are  within 
time.  Kerchner  v.  Singletary,  15  S.  C. 
535. 
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The  exceptions  must  be  filed;  per- 
sonal service  on  adverse  party  not  suffi- 
cient. Ex  parte  Ransey,  54  S.  C.  517,  32 
S.  E.  522. 

Creditor  who  has  suit  pending  may  ex- 
cept to  return  by  appraisers  in  proceed- 
ings to  enforce  a  prior  judgment.  In  re 


Wylie,  63  S.  C.  214,  41  S.  E.  320. 

Miscellaneous  references. — As  to  equi- 
table interest  as  homestead,  see  McNair 
v.  Moore.  70  S.  C.  551,  50  S.  E.  197.  As 
to  hearing  on  exceptions  to  the  return 
of  the  commissioners,  see  Bleckley  v. 
Shirley,  58  S.  C.  52,  36  S.  E.  503. 


§  9086.  Return  to  be  recorded. — When  thirty  days  shall  have  elapsed  after 
Ihe  filing  of  the  return  of  said  appraisers,  setting  off  a  homestead  to  any 
debtor,  according  to  the  provisions  of  section  9085,  and  no  exceptions  have 
been  filed  against  such  return,  or  if  such  return  be  finally  heard  and  ap- 
proved, such  debtor  may  have  such  return  recorded  in  the  office  of  the 
register  of  mesne  conveyances  of  the  county  in  which  the  same  is  located; 
and  upon  such  return  being  so  recorded  in  forty  days  after  the  proceedings 
have  become  final,  the  title  to  the  homestead  so  set  off  and  assigned  shall 
be  forever  discharged  from  all  debts  of  said  debtor  then  existing  or  there- 
after contracted. 

1932  Code,  §  9088;  Civ.  C.  '22,  §  5491;  Civ.  C.  '12  §  3712;  Civ.  C.  '02,  §  2627;  G.  S. 
1995;  R.  S.  2127;  1880  (17)  514. 


In  general.  —  The  proceedings  merely 
designate  the  specific  property  to  which 
the  homestead  has  attached.  Ketchin  v. 
McCarley,  26  S.  C.  1,  11  S.  E.  1099,  4  Am. 
St.  Rep.  674,  34  Am.  St.  Rep.  499,  30  L. 
R.  A.  102,  Ann.  Cas.  18C,  152. 

Homestead  set  apart  in  1889  against 
debt  contracted  in  1877  cannot  be  sold 
under  execution  against  administrator  of 
deceased  judgment  debtor,  although 
father  and  mother  be  dead,  and  children 
all  adults  and  living  off  land.  Sloan  v. 
Hunter,  65  S.  C.  235,  43  S.  E.  788. 

Judgment  creditor  which  entered  up 
its  judgment  against  debtor  more  than 
four  months  before  debtor  was  adjudi- 
cated a  bankrupt,  and  proved  his  claim 
in  the  bankruptcy  proceeding,  said  bank- 
rupt never  paid  his  creditors  any  divi- 
dends, and  said  judgment  never  being 
set  aside  or  cancelled  off  record,  there 
being  no  evidence  of  fraud,  cannot  set 
aside  homestead  of  said  debtor,  and 
apply  the  surplus  proceeds,  if  any,  to 
the  satisfaction  of  such  judgment,  since 


the  trustee  in  bankruptcy  did  not  under- 
take administration  of  property  affected. 
W.  C.  Robinson  &  Son  Co.  v.  Gamble,  178 
S.  C.  259;  182  S.  E.,  745. 

Collateral  attack. — No  exceptions  be- 
ing filed,  the  return  cannot  be  collater- 
ally attacked.  Culler  v.  Crim,  52  S.  C.  574, 
30  S.  E.  635,  L.  R.  A.  1917C,  889,  Ann. 
Cas.  14D,  283;  Ex  parte  Ransey,  54  S.  C. 
517.  32  S.  E.  522. 

Failure  to  record  assignment  of  home- 
stead.— Assignment  of  homestead  is  not 
binding  upon  creditors  by  junior  judg- 
ments until  recorded.  Choice  v.  Charles, 
7  S.  C.  171,  87  Am.  Dec.  278. 

Nor  does  it  exempt  the  property  from 
sale  until  returned  and  recorded.  Ryan  v. 
Pettigrew,  7  S.  C.  146,  87  Am.  Dec.  278; 
Bull  v.  Rowe,  13  S.  C.  355;  Youngblood  v. 
Lathen,  20  S.  C.  370. 

A  plat  annexed  to  the  return  need  not 
be  recorded;  and  the  clerk's  failure  to 
record  it  will  not  invalidate  the  assign- 
ments until  recorded.  Choice  v.  Charles, 
7  S.  C.  171,  87  Am.  Dec.  278. 


§  9087.  When  sheriff  shall  sell  premises. — Whenever,  in  the  assignment 
of  a  homestead,  as  provided  in  section  9085,  the  appraisers  shall  find  that 
the  premises  exceed  the  value  of  one  thousand  ($1,000.00)  dollars,  and  that 
the  same  cannot  be  divided  without  injury  to  the  remainder,  they  shall 
make  and  sign,  under  oath,  an  appraisal  thereof,  and  deliver  the  same  to 
the  sheriff,  who  shall  within  ten  days  thereafter  deliver  a  copy  thereof  to 
the  head  of  the  family  claiming  the  homestead,  or  to  some  member  of  the 
family  of  suitable  age  to  understand  the  nature  thereof,  with  a  notice  at- 
tached that  unless  the  person  so  claiming  the  homestead  shall  pay  to  said 
sheriff  the  surplus  of  the  appraised  value  over  and  above  one  thousand 
($1,000.00)  dollars  within  sixty  days  thereafter,  such  premises  will  be  sold; 
and  on  failure  to  pay  such  surplus  in  the  time  limited,  the  sheriff  shall 
advertise  and  sell  the  said  premises,  and  out  of  the  proceeds  of  such  sale 
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shall  pay  into  the  office  of  the  clerk  of  the  circuit  court  one  thousand 
($1,000.00)  dollars,  which  shall  be  applied,  under  the  order  of  the  circuit 
judge,  upon  the  application  of  the  head  of  the  family,  in  the  purchase  of  a 
homestead  of  that  value.  The  residue  in  the  hands  of  the  sheriff,  if  any, 
after  paying  all  expenses  incident  to  the  appraisement  and  the  sale  of  the 
property,  shall  be  applied  by  him  to  any  executions  in  his  hands,  according 
to  law:  provided,  further,  that  no  sale  shall  be  made  unless  a  greater  sum 
than  one  thousand  ($1,000.00)  dollars  shall  be  bid  therefor:  provided, 
further,  that  if,  after  notice,  the  party  claiming  the  homestead  pays,  or 
causes  to  be  paid,  the  surplus  over  one  thousand  ($1,000.00)  dollars,  he 
shall,  upon  recording  the  return  and  receipt  of  the  sheriff  for  such  surplus, 
endorsed  on  said  return,  as  provided  in  preceding  section,  hold  the  prop- 
erty so  appraised  and  set  off,  freed  and  discharged  from  all  debts  and  de- 
mands then  existing  against  such  parties,  but,  as  to  such  surplus,  not  from 
debts  thereafter  contracted,  like  proceedings  to  the  foregoing  being  in  any 
case  allowable  for  the  recovery  of  all  after-contracted  debts. 
1932  Code,  §  9087;  Civ.  C.  '22,  §  5492;  Civ.  C.  '12,  §  3713;  Civ.  C.  '02,  §  2628;  G.  S. 
1996;  R.  S.  2128;  1880  (17)  514. 

See  6892  and  note  thereto.  it  was  not  too  late  for  another  judgment 

Constitutionality.  —  This  section  is  not  creditor  to  object  and  require  a  reassess- 

unconstitutional.   Simonds  v.   Haithcock,  ment.  Ex  parte  Lummus  Cotton  Gin  Co., 

24   S.   C.   207;   Simonds  v.   Haithcock,   26  116  S.  C.  64,  106  S.  E.  861. 

S.  C.  595,  2  S.  E.  616.  Order  to  proceed  according  to  law.  — 

Tender    of    excess    within    time. — Ten-  Upon  confirming  such  return  by  the  ap- 

der  by  defendant  to  the  sheriff  of  the  praisers  the  court  properly  ordered  the 

excess  over  $1,000.00  within  sixty  days  sheriff  to  proceed  according  to  law;  an 

after  the  remittitur  of  judgment  on  ap-  order  of  sale  would  have   been  prema- 

peal  from  hearing  of  return  was  filed  is  ture.  Carolina  Sav.  Bank  v.  Evans,  28  S. 

within    the    time   required.    Simonds    v.  C.  521,  6  S.  E.  321. 

Haithcock,  26  S.  C.  595,  2  S.  E.  616.  Injunction.— As  to  right  to  enjoin  sale 

Where  the  excess  over  $1,000  was  not  on  execution,  see  Brown  v.  Green,  89  S. 

paid  within  60  days  as  required  by  this  c-  326>  71  s-  E-  958>  Ann-  Cas-  18C>  152- 

section,  but  with  the  permission  of  the  Applied,  as  to  assignment  to  judgment 

execution   creditor  was  paid  from  time  debtor,  in  Bank  of  Columbia  v.  Gibbes, 

to  time  until  paid  in  full,  the  assignment  54  S.  C.  579,  32  S.  E.  690. 
of  the  homestead  was  not  complete,  and 

§  9088.  Homestead  to  widow  and  children. — If  the  husband  be  dead,  the 
widow  and  children;  if  the  father  and  mother  be  dead,  the  children  living 
on  the  homestead,  whether  any  or  all  such  children  be  minors  or  not,  shall 
be  entitled  to  have  the  family  homestead  exempted  in  like  manner  as  if  the 
husband  or  parents  were  living;  and  the  homestead  so  exempted  shall  be 
subject  to  partition  among  the  children  of  the  head  of  the  family  in  like 
manner  as  if  no  debts  existed:  provided,  that  no  partition  or  sale  in  that 
case  shall  be  made  until  the  youngest  child  becomes  of  age,  unless,  upon 
proof  satisfactory  to  the  court  hearing  the  case,  such  sale  is  deemed  best 
for  the  interest  of  such  minor  or  minors. 

1932  Code,  §  9088;  Civ.  C.  '22,  §  5493;  Civ.  C.  '12,  §  3714;  Civ.  C.  '02,  §  2629;  G.  S. 
1997;  R.  S.  2129;  1880  (17)  515. 

Cross  references.  —  See  S.  C.   Const.  Strobel,  2  S.  C.  309. 

1895,  Art.  3,  §  28,  and  note  thereto.  See  As  to  inconsistency  of  order  directing 

also  §  6892  and  note  thereto.  partition  of  land  and  order  directing  the 

In  general.  —  The  family  of  a  debtor  assignment   of  homestead,   see  Williams 

who  died  before  the  Constitution  of  1868  v.  Mallory,  33  S.  C.  601,  11  S.  E.  1068, 

is  entitled  to  the  homestead.  In  re  Ken-  119  Am.  St.  Rep.  591. 

nedy,  2  S.  C.  216,  87  Am.  Dec.  464,  56  L.  Widow  and  children.— A  decree  by  de- 

R.  A.  47,  Ann.  Cas.   12B,  261;  Ex  parte  fault   against  widow  and  children  does 
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not  deprive  them  of  homestead  before 
sale.  McMaster  v.  Arthur,  33  S.  C.  512,  12 
S.  E.  308,  56  L.  R.  A.  76. 

A  widow's  claim  of  homestead  cannot 
be  subordinated  to  mortgage  debt  con- 
tracted by  executors  of  her  husband, 
Jeffries  v.  Allen,  29  S.  C.  501,  7  S.  E. 
828,  99  Am.  St.  Rep.  490,  4  L.  R.  A.  (N. 
S.)  392,  nor  barred  by  receipt  of  rents 
and  profits  of  the  land.  Jeffries  v.  Allen, 
29  S.  C.  501,  7  S.  E.  828,  99  Am.  St.  Rep. 
490,  4  L.  R.  A.  (N.  S.)  392. 

Homestead  for  sole  use  of  widow. — 
The  widow  cannot  obtain  homestead  ex- 
emption for  her  sole  use  apart  from  the 
children.  Geiger  v.  Geiger,  57  S.  C.  521, 
35  S.  E.  1031,  1032,  56  L.  R.  A.  41,  58,  4 
L.  R.  A.  (N.  S.)  793,  10  L.  R.  A.  (N.  S.) 
1206,  49  L.  R.  A.  (N  S.)  1076;  Ex  parte 
Worley,  49  S.  C.  41,  26  S.  E.  949,  119  Am. 
St.  Rep.  592. 

A  widow  without  children  is  entitled  to 
homestead.  Moore  v.  Parker,  13  S.  C.  486, 
4  L.  R.  A.  (N.  S.)  391;  Bradley  v.  Rodel- 
sperger,  17  S.  C.  9. 

A  widow  with  no  children  of  her  own 
having  homestead  assigned  to  her  in 
1879,  the  stepchildren,  being  all  adults, 
and  none  residing  with  her,  could  not 
enforce  partition  of  the  land  during  her 
life.  Yoe  v.  Hanvey,  25  S.  C.  94,  56  L.  R. 
A.  78,  4  L.  R.  A.  (N.  S.)  790. 

Effect  of  acceptance  of  dower.  —  By 
accepting  dower  the  widow  is  barred 
from  participation  in  partition  of  home- 
stead. Kennedy  v.  Kennedy,  74  S.  C.  541, 


54  S.  E.  773.  See  also,  Glover  v.  Glover, 
45  S.  C.  51,  22  S.  E.  739,  56  L.  R.  A.  65, 
78,  4  L.  R.  A.  (N.  S.)  792. 

Children  of  deceased  debtor.  —  Only 
one  homestead  can  be  allowed  to  chil- 
dren of  deceased  debtor.  Carolina  Nat. 
Bank  v.  Senn,  25  S.  C.  572,  70  Am.  St. 
Rep.  115,  56  L.  R.  A.  42,  4  L.  R.  A.  (N. 
S.)    395. 

Children  of  age  and  living  apart  from 
their  parents  are  entitled  to  share  in  the 
exemption.  Ex  parte  Worley,  54  S.  C. 
208,  32  S.  E.  307,  71  Am.  St.  Rep.  783,  56 
L.  R.  A.  53,  78,  4  L.  R.  A.  (N.  S.)  790;  49 
S.  C.  41,  26  S.  E.  949,  119  Am.  St.  Rep. 
592. 

A  person  acquiring  land  under  devise 
from  her  grandfather  has  no  homestead 
rights  in  it  by  reason  of  an  assignment  of 
homestead  made  during  her  father's  life- 
time while  he  owned  life  estate  in  the 
land.  Wilson  v.  Counts,  52  S.  C.  218,  29 
S.  E.  649. 

Partition.  —  The  homestead  may  be 
partitioned  between  the  children  on  the 
death  of  the  widow.  Stewart  v.  Blalock, 
45  S.  C.  61,"  22  S.  E.  774,  56  L.  R.  A.  42. 

Where  there  are  no  minor  children  the 
homestead  may  be  partitioned  at  once. 
Saunders  v.  Strobel,  64  S.  C.  489,  42  S.  E. 
429,  4  L.  R.  A.  (N.  S.)  790. 

Applied,  as  to  right  of  widow  and  chil- 
dren to  homestead,  in  Hallman  v.  George, 
70  S.  C.  403,  50  S.  E.  24:  Sloan  v.  Hunter, 
65  S.  C.  235,  43  S.  E.  788. 


§  9089.  No  waiver  to  defeat  homestead — property  aliened  or  mortgaged. — 
No  waiver  of  the  right  of  homestead  shall  defeat  the  right  before  assign- 
ment except  it  be  by  deed  of  conveyance  or  by  mortgage,  and  only  as 
against  the  mortgage  debt;  and  no  judgment  creditors,  or  other  creditor 
whose  lien  does  not  bind  the  homestead  shall  have  any  right  or  equity  to 
require  that  a  lien  which  embraces  the  homestead  and  other  property  shall 
first  exhaust  a  homestead:  provided,  that  after  a  homestead  in  lands  has 
been  set  off  and  recorded  the  same  shall  not  be  waived  by  deed  of  convey- 
ance, mortgage  or  otherwise  unless  the  same  be  executed  by  both  husband 
and  wife  if  both  be  living. 

1932  Code,  §  9089;  Civ.  C.  '22,  §  5494;  Civ.  C.  '12,  §  3715;  Civ.  C.  '02,  §  2630;  G.  S. 
1998;  R.  S.  2130;  1880  (17)  515;  1889  (20)  381;  1896  (22)  191. 

167  S.  C.  296,   166  S.  E.   351. 

Nor  could  grantee's  mortgagee  under 
"two-fund  doctrine"  require  prior  mort- 
gagees to  exhaust  mortgagor's  home- 
stead before  taking  proceeds  from  gran- 
tee's lot.  Ibid. 

Prior  to  the  Amendment  of  1896,  home- 
stead was  barred  by  a  devise  to  pay 
debts.  Beaty  v.  Richardson,  56  S.  C.  173, 
34  S.  E.  73,  46  L.  R.  A.  517,  56  L.  R.  A.  40, 
19  L.  R.  A.  (N.  S.)  469,  28  A.  L.  R.  1136. 

As  to  conveyance  of  homestead  by  the 
head  of  the  family  before  the  Constitu- 
tion of  1895,  see  Watson  v.  Neal,  38  S.  C. 
90,  16  S.  E.  833,  Ann.  Cas.  16D,  1121. 


See  S.  C.  Const.  1895,  Art.  3,  §  28  and 
notes  thereto. 

In  general.  —  Under  Constitution  of 
1868,  junior  judgment  creditors,  but  not 
unsecured  creditors,  could  compel  mort- 
gagee to  exhaust  homestead  before  re- 
sorting to  other  property.  People's  Bank 
v.  Brice,  47  S.  C.  134,  24  S.  E.  1038;  Pear- 
son v.  Pearson,  59  S.  C.  367,  37  S.  E.  917, 
82  Am.  St.  Rep.  846. 

Mortgagor,  conveying  one  of  several 
mortgaged  lots,  could  not  as  against 
grantee's  mortgage  claim  homestead  out 
of  proceeds  of  lot  conveyed.  People's 
Bank  of  Campobello  v.  O'Shields  et  al., 
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Waiver. — Failure  to  demand  homestead 
is  not  a  waiver.  Gray  v.  Putnam,  51  S.  C. 
97,  28  S.  E.  149,  L.  R.  A.  1915A,  424. 

Joint  execution  by  husband  and  wife 
was  held  unnecessary  to  waive  home- 
stead, where  bankrupt  failed  to  record 
proceedings  in  bankruptcy  setting  aside 
homestead.  Baker  v.  DeWitt,  140  S.  C. 
114,   138  S.  E.  626. 

Devise. — As  to  right  of  husband  to  de- 
vise homestead  lands  and  vest  in  devisee 
a  good  title,  as  against  the  claim  of  home- 
stead by  his  children,  see  Bostick  v. 
Chovin,  55  S.  C.  427,  33  S.  E.  508,  56  L. 
R.  A.  40. 


Mortgages. — As  to  rights  of  mortga- 
gees where  lands  mortgaged  before  as- 
signment of  mortgage,  see  Farmers'  Mut. 
Ins.  Ass'n  v.  Burch,  47  S.  C.  453,  25  S.  E. 
211,  58  Am.  St.  Rep.  899,  34  L.  R.  A.  806; 
Craig  v.  Miller,  41  S.  C.  37,  19  S.  E.  192. 
As  to  sale  under  foreclosure  of  mort- 
gages and  judgments,  see  Bradford  v. 
Buchanan,  39  S.  C.  237,  17  S.  E.  501. 

Land  under  contract  to  sell. — As  to 
homestead  in  proceeds  of  sale  of  land 
under  contract  to  sell,  see  Ex  parte  Alli- 
son, 45  S.  C.  338,  23  S.  E.  62,  1  A.  L.  R. 
485.  See,  also,  Hendrix  v.  Seaborn,  25  S. 
C.  481,  60  Am.  Rep.  520,  56  L.  R.  A.  40. 


§  9090.  Homestead  in  personal  property. — The  personal  property  of  the 
head  of  any  family  residing  in  this  State,  whether  entitled  to  a  homestead 
exemption  or  not,  to  the  extent  of  five  hundred  dollars,  shall  be  exempt 
from  attachment,  levy  or  sale;  and  the  personal  property,  consisting  of 
necessary  wearing  apparel,  and  tools  and  implements  of  trade,  not  to  ex- 
ceed the  value  of  three  hundred  dollars,  the  property  of  any  person  not 
the  head  of  a  family,  shall  be  exempt  from  attachment,  levy  or  sale.  In  case 
the  right  of  such  exemption  be  disputed  by  the  creditors,  the  officer  in 
whose  hands  the  process  is  lodged  shall  cause  the  same  to  be  ascertained 
and  appraised,  subject  to  the  right  of  either  creditor  or  debtor  to  except  to 
the  same,  as  provided  by  law;  and  all  exempted  property,  so  ascertained 
and  appraised,  by  appraisers  appointed  and  sworn  for  that  purpose,  and 
the  return  of  which  has  been  duly  made,  filed  and  recorded,  as  provided 
in  sections  9085  and  9086,  shall  vest  absolutely  in  the  party,  freed  from  all 
debts  of  the  debtor  then  existing  or  thereafter  contracted,  whether  such 
debtor  retain  or  sell  the  property. 

1932  Code,  §  9090;  Civ.  C.  '22,  §  5495;  Civ.  C.  '12,  §  3716;  Civ.  C.  '02,  §  2631;  G.  S. 
1999;  R.  S.  2131;  1896  (22)  192;  1904  (24)  412. 


In  general. — The  Legislature  could  ex- 
empt as  homestead  only  such  articles  of 
personal  property  as  were  enumerated  in 
Article  II,  §  32,  of  the  Constitution  of 
1868,  before  it  was  amended  in  1880. 
Duncan  v.  Barnett,  11  S.  C.  333,  32  Am. 
Rep.  476,  Ann.  Cas.  12B,  259. 

Before  such  amendment  in  1880  only 
such  articles  of  personal  property  as 
were  named  in  the  Constitution  could  be 
assigned  as  homestead.  Duncan  v.  Bar- 
nett, 11  S.  C.  333,  32  Am.  Rep.  476,  Ann. 
Cas.   12B,  259. 

Prior  to  the  amendment  of  the  Consti- 
tution in  1880,  it  did  not  exempt  money 
from  seizure.  Union  Bank  v.  Northrop, 
19  S.  C.  473. 

Constitutionality.  —  This  exemption  of 
personal  property,  whether  the  party  was 
entitled  to  homestead  in  land  or  not,  was 
constitutional  before  the  amendment  to 
the  Constitution  in  1880.  Oliver  v.  White, 
18  S.  C.  235,  240,  44  Am.  Rep.  603,  95 
Am.  -St.  Rep.  119. 

Exemption  in  money.  —  A  judgment 
debtor  is  entitled  to  homestead  exemp- 
tion in  money.  Gray  v.  Putnam,  51  S.  C. 
97,  28  S.  E.  149,  L.  R.  A.  1915A,  424. 


An  automobile  is  not  exempt  in  hands 
of  one  not  the  head  of  a  family.  Eastern 
Mfg.  Co.  v.  Thomas,  82  S.  C.  509,  64  S. 
E.  401,  49  L.  R.  A.  (N.  S.)  691,  Ann.  Cas. 
17D,  97,  2  A.  L.  R.  827,  28  A.  L.  R.  76. 

Brother  living  with  sister  in  her  house 
is  head  of  a  family  and  is  entitled  to 
chattel  exemption.  Moyer  v.  Drummond, 
32  S.  C.  165,  10  S.  E.  952.  17  Am.  St.  Rep. 
850.  70  Am.  St.  Rep.  107,  7  L.  R.  A.  747, 
64  L.  R.  A.  560,  4  L.  R.  A.   (N.   S.)  384. 

A  partner  is  entitled  thereto  against 
his  individual  creditors  out  of  his  inter- 
est in  partnership  assets  after  the  part- 
nership debts  are  paid.  Moyer  v.  Drum- 
mond, 32  S.  C.  165,  10  S.  E.  952,  17  Am. 
St.  Rep.  850,  70  Am.  St.  Rep.  107,  7  L. 
R.  A.  747,  64  L.  R.  A.  560,  4  L.  R.  A. 
(N.  S.)  384;  Regenstein  v.  Pearlstein,  32 
S.  C.  437,  11  S.  E.  298,  17  Am.  St.  Rep. 
865,  4  A.  L.  R.  301,  313. 

Marriage  after  levy. — As  to  effect  of 
marriage  after  levy  and  before  sale,  see 
Rollings  v.  Evans,  23  S.  C.  316,  4  L.  R. 
A.   (N.  S.)   379,  Ann.  Cas.   13B,   1150. 

If  heed  of  family  at  the  time,  he  is  en- 
titled to  exemption.  Chafee  &  Co.  v. 
Rainey,  21   S.  C.   11,  4  L.   R.   A.    (N.   S.) 


Page  1297  Homesteads  §  9092 

368,  10  A.  L.  R.  533,  544,  585.  1150;  In  re  Worley's  Estate,  49  S.  C.  41, 

Exception  to  return.  —  A  simple  con-  26  S.  E.  949,  119  Am.  St.  Rep.  592. 

tract  creditor,  having  suit  pending,  may  Procedure  exclusive. — Circuit  court  has 

except  to  return  of  commissioners.  In  re  no  original  jurisdiction  of  proceeding  to 

Wylie,  63  S.  C.  214,  41  S.  E.  320.  set    off    homestead    in    personalty,    and 

See  generally,  as  to  personalty,  Pender  statutory   machinery   and   procedure   are 

v.  Lancaster,  14  S.  C.  25,  37  Am.  Rep.  720,  exclusive.  In  re  Brandenburg,  164  S.  C. 

4  L.  R.  A.   (N.   S.)   368,  Ann.  Cas.   13B,  460,  162  S.  E.  432. 

§  9091.  When  a  married  woman  has  homestead. — In  case  any  woman,  hav- 
ing a  separate  estate,  shall  be  married  to  the  head  of  a  family  who  has  not 
his  own  sufficient  property  to  constitute  a  homestead,  as  hereinbefore  pro- 
vided, said  married  woman  shall  be  entitled  to  a  like  exemption,  to  be 
ascertained  and  set  off  in  the  same  way,  and  with  the  same  effect,  as  pro- 
vided for  the  head  of  a  family:  provided,  that  there  shall  not  be  an  allow- 
ance of  more  than  one  thousand  ($1,000.00)  dollars'  worth  of  real  estate,  and 
not  more  than  five  hundred  ($500.00)  dollars'  worth  of  personal  property, 
to  the  husband  and  wife  jointly. 

1932  Code,  §  9091;  Civ.  C.  '22,  §  5496;  Civ.  C.  '12,  §  3717;  Civ.  C.  '02,  §  2632;  G.  S. 
2C00;  R.  S.  2132;  1880  (17)  516. 

The   lands   of   husband   and   wife   are  husband's    homestead    rights    in    wife's 

taken   together   to   make  up   homestead,  property,   see   McClenaghan   v.   McEach- 

McClenaghan  v.  McEachern,  47  S.  C.  446,  ern,  56  S.  C.  350,  34  S.  E.  627. 
25  S.  E.  296,  102  Am.  St.  Rep.  397.  As  to 

§  9092.  When  property  not  exempt  from  levy  and  sale. — The  exemptions 
contained  in  the  preceding  sections  shall  not  extend  to  an  attachment,  levy 
or  sale  in  any  mesne  or  final  process  to  secure  or  enforce  the  payment 
either  of  taxes  or  of  obligations  contracted  for  the  purchase  of  said  home- 
stead, or  the  erection  or  making  of  improvements  or  repairs  thereon,  or 
for  the  purchase  of  said  personal  property:  provided,  the  court  or  authority 
issuing  said  process  shall  certify  thereon  that  the  same  is  issued  for  some 
one  or  more  of  said  purposes  and  no  other:  provided,  further,  the  yearly 
products-of  said  homestead  shall  be  subject  to  attachment,  levy  and  sale  to 
secure  or  enforce  the  payment  of  obligations  contracted  for  provisions  or 
other  necessary  articles  purchased,  or  advances  in  money  or  merchandise 
procured  to  be  used  or  expended  in  the  production  of  the  same,  or  of  other 
obligations  contracted  in  the  production  of  the  same,  and  of  none  other; 
but  the  court  issuing  the  process  therefor  shall  certify  thereon  that  the 
same  is  issued  for  the  said  purpose  and  no  other. 

1932  Code.  §  9092;  Civ.  C.  '22,  §  5497;  Civ.  C.  '12,  §  3718;  Civ.  C.  '02,  §  2S33;  G.  S. 
2001;  R.  S.  2133;  1896  (22)  192. 

See  S.  C.  Const.,  1895,  Art.  3,  §  28,  and  purchase  money.  Calhoun  v.  Calhoun,  2 

notes   thereto.  S.   C.   283,   99  Am.  Dec.   575,   86   Am.   St. 

Purchase  money. — Money  lent  to  pur-  Rep.   175,   52  L.   R.  A.   (N.  S.)   543,   Ann. 

chase    lands     is     not    purchase     money.  Cas.  16C,  947.  But  there  is  against  a  pro- 

Amick  v.  Amick,  59  S.  C.  70,  37  S.  E.  39,  cess  on  bond  for  the  purchase  money  in 

41,  86  Am.  St.  Rep.  182,  L.  R.  A.  1916E,  part  only  and  for  other  purposes.  Burn- 

882.  side  v.  Watkins,  30  S.  C.  459,  9  S.  E.  518, 

Judge  may  certify  that  judgment  is  for  Ann.  Cas.   14A,  655. 

purchase  money,  although  not  so  stated  A    note    for    money    borrowed    to    pay 

in   the   complaint   and   at   a   subsequent  purchase  money  is  not  a  contract  for  the 

term  of  the  court.   Green  v.   Spann,   25  purchase   of  the   homestead,    Calmes   v. 

S.  C.  273;  Burnside  v.  Watkins,  30  S.  C.  McCracken,  8  S.  C.  87,  86  Am.  St.  Rep. 

459,  9  S.  E.  518,  Ann.  Cas.  14A,  655;  Will-  182,    52   L.   R.   A.    (N.   S.)    553,   L.   R.    A. 

ingham  v.  Willingham,  55  S.  C.  441,  33  S.  1915E,  882,  nor  is  a  new  bond  given  and 

E.  500.  accepted     for     old     bond    for     purchase 

There  is  no  homestead  against  debt  for  money.  Adams  v.  Agnew,  15  S.  C.  36. 
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As  to  obligation  for  purchase  money, 
see  McNair  v.  Moore,  64  S.  C.  82,  41  S. 
E.  829,  13  L.  R.  A.  (N.  S.)  170,  Ann.  Cas. 
17C,   997. 

City  taxes.  —  There  is  no  homestead 
against  city  taxes.  Oliver  v.  White,  18  S. 
C.  235,  44  Am.  Rep.  603,  95  Am.  St.  Rep. 
119. 

Improvements. — There  is  no  exemp- 
tion against  debt  for  improvements  on 
the  homestead.  Allen  v.  Harley,  3  S.  C. 
412,  87  Am.  Dec.  467,  45  Am.  St.  Rep. 
384,  L.  R.  A.  1918D,  1057,  Ann. -Cas.  17E, 
751;  All  v.  Goodson,  33  S.  C.  229,  11  S. 
E.  703. 

In  action  to  subject  land  occupied  as  a 
homestead,  and  conveyed  by  husband  to 
his  wife,  to  a  judgment  secured  against 
the  husband,  the  fact  that  the  judgment 
did  not  recite  that  it  was  for  purchase 
price  of  improvements  on  property  was 
immaterial,  where  the  decree  in  pres- 
ent case  contained  such  a  finding.  Betts 
&  Co.  v.  Richardson,  112  S.  C.  279,  99  S. 
E.  815. 

Products  of  homestead.  —  Under  this 
section  providing  that  the  products  of  a 
homestead  shall  be  subject  to  the  pay- 
ment of  obligations  contracted  for  their 
productions,  where  the  landlord  signed 
the  tenant's  note  given  in  payment  for 
fertilizer,  he  was  entitled  to  recover  as 
one  making  agricultural  advances.  White 
v.  Barberry,  103  S.  C.  223,  88  S.  E.  132. 

Purchaser  at  tax  sale  takes  free  from 
claim  of  homestead.  Shell  v.  Duncan,  31 
S.  C.  547,  548.  10  S.  E.  330,  97  Am.  St. 
Rep.  656,  5  L.  R.  A.  821,  18  L.  R.  A.  79, 


24  L.  R.  A.  (N.  S.)  1294,  Ann.  Cas.  13B, 
520. 

Certificate  of  endorsement  required 
only  simplifies  the  proof  of  the  fact;  but 
when  the  fact  appears  otherwise  it  is 
not  necessary  to  protect  sheriff  in  selling. 
Adams  v.  Agnew,  15  S.  C.  36;  Oliver  v. 
White,  18  S.  C.  235,  44  Am.  Rep.  603,  95 
Am.  St.  Rep.  119. 

Certificate  not  being  endorsed  on  the 
process  for  purchase  money,  homestead 
is  allowed.  Adams  v.  Agnew,  15  S.  C.  36. 

But  such  certificate  cannot  be  endorsed 
on  process  for  purchase  money  in  part 
only.  Burnside  v.  Watkins,  30  S.  C.  459, 
9  S.  E.  518,  Ann.  Cas.  14A,  655. 

And  homestead  is  not  allowed  where 
such  certificate  was  not  endorsed  in  exe- 
cution for  city  taxes.  Oliver  v.  White,  18 
S.  C.  235,  44  Am.  Rep.  603,  95  Am.  St. 
Rep.    119. 

Such  certificate  is  necessary  as  to  real 
estate.  Burnside  v.  Watkins,  30  S.  C.  459, 
9  S.  E.  518,  Ann.  Cas.  14A,  655.  But  it 
seems  not  to  be  as  to  personalty,  though 
not  determined.  Lorenz  v.  Salley.  32  S.  C. 
365,  11  S.  E.  206,  17  Am.  St.  Rep.  862, 
109  Am.  St.  Rep.  449. 

Action  in  equity  for  appointment  of  re- 
ceiver of  crops,  which  owner  is  dispos- 
ing of  to  defraud  holder  of  judgment 
against  him  for  labor  in  crops,  levying 
of  execution  under  judgment  having 
been  enjoined,  may  be  maintained.  Hol- 
laday  v.  Hodge,  84  S.  C.  109,  65  S.  E.  1019. 

Applied  in  Odom  v.  Burch,  52  S.  C.  305, 
29  S.  E.  726;  Burnside  v.  Watkins,  32  S. 
C.  247,  10  S.  E.  960. 


§  9093.  When  court  may  order  sale  of  homestead  to  be  reserved  in  money. 
— Whenever  in  any  cause  now  or  hereafter  impending  in  the  court  of  com- 
mon pleas  in  any  county  of  this  State  the  question  of  the  right  of  any  par- 
ties to  a  homestead  or  other  like  exemption  in  and  to  any  property  involved 
in  said  cause  shall  be  made  and  adjudicated  or  otherwise  brought  to  the 
attention  of  the  court,  it  shall  be  competent  for  the  court  in  all  cases  where 
the  real  property  in  respect  to  which  the  homestead  is  claimed  shall  be 
found  by  said  court  to  exceed  the  sum  of  one  thousand  dollars,  and  in  all 
cases  where  the  personal  property  in  respect  to  which  an  exemption  is 
claimed  shall  be  found  by  said  court  to  exceed  the  sum  of  five  hundred 
dollars,  in  its  discretion,  either  direct  a  sale  of  the  entire  property  and  to 
provide  for  the  payment  of  the  amount  of  the  exemption  out  of  the  pro- 
ceeds of  sale,  or  it  may,  where  a  division  in  kind  shall  appear  to  said  court 
to  be  practicable,  direct  that  the  homestead  and  personal  property 
exempted  or  either  be  assigned  as  otherwise  provided  in  this  chapter.  In 
cases  where  the  property  shall  be  so  sold  as  above  and  a  sum  of  money  shall 
be  taken  from  the  proceeds  of  sale  as  the  exempted  property,  the  court  shall 
make  such  order  relative  to  the  investment  or  other  disposition  thereof  as 
shall  secure  the  rights  of  all  parties  interested. 

1932  Code,  §  9093;  Civ.  C.  '22,  §  5498;  Civ.  C.  '12,  §  3719;  Civ.  C.  '02,  §  2634;  R.  S. 
2133a;  1896   (22)   193. 

See  section  6892  and  note  thereto.  See      also,  S  .C.  Consti.,  1895,  art.  3,  section  28. 
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§  9094.     How  homestead  set  off  when  no  process  lodged — how  confirmed. — 

Whenever  the  head  of  any  family,  married  woman,  widow,  or  children, 
shall  be  entitled  to  an  estate  or  right  of  homestead  as  hereinbefore  pro- 
vided, and  no  process  has  been  lodged  with  any  officer  against  such  home- 
stead, the  party  or  parties  entitled  to  such  homestead  may  apply  at  any 
time  by  petition  to  the  master  of  said  county,  or  if  there  be  no  master 
therein,  then,  and  in  that  event,  to  the  clerk  of  the  court  for  said  county, 
to  have  the  same  appraised  and  set  off.  The  master,  or  if  there  be  no  master 
in  said  county,  the  clerk  of  the  court  shall,  thereupon,  after  giving  public 
notice  by  advertising  the  intention  of  such  party  or  parties  to  have  his 
or  their  homesteads  set  off,  once  a  week  for  four  weeks,  in  paper  published 
in  the  county  where  the  land  lies,  and  in  case  no  paper  is  published  in  the 
county,  then  by  posting  the  notice  on  the  door  of  his  office  and  in  three 
other  public  places,  for  a  like  length  of  time,  appoint  three  disinterested 
persons,  resident  in  the  county,  who,  having  been  duly  sworn,  shall  pro- 
ceed to  appraise  in  the  manner  hereinbefore  provided,  and  set  off,  by 
metes  and  bounds,  such  homestead,  and  make  return  to  him.  If  no  com- 
plaint shall  be  made  by  any  creditor,  or  other  person  interested,  against 
said  appraisal  and  setting  off  of  the  homestead  within  .thirty  days  after  the 
return  of  the  appraisers,  the  same  shall  be  confirmed  by  the  circuit  court 
at  the  next  ensuing  term  thereof,  and  shall  be  recorded  as  provided  in  sec- 
tion 9086:  provided,  that  no  appraisement  shall  be  made  or  return  filed  un- 
til the  notice  has  expired.  But  if  exceptions  to  such  appraisement  and  re- 
turn be  filed  by  any  person  interested  therein,  within  the  said  period  of 
thirty  days  after  filing  the  return  of  said  appraisers,  the  circuit  court,  upon 
good  cause  being  shown,  may  order  a  reappraisement  and  assignment  of  the 
homestead  by  other  appraisers  to  be  appointed  by  the  court.  Personal  prop- 
erty, to  the  extent  and  of  the  kind  hereinbefore  stated,  may  be  exempted 
and  set  off  in  like  manner. 

1932  Code.  §  9094;  Civ.  C.  '22,  §  5499;  Civ.  C.  '12,  §  3720;  Civ.  C.  '02,  §  2635;  G.  S. 
2002;  R.  S/2134;  1880  (17)  516. 

Mode     of    setting-off     exclusive.— The  39,  13  L.  R.  A.  (N.  S.)  171,  43  L.  R.  A.  (N. 

mode  of  setting  off  a  homestead,  as  reg-  S.)   693,  L.  R.  A.   1917E,  285,  Ann.  Cas. 

ulated    by    this    section,     is    exclusive.  14B,  952,  Ann.  Cas.  15C,  1087,  1093;  Na- 

People's  Bank  v.  Brice,  47  S.  C.  134,  24  tional  Bank  v.  Kinard,  28  S.  C.  101,  5  S. 

S.  E.  1038.  E.  464. 

Jurisdiction. — The  application  must  be  The  Circuit  Court  has  not  original  ju- 

made  to  the  master  or  clerk  of  court;  the  risdiction.  Brown  v.  Williamson,  37  S.  C. 

jurisdiction    conferred    is    exclusive.    Ex  181,  15  S.  E.  926. 

parte  Lewie,  17  S.  C.  153;  Ex  parte  Ray,  "Process." — A   decree   for   the   sale   of 

20   S.   C.   246;   Myers  v.   Ham,   20   S.   C.  land   may   be   considered    "process"   and 

522,  87  Am.  Dec.  281,  4  L.  R.  A.  (N.  S.)  justify    an    application    to    the    master. 

369.  McMaster  v.  Arthur,  33  S.  C.  512,  12  S. 

And  the  proceeding  cannot  be  origin-  E.  308,  56  L.  R.  A.  76. 

ally   instituted  in  the   court   of  common  A   childless   widow   is   entitled   to   this 

pleas.    Scruggs    v.    Foot,    19    S.    C.    274;  remedy.  Moore  v.  Parker,  13  S.  C.  486,  4 

Myers  v.  Ham,  20  S.  C.  522,  87  Am.  Dec.  L.  R.  A.  (N.  S.)  391. 

281,  4  L.  R.  A.  (N.  S.)  369;  Brown  v.  Wil-  Exceptions  to  homestead  need  not  be 

liamson,  37  S.  C.  181,  15  S.  E.  926.  filed  before  the  return  of  the  appraisers 

The    circuit    court    may    adjudge    the  to  the  master.  Ex  parte  Kurz,  24  S.  C. 

right   of   homestead   in   action   properly  468. 

pending  when  necessary  to  its  determi-  Creditors  entitled  to  except  to  return. 

nation.  Munro  v.  Jeter,  24  S.  C.  29,  56  L.  — The  legislature  did  not  intend  to  limit 

R.  A.  61,   1  A.  L.  R.   1332;  Swandale  v.  the  right  to  except  to  the  return  of  the 

Swandale,  25  S.  C.  389,  102  Am.  St.  Rep.  appraisers  to  any  particular  creditor  or 

390;  Bridgers  v.  Howell,  27  S.  C.  425,  3  class  of  creditors.  In  re  Wylie,  63  S.  C. 

S.  E.  790,  84  Am.  St.  Rep.  442,  19  L.  R.  A.  214,  41  S.  E.  320,  322. 
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Proceeding    for    homestead    and    parti-  In  re  Worley's  Estate,  49  S.  C.  41,  26  S. 

tion. — It  is  inconsistent  to  maintain  sep-  E.  949,  119  Am.  St.  Rep.  592.  As  to  de- 

arate  proceedings  for  homestead  and  par-  termination  of  value  of  homestead  rights, 

tition  at  the  same  time.  Williams  v.  Mai-  see  Gibbs  v.  Hunter,  99  S.  C.  410,  83  S. 

lory,  33  S.  C.  601,  11  S.  E.  1068,  119  Am.  E.   606. 

St.   Rep.  591.  See  generally.  Ex  parte  Miley,  73  S.  C. 

Miscellaneous  references. — As  to  home-  325,  53  S.  E.  535. 
stead  rights  of  widow  and  children,  see 

§  9095.  Penalty  for  violation  by  officers. — No  sheriff,  constable  or  other 
officer,  whose  duty  it  is  to  enforce  executions,  shall  proceed  in  any  other 
manner  than  is  prescribed  in  this  chapter;  and  should  any  officer  sell  any 
real  estate,  or  sell  or  remove  any  personal  property,  in  violation  of  the 
provisions  of  this  chapter,  and  of  section  28  of  article  III  of  the  Constitu- 
tion of  the  State  of  South  Carolina,  he  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall,  for  the  first  offense,  be  fined  in  the  sum 
of  not  less  than  five  hundred  ($500.00)  dollars,  nor  more  than  one  thousand 
($1,000.00)  dollars,  and,  upon  conviction  for  the  second  offense,  his  office 
shall  be  deemed  vacant;  and,  in  either  case,  he  shall  be  liable  in  damages, 
to  the  parties  injured,  for  all  injuries  by  reason  of  his  wrongful  levy  or  sale. 
1932  Code,  §  9095;  Civ.  C.  '22,  §  5500;  Civ.  C.  '12,  §  3721;  Civ.  C.  '02,  §  2~636;  G.  S. 
2003;  R.  S.  2135;  1880  (17)  517. 

See  S.  C.  Const.,  1895,  art.  3,  §  28,  and  execution,  claimed  as  a  homestead,  where 

notes   thereto.  he  is  not  indemnified  by  plaintiff  in  exe- 

In  general.  —  Demand  for  homestead  cution.  Corry  v.  Tate,  48  S.  C.  548,  26  S. 

was  necessary  to  create  liability  for  dam-  E.  794,  95  Am.  St.  Rep.  131. 

ages,  prior  to  this  Act.  Oliver  v.  White,  Wrongful  levy  and  sale.  —  As  to  suit 

18  S.  C.  235,  44  Am.  Rep.  603,  95  Am.  St.  against  sheriff  to   recover   damages   for 

Rep.    119.  wrongful  levy  and  sale,  see  Bradford  v. 

Refusal  of  sheriff  to  sell.— A  sheriff  is  Buchanan.   39   S.   C.   237,   17   S.   E.   501. 
not  in  default  for  refusing  to  sell  land  on 

§  9096.  Compensation  of  appraisers,  surveyor,  magistrate  and  master  or 
clerk. — Appraisers  appointed  to  set  off  the  homestead  under  this  chapter, 
shall  receive  as  compensation  for  such  service  two  dollars  each  day,  and 
five  cents  a  mile  for  every  mile  of  necessary  travel.  The  surveyor  shall  re- 
ceive five  ($5.00)  dollars  for  all  services  incidental  to  setting  off  the  home- 
stead, but  exclusive  of  all  necessary  disbursements.  The  magistrate  or 
other  officer  who  qualifies  the  appraisers  shall  receive  for  such  service 
seventy-five  cents,  and  five  cents  a  mile  for  every  mile  of  necessary  travel. 
The  surveyor  shall  receive  for  his  services  a  sum  not  exceeding  ten  ($10.00) 
dollars.  The  foregoing  fees  shall  be  paid  by  the  officer  executing  the  pro- 
cess out  of  the  property  of  the  debtor,  or,  in  case  of  the  homestead  set  off 
to  the  widow  or  minor  children,  out  of  the  estate  of  the  deceased,  by  the 
executor  or  administrator  thereof:  provided,  that  the  officer,  before  setting 
off  the  homestead  and  exemption,  in  any  case,  shall  be  entitled  to  demand 
and  receive  from  the  defendant  in  execution,  in  advance,  a  sum  of  money 
sufficient  to  cover  the  necessary  fees  and  costs  herein  allowed.  Whenever 
a  homestead  is  set  off  as  provided  in  section  9094,  the  master  or  clerk,  as 
the  case  may  be,  shall  receive  as  compensation  five  dollars  for  all  services, 
including  the  record  of  the  proceedings,  but  excluding  the  advertising, 
which  shall  not  exceed  five  dollars,  and  which  fees  and  costs  shall  be  paid 
in  advance  by  the  party  claiming  the  homestead  and  exemption. 

1932  Code,  §  9096;  Civ.  C.  '22,  5501;  Civ.  C.  '12,  §  3722;  Civ.  C.  '02,  §  2637;  G.  S. 
2004;  R.  S.  2136;  1880  (17)  517. 

See  §§  4947  and  4961  herewith  as  to  pay  of  magistrates  and  appraisers. 
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CHAPTER  181 
Assignments  for  the  Benefit  of  Creditors 


9097.  Creditors  as  agents  to  act  with  as- 
signees. 

9098,  9099.  Meeting  of  creditors. 

9100.  Majority  of  debts  represented  gov- 
ern. 

9101.  Failure     of     creditors     to     appoint 
agent. 

9102.  Deposit  of  proceeds. 


9103.  Umpire    in    case    of   disagreement. 

9104.  Quarterly    statement    of    proceed- 
ings. 

9105.  Commissions. 

9106.  Preferential   assignments. 

9107.  Transactions  within  90  days  of  in- 
solvency. 

9108.  Attack  of  assignment. 


§  9097.  Creditors  to  appoint  agents  to  act  with  assignees. — Whenever  any 
debtor  shall  assign  his  or  her  property,  for  the  benefit  of  his  or  her  credit- 
ors, it  shall  be  lawful  for  the  said  creditors  to  name  and  appoint  an  agent 
or  agents,  equal  in  number  to  the  assignees,  to  act  in  their  behalf,  jointly 
with  the  assignee  or  assignees  named  and  appointed  by  the  assignor. 

1932  Code,  §  9097  Civ.  C.  '22,  §  5502;  Civ.  C.  '12,  §  3723;  Civ.  C.  '02,  §  2638;  G.  S. 
2005;  R.  S.  2137;  1828  (6)  365. 


Construed  as  subordinate  to  bank- 
ruptcy law. — This  chapter  must  be  con- 
strued as  subordinate  to  the  bankruptcy 
law,  and  in  so  far  as  it  conflicts,  sus- 
pended while  the  Bankruptcy  Act  con- 
tinues in  force.  Ex  parte  Chase,  62  S.  C. 
353,  38  S.  E.  718. 

Effect  of  assignment. — The  assignment 
vests  all  the  estate  of  the  debtor  in  the 
assignee  upon  his  acceptance,  Cohen  v. 
Gibbes,  1  Hill  206;  Wallace  v.  Foster.  15 
S.  C.  214;  Miller  v.  Sligh,  10  Rich.  Eq. 
247;  Bryce  &  Co.  v.  Foot,  25  S.  C.  467,  58 
Am.  St.  Rep.  89,  26  L.  R.  A.  593,  30  L. 
R.  A.  484,  subject  to  unrecorded  mort- 
gage, Grube  v.  Lilienthal,  51  S.  C.  442,  29 
S.  E.  230;  Summers  v.  Brice,  36  S.  C.  204, 
15  S.  E.  374,  without  the  assent  of  the 
creditors.  Tennant  v.  Stoney,  1  Rich.  Eq. 
222,  44  Am.  Dec.  213,  90  Am.  Dec.  507, 
20  L.  R.  A.  803,  24  L.  R.  A.  374,  54  L. 
R.  A.  348,  L.  R.  A.  1918B,  1026,  Ann. 
Cas.    13A,    818. 

But  upon  failure  of  acceptance  the  title 
remains  in  the  assignor.  Brooks  v. 
Brooks,  12  S.  C.  422,  13  L.  R.  A.  (N.  S.) 
515,  33  L.  R.  A.   (N.  S.)   669. 

It  is  not  revokable  at  will  of  assignor. 
Beall  v.  Lowndes,  4  S.  C.  258,  22  Am.  St. 
Rep.  761:  Shubar  v.  Winding,  Chev.  218, 
37  L.  R.  A.  358. 

Suit  for  assets. — The  assignee  should 
sue  alone  for  the  assets.  Salas  v.  Cay, 
etc..  Co.,  12  Rich.  558. 

He  may  have  the  creditors,  who  ob- 
tained judgment  against  the  assignor  af- 
ter the  assignment,  restrained  from  en- 
forcing it  against  the  assets.  Howard  v. 
Cannon,  11  Rich.  Eq.  23,  75  Am.  Dec.  736. 

Payment  to  creditor  after  notice  of  as- 
signment.— Payment  by  the  debtor  to  the 
creditor  after  notice  of  the  assignment  is 
invalid.  Tibbetts  v.  Weaver,  5  Strob.  144. 

Discount  of  creditor's  debt  to  assignor. 
— The  creditor  of  the  assignor  cannot  dis- 
count his   debt  to  the  assignor  with   a 


after  assignment.  Nettles  v.  Huggins,  8 
Rich.  273,  47  Am.  St.  Rep.  593,  17  L.  R. 
A.  461,  23  L.  R.  A.  319,  Ann.  Cas.  14D, 
748. 

The  assignee  may  prosecute  a  suit  be- 
gun by  the  debtor  before  the  assignment. 
Cleverly  v.  McCullough,  6  Rich.  517. 

But  the  assignee  cannot  warrant  the 
real  estate  he  sells.  Welsh  v.  Davis,  3  S. 
C.  110.  16  Am.  Rep.  690. 

Foreign  assignments. — The  provisions 
of  this  section  as  to  the  administration  of 
the  assigned  estate  do  not  apply  to  for- 
eign assignments,  and  do  not  render 
them  void.  Russell  v.  Tunno,  etc.,  Co.,  11 
Rich.  303,  17  L.  R.  A.  85,  23  L.  R.  A.  35, 
35  L.  R.  A.  332. 

But  assignments  executed  in  other 
states  containing  provisions  in  conflict 
with  those  of  this  chapter  are  void.  Shel- 
don v.  Blanvelt,  29  S.  C.  453,  7  S.  E.  593, 
13  Am.  St.  Rep.  749,  55  Am.  St.  Rep.  775, 
58  Am.  St.  Rep.  92,  1  L.  R.  A.  685,  23  L. 
R.  A.  37;  Ayers  v.  Des  Portes,  56  S.  C. 
544,  35  S.  E.  218,  65  L.  R.  A.  361. 

Powers  and  responsibility  of  agents. — 
The  agents  appointed  have  joint  power 
and  responsibility  with  the  assignee.  Otis 
Mills  &  Co.  v.  Dickson,  6  Rich.  487,  23 
Am.  St.  Rep.  105,  60  Am.  St.  Rep.  643, 
54  L.  R.  A.  759;  Miller  v.  Sligh,  10  Rich. 
Eq.  247.  They  are  both  trustees.  Miller  v. 
Sligh,  10  Rich.  Eq.  247;  Mclntyre  v.  Mc- 
Clenaghan,  12  S.  C.  185;  Ex  parte  Wig- 
gins, 1  Hill  Eq.  353,  354;  Farrar  v.  Far- 
ley, 3  S.  C.  11,  136  Am.  St.  Rep.  813. 

But  each  is  liable  only  for  his  own  acts, 
and  not  for  the  acts  of  the  others,  ex- 
cept where  he  has  contributed  to  them. 
Miller  v.  Sligh,  10  Rich.  Eq.  247. 

Neither  can  buy  at  his  own  sales.  Ex 
parte  Wiggins,  1  Hill  Eq.  353,  354;  Far- 
rar v.  Farley,  3  S.  C.  11,  136  Am.  St.  Rep. 
813. 

Effect  of  release. — As  to  effect  of  re- 
lease, principal  and  surety,  see  Ragsdale 
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v.  Winnsboro  Nat.  Bank,  45  S.  C.  575,  23  20  S.  E.  393.  58  Am.  St.  Rep.  81,  101,  37 

S.  E.  947,  50  L.  R.  A.   (N.  S.)  729,  L.  R.  L.    R.   A.    483,   50   L.   R.   A.    (N.   S.)    734, 

A.    1918B,    1036.  744. 
Applied  in  Adler  v.  Cloud,  42  S.  C.  272, 

§  9098.  Creditors  to  be  called  together — sale  before  appointment  of  agents 
void. — It  shall  be  the  duty  of  the  assignee  or  assignees,  within  ten  days 
after  the  execution  of  the  deed  of  assignment,  to  call  the  creditors  together, 
to  proceed  to  the  appointment  of  their  agent  or  agents;  and  all  sales  and 
transfers  of  property  made  by  the  assignee  or  assignees  prior  to  the  ap- 
pointment of  the  agent  or  agents  of  the  creditors,  are  hereby  declared  void 
and  of  no  effect. 

1932  Code,  §  9098:  Civ.  C.  '22,  §  5503;  Civ.  C.  '12,  §  3724;  Civ.  C.  '02.  §  2639;  G.  S. 
2006;  R.  S.  2138;  1828  (6)  365. 

The  fact  that  a  creditor,  after  declining  agent  to  act  with  the  assignee,  does  not 
to  accept  the  conditions  of  assignment,  constitute  an  acceptance.  McCreery  v. 
attended  a  meeting  called  to  appoint  an      Garvin,  39  S.  C.  375,  17  S.  E.  828. 

§  90S9.  Neglect  or  refusal  of  assignees  to  call  creditors  together. — In  case 
the  assignee  or  assignees  delay,  neglect,  or  refuse  to  assemble  the  creditors 
within  the  time  herein  prescribed  and  limited,  it  shall  be  lawful  for  the 
creditors  to  meet  and  appoint  their  agent  or  agents;  and  the  said  agent  or 
agents,  on  application  to  and  by  order  of  the  judge  of  the  court  of  common 
pleas,  shall  take  into  their  hands  and  possession  all  the  property  assigned, 
and  of  which  the  assignee  would  by  law  be  entitled  to  the  possession,  and 
shall  sell  and  dispose  of  the  same  agreeably  to  the  deed  of  assignment. 

1932  Code.  §  9099;  Civ.  C.  '22,  §  5504;  Civ.  C.  '12,  §  3725;  Civ.  C.  '02.  §  2640;  G.  S. 
2007;  R.  S.  2139;  1828  (6)  365. 

§  9100.  Majority  of  debts  represented  govern — assignees  and  agents  of 
creditors  to  act  jointly. — In  the  appointment  of  the  agent  or  agents,  the 
majority  in  amount  of  the  debts  represented  by  the  creditors  present  at 
the  meeting  shall  govern;  and  the  agent  or  agents  so  appointed  shall  have 
equal  power  and  authority  with  the  assignee  or  assignees  to  sell  and  dis- 
pose of  the  property  assigned,  and  distribute  and  pay  the  proceeds,  accord- 
ing to  the  intent  and  provisions  of  the  deed  of  assignment;  and  all  sales, 
hypothecations,  or  other  transfers  of  property,  whether  real  or  personal, 
shall  be  void  and  null,  unless  made  with  the  consent  and  concurrence  of 
the  assignee  or  assignees  and  agent  or  agents,  or  a  majority  of  them,  and 
should  the  assignee  or  assignees  and  agent  or  agents  be  equally  divided  on 
any  question,  the  same  shall  be  decided  by  an  umpire  appointed  as  is 
hereafter  provided. 

1932  Code,  §  9100:  Civ.  C.  '22,  §  5505;  Civ.  C.  '12,  §  3726;  Civ.  C.  '02,  §  2641;  G.  S. 
2008;  R.  S.  2140;  1828  (6)  366. 

§  9101.  Neglect  or  refusal  of  creditors  to  appoint  agents. — Should  the 
creditors,  as  aforesaid,  refuse  or  neglect  to  appoint  an  agent  or  agents  in 
ten  days  after  they  have  been  called  together  by  the  assignee  or  assignees, 
the  assignee  or  assignees  may  forthwith  proceed  to  sell  or  otherwise  dispose 
of  the  assigned  effects,  without  the  concurrence  of  the  said  creditors. 

1932  Code,  §  9101;  Civ.  C.  '22,  §  5506;  Civ.  C.  '12,  §  3727;  Civ.  C.  '02,  §  2642;  G.  S. 
2009;  R.  S.  2141;  1828  (6)  366. 
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Under  this  section  it  is  the  intention  of  signment    is    inoperative,    regardless    of 

the  debtor,  not  the  creditors  or  assignees,  whether     the     preferred     creditor     has 

which  determines  the  bona  fides  or  mala  knowledge  of  that  intention.   Marion  v. 

fides  of  an  assignment.  If  the  debtor  has  Weston,  126  S.  C.  65,  119  S.  E.  582. 
the  intention  to  prefer  a  creditor,  the  as- 

§  9102.  Proceeds  of  sales  to  be  deposited. — The  proceeds  arising  from  the 
sales  of  the  property  assigned  shall  be  deposited  for  safe-keeping  in  a  na- 
tional bank  within  the  State,  or  some  banking  institution  incorporated  by 
the  State,  in  the  joint  names  of  the  assignee  or  assignees  and  agent  or 
agents,  and  subject  to  their  joint  drafts. 

1932  Code.  §  9102;  Civ.  C.  '22,  §  5507;  Civ.  C.  '12,  §  3728;  Civ.  C.  '02,  §  2643;  G.  S. 
2010;  R.  S.  2142;  1828  (6)  366. 

§  9103.  Umpire  to  be  appointed  in  case  of  disagreement. — In  case  of  dis- 
agreement between  the  assignee  or  assignees  and  agent  or  agents,  any  of 
the  judges  of  the  courts  of  common  pleas,  at  chambers,  shall,  on  applica- 
tion of  either  of  the  parties,  decide,  and  if  deemed  necessary,  name  and 
appoint  an  umpire  to  act  jointly  with  the  assignee  or  assignees  and  agent 
or  agents. 

1932  Code,  §  9103;  Civ.  C.  '22,  §  5508;  Civ.  C.  '12,  §  3729;  Civ.  C.  '02,  §  2644;  G.  S. 
2011;  R.  S.  2143;  1828  (6)  366. 

§  9104.  Statement  of  proceedings  to  be  made  every  three  months. — It  shall 
be  the  duty  of  the  assignee  or  assignees  and  agent  or  agents,  to  lay,  every 
three  months,  before  the  creditors,  or  such  committee  as  they  may  appoint, 
an  exact  statement  of  their  proceedings;  the  creditors  or  their  committee 
may,  however,  call  the  assignee  or  assignees  and  agent  or  agents  oftener 
to  account;  they  may  also  direct  and  prescribe  the  time  and  mode  of  selling, 
and  the  terms  of  sale,  order  a  distribution  of  the  assets  on  hand,  and  a  final 
close  of  the  concern;  and,  in  case  of  need,  may  revoke  and  dismiss  their 
agent  or  agents,  and  name  and  appoint  another  in  his  stead;  and  the  said 
assignee  or  assignees  and  agent  or  agents,  failing  or  neglecting  to  lay  the 
statement  of  their  proceedings  before  the  creditors  or  their  committee,  as 
herein  directed,  or  whenever  called  on,  to  obey  or  abide  by  their  directions, 
shall  be  answerable  for  all  damages  resulting  from  their  refusal  or  neglect, 
and  forfeit  the  commission  they  might  otherwise  be  entitled  to. 

1932  Code,  §  9104;  Civ.  C.  '22,  §  5509;  Civ.  C.  '12,  §  3730;  Civ.  C.  '02,  §  2645;  G.  S. 
2012;  R.  S.  2144;  1828  (6)  366. 

§  9105.  Commissions  allowed. — The  commission  due  and  owing  to  the  as- 
signee or  assignees  and  agent  or  agents,  for  their  trouble  and  labor,  shall 
be  five  per  centum  on  receiving,  and  two  and  a  half  per  centum  on  paying, 
to  be  equally  divided  between  them,  that  is  to  say,  one-half  to  the  assignee 
or  assignees,  and  the  other  half  to  the  agent  or  agents. 

1932  Code,  §  9105;  Civ.  C.  '22,  §  5510;  Civ.  C.  '12,  §  3731;  Civ.  C.  '02,  §  2646;  G.  S. 
2013;  R.  S.  2145;  1828  (6)  367. 

An  assignee,  who  took  a  mortgage  for  ceived  for  the  property  when  sold  there- 

the   purchase   money   of   property   sold,  under.  Mann  v.  Poole,  48  S.  C.  154,  26  S. 

which  was  foreclosed  by  a  receiver  after  E.  229. 

the  assignment  was  set  aside,  is  not  en-  Applied,  as  to  extra  compensation  for 

titled  to  commissions  on  the  amount  of  extraordinary  trouble,  in  In  re  Spragins, 

such  mortgage,   nor   on   the   amount   re-  44  S.  C.  65,  21  S.  E.  543. 


§  9106 


Civil  Code 


Page  1304 


§  9106.  Assignments  by  insolvent  debtors,  giving  priority  or  preference, 
void. — Any  assignment  by  an  insolvent  debtor  of  his  or  her  property  for 
the  benefit  of  his  or  her  creditors,  in  which  any  preference  or  priority  is 
given  to  any  creditor  or  creditors,  of  the  said  debtor  by  the  terms  of  the 
said  assignment  over  any  other  creditor  or  creditors,  other  than  as  to  any 
debts  due  to  the  public,  or  in  which  any  provision  or  disposition  of  the  prop- 
erty so  assigned  is  made  or  directed,  other  than  that  the  same  be  distributed 
among  all  creditors  of  the  said  insolvent  debtor  equally,  in  proportion  to 
the  amount  of  their  several  demands,  and  without  preference  or  priority  of 
any  kind  whatsoever,  save  only  as  to  debts  due  to  the  public,  and  save 
only  as  to  such  creditors  as  may  accept  the  terms  of  such  assignment  and 
execute  a  release  of  their  claim  against  the  debtor,  and  except  as  herein- 
after provided,  such  assignment  shall  be  absolutely  null  and  void,  and  of  no 
effect  whatsoever. 

1932  Code,  §  9106;  Civ.  C.  '22,  §  5511;  Civ.  C.  '12,  §  3732;  Civ.  C.  '02,  §  2647;  G.  S. 
2014;  R.  S.  2146;  1882  (17)  847. 


As  to  fraudulent  conveyances,  see  § 
6512  and  notes  thereto. 

In  general. — Under  this  section  and  the 
section  following  it  must  be  shown,  in  or- 
der to  set  aside  the  deed  as  void,  that  the 
grantor  was  insolvent  when  he  made  it; 
that  it  was  made  with  intent  to  give  an 
unlawful  preference;  that  the  grantee 
had  reasonable  cause  to  believe  the  gran- 
tor was  insolvent,  and  to  believe  that  the 
conveyance  was  made  in  fraud  of  the  as- 
signment law.  Lenhardt  v.  Ponder,  64  S. 
C.  354,  42  S.  E.  169,  25  L.  R.  A.  (N.  S.) 
1199. 

Object  of  section. — The  manifest  object 
of  this  section  was  to  prevent  any  pre- 
ference among  creditors  whatsoever,  ex- 
cept such  as  were,  in  terms,  allowed  by 
that  section,  and  to  declare  any  assign- 
ment providing  for  any  preference  other 
than  those  allowed  to  be  absolutely  null 
and  void.  Hence,  when  a  deed  of  assign- 
ment is  assailed  as  being  in  violation  of 
the  statutory  provision,  the  question  of 
fraud  is  not  necessarily  involved;  but  the 
inquiry  is  whether  the  assignment  pro- 
vides for  any  preference  whatever,  other 
than  those  specially  allowed,  without 
regard  to  the  intention  of  the  parties. 
Middleton  v.  Taber,  46  S.  C.  337.  24  S.  E. 
282,  287,  58  Am.  St.  Rep.  91,  72  Am.  St. 
Rep.  63,  33  L.  R.  A.  547,  50  L.  R.  A. 
(N.    S.)    733. 

Unlawful  preference. — This  section  has 
no  application  to  a  case  where  neither  an 
actual  assignment  is  proved,  nor  a  state 
of  facts  which,  in  conscience  and  equity, 
are  tantamount  to  an  assignment,  with 
an  unlawful  preference  of  a  particular 
creditor;  and  the  fact  that  a  debtor  en- 
gaged in  a  mercantile  business  owed  a 
large  number  of  debts,  and  sold  his  stock 
of  goods  to  one  of  his  creditors  at  a  full 
and  fair  price,  the  debt  due  the  purchas- 
er being  taken  in  part  payment,  and  the 
balance  being  paid  to  the  debtor,  is  not 
sufficient  to  establish  an  unlawful  pref- 


erence of  that  creditor  so  as  to  authorize 
setting  aside  the  transfer  at  the  instance 
of  the  other  creditors.  Verner  v.  McGhee, 
26  S.  C.  248,  607.  2  S.  E.  113,  37  L.  R.  A. 
358.  See  also  First  Carolina  Joint  Stock 
Land  Bank  v.  Knotts,  191  S.  C.  384,  1 
S.  E.  (2d)  797. 

Knowledge  of  insolvency  and  inten- 
tion.— For  a  transaction  to  be  obnoxious 
to  this  section,  it  is  not  necessary  that  the 
beneficiary  as  well  as  the  insolvent,  be 
shown  to  have  had  knowledge  of  the 
insolvency  and  participated  in  the  in- 
tent to  create  the  preference.  Pryor  v. 
Greene,  2  F.  (2d)  234. 

As  to  intention  of  parties  to  create  a 
preference  to  determine  whether  a  pay- 
ment was  obnoxious  to  this  section,  see 
Ex  parte  Berger,  81  S.  C.  244,  251,  62  S. 
E.  249,  22  L.  R.  A.  (N.  S.)  445,  39  L.  R. 
A.  (N.  S.)  563,  50  L.  R.  A.  (N.  S.)  239, 
Ann.  Cas.  16C,  87. 

Assignment  to  creditors  that  may  ac- 
cept and  release. — An  assignment  giving 
no  preference  to  such  creditors  as  may 
accept  and  release  is  valid.  Vaughan  v. 
Evans,  1  Hill  Eq.  414,  23  L.  R.  A.  (N.  S.) 
133:  Niolon  v.  Douglas,  2  Hill  Eq.  443,  16 
Am.  Dec.  341,  30  Am.  Dec.  368,  85  Am. 
Dec.  525,  58  Am.  St.  Rep.  79,  50  L.  R.  A. 
(N.  S.)  721;  Aiken  v.  Price,  Dud.  50,  20 
L.  R.  A.  803,  50  L.  R.  A.  (N.  S.)  728; 
Pfeifer  &  Co.  v.  Dargan,  14  S.  C.  44,  50  L. 
R.  A.  (N.  S.)  725;  Jaffray  v.  Steedman. 
35  S.  C.  33,  14  S.  E.  632,  34  Am.  St.  Rep. 
856,  50  L.  R.  A.  (N.  S.)  732. 

But  it  is  void  if  made  upon  the  condi- 
tion that  all  the  creditors  accept  and  re- 
lease. Jacot  v.  Corbett,  Chev.  Eq.  71,  50 
L.  R.  A.  (N.  S.)  721;  LePrince  v.  Guille- 
mot,  1   Rich.   Eq.    187,   219,    16  Am.   Dec. 
341,  57  L.  R.  A.  372,  50  L.  R.  A.   (N.  S.) 
737;   Stewart  v.   Kerrison,   3   S.   C.   266 
Claflin  &  Co.  v.  Iseman,  23  S.  C.  416,  58 
Am.  St.  Rep.  76,  50  L.  R.  A.  (N.  S.)  721 
Trumbo  v.  Hamel,  29  S.  C.  520,  8  S.  E.  83 
50  L.  R.  A.  (N.  S.)  738;  Clarke  v.  Baker 
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36  S.  C.  420,  15  S.  E.  614,  34  Am.  St.  Rep. 
856,  58  Am.  St.  Rep.  83. 

Such  an  assignment  is  void  if  it  gives 
any  advantage  to  the  assignor  to  the  det- 
riment of  the  creditors.  Stewart  v.  Kerri- 
son,  3  S.  C.  266. 

The  release  required  by  this  section 
was  held  to  affect  only  the  future  liabil- 
ity of  the  assignor,  and  does  not  operate 
to  release  sureties  or  others  jointly  liable 
with  him.  Ragsdale  v.  Winnsboro  Nat. 
Bank,  45  S.  C.  575.  23  S.  E.  947,  50  L.  R. 
A.  (N.  S.)  729,  L.  R.  A.  1918B,  1036. 

Assignment  of  partnership  property  to 
releasing  creditors.  —  A  partnership  may 
assign  the  partnership  property  alone, 
giving  preference  to  releasing  creditors 
of  the  firm.  Trumbo  v.  Hamel,  29  S.  C. 
520,  8  S.  E.  83,  50  L.  R.  A.  (N.  S.)  738; 
Armstrong  v.  Hurst,  39  S.  C.  498,  18  S.  E. 
150,  132  Am.  St.  Rep.  168,  50  L.  R.  A.  (N. 
S.)  746. 

But  where  partners  assign  both  their 
individual  and  partnership  assets,  and 
give  the  individual  creditors  preference 
out  of  the  individual  assets,  the  assign- 
ment is  void.  Blair  v.  Black,  31  S.  C.  346, 
9  S.  E.  1033,  17  Am.  St.  Rep.  30,  23  Am. 
St.  Rep.  868,  43  Am.  St.  Rep.  370,  58  Am. 
St.  Rep.  91. 

Time  of  acceptance. — When  no  time  is 
fixed  for  acceptance  upon  the  terms  pre- 
scribed, creditors  may  accept  at  any  time 
before  the  fund  is  distributed.  Tennant 
v.  Stoney,  1  Rich.  Eq.  222,  44  Am.  Dec. 
213.  90  Am.  Dec.  507.  20  L.  R.  A.  803,  24 
L.  R.  A.  374,  54  L.  R.  A.  348,  L.  R.  A. 
1918B,  1026,  Ann.  Cas.  13A,  818;  Adler  v. 
Cloud,  42  S.  C.  272,  20  S.  E.  393.  58  Am. 
St.  Rep.  81,  101,  37  L.  R.  A.  483,  50  L.  R. 
A.  (N.  S.)  734,  744;  Beall  v.  Lowndes,  4 
S.  C.  258,  22  Am.  St.  Rep.  761;  Atlantic 
Phosphate  Co.  v.  Law,  45  S.  C.  606,  23  S. 
E.  955,  50  L.  R.  A.  (N.  S.)  729. 

But  if  the  time  is  fixed,  they  must  do 
so  within  the  time.  Pfeifer  &  Co.  v.  Dar- 
gan,  14  S.  C.  44,  50  L.  R.  A.  (N.  S.)  725; 
Jaffray  v.  Steedman,  35  S.  C.  33  14,  S.  E. 
632.  34  Am.  St.  Rep.  856,  50  L.  R.  A.  (N. 
S.)  732. 

As  to  preference  given  accepting  credi- 
tors within  limited  time,  see  McElwee  v. 
McGill.  57  S.  C.  6,  35  S.  E.  401,  50  L.  R. 
A.  (N.  S.)  729;  Trumbo  v.  Hamel,  29  S. 
C.  520,  8  S.  E.  83,  50  L.  R.  A.  (N.  S.)  738. 

Mode  of  acceptance.  —  Acceptance  in 
terms  is  not  necessary,  unless  required; 
it  may  be  presumed  from  conduct.  Ten- 
nant v.  Stoney,  1  Rich.  Eq.  222,  44  Am. 
Dec.   213,  90  Am.  Dec.   507,   20   L.   R.  A. 

803,  24  L.  R.  A.  374,  54  L.  R.  A.  348,  L.  R. 
A.  1918B,  1026.  Ann.  Cas.  13A,  818. 

But  if  required  to  be  in  writing,  it 
must  be  so.  Bank  v.  Walker,  12  Rich.  304, 
50  L.  R.  A.  (N.  S.)  729;  Hewitt  v.  Darling- 
ton Phosphate  Co.,  43  S.  C.  5,  20  S.  E. 

804,  50  L.  R.  A.  (N.  S.)  729;  Burgiss  v. 
Westmoreland,  38  S.  C.  425,  17  S.  E.  56, 
50  L.  R.  A.  (N.  S.)  729. 


The  acceptance  and  receipt  of  a  share 
of  the  proceeds  bind  the  creditor,  and  he 

cannot  afterwards  question  the  validity 
of  the  assignment.  Pierce,  etc.,  Co.  v. 
Jones  &  Son,  8  S.  C.  273,  28  Am.  Rep. 
288,  20  L.  R.  A.  803,  Ann.  Cas.  14A,  838; 
Arnold  v.  Bailey,  24  S.  C.  493,  20  L.  R.  A. 
803. 

But  where  the  assignment  requires 
both  an  acceptance  and  a  release  in  writ- 
ing within  a  given  time,  the  creditor 
must  give  both,  to'  be  entitled  to  prefer- 
ence; written  acceptance  alone  not  being 
sufficient.  Jaffray  v.  Steedman,  35  S.  C. 
33  14  S.  E.  632,  34  Am.  St.  Rep.  856,  50 
L.  R.  A.  (N.  S.)  732. 

Partnership  creditors. — Since  the  case 
of  Blair  v.  Black,  31  S.  C.  346,  9  S.  E. 
1033,  17  Am.  St.  Rep.  30,  23  Am.  St.  Rep. 
868.  43  Am.  St.  Rep.  370,  58  Am.  St.  Rep. 
91,  it  must  be  regarded  as  the  settled  law 
of  this  State  that,  in  the  distribution  of 
the  assets  of  insolvent  persons,  partner- 
ship creditors  are  entitled  to  be  first 
paid  out  of  the  partnership  assets,  and 
if  these  assets  be  -insufficient  for  the 
payment  in  full  of  the  partnership  credi- 
tors, then  for  any  balance  due  such 
creditors  they  are  entitled  to  share,  rata- 
bly with  the  individual  creditors 'of  the 
persons  composing  the  partnership,  in 
the  individual  assets  of  such  persons; 
but  the  creditors  of  the  individuals  com- 
posing the  partnership  are  not  entitled 
to  share  in  the  partnership  assets  until 
the  partnership  creditors  are  paid  in  full. 
Middleton  v.  Taber,  46  S.  C.  337,  24  S.  E. 
282,  287,  58  Am.  St.  Rep.  91,  72  Am.  St. 
Rep.  63,  33  L.  R.  A.  547.  50  L.  R.  A.  (N. 
S.)  733. 

Mortgage  as  security.  —  This  section 
was  not  intended  as  a  remedy  against 
fraud,  but  was  intended,  where  the  debt- 
or had  made  an  assignment,  to  insure  an 
equal  distribution  of  his  assets.  And  a 
mortgage  given  by  the  debtor  as  secu- 
rity, which  has  the  effect  of  fraudulently 
preferring  one  creditor  over  another, 
does  not  come  within  the  provisions  of 
the  section.  Lamar  v.  Pool,  26  S.  C.  441, 
2  S.  E.  322,  34  Am.  St.  Rep.  856,  37  L.  R. 
A.  358. 

A  mortgage  made  in  good  faith  to  se- 
cure notes  past  due,  neither  party  know- 
ing of  the  insolvency  of  mortgagor  and 
no  general  assignment  being  made,  is 
vaid.  Wietz  v.  Potter,  32  F.  888. 

A  chattel  mortgage  executed  by  an  in- 
solvent debtor  to  a  creditor  to  secure  a 
valid  claim,  with  knowledge  by  the  lat- 
ter of  such  insolvency,  is  not,  unless 
followed  within  90  days  by  an  assign- 
ment for  the  benefit  of  creditors,  in- 
validated by  this  section.  Magovern  v. 
Richard,  27  S.  C.  272.  3  S.  E.  340,  31  L.  R. 
A.  611,  638,  649,  37  L.  R.  A.  358. 

Certain  mortgages  executed  by  the 
debtor  to  his  wife  for  a  bona  fide  debt 
were  not  an  assignment,  within  this  sec- 
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tion,  and  it  is  immaterial  whether  the 
mortgages  were  formally  delivered  when 
signed,  at  which  time  they  were  left  in 
the  charge  of  the  attorney  who  drew 
them,  or  whether  the  delivery  took  place 
several  months  later,  it  appearing  that 
they  were  delivered  before  the  debtor 
absconded,  or  any  other  creditors  had 
sued  or  attached  his  property.  Mclntyre 
v.  Legon,  38  S.  C.  457,  17  S.  E.  253,  31 
L.  R.  A.  612,  37  L.  R.  A.  358. 

A  finding  that  a  mortgage  of  land  was 
an  assignment  by  the  mortgagor  of  his 
property  to  one  creditor  to  the  exclusion 
of  other  creditors,  within  the  prohibition 
of  this  section,  will  not  be  disturbed 
where  it  appears  that  the  mortgage  cov- 
ered all  of  the  mortgagor's  land,  and, 
with  other  mortgages  on  the  land, 
amounted  to  over  seven-eighths  of  its 
value,  and  there  was  no  other  property 
out  of  which  creditors  for  over  $4,000 
could  collect  their  claims.  Mitchell  v. 
Mitchell,  42  S.  C.  475.  20  S.  E.  405,  37  L. 
R.  A.  358. 

Where  debtor's  sister  knew  that  debtor 
was  insolvent,  and  that  land  mortgaged 
by  debtor  to  bank  would  not  bring  mort- 
gage debt,  and  default  judgments  in 
foreclosure  proceedings  on  other  mort- 
gages, some  of  which  were  held  by  sis- 
ter, substantially  effected  a  transfer  of 
all  of  debtor's  property,  with  unlawful 
preference  to  sister  and  intent  to  hinder 
and  defeat  debtor's  creditors,  mortgages 
to  sister  were  void  under  assignment 
statutes  as  respects  bank's  claim.  First 
Carolinas  Joint  Stock  Land  Bank  v. 
Knotts,  191  S.  C.  384,  1  S.  E.  (2d)  797. 

A  mortgage  executed  to  a  deceased  fa- 
ther by  one  who  was  financially  hard 
pressed,  with  intent  to  convey  all  of  his 
property  to  the  executors  of  his  father 
as  a  preference  in  violation  of  this  sec- 
tion, is  void.  Allgood  v.  Allgood,  134  S. 
C.  233,  132  S.  E.  48.  See  also,  Pryor  v. 
Greene,  2  F.  (2d)  234. 

Deeds  of  trust. — A  deed  of  trust  exe- 
cuted by  an  individual  and  by  a  corpora- 
tion controlled  by  him  stipulated  that 
the  trustees  should  apply  the  proceeds 
of  the  sale  and  collections  of  the  property 
of  the  individual  only  to  the  payment  of 
his  individual  obligations,  including  his 
indorsements  and  guarantees,  and  that 
after  the  creditors  enumerated  in  the 
deed  were  paid,  the  surplus  should  be 
paid  over  to  the  debtors.  The  deed  con- 
veyed the  entire  property  of  the  in- 
dividual and  of  the  corporation,  and  it 
was  contemplated  that  the  creditors  enu- 
merated therein  should  be  paid  to  the 
exclusion  of  the  other  creditors.  The  in- 
dividual and  the  corporation  were  both 
insolvent.  It  was  held  that  the  deed  was 
obnoxious  to  this  section.  Forbes  v.  Bow- 
man, 87  S.  C.  495,  70  S.  E.   165. 

Attachments  procured  by  collusion  be- 
tween   the    attachment    debtor    and    at- 


tachment creditors,  covering  all  such 
debtor's  property,  are  in  effect  an  as- 
signment, and,  being  an  attempt  to  give 
such  creditors  preference,  are  void,  un- 
der this  section.  Meinhard  v.  Young- 
blood,  41  S.  C.  312,  19  S.  E.  675,  34  L.  R. 
A.  330,  23  L.  R.  A.  (N.  S.)  47. 

Merely  placing  certain  debts  at  the 
head  of  the  schedule  gives  no  preference. 
Winslow  v.  Ancrum,  1  McC.  Eq.  100. 

As  to  schedule  of  assets,  see  Adler  v. 
Cloud,  42  S.  C.  272,  20  S.  E.  393,  58  Am. 
St.  Rep.  81,  101,  37  L.  R.  A.  483,  50  L. 
R.  A.  (N.  S.)  734,  744. 

Assignment  of  all  property  for  benefit 
of  all  creditors. — A  bona  fide  assign- 
ment made,  not  for  the  partial,  but  for 
the  general  benefit  of  all  the  creditors, 
and  comprehending  all  the  debtor's  prop- 
erty, is  not  fraudulent.  Bush  v.  Waring,  1 
Bay  90. 

But  where  all  of  an  insolvent  debtor's 
property  is  transferred  to  certain  of  his 
creditors  by  confession  of  judgment  and 
proceedings  thereunder,  such  acts  are 
equivalent  to  an  assignment  with  prefer- 
ences, and  are  therefore  void  under  this 
section.  Putney  v.  Freisleben,  32  S.  C. 
492,  11  S.  E.  337,  58  Am.  St.  Rep.  87. 

Transfer  of  property  on  valid  consider- 
ation.— A  transfer  of  all  one's  property 
on  valid  consideration  was  held  not  an 
assignment  for  creditors.  Lanahan  v. 
Bailey  Liquor  Co.,  58  S.  C.  269,  36  S.  E. 
584,  119  Am.  St.  Rep.  742;  Porter  v. 
Strieker,  44  S.  C.  183,  21  S.  E.  635,  37  L. 
R.  A.  358. 

An  insolvent  debtor  may,  by  a  bona 
fide  mortgage,  which  is  intended  merely 
as  a  security  for  a  just  debt,  prefer  one 
of  his  creditors;  but  if  mortgage  is  really 
designed  to  operate  not  as  a  security 
merely,  but  as  a  means  of  transferring 
debtor's  property  to  the  favored  creditor 
in  preference  to  other  creditors,  mort- 
gage is  void  under  assignment  law.  First 
Carolinas  Joint  Stock  Land  Bank  v. 
Knotts,  191  S.  C.  384,  1  S.  E.  (2d)  797. 

Grounds  of  attack.  —  The  insolvency 
and  incompetency  of  the  trustee  is 
ground  of  attack.  Regenstein  v.  Pearl- 
stein,  30  S.  C.  192,  8  S.  E.  850,  27  L.  R.  A. 
104,  15  L.  R.  A.  (N.  S.)  658,  23  L.  R.  A. 
(N.  S.)  119,  L.  R.  A.  1918C,  640. 

As  to  who  may  attack,  see  Meinhard 
v.  Strickland,  29  S.  C.  491,  7  S.  E.  838,  32 
Am.  St.  Rep.  446,  37  L.  R.  A.  358,  23  L. 
R.  A.  (N.  S.)  119,  L.  R.  A.  1918C,  640. 

Estoppel. — As  to  estoppel  to  attack  the 
validity  of  a  deed  and  trust  agreement  as 
violative  of  this  section,  see  Forbes  v. 
Bowman,  87  S.  C.  495,  70  S.  E.  165. 

Petition. — A  petition  in  an  action  by  a 
creditor  of  an  insolvent  debtor  to  set 
aside,  on  the  ground  of  fraud,  a  convey- 
ance by  such  debtor  of  his  property, 
which  fails  to  allege  that  the  grantee  was 
a  "creditor,"  fails  to  state  a  cause  of 
action,  within  this  section  and  the  sec- 
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tion  following.  McGahan  v.  Crawford,  39 
S.  C.  64.  17  S.  E.  561,  37  L.  R.  A.  358. 

Complaint. — A  complaint  to  set  aside 
a  sale  and  a  mortgage  as  void  under  this 
section  must  state  that  they  were  made 
to  the  creditors  of  the  assignor.  Miller 
v.  Hughes,  33  S.  C.  530,  12  S.  E.  419,  29 
Am.  St.  Rep.  932,  23  L.  R.  A.  (N.  S.)  47, 
84. 

As  to  complaint  stating  facts  sufficient 
to  constitute  a  cause  of  action,  see  Mein- 
hard  v.  Youngblood,  37  S.  C.  231,  15  S. 
E.  950,  16  S.  E.  771,  23  L.  R.  A.  (N.  S.)  47; 
First  Carolinas  Joint  Stock  Land  Bank  v. 
Knotts,  191  S.  C.  384,  1  S.  E.  (2d)  797. 

Conflict  of  laws. — Under  this  section 
an  assignment  preferring  employees,  ex- 
ecuted in  and  by  a  citizen  of  New  York, 
conveyng  property  in  South  Carolina,  is 
void,  though  by  the  law  of  New  York 
such  preference  was  not  only  permitted, 
but  required;  and  it  is  immaterial  that 
none  of  the  creditors  attacking  it  reside 
in  South  Carolina.  Sheldon  v.  Blanvelt, 
29  S.  C.  453,  7  S.  E.  593,  13  Am.  St.  Rep. 


749,  55  Am.  St.  Rep.  775,  58  Am.  St.  Rep. 
92,  1  L.  R.  A.  685,  23  L.  R.  A.  37. 

Under  this  section  an  assignment  pre- 
ferring creditors  executed  in  and  by  a 
citizen  of  Georgia,  conveying  lands  sit- 
uated in  South  Carolina,  is  void,  and  a 
proceeding  may  be  instituted  in  South 
Caorlina  to  set  it  aside,  though,  all  the 
parties  are  non-residents.  Sheldon  v. 
Blanvelt,  29  S.  C.  453,  7  S.  E.  593,  13  Am. 
St.  Rep.  749,  55  Am.  St.  Rep.  775,  58  Am. 
St.  Rep.  92,  1  L.  R.  A.  685,  23  L.  R.  A.  37, 
followed.  National  Exch.  Bank  v.  Stel- 
ling,  31  S.  C.  360,  9  S.  E.  1028,  58  Am.  St. 
Rep.  93,  Ann.  Cas.  13D,  663. 

Applied  in  Ryttenberg  v.  Keele,  39  S. 
C.  203,  17  S.  E.  441,  23  L.  R.  A.  (N.  S.)  53; 
Wagener  v.  Boynton,  29  S.  C.  389,  7  S. 
E.  481;  Magruder  v.  Clayton,  29  S.  C.  407, 
7  S.  E.  844;  Knobeloch  v.  Smith,  26  S.  C. 
331,  2  S.  E.  612. 

See  generally  as  to  conveyance  from 
husband  to  wife.  Austin  v.  Goddard  et 
al.,  164  S.  C,  20,  161  S.  E.,  767. 


§  9107.     All  transactions  within  ninety  days  of   insolvency  void. — If  any 

person,  being  insolvent,  within  ninety  days  before  the  making  of  any  as- 
signment by  him  or  her  of  his  or  her  property  for  the  benefit  of  his  or 
her  creditors,  with  a  view  of  giving  a  preference  to  any  creditor  or  person 
having  a  claim  against  him  or  her,or  who  is  under  any  liability  for  him  or 
her,  procures  or  suffers  any  part  of  his  or  her  property  to  be  attached,  se- 
questered, or  seized  on  execution,  or  makes  any  payment,  pledge,  assign- 
ment, transfer,  or  conveyance  of  any  part  of  his  or  her  property,  either  di- 
rectly, or  indirectly,  absolutely  or  conditionally,  the  person  receiving  such 
payment,  pledge,  assignment,  transfer,  or  conveyance,  of  any  part  of  his  or 
her  property,  or  to  be  benefited  thereby,  or  by  such  attachment,  having 
reasonable  cause  to  believe  such  person  to  be  insolvent,  and  that  such 
attachment,  sequestration,  seizure,  payment,  pledge,  assignment  or  convey- 
ance is  made  in  fraud  of  the  provisions  of  this  chapter,  the  same  shall  be 
void,  and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it,  or  so  to  be  benefited.  Nothing,  however,  in  this 
section  shall  be  construed  to  invalidate  any  loan  of  actual  value,  or  the  se- 
curity therefor,  made  in  good  faith,  upon  a  security  taken  in  good  faith,  on 
the  occasion  of  the  making  of  such  loan,  or  any  security  bona  fide  made  for 
advances. 

1932  Code.  §  9107;    Civ.  C.  '22,  §  5512;  Civ.  C.  '12,  §  3733;  Civ.C.  '02,  §  2648;  G.  S. 
2015;  R.  S.  2147:  1882  (17)  848. 


Cross  references.  —  As  to  fraudulent 
conveyances,  see  §  6512  and  note  thereto. 
See  also,  §  6913  and  note  thereto. 

In  general.  —  In  order  to  set  aside  a 
deed  as  void  under  this  section,  it  is 
necessary  to  show  (1)  that  grantor  was 
insolvent,  (2)  that  it  was  intended  to 
give  an  unlawful  preference,  and  (3) 
that  the  grantee  had  cause  to  believe  the 
first  two  facts.  Lenhardt  v.  Ponder,  64 
S.  C.  354,  42  S.  E.  169,  25  L.  R.  A.  (N.  S.) 
1199. 


Object  of  section.  —  The  manifest  ob- 
ject of  this  section  is  to  prevent  an  in- 
solvent debtor  from  transferring  his 
property  for  the  benefit  of  one  or  more 
creditors  to  the  exclusion  of  others, 
whether  by  deed  of  assignment  or  in 
any  other  mode.  Wilks  v.  Walker,  22  S. 
C.  108,  53  Am.  Rep.  706.  30  Am.  St.  Rep. 
817,  58  Am.  St.  Rep.  89,  37  L.  R.  A.  358. 

So  where  an  insolvent  debtor  transfers 
all  of  his  property  to  one  or  more  credi- 
tors by  mortgage,  bill  of  sale  or  deed,  or 
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in  any  'mode  intended  to  be  an  assign- 
ment for  the  benefit  of  such  creditors  to 
the  exclusion  of  all  other  creditors,  the 
transaction  is  void.  Wilks  v.  Walker,  22 
S.  C.  108,  53  Am.  Rep.  706,  30  Am.  St. 
Rep.  817,  58  Am.  St.  Rep.  89,  37  L.  R.  A. 
358;  Austin  etc.,  Co.  v.  Morris,  23  S.  C. 
393,  58  Am.  St.  Rep.  95,  66  Am.  St.  Rep. 
272,  285,  37  L.  R.  A.  358,  23  L.  R.  A.  (N. 
S.)  88,  119,  L.  R.  A.  1918C,  640;  Mann  v. 
Poole,  40  S.  C.  1,  18  S.  E.  145,  889,  37  L. 
R.  A.  483;  Meinhard  v.  Strickland,  29  S. 
C.  491,  7  S.  E.  837,  32  Am.  St.  Rep.  446,  37 
L.  R.  A.  358,  23  L.  R.  A.  (N.  S.)  119,  L.  R. 
A.  1918C,  640;  Mitchell  v.  Mitchell,  42  S. 
C.  475,  20  S.  E.  405,  37  L.  R.  A.  358;  Arch- 
er v.  Long,  32  S.  C.  171,  11  S.  E.  86,  32 
Am.  St.  Rep.  446,  36  L.  R.  A.  356,  37  L.  R. 
A.  358;  Putney  v.  Freisleben,  32  S.  C.  492, 
11  S.  E.  337,  58  Am.  St.  Rep.  87. 

But  a  mortgage  not  so  intended  is  not 
void.  Lamar  v.  Pool,  26  S.  C.  441,  2  S.  E. 
322,  34  Am.  St.  Rep.  856,  37  L.  R.  A.  358; 
Magovern  v.  Richard,  27  S.  C.  272,  3  S.  E. 
340,  31  L.  R.  A.  611,  638,  649,  37  L.  R. 
A.  358;  Archer  v.  Long,  32  S.  C.  171,  11 
S.  E.  86,  32  Am.  St.  Rep.  446,  36  L.  R.  A. 
356,  37  L.  R.  A.  358. 

Assignments  to  which  section  is  appli- 
cable. —  This  section  applies  only  to  an 
actual  assignment  or  to  what  is  tanta- 
mount to  an  assignment.  Verner  v.  Mc- 
Ghee,  26  S.  C.  248,  2  S.  E.  113,  37  L.  R. 
A.  358;  Lamar  v.  Pool,  26  S.  C.  441,  2  S. 
E.  322,  34  Am.  St.  Rep.  856,  37  L.  R.  A. 
358;  Archer  v.  Long,  32  S.  C.  171,  11  S.  E. 
86,  32  Am.  St.  Rep.  446,  36  L.  R.  A.  356, 
37  L.  R.  A.  358;  Putney  v.  Freisleben, 
32  S.  C.  492,  11  S.  E.  337,  58  Am.  St.  Rep. 
87. 

This  section  contemplates  a  valid  deed 
of  assignment.  Finley  v.  Cartwright,  55 
S.  C.  198,  33  S.  E.  359,  13  L.  R.  A.  (N.  S.) 
170,  Ann.  Cas.  17C,  997. 

The  section  is  not  restricted  to  convey- 
ances to  creditors  alone;  but  a  convey- 
ance to  his  wife,  by  an  insolvent  debtor, 
as  a  preference,  within  ninety  days  be- 
fore his  assignment,  is  embraced  in  this 
section,  and  is  void.  Wagener  v.  Boynton, 
29  S.  C.  389,  7  S.  E.  481. 

Where  an  insolvent  owner,  after  the 
sale  of  his  land  at  auction,  transferred 
his  interest  in  the  excess  bid  over  the 
amount  of  the  mortgage  to  his  wife,  by 
making  a  deed  to  her  on  her  executing 
a  mortgage  to  the  purchaser  for  the 
amount  of  the  mortgage  and  the  pur- 
chaser's claim  against  the  husband,  such 
assignment  of  the  difference  cannot  be 
sustained  under  the  Assignment  Law, 
and  other  creditors  may  follow  the  dif- 
ference between  the  mortgage  and  the 
sum  bid,  and  are  entitled  to  a  pro  rata 
share  therein.  Mclnnis  v.  McRae,  134  S. 
C.  162,  132  S.  E.  473. 

The  term  insolvency  means  not  hav- 
ing a  sufficiency  of  property  to  pay  debts 
under  legal  process.  Akers  v.  Rowan,  33 


S.  C.  451,  12  S.  E.  165,  57  Am.  St.  Rep. 
916,109  Am.  St.  Rep.  518,  10  L.  R.  A.  705, 

37  L.  R.  A.  483,  61  L.  R.  A.  562,  63  L.  R.  A. 
738.  66  L.  R.  A.  68,  Ann.  Cas.  16D,  1223, 
4  A.  L.  R.  1609,  1622. 

Preference  need  not  be  fraudulent. — It 
matters  not  whether  the  preference  is 
fraudulent  or  not.  Lamar  v.  Pool,  26  S. 
C.  441,  2  S.  E.  322,  34  Am.  St.  Rep.  856,  37 
L.  R.  A.  358;  Magovern  v.  Richard,  27  S. 
C.  272,  3  S.  E.  340,  31  L.  R.  A.  611,  638, 
649,  37  L.  R.  A.  358. 

Constructive  assignments  giving  pref- 
erences are  void.  Putney  v.  Freisleen,  32 
S.  C.  492,  11  S.  E.  337,  58  Am.  St.  Rep. 
87;  Meinhard  v.  Youngblood,  41  S.  C.  312, 
19  S.  E.  675,  34  L.  R.  A.  330,  23  L.  R.  A. 
(N.  S.)  47. 

Mortgages  are  not  constructive  assign- 
ments giving  preferences.  Lamar  v.  Pool, 

26  S.  C.  441,  2  S.  E.  322,  34  Am.  St.  Rep. 
856,  37  L.  R.  A.  358;  Mclntyre  v.  Legon, 

38  S.  C.  457,  17  S.  E.  253,  31  L.  R.  A.  612, 
37  L.  R.  A.  358;  Monaghan  Bay  Co.  v. 
Dickson,  39  S.  C.  146,  17  S.  E.  696,  39  Am. 
St.  Rep.  704,  66  Am.  St.  Rep.  231,  31  L. 
R.  A.  612,  37  L.  R.  A.  359. 

A  mortgage  not  recorded  for  nineteen 
months,  and  then  recorded  within  two 
days  before  the  assignment,  is  not  made 
within  ninety  days  before  such  assign- 
ment and  not  avoided  by  this  section. 
South  Carolina  Loan.  etc...  Co.  v.  Mc- 
Pherson,  26  S.  C.  431,  2  S.  E.  267,  37  L.  R. 
A.   483. 

A  mortgage  of  an  insolvent  debtor  to 
secure  a  creditor,  if  not  accepted  with 
knowledge  of  the  insolvency  within 
ninety  days  before  the  genera]  assign- 
ment, is  not  void.  Magovern  v..  Richard, 

27  S.  C.  272,  3  S.  E.  340,  31  L.  R.  A.  611, 
638,  649,  37  L.  R.  A.  358. 

The  invalidity  of  a  mortgage  executed 
by  an  insolvent  within  ninety  days  prior 
to  his  assignment  for  the  benefit  of 
creditors,  in  violation  of  this  section,  or 
the  fact  that  a  mortgage  executed  by  the 
insolvent  before  he  assigned  was  tainted 
with  actual  fraud,  does  not  affect  the 
validity  of  the  assignment  itself.  Durham 
Fertilizer  Co.  v.  Hemphill,  45  S.  C.  621,  24 
S.  E.  85,  85  Am.  St.  Rep.  80. 

Partner's  mortgage  of  his  individual 
property. — This  section  does  not  affect  a 
partner's  mortgage  of  his  individual 
property  to  secure  a  partnership  debt 
within  such  period  prior  to  a  general  as- 
signment by  the  firm.  Durham  Fertilizer 
Co.  v.  Hemphill,  45  S.  C.  621,  24  S.  E.  85, 
85  Am.  St.  Rep.  80. 

Securing  one  creditor  over  another 
not  forbidden.  —  Magovern  v.  Richard, 
27  S.  C.  272,  3  S.  E.  340,  31  L  R.  A.  611, 
638,  649,  37  L.  R.  A.  358. 

Bona  fide  purchase  of  insolvent's  stock 
of  goods.  —  Where  one  purchased  the 
stock  of  goods  of  an  insolvent,  bona  fide, 
and  paid  in  part  with  a  debt  due  him  by 
vendor,   the  transaction   is   not  in  viola- 
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tion  of  this  section.  Verner  v.  McGhee, 
26  S.  C.  248,  2  S.  E.  113,  37  L.  R.  A.  358. 

An  assignment  by  an  insolvent  to  his 
wife  of  property  exempt  as  a  homestead, 
though  made  within  ninety  days  of  his 
general  assignment  for  creditors,  is  not 
void  as  an  unlawful  preference.  Finley  v. 
Cartwright,  55  S.  C.  198,  33  S.  E.  359,  13 
L.  R.  A.  (N.  S.)  170,  Ann.  Cas.  17C,  997. 

A  conveyance  by  an  insolvent,  in  pur- 
suance of  a  parol  trust  entered  into  be- 
fore the  insolvency,  whereby  the  insol- 
vent took  title  to  land  for  which  another 
paid  half  of  the  price,  with  the  under- 
standing that  they  should  hold  as  tenants 
in  common  in  equal  shares,  until  a  deed 
should  be  requested  by  the  latter,  is  not 
within  this  section,  since  the  insolvent 
had  the  right  to  waive  the  statute  of 
frauds,  and  did  so  by  executing  such  con- 
veyance. Finley  v.  Moore,  55  S.  C.  195, 
33  S.  E.  362. 

Foreign  assignments. — This  section  ap- 
plies to  foreign  assignments  as  well  as 
domestic.  Sheldon  v.  Blanvelt,  29  S.  C. 
453,  7  S.  E.  593,  13  Am.  St.  Rep.  749,  55 
Am.  St.  Rep.  775,  58  Am.  St.  Rep.  92,  1  L. 
R.  A.  685,  23  L.  R.  A.  37. 

And  preferences  in  foreign  assign- 
ments, though  valid  where  made,  are 
void  here.  Sheldon  v.  Blanvelt,  29  S.  C. 
453,  7  S.  E.  593,  13  Am.  St.  Rep.  749,  55 
Am.  St.  Rep.  775,  58  Am.  St.  Rep.  92,  1 
L.  R.  A.  685,  23  L.  R.  A.  37. 

Where  the  reservation  is  covered  by 
the  homestead,  it  does  not  affect  the 
validity  of  the  assignment.  Haynes  v. 
Hoffman,  46  S.  C.  157,  24  S.  E.  103,  58 
Am.  St.  Rep.  80.  37  L.  R.  A.  483. 

Preference    for    liens    and    for    counsel 


fees. — Assignments  are  not  void  because 
they  provide  preference  for  liens  and  for 
counsel  fees  for  services  rendered  in  con- 
nection with  an  assignment.  Bryce  & 
Co.  v.  Foot,  25  S.  C.  467,  58  Am.  St.  Rep. 
89,  26  L.  R.  A.  593,  30  L.  R.  A.  484;  Ver- 
ner v.  Davis,  26  S.  C.  609,  2  S.  E.  114,  58 
Am.  St.  Rep.  89;  Akers  v.  Rowan,  33  S.  C. 
451,  12  S.  E.  165,  57  Am.  St.  Rep.  916,  109 
Am.  St.  Rep.  518,  10  L.  R.  A.  705,  37  L. 
R  A.  483,  61  L.  R.  A.  562,  63  L.  R.  A.  738, 
66  L.  R.  A.  68,  Ann.  Cas.  16D,  1223,  4  A. 
L.  R.   1609,   1622.  ■ 

Preference  for  legal  services. — Assign- 
ments are  void  when  they  give  prefer- 
ence for  legal  services  not  rendered  in 
connection  with  the  assignments.  Clarke 
v.  Baker,  36  S.  C.  420,  15  S.  E.  614,  34 
Am.  St.  Rep.  856,  58  Am.  St.  Rep.  83. 

The  reservation  of  property  by  a  prior 
fraudulent  conveyance  renders  an  as- 
signment void.  Younger  v.  Massey,  39  S. 
C.  115.  17  S.  E.  711,  58  Am.  St.  Rep.  76, 
97. 

Miscellaneous  references. — As  to  rights 
of  creditors  under  assignment,  see 
Ryttenberg  v.  Keels,  39  S.  C.  203,  17  S.  E. 
441,  23  L.  R.  A.  (N.  S.)  53;  McCreery  v. 
Garvin,  39  S.  C.  375,  17  S.  E.  828.  As  to 
when  a  chattel  mortgage  is  void,  see 
Secrest  v.  Hartford  Fire  Ins.  Co.,  68  S.  C. 
378,  47  S.  E.  680,  Ann.  Cas.  15D,  917, 
Ann.  Cas.  17B,  1243,  13  A.  L.  R.  557.  As 
to  where  assignment  is  set  aside,  see 
Younger  v.  Massey,  41  S.  C.  50,  19  S.  E. 
125,  50  L.  R.  A.   (N.  S.)  751. 

Applied  in  Adler  v.  Cloud,  42  S.  C.  272, 
20  S.  E.  393,  58  Am.  St.  Rep.  81,  101,  37 
L.  R.  A.  483,  50  L.  R.  A.  (N.  S.)  734,  744. 
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debtor  shall  assign  his  or  her  property  for  the  benefit  of  his  or  her  credit- 
ors, it  shall  and  may  be  lawful  for  any  creditor  or  creditors  of  the  said 
debtor,  either  by  simple  contract,  specialty,  or  in  any  other  manner,  to  in- 
stitute proceedings  against  the  said  debtor,  or  the  assignee  named  in  the 
said  assignment,  or  both,  or  any  other  person  properly  parties  thereto, 
either  to  attack  and  set  aside  the  said  deed  of  assignment,  or  to  enforce  the 
provisions  thereof,  or  for  any  other  purpose  whatever,  without  first  obtain- 
ing and  entering  up  judgment  against  the  said  debtor  upon  the  claim  or  de- 
mand so  held  by  the  said  creditor  or  creditors. 

5513;  Civ.  C.  '12,  §  3734;  Civ.  C.  '02,  §  2649;  G.  S. 


1932  Code,  §  9108;  Civ.  C.  '22 
2016;  R.  S.  2148;  1882  (17)  848. 


see    § 


As   to   fraudulent   conveyances, 
6512  and  notes  thereto. 

An  action  to  restrain  a  sale  under  a 
mortgage  amounting  to  a  general  assign- 
ment and  for  the  appointment  of  a  re- 
ceiver, may  be  maintained  by  creditors 
without  first  obtaining  a  judgment  at 
law.  Meinhard  v.  Strickland,  29  S.  C.  491, 
7  S.  E.  837,  838,  32  Am.  St.  Rep.  446,  37 
L.  R.  A.  358,  23  L.  R.  A.  (N.  S.)  119,  L.  R. 


A.  1918C,  640. 

Setting  aside  assignment  and  appoint- 
ing receiver. — Under  this  section  a  sim- 
ple contract  creditor  may  maintain  an 
action  to  set  aside  an  assignment,  and 
for  the  appointment  of  a  receiver,  on  the 
ground  that  the  assignee  is  insolvent  and 
incompetent.  Regenstein  v.  Pearlstein,  30 
S.  C.  192,  8  S.  E.  850,  27  L.  R.  A.  104,  15 
L.  R.  A.  (N.  S.)  658,  23  L.  R.  A.  (N.  S.> 
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119.  L.  R.  A.  1918C,  640. 

Miscellaneous  references.  —  As  to  re- 
leases under  mistake,  see  Whitehill  v. 
Dacus,  49  S.  C.  273,  27  S.  E.  200,  50  L. 
R.  A.  (N.  S.)  729.  As  to  receivership  on 
ground  of  fraudulent  assignment,  see 
Whilden  v.  Chapman,  80  S.  C.  84,  90,  61 
S.  E.  249,  L.  R.  A.  1918C,  634. 


Applied  in  Austin,  etc.,  Co.  v.  Morris, 
23  S.  C.  393,  58  Am.  St.  Rep.  95,  66  Am. 
St.  Rep.  272,  285,  37  L.  R.  A.  358,  23  L. 
R.  A.  (N.  S.)  88,  119  L.  R.  A.  1918C,  640; 
Miller  v.  Hughes,  33  S.  C.  530,  12  S.  E. 
419,  29  Am.  St.  Rep.  932,  23  L.  R.  A.  (N. 
S.)  47,  84. 


CHAPTER  182 

Eminent  Domain 

Article  1.     General  Provisions,  §  9109. 

Article  2.     State  Authorities  Eminent  Domain  Act,  §  9111. 

Article  3.     Public  Works  Eminent  Domain  Law,  §  9126. 


ARTICLE  1 

General  Provisions 

9109.  Necessary  parties  to  condemnation      9110.  Disposition  of  award, 
proceedings. 

§  9109.  Necessary  parties  to  any  condemnation  proceedings  —  award  — 
"owner,"  "land  owner,"  or  "property  owner"  as  used  in  condemnation 
statutes  defined — award. — The  words  "owner,"  and  "land  owner,"  or  "prop- 
erty owner,"  as  used  in  the  condemnation  statutes  of  this  State,  shall  be 
construed  to  include  all  persons,  firms,  or  corporations  having  a  mortagage 
lien  on  the  property  condemned,  or  any  part  thereof,  and  all  such  persons, 
firms,  or  corporations  shall  be  necessary  parties  to  a  condemnation  pro- 
ceeding instituted  after  April  24,  1934. 
1934  (38)  1612. 

§  9110.  Payment  and  disposition  of  award. — Unless  the  parties  served  with 
notice  of  condemnation  agree  in  writing  as  to  whom  the  compensation 
award  shall  be  made  and  paid,  the  award,  verdict,  or  judgment  shall  be 
made  jointly  to  all  such  parties  and  shall  be  paid  to  the  clerk  of  the  court 
of  common  pleas  of  the  county  wherein  the  property  condemned,  or  any 
part  thereof,  is  situated,  and  the  payment  of  such  funds  so  awarded  shall 
be  held  by  said  clerk  of  court  pending  the  final  order  of  the  court  of  com- 
mon pleas  of  such  county  in  an  equity  proceeding  to  which  all  persons, 
firms,  or  corporations  served  with  notice  of  the  condemnation  proceeding 
shall  be  necessary  parties,  and  from  such  order  of  the  court  of  common 
pleas  there  may  be  an  appeal  as  in  cases  now  provided  for  appeals  from 
such  court  in  equity  cases. 
1934  (38)  1612. 
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ARTICLE  2 
State  Authorities  Eminent  Domain  Act 

9111.  Short  title.  documentary   stamp   tax. 

9112.  Defined — additional  rights.  9119.  Payment  of  taxes. 

9113.  Property   condemn.  9120.  Abandon  or  dismiss  condemnation 

9114.  Notify    owners  —  include    several  proceedings. 

parcels  of  land  in  one  proceeding.        9121.  Condemn  in  one  proceeding — min- 

9115.  Notice — guardians     ad     litem — ap-  eral  and  timber  rights, 
point   administrators   for   deceased      9122.  Cumulative. 

record  lien  holders.  9123.  Enter  lands  investigate,  survey  and 

9116.  Appoint    board    of    referees — cus-  study. 

tody  of  records.  9124.  Public  lands. 

9117.  Fees.  9125.  Invalidity. 

9118.  Appeal — deeds   exempt   from  state 

§  9111.     Short  title. — This  article  may  be  known  and  cited  as  the  "State 
Authorities  Eminent  Domain  Act." 
1939  (41)  265. 

§  9112.     "State  authority"  defined — additional  rights  of  eminent  domain. — 

All  state  authorities,  commissions,  boards,  or  governing  bodies  established 
by  the  State  of  South  Carolina,  (hereinafter  referred  to  as  -"state  authority") 
which  may  have  been,  or  may  be  hereafter  created,  and  authorized  and  em- 
powered, to  develop  waterways  of  the  State  for  use  in  intrastate,  inter- 
state and  foreign  commerce,  to  construct,  maintain  and  operate  power 
houses,  dams,  canals,  locks  and  reservoirs,  to  produce,  transmit,  sell  and 
distribute  electric  power,  to  reclaim  and  drain  swampy  and  flooded  lands, 
to  improve  health  conditions  of  the  State  and  to  reforest  water  sheds,  or 
for  any  or  all  of  such  purposes,  and  for  which  purposes  the  acquisition  of 
property  is  necessary,  shall  have  all  right  of  eminent  domain  of  the  State 
of  South  Carolina  for  such  purposes,  and  are  hereby  authorized  to  exercise 
such  rights  in  the  manner  hereinafter  provided  in  addition  to  any  rights 
now  provided  for  the  exercise  of  the  right  of  eminent  domain  by  such 
state  authorities. 
1939  (41)  265. 

§  9113.  Property  condemn — estate  and  area  acquire — control — repurchase 
certain  lands — acquire  water  and  flowage  rights  in  lands  in  vicinity  of 
project. — For  the  general  welfare  of  the  State  and  in  the  public  interest, 
and  to  provide  for  the  payment  of  just  compensation  on  account  thereof 
through  the  exercise  of  the  right  of  eminent  domain  by  said  authority 
established  by  the  State  for  purposes  defined  in  section  9112,  a  method  of 
condemnation  procedure,  as  hereinafter  more  fully  provided,  is  hereby 
established  whereby  such  state  authority  may  exercise  the  right  of  em- 
inent domain.  The  power  of  condemnation  and  the  method  of  condem- 
nation procedure  shall  include  and  be  applicable  to  the  condemnation 
of  property  necessary  or  useful  or  convenient  for  the  public  purposes 
herein  mentioned,  including  all  lands  or  interests  therein  which  may  be 
necessary  or  useful  or  convenient  in  the  construction  of  dams,  canals,  locks, 
power  houses  or.  reservoirs,  and  including  borrow  pits,  flowage  rights, 
waters,  water  rights,  riparian  rights,  easements,  rights-of-way,  and  all 
other  rights  necessary  or  useful  or  convenient  in  carrying  out  the  purposes 
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of  said  state  authority.  Unless  said  state  authority  shall  state  in  the  notice 
to  owners  hereinafter  provided  for  that  it  seeks  to  acquire  an  estate  other 
than  one  in  fee  simple,  all  properties  to  be  acquired  under  the  terms  and 
provisions  of  this  article  which  said  authority  shall  determine  are  to  be 
actually  covered  by  impounded  water,  or  occupied  by  dams,  structures,  or 
borrow  pits  shall  be  in  fee  simple  and  all  lands  between  the  high  water 
mark,  as  established  by  said  state  authority  and  a  line  not  exceeding  100 
lineal  feet  beyond  the  maximum  high  water  mark  of  water  impounded  or 
to  be  impounded,  and  within  a  reasonable  distance  from  any  dam,  dike  or 
structure,  shall  be  in  fee  simple,  but  said  state  authority  shall  arrange  to 
permit  the  previous  owner  of  said  100  feet  strip,  and  his  heirs  and  assigns, 
to  pass  over  and  across  said  strip  which  may  be  acquired  hereunder,  and 
any  and  all  lands  of  said  state  authority  which  are  not  actually  covered 
with  water  at  convenient  places  for  purposes  of  ingress  and  egress  to  the 
reservoirs  of  said  state  authority,  which  right  shall  be  exercised  so  that  the 
same  will  not  interfere  with  any  dams,  dikes,  structures  and  buildings  of 
said  state  authority  or  the  application  and  use  of  said  state  authority  of 
proper  health  and  sanitation  measures,  and  said  strip  and  all  of  the  lands 
acquired  by  the  authority  may  be  controlled  by  the  authority  for  health 
and  sanitation  measures  to  the  extent  of  exclusion  of  the  public  from  said 
strip  and  lands  at  such  times  as  may  be  necessary:  provided,  however, 
that,  if  the  lands,  or  any  portion  thereof,  acquired  by  said  state  authority 
hereunder  are  not  occupied  for  the  purposes  of  erecting  dams,  dikes  and 
structures,  including  lands  acquired  near  said  dams,  dikes  and  structures 
for  purposes  of  protecting  said  dams,  dikes  and  structures  and  for  purposes 
of  obtaining  materials  for  maintenance,  and  the  one  hundred  feet  strip 
from  the  said  maximum  high  water  mark,  and  unless  said  lands  above  the 
dams,  dikes  and  structures  are  actually  covered  with  water,  within  a  period 
of  five  years  from  the  date  of  acquiring  lands  hereunder,  the  owner  of 
any  tracts  of  land  acquired  by  said  state  authority  under  this  article  shall 
have  the  absolute  right  to  repurchase  said  lands  from  said  state  authority 
upon  the  payment  by  the  owner  to  said  state  authority  of  the  amount  paid 
by  said  state  authority  to  said  owner  less  any  damages  which  said  lands 
may  sustain  by  reason  of  said  state  authority  having  occupied  the  same, 
together  with  depreciation  in  value  of  said  lands  and  any  special  damages 
which  the  owner  may  have  sustained  by  reason  of  said  state  authority  hav- 
ing acquired  said  land  hereunder.  If  the  owner  and  the  said  state  authority 
should  fail  to  agree  upon  the  amount  of  damages  as  above  specified,  which 
shall  be  deducted  from  the  amount  to  be  repaid  by  said  owner,  then  said 
damages  shall  be  ascertained  and  established  under  the  procedure  herein 
provided  for  the  acquisition  of  lands  by  appointment  of  referees  and  with 
full  right  of  appeal  to  both  parties  as  provided  for  in  the  original  acquisi- 
tion hereunder.  Unless  the  owner  shall  exercise  his  right  to  repurchase  said 
lands  within  a  period  of  one  year  from  the  expiration  of  the  five  years 
above  provided,  then  said  right  shall  cease  upon  the  authority  giving  to 
said  owner  ninety  days  notice  that  said  right  will  expire  at  the  end  of  said 
ninety  days.  Such  state  authority  shall  also  have  the  right  to  acquire  by 
condemnation  all  water  and  flowage  rights  in  any  and  all  land  in  the 
vicinity  of  said  projects  which  it  may  determine  to  be  necessary,  useful  or 
convenient  or  which  might  be  damaged  by  reason  of  the  construction  or 
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operation  of  such  projects,  and  on  such  lands  the  state  authority  may 
establish  such  health  control  measures  as  may  be  necessary. 
1939  (41)  265. 

§  9114.  Notify  owners  —  "owners"  defined  —  include  several  parcels  of 
lands,  etc.,  in  one  proceeding — render  award  of  compensation  separately. — 

Whenever  any  such  state  authority  may  wish  to  use  its  right  to  condemn 
any  land,  propertjr  or  other  rights  necessary,  useful  or  convenient  to  its 
public  purposes,  said  state  authority  shall  give  the  owner  thereof  notice  in 
writing  that  said  lands,  property  or  rights  are  necessary,  useful  or  con- 
venient for  its  public  purposes  and  are  required  for  such  purposes,  and  for 
the  purposes  of  this  article  the  words  "owner"  or  "owners"  shall  include 
any  one  claiming  any  interest  in  the  property  or  rights  sought  to  be  con- 
demned whether  by  way  of  present  interest,  or  by  way  of  vested  or  con- 
tingent remainder,  possibility  of  reverter  or  otherwise,  and  shall,  also,  in- 
clude record  holders  of  mortgages  or  other  liens  and  all  persons  who  may 
be  parties  to  any  action  pending  in  the  courts  of  said  county  affecting  title 
to  said  property  or  interests  therein  sought  to  be  condemned.  Any  number 
of  parcels  of  land  or  other  property  or  rights  therein  owned  by  the  same 
owner  whether  contiguous  or  not  may  be  included  and  condemned  in  one 
proceeding  and  included  in  the  same  notice,  but  should  more  than  one 
parcel  of  land  be  included  in  one  proceeding  against  such  owner,  the 
notice  to  be  given  the  owners  of  said  properties  shall  describe  separately 
the  properties  sought  to  be  condemned  and  the  award  of  compensation 
shall  be  rendered  separately  as  to  each  such  parcel  of  land. 
1939  (41)  265. 

§  9115.  Contents  of  notice — service  of  notice — guardians  ad  litem — ap- 
point administrators  for  deceased  record  lien  holders. — Said  notice  shall 
state  that  it  is  the  intention  of  said  state  authority  to  condemn  said  prop- 
erties, rights  or  interests  therein  and  shall  name  a  person  who  will  act  as 
referee  for  it  in  fixing  the  amount  of  compensation  to  be  paid  therefor  and 
shall  contain  a  notice  to  the  owner  requiring  him  to  nominate  a  person 
within  ten  (10)  days  after  the  service  thereof  to  act  as  referee  for  him 
therein,  and  to  file  such  appointment  with  the  clerk  of  the  court  of  the 
county  in  which  the  land  or  some  portion  thereof  is  situated,  and  to  be 
designated  in  such  notice,  and  said  notice  shall  include  a  description  of  the 
lands,  properties,  or  rights,  title  to  which  is  to  be  condemned.  Said  notice 
may  be  served  upon  the  owner  of  said  lands,  property  and  rights  in  the 
same  manner  as  now  provided  for  the  service  of  a  summons  in  civil  actions, 
or  as  follows:  if  such  owner  is  a  resident  of  the  county  in  which  any  part  of 
said  properties  is  situated  said  notice  may  be  served  by  delivering  it  per- 
sonally to  such  owner  or  to  any  party  of  discretion  at  the  residence  or  place 
of  business  of  such  owner.  If  said  owner,  other  than  a  mortgagee  or  other 
lien  creditor,  be  a  non-resident  of  the  county  in  which  any  part  of  said 
properties  is  situated  the  notice  may  be  served  upon  his  agent  or  tenant 
or  any  other  person  in  possession  thereof,  but,  in  such  case,  at  least  fifteen 
(15)  days  notice  must  be  given;  if  there  be  no  agent,  tenant  or  other  person 
in  possession,  the  notice  may  be  served  by  depositing  it  in  the  post  office, 
postage  prepaid,  directed  to  such  owner  at  his  last  known  place  of  resi- 
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dence,  and  by  publishing  such  notice  once  each  week  for  two  (2)  consecu- 
tive weeks  in  a  newspaper  published  in  the  county  where  any  part  of  the 
properties  is  situated.  Service  of  said  notice  on  owners  who  are  infants  and 
lunatics  and  other  persons  non  compos  mentis  shall  be  made  in  the  same 
manner  as  now  provided  for  the  service  of  summons  in  civil  actions.  Guard- 
ians ad  litem  for  owners  of  properties  or  interest  therein  who  may  be  in- 
fants or  persons  non  compos  mentis  shall  be  appointed  in  the  manner  now 
provided  by  law  for  appointment  of  guardians  ad  litem  in  civil  actions,  who 
when  so  appointed  shall  have  full  power  to  appear  for  and  represent  said 
persons  under  legal  disability,  but  provided,  however,  that  ten  (10)  days 
notice  of  the  application  for  such  appointment  shall  be  sufficient  for  the  ap- 
pointment of  such  guardians  ad  litem  for  the  purposes  of  this  article.  Should 
it  appear  to  the  satisfaction  of  said  state  authority  that  the  record  holder  of 
any  mortgage  or  other  lien  is  dead  and  that  there  is  no  personal  representa- 
tive qualified  and  acting  in  the  county  in  which  the  case  is  to  be  heard,  then 
said  authority  may  secure  the  appointment  of  an  administrator  or  tem- 
porary administrator  for  said  deceased  person  in  the  probate  court  of  the 
county  in  which  the  condemnation  proceeding  is  pending,  who  shall  repre- 
sent said  deceased  record  holder  of  said  mortgage  or  other  lien,  or  his  heirs 
or  devisees,  in  said  condemnation  proceeding.  Said  appointment  shall  be 
by  an  ex  parte  application  to  the  probate  judge  of  said  county,  and  said 
appointment  may  be  made  immediately  after  such  application  and  without 
notice.  Service  of  such  notice  on  owners  as  herein  provided  shall  be  suf- 
ficient, final  and  complete  so  as  to  bring  all  parties  so  served  before  the 
board  and  court,  and,  upon  delivery  to  the  state  authority  by  the  clerk 
of  the  conveyance  hereinafter  provided  for,  said  state  authority  shall  be 
deemed  a  purchaser  in  good  faith. 
1939  (41)  265. 

§  9116.  Board  of  referees  exercise  right  of  eminent  domain — appointment 
— file  papers  in  clerk  of  court's  office — awards — possession  of  lands — 
crops — clearing  operations — execution  of  conveyance — payment  of  award. 

— The  right  of  eminent  domain  herein  conferred  upon  such  state  authority, 
commissions,  board  of  governing  bodies,  shall  be  exercised  by  a  board  of 
three  referees,  one  of  whom  shall  be  nominated  and  appointed  by  the  state 
authority  and  named  in  the  notice  served  upon  the  owner,  and  one  nomin- 
ated or  appointed  by  the  owner  within  ten  (10)  days  after  the  service  of 
notice,  such  appointments  forthwith  to  be  filed  with  the  clerk  of  court  of 
common  pleas  and  general  sessions  in  the  county  in  which  the  lands,  or 
some  part  thereof,  are  situated,  as  designated  in  said  notice  and  all  other 
notices  and  papers  in  the  cause  shall  likewise  be  filed  in  the  office  of  said 
clerk  and  shall  constitute  the  permanent  record  of  said  condemnation  pro- 
ceeding; provided,  that  in  the  event  either  of  said  referees  so  appointed 
cannot  serve,  then  the  party  appointing  him  shall  have  the  right  to 
designate  some  other  person  to  act  as  such  on  or  before  the  day  of  hearing, 
and  the  referees  so  appointed  shall  within  fourteen  (14)  days  thereafter 
meet  at  the  clerk  of  court's  office  and  appoint  a  third  referee  or  file  with 
the  clerk  a  written  appointment  thereof,  which  said  third  referee  shall  be  a 
resident  of  the  county  in  which  the  proceedings  are  had  unless  the  owner 
should  request   the  selection   of   a  referee   residing   elsewhere.   All   such 
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referees  shall  be  disinterested  persons  owning  no  property  in  the  area  of 
the  project  to  be  developed  and  which  will  be  covered  by   impounded 
water  and  not  related  within  the  sixth  degree  to  any  party  to  the  pro- 
ceedings nor  employed  thereby.  In  the  event  of  the  failure  of  the  owner 
to  appoint  such  referee  or  the  two  referees  so  appointed  to  agree  upon  a 
third  referee  within  the  times  aforesaid,  then  such  appointment  or  appoint- 
ments shall  be  made  by  the  resident  or  presiding  judge  of  the  circuit  in 
which  the  property  in  question,  or  some  part  of  it,  is  situated  or,  if  there  be 
no  such  judge  within  the  circuit,  or  he  be  disqualified,  then  the  resident 
or  presiding  judge  of  an  adjoining  circuit,  upon  petition  of  any  party  in- 
terested upon  four  (4)  days  notice  to  the  opposite  party,  and,  after  hearing 
the  parties  thereon;  and  the  three  so  appointed  shall  be  known  as  a  board 
of  referees.  Any  owner  failing  to  make  his  appearance  within  the  time 
herein  provided  for  the  appointment  of  his  referee  shall  be  deemed  in  de- 
fault and  shall  not  be  entitled  to  further  notice  of  any  kind  in  said  pro- 
ceedings.  Not   less   than   ten   days   after   the   appointment   of   such   three 
referees,  unless  the  parties  agree  to  a  shorter  time,  ten  (10)  days  notice 
thereof  being  given  to  the  owner  and  the  state  authority,  the  board  of 
referees  shall  meet  at  such  times  and  places  as  determined  by  it,  and  pro- 
ceed faithfully  and  impartially  and  with  due  expedition  to  determine  the 
question  of  compensation  submitted  to  them  and  any  special  damage  the 
owner  may  sustain  by  reason  of  the  acquisition  of  his  property  for  such 
purpose,  which  award  therefor  shall  be  made  in  writing  and  signed  by  the 
board  of  referees,  or  a  majority  thereof,  and  filed  in  the  office  of  the  clerk 
of  court,  who  shall  immediately  notify  all  parties  interested  as  to  same.    A 
majority  vote  of  said  board  of  referees  shall  be  sufficient  for  the  making  of 
awards  hereunder.    At  such  hearing  before  said  referees,  said  referees  shall 
hear  such  testimony  as  may  be  presented  by  either  party,  either  by  the  ex- 
amination of  witnesses  in  person  who  shall  be  sworn  by  the  referees  or  by 
the  production  of  affidavits,  and  shall  hear  argument  of  the  party  or  his 
council  before  making  any  award,  which  said  award  shall  be  made  and  filed 
within  ten  (10)  days  after  said  argument  and,  if  said  award  is  not  so  made 
and  filed  within  said  time,  the  board  of  referees  shall  automatically  be 
discharged,  and  said  proceedings  may  be  commenced  again  in  the  same 
manner  as  provided  in  this  article.  Said  hearings  shall  be  informal  and 
shall  be  conducted  by  the  referees  without  the  application  of  strict  rules 
of  evidence.  Upon  the  payment  of  the  compensation  ascertained  by  the 
award  or  the  deposit  thereof  with  the  clerk  of  court,  or  otherwise  as  here- 
inafter provided,  said  state  authority  may  enter  upon  said  lands  for  the 
purpose  of  constructing  the  project.  No  resident  owner  of  any  land  to  be 
acquired  hereunder  or  the  resident  tenant  or  tenants  or  occupant  of  said 
lands  shall  be  required  to  remove  from  said  lands  before  January  1,  1940, 
and  thereafter  said  state  authority  acquiring  said  lands  shall  give  ninety 
days  written  notice  to  said  owner,  tenants  or  occupant  of  said  lands  of  the 
time  that  removal  shall  be  required:  proiuded,  that  if  any  tenant  or  occu- 
pant shall  be  required  to  move  at  a  time  when  said  tenant  or  occupant  shall 
have  a  crop  growing  on  said  lands  said  state  authority  shall  pay  the  full  val- 
ue of  said  growing  crop  and,  if  the  parties  shall  be  unable  to  agree  as  to  the 
value  of  said  growing  crop,  the  same  shall  be  established  in  accordance 
with  the  procedure  herein  provided  for  the  original  acquisition  of  said 
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lands:  provided,  further,  that  any  owner,  tenant  or  occupant  remaining  on 
said  land  after  the  deposit  or  payment  of  the  award  as  herein  provided  and 
the  entry  by  the  state  authority  on  said  land  thereunder  shall  remain  on 
said  lands  at  his  own  risk  and  said  state  authority  shall  be  held  harmless 
from  any  damage  which  said  owner,  tenant  or  occupant  may  sustain  by 
reason  of  said  entry:  provided,  further,  that  the  said  right  of  any  owner, 
tenant  or  occupant  to  remain  on  said  lands  shall  not  be  construed  to  pre- 
vent the  state  authority  from  entering  on  said  lands  for  the  purposes  of 
conducting  clearing  operations  upon  the  woodland  portion  of  any  tract. 
The  sheriff  of  the  county  in  which  the  property  is  located  is  hereby  au- 
thorized, empowered  and  directed  upon  written  request  by  the  state  au- 
thority filed  with  him  and  payment  of  his  lawful  fees  therefor,  to  place 
said  state  authority  in  the  full  and  complete  possession  of  said  property. 
If  there  be  no  appeal,  or  should  the  owners  waive  in  writing  the  right  to 
appeal,  then  upon  the  owners  delivering  to  the  state  authority  an  agree- 
ment in  writing  specifying  to  whom  and  in  what  amounts  the  award  should 
be  paid,  the  state  authority  shall  pay  the  amount  of  such  award  to  the 
owners  instead  of  to  the  clerk.  At  the  time  of  such  payment,  the  owners 
shall  deliver  to  the  state  authority  a  conveyance  satisfactory  to  it.  In  the 
event  the  owners  should  fail  to  execute  and  deliver  such  conveyance,  upon 
exhibition  of  receipt  showing  payment  the  clerk  shall  execute  the  deed  as 
hereinafter  provided.  In  lieu  of  payments  to  the  clerk  of  court  as  provided 
in  this  article  such  payment  shall  be  made  to  a  trustee  if  the  land  owner 
so  requires  and  the  parties  shall  name  the  trustee,  or  in  event  they  cannot 
agree  the  presiding  or  resident  judge  of  the  circuit  shall  name  a  trustee 
and  said  deposit  shall  be  made  upon  such  terms  and  conditions  as  the 
parties  may  establish  and  in  the  event  that  the  monies  are  paid  to  a  trustee 
no  commissions  shall  be  paid  to  the  clerk  of  court. 
1939  (41)  265. 

§  9117.  Pay  and  expenses  of  referees — fees  of  clerk  of  court,  sheriff,  and 
witnesses — pay  interest  in  appeals. — Such  state  authority  is  hereby  au- 
thorized, directed  and  empowered  to  compensate  the  members  of  the  board 
of  referees  for  the  necessary  duties  performed  under  the  provisions  of  this 
article,  at  the  rate  of  ten  ($10.00)  dollars  per  day  each  and  necessary  travel 
and  subsistence  expenses,  and  the  clerk  of  court  five  ($5.00)  dollars  per 
case  or  proceeding,  for  which  he  shall  attend  to  all  matters  necessary  in 
said  proceedings,  which  shall  be  paid  in  addition  to  his  regular  commis- 
sions, fees  for  filing  and  recording  as  in  other  common  pleas  cases,  and 
executing  deeds  as  now  provided  by  law,  but  the  clerk  of  court  shall  not 
be  entitled  to  commissions  on  any  moneys  not  handled  by  him,  and  to  pay 
to  the  sheriff  all  regular  fees  to  which  he  is  entitled  and  shall  pay  per 
diem  and  mileage  of  all  witnesses  appearing  before  said  board  of  referees 
which  shall  be  taxed  by  the  clerk  of  court  at  the  same  rate  provided  for 
witnesses  in  the  court  of  common  pleas.  Any  commissions  to  be  paid  under 
this  article  shall  become  a  part  of  the  taxable  costs  of  the  proceedings.  In 
the  event  of  an  appeal,  interest  at  the  legal  rate  shall  be  allowed  and  shall 
be  paid  to  the  land  owner  upon  the  final  award  as  finally  settle  by  the 
courts,  from  the  date  that  his  property  or  any  part  of  it  is  taken  by  the 
authority,  to  the  date  upon  which  such  final  award  as  finally  approved  by 
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the  courts  is  paid  to  the  land  owner  or  is  deposited  for  his  benefit  in  ac- 
cordance with  the  provisions  of  this  article. 
1939  (41)  265. 

§  9118.  Appeal — notice — docket — trial — cost — deposit  of  awards — execu- 
tion of  conveyance — verdict  less  than  previous  award — deeds  exempt  from 
state  documentary  stamp  tax. — Any  interested  party  may  appeal  to  the 
court  of  common  pleas  from  the  decisions  of  the  board  of  referees: 
provided,  the  notice  of  appeal  shall  be  served  upon  the  opposite  party  or 
its  or  his  attorney  and  filed  with  the  clerk  of  court  within  ten  (10)  days 
after  service  of  notice  of  award  upon  all  resident  parties  who  appeared, 
or  attorneys  of  record,  or  fifteen  (15)  days  after  mailing  of  notice  of  award 
to  any  non-resident  parties  who  have  appeared.  The  clerk  shall  docket  such 
appeal  on  .calendar  No.  1  and  it  shall  be  heard  in  said  court  de  novo  before 
a  jury,  unless  the  right  to  jury  trial  be  waived,  as  in  other  cases  provided 
by  law.  Such  appeal  may  be  docketed  and  called  up  for  trial  out  of  its  order 
by  either  party  at  any  regular  or  special  term  of  court  without  regard 
to  the  time  of  docketing  same:  provided,  it  shall  be  docketed  at  least  seven 
(7)  days  prior  to  such  regular  or  special  term.  Upon  the  hearing  of  such 
appeal  an  issue  shall  be  ordered  in  which  the  owner  shall  be  the  actor, 
and  the  question  of  compensation,  together  with  any  special  damage  shall 
be  submitted  to  a  jury  in  open  court.  The  verdict  of  the  jury  in  such  cases 
shall  be  final,  unless  set  aside  for  the  reasons  for  which  verdicts  may  be 
set  aside  or  modified  in  other  cases,  or  unless  the  judgment  of  the  court 
be  thereupon  reversed  for  error  of  law  on  appeal  to  the  Supreme  Court. 
Unless  the  owner  shall  recover  on  his  appeal  more  than  the  amount  fixed 
by  the  board  of  referees,  he  shall  pay  the  costs  and  disbursements  of  the 
appeal,  and  judgment  may  be  entered  against  him  therefor.  In  the  event 
of  payment  of  the  award  of  the  referees  or  the  verdict  of  the  jury  to  the 
clerk  of  court  the  same  shall  be  deposited  by  the  clerk  of  court  in  a  separate 
account  for  each  award  in  some  bank  or  banks  protected  by  federal  de- 
posit insurance,  to  be  retained  by  said  bank  and  paid  out  according  to  the 
final  judgment  of  the  court  or  written  agreement  of  the  parties.  The  amount 
of  the  final  verdict  of  the  jury  on  appeal  shall  be  paid  to  the  clerk  of  court 
by  the  state  authority  and  in  the  event  that  the  said  state  authority  has 
previously  deposited  with  the  clerk  of  court  the  award  of  the  referees,  then 
the  said  state  authority  may  pay  to  the  clerk  of  court  the  difference  be- 
tween the  amount  previously  deposited  and  the  total  amount  of  the  ver- 
dict of  the  jury  and  the  costs  on  appeal  and  the  said  funds  so  paid  to  the 
clerk  of  court  shall  be  disbursed  to  the  owners  in  accordance  with  the  final 
order  of  the  court:  provided,  that  upon  the  owner  delivering  to  the  state 
authority  an  agreement  in  writing  signed  by  all  parties  interested  in  said 
lands  and  specifying  to  whom  and  in  what  amounts  the  same  should  be 
paid,  the  state  authority  may  pay  the  difference  between  the  amount 
previously  deposited  with  the  clerk  of  court  and  the  verdict  and  costs,  or 
if  no  amount  has  been  previously  paid  to  the  clerk  of  court,  then  the  en- 
tire amount  of  the  verdict  of  the  jury  and  costs,  to  the  parties  named  in 
said  agreement  instead  of  to  the  clerk  of  court  and  unless  the  owner  shall 
deliver  to  the  state  authority  a  conveyance  of  the  property  satisfactory  to 
it,  then  upon  the  exhibition  to  the  clerk  of  court  of  a  receipt  from  the  own- 


§  9118  Civil  Code  Page  1318 

er,  the  clerk  of  court  shall  execute  and  deliver  the  deed  which  deed  shall 
effectually  convey  the  title  to  the  properties  as  provided  in  this  article.  The 
payment  to  the  clerk  of  court  or  to  the  owners  by  the  said  state  authority 
of  the  amount  awarded  by  the  board  of  referees,  if  there  be  no  appeal,  or 
the  amount  of  the  final  verdict  of  the  jury  on  appeal  and  costs  if  any 
payable  shall  discharge  the  state  authority  from  all  obligations  for  the  pay- 
ment of  the  purchase  price  of  said  lands.  If  on  appeal  the  jury  renders  a 
verdict  in  an  amount  smaller  than  any  amount  previously  paid  to  the 
clerk  of  court  by  the  state  authority,  then  the  clerk  of  court  shall  forth- 
with return  to  the  state  authority  the  difference  between  the  amount 
previously  deposited  and  the  amount  of  the  final  verdict  of  the  jury  on 
appeal.  Upon  the  final  determination  of  the  condemnation  proceedings  the 
clerk  of  court  shall  execute  and  deliver  to  said  state  authority  a  good  and 
sufficient  deed,  subject  to  the  terms  and  provisions  of  this  article,  convey- 
ing title  to  the  properties  described  in  the  notice  to  owners  free  and  clear 
of  all  encumbrances,  and  upon  delivery  to  the  state  authority  by  the  clerk 
of  such  conveyance  said  state  authority  shall  stand  seized  and  possessed  of 
the  title  and  properties  therein  described,  and  shall  be  considered  a  pur- 
chaser in  good  faith  thereof.  Deeds  to  such  state  authority  are  hereby  de- 
clared to  be  exempted  from  any  law  requiring  the  affixing  of  South  Caro- 
lina documentary  stamps  to  titles  to  real  estate. 
1939  (41)  265. 

§  9119.  Payment  of  taxes. — Before  the  payment  of  the  amount  of  the 
award  or  the  verdict  of  the  jury  the  treasurer  of  the  county  in  which  the 
property  being  condemned  is  situated,  upon  request  of  the  state  authority, 
shall  file  with  the  clerk  of  court  for  said  county  a  statement  showing  the 
amount  of  state  and  county  taxes  due  on  the  property  which  is  being  con- 
demned, including  the  pro-rata  taxes  for  the  year  in  which  such  statement 
is  filed:  provided,  that  should  the  assessment  for  taxes  for  such  last  referred 
to  year  not  have  been  made,  then  the  amount  due  for  taxes  for  such  year 
shall  be  estimated  based  on  the  assessment  for  the  previous  year.  The  state 
authority  may  pay  to  the  treasurer  all  of  the  taxes  shown  on  such  state- 
ment out  of  the  amount  of  the  award  or  verdict  of  the  jury  and  the  treas- 
urer shall  receipt  the  statement  so  filed  with  the  clerk.  Upon  the  payment 
of  such  amount,  which  shall  be  deducted  from  the  amount  of  the  award  or 
verdict  to  be  paid  to  the  owners,  the  property  described  in  the  notice  to 
owners  shall  be  free  of  lien  for  taxes  for  all  years,  including  the  year  in 
which  said  statement  is  filed. 
1939  (41)  265. 

§  9120.  Abandon  or  dismiss  condemnation  proceedings. — At  any  time 
prior  to  the  final  conclusion  of  the  condemnation  proceeding  provided  for 
in  this  article  and  prior  to  entry  into  possession  by  such  state  authority,  it 
may  abandon,  withdraw  or  dismiss  such  condemnation  proceedings  upon 
payment  by  it  to  the  owner  of  all  costs  and  expenses  incurred  by  the  own- 
er, and  the  amount  of  such  costs  and  expenses  shall  constitute  a  lien,  for 
the  payment  thereof,  upon  any  award  theretofore  deposited  in  said  pro- 
ceeding by  said  authority. 
1939  (41)  265. 
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§  9121.     Interests  condemn  in  one  proceeding — mineral  and  timber  rights. 

— The  state  authority  may  at  its  option  condemn  in  one  proceeding  any 
or  all  of  the  interests  of  whatsoever  kind  and  nature  in  any  particular  tract 
or  tracts  of  land,  but  in  case  any  tract  of  land  should  be  subject  to  con- 
tracts covering  timber  or  mineral  rights,  the  state  authority  at  its  option 
may  institute  proceedings  to  condemn  said  timber  or  mineral  rights 
separately  or  jointly,  but  any  party  owning  timber  or  mineral  rights  may 
require  the  state  authority  upon  notice  given  before  the  appointment 
of  a  referee  by  the  owner  of  said  timber  or  mineral  rights  to  condemn  said 
rights  in  a  separate  proceeding  from  that  in  which  the  land  is  to  be  con- 
demned: provided,  that  if  land  and  separately  owned  timber  or  mineral 
rights  are  condemned  in  one  proceeding,  separate  awards  shall  be  made 
for  the  separate  interests. 
1939  (41)  265. 

§  9122.  Cumulative. — The  powers  of  condemnation  herein  conferred  upon 
all  state  authorities,  commissions,  boards  or  governing  bodies  organized 
for  the  purposes  set  out  in  this  article  shall  be  cumulative  and  shall  in  no 
way  repeal,  restrict  or  hinder  any  of  said  state  authorities,  commissions, 
boards  or  governing  bodies  from  exercising  any  powers  or  rights  hereto- 
fore conferred  upon  it  or  them  and  from  proceeding  to  acquire  title  by  con- 
demnation or  otherwise  in  any  manner  heretofore  provided  for  by  law. 
1939  (41)  265. 

§  9123.  Enter  lands  investigate,  survey,  and  study. — Nothing  contained  in 
this  article  shall  be  construed  in  any  way  to  prevent  or  hinder  such  state 
authority  from  entering  upon  any  lands  for  the  purpose  of  making  pre- 
liminary investigations,  surveys,  and  studies  prior  to  the  actual  institution 
of  condemnation  proceedings  hereunder,  and  such  state  authority  is  here- 
by vested  with  full  and  complete  right  to  enter  upon  any  real  estate  which 
may  by  it  be  considered  useful,  convenient  or  necessary  for  its  purposes  in 
order  to  conduct  investigations,  surveys  and  studies  in  connection  with  the 
performance  of  the  functions  of  said  body. 
1939  (41)  265. 

§  9124.  Public  lands — lands  used  for  public  service. — No  lands,  rights-of- 
way,  easements  or  any  interests  whatsoever  in  real  or  personal  property 
which  have  been  heretofore,  or  may  be  hereafter  acquired  for  schools, 
churches,  graveyards,  municipal  corporations  or  sub-divisions  thereof,  or 
for  the  construction  or  use  of  any  highway,  railroad,  railway,  canal,  tele- 
graph, power  line,  telephone  or  other  public  service  use  shall  be  exempt 
from  condemnation  and  said  properties  may  be  condemned  as  provided  in 
this  article  for  other  properties;  and  said  properties  may  be  condemned 
under  the  procedure  established  in  this  article.  In  any  condemnation  pro- 
ceedings affecting  properties  of  railroad,  canal,  telephone,  telegraph,  elec- 
tric power  and  other  public  service  companies  where  said  companies  have 
placed  their  structures  across  navigable  streams,  or  canals  and  waterways 
built  or  to  be  built  for  purposes  of  navigation  and  hydro-electric  purposes, 
the  question  of  compensation  and  special  damages,  including  the  costs  of 
removing,  rebuilding  or  relocating  structures  of  any  kind  belonging  to 
said  companies  on  said  properties,  shall  be  determined  in  accordance  with 
principles  of  law  now  prevailing,  anything  in  this  article  to  the  contrary 
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notwithstanding.  Provided,  no  public  electric  utility  property  shall  be  con- 
demned unless  the  same  shall  be  located  within  the  proposed  area  of  any 
reservoir,  or  shall  be  needed  in  connection  therewith  for  flowage  purposes, 
or  essential  for  the  construction  of  any  dam  or  reservoir  or  tail  race  or 
navigation  channel. 
1939  (41)  265. 

§  9125.  Invalidity. — If  any  section,  term  or  provision  of  this  article,  or  the 
application  of  such  section,  term  or  provision  to  any  person  or  circumstance 
shall  be  declared  unconstitutional  or  invalid  in  whole  or  in  part  by  a  court 
of  competent  jurisdiction,  the  remainder  of  this  article  or  the  application 
of  such  section,  term  or  provision  to  persons  or  circumstances  other  than 
those  to  which  it  is  held  invalid  shall  not  be  affected  thereby,  nor  shall 
such  determination  be  deemed  to  invalidate  the  remaining  terms  or  pro- 
visions thereof. 
1939  (41)  265. 


ARTICLE  3 
Public  Works  Eminent  Domain  Law 

9126.  Short  title.  9140.  Jury  trial. 

9127.  Legislative  declaration.  9141,  9142.  Judgment — new   trials. 

9128.  Definitions.  9143.  Petitioner  file  declaration  of  tak- 

9129.  Federal  and  state  agencies  acquire  ing — secure  title  on  deposit  of  esti- 
property.  mated    compensation  —  determina- 

9130.  Petition   to   institute  proceedings.  tion  of  ultimate  compensation. 

9131.  Condemn   several   parcels   of   land  9144.  Withdraw  or  dismiss  petition. 

in  one  action  when  in  same  project.      9145.  Rights   of  persons  having   interest 

9132.  Notice.  in  property  divested  on  vesting  of 

9133.  Rights    waived    if    objections    not  title  in  petitioner. 

filed — judgment   minors — incompe-  9146.  Money  paid  into  court  by  petition- 
tents,  er  for  use  of  persons  entitled  there- 

9134.  Special  master  determine  damages.  to — disbursement. 

9135.  Special    master    notify    interested  9147.  Awards    paid    to   persons    not   en- 
parties,  titled  thereto. 

9136.  Value  of  land  determined.  9148.  Appeal — bond. 

9137.  Time  for  special  master  make  re-  9149.  Court    award    less    than    offer    of 
port.  compromise — payment   of  cost. 

9138.  Hearing   on   objections.  9150.  Cumulative. 

9139.  Court    amend,    approve    or    reject  9151.  Saving  clause, 
report.  9152.  Counties   exempted. 

§  9126.     Short  title. — This  article  may  be  referred  to  as  the  "Public  Works 
Eminent  Domain  Law." 
1936  (39)  1268. 

§  9127.  Legislative  declaration. — (a)  It  is  hereby  declared  that  widespread 
unemployment  exists  throughout  the  State,  making  it  impossible  for  many 
people  in  the  State  to  support  themselves  and  their  families;  that  these 
conditions  create  a  public  emergencyand  constitute  a  menace  to  the  health, 
safety,  morals  and  welfare  of  the  people  of  the  State;  that  it  is  essential 
that  public  works  projects,  financed  in  whole  or  in  part  by  the  United 
States  of  America  or  by  the  State,  be  commenced  as  soon  as  possible  in 
order  to  reduce  and  relieve  this  unemployment  and  prevent  irreparable  in- 
jury to  the  people  of  the  State;  that  to  this  end,  it  is  necessary  to  provide  a 
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method  for  the  expeditious  acquisition  of  any  lands  necessary  for  such 
public  works  projects;  that  such  public  works  projects  are  hereby  declared 
to  be  in  furtherance  of  the  public  welfare  and  to  be  public  uses  and  pur- 
poses for  which  public  money  may  be  spent  and  private  property  acquired; 
and  the  necessity  in  the  public  interest  for  the  provisions  hereinafter  en- 
acted is  hereby  declared  as  a  matter  of  legislative  determination. 

(b)  Without  limitation  upon  the  generality  of  the  foregoing  paragraph 
hereof,  it  is  hereby  declared  that  unsanitary  or  unsafe  dwelling  accommo- 
dations exist  in  various  areas  of  the  State  and  that  consequently  many 
persons  of  low  income  are  forced  to  reside  therein;  that  these  conditions 
cause  an  increase  in  and  spread  of  disease  and  crime,  constitute  a  menace 
to  the  health,  safety,  morals  and  welfare  of  the  citizens  of  the  State,  im- 
pair economic  values,  and  are  not  being,  and  cannot  within  a  reasonable 
time  be,  corrected  by  the  investment  of  private  capital  available  for 
profit-making  enterprises  that  the  clearance,  replanning  and  reconstruction 
of  the  areas  in  which  unsanitary  or  unsafe  housing  conditions  exist  and 
the  provision  of  safe  and  sanitary  dwelling  accommodations  for  persons  of 
low  income  are  public  uses  and  purposes  for  which  private  property  may 
be  acquired. 

1936  (39)  1268. 

§  9128.  Definitions. — The  following  terms  whenever  used  or  referred  to 
in  this  article  shall  have  the  following  respective  meanings  unless  a  dif- 
ferent meaning  clearly  appears  from  the  context: 

(a)  "Public  works  project"  shall  mean  any  work  or  undertaking  which 
is  financed  in  whole  or  in  part  by  a  federal  agency,  as  herein  defined,  or 
by  a  state  public  body,  as  herein  defined. 

(b)  ''Federal  agency"  shall  mean  the  United  States  of  America,  the  fed- 
eral emergency  administration  of  public  works,  or  any  other  agency  or 
instrumentality,  corporate  or  otherwise,  of  the  United  States  of  America. 

(c)  "State  public  body"  shall  mean  this  State  or  any  county,  city,  town, 
municipal  corporation,  authority,  or  any  other  subdivision,  agency  or  in- 
strumentality, corporate  or  otherwise,  thereof. 

(d)  "Authorized  corporation"  shall  mean  any  corporation  or  association 
engaged  or  about  to  engage  in  any  public  works  project,  as  herein  defined, 
for  a  public  use:  provided,  that  the  construction  of  said  public  works  pro- 
ject and  its  conduct  thereafter  by  the  corporation  or  association  shall  be 
subject  to  regulation  or  supervision  by  a  federal  agency,  as  herein  defined, 
or  a  state  public  body,  as  herein  defined,  whether  by  virtue  of  an  agree- 
ment, provision  of  law  or  otherwise. 

(e)  "Real  property"  or  "property"  or  "land"  shall  include  all  lands,  in- 
cluding improvements  and  fixtures  thereon,  lands  under  water,  all  ease- 
ments and  hereditaments,  corporeal  or  incorporeal,  and  every  estate,  inter- 
est and  right,  legal  or  equitable,  in  lands  or  water,  and  all  rights,  interests, 
privileges,  easements,  encumbrances,  and  franchises  relating  to  the  same, 
including  terms  for  years  and  liens  by  way  of  judgment,  mortgage  or  other- 
wise. 

(f)  "Court"  shall  mean  the  court  in  which  jurisdiction  over  proceedings 
hereunder  is  vested  by  the  provisions  of  section  9129,  or  any  judge  thereof. 
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(g)  "Petitioner"  shall  mean  the  one  by  whom  proceedings  for  the  ac- 
quisition of  real  property,  as  herein  defined,  are  instituted  hereunder  pur- 
suant to  the  provisions  of  section  9129. 

1936  (39)  1268. 

§  9129.  Federal  and  state  agencies  acquire  property  hereunder. — Any  fed- 
eral agency,  state  public  body  or  authorized  corporation  may  institute  pro- 
cedings  hereunder  for  the  acquisition  of  any  real  property  necessary  for 
any  public  works  project. 

Such  proceedings  may  be  instituted  in  the  common  pleas  court  in  any 
county  in  which  any  part  of  the  real  property  or  of  the  proposed  public 
works  project  is  situate.  The  court,  whether  during  a  term  or  during  a 
vacation,  shall  cause  said  proceeding  to  be  heard  and  determined  without 
delay.  All  condemnation  proceedings  shall  be  preferred  cases,  and  shall  be 
entitled  to  precedence  over  all  other  civil  cases. 

The  petitioner  may  enter  upon  the  land  proposed  to  be  acquired  for  the 
purpose  of  making  a  survey  and  of  posting  any  notice  thereon  which  is 
required  by  this  article:  provided,  that  such  survey  and  posting  of  notice 
shall  be  done  in  such  manner  as  will  cause  the  least  possible  inconvenience 
to  the  owners  of  the  real  property. 

1936  (39)  1268. 

§  9130.  Petition  to  institute  proceedings. — A  proceeding  may  be  instituted 
hereunder  by  the  filing  of  a  petition  which  shall  be  sufficient  if  it  sets 
forth: 

(a)  The  name  of  the  petitioner. 

(b)  A  description  of  the  property,  sufficient  for  the  identification  there- 
of, to  which  there  may  be  attached  a  plat  or  map  thereof. 

(c)  A  statement  that  the  acquisition  of  such  property  by  the  petitioner  is 
necessary  for  a  public  works  project  and  a  brief  general  description  of  said 
public  works  project. 

(d)  A  statement  that  the  proceedings  are  being  instituted  under  this 
article. 

(e)  A  suitable  prayer  for  relief. 
1936  (39)  1268. 

§  9131.  Condemn  several  parcels  of  land  in  one  action  when  in  same 
project. — Any  number  of  parcels  of  land,  whether  owned  by  the  same  or 
different  persons  and  whether  contiguous  or  not,  may  be  included  and  con- 
demned in  one  proceeding,  provided  such  parcels  are  to  be  used  for  a  single 
public  works  project. 
1936  (39)  1268. 

§  9132.  Notice — publication — file — service. — Notice  of  such  proceedings 
shall  be  given  by  one  publication  in  a  newspaper  having  a  general  circula- 
tion in  each  county  in  which  any  part  of  the  property  sought  to  be  con- 
demned is  located.  Such  publication  shall  be  at  least  twenty  days  and  not 
more  than  ninety  days  prior  to  the  date  set  for  the  hearing  on  the  validity 
of  the  proceedings.  Such  notice  shall  be  in  substantially  the  following  form 
(the  blanks  being  appropriately  filled): 


Page  1323  Public  Works  Eminent  Domain  Law  §  9132 

STATE  OF  SOUTH  CAROLINA,  1  COURT  OF  COMMON 

County  of PLEAS 

(Here  state  name  of  county  in  which  the  proceeding  is  commenced). 
To  whom  it  may  concern: 

Notice  is  hereby  given  that  (here  insert 

name  of  petitioner)  has  filed  a  petition  in  the  above  court  under  the 
Public    Works    Eminent   Domain    Law   to    acquire    by    condemnation    for 

(here   given   brief   general   description   of   the 

public  works  project  for  which  the  land  is  sought  to  be  acquired)  the  fol- 
lowing described  land: 

(Here  describe  the  land  sufficiently  for  the  identification  thereof.  Such 
description  may  be  by  use  of  a  plat  or  map). 

Notice  is  further  given  that  on  :. (here  insert  date  of 

hearing,  which  must  be  at  least  twenty  days  and  not  more  than  ninety 
days  after  the  date  of  publication)  there  will  be  a  hearing  before  the  judge 

of  this  court, (here  insert  the  time  and  place  of 

the  hearing,  for  (1)  determining  the  validity  of  said  proceedings  and  the 
right  of  the  petitioner,  if  it  so  elects,  to  take  title  to  and  possession  of  such 
property  prior  to  final  judgment,  as  authorized  by  section  9143  of  said 
Public  Works  Eminent  Domain  Law;  (2)  fixing  the  amount  of  security, 
if  such  is  required  by  law,  to  be  given  by  the  petitioner  in  the  event  it 
elects  to  take  title  to  and  possession  of  such  property  prior  to  final  judg- 
ment; (3)  designating  the  procedure  (whether  by  reference  to  a  special 
master  or  by  trial  before  a  jury)  to  determine  the  amount  of,  and  to 
whom  to  be  paid,  the  compensation  for  such  property. 

That  any  persons  having  any  interest  in  or  lien  upon  the  above  described 
property  shall  be  deemed  to  have  waived  their  rights  thereafter  to  object 
to  the  court's  decision  with  respect  to  such  issues,  unless  prior  to  said  date 
they  shall  have  filed  in  writing  with  the  clerk  of  said  court  their  return  to 
this  notice",  containing  their  objections  and/or  demands  in  these  pro- 
ceedings. 

Notice  is  further  given  that  all  claims  or  demands  for  compensation 
and /or  for  any  relief  in  these  proceedings  because  of  the  taking  and  con- 
demnation of  such  property  must  be  filed  with  the  above  court  before 

(here   insert   a   date   fifteen   days   after   the   date 

above  specified  for  the  court  hearing),  or  the  same  shall  be  deemed  waived. 

Dated,  the __  day  of  ,  A.  D.  


Clerk  of  said  Court. 

Notice  of  such  proceedings  shall  also  be  given  (a)  by  posting  a  copy  of  the 
above  notice  in  conspicuous  places  on  the  real  property  sought  to  be  con- 
demned, (b)  by  filing  a  copy  thereof  in  the  office  of  the  clerk  of  the  court 
in  which  such  proceedings  are  pending,  and  (c)  by  filing  a  copy  thereof  in 
the  proper  office  or  offices  for  the  filing  of  lis  pendens  in  each  county  in 
which  any  part  of  the  real  property  is  situated,  and,  also  by  personal  ser- 
vice of  a  copy  of  said  notice  on  the  owner  of  the  property,  and  on  all  per- 
sons having  a  lien  or  liens  over  the  same  in  the  manner  now  required  by 
law,  and  in  all  other  cases  by  serving  by  publication  as  now  provided  by 
law. 

Such  publication,  posting  and  filing  and  service  shall  constitute  a  legal 
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and  sufficient  notice  to  all  persons  having  any  interest  in  or  lien  upon  the 
property  described  in  said  notice.  The  filing  of  such  notice  in  the  aforesaid 
county  office  shall  also  be  a  constructive  notice  of  the  proceeding  to  any 
person  who  subsequently  acquires  any  interest  in  or  lien  upon  said  prop- 
erty, .and  the  petitioner  shall  take  all  property  condemned  under  this 
article  free  of  the  claims  of  any  such  person. 
1936  (39)  1268. 

§  9133.  Rights  waived  if  objections  not  filed — judgment — minors — incom- 
petents.— All  persons  who  have  not  filed  written  objections  with  the  court 
prior  to  the  time  of  the  hearing  specified  in  the  notice  prescribed  by  sec- 
tion 9132,  shall  be  deemed  to  have  waived  the  right  to  file  objections  as  to 
the  sufficiency  and  validity  of  the  petition,  the  proceedings  and  the  relief 
sought  thereby,  and  as  to  the  right  of  the  petitioner  to  take  title  and  pos- 
session prior  to  final  judgment,  as  authorized  by  section  9141. 

The  court,  at  the  time  specified  in  said  notice,  after  hearing  and  deter- 
mining all  issues  of  fact  and  law  raised  by  the  objections  which  have  been 
filed,  if  any  there  be,  shall  enter  a  final  judgment  with  respect  to  such 
issues,  and  thereafter  there  shall  remain  for  determination  only  the  amount 
of  the  compensation  to  be  paid  and  the  persons  entitled  thereto. 

If  any  infant  or  other  person  under  a  legal  disability  shall  not  have 
appeared  in  the  proceedings  by  his  duly  authorized  legal  representative, 
the  court  shall  appoint  a  guardian  ad  litem  to  represent  such  person's  in- 
terest in  the  proceedings  before  the  special  master. 

1936  (39)  1268. 

§  9134.  Court  appoint  special  master  determine  damages  and  compensa- 
tion for  property  if  jury  trial  not  requested. — The  court,  at  the  time  of  said 
hearing,  shall,  unless  a  jury  trial  is  demanded,  appoint  a  special  master  to 
fix  the  amount  of  damages  and  compensation  for  the  taking  and  condem- 
nation of  the  property  described  in  the  petition  and  the  persons  entitled 
thereto,  and  to  report  thereon  to  the  court.  The  special  master  shall  be  a 
disinterested  person,  not  related  to  any  one  having  an  interest  in  or  lien 
upon  the  property  sought  to  be  condemned.  The  compensation  of  said 
special  master  shall  not  exceed  fifteen  ($15.00)  dollars  per  day  plus  travel 
and  subsistence  expenses. 

The  special  master  immediately  after  his  appointment  shall  subscribe 
to  an  oath  that  to  the  best  of  his  ability  he  will  truly  find  and  return  the 
compensation  for  the  taking  and  condemnation  of  the  property  and  the 
persons  entitled  thereto. 

1936  (39)  1268. 

§  9135.  Special  master  notify  interested  parties — post  notices  on  property 
— hearing — powers. — Immediately  after  his  appointment  and  taking  of  oath, 
the  special  master  shall  cause  notice  to  be  sent  by  registered  mail  to  all 
persons  who  have  appeared  in  the  proceedings,  or  to  their  attorneys  of 
record,  and  to  all  others  having  any  interest  in  or  lien  upon  the  property 
sought  to  be  condemned,  as  shown  by  the  record  of  the  proper  county  of- 
fice or  offices  for  the  recording  of  documents  pertaining  to  such  real 
estate,  and  to  all  guardians  ad  litem  appointed  pursuant  to  the  provisions 
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of  section  9133,  such  notice  to  be  addressed  to  such  persons  at  their  respec- 
tive last  known  addresses.  Such  notice  shall  be  substantially  in  the  follow- 
ing form  (with  blanks  appropriately  filled): 

IN  THE  COMMON  PLEAS  COURT  FOR  THE  

COUNTY  OF  SOUTH  CAROLINA. 

To  whom  it  may  concern: 

Notice  is  hereby  given  that  

(here  insert  name  of  petitioner)  has  filed  a  petition  in  the  above  court  un- 
der the  Public  Works  Eminent  Domain  Law  to  acquire  by  condemnation 

for  (here  give  brief  general  description  of  the 

public  works  project  for  which  the  land  is  sought  to  be  acquired),  the  fol- 
lowing described  land:  (here  describe  the  land  sufficiently  for  the  identifi- 
cation thereof.  Such  description  may  be  by  use  of  a  plat  or  map). 

All  persons  having  an  interest  in  or  lien  upon  the  above  described 
property,  for  which  compensation  will  be  demanded,  are  hereby  notified 
that  all  claims  or  demands  for  compensation  by  reason  of  the  taking  and 
condemnation  of  such  property  shall  be  filed  in  writing  with  said  court 

before  __  (here  insert  date  at  least  fifteen  days  after 

the  date  set  for  the  court  hearing  in  the  notice  specified  in  section  9132), 

and  shall  be  deemed  waived  unless  so  filed,  and  that  on ! 

a  hearing  will  be  held  by  the  special  master  at 

(insert  time  and  place  fixed  by  the  court  for  such  hearing  in  blanks)  with 
respect  to  (1)  the  amount  of  compensation  to  be  paid  for  the  property 
sought  to  be  condemned,  and  (2)  the  persons  entitled  to  such  compensa- 
tion. 

Dated  _ day  of A.  D 


Special  Master  appointed  by  said  Court. 

The  special  master  shall  also  cause  a  copy  of  said  notice  to  be  posted  in 
conspicuous  places  on  the  property  sought  to  be  condemned. 

After  such'  notice  by  mailing  and  posting,  the  special  master,  on  the 
date  for  hearing  specified  in  the  aforesaid  notice,  shall  proceed  immediate- 
ly to  hear  and  determine  the  question  of  just  compensation  for  the  taking 
and  condemnation  of  the  property  and  the  persons  entitled  to  such  com- 
pensation. To  this  end,  the  special  master  may  issue  subpoenas,  administer 
oaths  to  witnesses,  and  receive  evidence  and  cause  same  to  be  recorded. 

1936  (39)  1268. 

§  9136.     Determination   of   value   of    land — admissible   evidence. — For   the 

purpose  of  determining  the  value  of  the  land  sought  to  be  condemned  and 
fixing  just  compensation  therefor,  in  a  hearing  before  a  special  master  or  in 
a  trial  before  a  jury,  the  following  evidence  (in  addition  to  other  evidence 
which  is  relevant,  material  and  competent)  shall  be  relevant,  material  and 
competent  and  shall  be  admitted  as  evidence  and  considered  by  the  special 
master  or  the  jury,  as  the  case  may  be,  to-wit: 

(a)  Evidence  that  a  building  or  improvement  is  unsafe  or  unsanitary  or 
a  public  nuisance,  or  is  in  a  state  of  disrepair,  and  of  the  cost  to  correct 
any  such  condition,  notwithstanding  that  no  action  has  been  taken  by  local 
authorities  to  remedy  any  such  condition. 
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(b)  Evidence  that  any  state  public  body,  charged  with  the  duty  of  abat- 
ing or  requiring  the  correction  of  nuisances  or  like  conditions  or  demolish- 
ing unsafe  or  unsanitary  structures,  issued  an  order  directing  the  abate- 
ment or  correction  of  any  conditions  existing  with  respect  to  said  building 
or  improvement  or  the  demolition  of  said  building  or  improvement,  and  of 
the  cost  which  compliance  with  any  such  order  would  entail. 

(c)  Evidence  of  the  last  assessed  valuation  of  the  property  for  purposes 
of  taxation  and  of  any  affidavits  or  tax  returns  made  by  the  owner  in  con- 
nection with  such  assessment  which  state  the  value  of  such  property  and 
of  any  income  tax  returns  of  the  owner  showing  sums  deducted  on  account 
of  obsolescence  or  depreciation  of  such  property. 

(d)  Evidence  that  such  buildings  and  improvements  are  being  used  for 
illegal  purposes  or  are  being  so  overcrowded  as  to  be  dangerous  or  in- 
jurious to  the  health,  safety,  morals  or  welfare  of  the  occupants  thereof, 
and  the  extent  to  which  the  rentals  therefrom  are  enhanced  by  reason  of 
such  use. 

(e)  Evidence  of  the  price  and  other  terms  upon  any  sale  or  the  rent  re- 
served and  other  terms  of  any  lease  or  tenancy  relating  to  such  property 
or  to  any  similar  property  in  the  vicinity  when  the  sale  or  leasing  occurred 
or  the  tenancy  existed  within  a  reasonable  time  of  the  hearing. 

The  award  of  compensation  shall  not  be  increased  by  reason  of  any  in- 
crease in  the  value  of  the  property  resulting  from  the  public  works  project 
to  be  placed  thereon. 

No  allowance  shall  be  made  for  improvements  begun  on  property  after 
the  publication  of  the  notice  specified  in  section  9132  hereof,  except  upon 
good  cause  being  shown. 

1936  (39)  1268. 

§  9137.  Time  for  special  master  make  report. — The  report  of  the  special 
master  must  be  filed  with  the  clerk  of  the  court  in  which  said  proceeding  is 
pending  within  thirty  days  after  the  date  of  the  taking  of  the  oath,  unless 
further  time  is  granted  by  the  court.  The  court  shall  grant  additional 
time  for  the  filing  of  the  report  only  on  a  showing  that  the  report  cannot, 
with  all  due  diligence,  be  prepared  within  the  time  fixed. 
1936  (39)  1268. 

§  9138.  Hearing  on  objections — service  of  notices  of  filing  of  report,  time 
file  objections  and  hearing. — Upon  the  filing  of  such  report  by  the  special 
master,  the  court,  without  delay,  shall  fix  a  date  for  the  hearing  of  any  ob- 
jections filed  thereto.  Notice  that  said  report  has  been  filed,  that  all  objec- 
tions thereto  must  be  filed  with  the  court  within  ten  days  after  the  date 
of  the  mailing  of  such  notice  and  that  the  court  has  fixed  a  certain  date 
(which  shall  be  stated  therein)  for  the  hearing  of  such  objections,  shall  be 
given  by  sending  a  copy  of  such  notice  by  registered  mail  to  all  persons  who 
have  appeared  in  the  proceeding  or  their  attorneys  of  record  at  their  last 
known  addresses.  Upon  the  expiration  of  ten  days  after  the  mailing  of 
such  notice,  all  objections  to  the  report  shall  be  deemed  waived  by  all  per- 
sons who  have  not  filed  written  objections  with  the  court. 
1936  (39)  1268. 
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§  9139.  Court  amend,  approve  or  reject  report — appoint  another  special 
master — final  judgment — surrender  of  property. — If  no  objections  are  filed 
to  the  special  master's  report,  the  court  (but  only  on  motion  of  the  petition- 
er unless  title  to  the  property  has  vested  in  the  petitioner)  shall  enter  a  fi- 
nal judgment  fixing  the  compensation  to  be  paid  for  the  property  and  the 
persons  entitled  to  such  compensation.  If  any  objections  are  filed  to  the 
special  master's  report,  the  court  on  the  date  specified  in  the  aforesaid  order 
shall  hear  and  determine  such  questions  of  law  and  fact  as  are  raised  by 
such  exceptions  and  may  approve,  disapprove  or  modify  the  special 
master's  findings  or  may  reject  the  special  master's  report  in  toto.  In  the 
event  the  special  master's  report  is  rejected  in  toto,  the  court  shall  at  once 
appoint  another  special  master  in  the  same  manner  that  the  first  special 
master  was  appointed,  and  such  special  master  shall  have  the  same  powers 
and  duties  as  the  special  master  first  appointed,  except  that  notice  of  the 
time  for  filing  claims  and  of  the  hearing  of  the  special  master  may  be 
given  by  registered  mail  to  all  persons  who  have  appeared  in  the  proceed- 
ings or  their  attorneys  of  record  at  their  last  known  addresses,  and  no 
other  notice  shall  be  necessary.  If  the  court  shall  approve  the  special 
master's  report,  with  or  without  modifications,  the  court  (but  only  on  mo- 
tion of  the  petitioner  unless  title  to  the  property  has  previously  vested  in 
the  petitioner)  shall  enter  a  final  judgment,  fixing  the  compensation  to  be 
paid  for  such  property  and  the  persons  entitled  to  such  compensation. 

If  title  to  said  property  has  not  previously  been  vested  in  the  petitioner, 
the  title  and  right  to  possession  of  said  property  shall  vest  in  the  petitioner 
immediately  upon  the  entry  of  such  final  judgment  and  upon  the  deposit  in 
court  by  the  petitioner  of  the  amount  of  the  judgment  fixed  by  the  court 
as  the  compensation  for  such  property.  Upon  the  entry  of  such  judgment 
and  the  vesting  of  title  aforesaid,  the  court  shall  designate  the  day  (not  ex- 
ceeding thirty  days  thereafter,  except  upon  good  cause  shown)  on  which 
the  parties  in  possession  of  said  property  shall  be  required  to  surrender 
possession  to  the  petitioner. 

1936  (39)  1268. 

§  9140.  Jury  trial. — In  the  event,  in  and  by  the  return  provided  for  in  sec- 
tion 9132,  any  person  or  corporation  having  an  interest  in  or  lien  upon  the 
property  sought  to  be  acquired,  shall  demand  a  jury,  the  court  shall,  in 
lieu  of  referring  the  matter  to  a  special  master,  order  that  the  cause  be 
entered  for  trial  before  a  jury  upon  calendar  one  of  said  court,  and  there- 
upon said  cause  shall  be  tried  as  soon  as  practicable,  it  having  the  right  of 
way  over  all  other  cases  pending  trial.  The  issues  to  be  determined  by  such 
trial  shall  be  (1)  the  amount  of  compensation  to  be  paid  for  such  property, 
and  (2)  to  whom  such  compensation  is  to  be  paid,  according  to  the  rights, 
title  and  interest  of  the  various  parties  in  and  to  said  property.  The  cause 
to  be  so  tried,  may,  within  the  discretion  of  the  court,  in  addition  to  the 
property  to  which  the  party  demanding  a  jury  trial  has  an  interest  in  or 
lien  upon,  include  any  and  all  other  property  embraced  in  said  proceedings. 
1936  (39)  1268. 

§  9141.  Enter  judgment  on  rendition  of  verdict  by  jury — title  and  posses- 
sion go  to  petitioner  on  deposit  of  amount  of  verdict — new  trials — cancel 
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lis  pendens  on  failure  of  petitioner  to  comply. — Upon  the  rendition  of  the 
verdict  by  the  jury  in  causes  tried  as  in  this  article  provided,  the  court  (but 
only  on  motion  of  the  petitioner  unless  title  has  vested  in  the  petitioner) 
shall  enter  a  final  judgment  in  accordance  with  said  verdict,  and  the  law 
of  this  State,  fixing  the  compensation  to  be  paid  for  the  property  involved 
in  the  cause  so  tried,  and  designating  the  parties  entitled  to  such  compen- 
sation. If  title  to  such  property  has  not  previously  been  vested  in  petition- 
er, the  title  and  right  of  possession  of  said  property  shall  vest  in  the  petition- 
er immediately  upon  the  entry  of  such  final  judgment,  and  upon  deposit 
into  court  by  the  petitioner  of  the  amount  of  the  judgment  fixed  by  the 
court  in  accordance  with  the  verdict  of  the  jury  and  the  lien  of  this  judg- 
ment, as  the  compensation  for  such  property.  Upon  the  entry  of  such  judg- 
ment, and  the  vesting  of  title  as  aforesaid,  the  court  shall  designate  the 
day  (not  exceeding  thirty  days  thereafter,  except  upon  good  cause  shown) 
on  which  the  parties  in  possession  of  said  property  shall  be  required  to 
surrender  possession  of  same  to  the  petitioner:  provided,  nothing  herein 
shall  be  construed  to  prohibit  the  granting  of  new  trials  by  the  court  as 
provided  by  law  in  other  civil  cases:  provided,  further,  that  upon  entry 
of  final  judgment  as  above  provided,  the  court  may,  if  the  title  to  the 
property  has  not  vested  in  the  petitioner,  within  its  discretion,  fix  a  time 
within  which  the  petitioner  shall  deposit  into  court  the  amount  of  such 
judgment.  In  the  event  judgment  is  not  entered  by  the  court  within  a 
period  of  sixty  days  after  the  rendition  of  the  verdict  of  the  jury,  for  the 
reason  that  the  petitioner  has  failed  to  make  motion  for  same,  or  in  the 
event  that  petitioner,  after  the  rendition  of  the  verdict,  fails  to  make  the 
deposit  within  the  time  prescribed  by  the  court,  as  provided  for  in  section 
9141,  the  court,  on  motion  of  any  party  to  the  proceedings,  shall  order  the 
lis  pendens,  regarding  the  property  for  which  the  jury  determined  the 
compensation  canceled,  and  thereupon  it  shall  be  deemed  that  the  peti- 
tioner has  abandoned  said  proceedings. 
1936  (39)  1268. 

§  9142.  Judgment — record — admissible  evidence. — Upon  the  rendition  of 
the  final  judgment  vesting  title  in  the  petitioner,  the  clerk  of  the  court 
shall  make  and  certify,  under  the  seal  of  the  court,  a  copy  or  copies  of  such 
judgment,  which  shall  be  filed  or  recorded  in  the  proper  county  office  or 
offices  for  the  recording  of  documents  pertaining  to  the  real  property  de- 
scribed therein,  and  such  filing  or  recording  shall  constitute  notice  to  all 
persons  of  the  contents  thereof.  A  copy  of  the  judgment  certified  by  the 
clerk  of  court  as  aforesaid  shall  be  competent  and  admissible  evidence  in 
any  proceedins  at  law  or  in  equity. 
1936  (39)  1268. 

§  9143.  Petitioner  file  declaration  of  taking — secure  title  on  deposit  of 
estimated  compensation — determination  of  ultimate  compensation. — At  any 

time  or  after  the  filing  of  the  petition  referred  to  in  section  9130,  and  be- 
fore the  entry  of  final  judgment,  the  petitioner  may  file  with  the  clerk  of 
the  court  a  declaration  of  taking  signed  by  the  duly  authorized  officer  or 
agent  of  the  petitioner  declaring  that  all  or  any  part  of  the  property  de- 
scribed in  said  petition  is  to  be  taken  for  the  use  of  the  petitioner. 
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Said  declaration  of  taking  shall  be  sufficient  if  it  sets  forth:  (1)  a  de- 
scription of  the  property,  sufficient  for  the  identification  thereof,  to  which 
there  may  be  attached  a  plat  or  map  thereof;  (2)  a  statement  of  the  estate 
or  interest  in  said  property  being  taken;  and  (3)  a  statement  of  the  sum 
of  money  estimated  by  the  petitioner  to  be  just  compensation  for  the 
property  taken. 

Upon  the  filing  of  said  declaration  of  taking  and  the  deposit  in  court, 
to  the  use  of  the  persons  entitled  thereto,  of  the  amount  of  the  estimated 
compensation  stated  in  said  declaration,  and  in  case  the  petitioner 
is  an  authorized  corporation,  upon  the  petitioner  giving  such  security 
as  the  court  may  direct  under  the  provisions  of  this  section,  title  to  the 
property  specified  in  said  declaration  shall  vest  in  the  petitioner  and 
said  property  shall  be  deemed  to  be  condemned  and  taken  for  the  use 
of  the  petitioner,  and  the  right  to  just  compensation  for  the  same  shall 
vest  in  the  persons  entitled  thereto.  Upon  the  filing  of  the  declaration  of 
taking,  the  court  shall  designate  a  day  (not  exceeding  thirty  days  after 
such  filing,  except  upon  good  cause  shown)  on  which  the  parties  in  pos- 
session shall  be  required  to  surrender  possession  to  the  petitioner.  In  the 
event  that  the  petitioner  is  an  authorized  corporation,  the  court,  prior  to 
directing  surrender  of  possession  to  the  petitioner,  shall  require  such  se- 
curity to  be  given,  in  addition  to  the  amount  deposited  in  court,  as  will 
reasonably  assure  the  payment  of  any  amount  ultimately  determined  as 
the  compensation  to  be  paid. 

The  ultimate  amount  of  compensation  shall  be  fixed  in  the  manner  here- 
tofore specified.  If  the  amount  so  fixed  shall  exceed  the  amount  so  de- 
posited in  court  by  the  petitioner,  the  court  shall  enter  judgment  against 
the  petitioner  in  the  amount  of  such  deficiency,  together  with  interest  at 
the  rate  of  six  per  centum  per  annum  on  such  deficiency  from  the  date 
of  the  vesting  of  title  to  the  date  of  the  entry  of  the  final  judgment  (sub- 
ject, however,  to  abatement  for  use,  income,  rents  or  profits  derived  from 
such  property  by  the  owner  thereof  subsequent  to  the  vestng  of  title  in  the 
petitioner)  and  the  court  shall  order  the  petitioner  to  deposit  the  amount 
of  such  deficiency  in  court. 

1936  (39)  1268. 

§  9144.  Withdraw  or  dismiss  petition. — At  any  time  prior  to  the  vesting 
of  title  to  the  property  in  the  petitioner,  the  petitioner  may  withdraw  or 
dismiss  its  petition  with  respect  to  any  or  all  of  the  property  therein  de- 
scribed. 

1936  (39)  1268. 

§  9145.  Rights  of  persons  having  interest  in  property  divested  on  vesting 
of  title  in  petitioner. — Upon  vesting  of  title  to  any  property  in  the  petition- 
er, all  the  right,  title  and  interest  of  all  persons  having  any  interest  therein 
or  lien  thereupon  shall  be  divested  immediately,  and  such  persons  there- 
after shall  be  entitled  only  to  receive  compensation  for  such  property. 
1936  (39)  1268. 

§  9146.  Money  paid  into  court  by  petitioner  for  use  of  persons  entitled 
thereto — disbursement. — The  payment  into  court  by  the  petitioner  of  the 
amount  of  any  award  or  the  deposit  in  court  of  the  amount  estimated  by 
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the  petitioner  to  be  the  just  compensation  for  the  property  taken  or  con- 
demned, shall  be  deemed  to  be  a  payment  or  deposit  of  money  for  the  use 
of  the  persons  entitled  thereto.  Such  payment  or  deposit  shall  constitute  a 
payment  to  the  persons  entitled  thereto  to  the  extent  of  the  moneys  so 
paid  or  deposited  into  court. 

Any  such  payment  shall  be  as  valid  and  effectual  in  all  respects  as  if  it 
were  made  by  the  petitioner  directly  to  the  person  entitled  thereto  or,  in 
the  case  of  a  person  under  legal  disability,  to  his  guardian,  whether  or  not 
(a)  such  person  or  his  whereabouts  is  known  or  unknown  (b)  such  person 
is  under  a  legal  disability,  or  (c)  there  are  adverse  or  conflicting  claims  to 
such  awards. 

The  money  paid  into  court  shall  be  secured  in  such  manner  as  may  be 
directed  by  the  court  and  shall  be  paid  out  by  the  special  master,  except  in 
cases  tried  before  a  jury,  and  in  such  cases  said  money  shall  be  paid  out 
by  the  clerk  of  said  court,  to  the  persons  found  to  be  entitled  thereto  by 
the  final  judgment  of  the  court. 

1936  (39)  1268. 

§  9147.     Awards   paid   to   persons   not    entitled    thereto — recovery. — If    an 

award  shall  be  paid  to  a  person  not  entitled  thereto,  the  sole  recourse  of  the 
person  to  whom  it  should  have  been  paid  shall  be  against  the  person  to 
whom  it  shall  have  been  paid.  In  such  event  the  person  entitled  to  the 
award  may  sue  for  and  recover  the  same,  with  lawful  interest  and  costs 
of  suit,  as  such  money  had  and  received  to  his  use  by  the  person  to  whom 
the  same  shall  have  been  paid. 
1936  (39)  1268. 

§  9148.  Appeal — bond. — Any  time  within  thirty  days  from  the  filing  of 
any  interlocutory  or  final  order  or  judgment  by  the  court,  any  person  or 
persons  of  record  in  the  proceedings,  who  shall  have  filed  exceptions  at  any 
stage  of  the  proceedings  within  the  time  and  in  the  manner  specified,  may 
appeal  therefrom,  but  only  with  respect  to  those  questions  or  issues  which 
were  raised  by  such  exceptions. 

The  taking  of  an  appeal  shall  not  operate  to  stay  the  proceedings  under 
this  article  except  when  the  person  or  persons  appealing  shall  have  ob- 
tained a  stay  of  the  execution  of  the  judgment  or  order  appeal  from,  in 
which  event  the  proceedings  shall  be  stayed  only  with  respect  to  the  person 
or  persons  appealing  and  their  respective  interests  in  the  proceedings. 
Upon  the  taking  of  an  appeal,  the  proceedings  shall  be  deemed  severed  as 
to  the  person  or  persons  appealing  and  their  respective  interests  in  the 
proceeding. 

Any  interlocutory  or  final  order  or  judgment  shall  be  final  and  conclu- 
sive upon  all  persons  affected  thereby  who  have  not  appealed  within  the 
time  herein  prescribed. 

Any  petitioner,  other  than  an  authorized  corporation,  may  appeal  with- 
out giving  bond;  but  any  other  person  or  persons  appealing  shall  give  bond, 
with  good  and  sufficient  surety,  to  be  approved  by  the  court,  conditioned 
to  pay  all  costs  taxed  against  appellant  on  such  appeal. 

1936  (39)  1268. 
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§  9149.     Court  award  less  than  offer  of  compromise — payment  of  cost. — 

If  the  petitioner,  prior  to  the  making  of  the  award,  shall  have  tendered  to 
an  interested  person  for  his  property  or  deposited  in  court  for  such  prop- 
erty an  amount  which  such  interested  person  refused  to  accept  or  agree  to 
as  just  compensation,  all  costs  shall  be  assessed  against  such  person  in 
the  event  that  the  aforesaid  amount  tendered  or  deposited  is  equal  to  or 
in  excess  of  the  award  fixed  or  confirmed  by  the  court  with  respect  to 
such  parcel. 
1936  (39)  1268. 

§  9150.  Cumulative — eminent  domain — procedure. — The  powers  conferred 
by  this  article  shall  be  in  addition  and  supplemental  to  and  not  in  substi- 
tution for  the  power  conferred  by  any  other  law.  The  power  of  eminent 
domain  may  be  exercised  hereunder  notwithstanding  that  any  other  law 
may  provide  for  the  exercise  of  said  power  for  like  purposes  and  without 
regard  to  the  requirements,  restrictions  or  procedural  provisions  contained 
in  any  other  law. 

Procedure  hereunder,  which  is  not  prescribed  herein,  shall  be  that  which 
is  otherwise  prescribed  by  the  law  of  the  State. 

1936  (39)  1268. 

§  9151.  Saving  clause. — If  any  provision  of  this  article,  or  the  applica- 
tion of  such  provision  to  any  person  or  circumstances,  shall  be  held  invalid, 
the  remainder  of  the  article,  and  the  application  of  such  provision  to 
persons  or  circumstances  other  than  those  as  to  which  it  is  held  invalid, 
shall  not  be  affected  thereby. 
1936  (39)  1268. 

§  9152.     Counties  exempted. — The  provisions  of  this  article  shall  not  apply 
to  the  counties  of  Laurens,  Lexington,  Greenwood,  Jasper,  Horry,  Saluda, 
Dillon,  Cherokee,  Chesterfield,  Kershaw. 
1936  (39)  1268.. 
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§  9153.     Authorized— Any  city,  village  or  incorporated  town  in  the  State 
of  South  Carolina,  may  purchase  or  construct  a  waterworks  or  construct 
betterments  and  improvements  to  its  waterworks  system  as  in  this  chapter 
provided. 
1933  (38)   117. 

§  9154.  Cumulative — definitions.— This  chapter  shall  be  construed  as 
cumulative  authority  for  the  purchase  or  construction  of  a  waterworks 
system  or  for  the  construction  of  betterments  and  improvements  thereto, 
and  shall  not  be  construed  to  repeal  any  existing  laws  with  respect  thereof. 
The  term  "waterworks"  as  used  in  this  chapter  shall  be  construed  to  mean 
and  include  a  waterworks  system  in  its  entirety  or  any  integral  part 
thereof,  including  mains,  hydrants,  meters,  valves,  standpipes,  storage 
tanks,  pumping  tanks,  intakes,  wells,  impounding  reservoirs  or  purifica- 
tion plants.  The  term  "municipality"  as  used  in  this  chapter  shall  be  con- 
strued to  mean  any  city,  village  or  incorporated  town  in  the  State  of  South 
Carolina.  The  term  "legislative  body"  as  used  in  this  chapter  shall  be  con- 
strued to  mean  the  mayor  and  council  of  any  city  or  the  president  and 
councilman,  intendent  and  warden  of  any  village  or  incorporated  town. 
1933  (38)  117. 

§  9155.  Purchase  or  construction  of  waterworks  by  municipality — ordi- 
nance required — contents. — Whenever  the  legislative  body  of  any  muni- 
cipality shall  determine  to  purchase  or  construct  a  waterworks  system  un- 
der the  provisions  of  this  statute,  it  shall  cause  an  estimate  to  be  made  of 
the  cost  thereof  and  shall,  by  ordinance,  provide  for  the  issuance  of  revenue 
bonds  under  the  provisions  of  this  statute,  which  ordinance  shall  set  forth 
a  brief  description  of  the  contemplated  improvement,  the  estimated  cost 
thereof,  the  amount,  rate  of  interest,  time  and  place  of  payment  and  other 
details  in  connection  with  the  issuance  of  the  bonds.  Such  bonds  shall  bear 
interest  at  not  more  than  six  per  cent  (6%)  per  annum,  payable  semi-an- 
nually, and  shall  be  payable  at  such  time  and  place  not  exceeding  twenty 
(20)  years  from  their  date  as  shall  be  prescribed  in  the  ordinance  providing 
for  their  issuance.  Such  ordinance  shall  also  declare  that  a  statutory  lien 
shall  exist  upon  the  revenues  of  the  property  so  to  be  acquired  or  con- 
structed, fix  a  minimum  rate  or  rates  for  water  to  be  collected  prior  to  the 
payment  of  all  of  said  bonds,  and  shall  pledge  the  revenues  derived  from 
the  waterworks  system  for  the  purpose  of  paying  such  bonds  and  interest 
thereon,  which  pledge  shall  definitely  fix  and  determine  the  amount  of 
revenues  which  shall  be  necessary  to  be  set  apart  and  applied  to  the  pay- 
ment of  the  principal  of  and  interest  on  the  bonds  and  the  proportion  of 
the  balance  of  such  revenues"  and  income  which  are  to  be  set  aside  as  a 
proper  and  adequate  depreciation  account,  and  the  remainder  shall  be  set 
aside  for  the  reasonable  and  proper  operation  thereof.  The  rates  to  be 
charged  for  the  services  from  such  waterworks  shall  be  sufficient  to  pro- 
vide for  the  payment  of  interest  upon  all  bonds  and  to  create  a  sinking 
fund  to  pay  the  principal  thereof  as  and  when  the  same  become  due,  and 
to  provide  for  the  operation  and  maintenance  of  the  system,  and  to  provide 
an  adequate  depreciation  fund. 
1933  (38)   117. 
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§  9156.  Publish  ordinance — protest — effect. — After  such  ordinance  shall 
have  been  adopted,  same  shall  be  published  once  in  a  newspaper  published 
in  such  municipality,  or  if  there  be  no  newspaper  so  published,  then  such 
ordinance  shall  be  posted  in  at  least  three  public  places  therein,  with  a  no- 
tice to  all  persons  concerned  stating  that  said  ordinance  has  been  adopted, 
and  that  the  municipality  contemplates  the  issuance  of  the  bonds  described 
in  the  ordinance,  and  that  any  person  interested  may  appear  before  the 
governing  body,  upon  a  certain  date  which  shall  not  be  less  than  ten  (10) 
days  subsequent  to  the  publication  or  posting  of  such  ordinance  and  notice, 
and  present  protests.  At  such  hearing  all  objections  and  suggestions  shall 
be  heard  and  the  legislative  body  shall  take  such  action  as  it  shall  deem 
proper  in  the  premises. 
1933  (38)  117. 

§  9157.  Revenue  bonds — amount — execution — sale — tax  exempt. — Bonds 
herein  provided  for  shall  be  issued  in  such  amounts  as  may  be  necessary  to 
provide  sufficient  funds  to  pay  all  costs  of  construction  or  acquisition,  in- 
cluding engineering,  legal  and  other  expenses,  together  with  interest  to  a 
date  six  months  subsequent  to  the  estimated  date  of  completion.  Bonds  is- 
sued under  the  provisions  of  this  chapter  are  hereby  declared  to  be  nego- 
tiable instruments,  and  same  shall  be  executed  by  the  presiding  officer 
and  clerk  of  the  municipality  and  be  sealed  with  the  corporate  seal  of  the 
municipality,  and  in  case  any  of  the  officers  whose  signatures  appear  on 
the  bonds  or  coupons  shall  cease  to  be  such  officers  before  delivery  *of 
such  bonds,  such  signatures  shall  nevertheless  be  valid  and  sufficient  for 
all  purposes  the  same  as  if  they  had  remained  in  office  until  such  delivery. 
Said  bonds  may  be  sold  at  not  less  than  ninety  cents  on  the  dollar  and  the 
proceeds  derived  therefrom  shall  be  used  exclusively  for  the  purposes  for 
which  said  bonds  are  issued,  and  the  same  may  be  sold  at  one  time  or  in 
parcels  as  funds  are  needed.  Said  bonds  shall  be  exempt  from  state,  muni- 
cipal, county  and  school  taxes. 
1933  (38)   117. 

§  9158.  Payment  of  bonds. — Bonds  issued  under  the  provisions  of  this 
statute  shall  be  payable  solely  from  the  revenues  derived  from  such  water- 
works system,  and  such  bonds  shall  not  in  any  event  constitute  an  indebt- 
edness of  such  municipality  within  the  meaning  of  the  constitutional  pro- 
visions or  limitations,  and  it  shall  be  plainly  stated  on  the  face  of  each 
bond  that  the  same  has  been  issued  under  the  provisions  of  this  chapter, 
and  that  it  does  not  constitute  an  indebtedness  of  such  municipality  with- 
in any  constitutional  or  statutory  limitation. 
1933   (38)   117. 

§  9159.  Bonds  a  lien  on  revenue — enforcement. — There  shall  be  and  there 
is  hereby  created  a  statutory  lien  upon  the  revenues  of  the  waterworks 
system  so  acquired  or  constructed  from  the  proceeds  of  bonds  hereby  au- 
thorized to  be  issued,  which  shall  exist  in  favor  of  the  holder  of  said  bonds 
and  each  of  them,  and  to  and  in  favor  of  the  holder  of  the  coupons  attached 
to  said  bonds,  and  the  income  of  such  waterworks  system  shall  remain 
subject  to  such  statutory  lien  until  payment  in  full  of  the  principal  and 
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interest  of  said  bonds.  Any  holder  of  bonds  issued  under  the  provisions  of 
this  chapter  or  of  any  coupons  representing  interest  accrued  thereon,  may, 
either  at  law  or  in  equity,  enforce  the  statutory  lien  hereby  conferred,  and 
may,  by  proper  suit,  compel  the  performance  of  the  duties  of  the  officials 
of  the  issuing  municipality  set  forth  in  this  chapter.  If  there  be  default  in 
the  payment  of  the  principal  of  and/or  interest  upon  any  of  said  bonds, 
any  court  having  jurisdiction  in  any  proper  action  may  appoint  a  re- 
ceiver to  administer  said  waterworks  system  on  behalf  of  the  municipality 
with  power  to  charge  and  collect  rates  sufficient  to  provide  for  the  pay- 
ment of  said  bonds  and  interest  thereon,  and  for  the  payment  of  the  opera- 
ting expenses  and  to  apply  the  income  and  revenues  in  conformity  with  this 
chapter  and  the  ordinance  providing  for  the  issuance  of  such  bonds. 
1933  (38)   117. 

§  9160.  Water  rates — surplus. — Rates  for  water  fixed  precedent  to  the  is- 
suance of  bonds  shall  not  be  reduced  until  all  of  said  bonds  shall  have  been 
fully  paid,  and  may,  whenever  necessary,  be  increased  in  amounts  suf- 
ficient to  provide  for  the  payment  of  such  bonds,  both  principal  and  inter- 
est and  to  provide  proper  funds  for  the  depreciation  account  and  opera- 
tion and  maintenance  charges.  If  any  surplus  shall  be  accumulated  in  the 
operating  and  maintenance  fund  which  shall  be  in  excess  of  the  cost  of 
maintaining  and  operating  the  plant  during  the  remainder  of  the  fiscal 
year  then  current,  and  the  cost  of  maintaining  and  operating  the  said  plant 
during  the  fiscal  year  then  next  ensuing,  then  any  such  excess  may  be  by 
the  commissioners  of  public  works  of  such  municipality,  or  where  there  are 
no  commissioners  of  public  works,  by  the  legislative  body,  transferred  to 
either  the  depreciation  account  or  to  the  bond  and  interest  redemption  ac- 
count as  the  commissioners  of  public  works  or  the  legislative  body  may 
designate,  and  if  any  surplus  shall  be  accumulated  in  the  depreciation  ac- 
count over  and  above  that  which  the  commissioners  of  public  works  or  the 
legislative  body  shall  find  may  be  necessary  for  the  probable  replacements 
which  may  be  needed  during  the  then  present  fiscal  year,  and  the  next  en- 
suing fiscal  year,  such  excess  may  be  transferred  to  the  bond  and  interest 
redemption  account,  and  if  surplus  shall  exist  in  the  bonds  and  interest 
redemption  account  same  shall  be  applied  in  so  far  as  possible  in  the  pur- 
chase or  retirement  of  outstanding  revenue  bonds  payable  from  such  ac- 
count, and  for  that  purpose  the  commissioners  of  public  works  or  legisla- 
tive body  is  hereby  authorized  to  purchase  bonds  not  due  in  the  open  mar- 
ket at  not  more  than  the  fair  market  value  thereof. 
1933  (38)   117. 

§  9161.  May  condemn  waterworks  or  property. — For  the  purpose  of  ac- 
quiring any  waterworks  system  under  the  provisions  of  this  chapter,  or  for 
the  purpose  of  acquiring  any  property  necessary  therefor,  the  municipality 
shall  have  the  right  of  condemnation  therefor  to  be  made  in  the  same  man- 
ner and  same  way  as  provided  for  railroad  corporations  in  chapter  160  as 
now  or  hereafter  amended. 
1933  (38)   117. 

$  9162.     Improvements   and  betterments   to   waterworks. — Whenever   any 
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municipality  now  or  hereafter  shall  own  and  operate  a  waterworks  system, 
whether  constructed  under  the  provisions  of  this  chapter  or  not,  and  shall 
desire  to  construct  improvements  and  betterments  thereto,  it  may  issue 
revenue  bonds  under  the  provisions  of  this  chapter  to  pay  for  same,  and 
the  procedure  therefor,  including  the  fixing  of  rates  and  the  computation  of 
the  amount  thereof,  shall  be  the  same  as  in  this  chapter  provided  for  the 
issuance  of  bonds  for  acquisition  or  construction  of  a  waterworks  system  in 
a  municipality  which  has  not  theretofore  owned  and  operated  a  water- 
works system,  provided,  however,  that  in  the  ordinance  declaring  the  in- 
tention to  issue  the  bonds  and  providing  details  in  connection  therewith, 
the  council  shall  provide,  find  and  declare  in  addition  to  the  other  require- 
ments set  out  in  this  statute,  the  value  of  the  then  existing  system  and  the 
value  of  the  property  proposed  to  be  constructed,  and  the  revenue  derived 
from  the  entire  system  when  the  contemplated  betterments  and  improve- 
ments are  completed,  shall  be  divided  according  to  such  values  and  so  much 
of  the  revenue  as  is  in  proportion  to  the  value  of  such  betterments  and  im- 
provements as  against  the  value  of  the  previous  existing  plant  as  so  de- 
termined, shall  be  set  aside  and  used  solely  and  only  for  the  purpose  of 
paying  the  revenue  bonds  issued  for  such  betterments,  together  with  costs 
of  the  operation  and  the  depreciation  thereof,  and  such  revenue  shall  be 
deemed  to  be  income  derived  exclusively  from  such  betterments  and  im- 
provements. 
1933  (38)  117. 

§  9163.     Proceeds  from  bonds  and  revenue — records — custodians — deposit. 

— Any  municipality  issuing  revenue  bonds  under  the  provisions  of  this 
chapter  shall,  either  itself  or  through  its  commissioners  of  public  works, 
install  and  maintain  a  proper  system  of  accounts,  showing  the  amount  of 
revenue  received  and  the  application  of  the  same,  and  such  municipality 
shall  at  least  once  a  year  cause  such  accounts  to  be  properly  audited  by  a 
competent  auditor  and  the  report  of  such  audit  shall  be  open  for  inspection 
at  all  proper  times  to  any  tax  payer,  water-user  or  any  holder  of  bonds  is- 
sued under  the  provisions  of  this  chapter,  or  any  one  acting  for  and  on  be- 
half of  such  taxpayer,  water  user  or  bondholder.  Where  such  municipality 
has  commissioners  of  public  works,  said  commissioners  of  public  works 
shall  handle  and  manage  the  funds  derived  from  income  received  from 
waterworks  system,  constructed  in  whole  or  in  part  under  the  provisions 
of  this  statute,  but  where  such  municipality  has  no  commissioners  of 
public  works,  the  treasurer  of  such  municipality  shall  be  custodian  of  the 
funds  derived  from  income  received  from  waterworks  system  constructed 
either  in  whole  or  in  part  under  the  provisions  of  this  statute,  and  shall 
give  proper  bond  for  the  faithful  discharge  of  his  duties  as  such  custodian, 
which  bonds  shall  be  fixed  and  approved  by  the  legislative  body  of  the 
municipality.  All  of  the  funds  received  as  income  from  a  waterworks  sys- 
tem constructed  in  whole  or  in  part  under  the  provisions  of  this  statute, 
and  all  funds,  received  from  the  sale  of  revenue  bonds  issued  to  construct 
such  waterworks  system,  shall  be  kept  separate  and  apart  from  the  other 
funds  of  the  city,  and  separate  accounts  shall  be  maintained  in  which  shall 
be  placed  the  interest  and  sinking  fund  moneys  and  other  account  in  which 
shall  be  placed  the  depreciation  funds,  and  to  provide  for  refunding  out- 
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standing  certificates  payable  out  of  water  revenue. 
1933  (38)  117. 

§  9164.  Refunding  revenue  bonds. — Whenever  all  of  the  holders  of  unpaid 
water  revenue  certificates  of  a  particular  issue,  which  were  heretofore 
issued  to  pay  the  cost  of  constructing  a  water  works  system  and  are  pay- 
able from  the  revenues  thereof,  shall  offer  in  writing  to  exchange  same  for 
refunding  revenue  bonds  to  be  issued  under  the  provisions  of  this  statute, 
the  legislative  body  shall  receive  the  same,  and  if  found  to  be  properly 
executed,  may  adopt  an  ordinance  incorporating  therein  such  offer,  set- 
ting forth  the  determined  value  of  the  entire  waterworks  system  as  same 
then  exists,  the  value  of  so  much  of  the  system  as  was  paid  for  by  the 
issue  of  certificates,  the  unpaid  portion  of  which  are  proposed  to  be  re- 
funded, the  details  in  connection  with  the  issuance  of  the  bonds  in  the 
same  manner  as  is  provided  for  in  the  issuance  of  revenue  bonds,  and  fix 
the  minimum  rate  or  rates  to  be  charged  for  water  and  pledge  such  rev- 
enues, if  and  when  the  refunding  revenue  bonds  are  issued,  to  pay  such 
bonds.  Such  revenues  shall  be  applied  as  provided  in  this  act  for  revenue 
bonds  and  particularly  sections  9160  and  9162.  The  amount  of  refunding 
revenue  bonds  shall  not  exceed  and  may  be  less  than  the  par  amount  of 
certificates  to  be  surrendered  and  shall  not  exceed  and  may  be  less  than 
the  determined  value  of  so  much  of  the  systems  as  was  paid  for  by  such 
issue  of  certificates,  less  the  amount  of  certificates  paid.  Such  ordinance 
shall  be  published  together  with  notice  of  hearing  thereon  in  the  same 
manner  as  is  provided  in  this  chapter  in  case  of  the  issuance  of  revenue 
bonds,  and  hearing  shall  be  had  thereon  as  is  provided  in  this  chapter  in 
case  of  the  issuance  of  revenue  bonds.  After  such  hearing  the  refunding 
revenue  bonds  may  be  issued,  or  a  less  amount  thereof  may  be  issued  with 
the  consent  of  the  certificate  holders,  or  the  ordinance  may  be  repealed,  all 
as  the  legislative  body  shall  determine.  If  the  refunding  revenue  bonds  are 
issued  the  certificate  shall  be  surrendered  and  cancelled  simultaneously 
therewith.  Refunding  revenue  bonds  issued  under  the  provisions  of  this 
chapter  shall  be  payable  only  out  of  the  revenues  derived  from  the  system 
as  provided  in  the  ordinance  and  according  to  the  terms  of  this  chapter. 
Holders  of  refunding  revenue  bonds  issued  under  the  provisions  of  this 
chapter  shall  have  similar  rights  as  holders  of  revenue  bonds  issued  here- 
under, including  the  power  to  apply  for  a  receiver  to  operate  the  system, 
and  the  municipality  shall  be  under  the  same  obligations  to  bondholders 
as  is  provided  to  holders  of  revenue  bonds  issued  under  the  provisions  of 
this  chapter. 
1933  (38)   117. 

§  9165.  Additional  and  alternative  method. — This  chapter  shall,  without 
reference  to  any  other  statute  be  deemed  full  authority  for  the  construc- 
tion, acquisition,  improvement,  equipment,  maintenance,  operation  and 
repair  of  the  works  herein  provided  for  and  for  the  issuance  and  sale  of 
the  bonds  by  this  chapter  authorized,  and  shall  be  construed  as  an  ad- 
ditional and  alternative  method  therefor  and  for  the  financing  thereof, 
and  no  petition  or  election  or  other  or  further  proceeding  in  respect  to  the 
construction  or  acquisition  of  the  works  or  to  the  issuance  or  sale  of  bonds 
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under  this  chapter  and  no  publication  of  any  resolution,  ordinance,  notice  or 
proceeding  relating  to  such  construction  or  acquisition  or  to  the  issuance 
or  sale  of  such  bonds  shall  be  required  except  such  as  are  prescribed  by 
this  chapter,  any  provisions  of  other  statutes  of  the  State  to  the  contrary 
notwithstanding:  provided,  however,  that  all  functions,  powers  and  duties 
of  the  state  board  of  health  shall  remain  unaffected  by  this  chapter. 
1933   (38)   117. 

§  9166.  Water  districts  included. — All  water  districts  heretofore  and  here- 
after created  under  either  a  general  or  special  act  shall,  unless  inconsistent 
with  the  terms  of  the  act  under  which  it  was  created,  have  the  full  right  to 
exercise  and  avail  itself  of  all  of  the  terms  and  provisions  of  this  chapter 
and  the  commissioners  or  governing  body  of  such  district  shall  have  and 
perform  the  duties  and  powers  in  this  chapter  conferred  on  the  mayor,  city 
or  town  council,  or  the  intendent  and  warden.  The  chairman  of  such 
commission  or  governing  body  shall  perform  the  duties,  powers  and 
functions  of  the  mayor  or  intendant.  Accurate  records  of  all  official  actions 
and  resolutions  shall  be  kept,  and  where  under  the  provisions  of  this 
chapter,  publication  is  required,  such  action  or  official  resolution  shall  be 
published  and  the  official  actions  and  resolutions  of  such  commission  or 
governing  body  shall  for  the  purpose  of  this  chapter  and  for  the  purposes 
of  the  function  of  such  commission  have  the  same  force  and  effect  as 
ordinances  referred  to  in  this  chapter  where  its  provisions  are  set  into 
operation  by  city  or  town  councils,  intendants  or  wardens.  The  intent  and 
purpose  of  this  section  is  to  confer  upon  water  districts  without  the  cor- 
porate limits  of  municipalities  the  same  rights,  privileges,  duties,  powers 
and  authority  as  conferred  by  this  chapter  upon  municipalities. 
1933  (38)  117. 

§  9167.     Construe  liberally. — This  chapter  being  necessary  for  the  public 
health,  safety  and  welfare,  it  shall  be  liberally   construed  to  effectuate 
the  purpose  thereof. 
1933  (38)   117. 

§  9168.  Saving  clause. — The  sections  and  provisions  of  this  chapter  are 
separable  and  are  not  matters  of  mutual  essential  inducement,  and  it  is 
the  intention  to  confer  the  whole  or  any  part  of  the  powers  herein  provided 
for,  and  if  any  of  the  sections  or  provisions  or  parts  thereof  is  for  any  rea- 
son illegal,  it  is  the  intention  that  the  remaining  sections  and  provisions  or 
parts  thereof  shall  remain  in  full  force  and  effect. 
1933  (38)   117. 


CHAPTER  184 

Municipalities  and  Water  Districts  May  Purchase,  Construct,  Improve,  and 
Operate  Waterworks,  Electric  and  or  Power  Systems 

9169.  Authorized.  9173  thru  9175.  Revenue  bonds— tax  ex- 

9170.  Cumulative — definitions.  empt. 

9171.  Purchase  or  construction.  9176.  Rates — surplus. 

9172.  Publish  ordinance.  9177.  Condemn  waterworks  and  lighting 
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system  or  property.  9182.  Additional  and  alternative  method. 

9178.  Improvements.  9183.  Water  districts   included. 

9179.  Includes  towns  purchasing  and  dis-  9184.  Construe  liberally, 
tributing  its  water  or  power.  9185.  Saving  clause. 

9180.  9181.  Refunding  revenue  bonds. 

§  9169.  Authorized. — Any  city,  village  or  incorporated  town  in  the  State 
of  South  Carolina,  may  purchase  or  construct  a  waterworks,  electric  light- 
ing and  or  power  system  or  construct  betterments  and  improvements  to 
its  water  works,  electric  lighting  and/or  power  system  and/or  systems 
as  in  this  chapter  provided. 
1933  (38)  138. 

§  9170.  Cumulative — definitions. — This  chapter  shall  be  construed  as  cum- 
ulative authority  for  the  purchase  or  construction  of  a  waterworks,  electric 
light  and  'or  power  system,  or  systems,  for  the  construction  of  betterments 
and  improvements  thereto,  and  shall  not  be  construed  to  repeal  any  existing 
laws  with  respect  thereof.  The  term  "waterworks"  as  used  in  this  chapter 
shall  be  construed  to  mean  and  include  a  waterworks  system  in  its  entirety 
or  any  integral  part  thereof,  including  mains,  hydrants,  meters,  valves, 
standpipes,  storage  tanks,  pumping  tanks,  intakes,  wells,  impounding  res- 
ervoirs or  purification  plants.  The  term  "lighting  system"  shall  be  con- 
strued to  mean  and  include  an  electric  lighting  and/or  power  system  in  its 
entirety  or  any  integral  part  thereof,  including  lands,  houses,  engines, 
dynamos,  poles,  lines,  meters,  dams,  waterways  and  everything  now  or 
hereafter,  considered  necessary,  proper,  economical  or  convenient  there- 
about, and  used  for  lights,  and /or  power  for  individual,  and/or  commercial 
purpose  or  purposes,  or  as  customary.  The  term  "municipality"  as  used  in 
this  chapter  shall  be  construed  to  mean  any  city,  village  or  incorporated 
town  in  the  State  of  South  Carolina.  The  term  "legislative  body"  as  used 
in  this  chapter  shall  be  construed  to  mean  the  mayor  and  council  of  any 
city  or  the  president  and  councilmen,  intendant  and  warden  of  any  village 
or  incorporated  town. 
1933  (38)  138. 

§  9171.  Purchase  or  construction — ordinance  required — contents. — When- 
ever the  legislative  body  of  any  municipality  shall  determine  to  purchase 
or  construct  a  waterworks  system  and  or  "lighting  system"  under  the  pro- 
visions of  this  statute,  it  shall  cause  an  estimate  to  be  made  of  the  cost 
thereof,  and  shall,  by  ordinance,  provide  for  the  issuance  of  revenue  bonds 
under  the  provisions  of  this  statute,  which  ordinance  shall  set  forth  a  brief 
description  of  the  contemplated  improvement,  the  estimated  cost  thereof, 
the  amount,  rate  of  interest,  time  and  place  of  payment  and  other  details  in 
connection  with  the  issuance  of  the  bonds.  Such  bonds  shall  bear  inter- 
est at  not  more  than  six  per  cent  (67r)  per  annum,  payable  semi-annually, 
and  shall  be  payable  at  such  times  and  place  not  exceeding  twenty  (20) 
years  from  their  date  as  shall  be  prescribed  in  the  ordinance  providing 
for  their  issuance.  Such  ordinance  shall  also  declare  that  a  statutory  lien 
shall  exist  upon  the  revenues  of  the  property  so  to  be  acquired  or  con- 
structed, fix  a  minimum  rate  or  rates  for  water  and/or  lights  and/or  power 
to  be  collected  prior  to  the  payment  of  all  of  said  bonds,  and  shall  pledge 
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the  revenues  derived  from  the  waterworks  and/or  lighting  system,  or 
systems,  for  the  purpose  of  paying  such  bonds  and  interest  thereon,  which 
pledge  shall  definitely  fix  "and  determine  the  amount  of  revenues  which 
shall  be  necessary  to  be  set  apart  and  applied  to  the  payment  of  the 
principal  of  and  interest  on  the  bonds,  and  the  proportion  of  the  balance 
of  such  revenues  and  income  which  are  to  be  set  aside  as  a  proper  and  ade- 
quate depreciation  account,  and  the  remainder  shall  be  set  aside  for  the 
reasonable  and  proper  operation  thereof.  The  rates  to  be  charged  for  the 
services  from  such  waterworks  and/or  lighting  system  shall  be  sufficient 
to  provide  for  the  payment  of  interest  upon  all  bonds  and  to  create  a 
sinking  fund  to  pay  the  principal  thereof  as  and  when  the  same  become 
due,  and  to  provide  for  the  operation  and  maintenance  of  the  system, 
and/or  systems,  and  to  provide  an  adequate  depreciation  fund. 
1933  (38)  138. 

§  9172.  Publish  ordinance — protest — effect. — After  such  ordinance  shall 
have  been  adopted,  same  shall  be  published  once  in  a  newspaper  published 
in  such  municipality,  or  if  there  be  no  newspaper  so  published,  then  such 
ordinance  shall  be  posted  in  at  least  three  public  places  therein,  with  a 
notice  to  all  persons  concerned  stating  that  said  ordinance  has  been 
adopted,  and  that  the  municipality  contemplates  the  issuance  of  the  bonds 
described  in  the  ordinance,  and  that  any  person  interested  may  appear  be- 
fore the  governing  body,  upon  a  certain  date  which  shall  not  be  less  than 
ten  (10)  days  subsequent  to  the  publication  or  posting  of  such  ordinance  and 
notice,  and  present  protests.  At  such  hearing  all  objections  and  suggestions 
shall  be  heard  and  the  legislative  body  shall  take  such  action  as  it  shall 
deem  proper  in  the  premises. 
1933  (38)  138. 

§  9173.  Revenue  bonds — amount — execution — sale — tax  exempt. — Bonds 
herein  provided  for  shall  be  issued  in  such  amounts  as  may  be  necessary  to 
provide  sufficient  funds  to  pay  all  costs  of  construction  or  acquisition,  in- 
cluding engineering,  legal  and  other  expenses,  together  with  interest  to  a 
date  six  months  subsequent  to  the  estimated  date  of  completion.  Bonds  is- 
sued under  the  provisions  of  this  chapter  are  hereby  declared  to  be  negotia- 
ble instruments,  and  same  shall  be  executed  by  the  presiding  officer  and 
clerk  of  the  municipality  and  be  sealed  with  the  corporate  seal  of 
the  municipality,  and  in  case  any  of  the  officers  whose  signatures  ap- 
pear on  the  bonds  or  coupons  shall  cease  to  be  such  officers  before  de- 
livery of  such  bonds,  such  signatures  shall  nevertheless  be  valid  and  suf- 
ficient for  all  purposes  the  same  as  if  they  had  remained  in  office  until  such 
delivery.  Said  bonds  may  be  sold  at  not  less  than  ninety  cents  on  the  dollar 
and  the  proceeds  derived  therefrom  shall  be  used  exclusively  for  the 
purposes  for  which  said  bonds  are  issued,  and  same  may  be  sold  at  one  time 
or  in  parcels  as  funds  are  needed.  Said  bonds  shall  be  exempt  from  state, 
municipal,  county  and  school  taxes. 
1933  (38)  138. 

§  9174.     Payment   of   bonds. — Bonds  issued  under  the  provisions  of  this 
statute  shall  be  payable  solely  from  the  revenues  derived  from  such  water 
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works,  and/or  lighting  system,  and  such  bonds  shall  not  in  any  event  con- 
stitute an  indebtedness  of  such  municipality  within  the  meaning  of  the 
constitutional  provisions  or  limitations;  or  except  as  repaid  from  the  actual 
property  to  be  purchased  from  funds  received  hereunder,  and  the  revenue 
from  such  property.  And  it  shall  be  plainly  stated  on  the  face  of  each 
bond  that  the  same  has  been  issued  under  the  provisions  of  this  chapter, 
and  that  it  does  not  constitute  an  indebtedness  of  such  municipality  within 
any  constitutional  or  statutory  limitation. 
1933  (38)  138. 

§  9175.  Bonds  a  lien  on  revenue — enforcement. — There  shall  be  and  there 
is  hereby  created  a  statutory  lien  upon  the  revenues  of  the  waterworks 
and  or  lighting  system  so  acquired  or  constructed  from  the  proceeds  of 
bonds  hereby  authorized  to  be  issued,  which  shall  exist  in  favor  of  the  hold- 
er of  said  bonds  and  each  of  them,  and  to  and  in  favor  of  the  holder  of  the 
coupons  attached  to  said  bonds,  and  the  income  of  such  waterworks,  and/or 
lighting  system  shall  remain  subject  to  such  statutory  lien  until  payment 
in  full  of  the  principal  and  interest  of  said  bonds.  -Any  holder  of  bonds 
issued  under  the  provisions  of  this  chapter  or  of  any  coupons  representing 
interest  accrued  thereon,  may,  either  at  law  or  in  equity,  enforce  .the  statu- 
tory lien  hereby  conferred,  and  may,  by  proper  suit,  compel  the  perform- 
ance of  the  duties  of  the  officials  of  the  issuing  municipality  set  forth  in 
this  chapter.  If  there  be  default  in  the  payment  of  the  principal  of  and/or 
interest  upon  any  of  said  bonds,  any  court  having  jurisdiction  in  any 
proper  action  may  appoint  a  receiver  to  administer  said  waterworks,  and/or 
lighting  system  on  behalf  of  the  municipality,  with  power  to  charge  and 
collect  rates  sufficient  to  provide  for  the  payment  of  said  bonds  and  in- 
terest thereon,  and  for  the  payment  of  the  operating  expenses  and  to  apply 
the  income  and  revenues  in  conformity  with  this  chapter  and  the  ordinance 
providing  for  the  issuance  of  such  bonds. 
1933  (38)  138.    • 

§  9176.  Water,  light  and  power  rates — surplus. — Rates  for  water,  light  or 
power  fixed  precedent  to  the  issuance  of  bonds  shall  not  be  reduced  until 
all  of  said  bonds  shall  have  been  fully  paid,  and  may,  whenever  necessary, 
be  increased  in  amounts  sufficient  to  provide  for  the  payment  of  such 
bonds,  both  principal  and  interest  and  to  provide  proper  funds  for  the  de- 
preciation account  and  operation  and  maintenance  charges.  If  any  surplus 
shall  be  accumulated  in  the  operating  and  maintenance  fund  which  shall 
be  in  excess  of  the  cost  of  maintaining  and  operating  the  plant  during  the 
remainder  of  the  fiscal  year  then  current,  and  the  cost  of  maintaining  and 
operating  the  said  plant  during  the  fiscal  year  then  next  ensuing,  then  any 
such  excess  may  be  by  the  commissioners  of  public  works  of  such  munici- 
pality, or  where  there  are  no  commissioners  of  public  works,  by  the  legis- 
lative body,  transferred  to  either  the  depreciation  account  or  to  the  bond 
and  interest  redemption  account  as  the  commissioners  of  public  works 
or  the  legislative  bod>  may  designate;  and,  if  any  surplus  shall  be  accumu- 
lated in  the  depreciation  account  over  and  above  that  which  the  commis- 
sioners of  public  works  or  the  legislative  body  shall  find  may  be  necessary 
for  the  probable   replacements  which  may   be  needed   during   the   then 
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present  fiscal  year,  and  the  next  ensuing  fiscal  year,  such  excess  may  be 
transferred  to  the  bond  and  interest  redemption  account,  and  if  surplus 
shall  exist  in  the  bonds  and  interest  redemption  account  same  shall  be 
applied  in  so  far  as  possible  in  the  purchase  or  retirement  of  outstanding 
revenue  bonds  payable  from  such  account,  and  for  that  purpose  the  com- 
missioners of  public  works  or  legislative  body  is  hereby  authorized  to  pur- 
chase bonds  not  due  in  the  open  market  at  not  more  than  the  fair  market 
value  thereof. 
1933  (38)  138. 

§  9177.     Condemn  waterworks   and  or   lighting  system  or   property. — For 

the  purpose  of  acquiring  any  waterworks  and/or  lighting  system  under  the 
provisions  of  this  chapter,  or  for  the  purpose  of  acquiring  any  property 
necessary  therefor,  the  municipality  shall  have  the  right  of  condemnation 
therefor  to  be  made  in  the  same  manner  and  same  way  as  provided  for 
railroad  corporations  in  chapter  160  as  now  or  hereafter  amended;  and  all 
appeals  shall  have  precedence  for  trial  at  the  next,  and  each  succeeding 
term  of  common  pleas  court  until  finally  ended. 
1933  (38)  138. 

§  9178.  Improvements  and  betterments  to  waterworks  and  or  lighting 
systems. — Whenever  any  municipality  now  or  hereafter  shall  own  and 
operate  a  waterworks,  and/or  lighting  system,  whether  constructed  under 
the  provisions  of  this  chapter  or  not,  and  shall  desire  to  construct  improve- 
ments and  betterments  thereto,  it  may  issue  revenue  bonds  under  the  pro- 
visions of  this  chapter  to  pay  for  same,  and  the  procedure  therefor,  in- 
cluding the  fixing  of  rates  and  the  computation  of  the  amount  thereof, 
shall  be  the  same  as  in  this  act  provided  for  the  issuance  of  bonds  for  ac- 
quisition or  construction  of  a  waterworks,  and/or  lighting  system  in  a 
municipality  which  has  not  theretofore  owned  and  operated  a  waterworks, 
and  or  lighting  system,  provided,  however,  that  in  the  ordinance  declar- 
ing the  intention  to  issue  the  bonds  and  providing  details  in  connection 
therewith,  the  council  shall  provide,  find  and  declare  in  addition  to  the 
other  requirements  set  out  in  this  statute,  the  value  of  the  then  existing 
system  and  the  value  of  the  property  proposed  to  be  constructed,  and  the 
revenue  derived  from  the  entire  system  when  the  contemplated  better- 
ments and  improvements  are  completed,  shall  be  derived  according  to  such 
values;  and  so  much  of  the  revenue  as  is  in  proportion  to  the  value  of  such 
betterments  and  improvements  as  against  the  value  of  the  previous  exist- 
ing plant  as  so  determined,  shall  be  set  aside  and  used  solely  and  only  for 
the  purpose  of  paying  the  revenue  bonds  issued  for  such  betterments,  to- 
gether with  costs  of  the  operation  and  the  depreciation  thereof,  and  such 
revenue  shall  be  deemed  to  be  income  derived  exclusively  from  such  bet- 
terments and  improvements;  the  liens  and  rights  to  revenue  in  such  case  to 
apply  solely  to  such  improvements  and  betterments  as  herein  provided. 
1933  (38)  138. 

§  9179.  Includes  towns  purchasing  and  distributing  its  water  and/or 
power. — This  chapter  shall  apply  also  to  all  towns  that  purchase  its  water 
and  or  lights  and/or  power  in  bulk,  or  wholesale,  and  distributes,  or  re- 
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tails  such  bulk  or  wholesale  purchase. 
1933  (38)  138. 

§  9180.     Proceeds  from  bonds  and  revenue — records — custodians — deposit. 

— Any  municipality  issuing  revenue  bonds  under  the  provisions  of  this 
chapter  shall,  either  itself  or  through  its  commissioners  of  public  works, 
install  and  maintain  a  proper  system  of  accounts,  showing  the  amount  of 
revenue  received  and  the  application  of  the  same,  and  such  municipality 
shall  at  least  once  a  year  cause  such  accounts  to  be  properly  audited  by  a 
competent  auditor  and  the  report  of  such  audit  shall  be  open  for  in- 
spection at  all  proper  times  to  any  taxpayer,  water-user,  light-user,  power- 
user,  or  any  holder  of  bonds  issued  under  the  provisions  of  this  chapter,  or 
any  one  acting  for  and  on  behalf  of  such  taxpayer,  water  user,  light  use, 
power  user,  or  bond  holder.  Where  such  municipality  has  commissioners  of 
public  works,  said  commissioners  of  public  works  shall  handle  and  man- 
age the  funds  derived  from  income  received  from  water  works,  and/or 
lighting  system,  constructed  in  whole  or  in  part  under  the  provisions  of  this 
statute,  but  where  such  municipality  has  no  commissioners  of  public  works, 
the  treasurer  of  such  municipality  shall  be  custodian  of  the  funds  derived 
from  income  received  from  waterworks  and/or  lighting  system  constructed 
either  in  whole  or  in  part  under  the  provisions  of  this  statute,  and  shall 
give  proper  bond  for  the  faithful  discharge  of  his  duties  as  such  custodian, 
which  bond  shall  be  fixed  and  approved  by  the  legislative  body  of  the 
municipality.  All  of  the  funds  received  as  income  from  a  waterworks 
and  or  lighting  system  constructed  in  whole  or  in  part  under  the  provisions 
of  this  statute,  and  all  funds,  received  from  the  sale  of  revenue  bonds 
issued  to  construct  such  waterworks  and/or  lighting  system,  shall  be  kept 
separate  and  apart  from  the  other  funds  of  the  city,  and  separate  accounts 
shall  be  maintained  in  which  shall  be  placed  the  interest  and  sinking  fund 
moneys  and  other  account  in  which  shall  be  placed  the  depreciation  funds, 
and  to  provide-for  refunding  outstanding  certificates  payable  out  of  water, 
lighting  and/  or  power  revenue. 
1933  (38)  138. 

§  9181.  Refunding  revenue  bonds. — Whenever  all  of  the  holders  of  unpaid 
water,  light  and/or  power  revenue  certificates  of  a  particular  issue,  which 
were  heretofore  issued  to  pay  the  cost  of  constructing  a  water  works, 
and  or  lighting  system  and  are  payable  from  the  revenues  thereof,  shall 
offer  in  writing  to  exchange  same  for  refunding  revenue  bonds  to  be 
issued  under  the  provisions  of  this  statute,  the  legislative  body  shall  re- 
ceive the  same,  and  if  found  to  be  properly  executed,  may  adopt  an  ordi- 
nance incorporating  therein  such  offer,  setting  forth  the  determined  value 
of  the  entire  water  works,  and/or  lighting  system  as  same  then  exists,  the 
value  of  so  much  of  the  system  as  was  paid  for  by  the  issue  of  certificates, 
the  unpaid  portion  of  which  are  proposed  to  be  refunded,  the  details  in 
connection  with  the  issuance  of  the  bonds  in  the  same  manner  as  is  pro- 
vided for  in  the  issuance  of  revenue  bonds,  and  fix  the  minimum  rate  or 
rates  to  be  charged  for  water,  lights,  power,  etc.,  and  pledge  such  revenues, 
if  and  when  the  refunding  revenue  bonds  are  issued,  to  pay  such  bonds. 
Such  revenues  shall  be  applied  as  provided  in  this  chapter  for  revenue 
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bonds  and  particularly  sections  9176  and  9178.  The  amount  of  refunding 
revenue  bonds  shall  not  exceed  and  may  be  less  than  the  par  amount  of 
certificates  to  be  surrendered  and  shall  not  exceed  and  may  be  less  than 
the  determined  value  of  so  much  of  the  systems  as  was  paid  for  by  such 
issue  of  certificates,  less  the  amount  of  certificates  paid.  Such  ordinance 
shall  be  published  together  with  notice  of  hearing  thereon  in  the  same  man- 
ner as  is  provided  in  this  chapter  in  case  of  the  issuance  of  revenue  bonds, 
and  hearing  shall  be  had  thereon  as  is  provided  in  this  chapter  in  case  of  the 
issuance  of  revenue  bonds.  After  such  hearing  the  refunding  revenue  bonds 
may  be  issued,  or  a  less  amount  thereof  may  be  issued  with  the  consent 
of  the  certificate  holders,  or  the  ordinance  may  be  repealed,  all  as  the 
legislative  body  shall  determine.  If  the  refunding  revenue  bonds  are  is- 
sued the  certificate  shall  be  surrendered  and  cancelled  simultaneously 
therewith.  Refunding  bonds  issued  under  the  provisions  of  this  chapter 
shall  be  payable  only  out  of  revenues  derived  from  the  system,  and/or 
systems,  as  provided  in  the  ordinance  and  according  to  the  terms  of  this 
chapter.  Holders  of  refunding  revenue  bonds  issued  under  the  provisions 
of  this  chapter  shall  have  similar  rights  as  holders  of  revenue  bonds  issued 
hereunder,  including  the  power  to  apply  for  a  receiver  to  operate  the  sys- 
tem, and  the  municipality  shall  be  under  the  same  obligations  to  bond- 
holders as  is  provided  to  holders  of  revenue  bonds  issued  under  the  pro- 
visions of  this  chapter. 
1933  (38)  138. 

§  9182.  Additional  and  alternative  method. — This  chapter  shall,  without 
reference  to  any  other  statute,  be  deemed  full  authority  for  the  construc- 
tion, acquisition,  improvement,  equipment,  maintenance,  operation  and 
repair  of  the  works  herein  provided  for  and  for  the  issuance  and  sale  of 
the  bonds  by  this  chapter  authorized,  and  shall  be  construed  as  an  addi- 
tional and  alternative  method  therefor  and  for  the  financing  thereof,  and 
no  petition  or  election  or  other  or  further  proceeding  in  respect  to  the 
construction  or  acquisition  of  the  works  or  to  the  issuance  or  sale  of  bonds 
under  this  chapter  and  no  publication  of  any  resolution,  ordinance,  notice 
or  proceeding  relating  to  such  construction  or  acquisition  or  to  the  issu- 
ance or  sale  of  such  bonds  shall  be  required  except  such  as  are  prescribed 
by  this  chapter,  any  provisions  of  other  statutes  of  the  state  to  the  con- 
trary notwithstanding:  provided,  however,  that  all  functions,  powers  and 
duties  of  the  State  board  of  health  shall  remain  unaffected  by  this  chapter. 
1933  (38)  138. 

§  9183.  Water  districts  included. — All  water  districts  heretofore  or  here- 
after created  under  either  a  general  or  a  special  chapter  shall,  unless  in- 
consistent with  the  terms  of  this  chapter  under  which  it  was  created,  have 
the  full  right  to  exercise  and  avail  itself  of  all  of  the  terms  and  provisions 
of  this  chapter  and  the  commissioners  or  governing  body  of  such  district 
shall  have  and  perform  the  duties  and  powers  in  this  chapter  conferred  on 
the  mayor,  city  or  town  council,  or  the  intendant  and  warden.  The  chair- 
man of  such  commission  or  governing  body  shall  perform  the  duties,  pow- 
ers, and  functions  of  the  mayor  or  intendant.  Accurate  records  of  all  of- 
ficial actions  and  resolutions  shall  be  kept,  and  where  under  the  provisions 
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of  this  chapter,  publication  is  required,  such  action  or  official  resolution 
shall  be  published  and  the  official  actions  and  resolutions  of  such  commis- 
sion or  governing  body  shall  for  the  purpose  of  this  chapter  and  for  the 
purposes  of  the  function  of  such  commission  have  the  same  force  and  ef- 
fect as  ordinances  referred  to  in  this  chapter  where  its  provisions  are  set 
into  operation  by  city  or  town  councils,  intendants  and  wardens.  The  in- 
tent and  purpose  of  this  section  is  to  confer  upon  water  districts  without 
the  corporate  limits  of  municipalities  the  same  rights,  privileges,  duties, 
powers  and  authority  as  conferred  by  this  chapter  upon  municipalities  in 
respect  to  water  works. 
1933  (38)  138. 

§  9184.     Construe  liberally. — This  chapter  being  necessary  for  the  public 
health,  safety  and  welfare,  it  shall  be  liberally  constructed  to  effectuate 
the  purpose  thereof. 
1933  (38)  138. 

§  9185.  Saving  clause. — The  sections  and  provisions  of  this  chapter  are 
separable  and  are  not  matters  of  mutual  essential  inducement,  and  it  is 
the  intention  to  confer  the  whole  or  any  part  of  the  powers  herein  pro- 
vided for,  and  if  any  of  the  sections  or  provisions  or  parts  thereof  is  for 
any  reason  illegal,  it  is  the  intention  that  the  remaining  sections  and 
provisions  or  parts  thereof  shall  remain  in  full  force  and  effect. 
1933  (38)  138. 


CHAPTER  185 

Political  Subdivisions  May  Construct,  Acquire,  Own,  Equip,  Operate,  Main- 
tain and  Improve,  Enlarge  or  Extend  Waterworks  Systems,  Sewerage 
Systems,  Hospitals,  Power  Plants  and  Electrical  Distribution  Systems, 
Toll  Bridges,  Ferries,  Drainage  Systems,  Grading  and/or  Paving  and/or 
Repaving  Streets,  Sidewalks  and  Highways,  Where  Such  Streets  or 
Highways  are  Not  Part  of  Any  Federal  or  State  Aid  Project,  Public 
Buildings,  Common  Jails,  Sweet  Potato  Starch  Factories  and  Certain 
Other  Works. 

9186.  Definitions.  —bond. 

9187.  Authority  of  municipalities  in      9203.  Charges  and  rates. 

State.  9204.  Board   manage  works — duties   and 

9188.  Supervision    of   works — board    de-  powers — compensation. 

fined.  9205.  Contract  to  furnish  service  to  other 

9189.  Powers  of  board.  municipalities. 

9190.  Payment  of  preliminary  expenses.  9206.  Acquire  property  free  from  liens. 

9191.  Prerequisites   to   construction,    etc.  9207.  Rights  of  certificate  holders. 

9192.  Acquisition  of  property.  9208.  Joint  projects — provisions  as  to  toll 

9193.  Issue  revenue  certificates.  bridges.  . 

9194.  Cost  of  works.  9209.  Authority    additional — jurisdiction 

9195.  Contractual    rights    of    municipal-  of  municipalities. 

ities.  9210.  Additional  and  alternative  method. 

9196  thru  9199.  Revenue  certificates.  9211.  Construe  liberally. 

9200.  Sinking  fund.  9212.  Provisions  separable  —  saving 

9201.  Charges  or  rates  for  use  of  works.  clause. 

9202.  System  of  accounts — annual  audit 

§  9186.     Definitions. — (a)  The  term  'municipality'  as  used  in  this  chapter 

IV.-S.C.-43 
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shall  be  construed  to  mean  any  city,  village,  incorporated  town,  county  or 
other  political  sub-division  of  the  State  of  South  Carolina,  (b)  The  term 
'municipal  authorities'  as  used  in  this  chapter  shall  be  construed  to  mean 
the  mayor  and  council  or  similar  governing  body,  board  or  commission  of 
any  city,  village,  or  incorporated  town,  and/or  the  board  of  county  com- 
missioners of  any  county,  whether  composed  of  one  or  more  members, 
and/or  the  corporate  authority  vested  by  law  with  the  control  of  the  fiscal 
affairs  of  any  political  sub-division  in  this  State,  (c)  The  term  'works'  as 
used  in  this  chapter  shall  be  construed  to  mean  and  include  waterworks 
systems,  sewerage  systems,  hospitals,  power  plants  and  electrical  distribu- 
tion systems,  toll  bridges,  ferries,  drainage  systems,  grading  and/or  paving 
and/or  repaving  streets,  sidewalks  and  highways,  other  than  state  and  fed- 
eral aid  projects,  public  buildings,  common  jails,  and  sweet  potato  starch 
factories,  which  the  municipalities  of  South  Carolina  are  authorized  by 
this  chapter  to  own,  construct,  acquire,  or  maintain,  where  such  works  or 
project  will  be  made  self-supporting  and  the  construction  and/or  acquisi- 
tion cost  thereof  returned  within  a  reasonable  period,  not  exceeding  thirty 
years,  by  means  of  tolls,  fees,  rents  or  charges  other  than  taxation,  and 
shall  mean  and  include  such  system,  building  plant  or  project  in  its  en- 
tirety and  all  integral  parts  thereof. 
1933  (38)  299;  1934  (38)  1302;  1939  (41)  101. 

See  generally.  —  Park  v.  Greenwood      County,  174  S.  C.  35,  176  S.  E.  870. 

§  9187.  Municipalities  may  construct,  acquire,  own,  equip,  operate,  main- 
tain and/or  enlarge  such  works — payment. — Every  municipality  in  the 
State  of  South  Carolina  is  hereby  authorized  and  empowered  to  construct, 
acquire,  own,  equip,  operate,  maintain  and  or  enlarge,  extend,  or  increase 
any  of  the  works  described  in  section  9186  together  with  all  appurtenances 
necessary,  useful  or  convenient  for  the  maintenance  and  operation  of  such 
works,  and  shall  have  authority  to  acquire  by  gift,  grant,  purchase,  con- 
demnation or  otherwise  all  necessary  lands,  rights-of-way  and  property 
therefor  within  and  or  without  the  corporate  limits  of  such  municipality, 
and  to  issue  revenue  certificates  to  pay  the  cost  of  such  works  and  property. 
No  obligation  shall  be  incurred  by  the  municipality  in  such  construction, 
acquisition,  extension  of  improvement  except  such  as  is  payable  solely 
from  the  funds  provided  under  the  authority  of  this  chapter. 
1933  (38)  299. 

§  9188.  Supervision  and  control  of  works — board  defined. — The  construc- 
tion, acquisition,  improvement,  extension,  equipment,  custody,  operation 
and  maintenance  of  any  such  works  and  the  collection  of  revenues  there- 
from for  the  services  rendered  thereby  shall  be  under  the  supervision  and 
control  either  of  the  municipal  authorities  or  of  a  board  of  public  works 
or  committee  or,  in  the  case  of  toll  bridges,  under  the  state  highway  depart- 
ment as  the  corporate  authorities  of  the  municipality  may  determine.  The 
term  'board'  when  hereinafter  used  in  this  chapter  shall  be  construed  to 
mean  the  municipal  authorities  of  such  board  or  the  state  highway  de- 
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partment,  as  the  case  may  be. 
1933  (38)  299. 

§  9189.  Powers  of  board.— The  board  shall  have  power  to  take  all  steps 
and  proceedings  and  to  make  and  enter  into  all  contracts  or  agreements 
necessary  or  incidental  to  the  performance  of  its  duties  and  the  execution 
of  its  powers  under  this  chapter.  Provided,  that  any  contract  relating  to 
the  financing  or  the  acquisition,  construction,  extension  or  improvement  of 
any  such  works  or  any  trust  indenture  as  hereinafter  provided  for  shall  be 
approved  by  the  municipal  authorities.  The  board  may  employ  engineers, 
architects,  inspectors,  superintendents,  managers,  collectors,  attorneys,  and 
such  other  empolyees  as  in  its  judgment  may  be  necessary  in  the  execu- 
tion of  its  powers  and  duties  and  may  fix  their  compensation,  all  of  whom 
shall  do  such  work  as  the  board  may  direct.  All  such  compensation  and  ex- 
pense incurred  in  carrying  out  the  provisions  of  this  chapter  shall  be  paid 
solely  from  funds  provided  under  the  authority  of  this  chapter,  and  the 
board  shall  not  exercise  or  carry  out  any  authority  or  power  herein  given 
it  so  as  to  bind  said  board  of  said  municipality  beyond  the  extent  to  which 
money  shall  have  been  or  may  be  provided  under  the  authority  .of  this 
chapter.  No  contract  or  agreement  with  any  contractor  or  contractors  for 
labor  and  'or  materials,  exceeding  in  amount  the  sum  of  one  thousand 
($1,000.00)  dollars  shall  be  made  without  advertising  for  bids,  which  bids 
shall  be  publicly  opened  and  award  made  to  the  best  bidder,  with  power 
in  the  board  to  reject  any  and  all  bids.  After  the  construction,  installa- 
tions, and  completion  of  the  works  or  the  acquisition  thereof,  the  board 
shall  operate,  manage  and  control  the  same  and  may  order  and  complete 
any  extensions,  betterments  and  improvements  of  and  to  the  works  that  the 
board  may  deem  expedient,  if  funds  therefor  be  available  or  are  made 
available  as  provided  in  this  chapter,  and  shall  establish  rules  and  regu- 
lations for  the  use  and  operation  of  the  works,  and  do  all  things  necessary 
or  expedient  for  the  successful  operation  thereof.  All  public  ways  or 
public  works  damaged  or  destroyed  by  the  board  in  carrying  out  its  au- 
thority under  this  chapter  shall  be  restored  or  repaired  by  the  board  and 
placed  in  their  original  condition,  as  nearly  as  practicable,  if  requested  so 
to  do  by  proper  authority  out  of  funds  provided  by  this  chapter. 
1933  (38)  299. 

§  9190.  Payment  of  preliminary  expenses. — All  necessary  preliminary  ex- 
penses actually  incurred  by  the  board  of  any  municipality  in  the  making 
of  surveys,  estimates  of  cost  and  of  revenues,  employment  of  engineers 
or  other  employees,  the  giving  of  notices,  taking  of  options  and  all  other 
expenses  of  whatsoever  nature  necessary  to  be  paid  prior  to  the  issue,  sale 
and  delivery  of  the  revenue  certificates  herein  provided  for  may  be  paid 
by  the  municipality,  to  be  reimbursed  and  repaid  out  of  the  proceeds  of  the 
sale  of  such  revenue  certificates  to  be  used  for  the  construction,  acquisi- 
tion, extension  or  improvement  of  such  works  as  hereinafter  provided. 
1933  (38)  299. 

§  9191.     Prerequisites  to  construction,  acquisition,  improvement  or  exten- 
sion of  any  works. — Before  any  municipality  shall  construct,  acquire,  im- 
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prove,  or  extend  any  works  under  this  chapter  the  municipal  authorities 
shall  enact  an  ordinance  or  ordinances,  or  shall  adopt  a  proper  resolution 
which  shall  (a)  set  forth  a  brief  and  general  description  of  the  works,  and, 
if  the  same  are  to  be  constructed,  a  reference  to  the  preliminary  report  or 
plans  and  the  specifications  which  shall  theretofore  have  been  prepared; 
(b)  set  forth  the  estimated  cost  thereof;  (c)  order  the  construction,  acquisi- 
tion, extension  or  improvement  of  such  works;  (d)  direct  that  revenue  cer- 
tificates of  the  municipality  be  issued  pursuant  to  this  chapter  in  such  an 
amount  as  may  be  found  necessary  to  pay  the  cost  of  the  works;  and  (e) 
contain  such  other  provisions  as  may  be  necessary  or  proper  in  the 
premises.  Before  such  ordinance  shall  become  effective,  it  shall  be  pub- 
lished in  three  separate  issues  of  some  newspaper  published  in  the 
municipality,  if  there  be  such  a  newspaper,  but  otherwise  in  a  newspaper 
having  general  circulation  therein,  the  first  publication  of  said  notice  to 
be  at  least  ten  days  before  the  date  fixed  in  said  notice  for  a  hearing.  Said 
notice  shall  specify  a  time  and  place  for  a  hearing,  which  may  be  adjourned 
from  time  to  time,  and  at  which  all  parties  at  interest  may  appear  before 
the  municipal  authorities  and  be  heard  as  to  whether  or  not  said  ordinance 
shall  be  put  into  effect.  Any  party  at  interest  who  is  dissatisfied  with  the 
decision  of  said  municipal  authorities,  shall  have  the  right  to  apply  to  the 
circuit  court  of  the  county  in  which  such  municipality,  or  the  greater  por- 
tion thereof,  is  located,  for  an  injunction  to  restrain  the  enforcement  of 
said  ordinance  or  resolution.  Such  application  shall  be  made  within  ten 
days  after  the  decision  of  said  municipal  authorities,  and  if  no  such  ap- 
plication is  made  within  ten  days,  said  decision  of  said  municipal  authorities 
shall  be  final,  and  the  ordinance  or  resolution  shall  be  put  into  effect  and 
the  certificates  issued  hereunder  shall  not  thereafter  be  contested  in  any 
proceedings  in  any  court. 
1933  (38)  299. 

§  9192.  Acquisition  of  property — condemn  or  purchase — liability  of  mu- 
nicipality.— Every  such  municipality  shall  have  power  to  condemn  any 
such  works  to  be  acquired  and  any  land,  rights,  easements,  franchises,  and 
other  property,  real  or  personal,  deemed  necessary  or  convenient  for  the 
construction  of  any  such  works,  for  extension,  improvements,  or  additions 
thereto,  and  in  connection  therewith,  shall  have  and  may  exercise  all  the 
rights,  powers,  and  privileges  of  eminent  domain  granted  to  municipalities 
under  the  laws  relating  thereto.  Title  to  property  shall  be  taken  in  the  name 
of  the  municipality.  Proceeding  for  such  appropriation  of  property  shall 
be  under  and  pursuant  to  the  general  proceedings  of  law  relating  to  con- 
demnation proceedings  in  the  exercise  of  the  right  of  eminent  domain; 
provided,  the  municipality  shall  be  under  no  obligation  to  accept  and  pay 
for  any  property  condemned  and  shall  in  no  event  pay  for  any  property 
condemned  or  purchased,  except  from  the  funds  provided  pursuant  to  this 
chapter;  and  in  any  procedings  to  condemn,  such  orders  may  be  made  as 
may  be  just  to  the  municipality  and  to  the  owners  of  the  property  to  be 
condemned;  and  an  undertaking  or  other  security  may  be  required  secur- 
ing such  owners  against  any  loss  or  damage  which  may  be  sustained  by 
reason  of  the  failure  of  the  municipality  to  accept  and  pay  for  the  property, 
but  such  undertaking  or  security  shall  impose  no  liability  upon  the  mu- 
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nicipality  except  such  as  may  be  paid  from  the  funds  provided  under  the 
authority  of  this  chapter.  In  the  event  of  the  acquisition  by  purchase  the 
board  may  obtain  and  exercise  an  option  from  the  owners  of  said  property 
for  the  purchase  thereof,  and  may  enter  into  a  contract  for  the  purchase 
thereof,  and  such  purchase  may  be  made  upon  such  terms  and  conditions 
and  in  such  manner  as  the  board  may  deem  proper:  provided,  however,  that 
such  exercise  of  option,  purchase,  or  contract  for  such  purchase  shall  in 
no  event  bind  or  obligate  said  municipality  or  create  any  debt,  liability  or 
claim  except  such  as  may  be  paid  from  the  funds  provided  under  the  au- 
thority of  this  chapter.  In  event  of  the  acquisition  of  any  works  already 
constructed  by  purchase  or  condemnation,  the  board  at  or  before  the  time 
of  the  adoption  of  the  ordinances  or  resolution  described  in  section  9191, 
shall  cause  to  be  determined  what  repairs,  replacements,  additions  and 
betterments  will  be  necessary  in  order  that  such  works  may  be  effective 
for  their  purposes,  and  an  estimate  of  the  cost  of  such  improvements  shall 
be  included  in  the  estimate  of  the  cost  required  by  section  9191,  and  such 
improvement  shall  be  made  upon  the  acquisition  of  the  works  and  as  a 
part  of  the  cost  thereof.  Provided,  however,  that  no  municipality  shall, 
under  the  authority  conferred  by  this  chapter,  condemn  any  existing  pri- 
vately owned  works  in  operation  at  the  date  of  condemnation. 
1933  (38)  299. 

§  9193.  Issue  revenue  certificates  to  pay  for  betterments,  enlargements, 
and  extensions — payment. — Whenever  any  municipality  now  or  hereafter 
shall  own  and  operate  any  of  the  works  herein  referred  to,  whether  con- 
structed under  the  provisions  of  this  chapter  or  not,  and  shall  desire  to 
construct  improvements,  enlargements,  extensions  and  betterments  there- 
to, it  may  issue  revenue  certificates  under  the  provisions  of  this  chapter 
to  pay  for  the  same,  and  the  procedure  therefor,  including  fixing  all  rates 
and  the  computation  of  the  amount  thereof,  shall  be  the  same  as  in  this 
chapter  provided  for  the  issuance  of  certificates  for  acquisition  or  construc- 
tion of  such  works  in  or  by  a  municipality  which  has  not  theretofore  owned 
and  operated  such  works:  provided,  however,  that  in  any  ordinance  or 
resolution  declaring  the  intention  to  issue  the  certificates  and  providing 
details  in  connection  therewith,  the  municipal  authorities  shall  provide,  de- 
fine,declare,  in  addition  to  the  other  requirements  set  out  in  this  chapter, 
the  value  of  the  then  existing  system  and  the  value  of  the  property  pro- 
posed to  be  constructed,  and  the  revenues  derived  from  the  entire  system 
when  the  completed  betterments,  improvements  and  extensions  are  com- 
pleted, shall  be  divided  according  to  such  values  and  so  much  of  the  revenue 
as  is  in  proportion  to  the  value  of  such  betterments,  extensions  and  im- 
provements, as  against  the  value  of  the  previously  existing  plan  as  so  de- 
termined, shall  be  set  aside  and  used  solely  and  only  for  the  purpose  of 
paying  the  revenue  certificates  issued  for  such  betterments,  extensions  or 
improvements,  together  with  the  cost  of  the  operation  and  the  depreciation 
thereof,  and  such  revenue  shall  be  deemed  to  be  income  derived  exclusively 
from  such  betterments,  extensions  and  improvements.  Provided,  however, 
that  no  existing  obligations  or  rights  shall  be  affected  or  impaired  hereby. 
1933  (38)  299. 
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§  9194.  Cost  of  works. — The  cost  of  the  works  shall  be  deemed  to  include 
the  cost  of  acquisition  or  construction  thereof  the  cost  of  all  property, 
rights,  easements  and  franchises  deemed  necessary  or  convenient  therefor 
and  for  the  improvements  determined  upon  as  provided  in  section  9192; 
interest  upon  certificates  prior  to  and  during  construction  or  acquisition 
and  for  six  months  after  completion  or  construction  or  of  acquisition  of  the 
improvements  last  mentioned,  engineering  and  legal  expenses;  expense 
for  estimates  of  cost  and  of  revenues;  expenses  for  plans,  specifications 
and  surveys;  other  expenses  necessary  or  incident  to  determining  the  feas- 
ibility or  practicability  of  the  enterprise,  administrative  expense,  and  such 
other  expenses  as  may  be  necessary  or  incident  to  the  financing  herein  au- 
thorized and  the  construction  or  acquisition  of  the  works  and  the  placing 
of  the  works  in  operating  and  the  performance  of  the  things  herein  re- 
quired or  permitted  in  connection  with  any  thereof. 
1933  (38)  299. 

§  9195.  Contractual  rights  of  municipalities — issue  revenue  certificates — 
not  to  use  convict  labor. — Nothing  in  this  chapter  contained  shall  be  so 
construed  as  to  authorize  or  permit  any  municipality  to  make  any  contract 
or  incur  any  obligation  of  any  kind  or  nature  except  such  as  shall  be  pay- 
able solely  from  the  funds  provided  under  this  chapter.  Funds  for  the 
payment  of  the  entire  cost  of  the  work  shall  be  provided  by  the  issuance 
of  revenue  certificates  of  the  municipality  the  principal  and  interest  of 
which  certificates  shall  be  payable  solely  for  the  special  fund  herein  pro- 
vided for  such  payment,  and  said  certificates  shall  not,  in  any  respect,  be 
a  corporate  indebtedness  of  such  municipality.  All  of  the  details  of  such 
certificates  shall  be  determined  by  ordinances  or  resolutions  of  the  mu- 
nicipal authorities.  Nothing  herein  contained  shall  be  so  construed  as  to 
require  municipalities  to  construct  any  of  works  herein  authorized  by 
contract,  but  the  same  may  be  constructed  directly  by  such  municipality 
provided  that  no  convict  labor  shall  be  employed  thereon. 
1933  (38)  299. 

§  9196.  Revenue  certificates. — Such  revenue  certificates  shall  bear  inter- 
est at  not  more  than  six  per  cent  per  annum,  payable  annually  or  at  short- 
er intervals,  and  shall  mature  at  such  time  or  times,  not  exceednig  thirty 
years,  as  may  be  determined  by  ordinance  or  resolution.  Such  certificates 
may  be  made  redeemable  before  maturity  at  the  option  of  the  municipality 
to  be  exercised  by  said  board,  at  not  more  than  the  par  value  thereof  and 
the  premium  of  not  more  than  five  per  cent,  under  such  terms  and  condi- 
tions as  may  be  fixed  by  the  ordinance  or  resolution  authorizing  the  issu- 
ance of  the  certificates.  The  principal  and  interest  of  the  certificates  may 
be  made  payable  in  any  lawful  medium.  Said  ordinance  or  resolution  shall 
determine  the  form  of  the  certificates,  including  the  interest  coupons  to 
be  attached  thereto,  and  shall  fix  the  denomination  or  denominations  of 
such  certificates  and  the  place  or  places  of  payment  of  the  principal  and 
interest  thereof,  which  may  be  at  any  bank  or  trust  company  within  or 
without  the  state.  The  certificates  shall  contain  a  statement  on  their  face 
that  the  municipality  shall  not  be  obligated  to  pay  the  same  or  the  interest 
thereon  except  from  the  special  fund  derived  from  the  net  revenues  of  the 
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works,  or  the  pro  rata  part  thereof  as  provided  for  in  section  9193.  All 
such  certificates  shall  be,  and  shall  have  and  are  hereby  declared  to  have 
all  the  qualities  and  incidents  of,  negotiable  instruments  under  the  nego- 
tiable instruments  law  of  this  State.  Said  certificates  shall  be  exempt  from 
all  taxation,  state,  county,  school  and  municipal.  Provision  may  be  made 
for  the  registration  of  any  of  the  certificates  in  the  name  of  the  owner  as 
to  principal  alone.  Such  certificates  shall  be  executed  in  such  manner  as 
the  municipal  authorities  may  direct.  The  certificates  shall  be  sold  by  the 
municipal  authorities  in  such  manner  as  may  be  determined  to  be  for  the 
best  interest  of  the  municipality,  but  not  at  a  price  so  low  as  to  cause  the 
certificate  to  bear  more  than  6C'C  interest.  Any  surplus  of  certificate  pro- 
ceeds over  and  above  the  cost  of  the  works  shall  be  paid  into  the  sinking 
fund  hereinafter  provided.  If  the  proceeds  of  the  certificates,  by  error  of 
calculation  or  otherwise,  shall  be  less  than  the  cost  of  the  works,  addi- 
tional certificates  may  in  like  manner  be  issued  to  provide  the  amount  of 
such  deficit  and  unless  otherwise  provided  in  the  ordinance  or  resolution 
authorizing  the  issuance  of  the  certificates  first  issued  or  in  the  trust  inden- 
ture hereinafter  authorized,  shall  be  deemed  to  be  of  "the  same  issue  and 
shall  be  entitled  to  payment  without  preference  or  priority  of  the  certif- 
icates first  issued.  Prior  to  the  preparation  of  the  definite  certificates  tem- 
porary certificates  may  under  like  restrictions  be  issued  with  or  without 
coupons  exchangeable  for  definite  certificates  upon  the  issuance  of  the 
latter.  No  municipal  official  or  member  of  the  board  shall,  in  any  event,  be 
personally  liable  on  any  contract  or  obligation  of  any  kind  or  character 
executed  under  the  authority  herein  contained,  even  if  said  undertaking 
should  hereafter  be  held  ultra  vires.  Such  certificates  shall  be  issued  only 
with  the  written  approval  of  the  sinking  fund  commission  of  South  Caro- 
lina. 
1933  (38)  299. 

§  9197.  Issue  additional  revenue  certificates. — The  municipal  authorities 
may  provide  by  said  ordinance  or  resolution  authorizing  the  issuance  of 
the  certificates,  or  in  the  trust  indenture  hereinafter  referred  to,  that  ad- 
ditional certificates  may  thereafter  be  authorized  and  issued,  at  one  time 
or  from  time. to  time,  under  such  limitations  and  restrictions  as  may  be 
set  forth  in  said  ordinance,  resolution  and  or  trust  indenture,  for  the 
purpose  of  extending,  improving  or  bettering  the  works  when  deemed  nec- 
essary in  the  public  interest,  such  additional  certificates  to  be  secured  and 
be  payable  from  the  revenues  of  the  works  equally  with  all  other  certifi- 
cates issued  pursuant  to  said  ordinance  without  preference  or  distinction 
between  any  one  certificate  and  any  other  certificate  by  reason  of  priority 
of  issuance  or  otherwise. 
1933  (38)  299. 

§  9198.  Use  of  proceeds  from  revenue  certificates. — All  moneys  received 
from  any  certificates  issued  pursuant  to  this  chapter,  after  reimbursements 
and  repayments  to  said  municipality  of  all  amounts  advanced  for  prelim- 
inary expenses  as  provided  in  section  9190,  shall  be  applied  solely  to  the 
payment  of  the  cost  of  the  works,  extensions,  improvements  or  better- 
ments or  to  the  appurtenant  sinking  fund  and  there  shall  be  and  hereby  is 
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created  and  granted  a  lien  upon  such  money,  until  so  applied,  in  favor  of  the 
holders  of  the  certificates  or  the  trustees  hereinafter  provided  for. 
1933  (38)  299. 

§  9199.  May  secure  certificates  by  trust  indenture — terms. — In  the  discre- 
tion and  at  the  option  of  the  municipal  authorities,  such  certificates  may  be 
secured  by  a  trust  indenture  by  and  between  the  municipality  and  a  cor- 
porate trustee,  which  may  be  a  trust  company  or  bank  having  powers  of 
a  trust  company  within  or  without  the  State  of  South  Carolina,  but  no  such 
trust  indenture,  shall  convey,  mortgage,  or  create  any  lien  upon  the  works 
of  any  part  thereof.  The  ordinance  or  resolution  authorizing  the  revenue 
certificates  and  fixing  the  details  thereof  may  provide  that  such  trust  in- 
denture may  contain  such  provisions  for  protecting  and  enforcing  the 
rights  and  remedies  of  certificate  holders  as  may  be  reasonable  and  proper, 
not  in  violation  of  law,  including  covenants  setting  forth  the  duties  of  the 
municipality  and  the  board  in  relation  to  the  construction  or  acquisition  of 
the  works  and  the  improvement,  operation,  repair,  maintenance  and  in- 
surance thereof  and  the  custody,  safeguarding  and  application  of  all  monies 
and  may  provide  that  the  works  shall  be  contracted  for,  constructed  and 
paid  for  under  the  supervision  and  approval  of  consulting  engineers  em- 
ployed or  designated  by  the  board  and  satisfactory  to  the  original  certifi- 
cate purchasers,  their  successors,  assignees  or  nominees  who  may  be  given 
the  right  to  require  the  security  given  by  contractors  and  by  any  depository 
of  the  proceeds  of  certificates  or  revenues  of  the  works  or  other  monies 
pertaining  thereto  be  satisfactory  to  such  purchasers,  their  successors,  as- 
signees or  nominees.  Such  indenture  may  set  forth  the  rights  and  remedies 
of  the  certificate  holder  and  or  such  trustee.  Except  as  in  this  chapter 
otherwise  provided  the  municipal  authorities  may  provide  by  ordinance 
or  resolution  or  in  such  trust  indenture  for  the  payment  of  the  proceeds  of 
the  sale  of  the  certificates  and  the  revenues  of  the  works  to  such  officer, 
board  or  depository  as  it  may  determine  for  the  custody  thereof,  and  for 
the  method  of  distribution  thereof,  with  such  safeguards  and  restrictions  as 
it  may  determine. 
1933  (38)  299. 

§  S200.  Sinking  fund. — At  or  before  the  issuance  of  any  such  certificates 
the  municipal  authorities  shall  by  ordinance  or  resolution  provide  for  a 
sinking  fund  for  the  payment  of  the  certificates  and  the  interest  thereon 
and  the  payment  of  the  charges  of  banks  or  trust  companies  for  making 
payment  of  such  certificates  or  interest  out  of  the  net  revenues  of  said 
work,  and  shall  set  aside  and  pledge  a  sufficient  amount  of  the  net  revenues 
of  the  works,  hereby  defined  to  mean  the  revenues  of  the  works  remaining 
after  the  payment  of  the  reasonable  expense  of  operation,  repair  and 
maintenance,  such  amount  to  be  paid  by  the  board  into  said  sinking  fund 
at  intervals  to  be  determined  by  ordinance  or  resolution  adopted  prior  to 
issuance  of  the  certificates,  for  (a)  the  interest  upon  such  certificates  as 
such  interest  shall  fall  due  and,  (b)  the  necessary  fiscal  agency  charges  for 
paying  certificates  and  interest;  (c)  the  payment  of  the  certificates  as  they 
fall  due,  or  if  all  certificates  mature  at  one  time,  the  proper  maintenance 
of  a  sinking  fund  sufficient  for  the  payment  thereof  at  such  time  and  (d)  a 
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margin  for  safety  and  for  the  payment  of  premiums  upon  certificates  re- 
tired by  call  or  purchase  as  herein  provided,  which  margin,  together  with 
unused  surplus  of  such  margin  carried  forward  from  the  preceding  year, 
shall  equal  ten  per  cent  of  all  other  amounts  so  required  to  be  paid  into 
the  sinking  fund.  Such  required  payments  shall  constitute  a  first  charge 
upon  all  the  net  revenues  of  the  works.  Prior  to  the  issuance  of  the  cer- 
tificates, the  board  may  by  ordinance  or  resolution  be  given  the  right  to 
use  or  direct  the  trustee  to  use  such  sinking  fund  or  any  part  thereof,  in  the 
purchase  of  any  of  the  outstanding  certificates  payable  therefrom  at  the 
market  price  thereof,  but  not  exceeding  the  price  if  any  at  which  the  same 
shall  in  the  same  year  be  payable  or  redeemable  and  all  certificates  re- 
deemed or  purchased  shall  forthwith  be  cancelled  and  shall  not  against  be 
issued.  After  the  payments  into  the  sinking  fund  as  herein  required,  the 
board  may  at  any  time  in  its  discretion  transfer  all  or  any  part  of  the  bal- 
ance of  the  net  revenues,  after  reserving  an  account  deemed  by  the  board 
sufficient  for  operation,  repair  and  maintenance  for  an  ensuing  period  of 
not  less  than  twelve  months  for  depreciation,  into  the  sinking  fund  or  into 
a  fund  for  extension,  betterments  and  additions  to  the  works. 
1933  (38)  299. 

§  9201.  Charges  or  rates  for  use  of  works — collection. — The  municipal  au- 
thorities shall  have  the  power  and  it  shall  be  their  duty  by  ordinance  or 
resolution  to  establish  and  maintain  a  just  and  equitable  rate  or  charges 
for  the  use  of  and  service  rendered  by  such  works,  to  be  paid  by  the  person 
using  the  same  or  receiving  the  services  thereof,  and  may  change  and  re- 
adjust such  rates  or  charges  from  time  to  time.  Such  rates  or  charges  shall 
be  sufficient  in  each  year  for  the  payment  of  the  proper  and  reasonable 
expenses  of  operation,  repair,  replacement  and  maintenance  of  the  works 
and  for  the  payment  of  the  same  herein  required  to  be  paid  into  the  sinking 
fund.  Revenues  collected  pursuant  to  this  section  shall  be  deemed  the 
revenues  of  the  works.  No  such  rates  or  charges  shall  be  established  until 
after  a  public  hearing  at  which  all  the  users  of  the  works  and/or  owners 
of  the  property  served  or  to  be  served  thereby  and  other  interest  shall  have 
an  opportunity  to  be  heard  concerning  the  proposed  rates  or  charges.  After 
introduction  of  proposal  of  the  ordinance  or  resolution  fixing  such  rates 
or  charges  and  before  the  same  is  finally  enacted  or  passed;  notice  of  such 
hearing,  setting  forth  the  proposed  schedule  of  such  rates  or  charges  shall 
be  given  by  one  publication  in  a  newspaper  published  in  the  municipality, 
if  there  be  such  a  newspaper,  but  otherwise  in  a  newspaper  having  general 
circulation  therein,  at  least  ten  days  before  the  date  fixed  in  such  notice 
for  the  hearing,  which  may  be  adjourned  from  time  to  time.  No  other  or 
further  notice  to  parties  at  interest  shall  be  required.  After  such  hearing 
the  ordinance  or  resolution  establishing  rates  or  charges,  either  as  original- 
ly proposed  or  introduced,  or  as  modified  and  amended,  shall  be  passed  or 
adopted  and  put  into  effect.  A  copy  of  the  schedule  of  such  rates  and 
charges  so  established  shall  be  kept  on  file  in  the  office  of  the  board  having 
charge  of  the  operation  of  such  works,  and  also  in  the  office  of  the  mu- 
nicipal authorities,  and  shall  be  opened  to  inspection  by  all  parties  inter- 
ested. The  rates  or  charges  so  established  for  any  class  of  users  of  property 
served  shall  be  extended  to  cover  any  additional  class  of  users  or  property 
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thereafter  served  which  fall  within  the  same  class,  without  the  necessity 
of  any  hearing  notice.  Any  change  or  readjustment  of  such  rates  or  charges 
may  be  made  in  the  same  manner  as  such  rates  or  charges  were  originally 
established  as  hereinabove  provided.  The  aggregate  of  the  rates  or  charges 
shall  be  sufficient  for  such  expense  of  operation,  repair  and  maintenance, 
and  for  such  sinking  fund  payments.  If  any  service  rate,  charge  or  fee  so 
established  shall  not  be  paid  within  thirty  days  after  the  same  is  due,  the 
amount  thereof  may  be  recovered  by  the  board  in  a  civil  action  in  the  name 
of  the  municipality,  and  in  the  case  of  charges  due  for  service  rendered  by 
sewage  system  or  disposal  plants,  waterworks  system,  and  similar  works, 
such  charges  if  not  paid  when  due,  shall  constitute  a  lien  upon  the  premises 
served  by  such  works,  which  lien  may  be  foreclosed  against  such  lot,  par- 
cel of  land  or  building  so  served,  in  accordance  with  the  laws  relating  to 
the  foreclosure  of  liens  on  real  property.  Upon  failure  of  any  person  re- 
ceiving any  such  service  to  pay  for  the  same  when  due  the  board  may  dis- 
continue such  service  without  notice.  Provided,  however,  that  any  party 
at  interest  who  is  dissatisfied  with  the  rates  so  fixed  shall  have  the  right 
to  apply  to  the  circuit  court  for  injunction  as  provided  in  section  9191,  and 
in  the  absence  of  such  application  within  ten  days  from  the  date  such 
rates,  were  fixed,  the  rates  so  fixed  shall  be  established  rates  until  changed 
as  herein  provided. 
1933  (38)  299. 

§  9202.  System  of  accounts — annual  audit — bond  required  of  custodian  of 
funds. — Any  municipality  issuing  revenue  certificates  under  the  provisions 
of  this  chapter  shall  install  and  maintain  a  proper  system  of  accounts, 
showing  the  amount  of  revenue  received  and  the  application  of  the  same, 
and  the  municipal  authorities  shall  at  least  once  a  year  cause  such  accounts 
to  be  properly  audited  by  a  competent  auditor  and  the  report  of  such  audit 
shall  be  open  for  inspection  at  all  proper  times  to  any  taxpayer,  citizen  of 
said  municipality  or  person  receiving  service  from  said  works,  or  any  hold- 
er of  certificates  issued  under  the  provisions  of  this  chapter  or  any  one  act- 
ing for  and  on  behalf  of  such  taxpayers,  citizen,  or  certificate  holder.  The 
treasurer  of  such  municipality  or  other  official  or  institution  or  department 
specifically  charged  by  it  with  the  duty,  shall  be  custodian  of  the  funds 
derived  from  income  received  from  said  works,  constructed  either  in  whole 
or  in  part  under  the  provisions  of  this  statute,  and  shall  give  proper  bond 
for  the  faithful  discharge  of  his  or  its  duties  as  such  custodian,  which  bond 
shall  be  fixed  and  approved  by  the  municipal  authorities.  All  of  the  funds 
received  as  income  from  said  works  constructed  in  whole  or  in  part  under 
the  provisions  of  this  chapter,  all  funds  received  from  the  sale  or  revenue 
certificates  issued  to  construct  such  works  shall  be  kept  separate  and  apart 
from  other  funds  of  the  municipality  and  separate  accounts  shall  be  main- 
tained for  the  several  items  required  to  be  set  up  by  section  9200. 
1933  (38)  299. 

§  9203.  Charges  and  rates  payable  by  municipality. — The  municipality 
shall  be  subject  to  the  same  charges  and  rates  established  as  hereinabove 
provided,  or  to  charges  and  rates  established  in  harmony  therewith,  for 
service  rendered  the  municipality  and  shall  pay  such  rates  or  charges  when 
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due  from  corporate  funds  and  the  same  shall  be  deemed  to  be  a  part  of 
the  revenues  of  the  works  as  herein  defined,  and  be  applied  as  herein  pro- 
vided for  the  application  of  such  revenues. 
1933  (38)  299. 

§  9204.  Board  may  manage  works — duties  and  powers — compensation  and 
expense. — The  municipal  authorities  may  in  their  discretion  provide  by 
ordinance  that  the  custody,  administration,  operation  and  maintenance  of 
such  works  shall  be  under  the  supervision  and  control  of  a  board  as  pro- 
vided by  section  9188,  and  in  such  cases  the  municipal  authorities  may  pro- 
vide by  ordinance  or  resolution  for  said  board  to  exercise  such  of  the 
functions  of  the  municipal  authorities  in  connection  with  the  matter  as 
they  deem  proper,  and  may  provide  for  said  board  to  receive  such  com- 
pensation as  such  authorities  may  deem  proper,  all  of  which  said  authority 
and  compensation  shall  be  specifically  provided  for  by  ordinance  or  reso- 
lution. All  compensation  and  expense  of  such  board  shall  be  paid  solely 
from  funds  provided  under  the  authority  of  this  chapter.  Such  board  shall 
have  power  to  establish  by-laws,  rules  and  regulations  for  its  own  govern- 
ment. 

1933  (38)  299. 

§  9205.  Contract  to  furnish  service  to  other  municipalities — rights  of 
parties. — Any  municipality  operating  any  of  the  works  herein  provided 
for,  or  which  has  ordered  the  construction  or  acquisition  of  such  works  (in 
this  section  called  the  owner)  is  hereby  authorized  to  contract  with  one 
or  more  other  municipalities  within  this  State  (in  this  section  called  lessee), 
and  such  lessees  are  hereby  authorized  to  enter  into  such  contracts  with 
such  owners,  for  the  service  of  such  works  to  such  lessees  and  their  in- 
habitants upon  such  terms  and  conditions  as  may  be  fixed  by  the  board 
and  approved  by  ordinances  or  resolutions  of  the  respective  contracting 
parties:  provided,  however,  that  no  such  contract  shall  be  made  in  viola- 
tion of  the  provisions  of  any  ordinance  or  resolution  authorizing  certifi- 
cates hereunder  or  in  violation  of  the  provisions  of  any  such  trust  inden- 
ture. The  lessee  shall  by  ordinance  or  resolution  have  power  to  establish 
change  and  adjust  rates  and  charges  for  the  services  rendered  its  in- 
habitants by  the  works  against  the  persons  receiving  such  services  and  the 
owners  of  the  premises  served,  in  the  manner  hereinbefore  provided  for 
establishing,  changing  and  adjusting  rates  and  charges  for  services  rendered 
in  the  municipality  where  the  works  are  owned  and  operated  and  such 
rates  or  charges  shall  be  collectible  and  shall  be  a  lien  as  herein  provided 
for  rates  and  charges  made  by  the  owner.  The  necessary  converting,  inter- 
cepting and  or  appurtenant  works  for  connecting  the  works  of  the  owner 
with  the  system  of  the  lessee  may  be  constructed  by  the  owner  and/or 
the  lessee  upon  such  terms  and  conditions  as  may  be  set  forth  in  said  con- 
tract and  the  cost  or  that  part  of  the  cost  thereof  which  is  to  be  borne  by 
the  owner  may  be  paid  as  part  of  the  cost  of  the  works  from  the  proceeds  of 
certificates  issued  under  this  chapter  unless  otherwise  provided  by  said 
ordinance  or  trust  indenture  prior  to  the  issuance  of  the  certificates.  The 
income  received  by  the  owner  under  any  such  contract  shall,  if  so  pro- 
vided in  said  ordinance,  resolution  or  trust  indenture,  be  deemed  to  be  a 


§  9205  Civil  Code  Page  1356 

part  of  the  revenues  of  the  works  as  in  this  chapter  defined  and  be  applied 
as  herein  provided  for  the  application  of  such  revenues. 
1933  (38)  299. 

§  9206.     Acquire  property  free  from  liens. — No  property  shall  be  acquired 
under  this  chapter  upon  which  any  lien  or  other  encumbrance  exists,  un- 
less at  the  time  such  property  is  acquired  a  sufficient  sum  of  money  be 
deposited  in  trust  to  pay  and  redeem  such  lien  or  encumbrance  in  full. 
1933  (38)  299. 

§  9207.  Rights  of  certificate  holders. — Any  holder  of  any  such  certifi- 
cates or  any  of  the  coupons  attached  thereto,  and  the  trustee,  if  any,  ex- 
cept to  the  extent  the  rights  herein  given  may  be  restricted  by  said  ordi- 
nance or  resolution  authorizing  issuance  of  the  certificates  or  by  the  trust 
indenture,  may  either  at  law  or  in  equity,  by  suit,  action,  mandamus  or 
other  proceeding  protect  and  enforce  any  and  all  rights  granted  hereun- 
der or  under  such  ordinance,  resolution  or  trust  indenture,  and  may  en- 
force and  compel  performance  of  all  duties  required  by  this  chapter  or  by 
such  ordinance,  resolution  or  trust  indenture  to  be  performed  by  the  mu- 
nicipality issuing  the  certificates  or  by  the  board  or  any  officer,  including 
the  making  and  collecting  of  reasonable  and  sufficient  charges  and  rates 
for  services  rendered  by  the  works.  If  there  be  any  failure  to  pay  the 
principal  or  interest  of  any  of  the  certificates  on  the  date  therein  named 
for  such  payment,  any  court  having  jurisdiction  of  the  action  may  appoint 
a  receiver  to  administer  the  works  on  behalf  of  the  municipality  and  the 
certificate  holders  and/or  trustee,  except  as  so  restricted,  with  power  to 
charge  and  collect  rates  sufficient  to  provide  for  the  payment  of  the  ex- 
penses of  operation,  repair  and  maintenance  and  also  to  pay  any  certifi- 
cates and  interest  outstanding  and  to  apply  the  revenues  in  conformity 
with  this  chapter  and  the  said  ordinance,  resolution  and/or  trust  indenture. 
1933  (38)  299. 

§  9208.  Joint  projects — provisions  as  to  toll  bridges. — The  authority  and 
powers  herein  granted  to  municipalities  may  be  exercised  jointly  by  two  or 
more  municipalities  which  are  hereby  authorized  to  contract  with  each 
other  in  reference  to  the  acquisition,  construction,  improvement,  exten- 
sion, and/or  operation  of  such  works,  and  in  the  case  of  toll  bridges  or 
ferries  across  state  line  rivers,  any  one  or  more  South  Carolina  municipal- 
ities may  so  contract  with  municipalities,  boards  or  agencies  of  other  ad- 
joining states  for  the  acquisition,  construction,  operation,  maintenance,  im- 
provement, and/or  extension  of  such  toll  bridges  or  ferries,  either  as  joint 
projects  or  as  projects  to  be  fully  performed  and  effected  hereunder  by 
such  South  Carolina  agencies,  boards  or  municipalities.  P?-oinded,  however, 
that  if  any  toll  bridge  is  constructed  as  provided  for  here  in  which  may 
be  a  part  or  the  terminus  of  any  state  or  federal  aid  road,  or  which  con- 
nects a  highway  of  South  Carolina  with  a  road  or  highway  of  an  adjoining 
State  then  and  in  that  event  the  consent  of  the  state  highway  department 
of  South  Carolina  and  of  the  state  highway  board  or  department  of  such 
adjoining  State  shall  be  obtained  in  writing  before  such  project  is  con- 
strued, and  after  a  sufficient  amount  of  toll  is  collected  to  repay  the  con- 
struction costs  of  such  bridge,  no  further  toll  shall  be  charged  for  the  use 
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of  said  bridge  but  the  same  shall  become  a  part  of  the  state  highway  sys- 
tem. 

1933  (38)  299. 

§  9209.  Authority  additional — jurisdiction  of  municipalities. — The  au- 
thority herein  given  shall  be  in  addition  to  and  not  in  derogation  of  any 
power  existing  in  any  municipality  under  any  constitutional,  statutory  or 
charter  provisions  which  it  may  now  have  or  may  hereafter  acquire  or 
adopt.  For  all  purposes  of  this  chapter,  municipalities  shall  have  jurisdic- 
tion for  ten  miles  outside  of  the  corporate  limits  thereof,  except  where 
such  zone  would  overlap  with  another  municipality,  in  which  event  the 
meridian  line  of  the  overlapping  zone  shall  be  the  dividing  line  of  their 
respective  jurisdictions. 
1933  (38)  299. 

§  9210.  Additional  and  alternative  method. — This  chapter,  shall,  without 
reference  to  any  other  statute  be  deemed  full  authority  for  the  construc- 
tion, acquisition,  improvement,  equipment,  maintenance,  operation  and 
repair  of  the  works  herein  provided  for  and  for  the  issuance  and  sale  of  the 
certificates  by  this  chapter  authorized,  and  shall  be"  construed  as  an  ad- 
ditional and  alternative  method  therefor  and  for  the  financing  thereof,  and 
no  petition  or  election  or  other  or  further  proceeding  in  respect  to  the  con- 
struction or  acquisition  or  improvement  of  the  works  or  to  the  issuance  or 
sale  of  certificates  under  this  chapter  and  no  publication  of  any  resolution, 
ordinance,  notice  or  proceeding  relating  to  such  construction,  improvement 
or  acquisition  or  to  the  issuance  or  sale  of  such  certificates  shall  be  re- 
quired except  such  as  are  prescribed  by  this  chapter,  any  provisions  of 
other  statutes  of  the  State  to  the  contrary  notwithstanding. 
1933  (38)  299. 

§  9211.     Construe  liberally. — This  chapter  being  necessary  for  the  public 
health,  safety  and  welfare,  it  shall  be  liberally  construed  to  effectuate  the 
purposes  thereof. 
1933  (38)  299. 

§  8212.  Provisions  separable — saving  clause. — The  sections  and  provisions 
of  this  chapter  are  separable  and  are  not  matters  of  mutual  essential  in- 
ducement, and  it  is  the  intention  to  confer  the  whole  or  any  part  of  the 
powers  herein  provided  for,  and  if  any  of  the  sections  or  provisions  or 
parts  thereof  is  for  any  reason  held  to  be  illegal,  it  is  the  intention  that 
the  remaining  sections  and  provisions  or  parts  thereof  shall  remain  in  full 
force  and  effect. 
1933  (38)  299. 


CHAPTER  186 

Political  Subdivisions  May  Construct,  Own,  Equip,  Operate  and  Improve 
Works  for  the  Collection  and  or  Treatment,  Purification  and  Disposal 
of  Sewage. 
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9213.  Municipalities    and    other    subdivi-      9227.  Charges  or  rates  payable  by  illu- 
sions may  own,  acquire,  construct,  nicipalities. 

equip,   operate  and  maintain  sew-  9228.  Sanitary  board  may  supervise  and 

age  collection  and  disposal  plants —  control  works  —  members  —  duties 

issue  revenue  bonds  to  pay  for —  and  powers — compensation, 

"works"  defined.  9229.  Lease  service  to  other  municipali- 

9214.  Sewerage    commission   —    "board"  ties. 

defined.  9230.  Acquisition   of  property   with  lien 

9215.  Powers  and  duties  of  board.  thereon. 

9216.  Preliminary  expenses — payment.  9232.  Rights    of    bond    holders — enforce- 

9217.  Prerequisites  to  acquisition  or  con-  ment. 

struction.  9233.  Rights  herein   additional — jurisdic- 

9218.  Acquisition  of  works  or  property —  tion  of  municipalities, 
condemnation — purchase.  9234.  Includes    sewer   and   sanitary    dis- 

9219.  Cost  of  works.  tricts. 

9220.  Contractual   rights    of   municipali-  9235.  Full    authority  —  effect    on    state 
ties  —  issue  revenue  bonds  —  pay-  board  of  health. 

ment.  9236.  Construe  liberally. 

9221  thru  9224,  9231.  Revenue  bonds.  9237.  State  sinking  fund  commission  ap- 

9225.  Sinking  fund.  prove  bonds. 

9226.  Charges   or   rates   for  use   or   ser-  9238.  Serial  bonds, 
vice — lien    for    non-payment — col-  9239.  Saving  clause, 
lection. 

§  9213.  Municipalities  and  other  subdivisions  may  own,  acquire,  construct, 
equip,  operate  and  maintain  sewage  collection  and  or  disposal  plants — 
issue  revenue  bonds  to  pay  for — "works"  defined. — Every  city  and  town  and 
other  political  subdivisions  in  the  State  of  South  Carolina  is  hereby  au- 
thorized and  empowered  to  own,  acquire,  construct,  equip,  operate  and 
maintain  within  and  or  without  the  corporate  limits  of  such  city  or  town, 
a  sewage  collection  system  and  or  a  sewage  treatment  plant  or  plants,  in- 
tercepting sewers,  outfall  sewers,  force  mains,  pumping  stations,  ejector 
stations  and  all  other  appurtenances  necessary  or  useful  and  convenient 
for  the  collection  and/or  treatment,  purification  and  disposal,  in  a  sanitary 
manner,  of  the  liquid  and  solid  waste,  sewage,  night  soil  and  industrial 
waste  of  such  city  or  town,  and  shall  have  authority  to  acquire  by  gift, 
grant,  purchase,  condemnation,  or  otherwise,  all  necessary  lands,  rights  of 
way  and  property  therefor,  within  and  or  without  the  corporate  limits  of 
such  city  or  town,  and  to  issue  revenue  bonds  to  pay  the  cost  of  such  works 
and  property.  The  term  'works',  where  hereinafter  used  in  this  chapter, 
shall  be  construed  to  mean  and  include  such  structures  and  property.  No 
obligation  shall  be  incurred  by  the  municipality  in  such  construction  or  ac- 
quisition except  such  as  is  payable  solely  from  funds  provided  under  the 
authority  of  this  chapter. 
1933  (38)  372. 

§  9214.  Sewerage  commission — "board"  defined. — The  construction,  ac- 
quisition, improvement,  equipment,  custody,  operation  and  maintenance  of 
any  such  works  for  the  collection,  treatment  or  disposal  of  sewage  and  the 
collection  or  revenues  therefrom  for  the  service  rendered  thereby,  shall  be 
under  the  supervision  and  control  of  the  sewerage  commission  of  such 
municipality,  or  of  the  committee  or  body  authorized  to  perform  the  duties 
of  sewerage  commissioners  in  cities  where  there  is  no  such  board,  as  the 
case  may  be.  The  term  "board",  when  hereinafter  used  in  this  chapter, 
shall  be  construed  to  mean  the  board  of  sewerage  commissioners  of  the 
city,  or  the  committee  or  body  authorized  to  perform  the  duties  of  a  board 
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of  sewerage  commissioners  in  cities  where  there  is  no  such  board,  as  the 
case  may  be. 
1933  (38)  372. 

§  9215.  Powers  and  duties  of  board. — The  board  shall  have  power  to  take 
all  steps  and  proceedings  and  to  make  and  enter  into  all  contracts  or 
agreements  necessary  or  incidental  to  the  porformance  of  its  duties  and 
the  execution  of  its  powers  under  this  chapter:  provided,  that  any  contract 
relating  to  the  financing  of  the  acquisition  or  construction  of  any  such 
works,  or  any  trust  indenture  as  hereinafter  provided  for,  shall  be  approv- 
ed by  the  city  or  town  council  of  such  city  before  the  same  shall  be  ef- 
fective. The  board  may  employ  engineers,  architects,  inspectors,  superin- 
tendents, manager,  collectors,  attorneys,  and  such  other  employees  as  in  its 
judgment  may  be  necessary  in  the  execution  of  its  powers  and  duties,  and 
may  fix  their  compensation,  all  of  whom  shall  do  such  work  as  the  board 
shall  direct.  All  such  compensation  and  all  expenses  incurred  in  carry- 
ing out  the  provisions  of  this  chapter  shall  be  paid  solely  from  funds  pro- 
vided under  the  authority  of  this  chapter,  and  the  board  shall  not  ex- 
ercise or  carry  out  any  authority  or  power  herein  given  it  so  as  to  bind 
said  board  or  said  city  or  town  beyond  the  extent  to  which  money  shall 
have  been  or  may  be  provided  under  the  authority  of  this  chapter.  Any 
contract  or  agreement  with  any  contractor  or  contractors  for  labor  and/or 
material,  exceeding  in  amount  the  sum  of  one  thousand  dollars,  shall  not 
be  made  without  advertising  for  bids,  which  bids  shall  be  publicly  opened 
and  award  made  to  the  best  bidder,  with  power  in  the  board  to  reject  any 
or  all  bids.  After  the  construction,  installation  and  completion  of  the 
works  or  the  acquisition  thereof,  the  board  shall  operate,  manage  and  con- 
trol the  same  and  may  order  and  complete  any  extensions,  betterments  and 
improvements  of  and  to  the  works  that  the  board  may  deem  expedient,  if 
funds  therefor  be  available  or  are  made  available  as  provided  in  this  chap- 
ter, and  shall  establish  rules  and  regulations  for  the  use  and  operation  of 
the  works,  and  of  other  sewers  and  drains  connected  therewith  so  far  as 
they  may  affect  the  operation  of  such  works,  and  do  all  things  necessary  or 
expedient  for  the  successful  operation  thereof.  All  public  ways  or  public 
works  damaged  or  destroyed  by  the  board  in  carrying  out  its  authority 
under  this  chapter  shall  be  restored  or  repaired  by  the  board  and  placed 
in  their  original  condition,  as  nearly  as  practicable,  if  requested  so  to  do 
by  proper  authority,  out  of  funds  provided  by  this  chapter.  No  member 
of  any  such  commission  shall  be  permitted  to  enter  into  any  contract  with 
such  commission  for  furnishing  materials  or  for  the  construction  of  any  of 
the  works  of  such  sewerage  system. 
1933  (38)  372. 

§  9216.  Preliminary  expenses — payment. — All  necessary  preliminary  ex- 
penses actually  incurred  by  the  board  of  any  city  or  town  in  the  making  of 
surveys,  estimates  of  costs  and  of  revenues,  employment  of  engineers  or 
other  employees,  the  giving  of  notices,  taking  of  options  and  all  other  ex- 
penses of  whatsoever  nature,  necessary  to  be  paid  prior  to  the  issue  and 
delivery  of  the  revenue  bonds  pursuant  to  the  provisions  of  this  chapter, 
may  be  met  and  paid  in  the  following  manner.     Said  board  may  from 
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time  to  time  certify  such  items  of  expense  to  the  comptroller  of  said  city, 
directing  him  to  pay  the  several  amounts  thereof,  and  thereupon  said 
comptroller  shall  at  once  draw  a  warrant  or  warrants  upon  the  city  treas- 
urer, which  warrant  or  warrants  shall  be  paid  out  of  the  general  funds  of 
said  city  or  town  not  otherwise  appropriated,  without  a  special  appropria- 
tion being  made  therefor  by  the  common  council;  or  in  case  there  are  no 
general  funds  of  such  city  not  otherwise  appropriated,  the  city  comptroller 
shall  recommend  to  the  common  council  the  temporary  transfer  from  other 
funds  of  such  city  of  a  sufficient  amount  to  meet  such  items  of  expense,  or 
the  making  of  a  temporary  loan  for  such  purpose,  and  such  common  coun- 
cil shall  thereupon  at  once  make  such  transfer  of  funds,  or  authorize  such 
temporary  loan  in  the  same  manner  that  other  temporary  loans  are  made 
by  such  city:  provided,  however,  that  the  fund  or  funds  of  such  city  or 
town  from  which  such  payments  are  made  shall  be  fully  reimbursed  and 
repaid  by  said  board  out  of  the  first  proceeds  of  the  sale  of  revenue  bonds 
hereinafter  provided  for,  and  before  any  other  disbursements  are  made 
therefrom,  and  the  amount  so  advanced  to  pay  such  preliminary  expenses 
shall  be  a  first  charge  against  the  proceeds  resulting  from  the  sale  of  such 
revenue  bonds  until  the  same  has  been  repaid  as  herein  provided:  and 
provided  also  that  in  towns,  the  intendents  and  wardens  shall  have  the 
powers  and  perform  the  duties  in  relation  to  such  preliminary  expenses  as 
are  in  this  section  conferred  upon  the  board,  comptroller  and  city  council 
in  cities;  and  in  cities  where  there  is  no  city  comptroller,  the  city  clerk 
shall  have  the  power  and  perform  the  duties  in  this  section  conferred  upon 
the  city  comptroller. 
1933  (38)  372. 

§  9217.  Prerequisites  to  acquisition  or  construction. — Before  any  city  or 
town  shall  construct  or  acquire  anj'  works  under  this  chapter,  the  city 
council  of  the  city,  or  the  intendent  and  wardens  of  the  town,  shall  upon 
petition  of  the  board,  enact  an  ordinance  or  ordinances  which  shall  (a)  set 
forth  a  brief  and  general  description  of  the  works,  and,  if  the  same  are  to  be 
constructed,  a  reference  to  the  preliminary  report  or  plans  and  specifica- 
tions which  shall  theretofore  have  been  prepared  and  filed  by  an  engineer 
chosen  by  the  board  as  aforesaid;  (b)  set  forth  the  cost  thereof  estimated 
by  the  engineer  chosen  as  aforesaid:  (c)  order  the  construction  or  ac- 
quisition of  such  works;  (d)  direct  that  revenue  bonds  of  the  city  or  town 
shall  be  issued  pursuant  to  this  chapter  in  such  an  amount  as  may  be  found 
necessary  to  pay  the  cost  of  the  works;  and  (e)  contain  such  other  provis- 
ions as  may  be  necessary  in  the  premises. 
1933  (38)  372. 

§  8218.     Acquisition    of    works    or    property — condemnation — purchase. — 

Every  such  city  or  town  shall  have  the  power  to  condemn  any  such  works 
to  be  acquired  and  any  land,  rights,  easements,  franchises  and  other  prop- 
erty, real  or  personal,  deemed  necessary  or  convenient  for  the  construc- 
tion of  any  such  works,  or  for  extensions,  improvements,  or  additions  there- 
to, and  in  connection  therewith  may  have  and  exercise  all  the  rights,  pow- 
ers and  privileges  of  eminent  domain  granted  to  cities  and  towns  under  the 
laws  relating  thereto.     Title  to  property  condemned  shall  be  taken  in  the 
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name  of  the  city  or  town.  Proceedings  for  such  appropriation  of  property 
shall  be  under  and  pursuant  to  the  provisions  of  section  7297,  and  acts 
amendatory  and  supplemental  thereto:  provided,  the  city  or  town  shall  be 
under  no  obligations  to  accept  any  pay  for  any  property  condemned,  and 
shall  in  no  event  pay  for  any  property  condemned  or  purchased,  except 
from  the  funds  provided  pursuant  to  this  chapter;  and  in  any  proceedings 
to  condemn,  such  orders  may  be  made  as  may  be  just  to  the  city  or  town 
and  to  the  owners  of  the  property  to  be  condemned,  and  an  undertaking  or 
other  security  may  be  required  securing  such  owners  against  any  loss  or 
damage  to  be  sustained  by  reason  of  the  failure  of  the  city  or  town  to  ac- 
cept and  pay  for  the  property,  but  such  undertaking  or  security  shall  im- 
pose no  liability  upon  the  city  or  town  except  such  as  may  be  paid  from 
the  funds  provided  under  the  authority  of  this  chapter.  In  event  of  the 
acquisition  by  purchase  the  board  may  obtain  and  exercise  an  option  from 
the  owner  or  owners  of  said  property  for  the  purchase  thereof,  or  may 
enter  into  a  contract  for  the  purchase  thereof,  and  such  purchase  may  be 
made  upon  such  terms  and  conditions  and  in  such  manner  as  the  board 
may  deem  proper.  In  event  of  the  acquisition  of  a.ny  works  already  con- 
structed by  purchase  or  condemnation,  the  board  at  or  before  the  time 
of  the  adoption  of  the  ordinance  described  in  section  9217,  shall  cause  to 
be  determined  what  repairs,  replacements,  additions  and  betterments 
will  be  necessary  in  order  that  such  works  may  be  effective  for  their  pur- 
pose, and  an  estimate  of  the  cost  of  such  improvements  shall  be  included  in 
the  estimate  of  cost  required  by  section  9217,  and  such  improvement  shall 
be  made  upon  the  acquisition  of  the  works  and  as  a  part  of  the  cost  thereof. 
1933  (38)  372. 

§  9219.  Cost  of  works. — The  cost  of  the  works  shall  be  deemed  to  include 
the  cost  of  acquisition  or  construction  thereof,  the  cost  of  all  property, 
rights,  easements,  and  franchises  deemed  necessary  or  convenient  therefor 
and  for  the  improvements  determined  upon  as  provided  in  section  9218; 
interest  upon  bonds  prior  to  and  during  construction  or  acquisition  and  for 
six  months  after  completion  of  construction  or  of  acquisition  of  the  im- 
provements last  mentioned;  engineering  and  legal  expenses;  expense  for 
estimate  of  cost  and  of  revenues;  expense  for  plans,  specifications  and  sur- 
veys; other  expenses  necessary  or  incident  to  determining  the  feasibility 
or  practicability  of  the  enterprise,  administrative  expense,  and  such  other 
expenses  as  may  be  necessary  or  incident  to  the  financing  herein  authorized 
and  the  construction  or  acquisition  of  the  works  and  the  placing  of  the 
works  in  operation  and  the  performance  of  the  things  herein  required  or 
permitted  in  connection  with  any  thereof. 
1933  (38)  372. 

§  9220.  Contractual  rights  of  municipalities — issue  revenue  bonds — pay- 
ment.— Nothing  in  this  chapter  contained  shall  be  so  construed  as  to  au- 
thorize or  permit  any  city  or  town  to  make  any  contract  or  to  incur  any 
obligation  of  any  kind  or  nature  except  such  as  shall  be  payable  solely  from 
the  funds  provided  under  this  chapter.  Funds  for  the  payment  of  the 
entire  cost  of  the  works  shall  be  provided  by  the  issuance  of  revenue  bonds 
of  the  city  or  town,  the  principal  and  interest  of  which  bonds  shall  be  pay- 
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able  solely  from  the  special  fund  herein  provided  for  such  payment,  and 
said  bonds  shall  not  in  any  respect,  be  a  corporate  indebtedness  of  such 
city  or  town,  within  the  meaning  of  any  statutory  or  constitutional  limita- 
tions thereon.  All  the  details  of  such  bonds  shall  be  determined  by  ordi- 
nance or  ordinances  of  the  city  or  town. 
1933  (38)  372. 

§  9221.  Revenue  bonds — issue  additional  bonds. — Such  revenue  bonds 
shall  bear  interest  at  not  more  than  six  per  cent  per  annum,  payable  an- 
nually or  at  shorter  intervals,  and  shall  mature  at  such  time  or  times  as 
may  be  determined  by  ordinance.  Such  bonds  may  be  made  redeemable 
before  maturity  at  the  option  of  the  city  or  town,  to  be  exercised,  by  said 
board,  at  not  more  than  the  par  value  thereof  and  a  premium  of  five  per 
cent,  under  such  terms  and  conditions  as  may  be  fixed  by  the  ordinance  au- 
thorizing the  issuance  of  the  bonds.  The  principal  and  interest  of  the 
bonds  may  be  made  payable  in  any  lawful  medium.  Said  ordinance  shall 
determine  the  form  of  the  bonds,  including  the  interest  coupons  to  be  at- 
tached thereto,  and  shall  fix  the  denomination  or  denominations  of  such 
bonds  and  the  place  or  places  of  payment  of  the  principal  and  interest 
thereof,  which  may  be  at  any  bank  or  trust  company  within  or  without 
the  State.  The  bonds  shall  contain  a  statement  on  their  face  that  the  city 
shall  not  be  obligated  to  pay  the  same  or  the  interest  thereon  except  from 
the  special  fund  provided  from  the  net  revenues  of  the  works.  All  such 
bonds  shall  be,  and  shall  have  and  are  hereby  declared  to  have  all  the 
qualities  and  incidents  of,  negotiable  instruments  under  the  negotiable 
instruments  law  of  the  State.  Said  bonds  shall  be  exempt  from  all  tax- 
ation, state,  county  and  municipal.  Provisions  may  be  made  for  the  reg- 
istration of  any  of  the  bonds  in  the  name  of  the  owner  as  to  principal  alone. 
Such  bonds  shall  be  executed  in  the  same  manner  as  other  bonds  issued  by 
cities  and  towns  are  executed.  The  bonds  shall  be  sold  by  the  city  comp- 
troller, or  where  there  is  no  city  comptroller  then  by  the  city  clerk,  or  by 
the  town  clerk,  in  such  manner  as  may  be  determined  to  be  for  the  best 
interest  of  the  city  or  town  and  subject  to  approval  by  the  city  council  or 
intendent  and  wardens,  but  not  at  a  price  so  low  as  to  require  the  city  or 
town  to  pay  more  than  six  per  cent  interest  on  the  amount  received  there- 
for, computed  with  relation  to  the  absolute  maturity  of  the  bonds  in  ac- 
cordance with  standard  tables  of  bond  values.  Any  surplus  of  bond  pro- 
ceeds over  and  above  the  cost  of  the  works  shall  be  paid  into  the  sinking 
fund  hereinafter  provided.  If  the  proceeds  of  the  bonds,  by  error  of  cal- 
culation or  otherwise,  shall  be  less  than  the  cost  of  the  works,  additional 
bonds  may  in  like  manner  be  issued  to  provide  the  amount  of  such  deficit 
and,  unless  otherwise  provided  in  said  ordinance  authorizing  the  issuance 
of  the  bonds  first  issued  or  in  the  trust  indenture  hereinafter  authorized, 
shall  be  deemed  to  be  of  the  same  issue  and  shall  be  entitled  to  payment 
without  preference  or  priority  of  the  bonds  first  issued.  Prior  to  the  prep- 
aration of  the  definite  bonds,  temporary  bonds  may  under  like  restrictions 
be  issued  with  or  without  coupons,  exchangeable  for  definite  bonds  upon 
the  issuance  of  the  latter. 
1933  (38)  372. 
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§  9222.  Additional  bonds.— The  city  council  or  intendent  and  warden  may 
provide  by  said  ordinance  authorizing  the  issuance  of  the  bonds,  or  in  the 
trust  indenture  hereinafter  referred  to,  that  additional  bonds  may  there- 
after be  authorized  and  issued,  at  one  time  or  from  time  to  time,  under 
such  limitations  and  restrictions  as  may  be  set  forth  in  said  ordinance 
and  or  trust  indenture,  for  the  purpose  of  extending,  improving  or  better- 
ing the  works  when  deemed  necessary  in  the  public  interest,  such  addi- 
tional bonds  to  be  secured  and  be  payable  from  the  revenues  of  the  works 
equally  with  all  other  bonds  issued  pursuant  to  said  ordinance  without 
preference  or  distinction  between  any  one  bond  and  any  other  bond  by 
reason  of  priority  of  issuance  or  otherwise. 
1933  (38)  372. 

§  9223.  Use  of  funds  from  sale  of  bonds. — All  moneys  received  from  any 
bonds  issued  pursuant  to  this  chapter,  after  reimbursements  and  repay- 
ment to  said  city  or  town  of  all  amounts  advanced  for  preliminary  expenses 
as  provided  in  section  9216,  shall  be  applied  solely  to  the  payment  of  the 
cost  of  the  works,  extensions,  improvements  or  betterments  or  to  the 
appurtenant  sinking  fund  and  there  shall  be  and. hereby  is  created  and 
granted  a  lien  upon  such  moneys,  until  so  applied,  in  favor  of  the  holders 
of  the  bonds  or  the  trustees  hereinafter  provided  for. 
1933  (38)  372. 

§  9224.  Secure  bond  by  trust  indenture — terms. — In  the  discretion  of  the 
city  council  or  intendent  and  wardens,  such  bonds  may  be  secured  by  a 
trust  indenture  by  and  between  the  city  or  town  and  a  corporate  trustee, 
which  may  be  any  trust  company  or  bank  having  the  powers  of  a  trust 
company  within  the  State  of  South  Carolina,  but  no  such  trust  indenture 
shall  convey  or  mortgage  the  works  or  any  part  thereof.  The  ordinance 
authorizing  the  revenue  bonds  and  fixing  the  details  thereof  may  provide 
that  such  trust  indenture  may  contain  such  provisions  for  protecting  and 
enforcing  the  rights  and  remedies  of  the  bondholders  as  may  be  reasonable 
and  proper,  not  in  violation  of  law,  including  covenants  setting  forth  the 
duties  of  the  city  or  town  and  the  board  in  relation  to  the  construction  or 
acquisition  of  the  works  and  the  improvement,  operation,  repair,  main- 
tenance and  insurance  thereof,  and  the  custody,  safeguarding  and  appli- 
cation of  all  monies  and  may  provide  that  the  works  shall  be  contracted 
for,  constructed  and  paid  for  under  the  supervision  and  approval  of  con- 
sulting engineers  employed  or  designated  by  the  board  and  satisfactory  to 
the  original  bond  purchasers,  successors,  assigns,  or  nominees,  who  may  be 
given  the  right  to  require  the  security  given  by  contractors  and  by  any 
depository  of  the  proceeds  of  bonds  or  revenues  of  the  works  or  other 
monies  pertaining  thereto  be  satisfactory  to  such  purchasers,  successors, 
assigns  or  nomineees.  Such  indenture  may  set  forth  the  rights  and  rem- 
edies of  the  bondholders  and/or  such  trustees  restricting  the  individual 
right  of  action  of  bondholders  as  is  customary  in  trust  indentures  securing 
bond  and  debentures  of  corporations.  Except  as  in  this  chapter  otherwise 
provided,  the  city  council  or  intendent  and  wardens  may  provide  by  or- 
dinance or  in  such  trust  indenture  for  the  payment  of  the  proceeds  of  the 
sale  of  the  bonds  and  the  revenues  of  the  works  to  such  officer,  board  or 
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depository  as  it  may  determine  for  the  custody  thereof,  and  for  the  method 
of  disbursement  thereof,  with  such  safeguards  and  restrictions  as  it  may 
determine. 
1933  (38)  372. 

§  8225.  Sinking  fund. — At  or  before  the  issuance  of  any  such  bonds,  the 
city  council  or  intendent  and  wardens  shall  by  said  ordinance  create  a  sink- 
ing fund  for  the  payment  of  the  bonds  and  the  interest  thereon  and  the 
payment  of  the  charges  of  banks  or  trust  companies  for  making  payment 
of  such  bonds  or  interest,  and  shall  set  aside  and  pledge  a  sufficient  amount 
of  the  net  revenues  of  the  works,  hereby  defined  to  mean  the  revenues  of 
the  works  remaining  after  the  payment  of  the  reasonable  expense  of  op- 
eration, repair  and  maintenance,  such  amount  to  be  paid  by  the  board  into 
said  sinking  fund  at  intervals  to  be  determined  by  ordinance  prior  to  is- 
suance of  the  bonds,  for  (a)  the  interest  upon  such  bonds  as  such  interest 
shall  fall  due,  and  (b)  the  necessary  fiscal  agency  charges  for  paying  bonds 
and  interest;  (c)  the  payment  of  the  bonds  as  they  fall  due,  or,  if  all  bonds 
mature  at  one  time,  the  proper  maintenance  of  a  sinking  fund  sufficient 
for  the  payment  thereof  at  such  time  and  (d)  a  margain  for  safety  and  for 
the  payment  of  premium  upon  bonds  retired  by  call  or  purchase  as  herein 
provided,  which  margin,  together  with  any  unused  surplus  of  such  margin 
carried  forward  from  the  preceding  year,  shall  equal  ten  per  cent  of  all 
other  amounts  so  required  to  be  paid  into  the  sinking  fund.  Such  required 
payments  shall  constitute  a  first  charge  upon  all  the  net  revenues  of  the 
works.  Prior  to  the  issuance  of  the  bonds,  the  board  may  by  ordinance  be 
given  the  right  to  use  or  direct  the  trustee  to  use  such  sinking  fund  or 
any  part  thereof  in  the  purchase  of  any  of  the  outstanding  bonds  payable 
therefrom  at  the  market  price  thereof,  but  not  exceeding  the  price  if  any, 
at  which  the  same  shall  in  the  same  year  be  payable  or  redeemable  and 
all  bonds  redeemed  or  purchased  shall  forthwith  be  cancelled  and  shall 
not  again  be  issued.  After  the  payments  into  the  sinking  fund  as  herein 
required,  the  board  may  at  any  time  in  its  discretion  transfer  all  or  any 
part  of  the  balance  of  the  net  revenues,  after  reserving  an  amount  deemed 
by  the  board  sufficient  for  operation,  repair  and  maintenance  for  an  ensu- 
ing period  of  not  less  than  twelve  months  and  for  depreciation,  into  the 
sinking  fund  or  into  a  fund  for  extensions,  betterments  and  additions  to  the 
works. 
1933  (38)  372. 

§  9228.  Charges  or  rates  for  use  or  service — lien  for  non-payment — col- 
lection.— The  city  council  of  the  city  or  the  intendent  and  wardens  of  the 
town  shall  have  power,  and  it  shall  be  its  duty,  by  ordinance  to  establish 
and  maintain  just  and  equitable  rates  or  charges  for  the  use  of  and  the 
service  rendered  by  such  works,  to  be  paid  by  the  owner  of  each  and 
every  lot,  parcel  of  real  estate  or  building  that  is  connected  with  and  uses 
such  works  by  or  through  any  part  of  the  sewerage  system  of  the  city  or 
town,  or  that  in  any  way  uses  or  is  served  by  such  works  and  may  change 
and  readjust  such  rates  or  charges  from  time  to  time.  Such  rates  or 
charges  shall  be  sufficient  in  each  year  for  the  payment  of  the  proper  and 
reasonable  expense  of  operation,  repair,  replacements  and  maintenance  of 
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the  works  and  for  the  payment  of  the  sums  herein  required  to  be  paid  into 
the  sinking  fund.  Revenues  collected  pursuant  to  this  section  shall  be 
deemed  the  revenues  of  the  works.  No  such  rates  or  charges  shall  be 
established  until  after  a  public  hearing,  at  which  all  the  users  of  the  works 
and  owners  of  property  served  or  to  be  served  thereby  and  others  inter- 
ested shall  have  opportunity  to  be  heard  concerning  the  proposed  rates  or 
charges.  After  introduction  of  the  ordinance  fixing  such  rates  or  charges, 
and  before  the  same  is  finally  enacted,  notice  of  such  hearing,  setting  forth 
the  proposed  schedule  of  such  rates  or  charges,  shall  be  given  by  one  pub- 
lication in  a  newspaper  published  in  the  city  or  town,  if  there  be  such  a 
newspaper,  but  otherwise  in  a  newspaper  having  general  circulation  there- 
in, at  least  ten  days  before  the  date  fixed  in  such  notice  for  the  hearing, 
which  may  be  adjourned  from  time  to  time.  After  such  hearing  the  ordi- 
nance establishing  rates  or  charges,  either  as  originally  introduced  or  as 
modified  and  amended,  shall  be  passed  and  put  into  effect.  A  copy  of  the 
schedule  of  such  rates  and  charges  so  established  shall  be  kept  on  file  in 
the  office  of  the  board  having  charge  of  the  operation  of  such  works,  and 
also  in  the  office  of  the  city  clerk  or  town  clerk,  and  shall  be  open  to  in- 
spection by  all  parties  interested.  The  rates  or  charges  so  established  for 
any  class  of  users  or  property  served  shall  be  extended  to  cover  any  ad- 
ditional premises  thereafter  served  which  fall  within  the  same  class,  with- 
out the  necessity  of  any  hearing  or  notice.  Any  change  or  readjustment 
of  such  rates  or  charges  may  be  made  in  the  same  manner  as  such  rates 
or  charges  were  originally  established  as  hereinabove  provided:  provided, 
however,  that  if  such  change  or  readjustment  be  made  substantially  pro 
rata  as  to  all  classes  of  service,  no  hearing  or  notice  shall  be  required.  The 
aggregate  of  the  rates  or  charges  shall  always  be  sufficient  for  such  expense 
of  operation,  repair  and  maintenance  and  for  such  sinking  fund  payments. 
All  such  rates  or  charges  if  not  paid  when  due  shall  constitute  a  lien  upon 
the  premises  served  by  such  works.  If  any  service  rate  or  charge  so  estab- 
lished shall  not  be  paid  within  thirty  days  after  the  same  is  due,  the  amount 
thereof,  together  with  a  penalty  of  ten  per  cent,  and  a  reasonable  attorney's 
fee,  may  be  recovered  by  the  board  in  a  civil  action  in  the  name  of  the  city 
or  town,  and  in  connection  with  such  action  said  lien  may  be  foreclosed 
against  such  lot,  parcel  of  land  or  building,  in  accordance  with  the  laws 
relating  thereto. 
1933  (38)  372. 

§  9227.  Charges  or  rates  payable  by  municipalities. — The  city  or  town 
shall  be  subject  to  the  same  charges  and  rates  established  as  hereinabove 
provided,  or  to  charges  and  rates  established  in  harmony  therewith,  for 
service  rendered  the  city  or  town,  and  shall  pay  any  such  rates  or  charges 
when  due  from  corporate  funds  and  the  same  shall  be  deemed  to  be  a  part 
of  the  revenues  of  the  works  as  herein  defined,  and  applied  as  herein 
provided  for  the  application  of  such  revenues. 
1933  (38)  372. 

§  9228.  Sanitary  board  may  supervise  and  control  works — members — 
duties  and  powers — compensation. — The  city  or  town  council  of  the  city  or 
town  may  in  its  discretion  provide  by  ordinance  that  the  custody,  admin- 
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istration,  operation  and  maintenance  of  such  works  shall  be  under  the 
supervision  and  control  of  a  sanitary  board,  created  as  herein  provided. 
Such  sanitary  board  shall  be  composed  of  the  mayor  of  the  city  or  the 
intendent  of  the  town,  as  the  case  may  be,  and  two  persons  appointed  by 
the  city  or  town  council.  No  officer  or  employee  of  the  city  or  town 
whether  holding  a  paid  or  unpaid  office,  shall  be  eligible  to  appointment 
on  said  sanitary  board  until  at  least  one  year  after  the  expiration  of  the 
term  of  his  public  office.  Said  appointees  shall  originally  be  appointed 
for  terms  of  two  or  three  years  respectively,  and  upon  the  expiration  of 
each  such  term  and  each  succeeding  term,  an  appointment  of  a  successor 
shall  be  made  in  like  manner  for  a  term  of  three  years.  Vacancies  shall  be 
filled  for  an  unexpired  term  in  the  same  manner  as  the  original  appoint- 
ment. Each  member  shall  give  such  bond,  if  any,  as  may  be  required  by 
ordinance.  Such  mayor  or  intendent  shall  act  as  chairman  of  the  sanitary 
board,  which  shall  elect  a  vice-chairman  from  its  members  and  shall 
designate  a  secretary  and  treasurer  (but  the  secretary  and  the  treasurer 
may  be  one  and  the  same)  who  need  not  be  a  member  or  membrs  of  the 
sanitary  board.  The  vice-chairman,  secretary  and  treasurer  shall  hold 
office  as  such  at  the  will  of  the  sanitary  board.  The  members  of  the  sani- 
tary board  shall  receive  such  compensation  for  their  services,  either  as  a 
salary  or  as  payments  for  meetings  attended  as  the  city  or  town  council 
may  determine,  not  in  excess  of  twenty-five  dollars  per  month  for  each 
member,  and  shall  be  entitled  to  payment  for  their  reasonable  expenses 
incurred  in  the  performance  of  their  duties.  The  city  or  town  council 
shall  fix  the  reasonable  compensation  of  the  secretary  and  treasurer  in  its 
discretion,  and  shall  fix  the  amount  of  bond  to  be  given  by  the  treasurer. 
All  compensation,  together  with  the  expenses  in  this  section  referred  to, 
shall  be  paid  solely  from  funds  provided  under  the  authority  of  this 
chapter.  The  sanitary  board  shall  have  power  ,to  establish  by-laws,  rules 
and  regulations  for  its  own  government.  The  sanitary  board,  in  respect 
of  all  matters  of  custody,  operation,  administration  and  maintenance  of 
such  works,  shall  have  all  the  powers  and  perform  all  the  duties  herein- 
before provided  for  the  board  of  sewerage  commissioners  in  respect  of 
such  matters.  When  reference  is  made  hereinafter  in  this  chapter  to  the 
board,  such  reference  shall  be  deemed  made  to  the  board  having  actual 
supervision  and  control  of  such  works. 
1933  (38)  372. 

§  9229.  Lease  service  to  other  municipalities — rights  of  lessees. — Any  city 
or  town  operating  a  sewerage  collection  system  and/or  sewerage  disposal 
works  as  defined  in  this  chapter  or  which  as  herein  provided  has  ordered 
the  construction  or  acquisition  of  such  works  (in  this  section  called  the 
owner)  is  hereby  authoried  to  contract  with  one  or  more  cities,  towns  or 
political  sub-divisions  within  the  State  (in  this  section  called  lessee),  and 
such  lessees  are  hereby  authorized  to  enter  into  such  contracts  with  such 
owners,  for  the  service  of  such  works  to  such  lessees  and  their  inhabitants, 
but  only  to  the  extent  of  the  capacity  of  the  works  without  impairing 
the  usefulness  thereof  to  the  owners,  upon  such  terms  and  conditions  as 
may  be  fixed  by  the  boards  and  approved  by  ordinances  of  the  respective 
contracting  parties:  provided,  however,  that  no  such  contract  shall  be  made 
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for  a  period  of  more  than  fifteen  years  or  in  violation  of  the  provisions  of 
said  ordinance  authorizing  bonds  hereunder  or  in  violation  of  the  provis- 
ions of  said  trust  indenture.  The  lessee  shall  by  ordinance  have  power  to 
establish,  change  and  adjust  rates  and  charges  for  the  service  rendered 
therein  by  the  works  against  the  owners  of  the  premises  served,  in  the 
manner  hereinbefore  provided  for  establishing,  changing  and  adjusting 
rates  and  charges  for  the  service  rendered  in  the  city  or  town  where  the 
works  owned  and  operated,  and  such  rates  or  charges  shall  be  collectible 
and  shall  be  a  lien  as  herein  provided  for  rates  and  charges  made  by  the 
owner.  The  necessary  intercepting  sewers  and  appurtenant  works  for 
connecting  the  works  of  the  owner  with  the  sewerage  system  of  the  lessee 
shall  be  constructed  by  the  owner  and  or  the  lessee  upon  such  terms  and 
conditions  as  may  be  set  forth  in  said  contract,  and  the  cost  or  that  part  of 
the  cost  thereof  which  is  to  be  borne  by  the  owner  may  be  paid  as  a 
part  of  the  cost  of  the  works  from  the  proceeds  of  bonds  issued  under  this 
chapter  unless  otherwise  provided  by  said  ordinance  or  trust  indenture 
prior  to  the  issuance  of  the  bonds.  The  income  received  by  the  owner 
under  any  such  contract  shall,  if  so  provided  in  said  ordinance  or  trust  in- 
denture, be  deemed  to  be  a  part  of  the  revenues  of  the  works  as  in  this 
chapter  denned  and  be  applied  as  herein  provided  for  the  application  of 
such  revenues. 
1933  (38)  372. 

§  9230.  Acquisition  of  property  with  lien  thereon. — No  property  shall  be 
acquired  under  this  chapter  upon  which  any  lien  or  other  encumbrance 
exists,  unless  at  the  time  such  property  is  acquired  a  sufficient  sum  of 
money  be  deposited  in  trust  to  pay  and  redeem  such  lien  or  encumbrance 
in  full. 

1933  (38)  372. 

S  9231.  Further  additional  bonds. — Nothing  herein  contained  shall  pre- 
vent the  issuance  of  additional  bonds  from  time  to  time,  if  such  bonds  shall 
be  authorized  by  law:  provided,  however,  that  all  thereof  shall  be  subordi- 
nate to  bonds  issued  pursuant  to  sections  9220,  9221  and  9222  in  respect 
of  the  application  of  revenues  to  such  additional  bonds. 
1933  (38)  372. 

§  9232.  Rights  of  bond  holders — enforcement. — Any  holder  of  any  such 
bonds  or  any  of  the  coupons  attached  thereto,  and  the  trustee,  if  any, 
except  to  the  extent  the  rights  herein  given  may  be  restricted  by  said 
ordinance  authorizing  issuance  of  the  bonds  or  by  the  trust  indenture, 
may  either  at  law  or  in  equity,  by  suit,  action,  mandamus  or  other 
proceeding  protect  and  enforce  any  and  all  rights  granted  hereunder  or 
under  such  ordinance  or  trust  indenture,  and  may  enforce  and  compel 
performance  of  all  duties  required  by  this  chapter  or  by  such  ordinance 
or  trust  indenture  to  be  performed  by  the  city  or  town  issuing  the  bonds 
or  by  the  board  or  any  officer,  including  the  making  and  collecting  of 
reasonable  and  sufficient  charges  and  rates  for  services  rendered  by 
the  works.  If  there  be  any  failure  to  pay  the  principal  or  interest  of  any 
of  the  bonds  on  the  date  therein   named  for  such  payment,   any   court 
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having  jurisdiction  of  the  action  may  appoint  a  receiver  to  administer 
the  works  on  behalf  of  the  city  or  town  and  the  bondholders  and/or 
trustees,  except  as  so  restricted  with  power  to  charge  and  collect  rates 
sufficient  to  provide  for  the  payment  of  the  expenses  of  operation,  repair 
and  maintenance  and  also  to  pay  any  bonds  and  interest  outstanding  and 
to  apply  the  revenues  in  conformity  with  this  chapter  and  the  said  ordi- 
nance and/or  trust  indenture. 
1933  (38)  372. 

§  9233.     Rights  herein  additional  —  jurisdiction  of  municipalities.  —  The 

authority  herein  given  shall  be  in  addition  to  and  not  in  derogation  of  any 
power  existing  in  any  city  or  town  under  any  statutory  or  charter  pro- 
visions which  it  may  now  have  or  hereafter  adopt.  For  all  purposes  of 
this  chapter,  all  cities  and  towns  shall  have  jurisdiction  for  ten  miles 
outside  the  corporate  limits  thereof. 
1933  (38)  372. 

§  9234.  Includes  sewer  and  sanitary  districts. — All  sewer  and  sanitary 
districts  heretofore  or  hereafter  created  under  either  a  general  or  special 
chapter  shall,  unless  inconsistent  with  the  terms  of  the  chapter  under 
which  it  was  created,  have  the  full  right  to  exercise  and  avail  itself  of  all  the 
terms  and  provisions  of  this  chapter  and  the  commissioners  or  governing 
body  of  such  district  shall  have  and  perform  the  duties  and  powers  in  this 
chapter  conferred  on  the  mayor,  city  or  town  council,  or  the  intendent  and 
warden,  the  chairman  of  such  commission  or  governing  body  shall  per- 
form the  duties,  powers  and  functions  of  the  mayor  or  intendent.  Accurate 
records  of  all  official  actions  and  resolutions  shall  be  kept,  and  where 
under  the  provisions  of  this  chapter,  publication  is  required,  such  action 
or  official  resolution  shall  be  published  and  the  official  actions  and  resolu- 
tions of  such  commission  or  governing  body  shall  for  the  purpose  of  this 
chapter  and  for  the  purposes  of  the  function  of  such  commission  have  the 
same  force  and  effect  as  ordinances  referred  to  in  this  chapter  where  its 
provisions  are  set  into  operation  by  city  or  town  councils,  intendents  or 
wardens.  The  intent  and  purpose  of  this  section  is  to  confer  upon  sewer 
and  sanitary  districts  the  same  rights,  privileges,  duties,  powers  and 
authority  as  conferred  by  this  chapter  upon  muncipalities. 
1933  (38)  372. 

§  9235.  Full  authority — effect  on  state  board  of  health. — This  chapter 
shall,  without  reference  to  any  other  statute  be  deemed  full  authority 
for  the  construction,  acquisition,  improvement,  equipment,  maintenance, 
operation  and  repair  of  the  works  herein  provided  for  and  for  the  issuance 
and  sale  of  the  bonds  by  this  chapter  authorized,  and  shall  be  construed  as 
an  additional  and  alternative  method  therefor  and  for  the  financing  thereof, 
and  no  petition  or  election  or  other  or  further  proceedings  in  respect  to  the 
construction  or  acquisition  of  the  works  or  to  the  issuance  or  sale  of 
bonds  under  this  chapter  and  no  publication  or  any  resolution,  ordinance, 
notice  or  proceeding  relating  to  such  construction  or  acquisition  or  to  the 
issuance,  or  sale  of  such  bonds  shall  be  required  except  such  as  are 
prescribed  by  this  chapter,  any  provisions  of  other  statutes  of  the  State  to 
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the    contrary,    notwithstanding:    provided,    however,    that    all    functions, 
powers  and  duties  of  the  state  board  of  health  shall  remain  unaffected  by 
this  chapter. 
1933  (38)  372. 

§  9236.     Construe  liberally. — This  chapter  being  necessary  for  the  public 
health,  safety  and  welfare,  it  shall  be  liberally  construed  to  effectuate  the 
purpose  thereof. 
1933  (38)  372. 

§  9237.     State  sinking  fund  commission  approve  bonds. — No  bonds  shall 
be  issued  under  the  provisions  of  this  chapter  until  approved  by  the  South 
Carolina  sinking  fund  commission. 
1933  (38)  372. 

§  9238.     Serial  bonds. — All  bonds  issued  under  the  provisions  of  this  chap- 
ter shall  be  serial  bonds. 
1933  (38)  372. 

§  9239.  Saving  clause. — The  sections  and  provisions  of  this  chapter  are 
separable  and  are  not  matters  of  mutual  essential  inducement,  and  it  is  the 
intention  to  confer  the  whole  or  any  part  of  the  powers  herein  provided 
for,  and  if  any  of  the  sections  or  provisions  or  parts  thereof  is  for  any 
reason  illegal,  it  is  the  intention  that  the  remaining  sections  and  provisions 
or  parts  thereof  shall  remain  in  full  force  and  effect. 
1933  (38)  372. 


CHAPTER  187 

Political  Subdivisions  May  Purchase  or  Construct  and  Operate  a  Water- 
works System,  Water  Supply  System,  Sewer  System,  Sanitary  Disposal 
Equipment  and  Appliances,  Light  Plant  or  System,  Natural  Gas  Sys- 
tem, Ice  Plants,  Power  Plants  and  or  Distribution  Systems,  Gas  Plants, 
Incinerator  Plants,  Hospitals,  Piers,  Docks,  Terminals,  Air  Ports,  Toll 
Bridges,  Ferries,  Drainage  Systems,  City  Halls,  Court  Houses,  Ar- 
mories, Fire  Stations,  Auditoriums,  Hotels,  Municipal  Buildings,  The- 
aters, Community  Auditoriums  and  Hotels,  Recreation  Parks,  Swim- 
ming Pools,  Golf  Courses,  Stadiums,  School  Auditoriums,  Teacherages, 
Gymnasiums,  City  Halls  and  Hotels,  Public  Buildings  and/or  Struc- 
tures, Public  Markets;  a  County  May  Develop  Court  Houses,  Court 
Houses  and  Office  Buildings  combined,  and  Court  Houses  and  Jails 
combined;  any  Such  Political  Subdivision  Now  or  Hereafter  Owning 
and  Operating  any  Such  System  or  Plant  may  Improve,  Enlarge, 
Extend  or  Repair  the  Same;  Counties,  Townships,  and  Municipalities 
Construct  Mains,  Pipe  Lines,  Bath  Rooms,  Bath  Houses  and  or  Toilet 
Houses  and  Fixtures  Therein,  and  Locate  and  Maintain  the  Same  on 
Private  Property. 

9240.  Authorized — system  defined.  State. 

9241.  Cumulative — alternate    method.  9243.  Powers  of  municipality. 

9242.  Authority  of  municipalities  in      9244.  Municipality  may  borrow. 
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9245.  "Borrower"  defined.  —  depreciation    fund  —  contingent 

9246.  "Borrowing  body"  defined.  fund. 

9247.  Make   estimate   of  system.  9265.  Payment  expenses  of  operation  or 

9248.  Powers  of  borrower.  maintenance. 

9249.  9249-1.  Issue    bonds — payment.  9265-1.  Custodian   of  gross  revenues. 

9250.  Bond  holders  have  lien  on  system.  9266.  Year  basis. 

9251.  Enforcement  of  lien  of  bond  hold-  9267  thru  9269.  Surplus— disposition, 
ers.  9270.  Regulation    of    rates — franchise — • 

9252.  Receiver  —  appointment  —  duties  no  effect  on  state  board  of  health, 
and  powers.  9271.  Books    and    accounts — annual    re- 

9253.  Limitations  of  bonds.  port — inspection. 

9254.  Bonds  legal  investments.  9272.  Pay  bonds  before  maturities. 

9255.  Bonds  tax  exempted.  9273.  No  effect  on  existing  contracts  and 

9256.  Bonds  negotiable.  liens. 

9257.  Deposit  proceeds  from  bonds.  9274.  Issue    bonds    without    election    or 

9258.  Use  of  proceeds  from  bonds.  notice. 

9259.  Undelivered    bonds    executed    by  9275.  Construe  liberally, 
ex-officers  valid.  9276.  Cumulative. 

9260.  Payment  for  service  by  borrower.  9277.  Exercise  of  powers  by  counties  and 
9161.  Additional  bonds.  townships. 

9262.  Revenue  refunding  bonds.  9278.  Accept  federal  loans  and  grants. 

9263.  Rates  for  service.  9279.  May   condemn   property. 

9264.  Bond  and  interest  redemption  fund  9280.  Saving  clause. 
— operation  and  maintenance  fund 

§  9240.  Authorized — system  defined. — Any  county,  township,  city  or  in- 
corporated town  of  the  State  of  South  Carolina,  school  districts  and  all 
political  subdivisions  of  this  State,  is  authorized  to  purchase  or  construct  a 
water  works  system,  water  supply  system,  sewer  system,  sanitary  disposal 
equipment  and  appliances,  light  plant  or  system,  natural  gas  system,  ice 
plants,  power  plants  and/or  distribution  systems,  gas  plants,  incinerator 
plants,  hospitals,  piers,  docks,  terminals,  air  ports,  toll  bridges,  ferries, 
drainage  systems,  city  halls,  court  houses,  armories,  fire  stations,  audi- 
toriums, hotels,  municipal  buildings,  theatres,  community  auditoriums  and 
hotels,  city  halls  and  hotels,  public  buildings  and  or  structures,  public 
markets,  public  recreation  parks,  swimming  pools,  golf  courses  and 
stadiums,  school  auditoriums,  gymnasiums  and  teacherages,  and  in  further- 
ance thereof  to  purchase  or  construct  any  necessary  part  of  any  such 
system  either  within  or  without  the  limits  of  such  county,  or  the  corporate 
limits  of  such  city  or  incorporated  town,  and  any  county,  township,  city 
or  incorporated  town  of  the  State  of  South  Carolina  which  may  now  or 
hereafter  own  and  operate  any  such  system  is  authorized  to  improve,  en- 
large, extend  or  repair  the  same.  A  county  under  this  chapter  may  develop 
court  houses,  courthouses  and  office  buildings  combined,  court  houses  and 
jails  combined.  The  word  system  as  used  in  this  chapter  shall  include  all 
of  the  projects  and  undertakings  referred  to  in  this  section.  The  water 
and  sewer  systems  of  any  municipality  shall  constitute  one  system,  and 
any  two  or  more  projects  or  undertakings  described  in  this  section,  which 
are  in  any  way  related,  as  in  the  case  of  a  water  works  system  and  a  sewer 
system,  may  be  deemed  a  single  system  or  project  for  the  purposes  of  this 
chapter,  provided  the  governing  body  shall  so  determine  either  in  the 
ordinance  authorizing  the  issuance  of  bonds  pursuant  to  this  chapter,  or  in 
any  other  ordinance  passed  prior  to  the  issuance  of  the  bonds,  and  any 
municipality  is  hereby  authorized  to  pledge  the  revenues  of  its  water 
system  for  the  construction  of  or  enlargements  of  its  sewer  system  and  /or 
its  water  system.    Any  counties,  townships,  cities  or  incorporated  towns  of 
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the  State,  desiring  to  obtain  the  benefit  of  the  provisions  of  this  chapter 
through  uniting  or  co-operating  in  joint  projects  or  undertakings  serving 
joint  communities  interests  are  authorized  to  co-operate  with  each  other 
under  agreements  made  by  their  governing  authorities  through  resolu- 
tions or  ordinances  either  with  or  without  statutory  enactments  creating 
new  districts  for  the  purpose  of  such  projects.  And  in  case  of  water 
works  and  sewerage  systems  any  such  county,  township,  city  or  incorpor- 
ated town  may  construct  mains  and  pipe  lines,  bath  rooms,  bath  houses 
and  or  toilet  houses  and  fixtures  therein  and  locate  and  maintain  the  same 
on  private  property,  provided  such  county,  township,  city  or  incorporated 
town  shall  acquire  the  right  so  to  do  by  easement,  lease  or  otherwise. 
1933  (38)  411;  1934  (38)  1306,  1392;  1935  (39)  494,  1088. 

See  generally. — Bollin  v.  Graydon,  177  tern   where   no   bonded   indebtedness   in 

S.  C.  374;  181  S.  E.  467;  Roach  v.  City  of  the    constitutional    sense    was    involved 

Columbia,  172  S.  C.  478,  174  S.  E.  461.  without  submitting  project  at  any  elec- 

Revenue   bonds   issued   by   county   for  tion  called  and  held  on  a  petition  of  a 

purpose  of  building  hydro-electric  plant  majority  of  the  freeholders  of  the  town. 

hereunder  are  valid  obligations  of  coun-  Acker  v.  Cooley,  177  S.  C,  144;  181  S.  E., 

ty.  Park  v.  Greenwood  County,  174  S.  C,  10. 

35;   176  S.   E.,   870.  Act  authorizing  city  to  construct  sta- 
Fact  that  county,  pursuant  to  this  stat-  dium  and  issue  therefore  bonds  payable 
ute,  may  sell  some  of  its  power  outside  solely   from   revenue   derived   from   sta- 
of  its  territorial  limits  does  not  matter,  dium  without  approval  of  voters  did  not 
supra.  violate    constitutional    provisions    limit- 
Resolution  of  county  commissioners. —  ing    city's    "bonded    debt."    Cathcart    v. 
See  generally,  Park  v.  Greenwood  Coun-  City  of  Columbia,  170  S.  C.  362,  170  S.  E. 
ty,  174  S.  C,  35;  176  S.  E.,  870.  435. 
Town  could  construct  waterworks  sys- 

§  9241.  Cumulative — alternate  method. — This  chapter  shall  be  construed 
as  cumulative  authority  for  the  purposes  named  in  section  9240  hereof,  and 
as  to  the  manner  and  form  of  issuing  revenue  bonds  for  any  such  purpose 
or  purposes,  and  shall  not  be  construed  to  repeal  any  existing  laws  with 
respect  thereto,  it  being  the  purpose  and  intention  of  this  chapter  to  create 
an  additional  and  alternate  method  for  the  purposes  herein  named. 
1933  (38)  411;  1934  (38)  1543. 

§  9242.  Authority  as  to  works — acquire  property — condemn  property — ob- 
ligations.— Every  municipality  in  the  State  of  South  Carolina  is  hereby  au- 
thorized and  empowered  to  construct,  acquire,  own,  equip,  operate,  main- 
tain and  or  enlarge,  extend,  or  increase  any  of  the  works  described  in 
section  9240,  together  with  all  appurtenances  necessary,  useful  or  conveni- 
ent for  the  maintenance  and  operation  of  such  works,  and  shall  have  au- 
thority to  acquire  by  gift,  grant,  purchase,  condemnation  or  otherwise  all 
necessary  lands,  rights-of-way  and  property  therefor  within  and  or  without 
the  corporate  limits  of  such  municipality  in  the  county  in  which  it  is 
situate  and/or  in  any  adjoining  county  or  counties,  and  where  the  con- 
demning municipality  is  a  county  the  right  to  condemn  shall  extend  to 
property  within  such  county  and  to  property  in  adjoining  counties,  and  to 
issue  revenue  certificates  to  pay  the  cost  of  such  works  and  property.  No 
obligation  shall  be  incurred  by  the  municipality  in  such  construction,  ac- 
quisition, extension  or  improvement  except  such  as  is  payable  solely  from 
the  funds  provided  under  the  authority  of  this  chapter. 
1933  (38)  411;  1934  (38)  1543. 
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§  9243.  Condemn  or  purchase  property — title — acquire  and  improve  exist- 
ing works. — Every  such  municipality  shall  have  power  to  condemn  any  such 
works  to  be  acquired  and  any  land,  rights,  easements,  franchises,  and  other 
property,  real  or  personal,  deemed  necessary  or  convenient  for  the  con- 
struction of  any  such  works,  for  extension,  improvements,  or  additions 
thereto,  and  right  of  condemnation  of  any  such  property  deemed  necessary 
or  convenient  shall  extend  to  any  such  property  in  the  county  in  which  the 
municipality  is  situate  and/or  any  adjoining  county  or  counties,  and  where 
the  condemning  municipality  is  a  county  the  right  to  condemn  shall  extend 
to  property  within  such  county  and  to  property  in  adjoining  counties,  and 
in  connection  therewith,  shall  have  and  may  exercise  all  the  rights,  powers, 
and  privileges,  of  eminent  domain  granted  to  municipalities  under  the  laws 
relating  thereto.  Title  to  property  shall  be  taken  in  the  name  of  the 
municipality.  Proceedings  for  such  appropriation  of  property  shall  be 
under  and  pursuant  to  the  general  proceedings  of  law  relating  to  con- 
demnation proceedings  in  the  exercise  of  the  right  of  eminent  domain: 
provided,  the  municipality  shall  be  under  no  obligation  to  accept  and  pay 
for  any  property  condemned  and  shall  in  no  event  pay  for  any  property 
condemned  or  purchased,  except  from  the  funds  provided  pursuant  to  this 
chapter;  and  in  any  proceedings  to  condemn,  such  orders  may  be  made  as 
may  be  just  to  the  municipality  and  to  the  owners  of  the  property  to  be 
condemned;  and  an  undertaking  or  other  security  may  be  required  secur- 
ing such  owners  against  any  loss  or  damage  which  may  be  sustained  by 
reason  of  the  failure  of  the  municipality  to  accept  and  pay  for  the  property, 
but  such  undertaking  or  security  shall  impose  no  liability  upon  the  mu- 
nicipality except  such  as  may  be  paid  from  the  funds  provided  under  the 
authority  of  this  chapter.  In  the  event  of  the  acquisition  by  purchase  the 
board  may  obtain  and  exercise  an  option  from  the  owners  of  said  property 
for  the  purchase  thereof,  and  may  enter  into  a  contract  for  the  purchase 
thereof,  and  such  purchase  may  be  made  upon  such  terms  and  conditions 
and  in  such  manner  as  the  board  may  deem  proper:  provided,  however, 
that  such  exercise  of  option,  purchase  or  contract  for  such  purchase  shall 
in  no  event  bind  or  obligate  such  municipality  or  create  any  debt,  liability 
or  claim  except  such  as  may  be  paid  from  the  funds  provided  under  the 
authority  of  this  chapter.  In  the  event  of  the  acquisition  of  any  works 
already  constructed  by  purchase  or  condemnation,  the  board  at  or  before 
the  time  of  the  adoption  of  the  ordinances  or  resolution  described  in  section 
9248,  shall  cause  to  be  determined  what  repairs,  replacements,  additions 
and  betterments  will  be  necessary  in  order  that  such  works  may  be  effect- 
ive for  their  purposes,  and  an  estimate  of  the  cost  of  such  improvements 
shall  be  included  in  the  estimate  of  the  cost  required  by  section  9248,  and 
such  improvements  shall  be  made  upon  the  acquisition  of  the  works  and  as 
apart  of  the  cost  thereof. 
1933  (38)  411;  1934  (38)  1543. 

§  9244.  Effect  of  Public  Works  Administration  Act — rights  under  acts  of 
Congress. — All  sections,  provisions,  and  clauses  of  this  chapter,  and  all  prior 
acts,  which  are  repugnant  to  or  inconsistent  with  the  provisions  of  the 
Public  Works  Administration  Act  of  the  Congress  of  the  United  States,  are 
hereby  declared  void  only  insofar  as  the  same  are  in  conflict  with  the  Pub- 
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lie  Works  Administration  Act,  the  intention  of  this  chapter  being  to  enable 
the  municipality,  county,  township,  city  or  incorporated  town  or  borrower 
to  qualify  for  the  securing  of  the  loan  available  from  the  public  works  ad- 
ministration of  the  Federal  Government  and  any  other  right,  privilege  or 
immunity  granted  by  any  act  of  the  Congress  of  the  United  States  or  any 
board,  commission,  agency  or  instrumentality  thereof. 
1933  (38)  411;  1934  (38)  1543. 

§  9245.     "Borrower"  defined. — The  word  "borrower"  as  used  in  this  chap- 
ter shall  be  construed  to  mean  the  county,  township,  city  or  incorporated 
town,  as  the  case  may  be,  operating  under  this  chapter. 
1933  (38)  411. 

§  9246.  "Borrowing  Body"  defined. — The  term  "governing  body"  as  used 
in  this  chapter  shall  be  construed  to  mean,  in  the  case  of  a  county,  the 
board  of  county  commissioners,  or  other  like  governing  body  thereof,  in 
the  case  of  a  city  or  incorporated  town,  the  board  of  commissioners,  the 
mayor  and  council,  or  other  like  governing  body  thereof,  and  in  the  case  of 
a  township  the  board  of  county  commissioners,  or  the  governing  body  of 
the  county  in  which  the  township  is  located. 
1933  (38)'  411. 

§  9247.  Make  estimate  of  system. — Whenever  the  governing  body  of  any 
borrower  shall  determine  to  purchase,  construct,  improve,  enlarge,  extend, 
or  repair  any  system  named  in  section  9240  under  the  provisions  of  this 
chapter,  it  shall  first  cause  an  estimate  to  be  made  of  the  cost  thereof,  and 
the  fact  that  such  estimate  has  been  made  and  the  amount  thereof  shall 
appear  in  the  ordinance  authorizing  and  providing  for  the  issuance  of  the 
bonds. 
1933  (38)  411. 

§  9248.  Powers  of  borrower — ordinances — resolutions. — For  the  purposes 
of  this  chapter  any  borrower  is  authorized  to  adopt  ordinances  providing 
for  the  issuance  of  revenue  bonds  as  herein  stated,  and  any  and  all  other 
appropriate  ordinances  and  resolutions  deemed  necessary  to  effectuate  the 
full  intent  and  purpose  of  this  chapter,  including  the  segregation  of  reve- 
nues derived  from  the  operation  of  any  project  named  in  section  9240,  the 
determination,  fixation  and  revision  from  time  to  time  of  rates  to  be 
charged  for  services,  and  any  and  all  other  necessary  ordinances  and  reso- 
lutions to  protect  the  properties,  to  provide  for  the  adequate  operation 
thereof,  and  to  insure  the  security  of  the  bonds.  Provided,  however,  that 
in  the  case  of  counties  and  townships  the  style  of  any  ordinance  or  resolu- 
tion adopted  under  this  chapter  shall  be  the  same  as  is  provided  by  the 
laws  of  the  State  in  the  case  of  cities,  and  the  manner  of  adoption  thereof 
shall  be  as  is  provided  in  the  general  laws  of  the  State  for  cities.  The 
amendment  of  such  ordinances  and  resolutions  of  counties  shall  be  as  is 
provided  by  the  general  laws  of  the  State  for  amendment  of  ordinances  of 
cities.  Such  ordinances  and'  resolutions  of  counties  shall  be  recorded  in 
the  minutes  of  the  governing  body  thereof  as  soon  as  practicable  after  their 
passage  and  shall  be  authenticated  by  the  signature  of  the  clerk  of  such 
governing  body.     Any  such  ordinances  or  resolutions  of  counties  may  be 
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published  in  a  newspaper  of  general  circulation  in  such  county. 
1933  (38)  411. 

§  9249.  Borrow — issue  bonds — bonds — payment. — For  the  purpose  of  de- 
fraying the  cost  of  purchasing,  constructing,  improving,  enlarging,  extend- 
ing or  repairing  any  such  system  or  project;  and  where  the  borrower  is  a 
city  having  a  population  of  more  than  five  thousand  (5,000)  people  and  less 
than  five  thousand  five  hundred  (5,500)  people  according  to  the  Fifteenth 
Decennial  Census  of  the  United  States,  1930;  to  refund  temporary  loans 
made  for  the  purpose  of  financing  the  cost  of  purchasing,  constructing,  im- 
proving, enlarging,  extending  or  repairing  such  system  or  project;  any 
borrower  may  borrow  money  and  issue  its  negotiable  serial  bonds,  provid- 
ed that  no  such  bonds  shall  be  issued  unless  and  until  authorized  by  an 
ordinance  or  resolution  which  shall  set  forth  a  brief  description  of  the  con- 
templated or  completed  improvement,  the  estimated  cost  thereof,  the 
amount,  maximum  rate  of  interest,  time  and  place  of  payment  and  other 
details  in  connection  with  the  issuance  of  the  bonds.  Such  serial  bonds 
shall  bear  interest  at  not  more  than  six  (6%)  percent  per  annum,  payable 
semi-annually,  and  shall  be  payable  at  such  time,  not  exceeding  forty-five 
(45)  years  from  their  date,  and  at  such  places  as  shall  be  prescribed  in  the 
ordinance  or  resolution  providing  for  their  issuance.  The  bonds  and  cou- 
pons shall  be  executed  in  such  manner  and  shall  be  substantially  in  the 
form  provided  in  the  authorizing  ordinance  or  resolution.  Such  bonds  shall 
be  sold  in  such  manner  and  upon  such  terms  as  the  governing  body  shall 
deem  for  the  best  interest  of  the  borrower.  In  no  event  shall  any  of  the 
bonds  be  sold  on  a  basis  to  yield  more  than  six  (6%)  percent  per  annum 
from  the  date  of  sale  to  the  date  of  average  maturity  of  the  bonds  sold. 
Provided,  however,  that  in  any  contract  for  the  purchase  or  construction  of 
any  system  or  project  named  in  section  9240,  or  for  the  improvement,  en- 
largement, extension  or  repair  of  any  such  system  or  project  provision 
may  be  made  that  payment  therefor  shall  be  made  in  such  bonds.  Such 
bonds  and  their  coupons  may  be  made  payable  in  lawful  money  of  the 
United  States  of  America,  or  in  gold  coin  of  the  standard  weight  and  fine- 
ness existing  on  the  date  thereof.  Such  bonds  shall  mature  annually,  or 
semi-annually,  and  in  such  amount  or  amounts  and  at  such  time  or  times  as 
may  be  fixed  in  the  ordinance  or  resolution  authorizing  such  bonds,  not- 
withstanding any  inconsistent  provision  contained  in  any  other  law,  and 
the  first  installment  thereof  shall  be  made  payable  not  more  than  five  (5) 
years  from  the  date  of  such  bonds.  The  principal  of  and  interest  upon  such 
bonds  shall  be  payable  solely  from  the  revenue  derived  from  the  operation 
of  the  system  or  project  for  the  purchase,  construction,  improvement,  en- 
largement, extension  or  repair  of  which  the  same  are  issued:  provided, 
however,  that  where  a  borrower  improves,  enlarges,  extends  or  repairs  any 
system  or  project  named  in  section  9240,  the  principal  of  and  interest  upon 
such  bonds  may  be  made  payable  from  the  revenues  derived  from  the 
operation  of  the  entire  system  or  project.  No  bonds  or  coupon  issued  pur- 
suant to  this  chapter  shall  constitute  an  indebtedness  of  such  borrower 
within  the  meaning  of  any  state  constitutional  provision  or  statutory  limi- 
tations. It  shall  be  plainly  stated  on  the  face  of  each  such  bond  and  coupon 
that  the  same  has  been  issued  under  the  provisions  of  this  chapter  and  that 
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it  does  not  constitute  an  indebtedness  of  such  borrower  within  any  state 
constitutional  provisions  or  statutory  limitation:  provided,  however,  that 
any  municipality  now  or  hereafter  owning  and  operating  a  system  or  pro- 
ject named  in  section  9240,  whether  constructed  under  the  provisions  of  this 
chapter  or  not,  and  desiring  to  improve,  enlarge,  extend  or  repair  the  same, 
may  issue  revenue  bonds  under  the  provisions  of  this  chapter  to  pay  for 
such  improvements,  enlargements,  extensions  or  repairs,  payable  from  the 
net  revenues  to  be  derived  from  the  operation  of  the  existing  system  or 
project  as  improved,  enlarged,  extended,  or  repaired,  but  nothing  in  this 
proviso  shall  be  construed  as  authorizing  any  such  municipality  to  impair 
or  commit  a  breach  of  the  obligation  of  any  valid  lien  or  contract  created  or 
entered  into  by  it,  the  intention  hereof  being  to  authorize  the  pledging,  set- 
ting aside  and  segregation  of  such  revenues  for  the  construction  of  such 
improvements,  enlargements,  extensions  or  repairs  only  where  consistent 
with  outstanding  obligations  of  such  municipality. 

The  powers  conferred  by  this  section  shall  be  in  addition  to  and  not  in 
substitution  for,  and  the  limitations  imposed  by  this  section  shall  not  affect 
the  powers  conferred  by  any  other  law.  This  section  is  of  remedial 
nature  and  shall  be  liberally  construed. 

1933  (38)  411;  1937  (40)  483;  1939  (41)   153,  344. 

§  9249-1.     Issue   bonds   hereunder    although    proceedings    issue   heretofore 
had. — Bonds  may  be  issued  pursuant  to  this  chapter  notwithstanding  that 
the  proceedings  to  authorize  the  issuance  of  such  bonds,  may  have  been 
taken  by  a  borrower  prior  to  May  13,  1937. 
1937   (40)  483. 

§  9250.  Bond  holders  have  lien  on  system. — There  shall  be  created  in  the 
authorizing  ordinance  a  statutory  lien  upon  any  such  system  or  project, 
and  the  appurtenances  and  extensions  thereto  so  to  be  purchased,  con- 
structed, improved,  enlarged,  extended  or  repaired,  to  and  in  favor  of  the 
holders  of  said  bonds  and  each  of  them  and  to  and  in  favor  of  the  holders 
of  the  coupons  of  said  bonds,  and  each  of  them.  Provided,  however,  that 
where  any  borrower  purchases,  constructs,  improves,  enlarges,  extends  or 
repairs  any  system  or  project  named  in  section  9240,  said  statutory  lien 
may  be  created  and  declared  to  be  upon  the  whole  of  such  combined  sys- 
tem or  project  with  appurtenances  and  extensions  thereto,  if  the  governing 
body  so  determines. 
1933  (38)  411. 

§  9251.  Enforcement  of  lien  of  bond  holders. — Such  system  project  or 
combined  system  so  purchased  constructed,  improved,  enlarged,  extended 
or  repaired  shall  remain  subject  to  said  statutory  lien  until  payment  in  full 
of  the  principal  of  and  interest  upon  said  bonds.  Any  holder  of  any  of 
said  bonds  or  of  any  of  the  coupons  representing  interest  accrued  thereon, 
may,  either  at  law  or  in  equity,  by  suit,  action,  mandamus,  or  other  pro- 
ceedings, protect  and  enforce  said  statutory  lien,  and  may,  by  suit,  action, 
mandamus,  or  other  proceedings,  enforce  and  compel  performance  of  all 
duties  of  the  officials  of  the  borrower,  including  the  fixing  of  sufficient 
rates,  the  collection  of  revenues,  the  proper  segregation  of  the  revenues  of 
the  project  or  combined  system,  and  the  proper  application  thereof. 
Provided,  however,  that  said  statutory  lien  shall  not  be  construed  to  give 


§  9251  Civil  Code  Page  1376 

any  such  bond  or  coupon  holder  authority  to  compel  the  sale  of  such  pro- 
ject or  combined  system  or  any  part  thereof. 
1933  (38)  411. 

§  9252.  Receiver  —  appointment  —  duties  and  powers.  —  If  there  be  any 
default  in  the  payment  of  the  principal  of  or  interest  upon  any  of  said 
bonds,  any  court  having  jurisdiction  in  any  proper  action  may  appoint  a 
receiver  to  administer  and  operate  the  system,  project  or  combined  sys- 
tem so  encumbered  on  behalf  of  the  borrower  with  power  to  fix  and  charge 
rates  and  collect  revenues  sufficient  to  provide  for  the  payment  of  any 
bonds  or  other  obligations  outstanding  against  said  systems  or  combined 
system  and  for  the  payment  of  the  expenses  of  operating  and  maintaining 
the  same  and  to  apply  the  income  and  revenues  of  said  system,  project  or 
combined  system  in  conformity  with  this  chapter  and  the  ordinance  pro- 
viding for  the  issuance  of  such  bonds. 
1933  (38)  411. 

§  9253.     Limitations  of  bonds. — The  bonds  authorized  hereunder  shall  not 
be  subject  to  any  limitations  or  provisions  of  the  municipal  bond  code  or 
the  bond  laws  for  counties  as  now  in  force  or  hereafter  amended. 
1933  (38)  411. 

§  9254.     Bonds  legal  investments. — Bonds  issued  under  the  provisions  of 
this  chapter  are  legal  investments  for  executors,  administrators,  trustees 
and  other  fiduciaries  and  for  savings  banks  and  insurance  companies  or- 
ganized under  the  laws  of  this  State. 
1933  (38)  411. 

§  9255.  Bonds  tax  exempted. — The  bonds  and  interest  coupons  issued 
hereunder  are  hereby  exempted  from  any  and  all  state,  county,  municipal 
and  other  taxation  whatsoever  under  the  laws  of  the  State  of  South  Caro- 
lina, and  it  shall  be  plainly  stated  on  the  face  of  each  such  bond  as  follows: 
"The  principal  of  and  interest  on  this  bond  are  exempted  from  any  and  all 
state,  county  and  municipal  and  other  taxation  whatsoever  under  the  laws 
of  the  State  of  South  Carolina." 
1933  (38)  411. 

§  9256.     Bonds  negotiable. — Such  bonds  shall  have  all  the  qualities  of  ne- 
gotiable instruments  under  the  law  merchant  and  the  negotiable  instru- 
ments law. 
1933  (38)  411. 

§  9257.  Deposit  proceeds  from  bonds. — The  governing  body,  where  prac- 
ticable, shall  require  that  the  proceeds  of  the  sale  of  bonds  issued  under  the 
provisions  of  this  chapter  be  deposited  in  a  special  account  or  accounts  in 
a  bank  or  banks  which  are  members  of  the  federal  reserve  system,  and  shall 
require,  insofar  as  practicable,  that  each  such  deposit  be  secured  by  United 
States  government  securities  having  an  aggregate  market  value  at  least 
equal  to  the  sum  at  the  time  on  deposit,  or  in  any  event,  the  proceeds  shall 
be  deposted  in  some  bank  or  other  depository,  either  within  or  without  the 
State,  which  will  secure  such  deposit  satisfactorily  to  said  governing  body. 
1933  (38)  411. 
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§  9258.  Use  of  proceeds  from  bonds. — All  moneys  received  from  any  such 
bonds  shall  be  used  solely  for  the  purchase,  construction,  improvement, 
enlargement,  extension  or  repair  of  the  system,  project  or  combined  system 
for  which  issued,  including  any  engineering,  legal  and  other  expenses  inci- 
dent thereto:  provided,  however,  that  such  moneys  may  be  used  also  to  ad- 
vance the  payment  of  the  interest  on  such  bonds  during  the  first  three  (3) 
years  following  the  date  of  such  bonds.  Provided,  that  any  unexpended 
balance  of  the  proceeds  of  the  sale  of  any  such  bonds  remaining  after  the 
completion  of  the  project  for  which  issued  shall  be  paid  immediately  into 
the  bond  and  interest  redemption  fund  for  such  bonds,  and  the  same  shall 
be  used  only  for  the  payment  of  the  principal  of  the  bonds,  or,  in  the  al- 
ternative, to  acquire  outstanding  bonds  of  the  general  issue  from  which  the 
proceeds  were  derived,  by  purchase  of  such  bonds  at  a  price  (exclusive  of 
accrued  interest)  not  exceeding  the  face  amount  thereof.  Any  bonds  so 
acquired  by  purchase  shall  be  cancelled  and  shall  not  be  reissued. 
1933  (38)  411. 

§  9259.  Undelivered  bonds  executed  by  ex-officers  valid. — In  case  any  of 
the  officers  whose  signatures  or  counter  signatures  appear  on  the  bonds 
or  coupons  shall  cease  to  be  such  officers  before  delivery  of  such  bonds, 
such  signatures  or  counter-signatures  shall  nevertheless  be  valid  and  suf- 
ficient for  all  purposes  the  same  as  if  they  had  remained  in  office  until 
such  delivery. 
1933  (38)  411. 

§  9260.  Payment  for  service  by  borrower. — No  free  service  shall  be  furn- 
ished by  any  such  system  or  combined  system  to  the  county,  township,  city 
or  incorporated  town  or  to  any  agency,  instrumentality,  person,  firm  or 
corporation.  The  reasonable  cost  and  value  of  any  service  rendered  to  any 
such  borrower  by  any  such  system,  project  or  combined  system  shall  be 
charged  against  the  borrower  and  shall  be  paid  for  monthly  as  the  service 
accrues  from  the  current  funds,  or  from  the  proceeds'  of  taxes  which  such 
borrower,  within  constitutional  limitations,  is  hereby  authorized  and  re- 
quired to  levy  in  an  amount  sufficient  for  that  purpose,  and  such  funds, 
when  so  paid,  shall  be  accounted  for  in  the  same  manner  as  other  revenues 
of  such  system  or  combined  system. 
1933  (38)  411. 

§  9261.  Additional  bonds. — Any  borrower  purchasing,  constructing,  im- 
proving, enlarging  or  repairing  any  such  system,  project  or  combined  sys- 
tem pursuant  to  the  provsions  of  this  chapter,  may,  at  the  time  of  the 
authorization  of  such  bonds  for  any  such  purpose  or  purposes,  provide  in 
the  authorizing  ordinance  for  additional  bonds  for  other  extensions  and 
permanent  improvements,  which  additional  bonds  may  be  issued  and  be 
negotiated  from  time  to  time  as  such  proceeds  for  such  purpose  may  be 
necessary.  Such  bonds,  when  so  negotiated,  shall  have  equal  standing  with 
the  bonds  of  the  same  issue. 
1933  (38)  411. 

§  9262.     Revenue  refunding  bonds.  —  Where  a  borrower  has  outstanding 

IV.-S.C.-44 
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any  bonds  issued  under  the  provisions  of  this  chapter,  it  may  thereafter 
issue  and  negotiate  new  bonds  on  such  terms  as  the  governing  body  shall 
deem  advisable  for  the  purpose  of  providing  for  the  payment  of  any  such 
outstanding  bonds.  Such  new  bonds  shall  be  designated  "revenue  refund- 
ing bonds",  and  shall  be  secured  to  the  same  extent  and  shall  have  the 
same  source  of  payment  as  the  bonds  which  have  been  thereby  refunded. 
1933  (38)  411. 

§  9263.  Rates  for  service. — Rates  for  services  furnished  by  any  such  sys- 
tem or  combined  system  shall  be  fixed  precedent  to  the  issuance  of  the 
bonds.  Such  rates  shall  be  sufficient  to  provide  for  the  payment  of  the  in- 
terest upon  and  the  principal  of  all  such  bonds  as  and  when  the  same 
become  due  and  payable,  to  create  a  bond  and  interest  redemption  fund 
therefor,  to  provide  for  the  payment  of  the  expenses  of  administration  and 
operation  and  such  expenses  for  maintenance  of  the  system  or  combined 
system  necessary  to  preserve  the  same  in  good  repair  and  working  order, 
to  build  up  a  reserve  for  depreciation  of  the  existing  system,  project  or 
combined  system,  and  to  build  up  a  reserve  for  improvements,  betterments 
and  extensions  to  the  existing  system,  project  or  combined  system  other 
than  those  necessary  to  maintain  the  same  in  good  repair  and  working 
order  as  hereinbefore  in  this  section  provided.  Such  rates  shall  be  fixed 
and  revised  from  time  to  time  so  as  to  produce  these  amounts,  and  the 
governing  body  shall  covenant  and  agree  in  the  ordinance  authorizing  the 
issuance  of  such  bonds,  and  on  the  face  of  each  bond  at  all  times  to  main- 
tain such  rates  for  services  furnished  by  such  system,  project  or  combined 
system  as  shall  be  sufficient  to  provide  for  the  foregoing. 
1933  (38)  411. 

§  9264.  Bond  and  interest  redemption  fund — operation  and  maintenance 
fund — depreciation  fund — contingent  fund. — In  the  authorizing  ordinance 
the  governing  body  of  the  borrower  shall  set  aside  monthly  (or  oftener  if 
deemed  advisable)  and  shall  pledge  the  gross  revenues  of  the  system,  pro- 
ject or  combined  system  into  separate  and  special  funds  as  follows:  out 
of  the  gross  revenues  there  shall  be  first  set  aside  a  sum  sufficient  to  pay 
the  principal  of  and  the  interest  upon  the  bonds  as  and  when  the  same 
become  due  and  payable.  In  the  event  that  the  gross  revenues  of  any  cal- 
endar, operating  or  fiscal  year,  shall  be  insufficient  to  pay  the  principal  of 
and  interest  on  the  bonds  maturing  in  any  such  calendar,  operating,  or 
fiscal  year,  then  an  additional  amount  sufficient  to  pay  the  principal  of  and 
interest  on  such  bonds  outstanding  and  unpaid  shall  be  set  aside  out  of  the 
gross  revenues  of  the  next  succeeding  calendar,  operating,  or  fiscal  year 
and  applies  to  the  payment  of  the  principal  of  and  interest  on  such  out- 
standing and  unpaid  bonds.  This  fund  shall  be  designated  "Bond  and  Inter- 
est Redemption  Fund."  Out  of  the  remaining  gross  revenues  there  shall 
be  next  set  aside  a  sum  sufficient  to  provide  for  the  payment  of  all  expenses 
of  administration,  operation,  and  such  expenses  for  maintenance  as  may 
be  necessary  to  preserve  the  system  or  combined  system  in  good  repair 
and  working  order.  This  fund  shall  be  designated  "Operation  and  Main- 
tenance Fund."  Out  of  the  remaining  gross  revenues  there  shall  be  next 
set  aside  a  sum  sufficient  to  build  up  a  reserve  for  depreciation  of  the 
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existing  system  or  combined  system.  This  fund  shall  be  designated  "depre- 
ciation fund."  Out  of  the  remaining  gross  revenues  there  shall  be  next  set 
aside  a  sum  sufficient  to  build  up  a  reserve  for  improvements,  betterments 
and  extensions  to  the  existing  system,  project  or  combined  system  other 
than  those  necessary  to  maintain  the  same  in  good  repair  and  working 
order  as  hereinbefore  provided  for.  This  fund  shall  be  designated  "Con- 
tingent Fund."  Any  surplus  revenues  thereafter  remaining  shall  be  dis- 
posed of  by  the  governing  body  of  the  borrower  as  it  may  determine  from 
time  to  time  to  be  for  the  best  interest  of  the  borrower.  Provided,  however, 
that  in  the  segregation  and  separation  of  said  gross  revenues  into  the  sev- 
eral funds  in  this  section  stated,  the  governing  body  may  prescribe  a  rea- 
sonable excess  amount  to  be  placed  in  the  bond  and  interest  redemption 
fund  from  time  to  time  during  the  earlier  years  of  maturities  of  such  bonds 
as  thereby  to  produce  and  provide  a  cushion  fund  to  meet  any  possible 
deficiencies  therein  in  maturities  of  future  years,  and  in  the  event  that  such 
excess  amounts  are  thus  provided,  provision  may  be  made  in  the  ordinance 
for  the  scaling  down  of  the  amounts  of  such  future  years  in  the  event  the 
surplus  so  provided  in  the  earlier  years  may  then  be  found  to  have  been 
accumulated  and  to  be  available.  Bonds  issued  under  the  provisions  of  this 
chapter  shall  be  payable  solely  from  the  revenues  in  said  bond  and  interest 
redemption  fund. 
1933  (38)  411. 

§  9265.  Payment  expenses  of  operation  or  maintenance. — Nothing  in  this 
chapter  shall  be  construed  to  prohibit  the  borrower  from  appropriating 
and  using  any  part  of  its  available  income  or  revenues  derived  from  any 
source  other  than  from  the  operation  of  such  system,  project  or  combined 
system  in  paying  any  immediate  expenses  of  operation  or  maintenance  of 
any  such  system,  project  or  combined  system,  but  nothing  in  this  chapter 
shall  be  construed  to  require  the  borrower  to  do  so. 
1933  (38)  411. 

§  9265-1.  Custodan  of  gross  revenues — trust  funds. — The  governing  body 
of  the  borrower  shall  designate  as  custodian  of  the  gross  revenues  from 
the  operation  of  the  system  or  combined  system  a  bank,  depository  or  trust 
company  duly  qualified  and  doing  business  within  the  State  of  South 
Carolina,  which  shall  be  satisfactory  to  the  governing  body  of  such  bor- 
rower. The  bank,  depository  or  trust  company  shall  signify  its  acceptance 
of  such  custodianship  by  a  written  instrument  directed  to  the  governing 
body  of  the  borrower.  All  funds  from  time  to  time  derived  from  the  opera- 
tion of  such  system,  project  or  combined  system,  or  funds  of  the  borrower 
supplemental  to  the  operation  and  maintenance  fund,  the  depreciation  fund 
and  or  contingent  fund  shall  be  deposited  by  such  borrower  with  such 
bank,  depository  or  trust  company  and  be  set  apart  by  such  bank, 
depository  or  trust  company  pursuant  to  written  instructions  from  such 
borrower  into  the  appropriate  fund  or  funds  designated  in  section  9264. 
Each  and  all  of  said  designated  funds  from  time  to  time  held  by  such 
bank,  depository  or  trust  company  shall  be  impressed  with  a  trust  for  the 
benefit  of  the  person  or  persons  entitled  thereto. 
1933  (38)  411;  1936  (39)  1299. 
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§  9266.     Year  basis. — The  ordinance  authorizing  the  issuance  of  such  bonds 
shall  definitely  determine  whether  such  system,  project  or  combined  sys- 
tem shall  be  operated  upon  a  calendar,  operating  or  fiscal  year  basis,  and 
the  dates  of  the  beginning  and  ending  of  same. 
1933  (38)  411. 

§  9267.     Surplus  in  operation  and  maintenance  fund — disposition. — If  any 

surplus  shall  be  accumulated  in  the  operation  and  maintenance  fund  which 
shall  be  equal  to  the  cost  of  operating  and  maintaining  such  system,  pro- 
ject or  combined  system  during  the  remainder  of  the  calendar,  operating 
or  fiscal  year,  as  provided  by  the  authorizing  ordinance,  and  the  cost  of 
operating  and  maintaining  such  system  project  or  combined  system  dur- 
ing the  succeeding  like  calendar,  operating  or  fiscal  year,  any  such  surplus 
may  be  transferred  at  any  time  by  the  governing  body  to  the  depreciation 
fund,  contingent  fund,  or  to  the  bond  and  interest  redemption  fund. 
1933  (38)  411. 

§  9268.  Surplus  in  depreciation  fund — disposition. — If  any  surplus  shall 
be  accumulated  in  the  depreciation  fund  over  and  above  that  which  the 
governing  body  shall  find  may  be  necessary  therein  during  the  then  pres- 
ent calendar,  operating  or  fiscal  year  and  the  next  ensuing  calendar,  oper- 
ating or  fiscal  year,  any  such  excess  may  be  transferred  to  the  contingent 
fund  or  the  bond  and  interest  redemption  fund. 
1933  (38)  411. 

§  9269.  Surplus  in  contingent  fund — disposition. — If  any  surplus  shall  be 
accumulated  in  the  contingent  fund  over  and  above  that  which  the  gov- 
erning body  shall  find  may  be  necessary  for  reasonable  and  proper  im- 
provements, betterments,  and  extensions  to  the  existing  system  or  com- 
bined system  during  the  present  calendar,  operating  or  fiscal  year  and 
the  next  ensuing  calendar,  operating  or  fiscal  year,  any  such  excess  may  be 
transferred  to  the  bond  and  interest  redemption  fund  or  may  be  applied, 
in  so  far  as  possible,  in  the  purchase  or  retirement  of  outstanding  bonds 
issued  under  the  provisions  of  this  chapter,  and  for  that  purpose  the  gov- 
erning body  is  authorized  to  purchase  such  bonds  not  due  in  the  open 
market  at  not  more  than  the  fair  market  value  thereof.  Where  such  bonds 
are  purchased  for  investment  the  income  from  such  investment  shall  be 
carried  into  the  contingent  fund. 
1933  (38)  411. 

§  9270.     Regulation  of  rates — franchise — no  effect  on  state  board  of  health. 

— Rates  charged  for  services  furnished  by  any  system  or  combined  sys- 
tem purchased,  constructed,  improved,  enlarged,  extended  or  repaired 
under  the  provisions  of  this  chapter  shall  not  be  subject  to  supervision  or 
regulation  by  any  State  bureau,  board,  commission  or  other  like  instru- 
mentality or  agency  thereof,  and  it  shall  not  be  necessary  for  any  borrower 
operating  under  the  provisions  of  this  chapter  to  obtain  any  franchise  or 
other  permit  from  any  state  bureau,  board,  commission  or  other  instru- 
mentality thereof  in  order  to  construct,  improve,  enlarge,  extend  or  repair 
any  system  or  combined  system  named  in  this  chapter.  Provided,  however, 
that  the  functions,  powers  and  duties  of  the  state  board  of  health  shall  re- 
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to  examine  severally,  and  to  take  down  in  writing  such  depositions  of  other 
witnesses  as  are  made  for  or  against  the  confirmation  of  the  will  upon  all 
matters  touching  its  legal  validity,  or  formal  execution;  and,  in  case  the 
proof  be  sufficient,  he  shall  by  his  decree,  pronounce  for  the  validity  of  the 
will. 

(4)  Proceedings  in  Cases  of  Nonresidents — Summons — Nonappearance. 
— When  the  person  producing  said  will  for  probate  is  a  nonresident  of  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the  State,  and  that 
fact  appears  by  affidavit  to  the  satisfaction  of  the  probate  judge,  and  it  in 
like  manner  appears  that  there  is  cause  for  the  commencement  of  proceed- 
ings for  the  probate  of  said  will  in  solemn  form,  the  said  probate  judge  may 
grant  an  order  that  a  summons  requiring  the  filing  of  the  petition  herein 
provided  for  be  served  on  such  absent  or  nonresident  person  by  publication 
in  such  manner  and  for  such  period  and  with  like  force  and  effect  as  pro- 
vided by  law  in  regard  to  the  publication  of  summons  in  civil  actions.  If 
such  absent  or  nonresident  person  shall  fail  or  neglect  to  file  his  or  her 
petition  pursuant  to  said  summons  within  twenty  days  after  the  expira- 
tion of  the  period  of  publication  thereof,  it  shall  be  lawful  for  the  probate 
judge,  upon  application  by  the  party  or  parties  moving  in  the  proceedings, 
to  enter  judgment  pro  confesso  against  such  absent  or  nonresident  person, 
and  to  issue  a  summons  to  all  such  persons  as  would  have  been  entitled  to 
share  in  the  distribution  of  the  estate  if  the  deceased  had  died  intestate, 
requiring  them  to  attend  at  the  said  court  on  a  day  therein  fixed.  And  such 
further  proceedings  shall  thereupon  be  had  as  provided  by  sub-section  (3). 

1932  Code,  §  8932Tciv.  C.  '22,  §  5351;  Civ.  C.  '12,  §  3579;  Civ.  C.  '02.  §  2491;  G.  S. 
1870;  R.  S.  2003;  1839  (11)  59;  1891  (20)  1120;  1920  (31)  825;  1922  (32)  774;  1940  (41) 
1693. 

Editor's   note. — This  section  prescribes  that  it  is  immune  from  attack  in  any  col- 

a  specific  course  to  pursue  in  the  probate  lateral   proceeding.   Hembree   v.   Bolton, 

of  wills,  both  in  common  form  and  in  due  132  S.  C.  136,  128  S.  E.  841,  847. 

form  of  law;  and  as  to  proof  in  due  form  Parties    interested    required    to    prove 

of  law,  the  course  is  outlined  with  par-  will. — If  there  is  no  executor  or  adminis- 

ticular  detail.  See  Muldrow  v.  Jeffords,  trator,  the  parties  interested  in  sustain- 

144  S.  C.  509,  142  S.  E.  602,  610.  ing  the  will  may  be  required  to  so  prove 

Jurisdiction.  —  This  section  practically  the  will.  McDowall  v.  Peyton,  2  DeS.  313, 

confers  jurisdiction  of  the  issue  of  "will  106  Am.  St.  Rep.  643,  21  L.  R.  A.  682.  And 

or  no  will"  upon  the  court  of  common  a  will  established  thus,  and  confirmed  on 

pleas.    Muldrow   v.    Jeffords,    144    S.    C.  appeal,  cannot  be  disturbed  by  a  court 

509  142  S.  E.  602.  of  equity.  Irby  v.  McCrae,  4  DeS.  422. 

And   the   appellate   jurisdiction   of  the  The  probate  court  cannot  construe  the 

court   of  common  pleas   in  determining  will  on  application;   it  only  determines 

the  issue  of  "will  or  no  will,"  under  this  the    execution    and    capacity.    Prater    v. 

section,    contemplates    a    trial    de    novo.  Whittle,  16  S.  C.  40,  28  Am.  St.  Rep.  358, 

Muldrow  v.  Jeffords,  144  S.  C.  509,  142  130  Am.  St.  Rep.  638,  34  L.  R.  A.  (N.  S.) 

S.  E.  602.  967,  Ann.  Cas.   13B,  57. 

The    admission    of    a    will    to    probate  This  section  does  not  preclude  making 

merely   establishes   the   fact   that   it   has  as  parties  to  a  probate  proceeding  bene- 

been  made  as  required  by  statute.  Bur-  ficiaries  under  a  prior  will,  though  they 

kett  v.  Whittemore,  36  S.  C.  428,  15  S.  E.  are   not   heirs;   and   an   executor   is   en- 

616,  64  L.  R.  A.  891.  titled  to  make  them  parties  to  avoid  in- 

But   probate   in    common   form   is   en-  dependent  litigation  with  them.  Mordecai 

titled  to  the  same  respect  as  judgments,  v.  Canty,  86  S.  C.  470,  68  S.  E.  1049,  28  L. 

—The  probate  of  a  will  in  common  form,  R.   A.    (N.    S.)    273,   Ann.    Cas.    13C,    855, 

being  the  judgment  of  a  court  of  compe-  Ann.  Cas.   14B,  427,  Ann.  Cas.  14C,  535. 

tent  jurisdiction,  is  entitled  to  the  respect  Editor's  note. — The  amendment  of  1940 

accorded  to  the  judgments  of  all  courts  shortened  the  time  to  give  notice  under 

of  like  character;  namely,  that  it  is  con-  subsection    (3)    from   four  years   to   one 

elusive  of  all  matters  directly  connected  year, 

with   the   passing  of  the  judgment,   and  The  lapse  of  four  years  after  probate 
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Proper    domicile. — Under   this   section,  See  generally,  as  to  definition  of  resi- 

the  state  of  decedent's  domicile,  and  not  dence,   LeHardy,  etc.,  Co.  Dibble,  80  S. 

the  state  in  which  he  died  while  tempo-  C.  482,  61   S.   E.  950.   See  further  In  re 

rarily  absent  from  the  state  of  domicile,  Mayo,  60  S.  C.  401,  38  S.  E.  634,  636,  54 

was  the  proper  place  for  the  administra-  L.  R.  A.  660,  1  L.  R.  A.  (N.  S.)  885,  L. 

tion  of  the  estate.  Henson  v.  Wolfe,  130  R.  A.   1915D,  862,  L.  R.  A.   1915E,   1112, 

S.  C.  273,  125  S.  E.  293.  Ann.  Cas.  17C,  1217. 

§  8931.  Will  of  a  femme  covert  made  in  execution  of  a  power. — The  pro- 
bate, before  the  proper  judge  of  probate,  of  any  last  will  and  testament  of 
a  femme  covert,  heretofore  or  hereafter  made  in  the  execution  of  a  power, 
shall  be  good,  sufficient  and  effectual  in  law,  in  the  same  manner,  and  to 
the  same  extent  as  if  the  testatrix  was  a  femme  sole,  and  a  devise  or  be- 
quest under  such  will  shall  be  admitted  in  evidence  in  the  same  manner, 
and  have  the  same  effect  in  the  courts  of  law  in  this  State,  as  if  no  cover- 
ture existed  at  the  time  of  making  thereof. 

1932  Code,  §  8931;  Civ.  C.  '22,  §  5350;  Civ.  C.  '12,  §  3578;  Civ.  C.  '02,  §  2490;  G.  S. 
1869;  R.  S.  2002;  1866  (13)  473. 

See  generally,  Burkett  v.  Whittemore,      36  S.  C.  428,  15  S.  E.  616,  64  L.  R.  A.  891. 

§  8932.  Wills — how  proved. — When  a  paper  is  offered  before  a  judge  of 
probate  as  the  last  will  and  testament  of  a  person  deceased,  he  may  admit 
it  to  probate  in  either  of  the  following  forms,  that  is  to  say: 

(1)  Common  Form. — Without  citing  or  calling  before  him  such  as  have 
interest,  he  may  examine  one  or  more  of  the  subscribing  witnesses  thereto, 
or  in  case  of  their  death  or  their  removal  from  the  State,  or  when  their 
whereabouts  are  unknown,  by  proof  of  the  handwriting  of  the  testator  or 
testatrix,  and  one  of  the  subscribing  witnesses,  or  if  it  is  for  any  reason  im- 
possible to  prove  the  handwriting  of  the  testator  or  testatrix  and  of  at  least 
one  of  the  subscribing  witnesses,  he  may  receive  any  other  secondary  evi- 
dence admissible  and  sufficient  by  the  rules  of  the  common  law;  and  if 
such  proof  shall  satisfy  the  judge  of  probate  that  the  paper  is  the  last  will 
and  testament  of  the  deceased  he  shall  admit  it  to  probate  in  common  form. 

(2)  Probate  of  Certain  Wills  Declared  Valid. — Any  and  all  wills  and 
codicils  admitted  to  probate  in  common  form  since  the  26th  day  of  Febru- 
ary, 1920,  are  hereby  declared  to  have  been  duly  and  sufficiently  probated 
in  common  form,  provided  they  shall  have  been  probated  according  to  the 
requirements  of  the  law  as  prescribed  in  the  first  sub-section. 

(3)  Due  Form  of  Law. — Probate  in  common  form  shall  be  good,  unless 
some  person  or  persons  interested  to  invalidate  the  said  paper  as  a  will 
shall  give  notice  to  the  judge  of  probate,  within  one  year  next  after  such 
probate  (or,  if  any  party  interested  therein  be  subject  to  the  disability  of 
infancy,  then,  within  one  year  next  after  such  disability  removed),  that  he, 
she  or  they  do  require  it  to  be  proved  in  due  form  of  law,  which  is  as  fol- 
lows: the  judge  of  probate  shall  require  the  party  producing  the  will  for 
probate  to  prefer  a  petition  in  writing,  praying  to  be  permitted  to  swear 
and  examine  witnesses  upon  the  same,  for  the  publishing  or  confirming 
thereof;  and,  thereupon,  all  such  persons  as  would  have  been  entitled  to 
distribution  of  the  estate,  if  the  deceased  had  died  intestate,  shall  be  sum- 
moned to  answer  the  petition,  in  like  manner  as  is  provided  for  the  sum- 
mons of  parties  to  civil  actions  in  the  courts  of  common  pleas;  whereupon 
he  shall,  after  swearing  all  the  subscribing  witnesses  to  the  same,  proceed 

IV.-S.C.-39 
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main  unaffected  by  this  chapter. 
1933  (38)  411. 

§  9271.  Books  and  accounts — annual  report — inspection. — Any  borrower 
issuing  revenue  bonds  under  the  provisions  of  this  chapter  shall  install  and 
maintain  proper  books  of  record  and  account  (separate  entirely  from  other 
records  and  accounts  of  such  borrower)  in  which  full  and  correct  entries 
shall  be  made  of  all  dealings  or  transactions  of  or  in  relation  to  the  proper- 
ties, business  and  affairs  of  the  system  or  combined  system.  The  govern- 
ing body  of  such  borrower,  not  later  than  three  months  after  the  close  of 
any  calendar,  operating  or  fiscal  year,  shall  cause  to  be  prepared  a  balance 
sheet  and  an  income  and  surplus  account,  showing  respectively,  in  rea- 
sonable detail  the  financial  condition  of  the  system  or  combined  system  at 
the  close  of  such  preceding  calendar,  operating  or  fiscal  year  and  the 
financial  operations  thereof  during  such  year.  Said  balance  sheets  and  in- 
come and  surplus  accounts  shall  at  all  reasonable  times  during  usual  busi- 
ness hours  be  open  to  examination  and  inspection  by  any  taxpayer,  user 
of  the  services  furnished  by  the  system,  or  any  holder  of  bonds  issued 
under  the  provisions  of  this  chapter  or  anyone  acting  for  or  on  behalf  of 
such  taxpayer,  user  of  the  services  of  the  system,  or  bondholder. 
1933  (38)  411. 

§  9272.  Pay  bonds  before  maturities. — The  governing  body  of  the  borrow- 
er authorizing  bonds  under  the  provisions  of  this  chapter  may  make  pro- 
vision for  any  of  such  bonds  to  be  called  for  payment  on  any  interest 
payment  date  before  maturity  provided  the  borrower  shall  have  on  hand 
in  its  bond  and  interest  redemption  fund  sufficient  moneys  not  otherwise 
appropriated  or  pledged,  in  excess  of  the  interest  and  principal  require- 
ments within  the  next  two  succeeding  calendar,  operating,  or  fiscal  years. 
1933  (38)  411. 

§  9273.  No  effect  on  existing  contracts  and  liens. — Nothing  in  this  chapter 
shall  be  construed  as  authorizing  any  borrower  to  impair  or  commit  a 
breach  of  the  obligation  of  any  valid  lien  or  contract  created  or  entered 
into  by  it,  the  intention  hereof  being  to  authorize  the  pledging,  setting 
aside  and  segregation  of  gross  revenues  only  where  consistent  with  out- 
standing obligations  of  such  borrower. 
1933  (38)  411. 

§  9274.  Issue  bonds  without  election  or  notice. — This  chapter  shall  be 
construed  as  authorizing  the  issuance  of  such  bonds  provided  for  herein 
without  submitting  the  proposition  for  the  approval  of  same  to  the  voters 
of  the  borrower.  Where  bonds  are  authorized  under  this  chapter  it  shall 
not  be  necessary  to  make  publication  of  any  ordinance,  resolution,  notice  or 
proceeding  relating  thereto.  Provided,  however,  that  nothing  in  this  chapter 
shall  be  construed  to  prohibit  the  governing  body  from  making  such  pub- 
lication as  it  may  deem  necessary  in  relation  thereto. 
1933  (38)  411. 

§  9275.     Construe    liberally. — This    chapter,    being    necessary    for    and    to 
secure  the  public  health,  safety,  convenience  and  welfare  of  the  counties, 
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townships,  cities  and  incorporated  towns  of  the  State  of  South  Carolina, 
shall  be  liberally  construed  to  effect  the  purposes  hereof. 

1933  (38)  411. 

§  9276.  Cumulative. — This  chapter  shall  be  cumulative  to  other  acts, 
general  or  special,  with  respect  both  to  the  powers  conferred  and  the 
procedure  authorized  and  shall  not  be  deemed  to  have  been  superseded, 
limited  or  affected  by  any  general,  special  or  local  act  later  enacted. 

1934  (38)  1392. 

§  9277.  Exercise  of  powers  by  counties  and  townships. — The  powers  con- 
ferred by  this  chapter  on  counties  and  townships  may  be  exercised  by 
resolution  of  the  governing  body  thereof,  which  resolution  may  be  adopted 
in  accordance  with  the  required  or  accustomed  procedure  of  such  body 
and  may  be  amended  by  like  resolution  so  adopted,  and  no  such  resolution 
shall  be  subject  to  the  provisions  of  any  law  relating  to  the  adoption  of 
ordinances  by  cities  nor  shall  any  resolution  require  the  use  of  general 
funds  or  the  levy  of  taxes  for  any  of  the  purposes  of  this  chapter. 
1934  (38)  1392. 

§  9278.  Accept  federal  loans  and  grants. — Any  county,  township,  city  or 
incorporated  town  desiring  to  borrow  money  and  issue  bonds  under  this 
chapter  may  borrow  such  money  from  the  federal  emergency  administra- 
tion of  public  works  under  the  National  Industrial  Recovery  Act,  or  from 
any  other  federal  agency,  and  may  accept  loans  and  grants  from  such  ad- 
ministrator or  other  agency,  and  may  execute  any  agreements  within  the 
authority  of  this  chapter  as  amended  and  supplemented  hereby  and  do 
all  things  necessary  and  convenient  for  such  purpose. 
1934  (38)  1392. 

§  9279.     May  condemn  property. — For  the  purposes  of  this  chapter,   the 
right  to  condemn  property  is  hereby  granted  in  like  manner  and  to  the 
same  extent  as  is  granted  and  set  forth  in  §§  9186  thru  9212  or  that  may 
exist  in  pursuance  of  any  amendment  to  said  sections. 
1934  (38)  1392. 

§  9280.     Saving  clause. — The   invalidity  of  any  section,   sentence,   clause, 
paragraph  or  portion  of  this  chapter  shall  not  affect  the  validity  of  the 
remainder  of  this  chapter. 
1933  (38)  411;  1934  (38)  1392. 


CHAPTER  188 

Political  Subdivisions  May  Borrow  Construct  or  Purchase  or  Carry  Out  any 
Project  that  is  Needful  in  the  Public  Interest,  for  the  Purpose  of  Fund 
ing  and/or  Retiring  Indebtedness  and  for  Current  Operating  Expenses. 

9281.  Authorized.  9284.  Cumulative. 

9282.  May  borrow.  9285.  Saving  clause. 

9283.  Governing  bodies  designated. 
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§  9281.  Authorized — issue  notes'  bonds,  etc. — payment. — The  State  of 
South  Carolina,  the  counties,  municipalities,  cities,  incorporated  towns, 
school  districts,  and  all  political  sub-divisions  of  the  State  are  authorized 
and  empowered  to  borrow  from  the  Reconstruction  Finance  Corporation 
under  provisions  of  law  now  governing  its  operations  or  under  such  regula- 
tions and  or  provisions  of  law  as  may  hereafter  be  promulgated  or  enacted 
in  respect  thereto,  or  from  any  other  agency  of  the  United  States  Govern- 
ment or  from  any  source  funds  for  the  construction  or  purchase  or  carrying 
out  of  any  projects  that  are  needful  in  the  public  interest,  and  for  the 
purpose  of  funding  and/or  retiring  existing  indebtedness,  and/or  for 
current  operating  expenses.  The  governing  body  of  the  respective  counties, 
municipalities,  cities,  incorporated  towns,  school  districts  and  political 
sub-divisions  of  the  State  are  hereby  severally  authorized  and  empowered 
to  issue  notes,  bonds,  or  such  other  evidence  of  indebtedness,  under  such 
terms  and  conditions  as  may  be  acceptable  to  and  or  required  by  the  Re- 
construction Finance  Corporation  or  other  agency  of  the  United  States  of 
America  or  by  the  agency  of  the  source  from  which  such  loans  may  be 
obtained  and,  for  the  purpose  of  paying  the  principal  and  interest  on  any 
such  loan  to  pledge,  if  for  the  construction  or  purchase  or  carrying  out  of 
any  project  that  is  needful  in  the  public  interest,  the  revenues  from  any 
such  project  and  or  any  other  revenues  available;  and  if,  for  the  purpose  of 
funding  and/or  retiring  existing  indebtedness  and  /or  for  current  operating 
expenses  to  pledge  the  incoming  taxes  of  the  county,  municipality,  city, 
incorporated  town,  school  district,  or  political  sub-division,  for  the  year 
in  which  any  evidence  of  indebtedness  is  issued  under  authority  of  this 
chapter  and,  if  necessary,  the  full  faith  and  credit  of  the  respective  county, 
municipality,  city,  incorporated  town,  school  district,  or  political  sub- 
division, for  the  payment  of  the  principal  and  interest  thereof. 

In  case  of  the  State  of  South  Carolina  borrowing  under  the  provisions  of 
this  chapter,  the  Governor  and  the  state  treasurer  shall  have  power  to  exe- 
cute notes,  bonds  or  other  evidence  of  indebtedness,  and  on  behalf  of  the 
State,  in  such  manner  as  may  be  determined  by  them  and  by  the  agency 
or  party  through  which  any  such  loan  may  be  procured,  and  shall  have  the 
power  to  pledge  the  income  or  revenues  from  any  project  undertaken  by 
the  State,  within  the  purview  of  this  chapter,  and/or  the  full  faith  and 
credit  of  the  State,  for  the  payment  of  the  principal  and  interest  thereof, 
and  if  such  loan  is  procured  for  the  purpose  of  funding  and  or  retiring 
any  existing  indebtedness  or  for  current  operating  expenses,  such  taxes  as 
are  not  already  pledged  and/or  the  full  faith  and  credit  of  the  State: 
provided,  that,  all  notes,  bonds  or  other  evidence  of  indebtedness  under 
the  authority  of  this  chapter  shall  mature  serially,  and  none  shall  be  issued 
without  the  approval  of  the  state  sinking  fund  commission. 

1933  (38)  433. 

This  act  gave  high  school  district  right  and  adult  resident  freeholders  of  consol- 

to  issue  school  improvement  bonds  and  idated  high  school  district  for  election  on 

sell  them  on  any  terms  satisfactory  to  question    of    issuing    general    obligation 

purchaser   as   to   maturities;   school   im-  school    improvement    bonds,    notice    of 

provements  being  "needful  in  the  public  such  election,  and  ballots  informing  vot- 

interest."  Riley  v.  Sumter  Consol.  High  ers    of    question    presented,    constituted 

School,  Dist.  No.  34,  188  S.  C.  296,  199  S.  ample  notice  to  taxpayers  that  general 

E.  165.  _  school  obligations  were  to  be  issued,  so 

A  petition  by  third  of  qualified  electors  as    to    show    compliance    with    act    au- 
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thorizing  issuance  of  such  bonds,  though  trict's  tax  revenue  would  be  pledged  to 
ballot  did  not  specifically  state  that  dis-      repay  bonds.  Ibid. 

§  9282.  Loans — interest — maturity — when  election  necessary  to  pledge 
taxes. — Matters  of  detail  in  respect  to  any  loan  negotiated  under  the  au- 
thority of  this  chapter  shall  be  determined  by  the  governing  body  of  the 
respective  political  unit  issuing  the  same:  provided,  that  the  interest  on 
any  loan  negotiated  under  the  authority  of  this  chapter  shall  not  be  at  a 
rate  in  excess  of  six  per  cent,  per  annum  payable  semi-annually;  and  no 
obligation  issued  pursuant  to  the  terms  of  this  chapter  shall  mature  later 
than  twenty  years  from  the  date  of  issue:  provided,  further,  that  except  for 
the  purpose  of  funding  and/or  retiring  existing  indebtedness  no  tax 
revenue  of  any  municipality,  city,  corporated  town  or  political  sub-division 
except  counties,  shall  be  pledged  without  submitting  the  question  to  an 
election  by  the  people  of  the  respective  unit. 
1933  (38)  433. 

§  9283.  Governing  bodies  designated. — The  governing  body  of  the  county 
is  declared  to  be  county  commissioners,  or  that  body  by  whatever  name 
called  whose  duties  are  most  similar  to  the  duties  ordinarily  defined  by  law 
for  county  commissioners.  The  governing  body  of  the  school  districts  is 
declared  to  be  the  board  of  school  trustees.  Obligations  of  school  district 
contracts  under  the  terms  of  this  chapter  in  addition  to  being  executed  as 
directed  herein,  shall  be  attested  or  countersigned  by  the  treasurer  of  the 
county  in  which  the  school  district  lies.  If  the  school  district  be  partly  in 
one  county  and  partly  in  another  then  by  the  treasurer  of  both  counties. 

The  governing  body  of  the  municipality,  city  or  incorporated  town  is  de- 
clared to  be  that  body  vested  under  the  law  with  authority  to  ordain  and 
establish  ordinances  in  and  for  such  municipality,  city  or  incorporated 
town. 

The  governing  body  of  other  political  units  or  political  sub-divisions 
named  or  embraced  in  the  terms  of  this  chapter  is  declared  to  be  the  body 
charged  with  the  duty  of  making  its  contracts  or  performing  the  execu- 
tive duties  thereof. 

1933  (38)  433. 

§  9284.  Cumulative. — This  chapter  shall  be  construed  as  cumulative  and 
not  in  derogation  of  authority  now  vested,  in  the  case  of  the  State  of  South 
Carolina,  in  the  Governor  and  state  treasurer,  and  in  the  governing  bodies 
of  counties,  municipalities,  cities,  incorporated  towns,  school  districts  and 
political  sub-divisions  of  the  State. 
1933   (38)  433. 

§  9285.  Saving  clause. — The  sections  and  provisions  of  this  chapter  are 
separable  and  are  not  matters  of  mutual  essential  inducement,  and  it  is 
intended  to  confer  the  whole  or  any  part  of  the  powers  herein  provided  for, 
and  if  any  of  the  sections  or  provisions  or  parts  thereof  are  for  any  rea- 
son illegal,  it  is  intended  that  the  remaining  sections  and  provisions  or 
parts  thereof  shall  remain  in  full  force  and  effect. 
1933   (38)  433. 
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CHAPTER  189 

The  Revenue  Bond  Refinancing  Act  of  1937 

9286.  Short  title.  9298.  Provisions  insert  in  resolution  au- 

9287^  Definitions.  thorizing    issuance    of    refunding 

9288.  Municipality  finance  and  improve  bonds. 

enterprises.  9299.  Receiver  of  enterprise. 

9289.  Authorize  refunding  by  resolution.  9300.  Rights  and  remedies  of  holders  of 
9290  thru  9295.  Refunding  bonds.  refunding  bonds. 

9296.  Fiscal  agent.  9301.  Authority  issue  refunding  bonds— 

9297.  Duties    of    municipality    and    em-  cumulative — construe    liberally, 
ployees.                                                        9302.  Invalidity. 

§  9286.     Short  title.— This  chapter  may  be  cited  as  "The  Revenue  Bond 
Refinancing  Act  of  1937." 
1937  (40)  313. 

§  9287.  Definitions.— The  following  terms  wherever  used  or  referred  to 
in  this  chapter  shall  have  the  following  meaning,  unless  a  different  mean- 
ing appears  from  the  context: 

(a)  The  term  "municipality"  shall  mean  any  county,  township,  city  or 
incorporated  town; 

(b)  The  term  "governing  body"  shall  mean  the  board,  council,  or  other 
legislative  body  having  power  to  borrow  money  on  behalf  of  a  municipality; 

(c)  The  term  "law"  shall  mean  any  act  or  statute,  general,  special  or 
local,  of  this  State,  including  without  being  limited  to,  the  charter  of  any 
municipality; 

(d)  The  term  "enterprise"  shall  mean  any  work,  undertaking,  or  project 
which  the  municipality  is  or  may  hereafter  be  authorized  to  construct  and 
from  which  the  municipality  has  heretofore  derived  or  may  hereafter  de- 
rive revenues,  for  the  refinancing,  or  the  refinancing  and  improving  of 
which  enterprise,  refunding  bonds  are  issued  under  this  chapter,  and  such 
enterprise  shall  include  all  improvements,  betterments,  extensions  and  re- 
placements thereto,  and  all  appurtenances,  facilities,  lands,  rights  in  land, 
water  rights,  franchises,  and  structures  in  connection  therewith  or  in- 
cidental thereto; 

(d-1)  The  term  "enterprise"  shall  likewise  include  a  combination  of  any 
two  or  more  projects,  works,  undertakings  or  systems,  which  the  govern- 
ing body  shall  deem  related  to  each  other.  And,  for  the  purpose  of  this 
chapter,  the  governing  body  may  by  resolutions  combine  two  or  more 
projects,  works,  undertakings  or  systems  into  a  combined  system  or  en- 
terprise. The  governing  body  shall  be  further  empowered  to  combine  into 
one  system  or  enterprise  any  existing  project,  work,  undertaking  or  sys- 
tem with  any  proposed  project,  work,  undertaking  or  system,  which  the 
said  governing  body  shall  have  deemed  to  be  related,  and  the  initial  con- 
struction of  the  proposed  project,  work,  undertaking  or  system  shall,  for 
all  purposes  of  this  chapter,  be  considered  an  improvement,  extension  or 
betterment  of  the  existing  enterprise. 

(d-2)  Governing  bodies  are  specifically  empowered  to  combine  into  one 
enterprise  an  existing  waterworks  system  with  a  proposed  sewer  system, 
and,  for  the  purpose  of  this  chapter,  the  initial  construction  of  the  sewer 
system  shall  be  deemed  an  improvement,  extension  or  betterment  to  the 


§  9287  Civil 'Code  Page  1386 

existing  waterworks  system. 

(e)  The  term  "federal  agency"  shall  include  the  United  States  of  America, 
the  president  of.  the  United  States  of  America,  the  federal  emergency  ad- 
ministrator of  public  works,  reconstruction  finance  corporation,  or  any 
agency,  instrumentality  or  corporation  of  the  United  States  of  America, 
which  has  heretofore  been  or  may  hereafter  be  designated  or  created  by 
or  pursuant  to  any  act  or  acts  or  joint  resolution  or  joint  resolutions  of  the 
Congress  of  the  United  States  of  America,  or  which  may  be  owned  or  con- 
trolled, directly  or  indirectly,  by  the  United  States  of  America; 

(f)  The  term  "improving"  shall  mean  reconstructing,  replacing,  extend- 
ing, repairing,  bettering,  equipping,  developing,  embellishing  or  improving 
or  any  one  or  more  or  all  of  the  foregoing; 

(g)  The  term  "refunding  bonds"  shall  mean  notes,  bonds,  certificates  or 
other  obligations  of  a  municipality  issued  pursuant  to  this  chapter,  or 
pursuant  to  any  other  law,  as  supplemented  by,  or  in  conjunction  with 
this  chapter; 

(h)  The  term  "refinancing"  shall  mean  funding,  refunding,  paying  or 
discharging,  by  means  of  refunding  bonds  or  the  proceeds  received  from 
the  sale  thereof,  all  or  any  part  of  any  notes,  bonds,  or  other  obligations 
heretofore  or  hereafter  issued  to  finance  or  to  aid  in  financing  the  acquisi- 
tion, construction  or  improving  of  an  enterprise,  or  heretofore  or  hereafter 
issued  under  this  chapter  for  any  purpose,  or  purposes  allowed  hereunder, 
and  payable  solely  from  all  or  any  part  of  the  revenues  derived  from  the 
operations  of  any  enterprise  herein  defined,  including  interest  thereon  in 
arrears  or  about  to  become  due,  whether  or  not  represented  by  coupons  or 
interest  certificates. 

(i)  The  term  "revenue"  shall  mean  all  fees,  tolls,  rates,  rentals  and 
charges  to  be  levied  and  collected  in  connection  with  and  all  other  in- 
come and  receipts  of  whatever  kind  or  character  derived  by  the  municipal- 
ity from  the  operation  of  any  enterprise  or  arising  from  any  enterprise. 

(j)  The  term  "holder  of  bonds"  or  "bondholders"  or  any  similar  term 
shall  mean  any  person  who  shall  be  the  bearer  of  any  outstanding  refund- 
ing bond  or  refunding  bonds  registered  to  bearer  or  not  registered,  or  the 
registered  owner  of  any  such  outstanding  bond  or  bonds  which  shall  at  the 
time  be  registered  other  than  to  bearer; 

(k)  Words  importing  the  singular  number  shall  include  the  plural  num- 
ber in  each  case  and  vice  versa,  and  words  importing  persons  shall  include 
firms  and  corporation. 

1937  (40)  313;   1940  (41)   1682. 

§  9288.  Municipality  finance  and  improve  enterprises — borrow — issue  re- 
funding bonds. — Any  municipality  shall  have  power  and  is  hereby  au- 
thorized to  refinance,  or  to  refinance  and  improve,  any  enterprise,  and  for 
such  purpose  or  purposes  to  borrow  money  and  issue  refunding  bonds 
from  time  to  time. 
1937   (40)   313. 

§  9289.  Authorize  refunding  by  resolution. — The  refunding  shall  be  au- 
thorized by  resolution  or  resolutions  of  the  governing  body  of  the  munici- 
pality. Such  resolution  or  resolutions  may  be  adopted  at  a  regular  or  spec- 
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ial  meeting  and  at  the  same  meeting  at  which  they  are  introduced  by  a 
majority  of  all  the  members  of  the  governing  body  then  in  office.  Such 
resolution  or  resolutions  shall  take  effect  immediately  upon  the  adoption 
thereof.  No  other  proceedings  or  procedure  of  any  character  whatever 
shall  be  required  for  the  issuance  of  refunding  bonds  by  the  municipality. 
1937   (40)  313. 

§  9290.     Refunding  bonds — series,  maturities,  interest,  denominations,  etc. 

—The  refunding  bonds  may  be  issued  in  one  or  more  series,  may  bear  such 
iate  or  dates,  may  mature  at  such  time  or  times  not  exceeding  the  period 
of  usefulness  of  the  enterprise,  as  determined  by  the  governing  body  in 
its  discretion,  nor  in  any  event  exceeding  forty  years  from  their  respective 
dates,  may  bear  interest  at  such  rate  or  rates  not  exceeding  the  maximum 
rate  of  interest  borne  by  the  notes,  bonds  or  other  obligations  refinanced 
thereby,  may  be  in  such  denomination  or  denominations,  may  be  in  such 
form,  either  coupon  or  registered,  may  carry  such  registration  and  conver- 
sion privileges,  may  be  executed  in  such  manner,  may  be  payable  in  such 
medium  of  payment,  at  such  place  or  places,  may  be  subject  to  such  terms 
of  redemption,  with  or  without  a  premium,  may  be  declared  or  become 
due  before  the  maturity  date  thereof,  may  provide  for  the  replacement  of 
mutilated,  destroyed,  stolen,  or  lost  bonds,  may  be  authenticated  in  such 
manner  and  upon  compliance  with  such  conditions,  and  may  contain  such 
other  terms  and  covenants,  as  may  be  provided  by  resolutoin  or  resolutions 
of  the  governing  body  of  the  municipality.  Notwithstanding  the  form  or 
tenor  thereof,  and  in  the  absence  of  an  express  recital  on  the  face  thereof 
that  the  bond  is  non-negotiable,  all  refunding  bonds  shall  at  all  times  be, 
and  shall  be  treated  as,  negotiable  instruments  for  all  purposes. 
1937  (40)  313. 

§  9291.  Refunding  bonds — valid  obligations. — Refunding  bonds  bearing 
the  signatures  of  officers  of  the  municipality  in  office  on  the  date  of  the 
signing  thereof  shall  be  valid  and  binding  obligations  of  the  municipality 
for  all  purposes,  notwithstanding  that  before  the  delivery  thereof  any  or 
all  of  the  persons  whose  signatures  appear  thereon  shall  have  ceased  to  be 
officers  of  the  municipality,  the  same  as  if  such  persons  had  continued  to 
be  officers  of  the  municipality  until  after  the  delivery  thereof.  The  validity 
of  the  authorization  and  issuance  of  the  refunding  bonds  shall  not  be  de- 
pendant on  or  affected  in  any  way  by  proceedings  taken  for  the  improving 
of  any  enterprise  for  the  refinancing  and  improving  of  which  the  refund- 
ing bonds  are  to  be  issued,  or  by  contracts  made  in  connection  with  the 
improving  of  any  such  enterprise.  Any  resolution  authorizing  refunding 
bonds  may  provide  that  any  such  refunding  bond  may  contain  a  recital 
that  such  refunding  bond  is  issued  pursuant  to  this  chapter,  and  any  re- 
funding bond  containing  such  recital  under  authority  of  any  such  resolu- 
tion shall  be  conclusively  deemed  to  be  valid  and  to  have  been  issued  in 
conformity  with  the  provisions  of  this  chapter. 
1937  (40)  313. 

§  9292.     Refunding  bonds — sell — exchange. — The  refunding  bonds  may  be 
sold  or  exchanged  in  installments  at  different  times  or  an  entire  issue 


§  9292  Civil  Code  Page  1388 

or  series  may  be  sold  or  exchanged  at  one  time.  Any  issue  or  series  of  re- 
funding bonds  may  be  exchanged  in  part  or  sold  in  part  in  installments  at 
different  times  or  at  one  time.  The  refunding  bonds  may  be  sold  or 
exchanged  at  any  time,  on  before,  or  after  the  maturity  of  any  of  the  out- 
standing notes,  bonds,  certificates  or  other  obligations  to  be  refinanced 
thereby. 

2.  If  the  governing  body  determines  to  exchange  any  refunding  bonds, 
such  refunding  bonds  may  be  exchanged  privately  for  and  in  payment  and 
discharge  of  any  of  the  outstanding  notes,  bonds,  or  other  obligations  of 
the  municipality  issued  to  finance  or  to  aid  in  financing  the  acquisition,  the 
construction,  the  improving,  the  refinancing,  or  the  improving  and  re- 
financing, of  an  enterprise.  The  refunding  bonds  may  be  exchanged  for  a 
like  or  greater  principal  amount  of  such  notes,  bonds  or  other  obligations 
of  the  municipality,  except  that  the  principal  amount  of  the  refunding 
bonds  may  exceed  the  principal  amount  of  such  outstanding  notes,  bonds, 
or  other  obligations  to  the  extent  necessary  or  advisable,  in  the  discretion 
of  the  governing  body,  to  fund  interest  in  arrears  or  about  to  become  due. 
The  holder  or  holders  of  such  outstanding  notes,  bonds,  or  other  obliga- 
tions need  not  pay  accrued  interest  on  the  refunding  bonds  to  be  delivered 
in  exchange  therefor  if  and  to  the  extent  that  interest  is  due  or  accrued 
and  unpaid  on  such  outstanding  notes,  bonds,  or  other  obligations  to  be 
surrendered. 

3.  If  the  governing  body  determines  to  sell  any  refunding  bonds,  such 
refunding  bonds  shall  be  sold  at  not  less  than  par  at  public  or  private  sale 
in  such  manner  and  upon  such  terms  as  the  governing  body  shall  deem 
best  for  the  interests  of  the  municipality. 

1937  (40)  313. 

§  9293.  Refunding  bonds — special  obligations — payment — rights  of  hold- 
ers— disposition  of  obligations  refinanced — security — effect  on  creditors — 
constitutional  bond  or  debt. — The  refunding  bonds  shall  be  special  obliga- 
tions of  the  municipality  and  shall  be  payable  from  and  secured  by  a  lien 
upon  the  revenues  of  the  enterprise  as  shall  be  more  fully  described  in 
the  resolution  or  resolutions  of  the  governing  body  authorizing  the  is- 
suance of  the  refunding  bonds,  having  due  regard  to  the  cost  of  operation 
and  maintenance  of  the  enterprise  and  the  amount  or  proportion,  if  any, 
of  the  revenues  of  the  enterprise  previously  pledged,  any  municipality 
shall  have  power  by  resolution  of  its  governing  body  to  pledge  for  the 
security  of  the  refunding  bonds  a  fixed  amount  without  regard  to  any 
fixed  proportion  of  the  gross  revenues  of  the  enterprise. 

2.  As  additional  security  for  any  issue  of  refunding  bonds  hereunder,  or 
any  part  thereof,  any  municipality  shall  have  power,  and  is  hereby  au- 
thorized by  resolution  of  its  governing  body  to  confer  upon  the  holders 
of  the  refunding  bonds  all  rights,  powers  and  remedies  which  said  holders 
would  be  entitled  to  if  they  were  the  owners  and  had  possession  of  the 
notes,  bonds,  or  other  obligations  for  the  refinancing  of  which  such  re- 
funding bonds  shall  have  been  issued  including,  but  not  limited  to,  the 
preservation  of  the  lien  of  such  notes,  bonds  or  other  obligations  without 
extinguishment,  impairment  or  diminution  thereof.  In  the  event  any 
municipality  exercises  the  power  conferred  by  this  paragraph,  (a)  each 


Page  1389  The  Revenue  Bond  Refinancing  Act  of  1937  §  9295 

refunding  bond  shall  contain  a  recital  to  the  effect  that  the  holder  thereof 
has  been  granted  the  additional  security  provided  by  this  paragraph  and 
(b)  each  note,  bond,  certificate  or  other  obligation  of  the  municipality  to  be 
refinanced  by  any  such  refunding  bonds,  shall  be  kept  intact  and  shall  not 
be  cancelled  or  destroyed  until  the  refunding  bonds,  and  interest  thereon, 
have  been  finally  paid  and  discharged  but  shall  be  stamped  with  a  legend 
to  the  effect  that  such  note,  bond,  certificate  or  other  obligation  has  been 
refunded  pursuant  to  The  Revenue  Bond  Refinancing  Act  of  1937. 

3.  All  refunding  bonds  of  the  same  issue  shall  be  equally  and  ratably 
secured,  without  priority  by  reason  of  number,  date  of  bonds,  of  sale,  of 
execution  or  of  delivery,  by  a  lien  upon  the  revenues  of  the  enterprise  in 
accordance  with  the  provisions  of  this  section  and  the  resolution  or  reso- 
lutions authorizing  the  issuance  of  such  refunding  bonds. 

4.  Nothing  in  this  section  or  in  any  other  section  of  this  chapter  shall  be 
deemed  in  any  way  to  alter  the  terms  of  any  agreements  made  with  the 
holders  or  any  outstanding  notes,  bonds,  or  other  obligations  of  the 
municipality  or  to  authorize  the  municipality  to  alter  the  terms  of  any 
such  agreements,  or  to  impair,  or  to  authorize  the  municipality  to  impair 
the  rights  and  remedies  of  any  creditors  of  the  municipality. 

5.  Nothing  in  this  section  or  in  any  other  section  of  this  chapter  shall  be 
deemed  in  any  way  to  authorize  any  municipality  to  do  anything  in  any 
manner  or  for  any  purpose  which  would  result  in  the  creation  or  incurring 
of  a  debt  or  indebtedness  or  the  issuance  of  any  instrument  which  would 
constitute  a  bond  or  debt  within  the  meaning  of  any  provision,  limitation, 
or  restriction  of  the  constitution  relating  to  the  creation  or  incurring  of  a 
debt  or  indebtedness  of  the  issuance  of  an  instrument  constituting  a  bond 
or  a  debt. 

1937   (40)  313. 

§  9294.  Refunding  bonds — funds  or  property  use  pay. — 1.  No  recourse 
shall  be  had  for  the  payment  of  the  refunding  bonds,  or  interest  thereon, 
or  any  part  thereof,  against  the  general  fund  of  any  municipality,  nor  shall 
the  credit  or  taxing  power  of  any  municipality  be  deemed  to  be  pledged 
thereto. 

2.  The  refunding  bonds,  and  interest  thereon,  shall  not  be  a  debt  of  the 
municipality,  nor  a  charge,  lien  or  encumbrance,  legal  or  equitable,  upon 
any  property  of  the  municipality,  or  upon  any  income,  receipts,  or  revenues 
of  the  municipality  other  than  such  of  the  revenues  of  the  enterprise  as 
shall  have  been  pledged  to  the  payment  thereof,  and  every  refunding 
bond  shall  recite  in  substance  that  said  bond,  including  interest  thereon, 
is  payable  solely  from  the  revenues  pledged  to  the  payment  thereof  and 
that  the  municipality  is  under  no  obligation  to  pay  the  same,  except  from 
said  revenues. 

1937  (40)  313. 

§  9295.     Refunding    bonds    exempt    from    certain    taxes. — The    refunding 
bonds  and  the  income  therefrom  shall  be  exempt  from  taxation,  except 
inheritance,  estate  and  transfer  taxes. 
1937  (40)  313 
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§  9296.  Fiscal  agent. — Any  municipality  shall  have  power  in  connection 
with  the  issuance  of  refunding  bonds,  to  appoint  a  fiscal  agent,  to  provide 
for  the  powers,  duties  and  functions  and  compensations  of  such  fiscal 
agent,  to  limit  the  liabilities  of  such  fiscal  agent,  to  prescribe  a  method 
for  the  resignation,  removal,  merger  or  consolidation  of  such  fiscal  agent, 
and  the  appointment  of  a  successor  fiscal  agent  and  the  transfer  of  rights 
and  properties  to  such  successor  fiscal  agent. 
1937   (40)  313. 

§  9297.  Duties  of  municipality  and  employees. — 1.  In  order  that  the  pay- 
ment of  the  refunding  bonds,  and  interest  thereon,  shall  be  adequately 
secured,  any  municipality  issuing  refunding  bonds  pursuant  to  this  chapter 
and  the  proper  officers,  agents  and  employees  thereof,  are  hereby  directed, 
and  it  shall  be  the  mandatory  duty  of  such  municipality  and  such  officers, 
agents  and  employees  under  this  chapter,  and  it  shall  further  be  of  the 
essence  of  the  contract  of  such  municipality  with  the  bondholders,  at  all 
times: 

(a)  To  pay  or  cause  to  be  paid  punctually  the  principal  of  every  refund- 
ing bond,  and  the  interest  thereon,  on  the  date  or  dates  and  at  the  place 
or  places  and  in  the  i.  lanner  and  out  of  the  funds  mentioned  in  such  re- 
funding bonds  and  in  the  coupons  thereto  appertaining  and  in  accordance 
with  the  resolution  authorizing  their  issuance; 

(b)  To  operate  the  enterprise  in  an  efficient  and  economical  manner  and 
to  establish,  levy,  maintain  and  collect  such  fees,  tolls,  rentals,  rates  and 
other  charges  in  connection  therewith  as  may  be  necessary  or  proper, 
which  said  fees,  tolls,  rates,  rentals  and  other  charges  shall  be  at  least 
sufficient  after  making  due  and  reasonable  allowances  for  contingencies 
and  for  a  margin  of  error  in  the  estimates,  (1)  to  pay  all  current  expenses 
of  operation,  and  maintenance  of  such  enterprise,  (2)  to  pay  the  interest  on 
and  principal  of  the  refunding  bonds  as  the  same  shall  become  due  and 
payable,  (3)  to  comply  in  all  respects  with  the  terms  of  the  resolution  or 
resolutions  authorizing  the  issuance  of  refunding  bonds  or  any  other  con- 
tract or  agreement  with  the  holders  of  the  refunding  bonds,  and  (4)  to  meet 
any  other  obligations  of  the  municipality  which  are  charges,  liens,  or  en- 
cumbrances upon  the  revenues  of  such  enterprise; 

(c)  To  operate,  maintain,  preserve  and  keep,  or  cause  to  be  operated, 
maintained,  preserved  and  kept,  the  enterprise  and  every  part  and  parcel 
thereof,  in  good  repair,  working  order  and  condition; 

(d)  To  preserve  and  protect  the  security  of  the  refunding  bonds  and  the 
rights  of  the  holders  thereof,  and  to  warrant  and  defend  such  rights  against 
all  claims  and  demands  of  all  persons  whomsoever; 

(e)  To  pay  and  discharge,  or  cause  to  be  paid  or  discharged  any  and  all 
lawful  claims  for  labor,  materials  and  supplies,  which,  if  unpaid,  might  by 
law  become  a  lien  or  charge  upon  the  revenues  or  any  part  thereof,  prior 
or  superior  to  the  lien  of  the  refunding  bonds,  or  which  might  impair  the 
security  of  the  refunding  bonds,  to  the  end  that  the  priority  and  security  of 
the  refunding  bonds  shall  be  fully  preserved  and  protected; 

(f)  To  hold  in  trust  the  revenues  pledged  to  the  payment  of  the  refund- 
ing bonds  for  the  benefit  of  the  holders  of  the  refunding  bonds  and  to  ap- 
ply such  revenues  only  as  provided  by  the  resolution  or  resolutions  au- 
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thorizing  the  issuance  of  the  refunding  bonds,  or,  if  such  resolution  or 
resolutions  shall  thereafter  be  modified  in  the  manner  provided  therein 
or  herein,  only  as  provided  in  such  resolution  or  resolutions  as  modified; 

(g)  To  keep  proper  books  of  record  and  accounts  of  the  enterprise  (sepa- 
rate from  all  other  records  and  accounts)  in  which  complete  and  correct 
entries  shall  be  made  of  all  transactions  relating  to  the  enterprise  or  any 
part  thereof,  and  which,  together  with  all  other  books  and  papers  of  the 
municipality,  shall  at  all  times  be  subject  to  the  inspection  of  the  holder 
or  holders  of  not  less  than  ten  percent  of  the  refunding  bonds  then  out- 
standing or  his  or  their  representatives  duly  authorized  in  writing. 

2.  None  of  the  foregoing  duties  shall  be  construed  to  require  the  ex- 
penditure in  any  manner  or  for  any  purpose  by  the  municipality  of  any 
funds  other  than  revenues  received  or  receivable  from  the  enterprise. 

1937   (40)  313. 

§  9298.  Provisions  insert  in  resolution  authorizing  issuance  of  refunding 
bonds. — 1.  The  governing  body  of  any  municipality  shall  have  power,  in 
addition  to  the  other  powers  conferred  by  this  chapter,  to  insert  provisions 
in  any  resolution  authorizing  the  issuance  of  refunding  bonds,  which  shall 
be  a  part  of  the  contract  with  the  holders  of  the  refunding  bonds,  as  to: 

(a)  Limitations  on  the  purpose  to  which  the  proceeds  of  sale  of  any 
issue  or  refunding  bonds,  or  any  notes,  bonds  or  other  obligations  then  or 
thereafter  to  be  issued  to  finance  the  improving  of  the  enterprise,  may  be 
applied; 

(b)  Limitations  on  the  issuance  and  on  the  lien  of  additional  refunding 
bonds,  or  additional  notes,  bonds,  or  other  obligations  to  finance  the  im- 
proving of  the  enterprise  which  are  secured  by  or  payable  from  the 
revenues  of  such  enterprise; 

(c)  Limitations  on  the  right  of  the  municipality  or  its  governing  body  to 
restrict  and  regulate  the  use  of  the  enterprise; 

(d)  The  amount  and  kind  of  insurance  to  be  maintained  on  the  enter- 
prise, and  the  use  and  disposition  of  insurance  moneys; 

(e)  Pledging  all  or  any  part  of  the  revenues  of  the  enterprise  to  which 
its  right  then  exists  or  the  right  to  which  may  thereafter  come  into  exist- 
ence; 

(f)  Covenanting  against  pledging  all  or  any  part  of  the  revenues  of  the 
enterprise  to  which  its  right  then  exists  or  the  right  to  which  may  there- 
after come  into  existence; 

(g)  Events  of  default  and  terms  and  conditions  upon  which  any  or  all 
of  the  refunding  bonds  shall  become  or  may  be  declared  due  before  ma- 
turity and  as  to  the  terms  and  conditions  upon  which  such  declaration  and 
its  consequences  may  be  waived; 

(h)  The  rights,  liabilities,  powers  and  duties  arising  upon  the  breach  by 
it  of  any  covenants,  conditions  or  obligations; 

(i)  The  vesting  in  a  trustee  or  trustees  the  right  to  enforce  any  covenants 
made  to  secure,  to  pay,  or  in  relation  to  the  refunding  bonds,  as  to  the 
powers  and  duties  of  such  trustee  or  trustees,  and  the  limitation  of  liabil- 
ities thereof,  and  as  to  the  terms  and  conditions  upon  which  the  holders  of 
the  refunding  bonds  or  any  proportion  or  percentage  of  them  may  enforce 
any  covenants  made  under  this  chapter  or  duties  imposed  hereby; 
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(j)  A  procedure  by  which  the  terms  of  any  resolution  authorizing  re- 
funding bonds,  or  any  other  contract  with  bondholders,  including  but  not 
limited  to  an  indenture  of  trust  or  similar  instrument,  may  be  amended  or 
abrogated  and  as  to  the  amount  of  refunding  bonds  the  holders  of  which 
must  consent  thereto  and  the  manner  in  which  such  consent  may  be  given; 

(k)  The  execution  of  all  instruments  necessary  or  convenient  in  the  ex- 
ercise of  the  powers  granted  by  this  chapter  or  in  the  performance  of  the 
duties  of  the  municipality  and  the  officers,  agents  and  employees  thereof; 

(1)  Refraining  from  pledging  or  in  any  manner  whatever  claiming  or 
taking  the  benefit  or  advantage  of  any  stay  or  extension  law  whenever 
enacted,  nor  at  any  time  hereafter  in  force,  which  may  affect  the  duties  or 
covenants  of  the  municipality  in  relation  to  the  refunding  bonds,  or  the 
performance  thereof,  or  the  lien  of  such  refunding  bonds; 

(m)  The  purchase  out  of  any  funds  available  therefor,  including  but  not 
limited  to  the  proceeds  of  refunding  bonds,  of  any  outstanding  notes,  bonds 
or  obligations,  including  but  not  limited  to  refunding  bonds,  and  the  price 
or  prices  at  which  and  the  manner  in  which  such  purchases  may  be  made; 

(n)  Any  other  acts  and  things  as  may  be  necessary  or  convenient  or  de- 
sirable in  order  to  secure  the  refunding  bonds,  or  as  may  tend  to  make  the 
refunding  bonds  more  marketable; 

(o)  The  manner  of  collecting  the  fees,  tolls,  rates,  rentals,  or  other  charges 
for  the  services,  facilities  or  commodities  of  the  enterprise,  and  the  com- 
bining in  one  bill  of  the  fees,  tolls,  rates,  rentals  or  other  charges  for  the 
services,  facilities  or  commodities  of  the  enterprise  with  the  fees,  tolls,  rates 
rentals  or  charges  for  other  services,  facilities  or  commodities  afforded 
by  the  municipality;  and 

(p)  The  discontinuance  of  the  services,  facilities  or  commodities  of  the 
enterprise  as  well  as  any  other  services,  facilities  or  commodities  afforded 
by  the  municipality,  in  the  event  that  the  fees,  tolls,  rates,  rentals  or  other 
charges  for  the  services,  facilities  or  commodities  of  the  enterprise  are 
not  paid. 

2.  Nothing  in  this  section  shall  be  construed  to  authorize  any  municipal- 
ity to  make  any  covenants,  to  perform  any  act  or  to  do  anything  which 
shall  require  the  expenditure  in  any  manner  or  for  any  purposes  by  the 
municipality  of  any  funds  other  than  revenues  received  or  receivable  from 
the  enterprise. 

1937   (40)  313. 

§  9299.  Receiver  of  enterprise — appointment — duties  and  powers — dis- 
charge.— In  the  event  that  the  municipality  shall  default  in  the  payment  of 
the  principal  or  interest  on  any  of  the  refunding  bonds  after  the  same  shall 
become  due,  whether  at  maturity  or  upon  call  for  redemption,  and  such 
default  shall  continue  for  a  period  of  thirty  days,  or  in  the  event  that  the 
municipality  or  the  governing  body  or  officers,  agents  or  employees  there- 
of shall  fail  or  refuse  to  comply  with  the  essential  provisions  of  this  chapter 
or  shall  default  in  any  material  respect  in  any  agreement  made  with  the 
holders  of  the  refunding  bonds,  any  holder  or  holders  of  refunding  bonds, 
or  trustee  therefor,  shall  have  the  right  to  apply  in  an  appropriate  judicial 
proceeding  to  a  state  court  exercising  equitable  jurisdiction,  or  any  court 
of  competent  jurisdiction,  for  the  appointment  of  a  receiver  of  the  enter- 
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prise,  whether  or  not  all  refunding  bonds  have  been  declared  due  and  pay- 
able and  whether  or  not  such  holder  or  holders,  or  trustee  therefor,  is  seek- 
ing or  has  sought  to  enforce  any  other  right,  or  exercise  any  remedy  in  con- 
nection with  such  refunding  bonds.  Upon  such  application,  if  it  deem  such 
action  necessary  for  the  protection  of  the  refunding  bondholders,  such  a 
state  court  exercising  equitable  jurisdiction,  may  appoint,  and  if  the  appli- 
cation is  made  by  the  holders  of  25  per  centum  in  principal  amount  of  such 
refunding  bonds  then  outstanding,  or  any  trustee  for  holders  of  such  re- 
funding bonds  in  such  principal  amount,  shall  appoint  a  receiver  of  the  en- 
terprise. 

2.  The  receiver  so  appointed  shall  forthwith,  directly  or  by  his  agents 
and  attorneys,  enter  into  and  upon  and  take  possession  of  the  enterprise 
and  each  and  every  part  thereof  and  if  the  court  so  directs  may  exclude 
the  municipality,  its  governing  body,  officers,  agents,  and  employees 
and  all  persons  claiming  under  them  wholly  therefrom  and  shall  have, 
hold,  use,  operate,  manage  and  control  the  same  and  each  and  every  part 
thereof,  and,  in  the  name  of  the  municipality  or  otherwise,  as  the  receiver 
may  deem  best,  and  shall  exercise  all  the  rights  and  powers  of  the  mu- 
nicipality with  respect  to  the  enterprise  as  the  municipality  itself  might 
do.  Such  receiver  shall  maintain,  restore,  insure  and  keep  insured,  the  en- 
terprise, and  from  time  to  time  shall  make  all  such  necessary  or  proper 
repairs  as  to  such  receiver  may  seem  expedient  and  shall  establish,  levy, 
maintain  and  collect  such  fees,  tolls,  rentals,  and  other  charges  in  connec- 
tion with  the  enterprise  as  such  receiver  may  deem  necessary  or  proper 
and  reasonable,  and  shall  collect  and  receive  all  revenues  and  shall  deposit 
the  same  in  a  separate  account  and  apply  such  revenues  so  collected  and 
received  in  such  manner  as  the  court  shall  direct. 

3.  Whenever  all  that  is  due  upon  the  refunding  bonds,  and  interest  there- 
on, and  upon  any  other  notes,  bonds  or  other  obligations,  and  interest 
thereon,  having  a  charge,  lien  or  encumbrance  on  the  revenues  of  the  en- 
terprise and  under  any  of  the  terms  of  any  covenants  or  agreements  with 
bondholders  shall  have  been  paid  or  deposited  as  provided  therein,  and 
all  defaults  shall  have  been  cured,  and  made  good,  it  shall  appear  to  the 
court  that  no  default  is  imminent,  the  court  shall  direct  the  receiver  to 
surrender  possession  of  the  enterprise  to  the  municipality,  the  same  right 
of  the  holders  of  the  refunding  bonds  to  secure  the  appointment  of  a  re- 
ceiver to  exist  upon  any  subsequent  default  as  hereinabove  provided. 

4.  Such  receiver  shall  in  the  performance  of  the  powers  hereinabove 
conferred  upon  him,  act  under  the  direction  and  supervision  of  the  court 
making  such  appointment  and  shall  at  all  times  be  subject  to  the  orders  and 
decrees  of  such  court  and  may  be  removed  thereby.  Except  as  provided  in 
paragraph  five  of  this  section,  nothing  herein  contained  shall  limit  or  re- 
strict the  jurisdiction  of  such  court  to  enter  such  other  and  further  orders 
and  decrees  as  such  court  may  deem  necessary  or  appropriate  for  the  exer- 
cise by  the  receiver  of  any  functions  specifically  set  forth  herein. 

5.  Notwithstanding  anything  in  this  section  to  the  contrary,  said  receiver 
shall  have  no  power  to  sell,  assign,  mortgage  or  otherwise  dispose  of  any 
assets  of  whatever  kind  or  character  belonging  to  the  municipality  and  use- 
ful for  the  enterprise,  but  the  authority  of  any  such  receiver  shall  be  lim- 
ited to  the  operation  and  maintenance  of  the  enterprise,  and  no  court  shall 
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have  jurisdiction  to  enter  any  order  or  decree  requiring  or  permitting  said 
receiver  to  sell,  assign,  mortgage,  or  otherwise  dispose  of  any  such  assets. 
1937  (40)  313. 

§  9300.  Rights  and  remedies  of  holders  of  refunding  bonds. — 1.  Subject  to 
to  any  contractual  limitations  binding  upon  the  holders  of  any  issue  of 
refunding  bonds,  or  trustee  therefor,  including  but  not  limited  to  the  re- 
striction of  the  exercise  of  any  remedy  to  a  specified  proportion  or  per- 
centage of  such  holders,  any  holder  of  refunding  bonds,  or  trustee  there- 
for, shall  have  the  right  and  power,  for  the  equal  benefit  and  protection  of 
all  holders  of  refunding  bonds  similarly  situated; 

(a)  By  mandamus  or  other  suit,  action  or  proceeding  at  law  or  in  equity 
to  enforce  his  rights  against  the  municipality  and  its  governing  body  and 
any  of  its  officers,  agents  and  employees  and  to  require  and  compel  such 
municipality  or  such  governing  body  or  any  such  officers,  agents  or  em- 
ployees to  perform  and  carry  out  its  and  their  duties  and  obligations  under 
this  chapter  and  its  and  their  covenants  and  agreements  with  bondholders; 

(b)  By  action  or  suit  in  equity  to  require  the  municipality  and  the  govern- 
ing body  thereof  to  account  as  if  they  were  the  trustee  of  an  express  trust; 

(c)  By  action  or  suit  in  equity  to  enjoin  any  acts  or  things  which  may  be 
unlawful  or  in  violation  of  the  rights  of  the  bondholders; 

(d)  Bring  suit  upon  the  refunding  bonds. 

2.  No  remedy  conferred  by  this  chapter  upon  any  holder  of  refunding 
bonds,  or  any  trustee  therefor,  is  intended  to  be  exclusive  of  any  other 
remedy,  but  each  such  remedy  is  cumulative  and  in  addition  to  every  other 
remedy  and  may  be  exercised  without  exhausting  and  without  regard  to 
any  other  remedy  conferred  by  this  chapter  or  by  any  other  law.  No  waiver 
of  any  default  or  breach  of  duty  or  contract,  whether  by  any  holder  of 
refunding  bonds,  or  any  trustee  therefor,  shall  extend  to  or  shall  affect 
any  subsequent  default  or  breach  of  duty  or  contract  or  shall  impair  any 
rights  or  remedies  thereon.  No  delay  or  omission  of  any  bondholder  or  any 
trustee  therefor  to  exercise  any  right  or  power  accruing  upon  any  default 
shall  impair  any  such  right  or  power  or  shall  be  construed  to  be  a  waiver 
of  any  such  default  or  acquiescence  therein.  Every  substantive  right  and 
every  remedy,  conferred  upon  the  holders  of  refunding  bonds,  may  be  en- 
forced and  exercised  from  time  to  time  and  as  often  as  may  be  deemed  ex- 
pedient. In  case  any  suit,  action  or  proceeding  to  enforce  any  right  or  exer- 
cise any  remedy  shall  be  brought  or  taken  and  then  discontinued  or 
abandoned,  or  shall  be  determined  adversely  to  the  holder  of  the  refunding 
bonds,  or  any  trustee  therefor,  then  and  in  every  such  case  the  municipal- 
ity and  such  holder,  or  such  trustee,  shall  be  restored  to  their  former  posi- 
tions and  rights  and  remedies  as  if  no  such  suit,  action  or  proceeding  had 
been  brought  or  taken. 

1937   (40)  313. 

§  9301.     Authority  issue  refunding  bonds — cumulative — construe  liberally. 

— This  chapter  constitutes  full  and  complete  authority  for  the  issuance  of 
refunding  bonds.  No  procedure  or  proceedings,  publications,  notices,  con- 
sents, approvals,  orders,  acts  or  things  by  any  governing  body  of  any  mu- 
nicipality, or  any  board,  officer,  commission,  department,  agency  or  instru- 
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mentality  of  the  State  or  any  municipality  shall  be  required  to  issue  any 
refunding  bonds  or  to  do  any  act  or  perform  anything  under  this  chapter, 
except  as  may  be  prescribed  in  this  chapter.  The  powers  conferred  by  this 
chapter  shall  be  in  addition  and  supplemental  to,  and  not  in  substitution 
for,  and  the  limitations  imposed  by  this  chapter  shall  not  affect,  the  powers 
conferred  by  any  other  law.  This  chapter  is  remedial  in  nature  and  shall 
be  liberally  construed. 
1937  (40)  313. 

§  9302.  Invalidity. — If  any  section,  clause,  sentence,  paragraph,  part  or 
provisions  of  this  chapter  shall  be  found  invalid  by  any  court,  it  shall  be 
conclusively  presumed  that  this  chapter  would  have  been  passed  by  the 
Legislature  without  such  invalid  section,  clause,  sentence,  paragraph  part 
or  provisions,  and  the  chapter  as  a  whole  shall  not  be  declared  invalid  by 
reason  of  the  fact  that  one  or  more  sections,  clauses,  sentences,  paragraphs, 
parts  or  provisions,  may  be  found  invalid  by  any  court. 
1937   (40)  313. 


CHAPTER  190 

Parks  and  Recreational  Centers 

Article  1.  Municipalities  and  Counties  Establish,  Conduct,  Develop, 
Equip,  Improve  and  Maintain  Parks,  Playgrounds,  Recrea- 
tional Systems,  etc.,  §  9303. 

Article  2.     Provisions  Relating  to  Certain  Political  Subdivisions,  §  9316. 


ARTICLE  1 

Municipalities  and  Counties  Establish,  Conduct,  Develop,  Equip,  Improve 
and  Maintain  Parks,  Playgrounds,  Recreational  Systems,  Etc. 


9303.  Application — definitions. 

9304.  Operate  and  maintain  parks,  play- 
grounds, etc. 

9305.  Accepts  gifts. 

9306.  Purchase  property. 

9307.  Joint  projects. 

9308.  Park   and   recreation   board — pow- 
ers. 


9309.  Board — organization — reports. 
931  or  Election  on  issuing  bonds. 

9311.  Park  and  recreation  fund. 

9312.  Election  on  levy  for  operation. 

9313.  Public  and  governmental  functions. 

9314.  Saving  clause. 

9315.  Exemptions. 


§  9303.  Application — definitions. — This  article  shall  apply  to  all  cities, 
towns  and  counties  of  the  State  of  South  Carolina.  The  term,  "such  mu- 
nicipality or  county"  as  used  in  this  article  refers  to  and  means  any  city, 
town  or  county  of  the  State  of  South  Carolina.  The  term  "governing  body" 
as  used  in  this  article,  means  the  mayor  and  city  council,  the  commissioner 
and  commissioners,  or  either  or  both  as  the  case  may  be,  or  the  governing 
body  by  whatever  name  called,  of  any  city,  town  and  county  of  the  State 
of  South  Carolina. 
1935  (39)  111. 
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§  9304.  Operate  and  maintain  parks,  playgrounds,  etc. — use  own  property 
or   acquire   or    lease   property — police   jurisdiction — charge    for    use. — Any 

such  municipality  or  county  may  use  for  parks,  playgrounds,  recreational 
centers  and  other  recreational  purposes  and  activities,  and  public  parks  or 
park  areas  of  such  municipality  or  county,  or  any  lands  or  buildings  or 
both  owned  or  leased  by  such  municipality  or  county;  and  such  municipal- 
ity or  county  may,  by  and  through  its  park  and  recreation  board,  in  such 
manner  as  may  now  or  hereafter  be  authorized  or  provided  by  law  for  the 
acquisition  of  lands  or  buildings  for  public  purposes  by  such  municipality 
or  county,  acquire  or  lease  lands  or  buildings  or  both  within  or  beyond 
the  corporate  limits  of  such  municipality  or  county  for  parks,  park  areas, 
playgrounds  recreational  centers,  and  other  recreational  purposes  and 
activities,  and  when  acquired  for  any  such  purposes  such  municipality  or 
county  shall  have  full  police  jurisdiction  thereover,  whether  within  or  be- 
yond the  corporate  limits  of  such  municipality  or  county.  Any  such  mu- 
nicipality or  county  may,  by  and  through  its  park  and  recreation  board, 
establish,  provide,  conduct,  develop,  equip,  improve  and  maintain  parks, 
park  areas,  street  and  highway  planting,  playgrounds,  recreation  centers, 
and  other  recreational  activities  and  facilities,  and  for  any  or  all  such  pur- 
poses or  in  connection  therewith,  by  and  through  its  park  and  recreation 
board,  may  employ  engineers,  architects,  landscape  artists,  playground 
directors,  play  leaders,  supervisors,  recreation  superintendents,  or  such 
other  officers  or  employees  as  may  be  deemed  necessary,  and  fix  their 
compensation.  Reasonable  fees  or  charges  for  access  to  or  use  or  enjoyment 
of  any  playgrounds,  recreation  centers,  recreational  activities,  or  other 
places  of  recreation  so  established,  maintained,  or  conducted  by  any  such 
municipality  or  county  may  be  charged  and  collected,  all  funds  received 
from  such  sources  to  be  paid  into  and  become  a  part  of  the  park  and  recre- 
ation fund  of  such  municipality  or  county. 
1935  (39)  111. 

§  9305.  Accepts  gifts. — Any  such  municipality  or  county,  by  and  through 
its  park  and  recreation  board,  may  accept  any  grant  or  devise  of  real  estate 
of  any  gift  or  bequest  of  money  or  other  property,  or  loan  of  personal  prop- 
erty, or  any  donation  to  be  applied,  principal  or  income,  or  both,  for  either 
temporary  or  permanent  use  for  parks,  playgrounds,  or  other  recreational 
purposes,  and  if  any  such  gift,  bequest,  devise  or  donation  or  loan  be  con- 
ditional, the  proper  authorities  of  such  municipality  or  county  shall  have 
authority  to  accept  the  same  upon  the  conditions  attached,  and  to  comply 
with  such  conditions,  if  in  the  judgment  of  such  authorities  such  condition 
or  conditions  be  reasonable,  and  to  the  best  interests  of  such  municipality 
or  county.  Money  received  in  any  such  manner  unless  otherwise  provided 
by  the  terms  of  the  gift  or  bequest,  shall  accrue  to  and  become  a  part  of  the 
park  and  recreation  fund  of  such  municipality  or  county. 
1935  (39)  111. 

§  9306.  Purchase  property. — For  any  or  all  of  the  purposes  mentioned  in 
this  article,  any  such  municipality  or  county,  upon  the  recommendation  of 
the  park  and  recreation  board,  may  purchase  on  time  or  partly  for  cash  with 
balance  on  time  or  deferred  payments,  or  otherwise  acquire  any  real  prop- 
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erty  or  interest  in  real  property  within  or  without  the  limits  of  such  mu- 
nicipality or  county,  securing  the  note  or  notes,  claim  or  claims  for  deferred 
payments  and  interest  thereon,  with  mortgages  or  deed  of  trust  on  the  land 
purchased,  or  with  or  by  means  of  an  instrument  in  writing  retaining  title 
thereto  in  the  vendor,  or  enter  into  any  other  contractual  arrangement 
whereby  provision  is  made  that  such  note  or  notes,  claim  or  claims,  or 
other  instruments  for  deferred  payments  and  interest  thereon,  and  all  law- 
ful changes,  shall  not  be  a  charge  or  charges  against  the  general  credit  of 
such  municipality  or  county  or  be  a  general  liability  thereof,  but  that  the 
liability  shall  only  extend  to  and  be  a  charge  against  the  land  so  pur- 
chased or  acquired.  Such  method  of  acquisition  provided  for  in  this  section 
shall  not  be  considered  or  deemed  exclusive,  but  cumulative  and  in  addi- 
tion to  all  other  methods  of  acquisition  of  lands  or  interests  therein  for 
public  purposes,  heretofore,  hereafter,  or  by  other  provisions  in  this  article 
provided. 
1935  (39)  111. 

§  9307.  Joint  projects. — Any  such  municipality  or  county  may,  by  and 
through  its  park  and  recreation  board,  join  or  cooperate  with  one  or  more 
other  municipalities  or  with  one  or  more  other  counties  or  with  boards 
of  education,  in  providing,  establishing  and  conducting  parks,  playgrounds, 
recreation  centers,  and  other  recreation  facilities  and  activities. 
1935  (39)  111. 

§  9308.  Park  and  recreation  board — establishment — powers. — The  govern- 
ing body  of  any  such  municipality  or  county  subsequent  to  March  21,  1935, 
may  of  its  own  initiative,  by  resolution  or  ordinance,  establish  and  con- 
stitute in  accordance  with  this  section  a  "park  and  recreation  board"  for 
such  municipality  or  county.  If  the  governing  body  of  any  such  municipal- 
ity or  county  shall  neglect  or  refuse  to  proceed  to  establish  and  constitute 
a  permanent  park  and  recreation  board  as  authorized  in  this  article,  the 
question  of  their  action  as  herein  authorized  shall  upon  petition  to  that 
effect  signed  by  not  less  than  five  per  cent  (5%)  of  the  number  of  voters 
voting  at  the  last  election  in  such  municipality  or  county,  be  submitted  to 
the  electors  at  the  next  election  of  any  sort  held,  and  if  a  majority  of  the 
votes  cast  upon  such  proposition  shall  be  in  favor  thereof,  then  the  govern- 
ing body  of  any  such  municipality  or  county  shall  within  thirty  days  estab- 
lish a  permanent  "park  and  recreation  board"  for  such  municipality  or 
county.  The  planning  of  a  park  and  recreation  system,  administration,  im- 
provement, development,  conduct  and  supervision  of  the  parks,  park  areas, 
street  and  highway  planting,  playgrounds,  recreational  centers  and  other 
recreational  facilities  and  activities  of  each  such  municipality  or  county 
shall  be  vested  in  the  park  and  recreation  board  of  such  municipality  or 
county,  which  shall  be  composed  of  five  members,  who  shall  be  residents  of 
such  municipality  or  county.  The  members  of  said  board  shall  serve  without 
compensation  and  shall  be  chosen  solely  because  of  their  character  and 
fitness.  Each  of  the  members  of  the  park  and  recreation  board  first  selected 
shall  be  chosen  by  the  governing  body  of  such  municipality  or  county. 
The  term  of  office  of  each  member  of  said  board  shall  be  five  years,  ex- 
cept that  the  members  of  such  board  first  chosen  by  the  governing  body 
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of  such  municipality  or  county,  shall  be  appointed  for  such  terms  as  that 
the  term  of  one  member  shall  expire  annually  after  the  date  of  appoint- 
ment, and  the  governing  body  of  such  municipality  or  county  shall,  in  mak- 
nig  such  appointment,  designate  the  term  for  which  each  such  member  of 
said  board  is  appointed,  and  which  shall  be  shown  in  the  minutes  of  the 
meeting  at  which  the  appointments  are  made.  Thereafter  as  vacancies  oc- 
cur in  the  membership  of  said  board  by  reason  of  the  expiration  of  the 
terms  of  either  of  said  members  or  for  any  other  reason  such  vacancies 
shall  be  filled  by  nomination  upon  a  majority  vote  of  the  remaining  mem- 
bers of  the  park  and  recreation  board  of  such  municipality  or  county, 
which  nomination  shall  be  certified  to  the  governing  body  of  such  mu- 
nicipality or  county,  and  such  governing  body  shall,  by  majority  vote, 
within  ten  days  of  the  receipt  of  such  certification  or  nomination,  appoint 
or  decline  to  appoint  the  nominee  of  the  park  and  recreation  board  of  such 
municipality  or  county  to  fill  the  vacancy  in  said  board,  and  such  action 
shall  be  certified  to  the  said  park  and  recreation  board.  In  like  manner, 
the  park  and  recreation  board  of  such  municipality  or  county  shall  con- 
tinue to  make  and  certify  a  nomination  to  the  governing  body  of  such 
municipality  or  county,  until  the  governing  body  of  such  municipality  or 
county  appoints  a  nominee  of  the  park  and  recreation  board  of  such  mu- 
nicipality or  county  to  fill  the  said  vacancy. 
1935  (39)  111. 

§  9309.  Board — organization — meetings — report  annually — further  pow- 
ers— removal  of  members — contracts. — The  members  of  the  park  and  recre- 
ation board,  when  such  board  is  constituted  in  accordance  with  section 
9308,  shall  immediately  meet  and  organize  by  selecting  one  of  the  members 
thereof  as  president  and  such  other  officers  as  may  be  necessary,  who  shall 
hold  office  for  one  year  and  until  their  successors  are  elected  and  quali- 
fied. Such  board  shall  hold  regular  meetings  at  least  one  a  month  and 
shall  establish  rules  and  regulations  for  its  government  and  for  the  per- 
formance of  its  duties  and  for  the  use,  operation  and  conduct  of  all  facil- 
ities and  activities.  Such  board,  at  the  end  of  each  fiscal  year,  shall  file  with 
the  governing  body  of  each  municipality  or  county,  a  full  and  detailed  re- 
port of  the  business  and  operations  of  the  said  board  for  the  year  thus  end- 
ing, and  make  such  recommendations  to  the  governing  body  of  said  munici- 
pality or  county  as  they  may  deem  advisable,  looking  to  the  improvement 
and  betterment  of  the  service  of  said  park  and  recreation  board.  The  gov- 
erning body  of  any  such  municipality  or  county,  may,  in  addition  to  the 
powers  directly  vested  in  such  board  by  this  article  confer  upon  and  dele- 
gate to  the  park  and  recreation  board  of  such  municipality  or  county,  when 
established  and  constituted,  any  other  power  or  authority  conferred  upon 
such  municipality  or  county  by  the  terms  of  this  article,  or  conferred  upon 
such  municipality  or  county  by  any  other  provisions  of  law,  with  respect 
to  or  in  accordance  with  the  establishment,  conduct,  development,  im- 
provement, equipment,  and  maintenance  of  park  and  recreation  systems, 
street  and  highway  planting,  parks,  playgrounds,  recreational  centers,  and 
other  recreational  facilities  and  activities,  as  fully  and  completely  as  any 
or  all  such  powers  may  be  constitutionally  delegated  to  such  board.  The 
members  of  the  park  and  recreation  board  of  any  such  municipality  or 
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county  may  be  impeached  and  removed  from  office  upon  the  same  grounds 
and  in  the  same  manner  as  is  or  may  be  provided  by  law  for  the  impeach- 
ment or  removal  from  office  of  the  members  of  the  governing  body  of 
such  municipality  or  county.  No  member  of  the  park  and  recreation 
board  of  any  such  municipality  or  county,  and  no  person  who  has  been  a 
member  of  such  board  within  six  months  from  the  time  of  making  of  any 
contract  in  behalf  of  the  municipality  or  county  by  or  through  the  agency 
of  such  board,  shall  be  directly  or  indirectly  pecuniarily  interested  in  any 
contract  or  in  the  profits  of  any  contract  made  through  the  agency  of  such 
board;  and  any  and  all  contracts  made  in  violation  of  this  provision  are 
and  shall  be  held  to  be  against  public  policy  and  void,  except  that  such 
contract  may  be  enforced  by  such  municipality  or  county,  and  no  such 
contract  at  the  instance  of  the  contractor  or  person  or  corporation  claim- 
ing under  or  through  the  contractor  shall  be  enforced  by  any  court,  nor 
shall  any  contractor  or  person  or  corporation  claiming  under  or  through 
such  contractor  recover  on  a  quantum  meruit  for  any  work  or  labor  done, 
or  material  or  supplies  furnished  when  the  work  or  labor  done  or  material 
furnished  was  done  or  furnished  under  a  contract  which  is  void  under  the 
provisions  hereof;  and  any  such  municipality  or  county  may  sue  for  and  re- 
cover all  money  paid  under  any  contract  which  is  void  under  the  provisions 
hereof  without  statement  on  account  of  any  work  or  labor  done  or  material 
furnished  under  the  contract.  No  member  of  the  park  and  recreation  board 
of  any  such  municipality  or  county,  and  no  person  who  has  been  a  member 
of  said  board  within  six  months  from  the  time  of  making  of  the  sale, 
shall  be  directly  or  indirectly  pecuniarily  interested  in  the  sale  of  any 
material  or  supplies  of  any  kind  or  character  for  construction,  betterment, 
or  improvement  in  developing,  beautifying  or  otherwise  improving  any 
park  or  other  property  by  and  through  the  agency  of  such  board,  or  in  the 
sale  of  any  material  or  supplies  to  any  contractor  or  subcontractor  to  be 
used  on  or  in  furtherance  of  work  let  by  or  through  the  agency  of  the  park 
and  recreation  board,  and  no  suit  can  or  shall  be  maintained  in  any  court 
by  the  seller  or  person  or  corporation  claiming  under  or  through  the  seller 
for  the  purchase  price  or  value  of  material  or  supplies  sold  in  violation  of 
the  provisions  hereof,  and  such  municipality  or  county  may  sue  for  and 
recover  from  the  seller  the  amount  of  all  money  paid  to  the  seller  for  ma- 
terial and  supplies  sold  in  violation  of  the  provisions  hereof;  and  no  person 
who  has  been  a  member  of  the  said  board  within  six  months  from  the 
time  of  the  making  of  the  sale  or  purchase  shall  be  directly  or  indirectly 
pecuniarily  interested  in  the  sale  to  or  purchase  from  such  municipality 
or  county  by  or  through  the  agency  or  instance  of  said  board  of  any  land 
or  interest  in  land,  and  any  sale  to  or  by  such  municipality  or  county  made 
in  violation  of  this  provision,  shall,  at  the  instance  of  such  municipality  or 
county,  be  held  to  be  against  public  policy  and  void,  and  may  be  rescind- 
ed by  such  municipality  or  county:  provided,  however,  that  if  any  member 
of  the  park  and  recreation  board  is  a  stockholder  in  a  corporation  owning 
land  or  interest  in  land  desired  by  such  municipality  or  county  for  park 
and  recreation  purposes,  or  is  the  owner  of  an  individual  interest  in  the 
land  desired  for  such  purposes,  or  if  any  member  of  the  board  is  a  stock- 
holder in  a  corporation  desiring  to  purchase  land  proposed  to  be  sold  by 
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such  municipality  or  county  at  the  instance  of  the  park  and  recreation 
board,  such  member  may,  in  open  meeting  of  the  board,  disclose  his  inter- 
est, which  shall  appear  on  the  minutes  of  the  meeting,  and  retire  from  the 
meeting  of  the  board,  and  the  other  members  of  the  board,  if  a  quorum 
remains,  may  consider  the  matter  and  decide  the  same  as  they  deem  best; 
and  any  such  sale  shall  be  legal  and  valid:  provided,  further,  that  if  any 
member  of  the  park  and  recreation  board  is  the  owner  of  the  land  which 
it  is  desired  to  acquire  for  such  municipality  or  county  for  any  such  pur- 
pose, the  same,  if  acquired,  shall  be  acquired  by  the  exercise  of  the  right 
of  eminent  domain,  and  the  petition  or  proceeding  for  condemnation  shall 
set  forth  the  facts  in  regard  to  the  ownership  by  a  member  of  said  board. 
1935  (39)  111. 

§  9310.  Election  on  issuing  bonds. — If,  in  the  opinion  of  the  park  and  rec- 
reation board  of  any  municipality  or  county,  the  funds  available  for  such 
purposes  be  inadequate  to  provide  ample,  appropriate  and  suitable  land, 
buildings  and  equipment  of  a  permanent  nature  for  all  the  needed  parks, 
park  areas,  playgrounds,  park  and  playground  systems,  recreation  centers 
and  other  recreational  facilities  and  activities  of  such  municipality  or  coun- 
ty, the  park  and  recreation  board  may  petition  the  governing  body  of  such 
municipality  or  county  to  call  an  election  for  the  issuance  of  bonds  on  the 
credit  of  the  municipality  or  county  in  an  amount  sufficient  to  provide  the 
necessities  of  such  municipality  or  county  in  these  respects,  subject  to  the 
limitations  set  out  in  the  Constitution  and  the  laws  of  the  State  of  South 
Carolina,  and  the  governing  body  of  any  such  municipality  or  county  shall 
cause  or  cause  to  be  called  the  election  at  the  time  requested  in  said 
petition. 
1935  (39)  111. 

§  9311.  Park  and  recreation  fund — receipts — disbursements. — The  govern- 
ing body  of  each  such  municipality  or  county  shall  cause  to  be  set  aside 
and  kept  and  maintained  a  "park  and  recreation  fund,"  and  cause  to  be 
kept  an  account  of  all  receipts  for  and  disbursements  of  such  fund.  Each 
year  during  which  there  is  not  levied  and  collected  for  such  municipality 
or  county  a  special  tax  to  be  devoted  to  park  and  recreation  purposes,  the 
governing  body  of  each  municipality  or  county  may  make  an  adequate 
appropriation  for  such  purposes  and  cause  said  appropriation  to  be  paid 
into  and  credited  to  the  park  and  recreation  fund,  which  appropriation 
shall  be  made  at  such  time  as  appropriations  are  made  for  other  depart- 
ments of  each  such  municipality  or  county.  The  governing  body  of  such 
municipality  or  county  may  from  time  to  time  make  additional  appropria- 
tions to  the  park  and  recreational  fund  and  cause  the  same  to  be  paid 
into  and  credited  to  said  fund.  The  proceeds  from  the  sale  of  all  bonds 
issued  by  any  such  municipality  or  county  for  park  and  recreation  purposes 
shall  be  paid  into  and  credited  to  the  park  and  recreation  fund.  The  park 
and  recreation  fund  of  each  such  municipality  or  county  shall  be  kept  with 
the  funds  of  such  municipality  or  county  in  such  depository  to  the  credit 
of  the  municipality  or  county  as  the  governing  body  of  such  municipality 
or  county  may  direct,  and  all  payments  and  disbursements  from  this  fund 
as  and  when  made  shall  be  validated  by   the   counter-signature   of   the 
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officer  or  person  designated  by  the  governing  body  of  such  municipality  or 
county  to  countersign  or  validate  checks  drawn  for  other  municipal  or 
county  purposes.  The  park  and  recreation  board  of  any  such  municipality 
or  county  shall  have  no  power  or  authority  in  behalf  of  or  in  the  name  of 
such  municipality  or  county  to  contract  any  debts  or  obligations  in  any 
year  in  excess  of  the  amount  paid  into  or  appropriated  for  the  park  and 
recreation  fund  during  such  year,  and  no  debts  or  obligations  contracted 
by  such  board  in  violation  of  this  provision  shall  be  or  shall  be  held  to  be 
a  personal  or  general  obligation  of  such  municipality  or  county,  nor  shall 
the  general  credit  of  the  city  be  pledged  for  the  purchase  or  acquisition 
of  lands  of  buildings,  or  both,  unless  the  same  be  authorized  by  a  resolu- 
tion of  the  governing  body  of  such  municipality  or  county.  The  limita- 
tions contained  in  this  section  shall  be  applicable  to  each  and  every  power 
conferred  by  any  provision  of  this  article  upon  the  park  and  recreation 
board  of  any  such  municipality  or  county. 
1935  (39)  111. 

§  9312.  Election  on  levy  for  operation,  maintenance,  etc. — further  funds 
for  park  and  recreation  fund. — Upon  petition  signed  by  at  least  five  per 
cent  (570  of  those  voting  at  the  last  election  of  such  municipality  or  coun- 
ty, requesting  the  governing  body  of  such  municipality  or  county  to  levy 
annually  a  special  tax  as  specified  in  the  petition  for  the  operation,  main- 
tenance, development,  equipment  of  park  and  recreation  systems,  parks, 
street  and  highway  planting,  playgrounds,  recreation  centers  and  other 
recreation  facilities  and  activities,  of  not  to  exceed  three  mills  upon  each 
dollar  of  the  assessed  valuation  of  all  properties  subject  to  taxation  within 
such  municipality  or  county,  the  question  of  the  levying  of  such  tax  shall 
be  submitted  to  the  electors  by  the  governing  body  of  such  municipality 
or  county  at  the  next  general  election  of  any  sort  held,  and  if  a  majority  of 
the  votes  cast  upon  such  proposition  shall  be  in  favor  thereof,  then  the 
governing  body  of  such  municipality  or  county  shall  annually  levy  such 
specified  mills  upon  each  dollar  of  the  assessed  valuation  of  all  properties 
subject  to  taxation  within  such  municipalty  or  county,  and  all  sums  accru- 
ing from  such  special  tax  shall  be  credited  to  the  park  and  recreation  fund. 
In  addition  thereto,  the  said  park  and  recreation  fund  shall  be  allowed  all 
receipts  and  revenues  arising  from  the  operation  of  the  various  recreation 
activities  under  the  administration  of  the  park  and  recreation  board  and 
whatever  further  amount,  if  any,  the  governing  body  of  any  such  munici- 
pality or  county  may  set  apart  in  its  annual  budget  for  the  use  and  benefit 
of  the  park  and  recreation  board  and  any  other  funds  arising  from  dona- 
tions, legacies,  bequests,  devises  or  from  any  other  sources. 
1935  (39)  111. 

§  9313.  Public  and  governmental  functions. — The  establishment,  conduct, 
equipment  and  maintenance  of  parks,  playgrounds,  recreational  centers 
and  recreational  activities,  by  any  such  municipality  or  county  shall  each 
and  all  be  public  and  governmental  functions  of  such  municipality  or 
county. 
1935^(39)  111. 
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§  9314.  Saving  clause. — If  any  part  or  provisions  of  this  article  is  declared 
unconstitutional  or  inoperative  by  the  courts,  this  shall  only  affect  such 
part  or  provision,  the  remainder  of  the  article  continuing  in  full  force  and 
effect. 

1935  (39)  111. 

§  9315.     Exemptions. — The   provisions   of   this   article   may   not   apply   to 
recreation  or  playground  commissions,  boards  or  systems  which  are  now 
created  by  special  acts  of  the  Legislature. 
1935  (39)"  111. 


ARTICLE  2 
Provisions  Relating  to  Certain  Political   Subdivisions 

9316.  Joint    use    of    parks    and    etc.    by  County. 

mixed   races   prohibited.  9319.  Recreational    centers,    Laurens 

9317.  Acquire    recreational    grounds    in  County. 

Colleton  County.  9320.  Park  commission,  Lee  County. 

9318.  Bethel  park  commission,  Fairfield 

§  9316.  Joint  use  of  parks,  amusement  or  recreation  centers,  and  bathing 
beaches  by  white  and  colored  races  prohibited  in  counties  with  city  over 
60,000. — In  all  counties  containing  a  city  of  a  population  in  excess  of  60,000, 
according  to  the  1930  census,  it  shall  be  unlawful  to  maintain  public  parks, 
public  recreation  centers,  public  amusement  centers,  and  public  bathing 
beaches  for  the  joint  use  and  enjoyment  of  both  the  white  and  the  colored 
races.  Each  such  park,  recreation  center,  amusement  place,  amusement 
center  and  bathing  beach  shall  be  publicly  posted  and  designed  by  signs 
at  the  entrance  to  show  whether  the  same  is  dedicated  and  maintained  for 
the  use  and  enjoyment  of  the  white  or  the  colored  race,  as  the  case  may 
be.  It  shall  be  unlawful  for  any  person  of  the  white  race  to  enter,  use  or 
attempt  to  use  any  such  place  which  is  duly  posted  to  be  dedicated  and 
maintained  for  the  use  of  the  colored  race,  and  it  shall  be  unlawful  for  any 
person  of  the  colored  race  to  enter,  use  or  attempt  to  use  any  such  place 
which  is  duly  posted  to  be  dedicated  and  maintained  for  the  use  of  the 
white  race:  provided,  that  the  provisions  hereof  shall  not  apply  to  domestic 
servants  accompanying  their  employers  in  the  course  of  their  employment, 
nor  shall  it  apply  to  nurses  accompanying  the  children  of  the  opposite 
race  in  their  charge,  nor  shall  it  apply  to  employees  of  such  places.  Any 
person,  firm  or  corporation  violating  the  provisions  hereof  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  ten  ($10.00)  dollars,  nor  more  than  one  hundred 
($100.00)  dollars,  or  imprisonment  for  not  less  than  ten  (10)  days  nor  more 
than  thirty  (30)  days. 
1934  (38)  1536. 

§  9317.  Colleton  County  acquire  landings  and  recreational  grounds  on 
streams  for  use  of  public — improve. — Supervisor  and  board  of  county  com- 
missioners for  Colleton  County  are  hereby  authorized  and  empowered  to 
acquire  by  purchase  by  fee  simple  deed  in  the  name  of  Colleton  County, 
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landings  and  recreational  grounds  on  the  streams  located  in  and  adjoining 
said  county.  The  said  landings  and  recreational  grounds  so  acquired  shall 
be  forever  for  the  use  of  all  the  people  of  the  said  county  of  Colleton  and 
shall  be  equally  available  and  accessible  to  all  citizens  of  the  county.  The 
said  landings  and  recreational  grounds  shall  be  used  by  the  people  of 
Colleton  County  in  accordance  with  such  reasonable  rules  and  regulations 
for  their  use  as  may  be  promulgated  by  the  supervisor  and  board  of  county 
commissioners  and  the  said  supervisor  and  board  of  county  commissioners 
are  hereby  authorized  to  promulgate  and  publish  such  reasonable  rules 
and  regulations  for  the  use  of  said  landings  and  recreational  grounds  as 
they  may  deem  advisable.  The  said  supervisor  and  board  of  county 
commissioners  shall  provide  for  entrance  to  said  landings  and  recreational 
grounds  by  proper  county  roads.  The  supervisor  and  board  of  county 
commissioners  are  hereby  authorized  to  cooperate  with  the  various  agen- 
cies of  the  federal  government  in  improving  said  lands  acquired  for  said 
purposes  in  such  way  as  the  said  supervsor  and  board  of  county  commis- 
sioners may  deem  advisable.  Landings  and  recreational  grounds  on 
streams  in  Colleton  county  shall  be  acquired  by  the  supervisor  and  board 
of  county  commissioners  by  the  use  of  such  funds  as  the  General  Assembly 
may  annually  provide  in  the  Colleton  County  supply  bill  or  otherwise. 
1939  (41)  47. 

§  9318.     Bethel  park  commission,  Fairfield  County. 

(1)  Created. — There  is  hereby  created  the  Bethel  park  commission,  con- 
sisting of  seven  members  to  be  chosen  in  the  manner  and  for  the  term,  and 
whose  powers  and  duties  shall  be,  as  in  this  section  provided. 

(2)  Commissioners. — Said  commission  shall  be  composed  of  three  life 
members,  namely,  G.  A.  Robinson,  L.  D.  Friday  and  W.  J.  Leitner;  three 
citizens  of  Bethel  school  district  No.  18,  Fairfield  County,  to  be  appointed 
by  the  trustees  of  said  school  district;  and  one  citizen  of  Fairfield  County, 
to  be  apponted  by  the  board  of  education  of  said  county.  All  of  said 
appointive  members  shall  hold  office  for  the  term  of  four  years,  and  until 
their  successors  are  appointed.  Said  life  members  shall  name  their  re- 
spective successors:  provided,  however,  should  they,  or  either  of  them, 
cease  to  own  and  reside  upon  the  land  adjoining  said  school  district  prop- 
erty, or  die  wthout  having  named  his  successor,  in  either  event,  his  or 
their  successors  shall  be  appointed  by  the  trustees  of  said  school  district. 

(3)  Duties  and  powers. — The  said  Bethel  park  commission,  created  as 
aforesaid,  is  hereby  charged  with  the  duty  of  maintaining,  preserving, 
protecting  and  controlling  the  parks,  ponds,  equipment  and  other  property 
of  whatever  kind,  situate  and  located  within  said  Bethel  school  district 
No.  18,  in  Fairfield  County,  donated  to  or  acquired  by  said  school  district, 
and  developed  for  recreational,  educational,  social,  and  religious  purposes, 
and  for  such  purposes  only  shall  said  property  be  maintained  and  used. 
To  that  end  said  commission  is  empowered,  and  charged  with  the  duty,  to 
promote,  provide,  supervise  and  direct  recreational  sports,  programs,  and 
entertainments  of  such  kind  and  nature  as  in  its  judgment  will  be  most 
beneficial  and  serve  the  best  interests  of  the  people. 

(4)  Issue  and  enforce  rules  and  regulations — park  police  officer. — Said 
commission  is  further  authorized  and  empowered  to  promulgate,  adopt  and 
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enforce  all  such  by-laws,  rules  and  regulations  as  it  may  deem  expedient 
and  proper  for  the  government  and  management  of  said  property,  not 
inconsistent  with  law.  And  said  commission  is  hereby  likewise  clothed 
with  all  police  power  necessary  and  needful  for  the  enforcement  of  all 
rules  and  by-laws  which  it  may  adopt,  and  to  aid  in  the  enforcement 
thereof  said  commission  may  employ  and  appoint  a  park  police  officer,  and 
the  officer  so  appointed  shall  be  clothed  with  and  may  exercise,  within  the 
bounds  of  said  described  properties  in  said  district,  the  powers  of  other 
peace  officers  of  the  State:  provided,  the  duties  imposed  and  the  powers 
herein  conferred  upon  said  commission  are  not  intended  to  abridge  or 
interfere  with  the  powers,  rights  and  duties  of  the  trustees  of  said  school 
district  in  the  management  and  conduct  of  the  schools  therein. 

(5)  Charge  admission  fee. — For  the  improvement,  maintenance,  upkeep 
and  management  of  said  properties,  the  said  commission  is  authorized  and 
empowered  to  charge  reasonable  admission  fees  for  the  use  of  said  prop- 
erty, for  the  exercise  and  enjoyment  of  the  privilege  which  may  be  afforded 
for  recreation,  entertainment,  or  otherwise. 

1934  (38)  1949. 

§  9319.  Laurens  County  agree  take  over  certain  lands  and  operate  as 
parks  and  recreational  centers. — The  supervisor  and  county  commissioners 
of  Laurens  County  are  hereby  authorized  and  empowered  to  enter  into 
agreements  with  the  officials  of  Greenwood  County  for  taking  over  the 
operation  of  certain  surplus  lands  bordering  upon  the  proposed  Buzzard 
Roost  Lake;  and  they  are  authorized  to  develop  the  same  for  park  and 
recreational  purposes  for  citizens  of  Laurens  County.  In  order  to  provide 
parks,  picnic  grounds  and  recreational  facilities  for  laborers,  farmers  and 
small  wage  earners,  the  supervisor  and  commissioners  are  hereby  author- 
ized to  construct  roads  and  paths,  tables  and  other  appropriate  facilities 
on  and  upon  said  lands. 
1940  (41)  1703. 

§  9320.     Lee  County  park  commission. 

(1)  Appointment — terms — vacancies — duties  and  powers. — The  legisla- 
tive delegation  of  Lee  County,  South  Carolina,  shall  by  a  majority  vote, 
appoint  five  citizens  and  residents  of  Lee  County  who  shall  constitute  the 
Lee  County  park  commission.  These  commissioners,  shall  take  office 
immediately  and  their  term  shall  expire  one,  two,  three,  four  and  five  3'ears 
respectively  from  the  first  day  of  January  next  after  the  date  of  their  ap- 
pointment; and  thereafter,  that  is  to  say,  after  the  respective  expirations  of 
said  terms,  the  term  of  office  of  each  of  the  said  commissioners  shall  be 
for  a  period  of  two  (2)  years.  All  vacancies  in  said  commission  shall  be 
filled  by  a  majority  of  the  Lee  County  delegation.  It  shall  be  the  duty 
of  said  commissioners  to  take  title  to  property  in  the  name  of  The  Lee 
County  Park  Commission,  formulate  plans  for  the  construction  of  a  county 
park  and  have  said  park  constructed  and  maintain  same,  insofar  as  it  can 
be  constructed  and  maintained  with  funds  that  may  come  into  its  hands. 
A  record  of  the  acts,  doings  and  plans  adopted  by  the  said  commission 
shall  be  kept  and  said  record  filed  in  the  office  of  the  clerk  of  court  for  Lee 
County,  South  Carolina.  The  park  so  constructed  by  said  commissioners,  as 
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aforesaid,  shall  be  and  constitute  a  county  public  park  and  shall  at  all 
times  be  under  the  supervision,  management  and  control  of  said  commis- 
sioners. It  shall  be  the  duty  of  the  rural  policeman,  magistrates,  and  their 
constables  in  the  township  in  which  said  park  is  located  to  properly  police 
said  park  and  guard  against  depredations  and  trespassing  upon  same.  The 
creation  of  said  commission  and  construction  of  said  park  shall  be  without 
cost  to  Lee  County. 

(2)  Organization. — Immediately  after  the  appointment  of  said  commis- 
sioners they  shall  take  the  oath  of  office,  organize  and  elect  a  president 
and  secretary  and  shall  do  such  things  as  are  necessary  for  the  creation  and 
establishment  of  said  county  park.  The  said  commission  shall  have  au- 
thority to  acquire  park  areas  and  to  develop  same,  and  to  formulate  rules 
and  regulations  for  the  control  and  management  of  all  parks. 

1934  (38)  2070. 

§  9320-1.  Newberry  County  park  commission. — There  is  hereby  created  a 
body  corporate  to  be  known  as  the  Newberry  County  Park  Commission. 
The  commission  shall  be  charged  with  the  care,  management,  control  and 
development  of  the  property  heretofore  acquired  by  the  city  and  county 
of  Newberry  for  a  county  park  and  other  purposes.  The  commission  shall 
be  composed  of  five  members,  two  of  whom  shall  be  elected  by  the  city 
council  of  Newberry,  two  by  the  county  delegation  of  Newberry  County 
and  one  by  the  other  four  so  elected;  the  said  members  shall  serve  for 
periods  of  two,  four  and  six  years  to  be  decided  by  lot  between  them;  and 
the  said  commission  shall  report  annually  to  the  city  council  of  Newberry 
and  to  the  county  commissioners  of  Newberry  County. 
1936  (39)   1410. 


PART  V 

Non-Residents 

§  9331.  Licensing  of  non-resident  agents. — No  non-resident  of  the  State 
shall  be  licensed  to  do  business  in  the  State,  except  as  a  special  agent,  or 
when  the  State  in  which  the  non-resident  agent  resides  has  a  reciprocal 
license  law,  and  then  only  when  he  reports  his  business  for  record  as  South 
Carolina  business  to  some  general  or  district  agent  of  his  company  in  the 
State,  or  having  territory  within  the  State. 
1939  (41)  218. 
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